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Pfistup redakce
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THE NATURE OF PRISON REFORM IN UKRAINE:
POLICY, PENOLOGICAL NIHILISM AND THREATS
TO THE REHABILITATION PARADIGM

Omntpo AryHOB, A. NONIT. H., K. H. AepXK. ynp., MSSc in Criminal Justice
TobiHzeHcbKuUll yHisepcumem imeHi Ebepxapda i Kapnaa, m. TrobiHeeH, Himey4yuHa
LloHeubKuli HauioHanbHUl yHisBepcumem imeHi Bacuas Cmyca, m. BiHHUUs, YKkpaiHa

MPUPOJIA NEHITEHIIAPHOI PE®@OPMHU B YKPAIHI:
MOJITHKA, IEHOJIOI'TYHUM HITLJII3M TA 3AI'PO3U
PEABLIITAIIIMHINA ITAPA AT MI

The article contains a critical analysis of prison and probation reforms in Ukraine that have been
implemented since 1991. The author emphasizes the main thesis that prison reform cannot be
narrowed down to “improving the conditions of prisoners in prisons” and “improving the material
conditions of prisons”. Instead, prison and probation reform is a comprehensive improvement of
the public administration of the prison and probation system and a rethinking of the mission of
the prison system, where the emphasis should be on transparency, public policy analysis and
proper evaluation of the criteria of public policy in the sphere of prisons and probation.

The author emphasizes that the Ukrainian prison and probation system still does not have a clear
program document developed according to established public policy criteria, and therefore the
mission of the prison system is not properly identified. This situation, in turn, leads to a gap, firstly,
between the aims of the judicial system and the aims of the prison system. Additionally, it leads
to a gap between the declared and real aims of the prison system itself. Moreover, a large gap
exists between the expectations of taxpayers who fund the prison and probation system and the
actual social and criminological consequences of its activities.

The article emphasizes that there are currently no indicators for assessing the effectiveness and
efficiency of the Ukrainian prison system that have been developed systematically and
dynamically. The evaluation of prison and probation policy through the recidivism rate is formally
criticized, but no alternatives to this indicator are proposed. At the same time, the real recidivist
rates after prison and probation supervision are in the "shadows". Therefore, we cannot evaluate
the processes and results of prison and probation reforms by this indicator, which, even if declared
occasionally, is clearly fragmented.

The public administration of the prison system of Ukraine in its current form remains mostly
a rather chaotic activity aimed at "streamlining the execution of criminal sentences", but has not
yet become a sphere of "development and implementation of public policy in the field
of execution of criminal sentences".

Ukrainian penal science in its current form is characterized by its deep declarative nature,
excessive formalism, attachment to outdated quasi-methods of scientific knowledge, detachment
from the practical needs of the penitentiary system, and sometimes simply from reality.
The alternation of "approaches," "methods," and scholastic evaluations of Soviet (both in time
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and in spirit) dissertations does not advance national penal science, which continues to be captive
to formal views of prison.

Within the framework of modern penal science, prison continues to be covered mainly
as a structural part of the formal law enforcement system, which is supposedly not influenced
by economic factors and does not form part of the system of modern social control, which actually
detaches penitentiary science from reality.

Keywords: Ukraine, prison and probation reform, prison system, recidivism rates, penal science,
conditions of detention, goals of punishment, rehabilitation paradigm, aims of punishment,
social control, European Court of Human Rights, torture, European Committee for the
Prevention of Torture.

Yomy B YkpaiHi neHiTeHIIapHUX pedopM Tak 6arato 3a KibKiCHUMH ITOKa3HUKAMH 1 YOMY BOJIHOYAC
iX Tak Majo 3a nokasHUKaMu AkocTi? YoMy ykpaiHChKa B’S3HHUII € TAaKOIO MPO30POI0 Ta BOAHOYAC TaKOIO
MaKCHMAaJIbHO 3aKpUTOIO Bif cycminbeTBa? CkinbKu xowmye yKpaiHChKa B’SI3HUI ITUTATHUKAM IOJATKiB?
o yxpaiHchka B’SI3HUI POOUTH, ISl TOTO, 1100 TUIATHUKK MOJATKIB Oyl 3aJ0BOJICHI AKicmio nocuye,
10 HAJIAETHCS TIEHITCHINIapHOI0 cucTeMolo? Slke Micie mocimae peabinimayitina napadouema y JisTBHOCTI
MIEHITeHIIIApHIX yCTaHOB B YKpaini? Um HiHCHO «ybOe3neuenus cycninbemeay € (PAKTHIHOIO Mici€ro
YKpaiHCBKOI TIEHITEeHIIapHOi cucTeMu? 3apaaud 4Yoro B3araii (YHKIIOHYE YKpaiHChbKa IICHITCHIliapHa
cucrema? Lli Ta iHIII NUTaHHS 3aMUILAIOTBCS BIAKPUTUMU Ha (oHI yucIeHHHMX (HOpMaTBHHX KpOKIB,
CHpAMOBAHUX Ha pealtizalilo MeHITeHiapHuX pedopm y Harmiil nepxasi, mounHaouu 3 1991 poky.

IMouaTok 1990-x — moyarok 2000-X pokiB OYB MEPIOJOM BEIHMKOTO HEHIMEHYIAPHO20 ONTMUMIZMY,
Jie IOKpAILleHHA SIKOCT1 JEpKaBHOTO YIPAaBIiHHSA IMEHITEHLIapHOI0 CHUCTEMOI0 YKpaiHHW MoJaBajiocs
SIK 3IEOUTBIIIOTO TOJITHKO-MEXaHIYHUH KPOK 3 POPMYIIONO: «30inblierHs (DIHAHCY8AHH NeHIMmeHYiapHOT
cucmemu + ROKPAWEHHSA MAMeEPIaIbHUX YMOE Y NEeHIMEeHYiapHuX YCmanoeax + cmeopenHs HaAYlOHATbHOL
MoOeni npobayii + smeHuwenHs Kitbkocmi Y6 ‘a3nenux». [Ipu boMy MOTPiOHO HATOJIOCUTH, 1110, 0€3 CYyMHIBY,
BEJIMKHUM JTOCSATHEHHSIM OYyJIO BiJUTUTCHHS B’ SI3HUIT BiJ ITOJMIIlIT Ta CTBOPEHHS aBTOHOMHOTO TICHITCHITIapHOTO
BIIOMCTBA.

IIpote, sik 3aCBIAUMB Yac, 1 KUIBKICTh YB’I3HEHUX 3MEHIIIMJIACS B YOTUPH pa3u (1110 caMo 1o cobi €, 6e3
CYMHIBiB, 3HaYHMM JOCSTHEHHSM YKpaiHCBKOI BJIaaM), i MaTepiajibHe 3a0e3MeyYeHHs MNEeHiTeHLiapHOl
cucreMu nokpammiocs y 8-10 paziB (moHaiimeHie), i HamioHaJbHA MOJENh TMpodarlii Oyna cTBOpeHa
(BKJIFOYHO 13 HEIOJIaBHIM 3aIIPOBAPKEHHSIM HOBOTO BUJy IOKAPaHHS y BUIJISI Tpo0aitii).

[IpoTe — SKmIO TOBOPUTH 3 KOHLENTYAJIBHUX MO3MLIN — NeHiTeHuiapHa pedopMma 10 LBOr0 4Yacy
3QIUIIAETHCS  TPEIMETOM (parMeHTapHUX (TaKTHYHUX MaKCUMyM) KpOKiB, OKpPEMHX iHIIliaTUB Ta
npeaMeTHuX cdep, sSKi HEpiAKO OOMEXKYIOTbCS TOYKOBUMH IHAWBIAYaTbHUMH TIPOSKTAMH 3aXiTHUX
naptHepiB. Toi dakr, mo 3a yci poki He3anekHOCTI YKpaiHa Tak i He 30yayBajia >KOIHOTO CY4YacHOTO
CJIIYOTO 1307 TOPY Ta HE 3HAMIUIA aHi OFOJKETHOTO (piHAHCYBAHHSI, aHi MIPUBATHOTO 1HBECTOPA MPHUHANMHI
JUISL OJTHOTO CY4YacHOTO CIITYOTO 130JITOPY, TOBOPUTH PO HEPE3yJIbTAaTHBHE Ta Hee()EKTHBHE JepKaBHE
YIIpaBJIiHHSA MEHiTeHI[iapHOIO CHCTEMOIO™.

Binbie Toro, okpeMi NOJTITUYHI aBaHTIOPU HA KIITANT «HEHIMeHYIapHUX cioyux» JOBENU, HACKIIBKH
JerKo Ta OJIMCKAaBUYHO NEHITCHLIapHAa CHCTEMa MOXE CTaBaTH «PO3MIHHOIO MOHETOIO» JUIS OKPEMHX
TIOJTITHKIB 32 CIpUMU MOJITHIHIMHE TOMOBIICHOCTSIMU. binbiire Toro, HalOUIBI po3pekiiaMOBaHa BITIH3HIHA
NeHiTeHiapHa pedopMa — meHiTeHuiapHa pedopma (2015 — 2016) — Oysna OYEBUIHO HOMYINiCTCHKOIO,
HETNPOIYMaHOIO, a TOMYy Ipu3Beia Bxe y 2017 poui dakTHYHO 10 HOBEpPHEHHs Ti€i Mozemnl Aep:KaBHOI'O
VIIPABJIIHHSI ICHITCHITIAPHOIO CUCTEMOTO, 10 ICHYBaJIa 10 pedopMHL.

Tomy y miii crarrti MU 6 XOTiNM 3pOOUTH OCOONHMBHI Ta MPWUHIMIIOBHH HAroJjioc: IMEHITEHIiapHY
pedopmy He MOKHA TIAMIHATH «HOKPAWEHHAM (DIHAHCYBAHHS NEHIMEHYIapHOT CUCTEMI Ta KNOKPAWEHHAM
VMO8 YMPUMAHHS Y8 SI3HeHUX y neHimeHnyiapnux ycmanoeax». OCTaHHE — IIe TMHUTaHHs, MO MOJITHKAMA

! drynos, JI. (2019). INenitenuiapna nosituka B Yxpaini (2015-2019): pesysbraTi, BUKJIUKU Ta TOPAIOK JEHHMI
HoBoi pedpopmu. European political and law discourse, 6(3), 160-169; Srynos, 1. (2020). Pedopma nenirenuiapaoi
cuctemu Ykpainu (2015 — 2020): quidquid agis, prudenter agas et respice finem. European political and law discourse,
7(3), 47-58; Srynos, /. (2020). Ykpainckka nexiteHuiapHa nomituka (1991-2020): y3aransHeHHS MOIYJISILINH Ta OLiHKa
OCHOBHHX TMokasHuKiB. European political and law discourse, 7(5), 109-158; SIryuos, . (2017). 95 Te3: mucryT
1010 CYTHOCTI Ta CIIPSIMOBaHOCTI TeHITeHIiapHo1 pedopmu (3 Haroau S00-piaus Te3 gokropa Maprina Jlrotepa,
npencraieHnx y Birren6epsi poky 1517-ro). European political and law discourse, 4(2), 257-263.
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Ta MEHeIKepaMu Mae PO3yMITHCS caMo 00010, 1 Oy/Ib-sIKi ITOKPALICHHS y Lii cepi MaloTh CHpUIMATHCS SIK
MPUPOAHI, MOBCSKACHHI Ta HEOOXigHI KPOKH — B CHIy TOTO, IO YKpaiHa MpOrojiolieHa COLialbHOI Ta
IIPaBOBOIO JIEPXKABOKO, 1, HA JOJATOK, Oyayun wieHoMm Paamn €Bporu, B3sia Ha ceOe BiAMOBITHI MOMITHYHI,
IOPUIINYHI Ta COliaJbHI 3000B’A3aHHS. Y YWCIEHHHX AOMOBIISX CBPOINEHCHKOTO KOMITETY 3 MUTAaHb
3amo0iraHHs KaTyBaHHAM HaJalOThCS KOHKPETHI «pelenTH» NPUBENCHHS YMOB YTPUMAaHHS yB’ SI3HEHHX
JI0 MiHIMaJbHOTO PiBHS, IPHYOMY TaKi «peLenTu» MO CyTi € OOHAKOBUMH AJIs yCix KpaiH Pagu €Bpomnu.

[Ipore skmo Haibimema kpaiHa €Bporm 3a 30 poKiB HE 3MOTJIa TPHBECTH YMOBH YTPUMaHHS
YB’SI3HEHHUX [I0 3arajbHOEBPONEHCHKOTO piBHA, 1 He 30yAyBana >KOAHOT HOBOI B’SI3HUIN 3a CydYaCHHUMH
OyniBeIbHUMH TPOEKTaMH, [I€ BKa3y€ Ha Te, L0 IMeHiTeHIiapHa cdepa yciMa YKpailHCHKUMH YpsaaMH
po3rnaganacs siK APYropsAgHa Ta HEBAXJIMBA AJIS AE€PKaBH, [ AE€pKaBa, Y CBOIO YEpTy, HE 3MOIJIa 3HU3UTH
piBEeHb KOpYIIii B caMill TMEHITEHIiapHIA cucTeMi 10 piBHS, SKUHA MOXKHa BBa)KaTH PO3YMHUM (XO0dUa
He Oyaemo 3a0yBaTH, IO B’ I3HULA — 1€ JIUILE MOJENb). ToMy 4niM OiTbIle MOKpallleHHS MaTepialbHIX YMOB
y B’SI3HUIIX AEKIapYEThCS NOJITUKAMH Ta QYHKIIOHEPAMH K O0CACHEHHS, A HE SIK HOGCAKOEHHUN po6oUull
npoyec, TAM OLTBIIE Y HEYTEPEIKEHOTO CIIOCTEpirada BUHUKAE CYMHIBIB Y TOMY, IO MOKPAIIEHHS YMOB
yTpUMaHHs yB I3HEHUX BiI0YBa€ThCS HACTIPAB/I.

SIKII0 TOBOPUTH MPO HAMOUIBIIY 3arpo3y MeHiTeHLiapHii MOMITHLI Ta MEeHITeHLIapHiA CHCTeMi, TO
HEIO0 € noaimuunuil nonyaizm, Mo IyXe BIydHO BimoOpaswB EnToni bropmkec y cBoeMy «MexaHITHOMY
anenbcuHi»: «['a3era, Mo onMHMUIIACS Y MEHE B pyKax, IIJIKOM IIMOBIpHO, Oyia ypsa0oeoro, TOMY IO €IHHE,
YoMy TIPUCBsSYyBajacs BCS IepIa CTOPIHKA, Ii¢ 00 KOXXEH HEOAMIHHO JOKJIAB YCIiX 3yCHIb IS
repeoOpaHHs ypsIy Ha HOBHHM TEPMIH ITiJ Yac 3araJbHUX BHOOPIB, J0 SKMX HA4eOTO 3aJUINAIOCS 30 JIBa
THOKHI 200 Tpu. XBaJbKyBaToO PO3MUCYBAIHCA, SIK 0arato ypsa 3poOHMB 3a OCTaHHIM PiK, HACKUIBKU 3pic
eKCTIOPT, SIKi BEJIMKi B HHOT'O YCIIXH Ha MDDXXHAPOAHIN apeHi, K MOKpaluiacs colliajibHa 3aXUILIEHICTh TOMIO.
Ane Haubinbuie ypsA XBaJUBCS THUM, SK MOMY 3a OCTaHHI HIBpOKY BAajocsi HiIOMTO 3pOOMTH BYJHMII
OC3MEYHIMMMH I BCIX 3aKOHOCIYXHSHHX JKHATENIB, KOMY JOBOIUTHCSA XOIWTH HHMH BEYOpPaMH.
Le, MOBIsIB, OYJI0 HOCSATHYTO 30UIBIIEHHSAM IJIATHI MOJIEHCHKIM Ta OB CYyBOPUM CTaBJIEHHSAM IOMILii
10 J€BIaHTHUX MOJIOJHUKIB, 300Y€HIIIB Ta Fpa6i>KHI/IKiB»1.

ToMmy, AKIIO YKpaiHCHKUH MOIITHK X04e MMPUBEPHYTH 110 ceOe yBary Ha MOJIITHIHIN apeHi, BITHOBUTH
MIOJIITUYHY peryTariio abo po3movaTH Kap €pHUil CTapT caMe SK TONITHKA MpOCOYidlbHO20, TOCTATHHO
myOJIIYHO OTOJIOCHTH TIPO «KaTiB-TIEHITEHIIapiiB» abo «ryiariBCbke MUHYJIE», a TOMY 3aCHYBAaTH YE€ProBUi
«OepIHCasHUL THCTMUMYM 8UNPAGTIEHHS 3TOYUHHUX eleMEeHmMIE, SKUH «36LIbHAEC OCIMAHHIX 810 KPUMIHAIbHUX
IHCMUHKMIB 6CbO20 3a 086a MUJICHI» 1 B SIKOMY JEBIAHTH CTalOTh «3AKOHOCAYXHAHUMU O00OpUMU
epomadaHamu»®.

Lini xpuminanvHo2o nokapanus € OKPEeMUM NHUTAaHHIM JAJSl OCMHUCICHHS PEaIbHOTO CTaHy CHpaBy
y TeHITeHIliapHil cucTeMi YKpaiHU Ta HacHiAKiB (YHKIIOHyBaHHS IEHITEHIiapHOi cucTeMu. Skmio Oytn
JIAKOHIYHUM, TO HABKOJIO peabimiTallii 1eBiaHTiB Y MOJIITHUIl, ICHITEHITIAPHIX MPaKTUKAX Ta MCHITCHITIapHIH
Hayli 30y/I0BaHO Kgasipenicitinull opeoi, Jie TONITHKH, JOTHYHI 110 pedopM CyA0BOi Ta MEHITEHIIapHOT
cucreM, 1 (pyHKIIOHEpH CHUCTEMH KPUMIHAJIBHOI FOCTHUIII MEpPEeTBOPIIINCS Ha JKpEIiB peadiuTiTamiiftHOTro
«KYTBTY», TIPH IIbOMY JEMOHCTPYIOUH SBHAW HITLTI3M IIOJO II€T «peirii» Ta 3HeBipy y caMy peadimiTaiiiHy
napagurMy”.

B VYxkpaini cTBopuiacs JvMBHA i BOJHOYAC HEOE3MEYHA CUTYaIlis, KOJU IPO 1HINI TPaJMIIAHI Mii
KpUMIHAJIBHOTO TIOKapaHHsS, KpiM pealimitallii, TOBOPUTH CTal0 HEMOJHHUM Ta HaBiTh HEETUYHUM, 20O
HE CTBOPIOBAaTH HABKOJO ce0¢ BpakeHHsI, 10, MOBISIB, «TH HE BIpUINI Yy peadimiTamito» (MOXHaA 3ragaTu
OKpeMi MPOEKTH 3aKOHIB, 3apeeCcTPOBaHi y MapjaMeHTi, Mpo BU3HAYCHHS peadiiiTamii 3J10YMHIIB €JHHOIO
METOI0 KpMMiHANILHOTO MoKapaHHs)”,

Sk HAaCTIOK, CyIoBa cucTeMa YKpaidu, uTyoun Mimresns Oyko — 1ie KOm «He dymaiime, Wo 6Upoxu,
AKI GUHOCUMO MU, CYOOI, NOPOOJICEHT DAIICAHHAM NOKAPAMU, Hi, GOHU NOKIUKAHI GUNDAGTAMU, HANOYMIAMU,

! Bepmxec, D. (2010). 3asoonoii aneavcun. Mocksa: ACT: Actpens; SIrynos, [I. (2020). Ilenimenyiapna nonimuxa
Ak cknadosa coyianviozo konmpoiio. Opneca: OeHikc.

2 Bepmxec, 2. (2010). 3asoouoii anenvcun. Mocksa: ACT: AcTpens.

3 SIrynos, [1. (2018). MictuuHo-peniriiini 3acau Cy4acHOro yKpaiHChbKOTO MEHITEHIIAPHOTO MEHEPKMEHTY.
European political and law discourse, 5(3), 61-67.

4 Yagunov, D. (2014). Morality of penal theories in the XXI century. European political and law discourse, 1(6), 30-37;
Srynos, J1. (2011). 3aransHa npeBeHITist K MeTa mokaparHs ((PpimocoChKO-MPaBOBHii Ta KPHMIHOJOTIIHHUI aHaTi3).
Axmyanoni npobremu esponeticokoi inmeepayii, 6, 84-114; Srynos, 1. (2011). PeaGimiTariist 37I0YMHIIB K MeTa
MMOKapaHHS: aTaBi3zM ab0 BUMyIIeHa HEOOXiTHICTE? Akmyanvri npobaemu depacasu i npasa, 60, 145-153.
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«syintosamuy». ToMy, B YKpalHCbKOMY KOHTEKCTI — SK HIKOJM — «TEXHIKa BHUIIPABJICHHS BUTICHSE
3 MMOKapaHHs BJIACHE CIIOKYTY BUMHEHOTO 3JIa Ta 3BUIbHSAE CYAJIB BiJ MPE3UPIUBOIO KapaJbHOI'O peMecia.
Hoge mpaBocynis i nesiki oro BepminTesni Ha4e0TO COPOMIIATHCS KapaTH, IO, BTiM, HE 3aBXKIU BHKIIIOYAE
CTapaHHICTHY.

Y 1pOMy KOHTEKCTI Ham Iie OiNblle BUAAETHCS AAICKOTISIHOI0 Ta ONMCKY4YOl0 AyMKa 3irMyHTa
Baymana, mo «cuMBOJiYHA HeBAauya B’S3HUII 3aJUINAETHCS CTIMKUM BHIIPABIAHHSM IMOKapaHHS, IPOTE
MOKapaHHs «Hepeabinimayiiinocon’. SIK caymHo 3a3HaumB bayMmaH, «Ha BiAMiHy BiJ €lOXH, KONH I
OIIJIECKH OCBiUeHOI MyOIiku B AMCTepAaMi BiIKpPUBCS BUIIPABHUM JiM, CbOTO/IHI MUTAaHHS «peadimiTamii» €
HE CKilIbKM JUCKYCiHHHM, CKiNbKM HeakTyambHHM» . «Te, o yB’sa3HEHi poOIATH y CBOIX OJIMHOUHHX
KaMepax, HiKoro He XBIJTIOE. [ 0JIOBHIM € Te, [0 BOHH TaM IIPOCTO T1epe0yBatoTh»’,

I Tomy, po3BuBarouM mno3uiit0 baymana, He MOXHa HE TIOMITHTH SCKpaBe YKpaiHChKE PUCTAIHIIE,
Ha SIKOMY YKpaiHCBbKi MOJITHKH, cyAfi, (yHKIIOHEPH Ta MEHEIKEPH CUCTEMH KPUMIHAIBHOI IOCTHIIII,
KPUMIHOJIOTH Ta TIEHITEHIIaPUCTH TIOMIIE3HO «JIaMalOTh CIIHCK» 4Yepe3 MUTAHHS i/1e0JIoTii KPUMiHATBHOTO
MTOKapaHH;I.

[Tpote Mu OynemMo MaTd CMINMBICTh MPOAOBXKUTH ITyMKYy baymaHa I HaranbHUX MOTpeO aHamizy
YKpaiHCHKOTO MIEHATBHOTO JIAaHAMADTY Ta HATOJIOCUTHU: Yi NUMAHHA 8Jice 0a8HO gupiuiero. | Bcyneped ToMy,
0 y MHCJICHHI CyYacHHX 3axiTHUX TIOJITHKIB, MEHEKEPIB Ta MPaKTHUKIB IIEHITCHIIapHOI CHUCTEMH
HaWBXJIMBINII 3MIHM TIONATAIOTh SIK pa3 y BIACYTHOCTI IUPHX a00 JHIEMIPpHUX «Odexkiapayit npo
peabinimayiuni Hamipu», B YKpaiHi Maike KOXEH IOJITUK, MEHE/PKEp TNCHITCHIliapHol cuctemMu abo
HayKOBEIb HaMaraeThCsl IEPEeKOHATH CYCIIBCTBO Ta €KCIEPTHE CEepeJOBHINE, IO caMme BiH/BOHA
3a/leKIapyBaB(Jia) HaHOIIBITy KUTBKICTh TAKMX JEKJIapariif, a TOMy MOXKE IO MpaBy IMPETeHIyBaTH Ha
HaAMOIBLTY KiITBKICTE YMOBHUX «HEHIMEHYIAPHUX YeCHOM.

CBoro vacy onuckyuynii Mimens ®@yko, aHaNi3yI0un 3HUKHEHHS IMyOIIYHUX CTpAT i3 3aCTOCYBAaHHAM
TOPTYP, HATOJIOCHB, IO TIEH TIEPEXi «HAITO MOCIIIIHO i KaTETOPHYHO IMOSCHUIIN IPOIIECOM «TyMaHi3amii»,
BI/IMaXHYBIIMCh THM CaMHM BiJl HEOOXiTHOCTI MOJANBIIOTO aHamizy». ToMy 1 JuIsi Hac Tak camo I
MOCIIIITHICTh Y TIOSICHEHHI TepexXoy Bif PaIsHCHKOI B’SI3HUYHOI CHCTEMH [0 MEHITEHI[IapHOI CHUCTEMH
VkpaiHu mij raciaMy «"yMaHi3aii» Tako’k He MOYKe He BUKIMKATH KPUTUYHOTO CTABJIEHHS",

IIpore yci mi pedi BITIM3HAHOMY JAEp KaBHOMY YIIPABIIHHIO NEHITEHIIAPHOIO CHCTEMOIO Ta HAyIli
BUJIAIOTBCSI 3aHANTO PAAMKAIBHUMH, a BITaK — He3pyyHuMu, MO0 BIHMCYBATUCS Yy COLIANBHO, SIK L€
JeKJIapy€ETHCs, OPIEHTOBAHI «cTpaTterii peopMyBaHHS MEHITEHIIapHOI CHCTEMM.

ToMy, K Ha Hamly IyMKy, HaiKpamiuM BimoOpa’keHHSM CYTHOCTI TOIIISAAIB Ha peaOiiTamiro
3JIOUUHINB B YKpPaiHi MA€ CTaTH GIOCYMHICMb OeKAApamusHo20 6i0obpadicenus cymuocmi noansdis. Came
TaKAW MiAXiJg OyJe MOJITHYHO Ta COI[AIbHO YeCHUM — caMe TaKWH, SK e BilOOpakeHO Y KIHOCTPIYIli
«Shawshank Redemptiony: «51 HaBiTb HE ySBIAIO, IO O3HAYAE «NEpesuxo8ascsa». ... Jnsa MeHe e muie
Kaiuie, 0 BAKOPHCTOBYIOTH TIOJITHKNY.

VYkpaincpKka INeHITEeHIiapHa JTOKTPUHA Ta HayKa MPOJOBKYIOTh PYXaTHCS O KOMSX Mighonocizayii
peabinimayii. BiTunsHsHa peabirimayiiina penicis 6a3y€eThCs Ha BipyBaHHSX 1 JIOBOJIi ITACHBHO OYiKY€, KOJIH
K XTO-HEOYIb — SKHICh HOBWH IICHITCHIIAPHUN «MeECish» — 3MOXKe JOBECTH, IO peaduTiTarlis MiHCHO
CIpaNbOBYE HACMINbKU, OO BKIIOYATH i1 710 TIepeNiKy peanbHuX IiJieil moKapaHHs.

IIpomoexyroun nymky Crerni KoeHa 1mo/1o mijicTaB mpo moyiiTHYHOTO BUTIPaBIaHHs peadutiTariiftHol
MapagurMd y Cy4aCHHX yMOBaxX, MOXKHa CKa3aTd, [0 YKpaiHChKa IEHIiTeHIiapHa ifest — Ie CyMill
«esameeniunux» Ta «eueadnueux» apryMentiB (i ue y Haiikpamomy Bumaaky)®. Ilpm 1mpomy Hima
«HIITiCTMUYHUX» APTYMEHTIB 3aJUIIAETHCS MOPOXKHBOIO, YAM HAJla€ CTBOPIOE BENMKUN IucOanaHc JUIs
MIEHITeHIIIapHOI K6A3I-TIOJTITUKA Ta HAYKH.

Hacamkinerts, Mu 0 XOTiJTM HAaroJOCHTH Ha BaKIMBOMY AacIeKTi peadimiTarlii JeBiaHTIB sSIK Mmemu
COILATbHOTO KOHTPOJIIO T4 NOMIMUKY COLIATBHOr0 KOHTPONIO. MaeThes mpo mopanbhicmes peaGimirarii,
MIPUYOMY ITHIIE Take (HOPMYIIOBaHHS MOXE MMOCTABUTH Ha TOPSIKY IEHHOMY IMUTAHHS: K peadimirariis
JeBiaHTiB K rationale momiTHKH COmMiaaIbHOTO KOHTPOJIIO B3araili MOKe OYTH amopanbHow?

! Bayman, 3. (2004). Iobanuzayus. Ilocnedcmeus ons yenosexa u obuecmea. Mocksa, 156-159.

2 Tam camo.

3 Tam camo.

4 SIrynos, [1. (2021). KaryBaHHs K €JIEMEHT COLIALHOTO KOHTPOJ0 y XXI cTomiTTi (MosiThyHi Ta NpaBoBi acrekTy).
Tonimuune srcumms, 1, 66-83.

5 Cohen, S. (1985). Visions of Social Control. Crime, Punishment and Classification. Polity Press in association

with BlackweU Publishers Ltd, 181.
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lagaemo, o 3 mo3umii Mopasti 3a3HaueHy BHILE MPOOJIEMATHKY AyXKe BIYYHO BimoOpaszuB @piapix
Himme: «Yeps’sik, Ha SKOr0 HACTYIMJIM HOTOIO, [IEPErOPTAETHC JOTOPU. Y TaKOMY CTaHi BiH Ma€ MEHIIE
manciB 6yTH posuyapneHnM. Ha MoBi Mopani e — cuupennicmo»'. Mixk THM Biz feBianTa, skuii nepeGyBae
IiJ] «TIAPaCOJIbKOIOY» COIIAIbHO-KOHTPOJIbHUX 3aX0IiB «peadiTiTal[iitHOD CIIPSIMOBAHOCTI JepKaBa BUMarae
HacaMIepes CMUPEHHOCHI.

Himme npomgosxye: «B yci 4acu XOTiTH «BHIIPABIATA JOJEH: 1€ TOJOBHUM YHMHOM 1 Ha3WBAIOCS
mopanvricmio. TIpoTe came Mg UM CIIOBOM pO3yMijacs 30BCIM iHIIA TEHICHINA. ... IlokapaHHs, SKOMY
MiAIaBaIU BiJOMY IOPOAY JIFO/ICH, CTalli HA3UBATH nOKpaujeHusaM. ... HazBaTu npuboOpKaHHS TBapUHU HOTO
noxpawennam (eunpaenennam) — ue Oye 31aBaTHCA HaM skapTom»”. Tomy, Haronourye Hirme, 4u HaBps
CTaHe KPaIIOI0 JIFO/INHA, SIKY «GUNDAGUE KCbOHO3-€3yim»”,

g ykpaiHChKO1 MeHITeHIiapHOi MOITHKH, TPAKTUKH Ta HAYKH € HETIPUHHATHUM, 110 peadimiTaris
JICBIAHTIB — 11 TAKOXK HACUIbCMEO, alleé HACHILCTBO IMOJIITUYHO BUMpABIaHE, 10 BiI0YBAETHCS HA OCHOBI
dopManbHUX TIpoleyp i TIpaBUI, 32 yMOBH, 10 peadimiTaris cTac 060B’a3Kk0M Ans AeianTin®. JloninbHO
MpuTamaTd ciIymHy ayMky ['epOepra CreHcepa, 1o TPOMaIsSHHUH Ma€ MpaBO TOOPOBLIHHO BiIMOBUTHCS
BiJI 3aXMCTy 3 GOKy 3aKOHIB Ta OTOJIOCHTH ceOe Mo3a 3akoHOM’. BpaxoByrouu, 1o peabiniTarlis 1eBiaHTiB —
L€ CKJIaJ0Ba IMONITUKM COLIAaJbHOTO KOHTPONIO, «HE MOMCHA NpUMycumu Ja0oOuHy Opamu yuacms
y noximuyniii Kombinayii, He nopywusuiy 3akon pieroi ceo600u»®. ToMy, ragaeMo, TOTPiGHO B3SITH 10 YBaru
nyMKy Hirtme, mo «wopansricms nokapanHs ma MOPAIbHICMb NPUOOPKAHHA, CYOsaYU 00 3acobam ix
docsicHenHs, 6apmi 00HA oonit»'.

[Iloqo mMTY4YHOI «COPOM’SI3MUBOCTI» YKPAaiHCBKUX CYAMIB, SIKi JIEKIapylOTh cebe IpopoKaMu
«MOPANbHO20 3YiNeHHs epe3 NOKAPAHHS, SIKE TPAHCIIOPTYETHCS IO PYHKITIOHEPIB NIEHITEHITIapHOi CUCTEMH
Ta TOJITHKIB, TO TOTPiOHO HarajaTH, 10, 0Oe3yMOBHO, €BpPONEHCHKHI CyA 3 IpaB JIOAWHH, POOHUTH
0COONMBUI aKIIEHT Ha peabirimayii, TOOTO peiHTerpaiii 3acy/KEHOTO JI0 CyCIiIbCcTBa («James, Wells and
Lee v. the UKy, Para 209, «Dickson v. the UKy [GC], Para 28; «Murray v. the Netherlandsy [GC],
Para 100; «Mastromatteo v. Italy» [GC], Para 72).

€CII BU3HAE JETITUMHOIO IOTITHKY Hpocpecushoi coyianvhoi peinmezpayii 3acyoxcenux. €CILI Bu3Hae
[IHHICTh THMYACOBOTO 3BUTLHEHHS, 10 JTO3BOJISIE COIIAILHY PEIHTETPallito 3JIOYMHIIIB, HABITh KOJIM BOHU OyiH
3acyKEHI 3a HACWIBHUIIEKI 37104nHU («James, Wells and Lee v. the UKy, Para 209, «Dickson v. the UK» [GC],
Para 28; «Murray v. the Netherlands» [GC], Para 100; «Mastromatteo v. Italy» [GC], Para 72).

Binbme Toro, €CILJI nocigae abcomoTHO BUNIPaBAaHy NPOCOLiaNbHY MO3ULII0 NIOAO «IOBIYHHKIBY:
HaBiTh JIOBiYHE MMO30aBJICHHS BOJII MOBHHHO MAaTH SIBHO BHPaXXEHY pealiTiTariiiHy CIpsMOBaHICTH Ta
MepeciiiyBaTH Ha MPAKTHUIl MeTy peabimitartii 3mounniis («Petukhov v. Ukraine (Ne 2)», Para 181).

€Bponecbkuii KOMITEeT 3a MUTaHb 3al00iraHHs KaTyBaHHAM TaKoX CHOpPMYBaB BEJIMKHH MacuB
MPAKTUKHU 3 BEJIMKUM aKIEHTOM Ha peabinimayilo Y8 a3HeHux, siKi yTPUMYIOThCA Y 3aKpUTHX 3aKiIajgax:
«KomiTeT MOBUHEH MOBTOPUTH CBOIO PEKOMEHJIAIIFO BIIaJIi IPOJIOBKYBATH MAaKCHMAIbHO BUKOPUCTOBYBATH
QIbTEpPHATHBU TIOPEMHOMY YB’S3HEHHIO Ta 3aXOIW, WIO CHPUSIIOTH peinmezpayii Y8 a3HeHux
0o cycninbemear®,

IIpote He omHa peabimitaris sk rationale for punishment mepebyBae Ha mOPSIIKY IEHHOMY, a TOMY
€CIIT imentndikye 3aKOHHI HACTYITHI TIEHOJOTIUHI MiACTaBY TS YB’SI3HEHHS, 1[0 BKJIIOYae punishment,
deterrence, public protection ta rehabilitation («Murray v. the Netherlandsy» [GC], Para 100).

BopHouac He MOoXxHa He 3poOuTH Harojoc Ha Tomy, sk €CIIJI Haronomrye Ha BaKiIHBii MOTpeOi
«BpATYBaHHs» peabimiTaliifHOT MapagurMu 3 «KpU3M peadlliTaliifHOro ifgeany», B AKiH Ta ONHHWIACS
3 1970-x pokiB micis BuOyxonoaiOHoro gocmimkeHast Podepra MapriHcoHa: « KpuMiHOJIOTH MOCHIAIOTHCS
Ha pi3HOMaHITHI QYHKIIIi, sIKi TPAAUIIIHO OYIKYIOTHCS Bil IOKapaHHs, BKIoyaroun retribution, prevention,
protection of the public, rehabilitation. Oxnak octanHIME POKaMHU CHOCTEPIra€ThCs TSHACHISI PUIIIATH
Ounpiy yBary peaOiniTauii, mpo WO CBig4aTh, 30KpeMa, MpaBoBi IokyMeHTH Pamu €Bporm» («Dickson
v. The UK» [GC], Para 28, «Mastromatteo v. Italy» [GC], Para 72).

! Humme, ®. (2012). [Tadenue xymupos. CI16.: A3byka, A3byka-ArTukyc, 15.

2 Tam camo, 57.

3 Tam camo.

4 Ky6anues, C. (2005). Tepanepruueckas IOpUCTIPY/IEHIIUS: aMEPUKAHCKas MOJENb. [Ipaeo u norimuka, 8, 69-77.
5 Cnencep, I'. (2013). Coyuanvuas cmamuxa. Kues: I'ama-ITpunt, 203.

® Tam camo.

" Humme, ®. (2012). I1adenue kymupos. CII6.: A3Oyka, A36yka-ArTukyc, 60.

8 CPT (2020). Report on the visit to Moldova, 28 January — 07 February 2020, Para 40, 25.
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IIpu upbomy, sike Haronornye €CIIL, «xapa (sionnrama) 3anuIIaeThCst OAHIEO 3 MUICH M030aBICHHS
Bom («James, Wells and Lee v. the UKy, Para 209, «Dickson v. the UKy [GCJ, Para 28;
«Murray v. The Netherlandsy» [GC], Para 100; «Mastromatteo v. Italy» [GC], Para 72).

Tak caMO OCHOBHHUMH (YHKIISIMH YB’S3HEHHS € 3aXUCH CYCHIIbCMEd, Y TOMY YHUCII ULIaxom
VHEMOJCTUGNEHHS 8UUHEHHSI NOSMOPHUX 3104unié («James, Wells and Lee v. the UKy, Para 209, «Dickson
v. the UK» [GC], Para 28; «Murray v. the Netherlandsy» [GC], Para 100; «Mastromatteo v. Italy» [GC],
Para 72).

binsmie Toro, «[€CI1/I] nepexkoHaHUH, MO y CIpaBax, sIKi CTOCYIOTHCS MMO30aBIIEHHS BOMI IS LiJIeH
3axucmy Cychilbcmea, peajbHa MOXJIHMBICTh pealiiiTaiii € HeOOXITHUM eIeMEHTOM OYAb-SIKOi YaCTUHU
yB’SI3HEHHSI, fIKa Mae OyTU BUMpPaBJaHA BUKIIOYHO MOCWIAHHIM Ha 3axucm cycnitbemea» («James, Wells
and Lee v. the UKy, Para 209). Opnicio 3 BaXJIMBUX (QYHKIH TIOPEMHOTO YB’S3HEHHS € 3dXUCI
cycninbemea, HANPHUKIAA, NUIIXOM 3armo0iraHHsl OBTOPHOMY BUMHEHHIO 3JI0YMHY 3JIOYMHLEM 1, TaKUM
YHHOM, 3aBJaHHIO MOAANBIIOI KOIU («Mastromatteo v. Italy» [GCJ, Para 72).

€ BaxxymuBuM, 110 €CITJI pakTraHOo hopMye aBa BAXKIMBUX BUCHOBKH.

[To-mepiie, pealimiTailis JAEBiaHTIB — L€ HE aBTOHOMHAa MeETa KPHUMIHAJIBHOTO MOKapaHHsS (SIK
MOPIBHATH 3 IHIIMMH LUIIMH KPUMIHAIBHOTO MokapanHs). Lle — incmpymenm ybesneuenns cycninbcmea 6io
3aepo3 peyudusroi 3noyunnocmi (3ragaiiMo Micito ciryxom npoodartii y 3akoni Ykpainu «IIpo mpooartitoy).
e — incmpymenmanvna mema, sika iepe0yBac B 3aJIKHOCTI BiJl IHIIUX MUJIEH KPUMIHAIBHOTO TIOKapaHHs,
B OCHOBI K0T repedyBace «peanizayis ocobucmoi éionosioanrvuocmiy («Dickson v. the UKy [GCJ, Para 28).

[To-npyre, KOMITIEKCHAHN M IX14 A0 ITijIeH TOKapaHHI BUMArae peaisalii «nmpunyuny npoepecy8antsy.
miJ yac BigOyBaHHS IOKapaHHS YB S3HEHHWH IOBHHEH MOCTYIOBO IPOCYBATHUCSA KpPi3b IEHITEHIIapHY
CHCTEMY, TAKUM YHMHOM IIEPEXO/As4H BiJl MEPUIMX THIB BiAOYBaHHS MOKapaHHs;, KOJIU HAroJIOC MOXe OyTH
3pobuieHuit Ha kapi (punishment) ta sionaami (retribution), 10 ocTaHHIX eTamiB, KOJIX HATOJIOC MOBUHEH Oy TH
3po0IIeHwmii Ha niocomosyi 0o 3einbrents («Dickson v. the UKy [GC], Para 28).

3 ornsaay Ha «Kpu3y peadimirtamiifHoro igeamy» Ta npakTuky €CIIJI Mmu MoXeMo miATH BUCHOBKY, IO
CHOTOJTHI MU € CBiJTKAMU CTAHOBJICHHS CUCHEMU NOCPEeadiimayiiiHux momaibHUux IHCMumyyitl 8 OHOGIeHil
cucmemi coyianbHO20 KOHMPOIO, KA XapaKTePU3y€eThCsl HACTYITHUAM:

1. HasBricTp MeTm peaOimitamii y mepemiKy Mijiell 3aXxOfiB COIiaJbHOTO KOHTPONIO (30Kpema
MoKapaHHs1) 00yMOBJICHA CTIHKUM peabirimayivinum migpom. 3aHenaa peabuTiTaI[iiHOTO iealy, Mo CTaBcs
y 1970-x pokax Ta NpOIOBKY€ETHCI CHOTOJHI, BiIOYBCS HE TOMY, 1110 OyJIM 3HaW/ICH] TOKa3H, 0 peadimiTawis
«He mpartoey. Lle BimOymocs, Mo He OyJI0 3HAMAEHO J0Ka3iB TOTO, MO peabuTiTallis «IIPaIoe», 0COOINBO
BPaxOBYIOUH HEMMOBIPHO BUCOKI HaJi1, IO TIOKJIAJAIUCS HE peaGiHiTauiIol.

2. Mu He MOXEeMO 3pOOHMTH KaTeropu4HUI BHCHOBOK, IO peadiliTauis Ma€ 3HUKHYTH 3 MEPEeliKy
IiJIed COoIiaTbHOTO KOHTPOJTIO 3a JieBiaHTaMu. [IpoTe MU MOKEMO BIIEBHEHO CKA3aTH, 10 Y MEepeNiKy MijeH
3aXO0iB COMIAIIEHOTO KOHTPOJIIO peadiiTaIlis 3aliMae Mapeinaibhe Cimanosuuye.

3. Ha BigMmiHy Bij IHIIMX I(JIEH 3aXOJiB COLIaJbHOTO KOHTPOJIIO 3a JICBIaHTAMH MM HE MOXEMO
ChOTOJIHI HAJIATH YiTKOTO BU3HAYCHHS aHi CyTHOCTI BUMPABIICHHS, aHI KPUTEPIiB BUMPABIICHHS 32 BUHITKOM
JIOCTaTHBO BYJIBIApHOTO KPUTEPIIO PEIUAMBI3MY, BUKOPHUCTAHHS SKOTO IS aHaNi3y peabimiTariifHoro
MOTEHIIaTy KPUMIHAJILHOTO MMOKapaHHs PU3BOIUTH AJIsl HEBTIIIHUX JJIs peaditiTanii BUCHOBKIB.

4. Illomo peabimitauii yB’sA3HEHHX, TO ii Mighonocizayis HaOyBae e OUNBIIOrO BUMIPY 3 OTJIALY
HA KaTErOpUYHO HEraTUBHUHN BIUIMB TOTANBHUX THCTUTYIIM HA OCOOMCTICTD JIFOIHU.

5. Tum He MEHIIL, HassBHICTh CaMe TaKOi METH BUKOHYE cumgoniyny yuxyiro. Cumeonizm peabimitanii
€ HEBIOUYTHUM, IIPOTE€ caMme BiH BigmnoBifae 3a 30epexkeHHA y XXI CTOMTTI coUianbHOTO CHpsSMYBaHHS
CHCTEM COIIiaJIbHOTO KOHTPOJIIO HAIIOHATIBHUX JICPIKaB.

6. Came peaOimiramis JeBiaHTIB HaJa€ TONMITHUIN COIIATPHOTO KOHTPOJIO 2YMAHICMUYHOL
CPAMOBAHOCHI, @ TOMY Ti 30€peKeHHS € TOTPIOHUM JJIst 3a00IraHHs IEPETBOPEHHIO MOJIITUKU COI[IAJIbHOTO
KOHTPOJTIO Ha iIHCTPYMEHT ToTajliTapu3mMy. BogHouac 11e He o3Havae, o peabiiTaiist IeBiaHTiB Ma€ ITUPOKY
iHOynbeeHyilo 1ICHyBaTH cama B cobi— 0e3 mokasiB cBoei edextmBHOCTI. bimpime Toro, camo B ymoBax
cycniibcTBa [locTMomepHy 10 peabimitallii BUCYBAOThCS Oilbuii BUMOTH IIOJO JIOBEACHHS CBOET
KOPUCHOCTi, aHDK Konu-HeOynap paHime. [Hakiie HalOIMKYMM YacoM MU MOXEMO OYiKyBaTH IOSBU
YMOBHOTO «JIpyroro MapTiHcoHa», yiap sSIKOro 1o pealiiTamiiHili CKIIa0Bii COI[iallbHOTO KOHTPOIIO MOXKE
OyTH OCTaHHIM.

! SIrynos, JI. (2010). «Kpu3a peabimiraniiiHoro igeamy» B HayKOBHX mpamsax PoGepra MapTiHcoHa Ta iX 3HAYEHHS
Ut (OpMyBaHHS Cy4acHOI IEHAJIbHOT MOMITHKH. [1ig0enHoyKpaincokull npagnuyuil yaconuc, 4, 28-30.
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7. HeOe3neka peaOimiTalfii 3JIOYMHINB Y paMKax IEHITCHIIAPHOI CHCTEMH SK METH MOJITHKU
COL[IAJIFHOTO KOHTPOJIIO, OKPIM HEJOCSHKHOCTI (POPMAaNbHO MPOTOJIOMIEHUX 11 aOCTPaKTHUX LI, MiCTUTD
y co0i i iHmwmiA MpoOJeMHHN acTeKT, sIKUi TMOoJsATae y TOMy, IO pealiiiTaiis Hala€eThCs 1 HaB A3YEThCS
3JIOYMHIIEB] SIK TEBHI COIialibHI JIKH BiJl TIEBHUX colliabHUX XBOpoO. [Ipuuomy B mporieci 3ailCHEHHs
TaKOr'O COLIaJIbHOTO JIIKYBaHHS 3J0YMHENb PO3MIsSAacThes He K JltoanHa, a K 06 ‘exm, SIKAN MiIIaeThCs
JarHOCTHINI, PO3MOILTY, Kiacu]ikallil Ta OI[iHII PU3HUKIB 3 OOKY TaKOro 00’€KTY, 1[0 CTABUTHh Ha MOPSAIKY
JIEHHOMY TTUTAHHS MO0 emuyHoi CKIaI0BO1 peadiIiTallii Sk MeTH MOJIITHKH COITIaJbHOTO KOHTPOJTIO.

8. Hacamkinenp, roBOpsiar po Kpu3y peadiriTaniiHoro igeany, Oyino 6 JOUTEHIM MOTJISIHYTH Ha IO
npobjeMy Mil iHIIMM KyTOM: MOXIIMBO i3 caMOro IMOYaTKy iJeosoru peadinmitamii mepeOpanu Ha cebe
3aHa0mo CKIaoHe 3a80aHnHs — 3MIHATH TOch y JIronuHi abo HaBiTh camy JIroauHy.

9. Kpusza peaOimitanidiHOro ifeamy He MOTJIa MPONTH HEMOMIYEHOI0 IO IIEHOJIOTIYHOMY MOJIIO.
BignoBigauii Bakyym OyB oapa3y K 3allOBHEHHH OHOBJICHOIO KOHIEMIIEI0 HEOE3MEYHOro CTaHy 0codu,
«pU3MKaMM» Ta «MEHE[UKMEHTOM pH3HKIB», dYepe3 M0 MOXKHa CTBEpAXKYBAaTH NP0 MOPAIbHY
8i0nosioanbricme peabinimayitinol napaduemu.

IIpoTe mpo yci 1i peyi BITYM3HAHI MEHITEHINIApHA K68Q3i-TIOJITHKA Ta HayKa HE TOBOPATh. BHaciIoKk
HOTO TOJOBHOI JKEPTBOIO HITUIICTHYHOTO CTaBIEHHs 10 peadimiTaniiHOi mapaaurMu, BIacHE, € cama
peabimitamiitHa TapamurMma, SKy, IO-TIepIIe IMO30aBUIM CIPaBXHBOI BIpH, a, MO-APYyre, NMPHUPIBHSIIH
10 «NOKPAWEHH VMO8 YMPUMAHHSY Ta «BIOCYMHOCMI NPAKMUK HEHALeHCHO20 NOBOONCEHHS Y MICYsX
Hec0b600u». [lpu 1IbOMY cHCTeMa KpUMIHAIBHOI IOCTHLIT (BKJIIOYAIOYM IEHITEHLIapHy CHCTeMy) Ta il
¢yHKIiOHepH 3a0yiu TPO Kapy, 3araibHy IPEBEHIII0 Ta HENPHXOBAHO MO3MTHBICTCHKE incapacitation’.
[IpraoMy Ta «IIOASHICTE MPH NPHU3HAYEHHI TTOKAPaHHS, SIKY TaK J0AMINBO «BUIIECTYBAIN CYIi, TOJITHKA
Ta QYHKI[IOHEPH CUCTEMHU KPUMIHAJIBHOI FOCTHUIII, K 3aCBiTYMB Yac, IEPeTBOpHIAcs y 0araTb0X BHUITaIKaX
Ha 3aByaJIbOBaHy (hOpMy KOpYIILii.

OmHuM 3 TaKUX TPHUKIANIB € 3J0YWH TOPTIBII JIFOMBMH, SKHH BCyIleped YCIM paIioHaTbHUM
YSIBIICHHSM TIPO BHJI Ta CYBOPICTh ITOKAPaHHs, 0 Ma€ MPU3HAYATHCS CYASIME 32 H1Oro BUMHEHHsI, B Y KpaiHi
TPaAMLIAHO KapaeThCs MEPEBAXKHO VMOGHUM HOKAPAHHAM, 1O MiAPUBAE YCIO AOBIpY HOTEPHITUX Ta
CYCIIJIBCTBA O CUCTEMH MIPABOCYIIS, Ha 10 Y BimmoBigHOMY 3BiTi (2023) IIpo TOPTiBIIIO TIOIEMHA B Y KpaiH!
IiIKOM CITyIIHO 3BepTaB yBary Jlepkasruii nemaprament CIIIAZ,

[MuTanHs mWORO peyudueroi 310uuHHOCMI TIOCIIa€ OKpeMe Miclle y Hainiil auckycii. Mu BBaxkaeMo
3a JIOLIJIBHE MOTOAUTHCS 3 JyMKOro Mimenst @yko, sIKMid CIYyLIHO HArOJOCHB: «AKuj0 bepymuvcs 3a cnpagy
BUNPABTIEHHA 370YUHYA, U020 30e0iIbli020 HAMA2AMbCA GUAPABUMU 6 CUTY 3a2pO3U  PeyuousHo20
3n0uUHY»®,

[Ipu upoMy, K110 MOPYIIUTH 0a30BE MUTAHHS OL[HKH MEHITCHIIapHOI CUCTEMH OyAb-sKOi KpaiHu, a
caMe «CKLIbKU 8IOCOMKIB V8 A3HeHUX/NPpobayionepie 8YUHAE peyuOUSHULL 3104UH YNPoooedc 3 — 5 — 7 pokie
nicas 8i0OyeanHsA NOKAPAHHS», TO B YKPATHCHKIA TIEHITEHITIAPHINA TOITHIII BUHUKAE BaKyyM, SIKAH
3aIlOBHIOETHCS YEPrOBUMH MOMYJTICTCEKUMHE JACKIapalisiMu Mpo «peabirimayitini namipu» ta mnpo «1,5%
PEYUOUBHOT 3TOUUHHOCTIIN.

OkpeMa cKJIaoBa TICHITEHITIapHOI pedopMu — pedopma cUCTeMH MpoOaIlii — HEe MEHIIE CTpaXkaae
Big momynizMy Ta (Gopmanizmy. Illupoke 3ampoBajKeHHS IHCTPYMEHTIB OYiHIO8aHHS pu3uxig (CyTo
MO3UTUBICTCHKOTO — JaBaiiTe He 3a0yBaTH — IHCTPYMEHTY yO€3MeUeHHs CycibcTBa) Ha (DOHI MiAHECEHHS —
HaBiTh HE peadimTalniifHOl mapaJurMu, a caMe IHMepnpemo8aHux y KAACUYHIL Manepi Oexaapayii npo
peabirimayituny napaouemy — TPU3BEIO 0 PO30ATaHCOBAHOCTI KOHIENTYalbHOI MaThopMu mpoodariii
B Ykpaini. CTBOPIOETBCS BpaXKeHHS, 1110 JI0 HAILlIOHAJILHOI MOJIEN mpo0arlii Tak i He OyJia HaJe)KHUM YNHOM

! drynos, JI. (2010). Kareropis «HeOe3MneuHHil 3M0YMHELBY Y CyYaCHOMY KPUMIiHAIEHOMY 3aKOHO/IABCTBI 3apyOiHIX
Kpain. Akmyanvni npobnemu nonimuxu, 39, 352-361; Sryuos, 1. (2020). Sex offenders y nonituii coriaasHoro
KOHTPOJISI: JIO TIMTAHHS PO peaKTyai3alilo KOHIEeMNIii HeOe3reqHoro crany ocodu. Bicuuk [lenimenyiapnoi acoyiayii
Vxpainu, 3(13), 115-129.

2 Yagunov, D., Gamzyan, A., Haverkamp, R. (2023). Human Trafficking in Ukraine According to Police Statistics
(January 2006 — May 2023). Politology Bulletin, Taras Shevchenko National University of Kyiv, 89, 367-382;
Yagunov, D., Kuryliuk, Y., Chernousov, A., Haverkamp, R. (2023). Human Trafficking in Ukraine and Satellite Crimes:
Transformation of Criminological Indicators (January 2006 — April 2023). European Political and Law Discourse,
10(3), 5-38; U.S. Department of State. (2023). 2023 Trafficking in Persons Report: Ukraine
<www.state.gov/reports/2023-trafficking-in-persons-report/ukraine> (2023, sxostas, 01).

3 dyko, M. (2011) Besonacrocmv, meppumopus, nacenenue. Kypc nexyuii, npouumanusix ¢ Koaneooc de @panc

6 1977 — 1978 yu. . CII6., 21.
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IMIUIGMEHTOBaHa MicCis, 3aj7ekiapoBaHa y 3akoHi Ykpainu «[Ipo mpoOamito», a came ybOesneuenHs
cycninbcmea», MO NOJATKOBO BKa3ye Ha BIJICTaHb MDK 3aJEKIapOBaHMMU Ta PEANbHUMH LUIIMHU
MIEHITeHIIIapHOI CUCTEMH (BKIIFOYAIOYH MPOOAILito).

VYxpainceka npo6arist — JoHbKa B’ SI3HUII — «BUPOCIIA» 3 KPUMIHAJIHHO-BUKOHABYOI 1HCIIEKIIiT Ta cTana
HACTUIBKH «JIOPOCJIOI0», 100 CTBOPUTH OKpPEMY Bij TMEHITEHIiapHOi cucTeMu (Ginocodito, MpuiIomMy
HACTUIBKH OKpeMy, II00 3asBUTH IPO CBOKD CaMOCTIMHICTH Ta aBTOHOMHICTH Bia B sa3Huli. [Ipore, sk 11e
gacTo OyBae, MUIITKOBUA MaKCHMalli3M 3HHUKA€, KOJIM BHHUKAE TIOTpebda OOEpHYTHCS Hazam Ta
MIpOaHaTi3yBaTH JOCBIJ CYCIIB, SIKI CTBOPWJIM MPOOAIliio Ta, SK HACHiZOK, MAlOTh HAI[lOHAJIbHI MOZEIi
npobauii 3 icropiero y 150 — 200 pokis®.

I'onmoBHOIO MPOOIEMOIO YKpaiHChKOI Mofem mpobarii € Te, mo B YKpaiHi BOHAa CIIPHUHUMAETHCS SIK
17I€0JTOTIYHO, KOHIIETITYAIbHO Ta (hiTocopchka HesminHa KOHYyenyis, X04a HacIpaBdi y 3apyOiKHUX KpaiHax
KOHIIEMIIisl po0altii 3MiHIOBaIacs HEOAHOPA30BO, TPUYOMY 3MIHIOBAJIACS paanukainbHO. KoHnenis npooarii
JOKOPIHHO TIepepolisiacss y paMKax pi3HUX Moaelned i— o € OUIbIl BaXJIMBUM — 3aJIeKHO
Bil CKOHOMIYHMX BIUTUBIB Ta TIPIOPUTETIB COMIAJLHOTO KOHTPOIIO 32 PCAIbHUMH, YSIBHUMH a0o0
3ajieKkTapoBaHuME AeBianTamu?. IIpote B Vkpaini Ha 036poecHHs Oyna B3STa MOAEb MOYaTKy XX CTONITTS,
OHOBJICHa KOHLIENTOM «OYIiHIO8AHHS PU3UKI6», 1110, BIacHe, 1 € 0a30BOI0 XapaKTEPUCTHKOIO YKpaiHCHKOT
«TIOBHOITIHHOD» MOJEII Ipo0artii.

[NeniTenmiapHa Hayka 3aclyrOBy€ Ha OKpEeMy yBary B CHIIy TOTO, IO, 3a€ThCS, BOHA 3aCTUTIIA
y HE3pO3yMIJIOMY CTaHi, AKHH HaOmwkeHUi g0 anabiody. Ha ¢oni 50-piuus awmu-peabimitaniitnoi
HayKoBoOi peBoitorlii Pobepra MapTiHcoHa, 3aBASKH SKiii CBITOBAa MEHITCHIIAPHI MOJITHKA Ta MPaKTHKa
JI0 IFOTO Yacy He MOXYTh BUWTH 31 CTaHy peaOumiTaniiHOl KPHU3HW, BITYM3HSIHI HAYKOBI AUCKYCIl MIOIO
TOT0, KOJH caMeé «KPHMiHAIbHO-BUKOHABUA CHCTEMa IMEPETBOPUTHCS Ha IMEHiTeHIiapHy» abo mpo
«eToXalbHy PpOJIb» MPOKYPOPCHKOI'O HArjsay Yy 3a0e3ledeHHi MpaB YB S3HEHUX BHIAIOTHCS
CXOJIACTHYHHMH Ta BilipBaHUMH BIiJl peaJbHUX IMOTPeO IEHITEHITIapHOI CHCTEMH, OCOONHMBO Oepydn
JI0 yBaTH, 10 SK TaKOi HAyKH TaM, BIIacHe, HeMae®,

[Ipo neniteHmiapHy cucreMy YKpaiHU Ta B LJIOMYy IpO B’SI3HHULIO YKpaiHChbKa NEHITECHLIapHa HayKa
HIKOJM He ToBOpmia BimBepTo. IleHiTeHIliapHa Hayka TOBOpWJIA TIPO B S3HUIO TaK «B8i08epmoy,
AK «BIJBEPTO» TOBOPSATH Ha TENEBI3IMHMUX MIOY 31 INTYYHO 310paHOI0 ayIUTOPIEI0 «EKCIEPTIBY», Ki TAKIMH
EKCTIepTaMu He € 1 He MOXKYTh OyTH.

MoskHa HarajaTH, 10 He «TyMaHi3alis», a JieBe MPUKPUTHH «TyMaHi3alieo» npaemamusm MpUMYCHB
€BPOTICHCHKI KpaiHM CTBOPUTH T€, IO CHOTOJHI, BIAaCHE, 1 HAa3MBAETHCS «IIEHITCHIIIAPHOIO CHCTEMOIO» Ta
«TICHITEHIIapHOIO MOJITUKOIOY. «BupaBHa» B’SI3HUI 3’SBHJIACS HE TOMY, IIO 3’ SBHIIMCS «TyMaHi3alis» Ta
«UEHTpaNbHa BIaJa», a TOMY, IO KaliTalli3M Bi4yB rocTpuil Opak JUCHUIUTIHOBaHUX CY0 €KTiB Ta MOTpPeOy
B HAasBHOCTI PO3BMHYTOI CHCTEMH MEXaHI3MIB COLIaJbHOTO KOHTPOJIO 3a IUMH JUCLUILTIHOBAHUMU
cy0’extamu (a THM Oinblie — 3a cy0’eKTaMH HEOUCHIMIUTIHOBAHUMH), a BiATakK — 1 «(paOpuk» 3 BIATBOPEHHS
JMCIMILTIHY Ta MEXaHi3MiB 300py 1 HAKOMMYEHHS BiAIOBiNHOI iHpopMarii (3ragaemo gymku Mimens @yko
11po TpauchOPMALIi0 IPUPOM Ta CYTHOCTI MOJILli y KamiTalticTHIHOMY CyCIibeTBi),

Tak camo, sIK 1 CydacHa «TyMaHi3allis» — II€ HE BUCOKI JeKJapamii TOJITHKIB, a BiIIOBIIbL
HA €KOHOMIYHO 3yMOBJICHI BHMOTH COLIQJIBHOTO KOHTPOJIIO 32 JIeBiaHTaMH Y CYCHIUIBCTBI PHU3HUKIB
XXI cromirtrs®.

! drynos, JI. (2018). CyuacHuii cTan Ta epcrekTuBy npobartii B Ykpaini: 10 nutanus ¢inocodii, misei Ta mokasHUKIB.
European political and law discourse, 5(4), 205-215; Arysos, /1. (2010). ®irocodis mpobariii: TpaHchopmartis
MOTJISI/IIB HA CYTHICTh Ta LTI TTOBOPKEHHS 31 3nmounHIpsiMy (riepiof 10 1990-x pokiB). Akmyanbhi npobiemu noiimuxu,
40, 175-183; Srynos, [. (2011). ®inocodis mpodariii: Tpanchopmalrist MOrIsAiB Ha CYTHICTh Ta LT HOBOPKEHHS

31 3mounHIsIMHE (TIepiox micis 1990-x pokiB). Axmyanvui npobremu norimuxu, 41, 198-207.

2 dIrynos, 1. (2007). AnbTepHATHBHI CaHKIIi B Cy4acHOMY MEHAIBHOMY JaHAmadTi: TeHAEHIiT, mpobaeMu Ta
nepcrexTuBy. Akmyanvii npobremu noaimuxu, 30, 204-211; Arynos, J1. (2008). B. I'no6anizamis npobarii abo
rio0aizailis conianbHOro KoHTpoto? [lepcnekTuBy po3BUTKY KoHIeIil npobarii y XXI ct. Akmyanvhi npobremu
nonimuxu, 34, 115-121; Srynos, . (2013) Tpancdopmariist MOAYIJISALiH KpUMiHAIBHOTO TIOKapaHHs: BiJl 3aKOHHOCTI
1o yoesnedeHns (¢pinocodchbko-npaBoBUil aHami3). Akmyanvhi npooremu nonimuxu, 49, 218-228.

3 SIrynos, J1. (2010) «Kpusa peabinirtauiiinoro ineany» B HaykoBux rpansx Pobepra MapTincoHa Ta ix 3Ha4YeHHs
JUtsl QOpPMYBaHHS Cy4acHOT NEeHAJIbHOT NOMITHKY. [Tig0ennoykpaincokuti npaenuyuil yaconuc, 4, 28-30.

4 dyxko, M. (2011). Besonacnocms, meppumopus, nacenenue. Kypc nexyuii, npouumannwix 6 Konnedo oe @panc

6 1977 — 1978 yu. &. CIIG.

5 SIrynos, JI. (2020) IlyHiTHBHE MiCTO HOCTMOAEPHY: A0 IUTAHHS IIPO JUCIIEPCIIO COIIAIBHOro KOHTPOI0 y XXI
cromitri. [loaimuune srcumms, 3, 34-50.
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[Ilomo cydacHOi yKpaiHCHKOI MEHANBHOI KYIbTYPH, TO BOHA € TJIMOOKO Hi2ilicmuyHOl B CHIIYy TOTO,
IIMPOKO 3ajieKjiapoBaHa pealdimiTamiiHa NapagurMa HaclpaBlIi HE € CIPaBXHIM TMPIOPUTETOM IS
MIEHITeHIIIapHOi CHCTEMH, X04a caMme pealdiliTallisi JeKIapyeThesl SK HAWBUINA IIHHICTH B KOHTEKCTI YCiX
neHiTeHmiapaux pegopm. Tomy MU poOMMO OCOONMBHE akIeHT, MO TeHiTeHIiapHa pedopma He Moxe
3BY)KYBaTHCS JIMIIE IO «IOKPAICHHS YMOB YB’SI3HEHUX Y NEHITCHIIaPHUX YCTaHOBAaX» Ta «IOKPAICHHS
MaTepiaJbHOrO CTaHy MEHITeHLIapHUX ycTaHoB». HartomicTh meHiTeHIiapHa pedopma — e KOMIUIEKCHE
BIOCKOHAJICHHS JCP)KaBHOTO YIIPaBJIiHHSA TICHITCHIIAPHOIO CHCTEMOI0 Ta TIEPEOCMHCICHHS Micil
MICHITEHIIIapHOI CHCTEMH, e aKIICHT Ma€ POOUTHUCS Ha NPO30pOCHi, AHARi3i NYONIYHOI NOAIMUKY, GIOKPUIMUX
CMAMUCMUYHUX NOKA3HUKAX TA HANIEHCHIT OYIHYT Kpumepiie nyoaiuHol noiimuxu y neHimenyiapHii cepi.

Jlo mporo dacy meHITeHITiapHa cHcTeMa YKpaiHa He Ma€ YiTKOTO IPOTrpaMHOTO JTOKYMEHTY,
BHPOOJIEHOTO 32 YCTAJIEHUMH KPUTEPISIMH nyOaiuHoi norimuxku, a BIATaK Micis MEHITEHIIapHOI CHCTEMH
VYkpaiHu HaJeXKHMM YMHOM He iJeHTHU(IKOBaHA, IO HPU3BOIUTH 1O PO3PUBY, MO-TEpIIe, MK MISMH
CYJOBOI CHCTEMH Ta LIISIMH NEHITEHLIapHOI CUCTEMH, a Ha JOAATOK — 0 PO3PUBY MIX 3aJIeKIapOBaHUMH Ta
peaTbHUMU MUIIMH caMol IMeHITeHITapHo1 cucteMu. Ha moaatok, icHye BeJTiKa BiICTaHb MiXk OYiKyBaHHSIMH
IUTATHUKIB TOJATKIB, SKi YTPUMYIOTh NEHITEHIiapHy CHCTeMy, Ta (aKTHUYHUMH COL[iaIbHUMH Ta
KPUMIHOJIOTIYHUMH HaciiakaMu 11 QyHKIIOHYBaHHS.

Hapasi BiaCyTHI TOKa3HWKH OIIIHIOBAHHS pe3)IbMamusHoCcmi Ta e@ekmugrocmi TEHITSHITIapHOL
MIOJITHKY B YKpaiHi, ki 6 (hopMyBaucs CHCTEMHO Ta y quHaMiIli. OmMiHIOBaHHS TICHITSHITIapPHOT MOTITHKA
4yepe3 MOKa3HHUK peyuousHoi 3nouunHocmi Ha GOpMaIbHOMY PiBHI KPHUTHUKYIOTHCS SK MOJITHKaMH, TaK i
HayKOBIIIMH, TIPOTE AbTEPHATHB TAaKOMY ITOKa3HUKY (DYHKITIOHEPH TEHITEHITIAPHOI CHCTEMH Ta TTOJITHKH
HE TIPONOoHYI0Th. [Ipy nboMy peanbHi TOKa3HUKH PEeUUANBY MICIS BiIOyBaHHS MTOKapaHb y MEHITEHI[IapHUX
yCTaHOBaxX Ta Micis MpoOamiiHOTO Harjsny nepeOyBaloTh Y «TiHi», a BIATaK MU HE MOXXEMO OLIIHIOBaTH
MPOILIECH Ta Pe3yIbTaTH MEHITEHIIapHUX pedopM 3a UM MOKa3HUKOM, SIKMH SKIIO HaBiTh 4Yac BiJ 4acy i
TEKJIAPYETHCS, TO B SBHO (DparMeHTapHOMY BHUTJISAII.

HepxaBHe yIpaBIiHHS TCHITCHI[IAQPHOIO CHCTEMOIO0 YKpaiHW B CY9aCHOMY BHUTIIAII 31€01IBIIIOTO
3aJMIIAETHCS  OISUTBHICTIO 3 «BHOPAOKYB8AHHA GUKOHAHHA KPUMIHANLHUX NOKAPAHbY, TOBHOIO MipOIO
He CTaBIIN Cheporo «8upobiaenus ma peanizayii nyoniynoi noximuxu y cghepi SUKOHAHHSA KPUMIHATbHUX
NOKaApanvy.

VYxpaiHcbKka TEHITEHIIapHa HayKa, 1[0 iCHy€ B Cy4acHOMY ii BUIJISII, CBIAYUTH Mpo ii TIHOOKY
JeKJIapaTUBHICT, 3aiiBuil (opManiaM, NpUB’S3aHICTh O MUHYJIMX METOJIB HAyKOBOTO IMi3HaHHS Ta
BiJIipBaHICTh BiJf MPAaKTHYHUX TMOTPeO MEHITeHIiapHOi CHCTEMH, a 1HOAI — 1 TPOCTO BiX PEaNbHOCTI.
UepenyBaHHs «IIIXOMIB», «METOJIB» Ta CXOJACTUYHUX PAISHCBKUX (SIK 33 9acoM, Tak 1 3a JyXOM)
JUcepTaliil ax HisSK He MPOCYBa€ BITUM3HIHY MEHITCHLiapHY HayKy BIEpel, sKa MPOAOBXKY€E nepedyBaru
y TOJIOHI (POPMASTFHUX MOTJISA/IIB Ha B’ I3HUIIIO.

SIk HacmiZOK, y paMKax Cy4acHOI TEHITeHI[iapHOI HayKkd yKpaiHCbKa B’ S3HHIS IPOJOBKYE
BUCBITIIIOBaTHCSL 37€OUIBIIOTO SIK CMPYKIMYPHA Y4ACUHA HOPMATbHOI NPABOOXOPOHHOI cucmemu, sKa
Ha4yeOTO He repeOyBace i BIUITMBOM €KOHOMIYHUM (PaKTOPIB i HE CTAHOBUTH YaCTUHY CHCTEMH CY4acHOTO
COINIJIBHOTO KOHTPOJIIO.
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In the article, the domestic political development of Great Britain and the United States in the last
quarter of the 20th — at the beginning of the 21st century is considered. The purpose of the article
is to highlight the social aspects of the development of stable democracies in the specified period.
At the same time, the author, relying on the analysis of memoir literature as the main and unique
source of research, solved the tasks: to analyze the political views of the leaders of Great Britain
and the United States in the socio-economic sphere and to consider the results and consequences
of their activities. To achieve the set goal and solve the problems, the methods were applied:
comparative-historical and systemic, which provide an opportunity to objectively cover the
subject of scientific development. The economic reforms of the early 1980s in Great Britain and
the United States witnessed the rise of a conservative wave. The course of Margaret Thatcher and
Ronald Reagan to curtail social programs led to the aggravation of social problems. On the other
hand, conditions began to be created for the conceptualisation of the “third way” — the policy of
social reforms carried out by Bill Clinton and Tony Blair. Palliative in content, it nevertheless
contributed to a certain reduction of social tension in society. The return of conservatives to power
added certain difficulties in the implementation of social policy in both countries. However, even
they couldn’t completely avoid the social reforming policy and ignore the solution of the problems
which naturally appear in the relations of production. The Conservative Party leader Theresa May
regarded the struggle with “screaming injustice” in the state as one of the key ones in her British
Prime Minister post activity.

Keywords: domestic policy, “conservative wave”, “Third way”, social reforms, social insurance,
social security, memoirs.

Beryn. ComianpHa mpobiieMaTHKa Yy BHYTPIOIHBOMOJNITHYHOMY PpO3BHUTKY KpaiH 31 CTaoo
JEMOKPATIEI0 3AIMIIAETHCS aKTYaIbHOIO 3 YaciB 3aBepiieHHs Jpyroi cBiToBoi BiiiHH. ,,baThko €Bpornn’ XKan
MonHe 3ragyBaB y Ipyriii mosoBuHi 70-X pOKiB, M0 €KOHOMIYHI 1 COI[iaJIbHI €KCIEPUMEHTH TOYaTKy
50-x pokiB, kou GopMyBaiochk €Bporneiicbke ekoHOMIUHEe criBToBaprcTBO (€EC), Mau CTBOPUTH YMOBH
JUTSL COIIAILHOTO TIPOTpecy y MailOyTHhOMY. AJe ,,...yMOBH peamamnTailii poOIiTHUKIB, — MHCaB BiH, —
nporpamu poditHuumx nomie €OBC (€Bpormelickkoro 0o0’eqHanHs Byruuist i crami. — O.B.) JoHUHI
3QIMIIAIOTHCS MOAETAMEL. PyIIiliHOIO CHIIO0 y PO3B’A3aHHI COIaIbHIX TPOGIEM TPAJMIIHO BUCTYIAIH
niBi maprii Ta mpodeminkn. Ha mymxy mpaBoro 3a morisgamMu MoHHE OocTaHHI ,,3a0irany Hamepen’, KOIH
y 50-Ti poKk# HanoJsIraJIk Ha TOMY, 1100 MOTIM, B YMOBaX ,,IIMPOKOTO ¥ JICIIEBOTr0 BUPOOHUITBA”, CTBOPEHUX
iHTerpamielo, 3HMKEHHs IiH He BiOy10Ch ,;3a paXyHOK 3MeHmeHHs 3apmaar. (1) IamiaTuBHuii miaxin
KOHCEpPBATOpiB 10 COLiaJhbHUX MpOOIeM, SK CBIAYWTH JIOCBiJM, 3alHINAB iX HEBUPINICHUMH 1 TOMY

! Monme, XK. (2017). Cnozaou. Xapkis: ®oio, 418.
2 Tam camo.
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aKTyaJJbHUMHM ¥ Hajgami. A BiaTak, 3aTpeOyBaHOIO 3ajMIlanack W coriaibHa pobOoTa. JlocmimkeHHs
COLiaJIbHUX aCHeKTiB Ha MpuKiIaai po3BUTKY BemmkoOpuranii i Cnomyuenux LltatiB B ocTaHHIN 4yBepTi
XX ct. mpencraeisie iHTepec. B nux kpainax y 80-Ti poku Oynm mpoBeJeHi KOHCEpBAaTHBHI pedopMH, SKi
BBOXKAJIHCh B3ipLeM JUisg 0arathboX IHIYCTpPIaJIbHO PO3BUHEHUX KpaiH, OJHAK BOHU MaJlH CYIEpeHsIHBi
HACJIIJIKH, SKI BITUyBAIOThLCS ¥ Temep.

MeTo10 CTaTTi € BUCBITIICHHS COLIiaIbHUX aCIEKTiB BHYTPIILIHBOMONITHYHOTO PO3BUTKY KpaiH cTaiol
JIeMOKpartii B octaHHIH uBepTi XX — Ha moyatky XXI cT.ct. [Ipn oMy aBTOpOM, TIOKJIAIAl0OUNCh Ha aHAITi3
MEMYapHOi JITepaTypH SK OCHOBHOTO 1 YHIKaJIbHOTO JDKepena JOCIIIKEHHS, BUPIIIYBAINCH 3aBAAHHA:
MpoaHai3yBaTH MOJITHYHI MOTJISAN MPOBIIHUX JIiJEpiB KpaiH cTAN0l 1eMOKpaTii y COLialbHO-eKOHOMIYHIN
cthepi Ta pO3MIAHYTH PE3yIbTATH 1 HACHTIIKY IXHBOT TisUTBHOCTI.

Juist nocsSTHEHHS TIOCTAaBJICHOT METH Ta BUPIMICHHS 3aBJIaHb OyJI0 3aCTOCOBAHO METOAM: TIOPiBHSIBHO-
ICTOpUYHUH Ta CHCTEMHHUH, SIKi JalOTh MOXJIHMBICTH 00 €KTHBHOTO BHCBITICHHS NpeAMETY HayKOBOI
PO3pOOKH.

PesyabraTtu. Ilomitnuni morisam Mapraper Terdep modanu (OpMYyBaTHCh y POKH, KOJIH BOHA
CTY/IEHTKOIO BCTYTHNIA B Acollialiio KoHcepBaTuBHOI maptii Okcopackkoro yHiBepcutery’. IlicnsBoenna
niiicHicTe Ta JlefibopucTchka mapTisi NPUMYCHIM KOHCEPBATOPIiB BKJIIOUUTH IO CBOTO IEPEABHOOPUYOTO
MaHiI(peCTy MHTAaHHSA IepP KaBHOTO COIANLHOTO CTpPaxyBaHHSA 1 CTBOPEHHsA emuHOI Jlep)kaBHOI CIy»KOH
0XOpOHH 3710poB’s”%. TeTuep BKpaii HEraTHBHO CTABMIIACH 0 KOJNEKTHBI3MY, sKHii, Ha ii TyMKy, ,,(OpMyBaB
Ta CHOTBOPIOBaB OpPUTAaHCBHKE CYCHUIBLCTBO” 1 O€3po3MilbHO MaHyBaB Y KpaiHi 10 ,,3UMH HE3aJOBOJICHHS
1979 poky®. BoHa 3axoILmioBagach MpalsiMi aBCTPO-aMepUKAaHChKOro ekoHoMmicta @.-A. Xaiieka, 30KkpeMa
»LmsrxoMm g0 paberBa”, HanmucaHow y 1944 pori. Ilix ii BrumBoM y Hel chopmyBascs ,,00pa3 mepxkaBu’
ONMM3BKUI KOHCEpBaTOpaM — Lie ,,00MeKEHHI y TOBHOBAYKEHHSIX YPSA i BIaJ0I0 3aKOHY 1, HABIAKH, YOTO
BOHH TIOBHHHI YHUKHYTH — ,,COIIaliCTHYHOT AepykaBu, e 6e3po3/1inbHO NpaBuTh Glopokpatis™. Y 50-60-ri
poxu TeTuep KPUTHYHO CTABUIACH 10 HAIMIPHHUX JePKaBHUX BHAATKIB’.

B MinictepcTBi y cipaBax HEHCiH 1 JepKaBHOTO CTpaxyBaHHA Ha mo4aTky 60-x pokiB Terdep
MiITPUMYBaJia MiJXOAM KOHCEPBATOPIB MIOJO MICISBOEHHOI CHCTEMH IIEHCIH Ta Ikl 1 MOALISIA
KOHIIETILII0 BCEOXOIUIIOIUOi ,,CXeMH COLIaJbHOI'O CTPaxyBaHHS’, sKa MOBHHHA OyJla KOMIIEHCYBaTH
BTpaATy MOXIJIMBOCTI 3apOOJISATH TPOIIi BHACTINOK 0e3p0o0iTTSA, XBOPOOM UM BHXOAY Ha TMEHCIIO 3a BIKOM.
CrpaxyBaHHs MJIaHYBAJIOCh 3[IHCHUTH 3a PaxyHOK €IMHOI CHCTEMH JOIIOMOTH Ha PiBHI HMPOKUTKOBOTO
MiHIMyMy U ¢iHaHcyBaTHCA 3a paxyHOK I1HIMBIgyaJbHMX BHECKIB 3a €JMHOIO CcTaBKOw0. [lapanenbHo
BTLTIOBAJIaCh CHCTEMa JIEPXKABHOI OTIOMOTH, ska (iHAHCYyBajlach i3 3aralbHUX IOJATKIB 3 METOIO
JOTIOMOTTH THM, XTO HE MIT IIPETEHAYBaTH Ha JOTIOMOTY IEpP>KaBHOTO COLIIalbHOTO CTPaxyBaHHs uepes Te,
110 HE MOTJIM pOOUTH BHECKH, a00 X TOMY, 1110 iXHS cTpaxoBa cyma Oyia BuueprnaHa. OJHaK, Ha 11 TyMKY,
BiZ’€MHOIO CTOPOHOIO CIIPaBH OYJIH: 3aJCKHICTD JIFOACH BiJl COMIaIBHOTO 3a0€3MeUeHHs Ta BTpaTa HUMHU
IpUBATHOI iHiLiaTHBY®.

VY 1970 poui Teruep ouomnmna MiHicTepcTBO OCBITH i Hayku. Tam ,,TaHyBaB AyX CaMOBJIOBOJEHOTO
coria3my, — 3rajfyBaja BOHa, — ...CKOpPO MEHi CTaJIo SICHO, IO I He 3HAXO/KYCh cepen npy3iB” [13, p. 166].
A HeBaoB3i Oyno MpUIHATO pimeHHs, B Ayci ¢igocodii KOHCepBaTOpiB, MPO CKAaCyBaHHA 3a0e3NeYeHHS
IIKOJIAPIB  OE3KOITOBHUM MoOJokoM. Jleitbopuctu mucanu npo Minictpa: ,,Micic Teruep — kpaniiika
Momnoka”™’,

VY npyriid momoBuHi 70-X pokiB Terdep Brepie 3ycTpijack 3 ii oqHomymIiieM Ponamsnom Peiiranom.
,»LIsI XKIHKa 0Zlpa3y 3K MeHi criogobanack, — MHcaB BiH po Jigepa KoncepBaTuBHOI napTii i omo3wuii, — BoHa
OyJa MpUBITIMBA, JKiHOYa, TPaLio3Ha i pO3yMHa, a KOJIM MOBa 3aililia IPO CKOPOUYEHHS YPAJOBOro anapary
W pO3MIMPEHHS €KOHOMIYHHX CBOOOJ, TO 3 MEpIINX e CIB CTaJ0 OYEBUIHWUM, HACKIUIBKH MH OJHM3BbKI
3a myxom™®. TIOCHIEHHS HOBOTO KOHCEpPBATH3MY y Ti POKH CBiUMIO TIPO TEHEHI[O 1O IONpABiHHSA
BHYTPIIIHBOIOIITHYHOTO 1 COIIAIbHO-CKOHOMIYHOTO KUTTSI 3aXiTHUX JIEMOKPATIH.

! Thatcher, M. (1995). The Path to Power. London: Harper Collins Publishers, 14, 42.

2 TaMm camo, 44.

8 TaMm camo, 46.

4 Tam camo, 50.

5 Tam camo, 115-116.

6 Tam camo, 120.

" Tam camo, 181.

8 Reagan, R. (1990). An American Life. New York: Simon & Schuster, Pocket Books, 204
<https://archive.org/details/americanlife0000reag/page/n5/mode/2up?view=theater> (2023, ceprmiens, 20).
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Micnsa mepemorn KoHcepBaTWBHOI mapTii Ha MapliaMeHTCHKUX BHOOpax y TpaBHi 1979 poky ypsn,
cpopmoBanuii M. Tetuep, ogpasy posnodas pedopmu. [Tomitika pedhopm KoHCEpBaTOPiB, IO IPYHTYBAIACH
Ha MiABaJMHAX MOHETapU3My 1 BioMa sIK ,,TeT4epu3M’, mepeadadana O3I0POBICHHS €KOHOMIKH Y TOMY
YHCIl 3a paXyHOK 3TOpTaHHs COIaJbHUX MNporpaM. BoHa mnpoBoamia >KOPCTKY TONITHKY CKOPOYEHB
OrOJDKeTHUX BHMIATKIB Ta MOJATKiB Ha MPUOYTKH 1 3017bLICHHS MOJATKIB 3 MpUOYTKiB Ha BUTpaTH (3a il
cioBamu, 1ie OyNo ,, KUTTEBO BAXKIMBMM’) Ul CTHMYIIOBAHHS TIPMBATHOIO CeKTOpy'. ,,Alle He KOKHHIA
KaIliTajicT, — 3rajyBaja BOHA, — OJUISB MO0 YIIEBHEHICTh y Kamitami3mi”2. To/i 5 H04aaoch CKOPOUECHHS
KIUTBKOCTI Mparoiounx y cdepi comianbHoi podoTu (Ha 1979 pik B Hilt Oyno 3aitHaro 732 tucadi), sKi, SK
BBAKANA IIPEM’ €p-MiHiCTp, He OaKamm 3MiH".

3 KOHCEPBATHBHUX ITO3HITIH OIIHIOBAB COIliaIbHO-EKOHOMIYHHI PO3BUTOK KpPaiHU y MPYTii MOJTOBUHI
70-x pokiB, 3a 4aciB MpaBJiHHS JeHOopucTiB, 11 HacTymHuK [xon Meimkop. Bin 3ragysas, mo Teruep
yCHmajKyBaja pO30pPEHY EKOHOMIKY, ska NOTpeOyBajia MOBHOI PEKOHCTPYKINi, a CTiiKe EKOHOMIYHE
3pocTaHHs Movanock nume 3 1981 poxy”.

P. Peiiran (oOpanns ioro mpesumenTtom CIIA, I'emsmyTa Konst kanmimepom y @PH i mpeM’epctBO
Terdep cBiqUMIIO MPO HAPOCTAHHS ,,KOHCEPBATHBHOI XBWJII” Y 3aXiJHUX IEMOKPATisX) 3 BEJIMKOIO IIAHOIO
CTaBHBCA JI0 GPUTAHCHKOTO MpeM’ep-MiHicTpa — ,,BipHOTO Col03HMKa” — Ta ii poxuuu’. [loainss i nosumio
y aucKycii momo nornuGnenHs inrerpauii B €EC. B 1poMy nuTaHHi ,,oiemidHa mani Terdep™® Gyma
,HAJIAIITOBAHA aHTHEBpomeiickki”’ . Bona 6yna He TibKM MPOTH TONITHYHOI iHTerpamii, a i comiampHOi
MOJIITHKK KpaiH ,,crinbHOro puHKY”. Tertuep, sik i Peiiran y Crnomyuenux Illtatax, Oyna 3a onTuMi3awito
piBHS KMTTS y BpuTaHil IUIAXOM 3HM)KEHHS MOJATKIB IS BCIX BEPCTB HACEICHHS® BiJl YOTO BHIPABAIIM
TipKU Oarati mogu. ToMmy HE OWBHO, IO BOHA 3 OOYPEHHSM MKcana Mpo ,,eKCTPAOPAMHAPHY CIAIIINHY
JIEPKABHOTO coliani3My y bpurtanii” 3 fioro HarjioHami3aIfi€rw, MOBHOBAXCHHIMH MPO(CIIIOK Ta rITHOOKO
BKOPIHEHOIO aHTUMIANPUEMHHUIBKOIO KYyJIbTYpolo (BOHAa IIe Ha3uBaja ii ,,0TPYWHOIO CHaJIIMHOIO
couianismy”), sika iif, Ha BiIMiHY BiJl aMEpPUKaHCHKOTO IIPE3UACHTA, iCTANACh K IpeM’ep-MiHicTpy®.

TeTtuep Oyna nepekoHaHa, o aJbTEPHATUBH MOJANBIIIOMY CKOpOUeHHIO BUAATKIB (y 1980-1981 pp. 1
B Maii0yTHROMY) Hemae. [IpeM’ep-MiHiCTp Besa 60poTh0Y 3 MpodcemiakaMu TOMY, IO Ti, Ha 11 AYMKY, Oyin
Ha 3aBaji iHTeHcH(ikarii BUpoOHUIITBA. ,,by0 BaXKMBO, — MHIcaia BOHA, — BUCTYIHTH IIPOTH COIO3iB, SKi
BBa)KAJTH, 1110 JIMIIIE TOMY, IO 3HAXOASYNCH Y OIOPKETHOMY CEKTOpi, IM Mae OyTH TO3BOJICHO iIrHOPYBaTH
KOMepIIiiiHy peabHiCTh i HeOOXiaHICTh GBI BUCOKHX TIOKA3HUKIB MpoxyKTuBHOCTI Y. 3 KOHCepBaTHBHHX
no3uuiil Teryep nosicHroBana akuii nporecty BecHOO 1980 poKy mpoTH colialbHO-€KOHOMIYHO1 MOJIITHKH
ypAany: ,,OyHTIBHUKH Oy BUKIIOYHO MOJIOAWMH JIIOABMH, SKHUX ,,IPOTPAMHU COIIAIbHUX TJIBI IPUBYMIA
JI0 3aJICKHOCTI ¥ TPUTYIIHIIM Bi{4yTTsI BIACHOT BimmosinampHOCTI” .

VY tpaBHi 1983 poky y BimessmcOyp3i (mr. Biprinis) Bigm0Oynack Hapaaa ,,Beaukoi ciMku”. CriomydeHi
[lTaty, 3a cmoBaMH Npe3uaAcHTa, OyJIM Ha €KOHOMIYHOMY MinidoMi (IpaBaa 3aJUILAINCH BEINYE3HUMH
JepxaBHUM Oopr i nedinut GenepanbHoro orwkery). Ha npoxanus kauiyiepa I'. Kost P. Pefiran po3nogsis
po ,,eKOHOMIYHE AWBO”, sIKe OyJI0 pe3yJbTaTOM IOJITHKH MTOBEPHEHHS N0 BIILHOTO MiTIIPHEMHHIITBA U
CKOPOYEHHS JepKaBHOTO amnapaty. I[Ipe3naeHT BBaXkaB, o OPUTAHCHKUN MTPeM’ ep-MiHICTP OUIBIIE HiX XTO
TilTa THM JKe ILIAXOM, SKMi BPEINTi peInT NpHHic GPUTAHIIAM MpolBiTaHHs 2. . BoHa Gya, — MUCaB BiH, —
HE MEHIII HiXK I TBEpa y CBOEMY HaMipi HE JaBaTH YpsAy CHIITH Ha IIMI HACEIEHHS W 4YepmaTh 3 Horo

ramMaHIiB. 3 MOMEHTy MepUIOTO 3HAHOMCTBA MiK HAMH 3aBKIH OyIO MOBHE B3a€MOPO3yMiHHs™™,

! Thatcher, M. (1993). The Downing Street Years. London: HarperCollins Publishers, 14, 42-43.

2 TaMm camo, 44.

3 Tam camo, 46, 48.

4 Major, J. (1999). The Autobiography. New York: HarperCollins Publishers, 23, 659.

° Reagan, R. (1990). An American Life. New York: Simon & Schuster, Pocket Books, 381, 388
<https://archive.org/details/americanlife0000reag/page/n5/mode/2up?view=theater> (2023, cepnens, 20).
& Brandt, W. (1992). My Life in Politics. New York: Viking Penguin, 26, 420
<https://archive.org/details/mylifeinpoliticsO0bran/page/497/mode/2up?view=theater> (2023, ceprens, 20).
" Noack, H.-J. (2008). Helmut Schmidt. Die Biographie. Berlin: Rowohlt Taschenbuch Verlag, 210.

8 Thatcher, M. (1993). The Downing Street Years. London: HarperCollins Publishers, 14, 157.

9 Tam camo, 139, 159.

10 Tam camo, 114.

1 Tam camo, 146.

12 Reagan, R. (1990). An American Life. New York: Simon & Schuster, Pocket Books, 351
<https://archive.org/details/americanlife0000reag/page/n5/mode/2up?view=theater> (2023, cepmiens, 20).
13 Tam camo.
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Koncepsarop-pecnybmikanens i npesuaeHT [xopmx B. Bym Takox craBuB y 3acmyry aaminicTparnii
Peiirana—Byma Te, 110 ,,BOHH 3HM3MIN TIOAATKK"L. A OT [y1s TyOepHaTopa-aeMokpaTa ApKaH3acy, a ToTiM i
npesunenta CIHA Yinesama KininToHa — IpUXWIBHUKA ,, TPETHOTO NUIAXY  — ,,IYKE IPYKETIOOHUH 1 y TOH
JKe Jac AKMHCh BimdyKeHui” Pelran 3anumaBcs 3araakoro. ,,5l HIKOJH HE MIT 3 YIIEBHEHICTIO CKa3aTH, —
sraayBaB KJIiHTOH, — HACKUTBKY BiH OyB 00i3HaHUU Y TOMY, SIKi HACIIIKH Maju JUIS JIFOJIEH JIesKi aCleKTH
HOro HaWOLIBII JKOPCTKOI MOMITHKH, Y1 BUKOPHCTOBYBAB BiH MPABUX — MPUXMWIBHUKIB JKOPCTKOTO KYpCY UH
1le BOHH BHKOPHCTOBYBalH Horo”?. (BapTo ckasaTw, mo y poku TpesuaeHTcTBa KIIiHTOHA Y comianbHii
chepi Oyna BHpOBaJKCHA HHM3KA 3aXOJiB, SKi MaJu HAa METI MO3UTUBHI 3MIHM B aMEPUKAHCHKOMY
CYCITIIBCTBI: CKOPOUEHHS Ae(ilUTy AepKaBHOTO OI0/PKETY, 3aKOH ,,[Ipo Menn4Hy BiITyCTKY Ta BiAIMYCTKY
3a CIMEHHHNM cTaHOM”, 3aKOH ,,IIpo comianbHe 3a0e3neueHs”, ,,Xea cTapT’ — OCBITHS i MeIHYHA TIporpaMa
JIOTIOMOTH JITAM 13 ciMell 3 He3HAYHUMH NMPUOYTKaMH, TiIBUIICHHS MiHIMAJIBHOI OILIATH IIpalli 3a TOIUHY,
mporpamMa ,,IO3UTUBHUX il B MIATPUMKY PacOBUX MEHIIHMH 1 JKiHOK, pedopma cepu OCBITH Ta iHIII.
[Ipe3umenT-geMokpaT BiICTOIOBaB 3akoH ,IIpo momomory iHBamimaM”’, MiANUCAHUN MPE3UICHTOM-
pectiyomikaamem Jxopmkem bymom y 1990 porti, acHTHyBaHHS Ha SKHH peCITyOJIiKaHIII HaMarajich
ypizatu; oOroBoproBaiiachk peopma 0xopoHu 310poB’s. Ha nymky KiintoHa (tak mymas i biep), comianbHa
MOJIITHKA-TIITPUMKA MIOBHHHA OyJia CTUMYJIIOBATH JIIO/ICH MOKPAIyBaTH CBOE KHUTTSI.)

Cgoro gacy aaminictpamist [xeiimca Kaprepa (0cobauBOro Horo mMOMIYHHUK 3 HAI[IOHATBHOI OE3MEKH
30. bxe3nHChKUI) BUCTyIIANa IMMOOOPHUKOM TIpaB JIOAWHH, B Iepmry depry, 3a mexkamu CIIIA, a camomy
mpe3uieHTy OyB MpuTaMaHHWUN HagMmipHUA MopamisM. [lpesuaent P. Peliran BBaxkaB, 10 B KpaiHi He iCHy€
po0JeM 3 MpaBaMu JIFOJIUHM, & B 00JIACTI PACOBUX BIJJHOCHH, JOCSITHYTO 3HAYHHX HOKpaHlCHbs. Ane moxil
BecHu—miTa 2020 poxy 3acBiqunim, mo B camux Crionmydenux [lItaTax 3 mpaBamu mouau OyJio HE BCe Tapasl.
Pacoga, a BiaTak i corianbHa, mpobaeMa, MarouIH TIIHO0Ke KOPiHHS, 3aJIAIIIIIACE HEBHPIIEHOO 10 KiHI. [1po
HasBHICTH TPYIHOIIB Ha IIbOMY TPYHTI CBiq4aTh Memyapu bapaka O6amu (HamucaHi y cepeanHi 90-x pokiB)
Ta Horo apyxuHu Mimens (Hamucani y 2018 p.). Bin migkpecintoe cBoe oOpaHHs, K TEpIIOro CTyJeHTa-
a(poaMepHKaHIIs, IPE3UAECHTOM KypPHAIY IOPHINYHOTO (hakyisTeTy IapBapacekoro yHiBepcurery ,, Harvard
Law Review . BoHa — ,,40pHOIIKipa CTy/IeHTKa i3 pOOiTHMYOr0 KIIacy”’, HaBYanach y ,,MOJHOMY KOIEKi”, 1
,OiTBIIiCTH cKTamam 6imi”°. 3 1992 poxy b. O6ama ,,iouaB 3aiiMaTiCch 60pPOTEHOIO 3a TPOMAISHCHKI mpaBa’™.
(A Peiiran noBojuB 38opotHe!) Horo Ganorysanns y 1996 poui 10 3akoHonaBunx 360pis mrary Lutinoiic i
repeMora y ,,0iTMX Ta YOpHHUX perioHax”, B IepeAaMicTi Ta B UMkaro Te)K BHCBITIMIIO HAasSBHICTH PacoOBOL
mpobnemu. ,,[IpoBiHI KOMEHTATOpH, — 3TrajyBaB BiH, — BUPA3WJIM 3MBYBAaHHS Ta IMUPY HAJiI0, IO MOS
TepeMora CHTHANIi3yBaTHMe TIpo GiNbII MIMPOKi 3MiHH y HamIil pacoBiii momitumi™’. Bin mepemir. A ropicts
3a HhOTO HOT'0 YOPHOIIKIPUX BHOOPIIIB BUKIIMKAJa Y HROTO PO3YapyBaHHS Yepe3 Te, M0 BXKE TIPOHIIIIO COPOK
POKIB BiJl yacy MPUHHSTTSA 3aKOHY PO BHOOPYI IpaBa, a Taki MOl ImIe Iy’ke MOOTUHOKI. SIk ceHaTop mrary
y 19962004 pp. b. O6ama 3aiiMaBcsi TUTAHHAM PO3MIMPEHHS MEIMYHOTO CTPAXyBaHHS JUIA GiIHUX HiTeit.
3a #ioro cjaoBamu, HaBiTh MICHs ,,TPETHOTO HULIXY” Tpe3ujaeHTa Kininrona AMepuka 3anuiiainack 3 0ararbmMa
npoOieMamu (nebaT HaBKOJIO 30poi, abopTiB, PEN-TEKCTIB TOIIO), ,,00MEKEHOIO NEPKaBOIO 3arajibHOTO
Graromonyyus 6e3 rpaHIio3HUX aMbilliii, ane it 6e3 roctpux KyTis™’.

BiH 3HOBY TakH miIKpECIIOE, 0 OYB, MOXKIIUBO €TMHUM adpOaMEPUKAHIIEM — 1 ,, TUTLKU TPETIM 3 YaciB
Pekonctpykiii (1865-1877 pp.— O.B.)”, sxuit npaioBaB y Cenati Konrpecy CIIA (ciuens 2005 p. —
muctonax 2008 p.). b. Obama mpexpacHO 1 ,,IOCTIHO YCBIZOMIIIOBaB TMpPipBYy MK CYBOPHM OJIHCKOM
MTOBITOMJICHb 3ac00iB MacoBoi iH¢opMarllii i 0e31aa0M, 3BHUaHUMH PealliIMH JKUTTS, SIKUM BOHO OYIIO
nacrpasi”’’. BiH TicHO MOB’s3ye pacoBy NpOGIEMY 3 COIianbHOW (,,00pOTHOA MiX CBiTOM JOCTAaTKY
i cBiTOM HyX/IEHHOCTI”) i 3BMHYBadye B iX iCHyBaHHi ,,CHIIBHUX 1600 cBiTy” ™. (3a cBizuenHsaM M. O6amu,

! By, x.B. (2012). Kimrouosi pimenns. Kuis: Bpaiir Crap [Ta6mimmnr, 55.

2 Clinton, B. (2004). My Life. New York: Alfred A. Knopf, 42, 345 <https://archive.org/details/mylifeclOOclin> (2023,
cepriers, 20).

% Reagan, R. (1990). An American Life. New York: Simon & Schuster, Pocket Books, 639
<https://archive.org/details/americanlife0000reag/page/n5/mode/2up?view=theater> (2023, cepniens, 20).
4 Obama, B. (2007). Dreams from my Father. London: Canongate, 13.

°> Obama, M. (2018). Becoming. London: Viking Penguin, 10.

& Obama, B. (2007). Dreams from my Father. London: Canongate, 18.

" Tam camo, 9.

8 Tam camo, 8.

9 Tam camo, 9.

10 Tam camo.

1 Tam camo, 10-11.
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30Mparour MoKEepPTBYBaHHS Ha coliaibHi MOTpedwu, iH, sk nepuriit el kpainm y 2009-2017 pp., noBoguioch
OyBaru y OaraTMX aMepHKaHIB, 4ui OyAWHKM Oy CXOXi Ha ,XYIOXKHI My3ei’, a BaHHI KIMHATH —
,»03700JICHI KOIITOBHUM KaMiHHSM 1 BiIBIAYBAaTH POJIMHHM IPOCTHX aMEPUKAHIIIB y MBACHHNX INTaTaX, sSKi
BTpaTWIIM II¢ ITiJ 9ac yparany ,,Karpina” y 2005 pomi Bce, Ta OyTH ,,BASIHOIO, 110 Y HUX € MPAIfOI0Yni
XONOAMIBHUK i TmuTa”!. AMepukanchkuii npesunent y 2001-2009 pp. [x.B. By 3sMymienuii 6y Bu3HaTH,
mo ,,Karpina” 3aBmana He numie (Qi3WYHUX pyHHYBaHb. ,,BOoHa po3mmia MOBipy TpoMajsH, — IHCAaB BiH
y croraziax, — 710 iXHporo ypsmy. BoHa mocuimma possiileHHs B HAaIOMy CYCHiNbCTBi Ta momiTHui”?. Bin
BiJKM/IaTHME 3BHHYBAaY€HHS Y CBill OiK ,,HIONTO MU JO3BOJIMJIM aMEPUKAHCHKHM I'pOMaIsiHaM CTPaKIaTH
TOMy, o BoHM 4opHi™.) Ha mymxy b. O6amu pacoBoi piBHOCTI B kpaini (B cepemmni 90-X poKiB, Komu
IIHCAIICh MEMyapH) IIe HeMae i Iie TPare/is K OLIMX, TaK YOPHOLIKIpUX amepukaHiis®. Moro momoBHioe
M. O6ama, ko nume, mo icropis CLIA xoua i Mae ,,IIiHHICTL”, ajie ,,BOHA HE Taka KpacuBa i ijealbHa,
KOJIH TOPKAEThCS PeaTbHOCTI ™.

[lomo coriansHUX TIPOOJIEM Y OpUTaHCEKOMY CYCHiILCTBI, M. TeTdep mucana, Mo K TIIBKA 1 ypsT
ymopascsi 3 MpoOJieMaMH EKOHOMIKH, BiH 3BEpPHYBCS [0 IXHBOI'O BHPIIIEHHS i 0COOIHMBO 110 OUIBII
TTHOMHHKX f BaKKO pO3B’s3yBaHHUX. ,,5l poOmIIa 1e, — 3raayBaia BoHa, — y Miit apyruii (3 1983 poky. — O.B.)
ta TpeTiit (3 1987 poky. — O.B.) TepMiHH TIPU JOIOMO31 HU3KH 3aXOIiB, MOB’A3aHUX 3 JKUTJIOM, OCBITOIO,
MICIIEBOIO aIMIHICTPAITI€I0 W COIIABHOIO 3aXHINEHICTIO, SIKi MOi paIHHKH, TIOTIPH MO 3aniepeUeHHs, XOTiITH
Ha3BaTH ,,COLIAILHIUM TETYEPU3MOM”. AJie y TO MOMEHT, KOIU MU TUIBKU-HO MOYaNd POOUTH YCIHiXH,
A 3amumuna cBoo mocady (28 mucromaza 1990 poky.— O.B.)®. A or ma aymky ii HacTymHMKa
k. Melimxopa TOJIOBHUMA IPHYWHAMH BIJICTaBKH ,,3aJ113HOI Jiei” OyIu colliadbHi MUTAHHS: ,,[IOMYITHAN
nonatok i €spona”’. Mnerbcs mpo crpoby IpoBeeHHs HACTIIBKH PErpecHBHOI I0AaTKOBOT peopMH, 10
BUKJIMKalO OOypeHHs HaBiThb y BrnacHii KoncepBatuBHiii maprii. Illomo €Bpomm, Terduep BucTynana
He TiNbKK IpoTH cTBopenHs Crionyuennx IlItatis €Bpomnn, a it mpotu ConiansHoi xaptii EECE,

pem’ep-minictp y 1997-2007 pp. Bix Jleiibopuctcrkoi maptii Toni biiep mo3unionysas cede sk
NPUXIIbHUKA i€l ,,COIlialbHOT CIpaBeUIMBOCTI”, ,,IPOTPECHCTa ,,TPEThOr0 HUIAXY” 1 CTa0lIbHOCTI
GpuTaHchKoro cycninbeTBa’. Bin moromkyBasces 3 TBepkeHHAM TeTuep mpo HEOOXiHICTb ,,BiIHOBUTH
Hall JyX MiANpHEMHHUITBA i dectomobcrBa”'®. Ane mmcaB y crorajax, o BOHA ,,IOMHJSIACS”
y ,,CBOEMY CTaBJICHHI 70 €Bponu Ta HeOakaHHI BU3HATH TOW (aKT, IO OUIBIIICTh JIOJACH yXKe
MOKJIa1al0ThCsl HA JIEP>KaBHI MOCIYTH ¥ MOBHOBAXXCHHS YPsAy CTBOPIOBATH MOXKIMBOCTI, SIKUX BOHH
notpedytors”. Tlpu mpomy brnep Bu3HaBaB, mo ,y cdepax AepKaBHUX MOCIYT i COLIalbHOTO
3a0e3mneueHHs 3apOBaIUTH 3MiHU Ha0arato Baxkue”, Tak SIK BOHH TOPKAIOTHCS JKUTTS JIOJEH, SIKe X0U
i3 npo6nemamu, ane ycranene’’. OmnmM i3 npurummie #oro (i Kmintoma) dimocodii comianpzoi
MTOJIITHKH, SKUM BiH HamaraBcs KepyBaTHCs, Oyio: ,,colliajlbHe 3a0e3MeUYeHHS K pyKa MiATPUMKH, a
He KuHyTa MunocTuHs %, 16 uepsHs 1997 pokxy Bpuranis npuemnanach 10 €BporneiichbKoi comianbHO
xapTii 1 OroJiocuia Mpo HOBI HAIPSIMKH COILIaJIbHOT NOIiTHKU. biiep 3raayBas: ,,MaJjo-momany nporpama
pedopM IepKaBHUX IOCAYT i comianbHOTO 3abesrneueHHs Ha apyruii Tepmin (3 2001 poky. — O.B.)
HabyBajga BH3HAUCHHMX KOHTYpiB. ..l Bike He HaMallyBaB CBili muiax, a Wmos mo HeoMy . Cepen
pedopM, HaJ SKHUMH MpaLioBaB Horo ypsa Oyiu: peOpMHU OCBITH, OXOPOHH 3J0POB’S 1 COLIaIBHOTO
3abe3neuenns (,,l1{oao neHnciii, — nucap biep, — st BiACTOIOI0 3B’ 130K MiX 3ap0O0iTKaMH 1 IIEHCIsIMU Yepe3
BHECKH JI0 JIEP’KAaBHOT CHCTEMH COLIiaIbHOTO CTpaxyBaHHsa” °); Ipob6iema sKiHouoi 3aiHATOCTI i piBHOCTI

1 Obama, M. (2018). Becoming. London: Viking Penguin, 10.

2 Bym, JIx.B. (2012). Knouosi piwenns. Kuis: Bpaiit Crap ITa6nimunr, 338,

3 Tam camo, 353.

4 Obama, B. (2007). Dreams from my Father. London: Canongate, 13-15.

° Obama, M. (2018). Becoming. London: Viking Penguin, 9.

& Thatcher, M. (1993). The Downing Street Years. London: HarperCollins Publishers, 14.
13. Thatcher, M. (1995). The Path to Power. London: Harper Collins Publishers, 14, 147.
" Major, J. (1999). The Autobiography. New York: HarperCollins Publishers, 23, 167.

8 Thatcher, M. (1993). The Downing Street Years. London: HarperCollins Publishers, 14, 750.
® Brep, T. (2011). [linsx. Kuis: Temmopa, 29-30.
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Ha pUHKY Tpalli; poOiTHUYe MUTaHHA (301TbIICHHS TEPMiHY OTNIadyBaHHUX BiIYCTOK) i IpoOJIeMH AiTei
(y Gepesni 1998 poky Oyna 3amouarkoBaHa mporpama ,,.BrmeBHeHui ctapt”, a y Gepe3ni 2004 poky
npuitaaTo ,,binms npo miteir”!) Ta inmi.

[oBepuenHst xoHcepBaTopiB 1o Biagu y Cromyuenux I[lltatax y 2001 poui i BemuxoOpuranii —
y 2010 poui noxano, pa3oM i3 30BHIIIHIMH YWHHHKAaMH, NMEBHUX TPYIHOLIIB Yy peaiizamii comiaabHOI
MOJIITUKA B 000X KpaiHax. OgHaK i BOHM HeE 3MOINIM TOBHICTIO BiIKUHYTH TOJITHKY COI[ialIbHUX
IIepeTBOPEHb; BiAMAXHYTHCh BiJ BIJHOCHH ,.CHIBHHX 1 Oe3cmimx’2. BOpoTHCh ,3 KpHUYIIO
HECHpaBeUIMBICTIO” y CBOIN KpaiHi — TakuM Oyno obingHHS Tepesu Meii B Toit nens, 13 munas 2016 poky,
KOJIM BOHa cTana mpem’ep-MiHicTpoM BenukoOputanii Binm KoHcepBatuBHOi maprii. ,,91 moxmsnace, —
3rajyBaja BOHA, — IO Miil ypsj IpaIloBaTHME HA THX, XTO OyB TilbKH KepoBaHHM. JIOGHTHCE, 106
B IHTEpecax OCTaHHIX, IPOCTHX JIIOJEH, MPOBOIMIACH TIOJATKOBA MOJIITHKA, 00 JIFOH ITPH BIIaAl Y BChOMY,
110 BOHH POOJISTH Ha TEepIle MiCIe CTaBUIIM KpaiHy Ta JIIOJEH 1 3p03yMiId BasKIIMBICTh KOJIEKTUBHOTO OJiara,
iforo mpiopuTeTHICTH y HOpiBHAHHI 3 ocobucTuM”. CBOIO Micilo BoHa BO6auana y 60poThOi i3 3MOBKHUBAHHAM
BIIJ010: 3 OOKY THX JCIYTaTiB MapjaMeHTy, SKi BUPIIIWIH ,,CIYKUATH JTUIIe cO0i” Ta 3aXHINAaTH IHCTUTYTH
BIIQJA, SKi JAlOTh TaKy MOKJIUBICTE®, 3 00Ky ,,CHJIBHHMX IIOTO CBITY”, SKi BIJIMOBWJIM Y COLIJbHIN
CTIpaBeUTUBOCTI ,,6e3cknnm’™®]; HapemTi 3po6uTn BpuTaHio KpaiHoo, AKa Ipalkoe 11 BCiX.

BucnoBku. CorianpHe pepopMyBaHHS 3aTUIIAE€THCS aKTYaTLHAM TS KpaiH 31 CTAJI00 TEMOKPATIEIO
Ta BHCOKHM pIBHEM E€KOHOMIYHOTO PO3BUTKY. PeTpOCTeKTHBHMH NOTJsAA Ha MpoOIeMy 3acBiI4YuB, IO
npoBeneHi koncepBatuBHi peopmu y 1980-T1i pokn y BenukoOpuranii Ta CLLIA cTBOpuin 6inbine npobdiem
y comianmpHiA cdepi, aHbK yMOB mIi iX po3B’s3aHHA. CymnepewInBi pe3ylbTaTd ,,TeTIepU3My’ i
»peraHomMikn” BiggyBaroThcst ¥ moci. MemyapHa miTeparypa COpusiia BIOUyTTIO €MOXH, a il aHami3 —
pO3i0paTUCh y TAKOMY CKJIQJIHOMY aCIEKTi JKUTTS CyCIIUILCTBA.
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PROBLEMATIC ISSUES OF EXERCISING

AND PROTECTING THE SHAREHOLDER’S RIGHT
TO MANDATORY REDEMPTION OF SHARES

BY ASTOCK COMPANY IN UKRAINE

After acquiring the status of a candidate for membership of the European Union Ukraine is
working strenuously to harmonize its domestic law with the law of the EU. Special attention is paid
to the legislation on stock companies since European investors can be interested in participating
in the share capital on the territory of Ukraine. In exchange for investments, investors-
shareholders acquire corporate rights, and the legislation of Ukraine should be aimed at their due
protection. The study analyzes the peculiarities of realization and protection of one of the
shareholder’s corporate rights in Ukraine —the right to mandatory redemption of shares by a stock
company. The grounds and the procedure for exercising this right, and the specifics of its
protection in case of violation, are provided. It is argued that an appeal to the company with a
demand for mandatory redemption of shares by it and refusal to fulfill this obligation by the
company is the basis for the shareholder to appeal the decision of the general meeting which
became the ground for such right to court. At the same time, if the decision on the same issues
violates the corporate rights or interests of the shareholder, then the right to sue to court for its
appeal is unconditional and does not require a prior appeal to the company with a demand for
mandatory redemption of shares. Analysis of the current Law of Ukraine “On Stock Companies”,
adopted on July 27, 2022, allowed us to conclude that today, such an approach is not fixed in the
legislation of Ukraine. Moreover, the procedure for protecting the shareholder’s corporate rights
by appealing the decision of the general meeting is too complicated. The new Law is mostly aimed
at adapting the stock legislation to wartime conditions while leaving some legal problems
unresolved. Therefore, in this study, there are proposed relevant amendments to the Law of
Ukraine "On Stock Companies".

Keywords: stock company, protection of shareholder’s corporate rights, mandatory share
redemption, contract conclusion, appeal of the general meeting’s decision, legislative
amendments.

I. Introduction

Having acquired the status of a candidate for membership to the European Union, Ukraine faced the
need to reform its domestic legislation. One of the first steps on this path was the adoption of the new Law
of Ukraine “On Stock Companies” on July 27, 2022.% After its entry into force on January 01, 2023, the legal
regulation of foundation and activity of stock companies, as well as the procedure for the exercise and
protection of the rights of their participants, underwent further amendments, which were aimed at adapting
to the conditions of wartime. Although the Law is aimed at improving the legal regulation of functioning of
stock companies, certain legal problems remained unresolved. One of the important issues is the problem of
protecting the rights of investors, in particular shareholders, in Ukraine. The current Law provides certain
legal norms that complicate the procedure for protecting corporate rights of shareholders including appealing
the decisions of the general meetings of the company. To our opinion, this procedure needs to be simplified
and therefore amended.

1 3akon npo axyionepni moseapucmea, 2022 (Bepxosna Pama Yxpainn). Ogiyitinuii caiim Bepxoenoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/2465-20#n1181> (2023, October, 24).
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1. Comparative analysis of the Laws of Ukraine ""*On Stock Companies™ of 17.09.2008 and
of 27.07.2022 on the mandatory redemption of shares by the company.

Until January 2023, the Law of Ukraine "On Stock Companies" dated September 17, 2008, had been
in force in Ukraine.! The current Law introduced significant amendments in the regulation of functioning
of stock companies but left certain aspects unchanged. Among other norms, the provisions regarding the right
of a shareholder to demand the mandatory redemption of his shares by the company have also been updated.
In particular, the list of grounds for such demand has been expanded. In accordance with part 1 of Art. 102
of the Law “every shareholder — the owner of common shares of the company has the right to demand
the mandatory redemption by the company of common shares belonging to him, if he had registered
to participate in the general meeting and voted against the adoption of a decision by the general meeting on:

1) merger, accession, division, transformation, separation, change of company type;

2) concluding significant contracts by the company;

3) providing prior consent for the private stock company to conclude significant contracts;

4) concluding by the company of a contract in which there is an interest;

5) change in the size of the authorized capital;

6) refusal to use the shareholder’s preemptive right to purchase shares of the additional issue
in the process of their placement;

7) issue of convertible bonds;

8) amending the statutory document of the stock company in the cases provided in Article 99
of this Law.”?

Clarifications have been made regarding the procedure for the company to conclude significant
contracts and contracts in which there is an interest. In addition, this list is supplemented by points 7 and 8.

As for the shareholders — the owners of preference shares, the grounds for demanding the mandatory
redemption of their shares by the company have not undergone any changes. According to part 2 of Art. 102
of the Law, such ground is if the shareholder had registered to participate in the general meeting and voted
against the adoption of a decision by the general meeting on:

“1) making amendments to the statute of the stock company, which provide placement of preference
shares of a new class, the owners of which will have priority in the order of receiving dividends or payments
in case of liquidation of the company;

2) extension of the scope of rights of shareholders — owners of placed preference shares which have
an advantage regarding the sequence of receiving dividends or payments in case of liquidation
of the company;

3) refusal to use the shareholder’s preemptive right to purchase shares of the additional issue
in the process of their placement.”

The provision fixing that the stock company in the specified cases is obliged to repurchase shares
belonging to the shareholder remains unamended, as well as the provision fixing that the list of shareholders
who have the right to demand such redemption is compiled on the basis of the list of shareholders registered
to participate in the general meeting at which the decision which became the basis for the demand
of mandatory redemption of shares was made (parts 3, 4 of Article 102 of the Law).*

At the same time, the Law slightly amended the procedure for shareholders to exercise the right
to demand the mandatory redemption of their shares by a company. Thus, the start of the countdown for the
company to notify the shareholder of his right to demand and for the shareholder to submit this demand
to the company is the date of publication of the minutes of the general meeting at which there was made
the decision which became the ground for the demand for mandatory share redemption.® The Law of 2008
calculated these terms directly from the moment such a decision was made.®

L 3axon npo axyionepni moeapucmea, 2008 (Brpara unaHOCTI 3 01.01.2023 p.) (Bepxosna Pana Ykpaiuu). Ogiyiiinuii
catim Bepxoenoi Paou Ykpainu <https://zakon.rada.gov.ua/laws/show/514-17?find=1&text=ockapxkenus#wl 2>
(2023, October, 24).

2 3axon npo axyionepni mosapucmea, 2022 (Bepxosna Pana Yxpainu). Oghiyitinuii caiim Bepxoenoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/2465-20#n1181> (2023, October, 24).

3 Ibid.

4 Ibid.

5 Ibid.

8 3axon npo axyionepui mosapucmea, 2008 (BTpara unnzocTi 3 01.01.2023 p.) (Bepxosna Pana Ykpaiuu). Ogiyiiinuil
catim Bepxoenoi Paou Yrpainu <https://zakon.rada.gov.ua/laws/show/514-17?find=1&text=ockapkeHHsHwW]1 2>
(2023, October, 24).
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In addition, the current Law specifies the moment at which the contract of purchase and sale of shares
is considered concluded. Thus, paragraph 3 of part 1 of Art. 103 fixes the provision which stipulates that
the contract between the stock company and the shareholder on the mandatory purchase by the company
of the shares belonging to him is concluded at the moment of receiving of the shareholder’s demand by the
company.* Such a legislative conclusion is absolutely logical, considering the fact that in accordance with
parts 2, 3 of Art. 103 of the current Law, the company sends to the shareholders who have the right
to demand the mandatory redemption of shares a notification about this right which includes all the
essential terms of the relevant contract, and the shareholder who intends to exercise the specified right
submits a "written" demand to the company. According to point 20 of part 1 of Art. 2 of the Law of Ukraine
"On Stock Companies" the company makes all notifications to the shareholders in writing.? In this way,
the contract is considered concluded by exchanging documents, which is allowed by part 1 of Art. 207
of the Civil Code of Ukraine.’

The Law of 2008 provided only for the obligatory written form of such contract without specifying the
moment when it is considered concluded. However, according to the content of its article 69, the procedure
for exchanging a notification and a written demand could also be considered the conclusion of the contract.
This is indicated by the Clarification of the State Commission for Securities and the Stock Market "On the
procedure for applying Chapter XII of the Law of Ukraine "On Stock Companies" regarding mandatory
redemption by a stock company of shares placed by it" dated August 10, 2010 No. 7, which remains valid.
This is indicated in paragraph 8 of point 10 of the Clarification: “...The presence of two documents, namely
the notice of the right to demand the mandatory redemption of shares belonging to the shareholder made in
writing and sealed with the stamp of the stock company and the written demand of the shareholder for the
mandatory redemption of shares executed properly is sufficient to consider that the stock company and the
shareholder concluded a contract on the mandatory purchase by the company of shares belonging to him in
written form. In such case, additional conclusion of a separate agreement on the mandatory redemption by
the company of shares belonging to the shareholder is not obligatory ...”* Based on the above, the norm of
paragraph 3 of part 1 of Article 103 of the current Law "On Stock Companies™” cannot be considered the
novelty. However, its enshrinement strengthens the arguments in favor of the position that the legal regulation
of the protection of shareholders’ rights in case of their violation by the company, including the right to
demand the mandatory redemption of shares, is imperfect.

I11. Problems in current legal regulation of mandatory share redemption by the company.

Paragraph 1 of part 1 of Article 61 of the Law dated 27.07.2022 provides: “In case that the decision
of the general meeting or the procedure for making such decision violates the requirements of this Law, other
legal acts, the statutory document of the stock company or the regulations on general meetings,
the shareholder who believes that his rights and interests protected by law are violated by such decision may
appeal it to court within six months from the date of the decision.” According to the content of this norm,
only the length of the limitation period has changed: from three months to six.®” Part 3 of the same article
establishes a special procedure for protection of the shareholder’s rights in case the decision of the general
meeting was made on issues that give the shareholder the right to demand the mandatory redemption by the
company of common shares belonging to him: “A shareholder may appeal the decision of the general meeting

! 3axon npo axyionepni mosapucmea, 2022 (Bepxosna Pana Vxpaiun). Ogiyitinuii caiim Bepxoenoi Padu Ykpainu
<https://zakon.rada.gov.ua/laws/show/2465-20#n1181> (2023, October, 24).

2 1bid.

8 Hueinvnuii xooexc Yrpainu, 2003 (Bepxosna Pana Yxpaiun). Ogiyitinuii catim Bepxosnoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/435-15#Text> (2023, , October, 24).

4 Po3 ’sacnenns npo nopaook sacmocyeanns po3oiny Xl 3axony Vipainu «Ilpo axyionepni moeapucmeay

w000 30ilicHeHHs1 0008 3K08020 BUKYNY AKYIOHEPHUM Mosapucmeom posmiwernux num axyii, 2010

(dep-xaBHa KOMICIst 3 IIHHUX TanepiB Ta GOHI0BOr0 pUHKY). Ogiyitinuti catim Bepxoenoi Padu Yrpainu
<https://zakon.rada.gov.ua/rada/show/vr007312-10#top> (2023, , October, 24).

5 3axon npo axyionepni mosapucmea, 2022 (Bepxosna Pana Yxpainu). Oghiyitinuii caiim Bepxoenoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/2465-20#n1181> (2023, , October, 24).

8 3axon npo axyionepni moeapucmea, 2008 (Brpara unnnocti 3 01.01.2023 p.) (Bepxorna Pana Vkpaiun). Ogiyitinui
cauim Bepxoenoi Paou Yxpainu <https://zakon.rada.gov.ua/laws/show/514-17?find=1&text=ockapxeHHsH#w]1 2>
(2023, October, 24).

" 3axon npo axyionepni mosapucmea, 2022 (Bepxosna Pana Ykpainm). O¢hiyitinuii catim Bepxoenoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/2465-20#n1181> (2023, October, 24).
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on the issues provided for in the first part of Article 102 of this Law only after receiving a written refusal to
exercise the right to mandatory redemption of the voting shares belonging to him by the company or in case
of not receiving an answer to his request within 30 days from the day of sending it to the address of the
company in the manner prescribed by this Law.”* This norm, in comparison with its version in the Law of
17.09.2008, has not been amended at all?, although it still needs editing. There are several arguments for this.
All of them are due to the fact that in case that the general meeting adopts a decision on the issues provided
for by the first part of Article 102 of the Law "On Stock Companies", at least three situations are possible:
1) when the contract on the redemption of shares is concluded, but the company evades its performance;
2) when the company avoids concluding the relevant contract; 3) when the shareholder does not have the right
to demand the mandatory redemption of shares by the company.

Firstly, according to paragraph 3 of part 1 of the Article 103 of the Law of Ukraine "On Stock
Companies", the contract on the redemption of shares by the company is considered concluded at the moment
the company receives the shareholder’s demand. Therefore, in case that the shareholder receives the refusal
from the company to fulfil the obligation to repurchase the voting shares belonging to him, as well as in case
of failure to receive a response at his request (failure to take action on the payment of shares by the company)
within a 30-day period, such method of protection as appealing the decision of the general meeting seems
inappropriate because there is the violation of an obligation under the contract.® In this case, compulsory
performance by the company of the contractual obligation to pay the value of the shares should be applied.
Such obligation is enshrined in part 4 of Art. 103 of the Law of Ukraine "On Stock Companies”: “Within
30 days after receiving the shareholder’s demand for mandatory share redemption, the company shall pay the
value of the shares at the redemption price specified in the notice on the right to demand mandatory
redemption of shares owned by the shareholder...”*

Secondly, a situation is possible when the company violates not the contract, but the obligation
to conclude such contract. In fact, part 2 of Art. 103 of the Law obliges the company itself to address
the shareholder with an offer: “The stock company, within five working days from the date of publication
of the minutes of the general meeting at which there was made the decision which became the basis for
the requirement of mandatory share redemption, in accordance with the procedure established by the
supervisory board or the board of directors sends to the shareholders who have the right to demand the
mandatory share redemption a notification of this right in which it is specified: 1) share redemption price;
2) the number of shares redemption of which the shareholder has the right to demand; 3) the total value
of shares in case of their redemption by the company; 4) the term of the contract conclusion by the company
and the term of payment of the shares price (in case of receiving a shareholder’s demand for the mandatory
share redemption).”® At the same time, the Law does not prohibit the shareholder from initiating the
conclusion of such contract. Thus, part 3 of Art. 103 of the Law counts the period for him to submit
the relevant request from the date of publication of the minutes of the general meeting at which there was
made the decision which became the basis for the demand for the mandatory redemption of shares, and not
from the date of receiving the notice from the company.® In paragraph 5 of point 9 of the above-mentioned
Clarification of the State Commission for Securities and the Stock Market, the relevant provision of the Law
of 2008 is interpreted as follows: “...the submission of a written request to the company by a shareholder
who has the right to demand the mandatory redemption of shares owned by him does not depend on
the company’s notification of the right to demand the mandatory redemption of shares owned
by the shareholder.”” In such situation, the contract cannot be considered concluded at the moment

Y 3axon npo axyionepni moseapucmea, 2022 (Bepxosna Pama Yxpainn). Ogiyitinuii caiim Bepxoenoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/2465-20#n1181> (2023, October, 24).

2 3axon npo axyionepni mosapucmea, 2008 (srpara unnnOCTI 3 01.01.2023 p.) (Bepxosna Pana Ykpaiuu). Ogiyiiinuii
catim Bepxoenoi Paou Ykpainu <https://zakon.rada.gov.ua/laws/show/514-17?find=1&text=ockapxkenus#twl 2>
(2023, October, 24).

3 3axon npo axyionepni mosapucmea, 2022 (Bepxosna Pana Yxpainu). Oghiyitinuii caiim Bepxoenoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/2465-20#n1181> (2023, October, 24).

4 1bid.

5 Ibid.

8 Ibid.

T Po3 sacnenns npo nopadox sacmocyeanns po3oiny Xl 3axony Yipainu «Ilpo axyionepni moeapucmeay

w000 30ilicHeHHA 0008 13K08020 BUKVNY AKYIOHEPHUM mosapucmeom posmiugenux Hum axyit, 2010

(dep>xaBHa KOMicis 3 IIHAKUX TanepiB Ta GOHIOBOTO PUHKY). Opiyitinuil caiim Bepxosnoi Paou Ykpainu
<https://zakon.rada.gov.ua/rada/show/vr007312-10#top> (2023, October, 24).
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the demand is submitted, since there is no manifestation of the will of the other party — the company, which
can deny the shareholder’s right to demand the redemption of shares for some reasons. According to the
position of the Supreme Court, "the current legislation expressly provides that a shareholder who is denied
the right to demand the mandatory redemption of voting shares belonging to him by the company has the
right to protect his direct legal interests by appealing the decision of the general meeting.”* To our mind,
the norm of part 3 of Art. 61 of the Law of Ukraine "On Stock Companies™ can be applied precisely in such
situation. However, for such claim to be admissible, it is necessary to have violations of the legislation,
the statute, or the regulations on general meetings in the decision itself or in the procedure of its adoption
(paragraph 1 of part 1 of Article 61 of the Law "On Stock Companies™). It seems that, according to the
logic of Ukrainian legislator, the refusal of the company to exercise the right of the shareholder to demand
the mandatory redemption of the voting shares belonging to him or the failure of shareholder to receive a
response to his demand within 30 days from the day of sending it to the company’s address is interpreted
as the violation of the procedure for making the relevant decision provided for by the Law. In this case, the
norm of part 3 of Art. 61 of the Law "On Stock Companies" is aimed specifically at protecting the right to
demand the mandatory redemption of shares, and therefore it should not be applied to all cases of decision-
making on matters provided for in part 1 of Art. 102 of this Law. If other violations were committed during
the adoption of such decisions by the company, then the right to appeal such decision of the general meeting
should not be conditioned by the refusal to exercise the right to demand the mandatory redemption of shares
by the company, because this decision violates corporate rights and legal interests of the shareholder,
in particular the right to participate in company management. These two legal mechanisms have different
legal purposes. The appeal of the decision of the general meeting is aimed at protecting violated corporate
rights and interests (it is important that such decision or the procedure for its adoption violates
the requirements of the Law "On Stock Companies”, other legal acts, the statute of a stock company or
regulations on general meetings). And the demand for mandatory redemption of shares exists for
the protection of the property interests of the shareholder whose corporate rights have not been violated
(such right of demand arises even in the absence of violations on the part of the company). The third
argument partly follows from the above.

Thirdly, as discussed above, part 1 of Art. 102 of the Law "On Stock Companies” provides that each
shareholder — the owner of common shares of the company has the right to demand the mandatory redemption
by the company of common shares belonging to him, if he had registered to participate in the general meeting
and voted against the adoption of a decision by the general meeting on the exhaustive list of issues.? Thus,
a shareholder in some cases does not have the right to demand the mandatory redemption of common shares
belonging to him by the company, including cases when he did not participate in voting on the relevant issues.
At the same time, the Law stipulates in any case that a shareholder can sue to court for protection of his
infringed right only after his application to the company with a demand for the mandatory redemption
of shares and receiving a written refusal from the company to exercise this right or failure to receive an answer
to such demand within 30 days.

This approach can be criticized for the reason that Art. 55 of the Constitution of Ukraine guarantees
everyone judicial protection of rights and freedoms of a person and a citizen®, and part 1 of Art. 16 of the
Civil Code of Ukraine provides every person with the right to apply to court for the protection of his personal
non-property or property right and interest.* Article 8 of the Universal Declaration of Human Rights also
states: “Everyone has the right to an effective remedy by the competent national tribunals for acts violating
the fundamental rights granted him by the constitution or by law.”® The legislation of Ukraine proceeds from

L Ozns0 npasoeux nosuyiii KI'C BC 1000 3acmocy6ans HanejicHux ma eQoekmusHux cnocobie 3axucnmy
xopnopamuenux npas, 2022 (Bepxosuuit Cyn). €ounuii Oepacasnuil peccmp cy0o8ux piuleHn
<https://supreme.court.gov.ua/userfiles/media/new_folder_for_uploads/supreme/ogliady/2022_08_09_KGS.pdf>
(2023, October, 24).

2 3axon npo axyionepni mosapucmea, 2022 (Bepxosna Pana Yxpainu). Oghiyitinuii caiim Bepxoenoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/2465-20#n1181> (2023, October, 24).

3 Konemumyyia Yrpainu, 1996 (Bepxosna Pana Yxpaiun). Ogiyitinuii caiim Bepxoenoi Padu Ykpainu
<https://zakon.rada.gov.ua/laws/show/254x/96-sp#top> (2023, October, 24).

4 Hueinbnuii kooexc Yrpainu, 2003 (Bepxosna Pana Yxpainn). Ogiyitinuii catim Bepxosnoi Padu Yxpainu
<https://zakon.rada.gov.ua/laws/show/435-15#Text> (2023, October, 24).

5 Universal Declaration of Human Rights, 1948 (The United Nations General Assembly). The United Nations
<https://www.un.org/en/about-us/universal-declaration-of-human-rights> (2023, October, 24).
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the rule that the right to judicial protection is unconditional. However, the shareholder who voted against
the relevant decision can exercise his right to defense only in compliance with the procedure currently
provided by the Law, and for the shareholder who did not participate in the vote this opportunity is lost, based
on the literal interpretation of Article 61 of the Law. For example, if he was deprived of the opportunity to
take part in the vote due to violation of the order of convening and notification of holding of the general
meeting, then his corporate right to participate in management was thus infringed. As a rule, he should have
the opportunity to appeal the decisions made by such meetings. However, if the adopted decisions relate to
the issues provided for in the first part of Article 102 of this Law, then the right to appeal to court does not
arise, because the shareholder does not have the right to demand the mandatory redemption of shares. The
only option for such shareholder is to apply to the stock company for the mandatory redemption of his shares,
even though his demand cannot be satisfied. The sole purpose of such appeal is to receive a written refusal
to exercise the right to mandatory redemption of voting shares belonging to him by the company or failure to
receive an answer to the request within 30 days in order to apply to court after following this procedure. Such
complication of the possibility of exercising the right to protection seems to be unreasonable.

“The current legislation expressly provides that a shareholder who is denied the right to mandatory
redemption of voting shares belonging to him by the company has the right to protect his direct legal interests
by appealing the decision of the general meeting. ...The fact that a shareholder has the right to mandatory
redemption of the company’s shares does not in any way prevent the exercise of his right to appeal this
decision”. This legal position is set out in paragraphs 4.12, 4.13 of the decision of the Supreme Court dated
21.08.2019 in case No. 925/1224/18.* However, it seems that lack of the shareholder’s right to mandatory
redemption of company’s shares should not become such an obstacle either.

V. Conclusion

Considering the above, the expediency of the provision enshrined in part 3 of Art. 61 of the Law of
Ukraine "On Stock Companies" is questionable, since the right to appeal a decision of a general meeting that
violates the rights and legally protected interests of a shareholder should be unconditional and not depend on
the issues on which the disputed decision was made. Moreover, this provision is aimed only at protection of
the right to demand the mandatory share redemption. In this regard, it should be included in the article that
directly regulates the procedure for shareholders to exercise the right to demand the mandatory share
redemption and provide for the consequences of the company not following the relevant procedure. At the
same time, there is no reason to extend this procedure of appealing the decision of the general meeting to all
cases when the decision is made on the issues provided for in part 1 of Art. 102 of the Law.

Summarizing the stated positions, it seems appropriate to exclude part 3 from Art. 61 of the Law of
Ukraine "On Stock Companies.”" Instead, we suggest to supplement Article 103 on mandatory share
redemption with part 5 of the following content: “In case the stock company does not comply with the
requirements of part 2 of this Article and gives to the shareholder a written refusal to exercise the right to the
mandatory redemption of the voting shares belonging to him, or in case that the shareholder does not receive
an answer to his demand within 30 days from the day it is sent to the company’s address in accordance
with the procedure provided for by this Law, a shareholder may appeal the decision of the general meeting,
which became the basis for demanding the mandatory redemption by the company of the voting shares
belonging to him.”
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