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Pfistup redakce
Evropsky politicky a pravni diskurz — mezindrodni Casopis vénovany mezinarodnimu pravu, vnitinim pravnim
predpistim evropskych zemi, politologie, mezinarodnim vztahtim. Pro publikaci v casopisu pfijimaji se vysoce kvalitni
clanky, coz predstavuji dulezité inovativni, teoretické, koncepcni, metodické a empirické piispévky v pfislusnych

oborech védy.

V cCasopisu se uplatn uje systém anonymniho recenzovani pro ovéteni kvality védeckych ¢lankt.

Evropsky politicky a pravni diskurz ma velky zajem zejména o interdisciplinarni vyzkumy v oblasti politologie
a pravni védy, jsou to srovnavaci analyzy nebo prozkoumani jednotlivych jevi. Zaroven vitame jakékoliv vyzkumy
tykajici se politickych a pravnich problémi riznych narodnich a mezinarodnich instituci. Evropsky politicky a pravni
diskurz piijima k publikaci jenom pivodni materidly a nebere v tvahu moznost zvetejiovat diive tisténé clanky.
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Technical University of Georgia, Thilisi

REGIONAL ORGANIZATIONS
IN THE ISRAELI-PALESTINIAN CONFLICT

The establishment of the State of Israel in 1948 became the central problem of the Middle East
region and the subject of global politics. Consequently, another conflict has emerged
in the Middle East region, from which no solution is visible, where there is no single protagonist
and both sides have the blame.

The research topic was selected by the author for two reasons. The first is that the researcher
of international relations needs to study this conflict and analyze it from a professional point
of view. The policies of the main players in global politics and possible changes in the trends
of the political climate in the modern world depends on the solution to this problem. Second,
the research topic is especially relevant for the author, as a citizen of Georgia, for whom one
of the painful topics is the issue of the territorial integrity of Georgia.

The Israeli-Palestinian conflict arose as a result of the conflict between different ethnic groups —
Jews and Palestinian Arabs — over the ownership of the same territory (Mandatory Palestine).
We think that the degree of intervention in the conflict needs to be activated by the Palestinian
people and relatively balanced European actors: Belgium, Denmark, Sweden and Ireland.
The purpose of the study is to discuss the interests, declarative diplomacy and approaches
of the regional organizations, the EU and the League of Arab States in the Israeli-Palestinian
peace process. Based on the author’s purposes, widely used and proven methods in political
science are used during the writing of the paper. Namely, comparative analysis, historical
analysis, content analysis, and situational analysis.

As a result of the research, it was established that the independent efforts of regional
organizations in the Israeli-Palestinian peace process did not yield results, and in the peace
process, there is a need for the active involvement of the Palestinian people in the Gaza Strip.
Keywords: Israel; Palestine; international organizations; USA; European Union; United Nations;
Hamas.

In general, in parallel with the current geopolitical situation, and in particular with the ongoing
Russia-Ukraine war, the century-old Israel-Palestine conflict remains an important problem in international
relations, which has an impact on global politics. For decades, the process of settling the central problem
of the region, the Israeli-Palestinian conflict, is characterized by a multitude of actors.

According to the article "Practical Diplomacy" by international law professor Sumaro Suryokusumo,
diplomacy plays an important role in international relations in solving issues such as world peace. Political
scientist Jeff Berridge explains in his book "Diplomacy, Theory and Practice” that international
organizations often address multilateral diplomacy to reach agreements on international issues?.

Israel-Palestine-EU relations have a long history. European states played a major role in the creation
of the state of Israel and the start of the conflict. Historian Walter Zeev Laquier in his book "A History
of Zionism" defines political Zionism as "a product of Europe"®. According to the article "Borders, Power

! Suryokusumo, S. (2004). Praktek Diplomasi. Depok: Iblam, 1.
2 Berridge, G. R., (2002). Diplomacy, Theory and Practice. London: Palgrave, 146.
3 Laqueur, W. (2003). A History of Zionism. New York: Schocken Books, 592.
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and Interdependence: A Borderlands Approach to Israel-Palestine and the European Union" by associate
Professor of Middle Eastern Studies Raffaela A. Del Sarto, the beginning and development of the Israeli-
Palestinian conflict were caused by the ambivalent policies of the Great Britain and France, Nazi Germany
and the Holocaust®.

With the establishment of the European Political Cooperation (EPC) in 1970, the European
Community (EC) became actively involved in the Israeli-Palestinian conflict, which was continued
by the European Union (EU) from 19932 The Israeli-Palestinian conflict has become a personal concern for
the European community due to its economic interests in the region. A large part of Europe’s energy
security depends on the Middle East region, which is also a lucrative market for European consumer goods,
services, products and weapons. Peace and stability are important for economic interests, which are
hindered by the Israeli-Palestinian conflict.

Conflict resolution has a long history, which begins back with the 1947 UN Partition Plan. In the
Israeli-Palestinian conflict, the European Community’s first official document of 1971 called parties for
peace. It did not mention Palestine as a party to the conflict®. After the October war of 1973 and the oil
crisis, the European Commission issued a new document calling for peace in the context of the "legitimate
rights of the Palestinians*. The Brussels Declaration of November 1973, the first official declaration of
conflict within the framework of European political cooperation, demanded that Israel end its occupation of
the Palestinian territories. The London Declaration of 1977 for the first time called for the inclusion of
Palestinian representatives in future negotiations and the creation of a "homeland for the Palestinian
people™. In a 1977 document, the European Commission referred to the Palestinians as a people and noted
that factors such as "homeland" and "national identity" should be taken into account during negotiations®.

The European Union has a position on the key issues of the peace process. The EU believes that the
borders of the future Palestinian state should be based on the pre-1967 territories. It considers the Israeli
settlements in the occupied territories of Palestine as illegal and a violation of the norms of international
law, as well as an obstacle to the creation of two states. Supports the recognition of Jerusalem as the capital
of two states. Provides significant support to Palestinian refugees and considers it necessary to resolve this
issue within the framework of international law. The European Union condemns all acts of violence.
Recognizes Israel’s right to defend its citizens against attack under international law’.

The European Union was the first to start trying to find a peaceful solution to the Israeli-
Palestinian conflict. On June 13, 1980, the nine member states of the European Community adopted the
Venice Declaration, which clearly established the European policy towards the Israeli-Palestinian
conflict, as well as the principles of the Middle East peace process. The document adopted by the
European Community preceded the international principles and consensus on conflict resolution, which
was adopted 13 years later®,

The Declaration of Venice consists of 11 important points. It is based on UN Security Council
Resolutions 242 and 338 and requires that all states in the region have an equal right to exist in security,
including Israel, and the second principle is justice for all peoples, which implies the recognition of the

! Del Sarto, R. A. (2015). Borders, Power and Interdependence: A Borderlands Approach to Israel-Palestine
and the European Union. Palgrave: Macmillan, 11

<https://www.researchgate.net/publication/279953719 Borders_Power_and_Interdependence_A_Borderlands_
Approach_to_Israel-Palestine_and_the European_Union> (2022, June, 20).

2 Peters, J. (2000). Europe and the Arab-Israeli Peace Process: The Declaration of the European Council of berlin
and Beyond” In: Behrendt, S., Hanelt, C.-P. (eds). Bound to Cooperate Europe and the Miidle-East. Bertelsman:
Gutersloh, 154.

3 Secretariat of the Commission (1971). Bulletin of the EC, 6, 31 <http://aei.pitt.edu/58646/1/BUL149.pdf>
(2022, June, 20).

4 Secretariat of the Commission (1973). Bulletin of the EC, 10, 106 <http://aei.pitt.edu/57094/1/BUL106.pdf>
(2022, June, 20).

5 Peters, J. (2010). Europe and the Israeli-Palestinian peace process: the urgency of now. European Security, 19, 512.
6 Secretariat of the Commission (1977). Bulletin of the EC, 6, 62 <http://aei.pitt.edu/57738/1/BUL136.pdf>
(2022, June, 20).

" An official website of the European Union (2021). Middle East Peace Process
<https://www.eeas.europa.eu/eeas/middle-east-peace-process_en> (2022, June, 20).

8 An official website of the European Union (1980). Venice Decleration
<https://eeas.europa.eu/archives/docs/mepp/docs/venice_declaration_1980_en.pdf> (2022, June, 20).
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ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE ® Volume 9 Issue 4 2022

legitimate rights of the Palestinians. According to the declaration, the issue of Palestine should be resolved
through a peace process with the recognition of the Palestinian people’s right to self-determination and the
involvement of the Palestine Liberation Organization®.

According to the 1999 Berlin and 2002 Seville declarations, the European Union considered only
peace negotiations as a way to resolve the conflict. Called on Israel to end illegal settlements, and called on
the participating states to resolve long-standing injustices in the Middle East through international efforts,
taking into account the Palestinian people’s right to self-determination?.

The second Palestinian uprising known as the Al-Agsa Intifada, which began on September 28, 2000,
led to the breakdown of all peace talks in the Israeli-Palestinian conflict®. To establish peace, the "Middle
East Quartet" was created based on the UN Security Council Resolution No. 1397 of March 12, 2002,
which reflected the need for effective mediation. The violence caused by the second intifada could only be
stopped through intensive diplomatic efforts®.

The Quartet included two states — the United States of America and the Russian Federation, one
universal international organization — the United Nations, and one regional organization — the European
Union®. All four mediators had their interests. The Quartet allowed the European Union to adapt its goals
and ideas to American foreign policy®. On June 24, 2002, the 43rd President of the United States of
America, George Walker Bush, adopted the Bush Peace Plan, to establish peace in the Middle East’. This
plan became the basis of the so-called road map of the Quartet’s action principles, which was approved by
the UN Security Council Resolution No. 529 of May 7, 20032,

The road map included three phases, each phase was to be completed within a specified time and
after three years the ultimate goal of establishing a Palestinian state would be reached: the first phase would
include an end to violence, reform of Palestine, including security sector reform, freezing of illegal
settlements, withdrawal of Israeli troops and Palestinian elections; the second phase — to create a Palestinian
state with temporary borders; Third phase — Israeli-Palestinian negotiations®.

In the author’s opinion, the Quartet would play the role of an effective mediator in the acute conflict
in the Middle East if the interests of America were balanced. An example of the Quartet’s ineffectiveness is
the "unilateral disengagement plan” launched by Israel on August 15, 2005, which ended on September 23.
The disengagement plan, within the framework of which 21 Jewish settlements were evacuated from
the Gaza Strip and 4 from Samaria'®. This decision on the part of Israel was an eye-wash for
the international community, a strategic move as if Israel would follow the norms of international law.
However, similar violations of the law continued in the territory of the West Bank. The decision made by
Israel received support from the Bush administration.

Another factor that hindered the fulfilment of the requirements of the roadmap was the victory
of Hamas, which was declared a terrorist organization by the European Union, in the 2006 elections

! patokallio, P. (2004). European Union Policy on the Israeli-Palestinian Conclict: From Payer to Player?
Weatherhead Center of International Affairs at Harvard University, 34-36.

2 European Parliament (1999). Berlin Decleration <https://www.europarl.europa.eu/summits/ber2_en.htm#tableB>
(2022, June, 20).

3 Paljourneys (2021). Over all chronology <https://www.paljourneys.org/en/timeline/overallchronology?sideid=6526>
(2022, June, 20).

4 Whitfield, T. (2007). Friends Indeed? The United Nations, Groups of Friends, and the Resolution of Conflict.
Washington, DC: United States Institute for Peace Pressp, 238.

5 United Nations (2002). Security Council demands immediate cessation of all violence in middle east; affirms vision
of two states, Israel and Palestine <https://www.un.org/press/en/2002/sc7326.doc.htm> (2022, June, 20).

6 Mockli, D. (2010). The Middle East Conflict, Transatlantic Ties and the Quartet. In Bulut, E. (ed.) European
Involvement in the Arab-Israeli Conflict. Condesur-Noireau: EU Institute for Security Studies, 67
<https:/Avww.iss.europa.eu/sites/default/files/EUISSFiles/cp124-European_Involvement_in_the Arab-Israeli_Conflict_1.pdf>
(2022, June, 20).

" Bush, G.W. (2002). "George W. Bush Administration: Speech Outlining the 'Bush Peace Plan™. Jewish Virtual
Library <http://www.jewishvirtuallibrary.org/jsource/Peace/bushplan.html#text> (2022, June, 20).

8 UN Documents (2003). S/2003/529. Overview of Security Council Letters
<https://www.securitycouncilreport.org/un-documents/document/ip-s-2003-529.php> (2022, June, 20).
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in the Gaza Strip* 2. Due to the political circumstances in Israel and the Palestinian territories, the demands
of the road map were never fully implemented by both sides, and its ultimate goal remained unattainable.

Studying the Middle East Quartet’s annual 2002-2021 reports reveals its committed, unwavering and
direct support for the Israeli-Palestinian peace process. The final status can be decided only as a result of
bilateral negotiations. According to the representatives of the Quartet, trust between the parties and the
support of the international community is necessary for successful negotiations. The Quartet affirms its full
support for the Palestinian state-building process®.

An important fact is the meeting of representatives of the Quartet, Egypt and the League of Arab
States in Cairo on July 1, 2015, where the Quartet recognized the importance of the Arab peace initiative in
the process of a comprehensive solution to the Israeli-Palestinian conflict®.

Borders and territory are crucial issues in the Israeli-Palestinian peace process. Since the 1967 Six-
Day War, Israel has forcibly established borders with Palestine and occupied parts of its territory, which the
European Union considers the "biggest obstacle to reform" that limits the progressive development of
Palestine. The division of the West Bank reinforced the reality of Palestinian statelessness. International
efforts have become necessary to reform the security sector, a major challenge in the Palestinian
territories®.

The European Union has been actively involved in the security sector reform process in the
Palestinian territory with its two missions. The European Union, one of the members of the Quartet,
adopted a resolution on November 14, 2005, and on January 1, 2006, established a police mission in the
Palestinian territories (later the EU Coordination Office for Palestinian Police Support) to maintain order in
the Middle East region and settle the borders of the protracted and unresolved issue of the conflict.

The goal of the mission is to establish a sustainable and effective police system following
international standards in the territories owned by Palestine. At the time of the establishment of the mission,
the Palestinian police were far from the national police of an independent state®. Under the decision of the
Political and Security Committee of June 28, 2022, the period from July 1, 2022, to June 30, 2023, was
defined as the term of the mission’.

In September 2005, Israel signed a movement and access agreement with the Palestinian Authority
following a unilateral disengagement plan®. Israel was relinquishing control of the Gaza Strip, and the
Rafah border crossing was within the Palestinian Authority under third-party monitoring. It should be noted
that Rafah is the only area from which it is possible to enter the Gaza Strip. The European Union made a
politically relevant decision and took observer status to gain Israel’s trust®. On November 30, 2005, the EU
Border Assistance Mission in Rafah became operational. The mission initially had a twelve-month
mandate’®. The mission, which was temporarily suspended in 2007 after the capture of the Gaza Strip by
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Hamas, was renewed in 2011 and its validity period was set to June 30, 2022

The Middle East is vital for Europe. Both its political initiatives and its economic cooperation with
Israel and Palestine indicate the active participation of the European Union in the Israeli-Palestinian peace
process. Cooperation with Israel and Arab countries, as close neighbours of Europe, has been developing
for decades. More recent initiatives include the Mediterranean-Euro-Mediterranean Partnership (EMP)
adopted at the Barcelona Conference in 1995. It is an economic union of the European Union and
16 countries on the southern coast of the Mediterranean Sea (including Israel and Palestine), which aims to
protect the peace, stability, economic prosperity and democratic values®. The developments in the Middle
East region led to the destabilization of the region and the reformation of the Mediterranean-Euro-
Mediterranean partnership®.

In 2003, the European Neighborhood Policy (ENP) was launched and developed during 2004.
It aimed to avoid dividing lines between the enlarged EU and its neighbours (including non-member Israel
and Palestine) and instead promote prosperity, stability and security for all*. This is based on democracy,
rule of law and respect for human rights. European neighbourhood policy has replaced regionalism with
bilateral relations®.

For the European Union, a two-state solution seems possible under the conditions of the creation of a
strong Palestinian state. That is why the goal of the European neighbourhood policy is the institutional
building of Palestine, democratic elections and its economic sustainability. The internal political situation in
Palestine, the separation of the West Bank and the Gaza Strip, as well as the clashes between Hamas and
Israel, have influenced the construction of the Palestinian state. However, the European Union actively
supports the two-state solution, and to achieve this goal it actively cooperates with Palestine and is its
largest donor.

An important document is the European Neighborhood Policy Instrument report for 2014-2020,
according to which in 2016 the EU invested 218.5 million euros in support of democracy, human rights and
values, the rule of law and an independent judiciary in Palestine. The EU has three areas of focus: support
for local self-government, support for the private sector and economic development, and water and land use
development. In 2016, the European Union allocated 10 million euros for each of them. The European
Union is also the largest contributor to the UNRWA agency, contributing €82 million in 2016 to aid
Palestinian refugees®.

The European Neighborhood Policy Supervisory Body is a monitoring group that evaluates and
makes recommendations on each partner. An important document for analyzing economic policy is the
2020 report of the monitoring group within the results-oriented framework, which covers the period from
2017 to 2021. According to this document, the main challenges of 2020/2021 in Palestine remain effective,
transparent and accountable public administration, democratic government, private sector, and
the relationship between the state and the citizen’.

On March 22, 1945, the Arab League Charter was signed and the League of Arab States was formed,
which supported the de-occupation of the Palestinian territories and participated in the 1967 and 1973 wars
against Israel. At the beginning of the 21st century, the political agenda of the Arab countries changed and
they began to actively participate in the Israeli-Palestinian peace process. | think this was caused by their
realization of the main problem, namely, the presence of a theocratic, future nuclear-armed Iran.

The Arab League Summit on March 27-28, 2002 in Beirut adopted the political document —
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Arab Peace Initiative’. According to the document, the two-state solution had to be carried out within
the pre-1967 borders, and East Jerusalem would be the capital of the Palestinian state. As for the Palestinian
refugees, their issue would be resolved based on UN Resolution 194. If the mentioned conditions were met,
the Arab countries would establish diplomatic relations with Israel.

The peace initiative gained international support. The UN Security Council Resolution No. 1435
of 2002 called on Israel, Palestine and all the countries of the region to recognize the initiative of the Arab
countries?. The convincing victory of Hamas, recognized as a terrorist organization, in the 2006 Palestinian
Legislative Council elections led to a political conflict between the ruling Palestinian party Fatah and
Hamas in the Gaza Strip and brought all peace talks to a deadlock®.

The League of Arab States played an important role in renewing the peace process. With the
initiative of Saudi Arabia, on February 8, 2007, the Mecca Agreement was signed between Hamas and
Fatah, based on which a unified Palestinian government was to be created*. The Makkah Agreement, like
other agreements in the peace process, proved ineffective due to non-compliance with the principles of the
Quartet from the Hamas side. The West boycotted the Palestinian Authority, stopped banking operations in
Palestine and suspended peace talks®. On March 29, 2007, the Arab Quartet organized the Riyadh summit,
the aim of which was to resolve the Israeli-Palestinian conflict peacefully, taking into account the "Land for
Peace" formula and through negotiations between the parties®.

In June 2007, due to another confrontation between Hamas and Fatah and the establishment of full
control of the Gaza Strip by Hamas, the peace process reached a deadlock again. Independent efforts of
regional organizations in the Israeli-Palestinian peace process did not yield results. With the efforts of the
United States of America, on November 26-27, 2007, an international conference on the Middle East was
held in Annapolis, which had full international support. After studying the Annapolis conference, it can be
said that only international support is not enough in the peace process and cooperation between the parties
is necessary as well. The conference failed due to Israel’s operation against Hamas in late December 2008
and the start of new illegal constructions in East Jerusalem.

The Hamas factor had a great impact on the peace process. It can be said that the peace process
initiated by the League of Arab States did not yield results. The Arab peace initiative meant the destruction
of the state of Israel. As for the Mecca agreement and the Riyadh summit based on it, Israel would never
allow negotiations with the internationally recognized terrorist organization Hamas.

In 2020, to prevent the construction of additional illegal settlements on the West Bank by Israel,
a peace agreement was signed between four Arab countries and Israel, which is an important step towards
the normalization of relations. Despite the Arab peace initiative of 2002, which excluded any kind of
recognition of Israel by the Arab countries until its withdrawal from the pre-1967 territories. | could not
evaluate the 2020 peace agreement as a rejection of the Arab peace initiative. Because this was one of the
ways out of the crisis. The normalization of Israel’s relations with the Arab world is a precursor to the
Israeli-Palestinian peace process.

The ongoing conflict between Israel and Palestine continues to be an acute issue of international
relations, to which the efforts of international and regional organizations are directed. Due to a century of
conflict, peace and stability in the Middle East region are always in question. Europe is an active supporter
of the creation of a Palestinian state. Its position depends on the observance of the principles of
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international law and human rights, the occupation of Israel, annexed East Jerusalem and the Golan Heights
is contrary to these principles.

As a result of studying the declarations of the European Commission and the European Union, it can
be said that the main interest of Europe and the main reason for its involvement in the settlement of the
Israel-Palestine conflict is its economic interest in the region. The desire and effort of the European Union
are to actively participate in the creation of the Palestinian state through declarative diplomacy and
economic policy. The participation of two missions in the process of reforming the security sector is the
basis for building an independent Palestinian state. It is the solution of two states that will end the conflict
and establish peace in the region. However, the main challenge is peace and security in the region. Also, the
lack of consensus among EU members hinders its foreign policy. Each country will always have its
priorities and challenges.

The goal of the League of Arab States, like the European Union, is to create an independent state of
Palestine. The implementation of the agreements reached by the League of Arab States in the peace process
was hindered by the internal political situation in Palestine and Hamas, recognized as a terrorist
organization. In 2020, the Arab states replaced the ineffective declarative diplomacy that has been going on
for years by establishing direct diplomatic relations with Israel. | believe that the mentioned diplomatic
connection is not a disregard for the principles of the Arab peace initiative, but solid bilateral cooperation to
start a new round of negotiations and finally reach a consensus on the main issues of the conflict.

Finally, it must be said that the formats of involvement of the European Union and the League
of Arab States in the settlement of the Israeli-Palestinian conflict will not be sufficient for the peace
process. Instead of a trilateral format, it is necessary to work together with regional organizations and
parties to the conflict, the desire of the Palestinian people, the struggle for the liberation of the Gaza Strip
from Hamas, and the full support of Israel for the creation of a Palestinian state, which will become
a guarantee of its security.
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COMMERCIAL ARBITRATION

The article is dedicated to the study of legal and soft law approaches, and case law on the issue
of what and by which means constitutes proper notice of a party via electronic communications,
i.e. receipt of such, in the practice of international commercial arbitration. The relevance of the
chosen issue directly stems from the widespread use of electronic means of communication and
information exchange in the arbitration dispute resolution system, and the importance of proper
notification of the parties about the fact and progress of the arbitration process as a key
procedural requirement for the recognition and enforcement of arbitral awards. The stated
goals were achieved by the author through the use of methods of analysis and synthesis, formal
logic methodology, methods of legal hermeneutics and comparative law. The author
substantiates that, although 1985 UNCITRAL Model Law on International Commercial Arbitration
and other international legal sources are more concerned with broadening the interpretation of
the “written” form of the arbitration agreement by including to its scope numerous electronic
means, the same approach can and should be applied to any “written communication” between
the parties and arbitral tribunal. Thus, the main requirements here are such characteristics of an
information (data) transmission via electronic communication for the purposes of arbitration
proceedings as the possibility of repeated reading, identification and authentication of the
sender/receiver and the fact of delivery or attempt of it. These requirements through the facts
of their compliance or breach directly influence the outcome of the issue of proper notice and
receipt of electronic communication by the parties. It is also formulated that the official
character of an e-mail address of the party is determined: 1) directly by the party in the contract,
request for arbitration, statement of claim, registration documents, etc.; 2) indirectly by the
party by designating an e-mail address in its official documents or website as a mean of
communication “which the addressee holds out to the world”; 3) by the arbitral tribunal or
administrative body of an arbitration institution if there is a sufficient legal connection between
such e-mail address and the party, e.g., it was used by the latter in previous communications
concerning the contract and/or arbitration proceedings.

Keywords: electronic communications, arbitral tribunal, e-document, international commercial
arbitration, e-mail.

Introduction. Substantially affected by the COVID-19 pandemic, international commercial
arbitration as a whole and its separate means and mechanisms now comprise a somewhat new method of
dispute resolution. This shows not only in technical terms, requiring electronic data exchange on practically
all stages of arbitration proceedings from signing of an electronic arbitration agreement® to enforcing an
electronic arbitration award?, but also in essence, changing our approaches to document production and
disclosure, authentication of a party or its representative(s), conduct of virtual hearings etc. Altogether it
raises new issues regarding the role of international commercial arbitration in a globalized international
commerce and trade, including their electronic manifestations.

! Piers, M., Aschauer, C. (2018). Arbitration in the Digital Age. The Brave New World of Arbitration. Cambridge
University Press, 151-181.

2 Amro, 1. (2019). Online Arbitration in Theory and in Practice: A Comparative Study of Cross-Border Commercial
Transactions in Common Law and Civil Law Countries. Cambridge Scholars Publishing, 113-117.
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While there is a visible trend of adjustment to the modern realities of electronic exchange
of arbitration practice as a whole and gradual adaptation of arbitration rules of leading institutions
in particular, some problems remain unsolved and require a rigid scientific analysis. One of the latter are
the peculiarities of e-document and any electronic communications transmission in international
commercial arbitration, namely specifics of delivery of electronic documents from the arbitral tribunal
to the parties.

Urgency of this topic can be additionally illustrated by referring to the recent 2022 ICC Arbitration
and ADR Commission Report on Leveraging Technology for Fair, Effective and Efficient International
Arbitration Proceedings, which establishes, that “documents that may be exchanged electronically include:
(a) correspondence (between counsel, among the tribunal and the counsel or the parties, among tribunal
members, and with the arbitral institution); (b) pleadings; (c) exhibits and other documents disclosed;
(d) hearing briefs, witness statements, and other written submissions; and (e) orders, awards, and other
decisions™ — basically all and every type of information shared during arbitration proceedings.

Although the key principles and rules regarding delivery of traditional paper documents in arbitration
proceedings also generally apply to electronic ones, some specifics do exist, affecting communication
between the arbitrator and the parties. Considering the significance of the proper notice of a party
of the arbitration proceedings under the Article V(1)(b) of the 1958 United Nations Convention
on the Recognition and Enforcement of Foreign Arbitral Awards (further on — New York Convention)?,
the fact of the absence of which is the ground for the refusal of recognition and enforcement of the arbitral
award, the raised problem is of great importance.

Thus, the purpose of the article is to study legal and soft law approaches, as well as case law
on the issue of what and by which means constitutes a proper notice of a party via the electronic
communications in practice of international commercial arbitration.

Methods. In the process of working on the article, were primarily used the methods of analysis
and synthesis in combination with the formal logic methodology. Methods of legal hermeneutics and
comparative law were also utilized.

Results and discussion. Dr. lhab Amro in his book on online arbitration through the lens
of a comparative study of cross-border commercial transactions in common law and civil law countries
rightfully states that “how informational practices that were initially developed in a physical environment
can be translated into a digital environment is both challenging and important.”® This notion corresponds
to the fact that almost all foundational conventional and model law on international commercial arbitration
was prepared with little to no mentions of alternative to paper forms of communications, demanding further
filling of the gaps with the help of amendments, adoption of advisory and additional acts, as well as through
judicial and arbitration case law.

For example, New York Convention in Article II(2) just mentions that the term ‘“agreement
in writing” (relating to the arbitration agreement) shall include an arbitral clause in a contract or an
arbitration agreement, signed by the parties or contained in an exchange of letters or telegrams®.
Somewhat similar, although expanded, approach is enshrined in Article 1(2)(a) of the 1961 European
Convention on International Commercial Arbitration (further on — European Convention), where it is
stated, that “the term “arbitration agreement” shall mean either an arbitral clause in a contract or
an arbitration agreement being signed by the parties, or contained in an exchange of letters, telegrams,
or in a communication by teleprinter and, in relations between States whose laws do not require that

11CC Commission on Arbitration and ADR (2022). ICC Arbitration and ADR Commission Report on Leveraging
Technology for Fair, Effective and Efficient International Arbitration Proceedings 2022.
<https://iccwbo.org/content/uploads/sites/3/2022/02/icc-arbitration-and-adr-commission-report-on-leveraging-
technology-for-fair-effective-and-efficient-international-arbitration-proceedings.pdf> (2022, July, 12).

2 United Nations Conference on International Commercial Arbitration (1958).

Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 art. V.
<https://www.newyorkconvention.org/11165/web/files/original/1/5/15432.pdf> (2022, July, 12).

3 Amro, 1. (2019). Online Arbitration in Theory and in Practice: A Comparative Study of Cross-Border Commercial
Transactions in Common Law and Civil Law Countries. Cambridge Scholars Publishing, XIII.

4 United Nations Conference on International Commercial Arbitration (1958).

Convention on the Recognition and Enforcement of Foreign Arbitral Awards, art. V.
<https://www.newyorkconvention.org/11165/web/files/original/1/5/15432.pdf> (2022, July, 12).
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an arbitration agreement be made in writing, any arbitration agreement concluded in the form authorized
by these laws”* (emphasis added).

The 1985 UNCITRAL Model Law on International Commercial Arbitration (with amendments
as adopted in 2006) (further on — UNCITRAL Model Law)? now goes significantly further in its treatment
of electronic communications. Although the UNCITRAL Model Law does not specify what constitutes
the “written communications”, stating only that “any written communication is deemed to have been
received if it is delivered to the addressee personally or if it is delivered at his place of business, habitual
residence or mailing address; if none of these can be found after making a reasonable inquiry, a written
communication is deemed to have been received if it is sent to the addressee’s last-known place of business,
habitual residence or mailing address by registered letter or any other means which provides a record
of the attempt to deliver it” (emphasis added) in Article 3(1)(a), adding that “the communication is deemed
to have been received on the day it is so delivered” in Article 3(1)(b). Wording used in the selected
fragment implies expansive interpretation of a mean of communication, noting that the only requirement
for it is providing a record of the delivery attempt.

Moreover, subsequent provisions of the UNCITRAL Model Law and the Explanatory Note to it
contains positions that allow to clarify the understanding of the used term of “written communications”,
though not directly. Article 7(4) of the first provides several important definitions in this aspect:
“the requirement that an arbitration agreement be in writing is met by an electronic communication if the
information contained therein is accessible so as to be useable for subsequent reference; “electronic
communication” means any communication that the parties make by means of data messages; “data
message” means information generated, sent, received or stored by electronic, magnetic, optical or similar
means, including, but not limited to, electronic data interchange (EDI), electronic mail, telegram, telex
or telecopy” (emphasis added)?.

The Explanatory Note by the UNCITRAL secretariat on the UNCITRAL Model Law* clarifies
the need of improvement of Article 7 and overall understanding of the form of arbitration agreement
by referring to the adoption of the wording inspired from the 1996 UNCITRAL Model Law on Electronic
Commerce® and the 2005 United Nations Convention on the Use of Electronic Communications
in International Contracts (further on — the Electronic Communications Convention)®. It is worth pointing
out that the Article 20(1) of the latter Convention specifically designates its application to the New York
Convention, while stating that the provisions of the Electronic Communications Convention “apply
to the use of electronic communications in connection with the formation or performance of a contract
to which any of the following international conventions, to which a Contracting State to this Convention is
or may become a Contracting State”. In this regard, Article 10(2) of the Electronic Communications
Convention (or, as it is often referred to “e-CC”) states, that “the time of receipt of an electronic
communication is the time when it becomes capable of being retrieved by the addressee at an electronic
address designated by the addressee. The time of receipt of an electronic communication at another
electronic address of the addressee is the time when it becomes capable of being retrieved by the addressee
at that address and the addressee becomes aware that the electronic communication has been sent to that
address. An electronic communication is presumed to be capable of being retrieved by the addressee when
it reaches the addressee’s electronic address.” (emphasis added)’. This provision confidently establishes

! United Nations Organization (1961). European Convention on International Commercial Arbitration 1961 art. I.
<https://treaties.un.org/doc/Treaties/1964/01/19640107%2002-01%20AM/Ch_XXI1_02p.pdf> (2022, July, 12).

2 United Nations Commission on International Trade Law (2006). UNCITRAL Model Law on International Commercial
Arbitration 1985 (with amendments). <https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf>
(2022, July, 12).

% 1bid.

4 United Nations Commission on International Trade Law (2007). Explanatory note by the UNCITRAL secretariat

on the United Nations Convention on the Use of Electronic Communications in International Contracts
<https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/06-57452_ebook.pdf> (2022, July, 12).
5 United Nations Commission on International Trade Law (1998). UNCITRAL Model Law on Electronic Commerce 1996
(with additional article 5 bis). <https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-04970_ebook.pdf>
(2022, July, 12).

6 United Nations Commission on International Trade Law (2005). United Nations Convention on the Use of Electronic
Communications in International Contracts <https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/
uncitral/en/06-57452_ebook.pdf> (2022, July, 12).

7 1hid.
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the principle of interconnection between the time, when an e-mail is capable of being retrieved
by the addressee and the time when it reaches its electronic address, relieving the parties of the trouble
of determining the time of receipt.

Additionally Article 10(3) of the Electronic Communications Convention establishes, that
“an electronic communication is deemed to be dispatched at the place where the originator has its place
of business and is deemed to be received at the place where the addressee has its place of business,
as determined in accordance with article 6” and an Article 10(4) of this Conventions regards that
“paragraph 2 of this article applies notwithstanding that the place where the information system supporting
an electronic address is located may be different from the place where the electronic communication is
deemed to be received under paragraph 3 of this article™?.

Based on these provisions and the e-commerce practice, Bantekas I. rightfully supposes, that in the
context of electronic notices, there are not always available mechanisms by which to show receipt, unless
the addressee expressly declares as such, but “practice, therefore, suggests that electronic service is deemed
effected upon successful delivery, without any subsequent proof of receipt by the intended addressee. This
is based on the rationale that modern technology is able to provide confirmation of delivery” (emphasis
added). Therefore, the author states, that it is assumed, in those cases where the parties have agreed to
electronic forms of written communication, that upon successful delivery the responsibility of the sender
has been discharged and that the recipient is able to access the notice™.

Para. 57 of the Explanatory Note by the UNCITRAL secretariat on the Electronic Communications
Convention cements this proposition by declaring, that “in the context of the Convention, the word
“contract” should be understood broadly so as to cover any form of legally binding agreement between two
parties that is not explicitly or implicitly excluded from the Convention, whether or not the word “contract”
is used by the law or the parties to refer to the agreement in question. Thus, the Convention applies to
arbitration agreements in electronic form, even though the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (New York, 1958) and most domestic laws do not use the word “contract” to
refer to them™. This clearly indicates the formation of a systematic interpretation and application of the
provisions of the New York Convention regarding the form of the arbitration agreement, allowing and even
encouraging the possibility of concluding it in the latest electronic formats.

Furthermore, the Explanatory Note by the UNCITRAL secretariat on the UNCITRAL Model Law
mentions the 2006 UNCITRAL Recommendation regarding the interpretation of Article 11, paragraph 2,
and Article VII, paragraph 1, of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, done in New York, 10 June 1958° which “was drafted in recognition of the widening use of
electronic commerce and enactments of domestic legislation as well as case law, which are more favourable
than the New York Convention in respect of the form requirement governing arbitration agreements,
arbitration proceedings, and the enforcement of arbitral awards”, encouraging States both to apply
Article II(2) of the New York Convention “recognizing that the circumstances described therein are not
exhaustive” and to adopt the revised Article 7 of the UNCITRAL Model Law®, meaning the enhanced
understanding of the form requirements to the arbitration agreement.

1 Proki¢, D. (2016). The Adoption of the United Nations Convention on the Use of Electronic Communications

in International Contracts in Serbia — A Way to Facilitate Cross-Border Trade. Annals FLB — Belgrade Law Review, 3, 278.
2 United Nations Commission on International Trade Law (2005).United Nations Convention on the Use of Electronic
Communications in International Contracts <https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/
uncitral/en/06-57452_ebook.pdf> (2022, July, 12).

3 Bantekas, I; Ortolani, P.; Ali, S.; Gomez, A. M.; Polkinghorne, M. (2020). UNCITRAL Model Law on International
Commercial Arbitration. A Commentary. Cambridge University Press, 68-69.

4 United Nations Commission on International Trade Law (2007). Explanatory note by the UNCITRAL secretariat

on the United Nations Convention on the Use of Electronic Communications in International Contracts
<https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/06-57452_ebook.pdf> (2022, July, 12).
5 United Nations Commission on International Trade Law (2006). Recommendation regarding the interpretation

of article I, paragraph 2, and article VII, paragraph 1, of the Convention on the Recognition and Enforcement

of Foreign Arbitral Awards, done in New York, 10 June 1958 <https://uncitral.un.org/sites/uncitral.un.org/files/
media-documents/uncitral/en/a2e.pdf> (2022, July, 12).

& United Nations Commission on International Trade Law (2006). Explanatory Note by the UNCITRAL secretariat

on the 1985 Model Law on International Commercial Arbitration as amended in 2006.
<https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf> (2022, July, 12).
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Such understanding of the New York Convention requirements on “written” form of arbitration
agreement, with additional references to said UNCITRAL Recommendation is evident in case law as well:
High Court of Justice of Catalonia (Civil and Criminal Chamber, 1st Section) in its decision on 15 March
2012 reviewed the issue for the opposition to enforcement which was the alleged absence of a written
agreement to submit to arbitration. On this point, the Court held that the allegation was inconsistent with the e-
mails exchanged by the parties and recalled the settled case law of Spain in accordance with which it favoured
a non-formalist approach, that is to say, it was understood that the requirement for a written document in the
1958 New York Convention was merely for the purpose of there being a record of the existence of
an agreement. The Court also referred to the e-mail correspondence between the parties, and in particular
to those e-mails in which the parties referred to already agreed conditions in previous commercial relations,
modifying, adding or removing some of them, but not clause 61, which contained the arbitration agreement
to submit to arbitration in London (London Maritime Arbitrators Association) and English law".

Thus, it is obvious that UNCITRAL Model Law is far more spacious on the issue of interpretation
of “written” form of arbitration agreement, than defining what constitutes a “written communication”
between the parties and arbitral tribunal. Nevertheless, following the letter and spirit of the specified
provisions of not only UNCITRAL Model Law, but mentioned Electronic Communications Convention
etc., in relationship with the theses and goals formulated in the Explanatory Note to the UNCITRAL Model
Law, it could be confidently argued, that “any other means which provides a record of the attempt to deliver
it” encompasses electronic communication “if the information contained therein is accessible so as to be
useable for subsequent reference”. In other words, we believe that the same broad understanding of the
modern form of arbitration agreement can and should be expanded on any electronic communication
therefore in arbitration proceedings.

These requirements are interconnected and can be distilled into such characteristics of an information
(data) transmission via the electronic communication for the purposes of arbitration proceedings
as possibility of repeated reading, identification and authentication of the sender/receiver and the fact
of delivery or attempt of it. Also, introducing general concept of “data message” UNCITRAL Model Law
expands the list of “traditional” (i.e. referred in the New York Convention and European Convention)
methods of communication between the parties and the arbitral tribunal from telegram, telex and telecopy
to any information, generated, sent, received or stored by electronic, magnetic, optical or similar means,
listing, alongside with mentioned above, electronic data interchange (EDI) and electronic mail, which are
widespread and even predominant nowadays.

The defined requirements are fundamental for the outcome of the issue of proper notice and receipt
of electronic communication by the parties, because they represent what a “proper notice” is itself as a
concept with direct practical implications. Their compliance meets the New York Convention and other
legal acts principles of due process, and their breach is a ground for refusal of recognition and enforcement
of arbitral award.

Naturally that the “first place” for one to be looking for the implementation of said principles are
UNCITRAL Arbitration Rules (now in the version adopted in 2021)%. Avrticle 2(1) of the latter states that
“anotice, including a notification, communication or proposal, may be transmitted by any means
of communication that provides or allows for a record of its transmission”, while Article 2(2) clarifies, that
“if an address has been designated by a party specifically for this purpose or authorized by the arbitral
tribunal, any notice shall be delivered to that party at that address, and if so delivered shall be deemed to
have been received. Delivery by electronic means such as facsimile or e-mail may only be made to
an address so designated or authorized.” (emphasis added).

Article 2(3) of the UNCITRAL Arbitration Rules formulates basic principles, according to which
in the absence of such designation or authorization, a notice is: (a) received if it is physically delivered to
the addressee; or (b) deemed to have been received if it is delivered at the place of business, habitual
residence or mailing address of the addressee. Furthermore, “a notice shall be deemed to have been

L High Court of Justice of Catalonia (2012). Decision in case 1418 <https://documents-dds-ny.un.org/doc/UNDOC/
GEN/V14/069/84/PDF/\V1406984.pdf?OpenElement> (2022, July, 12).

2 United Nations Commission on International Trade Law (2021). UNCITRAL Arbitration Rules 1976

(with article 1, paragraph 4, as adopted in 2013 and article 1, paragraph 5, as adopted in 2021).
<https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/21-07996_expedited-arbitration-e-ebook.pdf>
(2022, July, 12).
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received on the day it is delivered in accordance with paragraphs 2, 3 or 4, or attempted to be delivered
in accordance with paragraph 4. A notice transmitted by electronic means is deemed to have been received
on the day it is sent, except that a notice of arbitration so transmitted is only deemed to have been received
on the day when it reaches the addressee’s electronic address” (emphasis added) (Article 2(5)
of the UNCITRAL Arbitration Rules.

Thus, above formulated requirements appear to be effectively stipulated in UNCITRAL Arbitration
Rules: possibility of repeated reading (a notice may be transmitted by any means of communication that
provides or allows for a record of its transmission), identification and authentication of the sender/receiver
(delivery by electronic means such as facsimile or e-mail may only be made to an address so designated or
authorized) and the fact of delivery or attempt of it (aforementioned record of the transmission plus the fact
of reaching the addressee’s electronic address in case of notice of arbitration).

Discussed changes to the UNCITRAL Model Law, the fact that this institution takes into account
relatively recent international regulatory developments (namely, 1996 UNCITRAL Model Law on
Electronic Commerce and the Electronic Communications Convention) and offers a new, expanding
interpretation of established prescriptions of international arbitration conventions, indicates the
development and implementation of a new approach to understanding the essence and significance of
electronic communications in international commercial arbitration. One of the prime examples is the latest
version of UNCITRAL Arbitration Rules, as illustrated above.

However, the key to a complete understanding of law enforcement approaches in the analysed area
and the current role of the mechanisms of electronic communications in the arbitration process, lies at the
level of regulations and reports of arbitration institutions and decisions of arbitral tribunals, relevant case
law. It is their study that will allow us to closely investigate the problematic of receipt of electronic
communications and to monitor the practical implementation of the specified requirements to electronic
data transmissions in arbitration. Equally important on practice are the “smaller” questions on what
constitutes an “official” e-mail address of the party, how the receipt of an e-mail by the latter can be proven,
which indicators show that the party can be viewed as the one, properly noticed etc. It will be further shown
that there are no universal approaches, but quite a few guidelines of different of varying degrees of legal
power, which can and should be addressed.

First, it should be noted, that different arbitration rules treat issues of receipt of written, including
electronic, communications with different levels of details. For instance, Article 3(2) of the 2021 ICC
Arbitration Rules® states that “all notifications or communications from the Secretariat and the arbitral
tribunal shall be made to the last address of the party or its representative for whom the same are intended,
as notified either by the party in question or by any other party. Such notification or communication may be
made by delivery against receipt, registered post, courier, email, or any other means of telecommunication
that provides a record of the sending thereof” (emphasis added). In addition, Article 23(1)(b) of ICC
Arbitration Rules adds, that arbitral tribunal shall draw up, on the basis of documents or in the presence of
the parties and in the light of their most recent submissions, a document defining its Terms of Reference,
which shall include, inter alia, the addresses to which notifications and communications arising in the
course of the arbitration may be made (e-mails, obviously, included in its scope).

Thus, in ICC Arbitration Rules are presented all three requirements, although in “compressed” form.
We can also reasonably conclude, that the “official” e-mail addresses of the parties, receival of all
communications on which will be deemed sufficient in the light of New York Convention, are those
designated by the arbitral tribunal in the Terms of Reference, and based on parties’ submissions.

2017 Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce (SCC)
are sparser on the issue of receipt confirmation of electronic notifications and communications. Article 5(2-
3) contains simple general provisions on a matter of notices: “any notice or other communication shall be
delivered by courier or registered mail, e-mail or any other means that records the sending of the
communication; “a notice or communication sent in accordance with paragraph (2) shall be deemed to have
been received by the addressee on the date it would normally have been received given the means of
communication used”?. This certainly does not contain answers to our questions.

Y International Chamber of Commerce (2021). ICC Arbitration Rules 2021
<https://iccwbo.org/dispute-resolution-services/arbitration/rules-of-arbitration/> (2022, July, 12).
2 Stockholm Chamber of Commerce (2017). SCC Arbitration Rules.
<https://sccinstitute.com/media/1407444/arbitrationrules_eng_2020.pdf> (2022, July, 12).
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On the other hand, 2020 London Court of International Arbitration (LCIA) Arbitration Rules are far
more elaborate and specific on that matter. Besides the statement of a requirement that “any written
communication in relation to the arbitration shall be delivered by email or any other electronic means of
communication that provides a record of its transmission” (emphasis added) in Article 4.2, Article 4.3 of
this Rules stipulates, that “delivery by email or other electronic means of communication shall be as agreed
or designated by a party® for the purpose of receiving any communication in regard to the Arbitration
Agreement. Any written communication (including the Request and Response) delivered to such party by
that electronic means shall be treated as having been received by such party. In the absence of such
agreement or designation or order by the Arbitral Tribunal, if delivery by electronic means has been
regularly used in the parties’ previous dealings, any written communication (including the Request and
Response) may be delivered to a party by that electronic means and shall be treated as having been received
by such party, subject to the LCIA Court or the Arbitral Tribunal being informed of any reason why the
communication will not actually be received by such party including electronic delivery failure notification.
Notwithstanding the above, the LCIA Court or the Arbitral Tribunal may direct that any written
communication be delivered to a party at any address and by any means it considers appropriate™?
(emphasis added).

It follows, that LCIA Arbitration Rules establishes several logical “links” in determining
the “official” e-mail of the party and the fact of its receipt of communications: e-mail is considered to be
delivered if it was send to the address, agreed or designated by the party itself — in the absence of such
agreement or designation the rule of “latest used electronic address” is used, unless stated otherwise by the
party.

Such connections are worked out in detail in the 2018 Hong Kong International Arbitration Centre
(HKIAC) Administered Arbitration Rules. Article 3.1 of the latter stipulates that “any written
communication pursuant to these Rules shall be deemed to be received by a party, arbitrator, emergency
arbitrator or HKIAC if: (a) communicated to the address, facsimile number and/or email address
communicated by the addressee or its representative in the arbitration; or (b) in the absence of (a),
communicated to the address, facsimile number and/or email address specified in any applicable agreement
between the parties; or (c) in the absence of (a) and (b), communicated to any address, facsimile number
and/or email address which the addressee holds out to the world at the time of such communication; or
(d) in the absence of (a), (b) and (c), communicated to any last known address, facsimile number and/or
email address of the addressee; or (e) uploaded to any secured online repository that the parties have agreed
to use (emphasis added). Article 3.2 of the HKIAC Arbitration Rules adds, that “if, after reasonable efforts,
communication cannot be effected in accordance with Article 3.1, a written communication is deemed to
have been received if it is sent to the addressee’s last-known address, facsimile number and/or email
address by means that provides a record of attempted communication” (emphasis added)®.

Similar provisions are embodied in Article 11(5)(1) of Rules of the International Commercial
Arbitration Court (ICAC) at the Ukrainian Chamber of Commerce and Industry, which directly defines, that
any written notification shall be deemed to have been received if it is, inter alia, “sent to the party to its e-
mail address specified by it or indicated in the contract, on the official website or in official documents, or
confirmed, in particular, by registration documents, or used by the party during the conclusion and/or
execution of the contract” (emphasis added). This provision, alongside with few others, constitute recent
changes to the ICAC Rules, aimed mainly at thorough introduction of e-communications and video-

L Article 1.1(i) and Article 2.1(i) of 2020 LCIA Arbitration Rules require from the Claimant and the Respondent

to accompany the written request for arbitration and the response to it respectively, with an information on all contact
details, including email addresses of the parties themselves, their authorised representatives (if any) and of all other
parties to the arbitration.

2 London Court of International Arbitration (2020). LCIA Arbitration Rules
<https://www.Icia.org/Dispute_Resolution_Services/Icia-arbitration-rules-2020.aspx> (2022, July, 12).

% Hong Kong International Arbitration Centre (2018). HKIAC Administered Arbitration Rules 2018.
<https://www.hkiac.org/sites/default/files/ck_filebrowser/PDF/arbitration/2018%20Rules%20book/2018%20AA%20
Rules_English.pdf> (2022, July, 12).

4 Presidium of the Chamber of Commerce and Industry of Ukraine (2022).

Rules of the International Commercial Arbitration Court at the Ukrainian Chamber of Commerce and Industry
<https://icac.org.ua/wp-content/uploads/Reglament_ICAC_ENG_2022.pdf> (2022, July, 12).
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conferencing into the arbitration process'. Additionally the Article 11(5) of the new ICAC Rules stipulates
that “If the commercial place of business, habitual residence or mailing address can not be found after
making a reasonable inquiry, a written notification is deemed to have been received by the party if it is sent
to the addressee’s last-known commercial place of business, habitual residence or mailing address by
registered letter or any other means which provide a record of the attempt to deliver this notification. A
written notification is also deemed to have been received if the person did not appear for receiving the
notification or refused to receive it. A written notification shall be deemed to have been received on the day
it is so delivered or the recording of a delivery attempt.” (emphasis added). Article 11(6) of the 2022 ICAC
Rules further establishes that “a written notification sent to a party by electronic means of communication
shall be deemed to have been received on the day it is so sent (the time is determined by reference to the
recipient’s time zone)” (emphasis added).

Although, contextually from the meaning of Article 11(5)(1) it is deemed that a written notification
covers an e-mail, the latter cited provisions of Article 11(5) and Article 11(6), by exemption of emphasized
general phrasing (“any other means which provide a record of the attempt to deliver this notification”) does
not seem to consider specifics of an e-mail notification, just the “traditionally” written one, concerning the
fact of necessity for “providing a record of the attempt to deliver notification” via e-mail. On this note, it is
advisable to expand the Article 11(6) of the 2022 ICAC Rules to be published in the following version,
taking into account all the determined above requirements to the e-communications in international
commercial arbitration and approaches taken in other arbitration rules of leading arbitration institutions:

“a written notification sent to a party by electronic means of communication specified in this Article
(Part 5) shall be deemed to have been received on the day it is so sent (the time is determined by reference
to the recipient’s time zone) by means that provides a record of attempted communication, regardless of the
fact of opening or reading of such notification by the party it is send to”.

These lists, presented in the LCIA Arbitration Rules, the HKIAC Arbitration Rules and the ICAC
Rules, include all the main ways of confirming the existence of a legal relationship between a party and its
e-mail address, either by the direct designation of such connection by the party itself or through sufficiently
reliable means. Therefore, we can rightfully assume, that the official character of an e-mail address of the
party is determined: 1) directly by the party in the contract, request for arbitration, statement of claim,
registration documents etc.; 2) indirectly by the party by designating an e-mail address in its official
documents or website as a mean of communication “which the addressee holds out to the world”; 3) by the
arbitral tribunal or administrative body of an arbitration institution if there is a sufficient legal connection
between such e-mail address and the party, e.g., it was used by the latter in previous communications
concerning the contract and/or arbitration proceedings.

Apparently, these conclusions should rather serve as a principles of authentication of e-mail
addresses of the parties and, though that, affect the acknowledgment of a receipt of notifications
and communications send by the administrative body or arbitral tribunal, than an absolute indicator,
regardless the circumstances of a specific case. Moreover, on practice several additional problems
and issues may arise.

One of those issues was dealt with in the judgment of the Supreme Court of New South Wales
in case Bauen Constructions Pty Ltd v. Sky General Services Pty Ltd and Another, namely the fact that
the plaintiff had served an adjudication response to the defendant by email, which, while was received, it
was, nonetheless, withheld by the spam filter of the adjudication body. In the presented case Bauen referred
to the Section 13A of the 2000 New South Wales Electronic Transactions Act, which contains similar to the
Electronic Communications Convention terminology and provision, under which “the time of receipt of the
electronic communication is the time when the electronic communication becomes capable of being
retrieved by the addressee at an electronic address designated by the addressee”. The Supreme Court of
New South Wales, taking into account this norm, held that the email was clearly received, even though it
was caught by the spam filter. The Court also noted that the words “capable of being retrieved”, required
under the applicable law, certainly do not require an email to be opened, or read. The spam filter caught an

! International Commercial Arbitration Court at the Ukrainian Chamber of Commerce (2020). Amendments into
the ICAC Rules <https://icac.org.ua/wp-content/uploads/AMENDMENTS-INTO-THE-ICAC-RULES-2020.pdf>
(2022, July, 12).

2 New South Wales Legislative Assembly (2021). Electronic Transactions Act (As at 10 November)
<http://www8.austlii.edu.au/cgi-bin/viewdb/au/legis/nsw/consol_act/eta2000256/> (2022, July, 12).
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email that was archived and accessible via the adjudication body’s external IT consultant. Consequently,
according to the applicable law, when an email was sent and was capable of being retrieved, but had not
been actually opened or read, it could be considered as being received by the addressee, and thus “lodged””.
This judgment is certainly should be viewed as a practical implication of a principle of a possibility
of an e-mail to retrieved, regardless technical obstacles (here— spam filter) and, therefore,
the acknowledgment of it to be received by the other party.

Some expansion in terms of authentication and receipt of electronic communication mechanisms in
connection to the provisions of ICC Arbitration Rules can be found in ICC Commission (ICC Arbitration
and ADR Commission) reports. 2016 ICC Arbitration Commission Report on Managing E-Document
Production, which, apparently, has a different main topic, still contains several important for our research
definitions and tools, primarily in Appendix II “A Glossary of Electronic Document Terms”. Concerning
the issue of proving actual receipt of an email (which “is a means of communicating via computer
Networks including the World Wide Web by using POP or SMTP protocols”) by an intended recipient,
in the event the recipient denies receipt, Report states that it may be difficult for technical reasons.
However, “the content of other available information (documents) may indirectly prove receipt. Computer
Forensics may also be used to clarify the issue. Issues relating to Authenticity or subsequent alterations of
messages (technically easy) may be resolved by comparing copies of emails. Otherwise, Computer
Forensics may also be used to clarify the issue”.

In the same Appendix II of it, the discussed Report clarifies, that Computer Forensics refers to “a
branch of forensics dealing with (i) security threats to computing systems and intrusions, but also (ii) Data
Recovery and verification of data integrity, which are relevant to eDisclosure”. Computer Forensics is a
service provided by experts and comprises inter alia: a) extraction of relevant data from computer systems
and Data Carriers; b) recovery of deleted data; c) data analysis for establishing the “history” of data and
Authenticity. The latter term is described as “a nontechnical attribute ascribed to it in a communication
context, here a dispute. An Electronic Document is considered as being authentic if (i) the author or creator
who figures as such in the context of the information displayed in the document or identified by somebody
as being the author/creator really is or is determined by the arbitrators to be the “real” author/ creator;
(ii) that this author/creator did produce exactly this Electronic Document at the moment ascribed to it by
him or a third party; and (iii) that the Electronic Document was not subsequently altered by anybody™*.

Therefore, it could be argued, that the proposed mechanism of Computer Forensics expertise,
alongside with the indirect confirmation of receipt of e-mail, can be used for the purposes of establishing
the history of electronic messages sent and received, authentication of those facts and the person of the
sender (author/creator). We see such means as of additional nature, when the “official” e-mail address
of the party is not presented or confirmed or there are any other difficulties.

Other, “external” to the arbitration procedure, approach to establishing official e-mail address,
as illustrated by the Draft Law on amendments to some legislative acts of Ukraine regarding the use
of electronic addresses, which proposes introduction of an official e-mail address (legal entities (including
state bodies and local self-government bodies) and natural persons — entrepreneurs will be obliged
to submit to the state registrar information about their official e-mail address) in the Ukrainian Unified State
Register of Legal Entities, Sole Proprietors and Public Associations, which, together with the official e-mail
address that will function in the Unified Judicial Information and Telecommunication System, will be used
in courts when conducting economic, civil and administrative proceedings to send copies of decisions,
rulings, court summonses and other documents to the participants of the court process in electronic form®.
We believe that such mandatory registration of the legal entity’s official e-mail address can have a positive
effect on the recognition and enforcement of foreign arbitration awards in Ukraine, eliminating

I NSWSC 1123 (2021). Judgment in the case Bauen Constructions Pty Ltd v Sky General Services Pty Ltd & Anor
<http://www.uncitral.org/docs/clout/AUS/AUS_180912_FT.pdf> (2022, July, 12).

2 International Chamber of Commerce (2016). ICC Arbitration Commission Report on Managing E-Document
Production <https://iccwbo.org/publication/icc-arbitration-commission-report-on-managing-e-document-production/>
(2022, July, 12).

3 Ihid.

4 [poexm 3axomny npo erecennn 3Min 00 0EAKUX 3AKOHOOAGUUX aKmMie YKpainu ujo00 6UKOPUCIAHHS eNeKMPOHHUX
aopec 2021 (BepxoBna Pana Ykpaiun). Ogiyitinuii caiim Bepxosnoi Paou Ykpainu
<http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4_17pf3511=72166> (2022, July, 12).
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the possibility of a potential reference by a party to failure to notify it of the start and course of arbitration
proceedings.

In this view, considering further improvement of e-communication practices between an arbitral
tribunal and the parties, we can turn to the already mentioned 2022 ICC Arbitration and ADR Commission
Report on Leveraging Technology for Fair, Effective and Efficient International Arbitration Proceedings. It
specifically handles the issue of proof of service, regarding the transmission and receipt of information by
e-mail, pointing at its possible controversial outcome. To minimize such effects, the authors of the Report
propose several recommendations of managemental and technical nature. One of it is, according to the
Report, that directions concerning some or all of the following precautionary measures could be considered:
(i) duty to check electronic mailbox or website hosting a document repository at certain intervals (e.g.
daily); (ii) duty to acknowledge receipt with copy to all, especially the tribunal; and (iii) directions
regarding what happens if receipt is not acknowledged within a certain period of time.

Many recommendations in this Report are relying on technical capabilities of e-mail programs and
other software, that can: generate acknowledgements of receipt, which are electronically returned to the
sender if this functionality is activated; track access to a document; be used as a certified e-mail service,
which will confirm the delivery, receipt, content, chain of custody and chronological stamp of e-mails and
contents (Certimail, eEvidence, E-Post, eWitness) etc.. Naturally, it is also recommended to consider taking
appropriate steps in case management field, quoting: “it would be a simple matter to agree
on the requirement that any recipient manually generate and send an electronic acknowledgement of receipt
and confirm its successful access to the files” or, from an early stage of the proceedings reaching an
agreement between the tribunal and the parties on the use of such tools (certified e-mail services).
The Report also proposes a notion that “at least to date, receipt of e-mails and other documents transmitted
in the course of the arbitration is normally not an issue”, with the possible exception of a non-participating
party, but in these instances, considers delivery of hard copies by courier as “the most prudent option
to secure proof of service™.

We believe that, although main guarantees and principles of e-communication in international
commercial arbitration, first and foremost the ones that regulate receipt of such, must be embodied in legal
texts and confirmed in consistent case law, it must not preclude the arbitration institutions, arbitral tribunals
and/or the parties to develop more detailed set of rules on this aspect or to use special e-mail or tracking
services. The latter steps can prove themselves to be quite efficient, simultaneously in the functionally
and legally.

Conclusions. Nowadays the widespread use of electronic communications in e-commerce and,
therefore, in international commercial arbitration, dealing with the cases, which arise from it, corresponds
to the establishment of set of legal principles, defining the requirements to e-communication and its
receipt by the parties of the arbitration. In this article we substantiate the thesis, that these requirements
are interconnected and can be distilled into such characteristics of an information (data) transmission via
the electronic communication for the purposes of arbitration proceedings as possibility of repeated
reading, identification and authentication of the sender/receiver and the fact of delivery or attempt of it.
These requirements are stipulated in one way or another in international conventions, model laws and
arbitration rules of leading arbitration institutions (on examples of ICC, LCIA, SCC, HKIAC and ICAC
at the Ukrainian CCI). Their compliance is therefore crucial to the outcome of the issue of proper notice
and receipt of electronic communication by the parties, meeting the New York Convention and other
legal acts principles of due process, and their breach is a ground for refusal of recognition and
enforcement of arbitral award.

Meanwhile, the problematic of receipt of electronic notifications and communications in international
commercial arbitration lies in practical and technical issues of what constitutes a factual delivery of an e-
mail to the addressee and which e-mail address should be viewed as an “official”, meaning there is a legal
link between the receival of a message on this address and the person of the party. On the first issue there
is, developed on conventional level, principle, according to which the time of receipt of an electronic
communication is the time when it becomes capable of being retrieved by the addressee at an electronic

11CC Commission on Arbitration and ADR (2022). ICC Arbitration and ADR Commission Report on Leveraging
Technology for Fair, Effective and Efficient International Arbitration Proceedings 2022
<https://iccwbo.org/content/uploads/sites/3/2022/02/icc-arbitration-and-adr-commission-report-on-leveraging-
technology-for-fair-effective-and-efficient-international-arbitration-proceedings.pdf> (2022, July, 12).
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address designated by the addressee. As a case law shows technical obstacles to such reading (e.g. spam
filters) are not taking into account by the court.

On the latter question, we conclude, that the official character of an e-mail address of the party to the
arbitration proceedings is determined: 1) directly by the party in the contract, request for arbitration,
statement of claim, registration documents etc.; 2) indirectly by the party by designating an e-mail address
in its official documents or website as a mean of communication “which the addressee holds out to the
world”; 3) by the arbitral tribunal or administrative body of an arbitration institution if there is a sufficient
legal connection between such e-mail address and the party, e.g., it was used by the latter in previous
communications concerning the contract and/or arbitration proceedings.
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CEITAPATUCTCBHKI HACTPOI SIK CBITOBA TEHJIEHIIISI
CYUYACHOCTI TA OCHOBHA 3ATPO3A HAIIIOHAJIBHIN
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10 YKPATHU

The article analyzes separatism, which at the present stage of development of the world
community is becoming one of the main threats to the stability of the system of international
relations and generates numerous active and "frozen" conflicts, as well as creates tension in
many regions of the world, in particular, on the territory of the former USSR. The circumstances
that contributed to this were the result of a rather long-term action of external and internal
factors aimed at creating obstacles to the formation of a single humanitarian space of Ukraine,
the development of national Ukrainian culture, the expansion of the functioning of the state
language, the final break with the Soviet past. The purpose of this article is to analyze the
structure of threats and trends in the development of separatist movements in the world,
Europe and Ukraine and their impact on the national security of the state. It has been proven
that terrorism in modern Ukraine is defined as terrorist separatism because of its purpose,
features and duration in time. The reasons and features of terrorist separatism in Ukraine are
clarified. The peculiarities of the use of powerful information technologies, in particular, the
technologies of information warfare as one of the features of terrorist separatism, are
emphasized. The role of Russian propaganda in the growth of separatist moods in Ukraine is
outlined. Among the negative consequences of separatism in Ukraine, the following are
mentioned: violation of the functioning mechanism of the political system, the fall in the
legitimacy of the central government, and the crisis of national politics. Separatism, creating a
threat to state sovereignty, undermines territorial integrity, violates the principles of geopolitical
security of the state, reduces its international prestige, etc.

Keywords: separatism, separatist sentiments, terrorist separatism, political instability, social
mutualism, national security.

3a paxyHOK TIJIMOOKHX 3MIH Y CBITOTUIAMI 3HAYHOI YaCTHHH HACEJICHHsS IIEBHHMX pPETIOHIB cTaja
MOXJIMBOIO aKTHBI3allisl CEMapaTHCTCHKUX pyXiB B YkpaiHi y 2014 porri, SKi BUSBHINCS Y IOCHIJICHHI
AHTUYKPaTHCHKUX HACTPOIB, arPECUBHOMY HETPUITHATTI €BPONEHCHKOTO BEKTOPY PO3BUTKY JeprKaBH, 3MiH1
HallloHaJBHO1 camoigeHTH]iKaLii Ta 3arOCTPEHHI 3arpo3u HaliOHANBHIN Oe3mewi, 0co0IMBO 3apas, Mg Jac
BOEHHOT'O BTOprHeHHs P® 10 Vkpainu.

[IpoTsiroM ocTaHHIX POKIB MICIIEBI MPOPOCIMCHKI CHIIM BiIOBIHUX PETiOHIB YCHIIIHO MPOTHUCTOSIIH
MOLIMPEHHIO  YKPaiHCBKOTO TYMaHiTapHOTO MPOCTOPY HAa CBOiX TEPUTOPISIX Ta MiATPUMYBaIU
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(GyHKLIIOHYBaHHS crielMiYHUX KyJIbTYPHUX 1 CHMBOJIYHHMX HPOCTOPIB 3 METO  (OpMyBaHHS
cnenu(iuHOro CBITOTIAMY, MIHHOCTEH Ta IEHTUYHOCTI MICIIEBOrO HaceneHHs. LleHTpanbHI opranu Biamu
Ha TPaKTUIll Malld Ty’)Ke HE3HAUHWH BILUTUB Ha KYJIbTYPHO-OCBITHI CpepH y IIUX perioHax. 3 iHIIOTO OOKYy,
MICIIEBI TPOPOCIHCHKI CHJIM YCHIIIHO pEaNi3yBalld CBOIO CTPAaTeTilo, CIPSIMOBaHY Ha 30epeiKeHHS
pansHCHKMX CHUMBOJIB Ta TOMNOHIMIKM, TOIIMPEHHS pociiickkoi ictopiorpadii Ta mornubIeHHS
MDKpETIOHATBHUX NPOTHPIY.

MoskeMo 3ramaTd Mpo BuTbHE (DYHKITIOHYBaHHA GiTiaNMiB IESIKHX POCIHCHKUX YHIBEPCHUTETIB Ta
HayKOBUX IHCTHTYIIH y Kpumy, opramizamito 3axofiB, CHpPSIMOBAaHHX Ha 3MIIIHCHHS CTEPEOTHUIIIB Ta
LiHHOCTEH MiCLIEBOrO MPOPOCIHCHKOTO CBITOTIISIY, 30KpeMa, (ectruBaiis («Benukuii pociiicbkuii CBiT» ab0
cBaTkyBaHHsA 400-pigds kopoJiBcbkoro pomMy PomanoBux y Kpumy), a Takok mam’sITHHUX MOJIIH, Ha SKHX
AKTUBHO BUKOPHCTOBYBAJIACh PAASTHCHKA Ta IMIIepiaTicCTUYHA CUMBOJIIKA.

Skmo mpoaHani3yBaTH MPOSIBU Ta OCOOJIMBOCTI CEMapaTU3My, SKUH JOPIBHIOE TEPOPHU3MY
B cydYacHiil YkpaiHi, TO, HacaMmepe, CIii KOHCTaTyBaTH, o—Ieplie, HOoro «HOBOJIEPIKaBHUID) XapakTep,
[0 TIOB’SI3aHO 13 YTBOPEHHSAM, Tak 3BaHMX, JloHembkoi HapomHoi pecmyOmiku (AHP) i Jlyramcekoi
HaponHoi pecnyoniku (JIHP). [Mo—apyre, chorogHi MU MaeMoO CIpaBy HE 3 OJHOPA30BHUM MOJITHYHUM
aKToM, ad0 3aMaxoM, 3TiJHO BH3HA4YEHb LIOTO MOHATTS, a 13 CHCTEMHHM, MPOJOHTOBAHUM XapaKTepOM
Horo mposBy. lle TpuBamuii mporiec, KW po3mnodaBcs 3 aHekcii Kpumy, i MpOmOBXKYETHCS CHOTOMHI.
MixHapoaHe mpaBo BOadae B TEPOPHCTAX 3BHYAWHUX 3JOYMHIIB 0€3 MONITHYHOTO MiATeKCTy. To0To,
SIKIIO OYB CKOEHHUH TEPaKT, Jie 3aTMHYJIU JIFOIU, TO TEPOPUCTIB CyIUTUMYTh 32 BOMBCTBO JIIOJIEH. 3 TOUKH
30py IMOJITOJIOTI], TEPOPUCTH PO3TIAMAIOTHCS, K MapriHadW, sSKi MPardyTh BINTHHYTH Ha MOJTITHYIHI
nporecu. JTHP ta JIHP Bxke He mimmamaroTh ImijJ KaTeropito MapriHajiB, ajpke iM BIalOCh BCTAHOBHUTH
KOHTpOJIb HaJ IIEBHOIO dYacTWHOW TepuTopii JonbOacy. YkpaiHcbka Bmaga Ii TepuTOopii BU3HANA,
SK OKYyIIOBaHi, mpoTe Ha odiniiiHomy mixHapomgHomy piBHi JJHP ta JIHP He BU3HaHI K TepopuUCTHUHI
oprasi3amii’.

ITo—Tpere, crOroMHI yce YacTille BXXKMBA€ETHCS CIOBO «BiifHa», fiKka craia (paKTUYHO PEabHICTIO i
JI0 SIKOi TOCTYMOBO yce Oiibllle 3BUKaE U Hama cycmibHa cBimoMictb. OnHak, OQillifHO BUIIUM
YKpaiHCHKUM KEPIBHUIITBOM BiifHa HE OTOJIOMIYEThCA. 3 iHIIOro OOKY, 3araJIbHO MIPUHHATO, IO ii, BYNHEH]
IiJ] 9ac BiifHH, HE KBAM(IKyIOTHCS K TEPOPUCTUIHI.

OTxe, icHye HHM3Ka NMPOTUPIY SIK TEOPETHYHOTO, TaK 1 MPAKTHYHOTO XapakTepy, TOYHille, CyMHA
iCHyIOYa MMPAaKTHKa MPOSBIB CeMapaTu3My i Tepopu3My, 10 CTABUTH HOBI 3allUTaHHS MEPe]] TEOPI€l0 MI0A0
PO3YMIHHS IMX MTOHSATb.

[TuraHHs BIUIMBY TyMaHITapHUX YHHHHKIB Ha HAl[lOHAIBHY Oe3neKy YKpaiHHM cTaBalld MpPEeAMETOM
HAYKOBOI'O iHTepecy 0araTtbox NOCHTiTHHKIB. 30KpeMa, Lil mpobieMaTuui npucssdeHi podotu B. Borymia,
I1. l'ait-Hmwxkuuka, B. [N'opOymina, C. 3miopyka, C. 3yOdueHKa Ta iHIIHX.

3aximHi JOCTiTHUKA PO3TIIIAIOTE CeMapaTh3M MePeBaKHO B KOHTEKCTI MOJIEpHi3allii Ta rimobamizamii
cycniibcrBa (P. bepbax, Y. PoGincon, V. bek, [x. Kemmac Ta iH.), JOCHIKYIOTh B3a€MO3B’S30K
HaI[iOHAJII3MY Ta cenapaTu3My, YMOBU Ta YHHHUKH peaii3allii mpaBa Hallii Ha caMOBH3HAYEHHS, TPUUHHH
HEraTWBHOTO BIUIMBY cCemapaTu3My Ha cucremy wMbkHapongHoi Oesnekn (C. O’bpaiien, II. T'mor,
JI. Tpindensn, b. O’ Jlipi, X. Kon, JI. Minnep, . Tamip Ta in.)’. OnHak ()eHOMEH CenapaTu3My y Cy4acHHX
MDKHApOJHUX BIJHOCMHAX JIOCI HEJAOCTaTHHO BUBYCHWMA, JOCHI/DKCHHS IIi€i TeMu (QparMeHTapHi
1 TOTPeOYIOTh IITUOIIOT0 aHaTi3Y.

l'onoBHa MeTa CTATTi — JAOCHIIUTHA MPOOJIEMU, SIKI BUKIMKAIOTh BUHUKHEHHS 3arpO3H HAI[lOHATbHIM
LTICHOCTI JIep>KaBU Ta BU3HAYMTH 3aXOJU LIOAO iX yCyHEHHs B MaiiOyTHbOMY 3 YPaxyBaHHSM >KOPCTOKHX
peaiit cygacHoi Ykpainu.

AKTyanbHICTh JTOCIHIDKEHHSI BH3HAYAIOTh CKJIAJHI E€THOTONMITHYHI TPOIECH, Mepedir SKuX IHUKTYE
HOB1 YMOBH CYCITIIBHOTO PO3BUTKY 0araThox Jiep»aB CBITYy Ta HeOe3IeKa MposBiB cenapaTu3My B Cy4acHUX
MDKHapomHux BigHocmHax. CemapaTusMm — omgHa 3 (GopM OOpoTHOM HaIlili 3a CTBOPEHHS BJIACHOI
JepKaBHOCTI, IPUHANMHI, 3a PO3IINPEHHS MOBHOBAXEHD Y BIAHOCHHAX MK «IEHTPOM» 1 «TIepuQepiero.
[lo3atum cemapaTtu3m yce yacTille CIyrye iHCTpPYMEHTOM THCKY Ha MOJITHKY Ti€i 4d iHIIOI JeprKaBH,
nectabini3yroun cuTyario®,

! Nanssceka, T. I1. (2013). Mixcnapooui mexnonozii epezyniosanns npobnem neguznanux oepacae Hayxkoei npayi.
Tonimonoeisn. Kuis, 76-81.

2 11e6enko, O. (2017). deHOMEH cenapaTu3My y Cy4acHUX MKHAPOAHUX Bimnocunax. Horimuuni nayku, 3 (1), 57.
3 Tam camo.
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Bynp-sike collianbHe SIBUINEC BUHUKAE Ha TJi IEBHUX OOCTaBHMH. | YUM CKIIQIHIIINM 1 CEPHO3HILINM €
JUI CYCHIJIbCTBA II€ SIBUILE, TUM MOIJIAA HA OOCTAaBHHHM, IO HOTrO CIPUYMHWIM, Ma€ OYTH TIIMOLIMM.
3pocTaHHS HACWIBCTBA Yy MOBCAKICHHOMY JKHTTI CYyYacHOTO CYCINIbCTBA MPUMYLIYE 3BEPHYTHCS
JI0 TEOPETHYHHX 1 ICUXOJIOTTYHUX BHTOKIB TEPOPU3MY, KOPIHHS SKOTO CATAE TTUOWHH CTOMITb.

Ha cporomni HOBI miacTaBu Uil INTYYHOTO HArHITAaHHS CENAapaTHCTCHKUX HACTPOiB Y MEBHUX
perioHax CBITY HOPOAXKY€E PO3IIMPEHHS KOMYHIKATUBHUX MOXIMBOCTEH Y NOCTIHAYCTpianbHOMY CBiTil.

Tepmin «cemapatu3m» (Bim JaT. separatus — OKpeMHil) — IIe PyX 3a TepUTOpiabHE BiIOKpEMIICHHS
YaCTHHH JIEPKaBU 3 METOI0 CTBOPEHHS HOBOTO JIEPXKABHOTO YTBOPEHHs a00 HaJaHHs TEBHIH 4YacTHHI
JICp’KaBU aBTOHOMHOIO CTaTyCy 3a HalllOHAJIBHUMH, MOBHHMMH, PEJITIHHUMHU O3HAKaMu2. BUHUKHEHHs
CEMapaTHCTCHKOT0 PYXy MOXKIIMBE 3a HasBHOCTI IBOX YMOB: AWCKPHMIHAINI €THIYHOI CHUIBHOTH 3 OOKY
JepKaBHOI Biagu Ta (pOpMyBaHHS aKTHBHOI IMOJIITUYHOI €JITH, 34aTHOI OYOoNMTH med pyx. Ha mymky
amepuKaHchkoi focniguuni CreHcep, SKy BOHA BHCYHYyJa Y CBOiil po0OoTi «Separatism: democracy and
disintegration», TONOBHUN pyIWiHHUNA (aKTOp, MO CHOPUYMHIE BUHUKHEHHS cenapaTh3My — HaliOHaJIbHA
imeHTHYHICTE .

CporogHi y cBiTi iCHye 3HayHa KiJIBbKICTh CEMapaTHCTCHKUX pyxiB. OAHWUM 13 HAaHMPOOIEMHIIINX
PETiOHIB € TOCTpaasHCHKHH, Ha SIKOMY 30CepelDKeHI Taki mpoOnemHi perioHu, sk Yeuns, Jlarecraw,
IIpugnictpos’st, ['araysis, Kpum, Kocoro, onbac, Haripauii Kapabax, A6xa3is, IliBmenna Oceris.
Ha €BporeiicbkoMy KOHTHHEHTI CemapaTu3M 30CepeKEHUI y TaKuX TepuTopiax, sk IliBHiuna Ipmanmis,
Kpaina backiB, Karanonis, Kopcuka, ®nannpis i Bamnownis, ®apepcbki octposu, IliBHiunmii Kimp.
Ha bmmspkomy Cxomi mpobnemu i3 cemapaTu3MoM BHHHKaIOTh y Kypaucrani, [ipcekomy banmaxmani
B TamkukucTani, MakACTAaHChKiM mpoBiHiii bemymkucrani, IliBmennomy €wmeni, obGmacti YwurraroHr
y banrnanemi, Ha miBHoui Adranictany i Ha miBaHi Ampkupy. [Ipukiagamu a3iaTchbKoro cemnapaTu3Mmy e€:
inaiiceki mratu Jxammy i Kamvip, Tlenmka6, Haromena, Accam, niBaiuHa IIpi-Jlanka, o6macri Kapen i
IlTax B Mpstami (bipma), miBnenni ®imimmian, Cxigamii Timyp 1 Ipman-/[xas (3axigHa wactuHa HoBoi
I'sinei) y [nnonesii, Tiber i Cunpuzsa (Yiirypictan) y Kurai. CenapaTtucTchKi pyXu 30CE€peKeHi B TaKuX
perionax Adpuku, sk [liBnennuii Cynan, nposinuis Ka6inna B Axromi, IliBaiune Comami, Komopceki
ocTposH, nposinis Keazy-Hatans B ITAP, Pyanna i Bypynni®.

OTxe, BUIIE HaBEJEHO HE MOBHWUH MEpEeNiK CemapaTHCTChKUX pYyXiB Y Pi3HUX pErioHax CBITY,
HACTTiIKAMH SIKHX € BEJIMKA KiTbKiCTh OACHKUX BTPAT, (hiHAHCOBMX pecypciB, pyiHaIis iMMX MicT Ta cir.

OueBuAHO, IO AJsl BAHUKHEHHS CerapaTu3My HeoOXiHa HU3Ka YMOB, SIKi CTBOPIOIOTH BiJIIOBiaHE
miarpyaTa. Cepenl HUX MOYKHA BHIUIMTH, 30KpeMa, TaKi:

—HEOJTHOPITHICTh HAaceNeHHsI KpaiHu (eTHIUHa, pesiriiHa Ta iH.);

—HEpIBHOMIPHICTh €KOHOMIYHOTO, COI[iaJIbHOTO, KyJIBTYPHOTO, AeMOTpadiYHOTO PO3BUTKY OKPEMHX
PETioHIB;

—1CTOpWUYHI YNHHHKH;

—HEBUBaXKCHA TIOJIITHKA IICHTPAIBHOI BIIA M MO0 €THIYHIX MEHIITHH Ta KOHPECIHHUX CIUTEHOT, SKa
MOTIPINYE X CTAHOBHIIE a00 CIPUAMAETHCS HUMU SIK TakKa, [0 CIIPSIMOBaHA Ha M030aBJICHHS (IIOPYIIICHHS)
iXHiX mpaB Ta cBOOO;

—30BHIIIHIN BIUIMB 3 OOKY 3alliKaBJICHUX JEpPKaB, HASBHICTh 30BHIIIHIX COIO3HUKIB, SKi HaJIAlOTh
BiifCHKOBY, IIONIITHYHY Ta iHQOPMAIiifHy M ATPHMKY CENapaTHCTaM TOII0®.

OTXe, TepOPU3M € CKIQJTHUM COITIO-TIOJMITHYHUM SIBHINEM, 1 CETapaTh3M MOXXHA BBaXKaTH OIHIEIO
3 1oro Gopm.

! Bacapa6, M. (2011). Hayxosi 3anucku Incmumymy nonimuunux i emronayionaishux docrioscens in. 1. @. Kypaca
HAH Vkpainu. Kuis, 281.

2 Bycen, B.T.( pen.) (2003). Benuxuii maymaunuii Cio6HuK cy4achoi ykpaincoxoi mosu. Ipmius: Iepyn, 600.

% Molina, F. (2010). The historical dynamics of ethnic conflicts: confrontational nationalisms, democracy and

the Basques in contemporary Spain. Nations and Nationalism, 16 (2), 240-260.

DOI: <https://doi.org/10.1111/j.1469-8129.2010.00413.x.

4 Paxmaiinos, B. B.(2013). Tumnosoris Ta ree3a cenapaTu3My B HAyKOBiM JiTepaTypi: 0 MOCTAHOBKY IIPOOJIEMH.
Coyianvui mexnonozii: akmyanwbui npooiemu meopii ma npaxmuku, 59-60, (303-310), 304.

5 ebenko, O. (2017). denoMeH cenapaTu3My y CydacHHX MiKHApOAHMX BigHocuHax. Hoximuuni nayxu, 3 (1), 57.
6 Pomantok, H. I. (2014). CenapaTtusm ik CyCHILHO-TIOJITUYHE SBUIIE Cy4aCHOCTI. Akmyanshi npobnemu
Kpainoszuasuoi Hayku. Misichapoona naykoeo-npakmuuna Inmeprnem-konpepenyis
<https://internationalconference2014.wordpress.com/2014/10/20>. (2022, 4yepBens, 21).
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SKi K TPUYUHM TOMIMPEHHS TEpOpU3MY Yy CydacHOMY YKpaiHChbKoMy cycminbscTBi? Ilo-mepue,
BIZICYTHICTh BHCOKOTO PIBHA TIPaBOBOI 1 TONITUYHOI KYyJbTYp; IO-ApPyre, HAasSBHICTH 1I€0JOTIYHOTO
BaKyyMy, IIIO CKJIABCS B CYCITUIBHIN CBIZIOMOCTI Ta 3aIIOBHIOETHLCS iICOJIOTI€I0 HAITIOHAJII3MY B IIHPOKOMY
Qiama3oHi — BiX CHEKYJSIid Ha TeMy JyXOBHOTO BiIPODKEHHS Hamii a0o Hapoay 0 BOHOBHHYOTO
HAIlOHAJIICTUYHOTO a00 €THIYHOTO EKCTPEMi3MYy, IO 3BEPTAETHCS 0 TEPOPUCTUUHUX METOAIB OOpOTHOH.
[o-TpeTe, Kpu30BHI CTAaH B €KOHOMIlll, IO BUKOPHCTOBYETHCS ICCTPYKTHBHUMH CHIIAMH JUJISI 3MiHH
MOJIITUYHO]T €JIITH, MOJIITHYHOTO PEXUMY 1 IEPKABHOTO YCTPOIO.

Cepeq mOpUYMH MOXJIMBOTO BHHUKHEHHS TEpopu3My B YKpaiHi BH3HA4alOTh MOJITHYHY
HecTallIpHICTD; ICHYBaHHS KOH(IIKTIB y peNiriiHOMy CepeNoBHII; MIKKIAHOBI KOH(IIIKTH; MDKETHIUHI
Ta MDKKOH(ECiHHI KOHQIIKTH B OKPEMHX perioHax YKpaiHh, CIPsAMOBaHI Ha JUCKPHMIHAIIO OKPEMHX
€THIYHUX TPYI, BiACTOIOBaHHS MpaB €THIYHUX MEHIIHMH 3 OOKY X paguKaJbHHUX NpPEACTaBHUKIB 1 JaTEHTHE
BTPY4YaHHs B [[i KOHQIIKTH TPETiX KpaiH, a TaKoXK Crpo0y 3MiHUTH TEPUTOPii KOMIIAKTHOTO MPOXKHBAHHS
JIeAKUX eTHIYHHUX IPYIT; He3aXMIIeHicTh iHopMariiiHoro npoctopy Ykpainu Tomo’,

Jlo 1IboTO CIiJ MomaTH MUTAHHS MOBH, SIKE ITiIHSIN IemyTaTH BepxoBHOI pany micis €Bpomainany
(mpo BBeneHHA €OUHOI AEp)KaBHOI yKpaiHCBKOI MOBH), 1 sfike OyJO BHKOPHUCTaHO CeMapaTUCTaMH Ta
eKCTpeMicTaMH JUIS PO3MAIIOBaHHS BOPOKHEUI Ta MOYATKy TEPOPUCTHYHHX Aild Ha cxonl Ykpainu. Kpim
TOTO, MIATPYHTAM JUIS PO3BUTKY CENapaTH3My TYT BHSBWIMCH BUCOKHUH PiBEHb HE33/IOBOJICHHS YMOBAMHU
JKUTTS ¥ T ABUINICHHS PiBHS HEIOBIPH IO BIIAIH.

3arajloM aHTUTEPOPUCTHYHA NPOTHAIA Y CBiTI mojsrae B O0poThOi 3 mkepenamu (iHaHCYBaHHS
MiXKHapOAHOTO Tepopu3My. Crenciry>k0u BiJICTeXKYIOTh OaHKIBChKI PaxyHKH OCi0 4r 0(IIOPHUX KOMITAHIMH,
10 TiAO03PIOIOTECS B MPUYETHOCTI M0 (piHAHCYBaHHA TEPOPUCTHUYHUX YIPYMyBaHb. SIKIIO Taki mizo3pu
MiATBEPIKYIOTECS, TO 3TiIHO MDKHApPOIHOTO IIpaBa, OaHKM HAKIANAlOTh apemT Ha paxyHku. Hakams
Vkpaina ¢akTHYHO He 3aCTOCOBYE TAaKWH MDKHApOOHMHM [JOCBiZl CTOCOBHO 0Ci0, #AKI NPHYETHI
1o (hiHaHCYBaHHs TepopusMy Ha JloHOaci.

SBuIEe, SIKE CHOCTEPIraeTbesi ChbOrofHI B YKpaiHi, MOXXHA BU3HAYUTH SK «HOBHH cemapaTH3M» 4H
«HOBHH Tepopu3m». [IpoBoasun aHANOTIIO 13 TEpMiHOM «TiOpHuIHA BiliHa», AKUH TaKOX € CHOTOJHI 4acTo
Y)KUBaHUM, MOXHa, KBali(piKyBaTH 1€ SBHUIIE K «TEPOPUCTUYHUI cerapaTH3M» W BUHAUYNUTH OCTAHHIH SIK
0coOMHMBY (POPMY «COIMATBLHOTO MYTyalizMy». Y TPHPOTHOMY CEPEIOBHINI €W TEPMIH SBISE COOOIO
MIEBHUH Pi3HOBH] CUMOi03y, CIIBICHYBaHHS Pi3HUX OIONOTIYHMX BHIIB. AJie Ha BiIMiHY BiJ MyTyami3Mmy,
cuM0103 MoKe OYTH 1 HE BUT1IHUI OTHOMY 3 MapTHEPIB, HAPUKIIAM, Y BUIIAJKY [Apa3UTH3MY.

TepopuCTHUHMIA cemapaTH3M CIIiJ] BBaKaTH TAKOX CHOTOJHI BIUIMBOBOIO TEXHOJIOTIIO, IIO 3MiHIOE
CBIZIOMICTh TPOMAJISIH, arPECHBHO BIUIMBA€E HA (POPMYBAHHS iX 1IEHTHYHOCTI Ta MPUHHSITTS HUMH BaKIHBHX
MIOJIITUYHUX PIillIeHb.

®akr yrtBopennss JIHP i JIHP cnig BBaxkatu TexHomorieto Pocii 3 meToio peamizamii cBoro
OKYNamiiHOro TJIaHy, 10 BHOCHTH II€BHI KOPEKTHBU y BU3HAUEHHS [[LOTO ()CHOMEHY.

[lo-mepre, TpuBanuii TEPOPUCTHUUHUI cemapaTn3M B YKpaiHi BUKOPHCTOBYETHCS TONITUKAMU IS
BI/IBOJIIKAHHA YBark TPOMAaJsSH Bif 0OpaHOro €BpPOIHTETpaliiHOTO KypCy, TNPUHHATTS HHU3KA
HETPOJyMaHMX 3aKOHIB 1 MIISIBOTO BIIPOBAIKEHHS peopM.

[To-ppyre, TpoMajassHU 3HAXOIATHCS B CTaHI TOCTIHHOTO CTpecy 1 CTpaxy, BiJOBIAHO, T'OTOBI
MiATpUMaTH OyIb—AKi PIIIEHHS TOJITHKIB, SKiI OOIIMIOTH IMIBUAKE PO3B’SI3aHHS MPOOIIEMH TEPOPH3IMY Ta
BiliCEKOBOTO KOH(IIIKTY.

[Mo-TpeTe, BiH cnpusie "iTKil imeHTH}IKaNii TpOMasH 1 MOITY HACENCHHS Ha JIBAa Ta0OPU: «CBOIX»
Ta «IyXux». [[pOTHCTOSHHS cTae Aenalni TOCTPIIINM 1 TO3HAYAETHCS Ha TIOTJIMOJIEHHS KPHU3H B IEPKaBi.

ITo-ueTBepre, BKazaHMH (EHOMEH CHpUSE PO3BUTKY BiICEKOBO—IIPOMHUCIOBOTO KOMILIEKCY 1
30arayeHHIO TIEBHUX OJIIFapXiYHUX KiJI: B TPUBAJIOMY Mepediry BiiCHKOBOTO KOH(MIIIKTY 3allikaBIEHUX
CTOPIH JIOCHUTH 0araTo, Ie i 3 orisay Ha Te, o 0i3Hec B 30H1 npoBeaeHHss OOC MpoIoBKye MpalfoBaTH.

Bapro jeranpHime 3yNMUHUTUCS HA TAKMX  OCOOJIMBOCTSAX  TEPOPUCTUYHOTO  CEMapaTuiMy,
SIK BAKOPUCTAHHS TOTYKHUX 1H(GOpPMAIITHUX TEXHOJIOTiH, 30KpeMa, TEeXHOJIOTiH iH(popMalliiiHoi BiiiHH.
Sk mpaBuiio, AN TEPOPHU3MY XapaKTepHUH iH(QoOpMamiiHUA pe30HAHC Micas TOro, K BiNOYAEThCA aKT.
CTOCOBHO HasiBHOTO YKPaiHCHKOTO BapiaHTy TepOpHU3MYy, TO BigOyBanachk MiATOTOBKA rpoMajisH yepe3 3MI
mo yreopernss JIHP i JIHP momo denepamizamii kpaiHu, MMOCTIHHO ITEMOHCTPYBaIUCh chabpukoBaHi
HOBHHHU NIPO YKPAiHCBKY BIady Ta AisUIbHICTH 100poBoibLiB Tomo. Hesanexxuuit meaiaekcnept KoctsHTuH

! 3enenenskuii, B. C., Hactiok, B. 5. (pen.) (2008). Ilpobremu cucmemamusayii ma KOMRAEKCHO20 PO3GUMKY
aHmMumepopucmMu4Ho20 3akoHodascmea Yrpainu. Xapkis: I[Ipaso, 42.
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¢oH Errept HaBoANTH cTaTUCTHKY: Jnie 18% pocCisiH BU3HAIOTH, 110 QeaepanbHi KaHaau y Pocii cripusioTs
eckanaiii KoHIIKTY 3 YKpainoro, a 80% BIeBHEHI y PaBIUBOCTI TeIeBI3iiHOT kKapTHUHKH. el mokaszHuk
3QINIIAETHCSA CTAOUTEHUM Oarato pokiB. IIpomaranma MmocTyImoBO NEPETBOPIOE CYCIIBCTBO HA aMOP(HY
Macy, 3aB/IM TOTOBY 10 HOKOPH'.

I'pomanckky myMKy Ha cxomi YKpaiHM 3Ha4HOIO Mipoio (opMye came pOCiHChbKe TejeOaueHHS.
Uumano memkanniB Jlonbacy paamie AuBUTHMYTbcss HOBMHM 3 Kazani Ta PszaHi pasom 3 pocificbkoio
BEpCi€l0 YKpaiHCHKUX MOJiH, aHi’K HOBMHHU MicueBux 3MI.

TepopuCTHYHAN cemapaTh3M MOXE CTaTH TPUBAIUM KOHQIIKTOM, SKWH Oyae MIISBO IPOTIKATH.
Jlume nepxxaBa, sika MoKe 3a0€3MeUnTH aBTOPUTAPHUN KOHTPOJIb HaJ iH(QOpMAaIIifHUM IPOCTOPOM Ha BCild
TEpUTOPii KOHQIIKTY, epeBary BiilCbKOBUX MOOUIBHMX HiZPO3iNiB i iHQPAaCTPyKTyp IOCTaBKH (iHAHCIB,
conmart, 30poi Ta OoempHITaciB, Mae IaHC Ha mepeMory. MepexeBi Iii TepopHCTIiB Ha TepuTopii YKpaiHu
B CyKYITHOCTi 3 MIATPUMKOIO POCIHCHKMX BIHCHK Ha KOPJOHI TOCTIHO TO3BOJSATHMYTH IPOJOBKYBATH
Pocii mocrawanHs TepopucTiB, 30poi Ta OoempumaciB Ha yKpaiHCBKY TepuTopiro. Jlomokm wmu
HE KOHTPOJIOEMO  iHGOpPMaliiHMH [poCTip Ha BIAcHIK Tepuropii cxomy VYKpaiHH, He MOXHa
pO3paxoByBaTH Ha MIATPUMKY 3 OOKy BJIACHOTO HAceNICHHA. A Ile O3Hadae, IO MOXKIWBE IIOCTIHHE
i IKPiITEHHs TEPOPHCTIB 3 6OKY «30MOOBAHOT0» HACENECHHS?,

OTxe, TepOpu3M B CydacHi YKpaiHi MOXKHA BU3HAYUTH K TEPOPUCTUYHUH cemapaTu3M depes Horo
MeTy, OCOOJMBOCTI Ta TPHUBAJICTh y Yaci. BiH memami maOyBae mMacmTaOHOCTI ¥ momoyaTH Horo MoskHa
Yyepe3 OrOJIONICHHS BOEHHOTO CTaHy Ta BCTAaHOBIEHHS iH(OPMAIIHOTO KOHTPOJIO Ha BCId TepHTOPii
Vkpainu. OgHMM 3 TOIOBHUX YMHHUKIB y MEpeMO3i HaJl TEPOPUCTUYHUM CelapaTru3MoM € (OpMyBaHHS
ITO3UTUBHOTO  30BHIMIHROTO IMIIDKY YKpaiHH, 30KpeMa, TMpoBeACHHS pedopM, CIPSIMOBAHUX
Ha €BPOIHTETPAIliI0 Ta JEMOHCTpAIlis IEMOKPATH3allli )KUTTS CYCIiIbCTBA.

[lpobGnemMa TOMIyKYy [UIAXiB MNPOTHIOII PI3HUX BHIIB TEpopuU3My H cemapaTH3My €
MDKJIUCIUILTIHAPHOIO, 1, Ha HAIll MOTJISA, MOTpedye MOCHIKeHHs MoOyaoBa e(DeKTHBHOI HaaJep:KaBHOL
CTPYKTYPH, 31aTHOI 3yTHHUTH arpecito 0yIb—IKOi Jep>KaBH CBITY.

Hacniaku TpuBanoro BIUIMBY Ha CYCHiJbHY CBiIOMICTH XHUTENIB YKpaiHH paAsHCBHKOI 11€0J]0Tii Ta
[pomnaraHiy, HECHPUATIMBOI Uil HALiOHAIBHOTO PO3BUTKY MOBHO-KyNbTypHOI momituku CPCP,
0e3yMOBHO, YCKIaAHWIN s He3alexHoi YkpaiHcekoi JlepxaBu 3amady CTBOPEHHS BJIACHOTO
T'YMaHITapHOTO POCTOPY".

Ha nymky M. Psabuyka, paasiHCBKa 11€0JI0TiS Ta Mporaranaa, cepel] iHIIOTo, IepeciiyBalid TaKoXK
METy HeIONyLeHHs (OpMyBaHHS 3araJbHOYKPaiHCHKOI 1JEHTHYHOCTI, IITY4YHO HaB S3yIOUH 1A€I0
po3’emnanocti CximHoi Ta 3axigHoi YKpaiHM HABITH MICHS TOTO, SK BCI €THIYHI YKpaiHCBKI 3eMIIi
ormuumuck B Mexkax YPCP. Ille y 2011 porii BiH 3a3HauaB, 110 xuteli L{eHTpanbHOi YKpaiHu movyBarTh
OlbIy cOLiaIbHY AMCTAHLII0 MK cOoOOI0 1 3aXiJHUMH YKpaiHISIMHM, HDXK MK c000I0 Ta pOCisSHaMu.
A xwureni [liBgas 1 Cxony BBaXkalln He JIMIE «3alafeHIliB», a ¥ xureniB LleHTpansHOoi Ykpainu Oinmbr
qyKHMH co0i, HiK POCisSHH i HaBiTH Ginopycnu®.

YacTKOBO 1€ TIOSICHIOETHCS TAKOX 0COOJIMBOCTSMH €THIYHOTO CKJIaJy HACENICHHS PETiOHIB YKpaiHH.
Tpynosa mirpamis B Jlorenpky Ta Jlyranceky obmnacti y nepion inayctpianizarnii CPCP (2-a momosuna 20-x
i 30-1 pokn), a Takox ocoOxmBOCTi 3acenenHs Kpumy micns Jpyroi cBiToBoi BiitHE mpU3BEIHN A0 iCTOTHOTO
301IBLICHHS Y CKIai 1X HaceJeHHs BijcoTka pocisH. Tak, 3a nanumu nepenucy 2001 poky B ABTOHOMHIMH
Pecny6nini Kpum 58 % Hacenenns cknaganu eTHiuHi pocisiau, 97 24 % — ykpainui. 78,75 % HaceneHHs
iBOCTPOBY BBAXKAJIO PiZHOIO MOBOIO POCiiichky, 9,51 % — yKpaiHChKy®.

Sk CBIAYUTH iICTOPUYHUEN JTOCBIJ, IPUXWILHUKN CEMapaTu3My JUis JOCATHEHHS CBOIX LIJICH MOXYTh
BJIABAaTUCS SIK J0 HCHACWIBHMUIIBKHX [if, TaKk 1 3acTocoByBaru 30poiiHi (opmu i crocobu OopoThOHU.

! Tnanka, K. (2014). Indopmaniiina siiina 3a Cxia: 9ac 6oporuTHCs. Yipaincoiuii Tusicoers
<https://tyzhden.ua/Columns/50/114335>. (2022, uepBens, 21).

2 HanioHanbHuii iHCTUTYT CTpaTeridHuX Aociimxenn (2016). MixkHapoaHuii 10CBi 60pOTHOU 3 cenapaTU3MOM:
BUCHOBKH 151 YKpaiuu. Auarimuuna 0onosios, 12. Kuis.

% Tam camo.

4 Pabuyk, M. 1O. (2011). «Cax-max, abusxy: 06adysms poKie noCmKOMyHicmuunoi mpancgopmayii 6 Yxpaini.
Yxpaina. Ilpoyecu nayiomeopenns. Kuis: K.1.C., 381-396.

® Beeykpainchbkuii nepenuc Hacenenns (2001). Hayionanohuti ckiad Hacenens, MOGHI 03HAKU, 2POMAOAHCIEO.
Posmopin HaceneHHs 3a HALIOHATBHICTIO Ta P1IHOK MOBOIO
<http://2001.ukrcensus.gov.ua/results/nationality _population/>. (2022, uepsess, 21).
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BignoBigHO 10 IIBOrO METOIM, IO 3aCTOCOBYIOThCS JepiKaBaMy Ui 30CpEKEHHS TEPHTOPIalbHOT
LLTICHOCTI, MO)KHA YMOBHO MOJILJTUTH Ha JIBa OCHOBHI THUITW: HEHACHJILHUIIBKI Ta HACUJIBHHIIBKI (CHUIIOBI 200
pEIpecHBHi).

MikHapoIHHN JTOCBiJ 3 MPOTHIII cemapaTu3My 3acBiguye, 1o 3 9acoM (abo 3 MOMEHTY BiIMOBH
MPUXHUIILHUKIB cenaparu3My Big 30poitHoi 00poThOHM) BiliCEKOBO-CHIIOBI PENIPECHBHI METOAM MOCTYMAIOTHCS
HECHJIOBUM KOMIIPOMICHUM 3aXOAaM, 3a JOINOMOIOI0 SIKMX JOCSTajach MOXJIMBICTH YIPAaBIATH Ta
MTO3UTHBHO BIUTUBATH Ha Ne3iHTerparlifini mporecu. Ilpore y pa3i BHHHUKHEHHS 3arpo3u AEpPKaBHOCTI
MPaKTUYHO BCi KpaiHH, Y T.4. JJEMOKPaTHYHI, HE BUKIIIOYAIOTh MOXKJIMBOCTI 3aCTOCYBAaHHS CHIJIOBUX 3aXOJIiB.
OueBuHO TakoX, IO YCHIX Y MPOTHIIi cemaparu3My OaraTro B YoMy 3aJIeKHThb Bil e(eKTHBHOCTI
IIPEBEHTHBHUX 3aXO0JiB, 30KpeMa CIIPSIMOBAHUX HA HEIOMYLIEHHS (OPMYyBaHHS CENapaTUCTChbKUX 30pOHHUX
TpyTI, Ta CIIPOMOXKHOCTI AP KaBH BUOYIOBYBaTH a/IeKBaTHY BHYTPIIIHIO Ta 30BHIIIHIO MOJIITHKY.

Ilpu wpoMy mix wYac BHpIlIEHHS TNPOOJIEM CemapaTu3My, OCOOIMBO Ha MOYAaTKOBOMY Ta
3aBeplIAIbHOMY eTamaxX, HEeoOXiTHO MAaKCHMaJIbHO MParHyTH [0 3aCTOCYBAaHHS HEHACHIBHUIBKUX
MIOJITHYHUX METOMIB, iHTeHCH(DiKyBaTH iH(pOpPMaIiifHy MOJITHKY B MPOOIIEMHHUX peTioHaX, po3’SCHIOIOYH
nepeBard CTa0iIbHOI TEepUTOpiaNbHOI LIUTICHOCTI KpaiHW, a TakoK HENOTMKH abo HEMOXIHMBICTh
BiJOKPEMJICHHS Ta yTBOPEHHS HOBOI KpaiHH, 0COOIIMBO KOJIU TaKi Aii cymnepevarsb 3aKOHOAABCTBY.

Meroan 1 cmocobu OOpOTHOM i3 cemapaTu3MoM, €(PEeKTHUBHICTh SKUX IMATBEPIKYETHCS JIHIIES
3 MeBHMM a00 HaBiTh MIHIMAJFHUM CTYIEHEM WMOBIPHOCTI abo xoua il o4eBHHA, ajie He Oyiia JoBeaeHa
JOCIHIJHUKaMH uepe3 Opak MPHUKIIaIiB:

1. BupimeHHs HaranpHUX MiCIEBHX MPOGIIEM Ta AeMOKPATH3aLlist (PO3BUTOK IEMOKpATil B KpaiHi, e
BiOyBaeThCsl KOH(DIIKT). SIK 3acBiguye CBITOBMI MOCBiA, BUpPIMIEHHS HHU3KK MPOOIEM, AKI CIIPUUWHUIN
KOH(QIIKT abo OyJM TPHBOAOM JIO HROTO, 1 33aJOBOJICHHS 3aKOHHUX BHMOI' MiCIIEBOTO HACEJICHHS
T IBUIITYIOTE JIETITUMHICTD YPSAIY 1 MAIOTh CIPHUATH YMHPOTBOPECHHIO.

2. AMHICTYBaHHS yYaCHHWKIB KOH(JIIKTY, sKi CKJIagalTh 30pOK0 1 NPUIHUHAKOTE OOPOTHOY,
CTBOPCHHSI CHCTEMH 3a0XOYCHb Ta BHHATOPOJ JJIS THX, XTO CHIBIpamoe 3 ypsaoM. Lled miaxin xoda i
He 3a0e3neuye mepeMory, 1a€ 3MOTy MOCIa0UTH OOHOBUKIB 1 MPUCKOPUTH 3aBEPIICHHS KOHQITIKTY.

3. BukopucranHs HaliOHANIBHUX (MICLEBUX) KaJIPiB CHIOBUX CTPYKTYpP y 60pOTHOI 3 G0ii0BUKaMH.
s pexoMeHpamisi IpyHTYEThCS Ha MPHUIYIICHHI, [0 OCHOBHI NMPOYPSAOBI CHJIM MOXYTH CIPHUAMATHCS
MICIIEBUM HACEJICHHSM SIK TakKi, 110 JI0 MIEBHOI MipH BiAPI3HAIOTHECS B KYJBTYpPHOMY UM iHIIOMY TutaHi. Lle
3aCTEepeKEHHS] CTOCYETHCSA 1 MPAKTHKH 3allydeHHS MDKHAPOIHWUX KOHTHHIEHTIB a00 0COOOBOTO CKIIATy
1HO3eMHHX CHJI IO 60pOTHEOH 3 OOHOBHUKAMHU.

4. Po3yMiHHS Ta BpaxyBaHHs KyJbTYPHUX OCOOIMBOCTEH MICIIEBOTO HACEJICHHS IiJ] 4aC OpraHizarii
60poTeOH 3 OoioBHKaMu. AKTYaJdbHICTh TaKOTO IMIJIXOIY 3pPOCTa€, KOJH ICHYIOTH KyJIbTYpHI BiIMIHHOCTI
Mi)XK OCHOBHUMH TPOYPSAOBHUMHU CHJIaMHU Ta HAceJCHHsIM Y 30HI KoHQuuikTy. KpiM Toro, B iHpopMaLiiiHy
100y NEeBHI MOMMIIKU NPOYPSAAOBUX CHII MOKYTh HAOyTH BCECBITHBOI'O PO3rOJIOCY 32 KijbKa XBWIIMH 1 OyTH
BUKOPHCTAHi y PONATraHINCTChKiH BiliHi 111 GOpMyBaHHS BiMOBiIHOT CBITOBOT CYCHiNBHOI TyMKH®.

Ha cyuacHoMy eTtarmi po3BHUTKY YKPaiHCHKOTO CYCITUTBCTBA TIij] CETTapaTu3MOM PO3YMIIOTh TOJITHKY i
MPaKTUKY BIJOKpEMJICHHS, BiJAIJICHHS 4YacTHHM TepuTopii (cemecii) nepaBH 3 METOIO CTBOPEHHS
CYBEPEHHOI JiepKaBH, JIE3IHTErpaIlito Kpainu, nepexij 10 CKiIary iHIoi aep>kaBu (ipeleHTH3M) 9u HaOyTTs
CTaTyCy JyXe IMHMPOKOi aBTOHOMIi. 3p03yMiJI0, KO HACTHCS PO BIOKPEMIICHHS ab0 BiAIIJICHHS YaCTHHHU
TepuTopii YKpaiHH, 1€ TIOBUHHO pO3DIAJAaTHCS HaMU SK 3arpo3a JAEpKaBHOMY CyBEpEHITeTy i
TEPUTOPIaTbHIN IITICHOCTI YKpaiHu.

I1ig momiTHYHIM cenaparu3MoM pO3TIAAIOTH TIEBHUH PI3HOBH/I ICHYIOHUOI B CYCIIUTBCTBI Ta CYCIIJIBHO-
MOJITUYHIN TIOMIMHI TIEBHOT MOMITHYHOT Ono3uilii. BaxkauBo, 1110 METOI TaKOi OMO3UII € BiJIOKPEMIICHHS
YaCTHHU TEpUTOpil Jep)kaBH Ui CTBOPEHHS HOBOTO (NPUETHAHHA [0 BXE ICHYIOYOIO) Jep:KaBHOIO
yTBOpeHHsI abo0 IUIsl HaJaHHS TEBHIM YacTWHI Aep)kaBu aBTOHOMIii. HeoOXimHO 3ayBaXKHTH, IO TONITUIHUI
cermapariu3M NpUTAMAaHHWK TOJITHYHAM BIJHOCHHAM, SIKi BHHHKAIOTh Ha BHYTPIIIHBOAEP)KAaBHOMY piBHI.
Kpim Toro, TiIbKH MONITHYHHIN cenaparu3M CBOIM HACiKOM nependadae TepuTopialibHe BIIOKPEMIICHHS Bil
iCHyI04U01 KpaiH! TIEBHOI TEPUTOPIi K €JMHUH CIIOCIO BUPIIIEHHS MOJITUYHOI TPOOIEMH B CYCITUTBECTBI.

HacnigkamMu TisTeHOCTI CeMapaTUCTCHKUX PYXIiB Ul TyMaHITapHOI Oe3lekn YKpaiHu cTajla BTpaTa
pecypciB Ta HEOOXimHOT IHPPACTPYKTYpPH IS 3aXUCTy 1 MIATPUMAHHS HAIIOHAJBLHOTO TI'YMaHITapHOTO

! Komotym, 1. M. (2017). EQeKTUBHICTE 3aCTOCYBaHHS OKPEMHX METOIIB MPOTHIIi cenapatusmy. [Ipaeo i cycninbcmeo, 5
(208-211), 210.
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MPOCTOPY Ha YaCcTHUHI TEPUTOPiH, ICHYBaHHS MEPEHIKOA MJisi 3aXUCTy BiJ iH(OPMALiIHHOTO BIUIMBY
CYNPOTHBHHUKA XHUTENIB OKYIIOBAaHHX PalOHIB, MOTJIMOJICHHS MPOTHPIY 1 CyNEpeyHOCTe B yKpaiHCHKOMY
CYCIIIBCTBI, paguKaizamis eBHOT HOTO YaCTHHHY, CTBOPEHHS YMOB IS MaHITYJTFOBaHHS MATPIOTH3MOM Ta
HaIlOHAJIBHOIO i7I€€10, aKTUBI3allisl AiSTIBHOCTI MOMYJICTCHKUX aHTHBOEHHUX MPOPOCIHCBKUX PYXiB TOLIO.
Hampuknan, sk nume Washington Post, Pocis Bopye He nmmie ykpaiHCbKe 3epHO 1 MeTal, a TaKoX
3aXOmmiIa TepUTopii, 6arati KopucHUMHU KomannHamu. Cepen HUX — TUTAHOBA i 3aji3Ha pyAa, POJOBHINA
HEBUKOPHCTAHOTO JIITIIO Ta BENUKI MOKIaau BYrULIs. Y CYKYHNHOCTI BOHH KOLITYIOTH JIECSITKH TPHUJIIOHIB
nonapis. Panime 1e 6y10 0CHOBOIO YKpaiHCHKOT eKOHOMIKH'.

Pa3zom 3 TEM, 3arpos3a cyBepeHiTeTy i MallOyTHhOMY iCHYBaHHIO YKpaiHH € MOTHBYIOUHM (hpakTopom
JUIl BOOCKOHAJEHHS CHUCTEMHM T'yMaHiTapHOi Oe3nekd Ta pedopMyBaHHS T'yMaHITapHOI MONITHKH IS
KOHCOIIJamii CyCminbcTBa, BUPOOJIEHHS 3arajlbHOYKpaiHChKOI 1I€@HTHYHOCTI, IIHHOCTEH Ta (hopMyBaHHS
MOJMITUYHOI Haii. 3aKIUKH 10 cemapaTru3My MOXYTb NPU3BECTH Ha JlaBy miacygHux. Tak, crarrs 109
KpuminaibHOTO KOMEKCYy YKpaiHM BCTAHOBIIOE KPHMIHAIBHY BiANOBiNAIBHICTH 3a Mii, BYMHEHI 3 METOIO
HaCWJIBHUIBKOI 3MIHM YW TIOBAJIEHHS KOHCTHUTYIIIIHOTO J1aay a0o 3aXOIUIEHHS Jep:KaBHOI BIaad, TyOJidHi
3aknuku g0 Takux nid tomo. Crarrs 110 Komekcy mepenbauae BiAmOBiTaNbHICTh 32 YMHCHI Jii, BUMHEHI
3 METOIO 3MIiHM MeX TepUTOpii ad0 AeprKkaBHOTO KOPAOHY YKpaiHU Ha MOPYIIECHHS MOPSAAKY, BCTAHOBIEHOTO
Koucturyuiero Ykpainu, a Takok MyONiuHI 3aKIMKH YH PO3MOBCIOMKEHHS MaTepialiiB i3 3aKIIMKaMu
IO BUMHEHHS TaKWX i, y TOMY YHCII, SKI0 BOHHW BYMHEHI 0C000I0, SKa € MPEICTaBHUKOM BiIamu, abo
3a MOTepeIHHFOI0 3MOBOIO TPYIIO0 OCi0 Ta iH.

BepxoBHoto Pamoro VYkpaiHum npuilHATO 3MiHM [0 3a3HaueHMX craredl KpuMiHambHOTO KOoAeKCy
VYkpaiau. Tenep 3a CKOEHHS 3a3HAYCHUX Mil MPU OOTSHKYIOUMX 0OCTaBHHAX IepemdadeHa BiIMOBiIaIbHICT
3a ct. 109 mo 10 pokiB mo36aBieHHs Bodi, a 3a cT. 110 KpuminansHoro xonekcy Yipainu Big 5 mo 10 pokis
no30asieHHs Boii. KpiM Toro, MiHIManbHHN CTPOK M030aBIEHHS BOJI Y SIKOCTI MOKapaHHs 3a JAEp>KaBHY
3pany migpumenni 3 10 mo 12 pokis, 3a auBepciro — 3 8 70 10 pokis, mmuryHcTBO — 3 8 10 10 pokis. Takox
y KpumiHanbHUR KOZIEKC BBOAMTHCS CTATTS NPO «IEPEIIKOAXKAHHS 3aKOHHIN AisIbHOCTI 30pOHMHHX CHII
VYkpainn Ta IiHMMX BIHCHKOBHX (OpPMYBaHB». 3TiAHO 3 HEIO, IIEPEIIKOMKAHHS 3aKOHHIN MisUTEHOCTI
30poifHuX cuil YKpaiHH Ta IHIIHX BIMCHKOBUX (hOpPMYBaHb B OCOOJIHMBHH Mepiof KapaeTbesl MO30aBICHHSM
BOJIi HA CTPOK BiJ[ IT’TH 10 BOCbMH POKiB. Taki x Jii, 1110 mpu3Besu 10 3arubeni el ado 1HIIUX TIKKUX
HACTIJKIB KapaTUMYThCsI T030aBIICHHSAM BOJII HAa CTPOK Bif 8 10 15 pOKiBZ.

OTxe, cenapaTHCTCHhKI MPOLIECH € HEraTUBHUMHU AJsl YKpaiHChbKOi JlepskaBH B LIJIOMY: MOPYIIYETHCS
MeXaHi3M  (YHKI[IOHYBaHHS TOJITHYHOI CHCTeMH, TMaJa€ JIETiITUMHICTh [EHTPalIbHOI  BIAJH,
3arajbHOJICP’KaBHA TIOJNITHKA TMepexuBae Kpuzy. CemapaTusM, CTBOPIOIOUM 3arpo3y JIEpKaBHOMY
CYBEpEHITeTy, MiAPUBA€E TEPUTOPiaIbHY LITICHICTh, MOPYIIY€E NPUHIMITN T€OMONITHYHOI Oe3MeKn JeprKaBHy,
3HIXKYE 11 MDKHAPOJIHHH MPECTHXK TOIIIO.
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CRIMINAL JUSTICE SYSTEM OF UKRAINE
IN THE WARTIME: IMPACTS AND CHALLENGES

The 2022 military invasion to Ukraine became the event that significantly changed the European
political landscape as well as impacted economic and cultural life in all European countries and
the EU in general in context of perspectives of the EU — Ukraine relations.

The problem of the criminality and crime rates in Ukraine have become more an issue after the
European Parliament’s resolution have called on the Heads of the EU states or governments to
grant the EU candidate status to Ukraine “without delay”.

All aspects of life in the contemporary Ukrainian society have become affected by wartime
including criminal justice system and its elements. A traditional burden of protection human
rights imposed on the Ukrainian criminal justice system according to the European Convention
of Human Rights has become obviously impossible to comply with in frontline areas.

Therefore, the first step in the sphere in criminal justice (and justice in general) was expectedly
concerned with derogation of Ukraine from its obligations under the European Convention on
Human Rights what had been done on March 2, 2022. The same steps have been taken on the
national level (martial provision of the Code of Criminal Procedure, for example) that are
discussed below.

The criminal justice system (and justice system in general) has floated (or it is floating) out from
the deepest crisis caused by external war-concerned factors what has become possible due to its
virtual character (use of the electronic services for participants of court proceedings and their
representatives as well as distance character of court sessions).

Research of crime rates in war-time Ukraine shapes a difficult task for many reasons. Movement
of big masses of population abroad and within the country, disorganization of the police forces
on the first stages of Russian invasion, intentional sabotage or reluctancy in registering crimes by
the police officers and other factors distort the real picture or crime trends of the first seven
months of 2022.

Nevertheless, it could be presumed with a high level of accuracy that Russian invasion led to a
partial decrease in criminality due to simplified (from the point of view of long-term crime
prevention) additional control measures introduced by authorities (closing public places,
curfews, abolition of transport connection for long periods, the police and military block-posts,
prohibition of sale of alcohol etc.).

Any further analysis of general crime rates in wartime (and post-war, as we hope) Ukraine
should bear that Ukraine is a country filled with weapons and explosives in which much more
people know how to use these weapons and explosives. Therefore, violent property crime and
organized crime could pose a risk for stability of social relations in Ukraine as well as in any
postwar country.

Human trafficking will also pose a more serious problem for Ukraine and its border states. It is
expected that economic factors will lead to impoverishment of population which could more
easily become victims of human trafficking.

As far as issues of the prison and probation system is concerned, the 2022 Russian invasion has
underlined to which extent the rehabilitative component of the prison policy is sensitive and
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could be easily removed (shortened) due to conditions of the war-time routine in favor of
punitive philosophy covered with slogans of control and national safety.

Keywords: the 2022 Russian invasion to Ukraine, criminal justice system, distance justice, Code
of Criminal Procedure of Ukraine, prison system, human rights, crime rates, property crimes,
crimes against human life and health, crime committed with firearms, prison riots.

Introduction

The 2022 Russian military invasion to Ukraine became the event that significantly changed the
European political landscape as well as impacted economic and cultural life in all European countries and
the EU in general in context of perspectives of the EU — Ukraine relations.

From the beginning of the European integration of Ukraine, the EU had been permanently interested
in having clear picture inter alia on two issues: firstly, what was the situation with crime in Ukraine
(especially organized crime), and, secondly, to which extent criminality in Ukraine could affect the crime
rates in the EU member-states.

In 1996, when the Action Plan for Ukraine was signed, those actions and strategies that Ukraine
would have to implement were defined as “the battle against organized crime and money laundering”
which would have “to be the subject of intense cooperation between the Community and its member States
and Ukraine”. It was stressed that the Union would have to “be very concerned at the development in
Ukraine of organized crime and the weakening of government institutions due to the development of a black
economy and the power of clans on the administration and the economy”. The same was to be said about
“control of illegal migration ... and the fight against drugs).

In 2022, as soon as Ukraine was proclaimed as “one of us” and declared “wanted in the EU”, the ‘big
family’ obviously has received more grounds to demand from Ukraine more concrete explanations on the
subject of criminality in this ‘new member of the family’, where the Ukrainian crime rates have and will
have a bigger importance in the light of mass social and political transformations caused by a new wave of
Russian military invasion where forced mass migration of Ukrainian refugees laid in the center of these
transformations.

Finally, the problem of the criminality and crime rates in Ukraine have become more an issue after
the European Parliament’s resolution have called on the Heads of the EU states or governments to grant the
EU candidate status to Ukraine “without delay”.

Therefore, this research aims at: 1) investigation how the Ukrainian criminal justice system stood up
before the threats of the new wave of Russian military invasion; and 2) investigation of the contemporary
situation with the Ukrainian criminal justice system with corresponding analysis of crime rates.

Questionable Human Rights

All aspects of life in the contemporary Ukrainian society have become affected by wartime including
criminal justice system and its elements. A traditional burden of protection human rights imposed on the
Ukrainian criminal justice system according to the European Convention of Human Rights (hereafter —
ECHR) has become obviously impossible to comply with in frontline areas.

Therefore, the first step in the sphere in criminal justice (and justice in general) was expectedly
concerned with derogation of Ukraine from its obligations under the European Convention on Human
Rights what had been done on March 2, 2022.

The same steps have been taken on the national level (martial provision of the Code of Criminal
Procedure (hereafter — the CCP), for example) that are discussed below.

Distance Justice

One of the essential achievements of the Ukrainian justice system shaped and implemented before
the 2022 Russian invasion was the system of “Electronic Court”, which allowed lawyers and all interested
parties participate in civil, commercial and administrative proceedings on-line from their homes or offices.

As far as criminal justice is concerned, there were some restrictions in the CCP, which granted a right
to parties and their representatives participate to participate on-line in distance criminal proceedings only
from premises of other courts under authorization of an officer of the court. This course was maintained due
to several decisions of the Supreme Court passed in January 2022 refereeing to declared needs of protection
of the rights of defendants although it was more than arguable.
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The 2022 Russian invasion and corresponding military actions immediately brought changes
to possibilities of distance criminal justice proceedings and removed the resistance of some judges
to conduct public hearings in criminal cases on-line not from the authorized premises of other courts,
especially after several incidents of aiming of missiles into buildings of some courts.

As a result, the “Electronic Court” system has become a very powerful and effective tool that had
allowed the Ukrainian judiciary kept afloat in these more than difficult times.

The same could be said about ordinary people who were allowed to be in close touch with
the judiciary even during evacuation and abroad.

The same could be said about other criminal justice agencies which mostly re-shaped their activities
and interactions with suspects, defendants, victims and witnesses using electronic mail, as well as accepting
all applications and claims by email signed with electronic keys.

The Wartime Criminal Procedure

In 2014, due to the first wave of Russian military invasion to Ukraine, the CCP was supplemented
by Chapter IX-1.

According to the Law dated August 12, 2014 (Nel1631-VII) "On Amendments to the Code
of Criminal Procedure of Ukraine Regarding the Special Regime of Pretrial Investigation in Conditions
of Military, State of Emergency, or in the Area of an Anti-Terrorist Operation”, in areas where a state
of war or emergency or an anti-terrorist operation is in effect, the powers of the investigating judge,
as defined by the CCP, as well as regarding the selection of a preventive measure for a period of up
to 30 days, were given to prosecutors. However, this applied to criminal proceedings only in relation
to an exclusive list of crimes.

After the new wave of Russian invasion, the name and provisions of mentioned CCP section was
changed several more times. At presence, Section 1X-1 of the CCP is defined as “Special regime of pretrial
investigation, judicial proceedings under the conditions of martial state” and contains Article 615 with the
provisions related to the martial state.

The most important changes are the following.

It is obvious, that the war conditions have made difficult or even impossible using of witnesses
during the police searches of property. Instead of using witnesses for a search, the CCP prescribes that the
search is allowed without witnesses but with compulsory nonstop videorecording of such an action.

The CCP also says that if there is no objective possibility of further conduct, completion
of the pretrial investigation and application to the court with an indictment, the term of the pretrial
investigation can be stopped by a prosecutor.

Investigation officers have received the powers of arrest a person without a decision of the judge or
the head of the prosecutor’s office if there were reasonable circumstances to believe that an escape
of a suspect is possible. The period of detention of a person without a decision the judge or head
of the prosecutor’s office during martial law may not exceed two hundred and sixteen hours from
the moment of detention. A person detained without a decision of the judge or the head of the prosecutor’s
office under martial law must be released or brought to the investigating judge, the court or the head
of the prosecutor’s office for consideration of a request for a preventive measure against him or her.

In case of impossibility of holding a preparatory court session, the preventive measure in the form
of detention chosen during the pretrial investigation is considered to be extended until the relevant issue is
resolved in the preparatory court session, but no longer than two months.

In the case of the expiration of the court decision on detention and the impossibility of consideration
by the court of the issue of extending the period of detention, the selected preventive measure in the form
of detention is considered extended until the relevant issue is resolved by the court, but for no more than
two months.

If there are objective circumstances that make it impossible to deliver a written notice of suspicion
to the detained person within the time limits (normally — 24 hours), under martial law the deadline
for serving a written notice of suspicion to the detained person may be extended up to 72 hours. If a person
is not served with a notice of suspicion within seventy-two hours from the moment of his detention, such
a person is subject to immediate release.

In criminal proceedings, in which no person was notified of the suspicion on the date
of the introduction of martial law, the period from the specified date to the date of termination or
cancellation of martial law is not included in the general periods of procedural terms.
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Testimony obtained during the interrogation of a witness or victim conducted under martial law, may
be used as evidence in court only if the course and results such an interrogation was recorded using
available technical means of video recording.

Testimony obtained during the interrogation of a suspect conducted under martial law, may be used
as evidence in court only if a defense attorney participated in such interrogation, and the course and results
of the interrogation were recorded using available technical means of video recording.

Copies of materials of criminal proceedings, in which pre-trial investigation is carried out under
martial law, must be kept in electronic form by the investigator or prosecutor.

Right to Freedom in the Hands of Prosecutors

As it was stressed above, one of the most controversial changes brought to the Ukrainian criminal
justice system under martial law was giving the powers of investigating judges to prosecutors. Article 615
of the CCP says if there is no objective possibility for the investigating judge to exercise the powers of
choosing a preventive measure in the form of detention of a suspect for a period of up to 30 days (list of
crimes is provided by the law), if the delay in choosing a preventive measure can lead to the loss of traces
of a criminal offense or the escape of a suspect, such powers are exercised by the head of the prosecutor’s
office or his/her deputies.

The idea was more than understandable and accepted in areas located directly on the frontline or near
the frontline. Nevertheless, in Kyiv, even after Russians troops were knocked out from the neighborhoods
of the capital, investigatory judges did not fulfill their duties for a big enough period and, consequently,
these powers were taken by prosecutors. Unlimited use of imprisonment — very often without proper
grounds — has showed the extreme importance of the judicial control over deprivation of freedom on pre-
trail stage of criminal proceedings in democratic society; the prosecutors, in contrast, showed the danger of
the strategy ‘it is much easier to close him/her rather that have any troubles in the case of escape in these
unstable times’.

Crime Rates

According to the Ministry of Internal Affairs of Ukraine, there was a decrease in the level
of criminality what was influenced by the decision of the Parliament to strengthen responsibility
for property crimes under martial law (now for such crimes one can receive from 10 to 15 years in prison),
as well as the presence of the police or military block-posts on the roads and the introduction of a curfew.

Here, we can draw some conclusions from the crime rates in Ukraine for the first six months of 2022
as compared with the same period of 2021 of even of the previous 9 — 10 years.

Compared to the first half of 2021, in the first six months of 2022 the number of registered crimes
decreased from 189,900 to 163,400 (by 14%).

At the same time, the number of crimes in which persons were suspects were detected decreased
from 86.6 thousand to 53.4 thousand (by 38%)

The number of indictments sent to the court decreased from 72.3 thousand to 40.4 thousand (by 44%).

What is important is the fact that during this time, the number of investigators and prosecutors
practically did not change (except for the temporarily occupied territories):

The figure 1 shows that the new Russian invasion “cut” the number of crimes in March 2022 what
can be explained both by breakdown of the normal routine even of criminals as well as obvious
impossibility of registering all crimes.

It should be also noted that the police and military block-posts and curfews indeed shortened the
number of possibilities where people used to commit illegal acts as the Ministry of Internal Affairs had
stated. A factor of reducing of both potential criminals and victims also should be taken into consideration
as soon as many million Ukrainians left the country (Figure 1).

In the first half of 2022, we can observe more than a significant decrease (almost twice) in the
number of indictments sent to courts against the background of a relatively insignificant (by 1/7) decrease
in the number of recorded offenses. Therefore, it could be concluded that the new wave of Russian invasion
seriously undermined the criminal justice system of Ukraine when the general number of crimes changed
insignificantly in the lite of more than substantive reduce of persons who had been detected as criminals.

On the other hand, after the 2022 Russian invasion more than 5,2 million refugees left Ukraine.
Therefore, mention above numbers should reflect the reduce of the Ukrainian population after the beginning
of the War.
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Figure 1. Number of registered crimes in 2022 (by month)

The number of crimes against judiciary and justice reduced from 4.6 thousand to 2.1 thousand
(a decrease of 54%) where the number of indictments in such cases sent to court decreased by 47%.
The decrease was largely due to Article 382 of the Criminal Code (intentional non-execution of a court
decision) — 709 in 2022 against 1,931 in 2021 what could be easily explained that in the first weeks
of the War a few people were seriously concerned with the execution of court decision in the lite
of absolutely instability.

The number of offenses against human life and health remained approximately at the same level —
21.7 thousand against 20.5 thousand in 2022. However, the number of intentional homicides (Article 115
of the Criminal Code) has increased significantly — from 3,051 crimes registered in 2021 to 9,293 in 2022.
Probably, these statistics also included homicides committed by the 2022 Russian military against
the civilian population of Ukraine.

The Figure 2 presents the number of crimes against human life and health registered in the first six
months of 2022: again, we can observe how the War “cut” the number of crimes against human life and
health in March 2022 because of the mentioned above reasons. As a result, in July 2022 the number
of crimes against human life and health, previously dropped in March 2022, has reached the level
of January (Figure 2).

A special attention should be paid to the statistics on intentional homicides where, as it was stressed
earlier, number of homicides committed by Russian soldiers was incorporated into general number of all
crimes of the same type.

The figure below presents the number of registered intentional homicides registered in the first six
months in 2021 and 2022 (Figure 3).

At the same time, having approximately the same number of suspects for the first half of each year,
we can point at the fact that in the first half of 2021 the 5th criminal was detected having committed this
gravy crime. In contrast, in 2022 only the 15th criminal was identified what indicates the weakness of the
national criminal justice system in the wartime.

As far as interaction between victims and law-enforcement bodies is concerned, after Russian
military invasion, Ukrainians applied to the law enforcement agencies with claims of minor injuries much
less — 7,364 in 2022 against 12,981 in 2021, about domestic violence — 773 in 2022 against 1,508 in 2021.
These aspects can also be explained that people in general understood the priorities of the law-enforcement
system in the wartime where the police officers will be reasonable expected to sabotage registering such
minor cases.
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Figure 2. Crimes against human life and health in 2022 (by month)
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Figure 3. Intentional homicides (six months of 2021 and 2022)

At the same time, the number of crimes against the will, honor and dignity of a person has increased
significantly — from 451 offenses to 1.5 thousand. There is an increase of 3.3 times, but at the same time the
number of criminal proceedings sent to court with an indictment did not increase, but on the contrary
decreased by 2.5 times. The increase is explained with a broader use of Article 146-1 of the Criminal
Code — “Forcible disappearance”. In 2022 first (six months), 1219 offenses were recorded, compared to 25
in 2021. Here, we are presuming the facts of the disappearance of missing people during the war, and in the
vast majority of cases the perpetrators will not be detected and punished.
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Offenses against of Military Service (Military Crimes)

Expectedly, the number of offenses against of military service (military crimes) also increased
significantly — from 1.6 thousand to 4.4 thousand (increase by 270%, but the number of indictments sent to
courts increased by only 22%). Unfortunately, the increase was due to Article 407 (“Abandoning a military
unit or place of service”), Article 408 (“Desertion”) and Article 402 of the Criminal Code
(“Disobedience”).

The figure below presents the number of crimes against military service registered during six months
in 2021 and 2022. It shows that increasing of the personnel of the Military Forces of Ukraine expectedly led
to increasing of crimes committed by Ukrainian officers and soldiers (Figure 4).
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Figure 4. Crimes against military service in 2022 (by month)

The figure below presents the number of crimes against military service registered during six months
in 2021 and 2022 (Figure 5).
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Figure 5. Crimes against military service (six months of 2021 and 2022)
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A special stress is paid to number of crimes in the form of absence without leave from a military unit
or place of service.

The main conclusion is that the number of registered crimes has increased (although not
significantly, see data, for example, of 2015) parallel to the decrease of identified suspects (Figure 6).
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Figure 6. Absence without leave from a military unit (2014 — 2022)

Partly the same could be said about more gravy crime — desertion: in 2014 a ratio between registered
crimes and suspects was 1,4 and 1,1 in 2015. As far as the first six months of 2022 is concerned, the same
ratio is 12 (Figure 7).
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No fewer interesting conclusions could be drawn from the use of Article 426-1 of the Criminal Code
(Excess of power or official authority by a military official). In the period of the first seven months of 2015,
22 crimes were registered with 1 suspect (42 crimes with 9 suspects for the whole 2015), in 2022 we can
observe increasing distance between number of crimes and number of suspects (Figure 8).
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Figure 8. Excess of power by a military official (2015 — 2202)

Property Crimes

While talking about property crimes in wartime Ukraine, the first hypothesis appears that the absence
of the well and properly organized policing would lead to serious increase of property crimes.

Nevertheless, the number of recorded offenses against property has significantly decreased —
from 93,000 in the first half of 2021 to 49,200 in the first half of 2022 (by 47% less). This number should
be analyzed together with the fact that the number of indictments in property crimes sent to court decreased
by 56%.

The figure 9 below presents the number of crimes against property registered every month in 2022
(Figure 9).
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Figure 9. Crimes against property in 2022 (by month)
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The figure below presents the number of crimes against property registered every month in 2021 and
2022 (Figure 10).
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Figure 10. Crimes against property (by month)

The figure below presents the number of thefts registered in the first six months in 2021 and 2022
(Figure 11).
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Figure 11. Theft (six months of 2021 and 2022)

The next figure presents the number of aggravated robberies registered for the first six months
in 2021 and 2022 (Figure 12):

As far as the crime of marauding is concerned, it is considered not as a crime against property but as
one against military service although the Article stresses directly on the property issues.

According to Article 432 of the Criminal Code (Marauding), theft on the battlefield of things
belonging to the killed or wounded become punishable by imprisonment for a term of 5 to 10 years
according to the Law No. 2117-1X dated 03.03.2022 (previously, the minimum level of punishment was 3
years of imprisonment).

On the opinion of the Committee of the Ukrainian Parliament on law-enforcement issues “during the
discussion of the draft law, [members of the Parliament’s Committee] emphasized that the proposed
changes will allow establishing a fair punishment for persons who use the helpless state of residents of
certain territories during hostilities for robbery and aggravated robbery, as well as appropriate other
people’s property on the battlefield, using tragic circumstances for their own profit”.

42



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE ® Volume 9 Issue 4 2022

600 519

468

500
400
300
200

100

0
January —June 2021 January —June 2022

[ Aggravated robbery — Number of registered crimes

B Aggravated robbery — Number of suspects

Figure 12. Aggravated robbery (six months of 2021 and 2022)

In the explanatory note to the Draft Law, the Committee explained that “marauding is an
unacceptable phenomenon in a civilized country, and the effective fight against its manifestations is one of
the urgent tasks of the state”.

Nevertheless, the reality was far from the official notes and declarations: only one crime of
marauding was registered in 2014 and one crime in 2022. Moreover, on both cases, suspects were not
detected. In 2013, 2015 — 2021 no crimes of marauding were registered at all.

Crimes Committed with Firearms

While analyzing crimes committed with firearms, it could be expected that crime rates resulted from
illegal use of firearms would extremely be rising after February 2022.

Nevertheless, the official crime statistics from the Office of General Prosecutor partly refutes such
a presumption (Figure 13).

Yes, it is obvious that the number of crimes with weapons has seriously risen for the seven months
of 2022 comparing even with the whole year of 2021. On the other hand, the Ukrainian history knows
examples when number of crimes with weapons was higher even in peacetime (2014, 2015). Additionally,
it should be noted that in 2022 alongside with increasing of number of crimes committed with weapons
the number of suspects in the same criminal proceedings decreased (Figure 13).

3000

2523
2500 m

2000
1526
1500 —
1021
1000 761
579 583
508

500 |:|I I I:l I:l I:l 388 395  3q
LM e Tn oo e

2013 2014 2015 2016 2017 2018 2019 2020 2021 January

—July
2022

[ Crimes committed with firearms B Suspects in crimes committed with firearms

Figure 13. Crimes committed with firearms (2013 — 2022)

43



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

Official statistics from the Office of General Prosecutor does not prove the hypothesis that
“saturation” of the Ukrainian society with firearms during the first days of Russian invasion lead
to increase of number of crimes concerned with illegal use of firearms (Figure 13).
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Figure 14. Intentional homicides committed with firearms (2013 — 2022)

The same could be said about intentional serious bodily harm committed with firearms. Yes, the data
shows that seven months of 2022 have brought bigger number of such crimes. On other hand, data of 2014
and 2015 shows the same numbers even in the absence of the 2022 Russian military invasion. Moreover,
inthe general structure of crime statistics these number are not sufficient for making conclusions
(Figure 14, 15, 16, 17, 18, 19, 20).
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Figure 15. Aggravated robberies committed with firearms (2013 — 2022)
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Figure 19. Aggravated robberies committed with firearms (2022, by month)
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Figure 20. Crimes committed with explosives in 2022 (by month)

The Prison System and Probation

The Ukrainian prison system appeared appears not to be ready to the 2022 Russian invasion; prison
administrations affected by the war have not been ready to face military aggression.

Thus, the evacuation of prisoners led to violations, torture, inhuman treatment and violation of
private and family life due to tensions between staff and prisoners.

For example, in the middle of March 2022, up to 400 convicts from the Orihivska Correctional
Colony Ne 88 (Zaporizhzhia region) were evacuated to the central Ukraine — to Kropyvnytska Correctional
Colony Ne 6 where one of the serious incidents took place. From the words of convicts, they have been
beaten by prison officers for no reasons. On opinion of prison administration, evacuated convicts had in
possession a big number of forbidden things like self-made knives, sell-phones, charging devices, syringes
and drug. Trying to conduct a search and to remove forbidden things from prisoners, prison officers met a
resistance that led to use of physical force and restraints against prisoners.

In addition, when Russian forces captured any Ukrainian prison, they usually demanded Ukrainian
prison forces to collaborate. In case of disobedience, the officers faced threats of torture or even death.
However, if they collaborated, they were accused of treason from Ukrainian authorities. In the middle of
2018, there was a case where Ukrainian partisans exploded a car with a former Ukrainian prison officer
who agreed to collaborate with the occupants.

Another trap consisted of the unknown legal status of Ukrainian prison officers. They had been
suspended of all powers but — paradoxically — in the meantime were asked to continue executing their
duties. No legal status meant no legal guarantees.
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Nevertheless, the Ukrainian prison system did not face the increased number of prison riots and other
forms of illegal actions aimed at disorganization of corrections in 2022: one crime of mentioned type was
registered in February 2022 and one crime was registered in July 2022 where no suspects were found
in both cases (Figure 21).

A comparative analysis of numbers of this type of crime committed in previous years can prove
that enough restrictive measures implemented by prison administration during the wartime led to decrease
of any similar illegal actions (Figure 21).
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Figure 21. Actions aimed at disorganization of corrections (2013 — 2022)

It sounds surprisingly but one of the acts of disobedience with the prison rules that took place
in Polytska Correctional Colony Ne 76 was conducted in the beginning of July 2022 not by prisoners
but by prison officers. Moreover, much more surprisingly is the fact that in the end of July 2022 the same
prison was affected by a riot conducted by more than sixty inmates who burnt the majority of premises
of the prison.

Obviously, the chaos of the first days of Russian invasion affected the prison system to a large extent
what caused the bigger number of escapes of prisoners from different types of prison establishments
(Figure 22).
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Figure 22. Escape from places of detention in 2022 (by month)
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The number of escaped prisoners for the first seventh months of 2022 is bigger than in previous years
but not yet so sufficient as compared with 2013 — 2018 (Figure 23).
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Figure 23. Escape from places of detention (2013 — 2022)

Probation service
The figure below presents the number of avoidances of community punishments registered every
month (January — July) in 2022: (Figure 24).

140

117 117
120

97
100

80 63 65

60 51

40

20
0

0

January February March April May June July

[ Avoidance of community punishments — Registered crimes in 2022

Figure 24. Avoidance of community punishments in 2022 (by month)

The figure below presents the number of avoidances of community punishments registered every
month in 2021 and 2022 (Figure 25).
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Mission of the Prison Service

One of the grounded achievements of the pre-war Ukrainian prison system was significant change
of its focus — from punishment to rehabilitation.

The Ukrainian prison system has been developing the rehabilitative orientation since 1991 with
prominent results based on the more than serious decrease of prison population and corresponding
incarceration rate.

Unfortunately, the War has changed the focus from rehabilitation to control.

On one hand, all ties between national and international NGOs, governmental actors and volunteers
in the sphere of offender rehabilitation had been weakened or broken. On the other one, evacuation of big
masses of prisoners from prisons located on the front line to new prisons obviously led to new checks,
searches, control measures and, consequently, to new priorities of prison administration focused on control
rather on rehabilitation.

Suspects and offenders as a last reserve

During the first weeks of the War, it was obvious that the Government could not control the situation
for 100% and was looking for all possible resources to save the situation in the country where patriotic
feelings were allowed to be presented on the streets. After unlimited giving weapons to all people on the
streets on their demand, the Government went further and decided to give weapons to offenders — both pre-
trial suspects and sentenced offenders.

For the first six weeks of the War the President of Ukraine pardoned 363 sentenced offenders who
declared wish to fight against Russians. Nevertheless, in the light of the situation, which was becoming
more stable and optimistic, such an initiative seems to be shortened and finally closed.

In the middle of March 2022, the Parliament adopted the amendments to the CCP (Article 616)
which allowed temporary release of suspects from pre-trial investigation or trial in custody, except for those
who are suspected of committing crimes against the foundations of national security of Ukraine, as well as
some other crimes (intentional homicide, illegal deprivation of liberty or kidnapping of a person, enforced
disappearance, taking hostages, sex crimes, robbery, extortion, participation a criminal organization,
establishing or spreading criminal influence, gangsterism and some other crimes against public safety).
Atemporary release to a suspect or a defendant can be granted by the investigating judge after
consideration of the request of the prosecutor.

49



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

Finally, the suspect or the accused, in respect of whom the preventive measure in the form of custody
has been canceled, must immediately, no later than 24 hours, appear at the appropriate territorial center
of recruitment.

At the moment, there is no information in open sources concerning the examples of release
of suspects, defendants and sentenced offenders from prisons which can be explained with the absence
of preconditions for such actions: empty space is filled with volunteers from free society and professional
soldiers.

Human Trafficking: “New Markets, New Perspectives”

According to general stereotypes (which are not far from the reality), Ukraine has traditional been
used as a transit country for the aims of human trafficking. In its recent judgment of 16 February 2021
in«V.C.L. and A.N. v. the United Kingdom» (applications nos. 77587/12 and 74603/12), the European
Court of Human Rights pointed at the similarities in the route to the United Kingdom taken by the victims
of human trafficking where Ukraine is defined as a transit country to Poland, the Czech Republic,
Germany, and France.

What is stressed in declarations and notes of many political leaders from the EU, Ukraine, and other
Europeans states that Russian invasion to Ukraine has given the future of many Ukrainian women and
children in hands of criminal elements as a consequence of the chaos in Ukraine that took place in the first
period of the War. Indeed, the author’s personal sources prove that some humanistic initiatives of the
NGO’s and individuals on bringing of refugees to new homes in the states of Western Europe were halted
because new “opportunities” of sheltering were proposed by persons who can be arguably suspected
in human trafficking and forced labour.

On the other hand, in academic sources, the authors rightly assert that shaped in mass-media
imagination about ‘innocent victim’ of human trafficking in fact does not meet the reality. Moreover,
Russian invasions to Ukraine has moved the concept of ‘innocent victim’ of human trafficking far from the
reality.

In is generally accepted that human trafficking is mostly an organized crime activity which
demands cooperation among different persons in different states. With the beginning of the 2022
Russian invasion, dealing alongside with controlling of the wave of refugees, the Ukrainian government
restricted movement of males to neighbor states where males were mostly involved in this crime activity
(Figure 26, Figure 27).

On the other hand, a new slave marked was opened on the East of Ukraine and in all occupied
territories under the control of the Russian authorities. There is mass evidence of capturing of civilians and
military men with further informal demands of big sum of money for each person (up to 30 thousand US
dollars) with corresponding formal letters from Russian officials that “N. resisted to the Special Military
Operation conducted by the Military Forces of the Russian Federation in Ukraine. Therefore, N. will be
deprived of freedom on unpredictable period until the Special Military Operation ends”.
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Figure 26. Human trafficking in 2022 (by month)
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Conclusions

Having summarized up presented above ideas, we have come to the following conclusions that
reflect the state of things within the wartime Ukrainian criminal justice system.

The criminal justice system (and justice system in general) has floated (or is floating) out from the
deepest crisis caused by external war-concerned factors what has become possible due to its virtual
character (use of the electronic services for participants of court proceedings and their representatives as
well as distance character of court sessions).

Research of crime rates in war-time Ukraine shapes a difficult task for many reasons. Movement
of big masses of population abroad and within the country, disorganization of the police forces on the first
stages of Russian invasion, intentional sabotage or reluctancy in registering crimes by the police officers
and other factors distort the real picture or crime trends of the first seven months of 2022.

Nevertheless, it could be presumed with a high level of accuracy that Russian invasion led to a partial
decrease in criminality due to simplified (from the point of view of long-term crime prevention) additional
control measures introduced by authorities (closing public places, curfews, abolition of transport connection
for long periods, the police and military block-posts, prohibition of sale of alcohol etc.).

Any further analysis of general crime rates in wartime (and post-war, as we hope) Ukraine should
bear that Ukraine is a country filled with weapons and explosives in which much more people know how to
use these weapons and explosives. Therefore, violent property crime and organized crime could pose a risk
for stability of social relations in Ukraine as well as in any postwar country.

Human trafficking will also pose a more serious problem for Ukraine and its border states. It is
expected that economic factors will lead to impoverishment of population which could more easily become
victims of human trafficking.

As far as issues of the prison and probation system are concerned, the 2022 Russian invasion has
underlined to which extent the rehabilitative component of the prison policy is sensitive and could be easily
removed (shortened) due to conditions of the war-time routine in favor of punitive philosophy covered with
slogans of control and national safety.
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HHYBJIYHO-IIPUBATHA JUXOTOMISA MUTHOI'O ITIPABA:
TEOPETUKO-METOJOJIOI'TYHI TA IPAKTUYHI ACIIEKTHU

The article deals with the theoretical and practical aspect of customs law dichotomy. Despite the
fact that Ukrainian customs law is considered a public law branch, private law methods and
approaches are successfully used. Based on the analysis of current customs law the main
prerequisites and peculiarities of their implementation in customs regulation are investigated.
For these purposes, the following principles of customs are analysed: 1) simplification of legal
international trade; 2) recognition of the equality and legality of the interests of all economic
entities, regardless of the form of ownership; 3) encouraging honesty; 4) responsibility of all
participants in relations regulated by the Customs Code of Ukraine. Their focus on the
liberalization of customs, a deviation from the total imperative methods of influence on relations
in this sphere, has been proven. In the context of the extending role of the private legal grounds
of customs, the issue of compromise in cases of customs rules violation is raised. The essence
and peculiarities as well as the scope of the customs compromise are found out. It is supposed
that legal institution of the authorised economic operator is based on compromise norms
guaranteeing certain advantages to the involved parties upon fulfillment of specific conditions.
It is also proved that along with the traditional imperative method of legal regulation, customs
law applies the dispositive one. It was found that the most common manifestation of the
dispositive method in customs law is the method of general permissions. The backgrounds for
the activity of such new categories of the participants of legal customs relations as customs
auction, customs reduction (Dutch auction), authorised economic operator and others are
analysed in the context of bringing private elements in the public sphere.

Keywords: dichotomy, customs law, customs, customs regulation, private law, public law.

Beryn. IlpaBo Ykpainu, sk BiIacHE i MDKHApOIHE, MPEJCTABISAE€ COOOI0 JOBOII CKIATHY CHCTEMY
B3a€MOIIOB’I3aHUX YMOPSAAKOBAHUX EJIIEMEHTIB, SIka (POPMYETHCS, PO3BUBAETHCS Ta TPAHCPOPMYETHCS TiJ
BIUIMBOM Pi3HOMAaHITHUX COIiaJIbHO-€KOHOMIYHHUX, MOJITHYHMAX Ta 1HIIMX MPOILECIB Y KOHKPETHIH AepkaBi
Ta y CBITI B IiJIOMy. YKpaiHCBKO-pocilichKa BiliHa, sika BuaaBajiacs ManoiMosipHoto y XXI cropivui, amxe
CBITOBHU TIOPANIOK HIOMTO OYB 3axWIICHWNA CHCTEMOI0 MDKHAPOIHO-TIPABOBHX HOPM Ta 3000B’s3aHb
LMBITI30BaHUX KpaiH CBITY (200 MpWHANMHI THX, XTO TaKMMH BHIABABCS), MPOJIMIA CBITIO HA XHOHICTH
MEPEeKOHAHb Y CTAJOCTI Ta HEMOXUTHOCTI TAaKOTO CBITOBOI'O TOPSIKY Ta WOTO IPABOBOTO IMiAIPYHTS.
OueBuiHO, MO0 1 MDKHApPOJHE IPaBO, i HAMIOHAIBHI CHCTEMH TpaBa OaratboxX KpaiHm OymyTh TimmaHi
CYTTEBUM TMEPETBOPEHHSIM BiAMOBIAHO A0 HOBHX peaniid yacy. Alle MOKH MM >KUBEMO Yy TPaH3UTHBHHUI
nepioJ, KOJMU CTapa cUCTeMa BXe He Mmpaiioe abo mpaioe 3 nepebosiMi, a HOBOi IE HE BHTaJAH,
CrpoOyeEMO po3i0paTUCS y TOHKOIAX Ta XUTPOCILICTIHHAX YKPATHCHKOrO MpaBa Ha MPUKJIal crenudigHoi
Ta BiJ TOTO e OUTBIN MiKaBOI Tayy3i — MHTHOTO TIpaBa, MICIe SKOTO IO CHOTOMHINIHIA JT€Hb OCTATOYHO
HE BU3HAYEHO HAYKOBISIMIL.
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3BHYHHI IO CHCTEMH TIpaBa Ha IPUBATHE Ta MyOJiYHE, Y Cy4acHHX peallisiX, CTae Jeaani OubI
YMOBHHM, OCKiJIbKM HUHI HaBpsI UM MOKHA BIIIIYKaTH y YUCTOMY BHUIJISIII TaTy3b IPUBATHOIIPABOBOTO YK
My OTIYHO-TIPABOBOTO XapakTepy. Pa3om i3 TUM mikaBUM € (akT, IO OCTAHHIM YacoOM CIIOCTEPIraeThCs i
TEHJICHIIiSl 10 OUTBII YiTKOTO OKpECICHHS MEX MyOIIYHOTO Ta MPUBATHOTO MpaBa. Y3SATH Xoda O MOsIBY
TaKUX TEPMiHIB, SK IOpHIUYHA Oco0a MPHBATHOrO Ta MyOJIYHOTO MpaBa, MyOJiuHA aaMmiHicTparis,
myOIiYHO-TIPaBOBHM crip Tomio. Pa3oM i3 THM Iie He BIUIMBAE Ha 3arajbHy KapTHHY B3a€MOIIPOHUKHEHHS Ta
B3aEMOBIUIMBY MyOJIYHOTO Ta TMPHUBATHOTO TIIpaBa. AJDKE HE IMOMITUTH B3aEMHY IHTETPaIliio
MIPUBATHONIPABOBUX Ta MyOIIYHO-TIPABOBHUX Taily3edl My’Ke BaKKO. BUIBIIOI0 Mipoio 10 IMBOTrO Imporecy
CXWNBHI Taly3i myOJiuHOrO TMpaBa, SKi PO3IIMPIOIOTH CBOI MPEIMETH NPABOBOTO PEryJIOBaHHS
3a JOIIOMOI'OI0 BKJIIOYEHHS BITHOCHH IPUBATHO-IIPABOBOIO XapakTepy 1 Bce dYacTillle BUKOPHUCTOBYIOTh
HOBI, HE BJIIACTHBI paHiIlle, METOH IX PETYIIOBAHHS.

JocuTh BIIy4HO IIi mpoliecH oxapakrtepusyBana A.I'. BiprokoBa, 3a3Ha4MBIIH, 0 MiX IMyOJIYHUM 1
NpUBAaTHUM MPaBOM HEMa€ HEMepexiHMX KOpIAOHiB. BOHM B3aeMomoB’s3aHI MiX CO0OI0 Ta CIyXaTb
inTepecam ycix. [IpuBaTtHe mpaBo (GakTUIHO HE iCHye 0e3 ImyOaidHOro, OCKUIBKH ITyOJIidHE MOKINKAHO
OXOPOHSTH 1 3aXUILATH MPHUBATHI BiJHOCHHH, NPUBATHE X IPYHTYEThCS Ha MyOJIiYHOMY, 0€3 SIKOro BOHO
Morno 0 OyTH 3HeliHeHe. ABTOp TAaKOX 3a3Hauae, M0 B MPOLECi ICTOPUYHOTO PO3BUTKY IPaHi MK HUMHU
CTHPAIOTHCA i BUHHKAIOTH 3MillIaHi Ty GIiYHO-TIPAaBOBi Ta MPUBATHONPABOBI BiTHOCHHH',

MuTHe MpaBo 1 € SCKPaBUM MPHUKIAJOM TMOEAHAHHS y CBOEMY TIPEJIMETI MPaBOBOTO PETYIIOBAHHS
aOCOJIFOTHO  PI3HHMX 32 IPUPOJOK Ta 3MICTOM TPABOBIAHOCHH. TSKIiIOYM, Ha HEPIIMHA  IMOTIIS,
IO IyOJIIYHOTO TIpaBa, HAIUICHOTO HacaMIlepel Ha PeryJIioBaHHSA chepr IepKaBHHX Ta TPOMAICBKHUX
iHTepeciB B OCHOBHOMY 3a JIOIOMOTOI0 TaKUX IHCTPYMEHTIB, fK IPUIHCH Ta 3a00pOHH, MHUTHE MPaBO
YCIINIHO BUKOPUCTOBYE NMPHHIUIN Ta TMPUHOMH, «3all03MYEHI» Y IPUBATHOIIPABOBUX Tally3ei, 30Kpema,
LUUBUIBHOTO TpaBa.

[IpobGaemMamM CHiBBiTHOIICHHS NPHBATHOIPABOBUX Ta MYyOTIYHONPABOBUX Taly3ed 3arajiom
MIpHUILUIacs 3HaYHA yBara BITYM3HAHMX BUCHHX, cepel AKX 3a3HauMmo B.b. ABep’sHoBa, biprokoBy A.l.,
Kamoxnoro P.A., PabinoBuua, [1.M., CenmianoBa B.M., Cnacubo-®arteeBy [.B. Ta Oarato iHIIHUX.
[IuTanHs 3acTOCyBaHHS OKpPEMHUX IPHBATHONPABOBHMX 3acall y MUTHOMY IIpaBi IOPYLIyBaJIH Yy CBOIX
pobotax Jomia €.B., [Ipokonenko B.B., ®emorosa 1.0O. ta in. [IpoTe KOMITIEKCHUNA MiIXiA 0 AUXOTOMIi
MPUBATHOTO Ta IMMyOJIIYHOTO B paMKax Ii€i Taimy3i y JIiTepaTypi NPaKTUYHO HE BUCBITIIIOBAIIHCS.

OcHoBHuii Tekcr. IlpoOnemaruka, mimHsATa B LI CTaTTi, CATae CBOIM KOPIHHAM [0 MEPiOAY
(hopMmyBaHHS MUTHOTO TIpaBa sk Tary3i. He Bmarounch y moapoOuini BU3HAYCHHST HOTO TOHSTTS, IO came
cO0O0I0 MOXE CTaTH MPEJAMETOM HAayKOBOI JUCKYCIi, HaBeJeMO IUTary 3 pobotu npodecopa €.B. Jloxina:
«MuTHe npaBo 3a CBOEIO CTPYKTYPOIO — SIBUILE CKIIaJHE, 0araToruiaHOBE, SIKE Ma€ KOMILIEKCHUI XapakTep,
a TOMy W CyCHiIbHI BiTHOCHHU Yy cepi MHUTHOI cmpaBH MOXYTh OyTH TOIiNIEHI Ha TPyNH, IO
BiZIPi3HAIOTHCSA 3HAYHOI CHemM(iKOI0 Ta PETyIOI0THCA HOPMAMH Pi3HHX Tajy3eil mpaBa»’, MpUUOMY SK
myOIiYHOTO, TaK 1 MPUBATHOTO. Ba)Kko He MOTOMUTHCH 13 HABEJCHUM TBEPIKEHHSM, SKe 0arato B 4OMY
MOSICHIOE OCOOJIMBOCTI MUTHO-IIPABOT'0 PETYJIIOBAHHS.

HaBeneni Te3u Bke BKOPEHWIHCA B HAyKOBIHM MyMIli i aKTHBHO BHUKOPHUCTOBYIOTHCS 1 B HABYAIBHIN
nitepatypi. Tak, aBTOpU OJJHOTO 3 MiJPYYHUKIB 3a3HAYAIOTH, 1110 JIJII MUTHOT'O TIpaBa XapaKTEPHI 03HAKH 5K
myOniyHO1, Tak 1 MpUBaTHOI ramysi mpasa. Ha iXHIO IyMKy, MUTHE IPaBO Ma€ aJMiHICTPaTHBHY NPHPOLY,
OCKUTBKH PETYJNIO€ IisUIbHICTh MHUTHHX OpPTaHiB, IO pPEali3yloTh JepXKaBHY IMOIITHKY Y cdepi MHUTHOL
CTpaBH, NUISXOM BUYMHEHHS BHUKOHABYMX 1 DPO3MOPAOUMX MAild Yy MyOnmiuHUX iHTepecax. Pazom i3 TuM,
BEJIMKOTO 3HAueHHs HaOyBalOTh BiTHOCHMHM INPHBATHOTO 3MICTy, BpEryJibOBaHI MUTHUM mpaBoMm. lle,
HaNpPUKIAMI, 3AIHCHEHHS Pi3HUX BHIIB MiIPUEMHHUIIBKOL TiSTTHHOCTI B 30HI MUTHOTO KOHTPOITIO (BiIKPUTTS
MarasuHy Oe3MHTHOI TOpPTiBNi, BIAKPHUTTS MHTHOTO CKJaAy), HiSUTbHICTh MHTHUX OpOKepiB, HaJaHHS
MUTHAMH OpraHaMH IUIaTHUX TOchHyr Tomo. llle ogHuM CBigueHHsIM Ha KOPHCTh MyOJIiYHO-TIPUBATHOTO
3MICTY MHUTHOTO IIpaBa € METOJ MPaBOBOIO pErylIOBaHHS i€l ramysi, SKHA Mae iMIepaTHBHO-
JMICTIO3UTUBHUI XapakTep, Ta IMEPETBOPIOE MUTHE IPaBO i3 MpaBa JEPKaBHOTO YIPABIIHHS Ha MPaBO
rpoMajsiHMHA BUTBHO oOHMpaTH cHoci®é Ta GopMy mepeMilleHHs TOBapiB i TPaHCIIOPTHHX 3aco0iB yepe3

MHTHHI KOpIoH YKpainu®,

! Biprokoga, A. T. (2018). CriiBBiiHOLIEHHS NPUBATHOTO Ta MyOJIIYHOrO MpaBa: AyadiCTUYHUH acnekT. [Ipaso
i cyeninbemeo, 4, 78. <http://pravoisuspilstvo.org.ua/archive/2018/4 _2018/part_1/16.pdf> (2022, nunewns, 10).
2 Jlonin, €. B. (2004). [TpaBoBi 0cHOBM MUTHOT cripaBu B Ykpaini. Mumna cnpasa, 5, 13.

3Tomak, A. 1., Imommk, O. M., [lanosua-Cenera, S1. I1. (2017). Mumune npaso Yxpainu. JIseis: CIIOJIOM, 7.
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SIK1Io mpoaHanizyBaTH BCl MUTHI KOZIEKCH Y KpaiHH, sIKi MOCIiOBHO 3MIHIJIH OAHMH OJHOTO 33 POKH
iCHYBaHHS CaMOCTiHHOI YKpaiHCBKOi JAep:KaBH, MOXKHA MOMITHTH OYEBHIHY TEHACHIIIO O PO3LIMPEHHS
MIPUBATHONPABOBUX 3aCO0iB y peryJIfOBaHHI CYCHIIIEHUX BiIHOCHH B 3a3HayeHiil cdepi. bimbm nmerambHO
3YNHHUMOCSI Ha XapaKTepUCTUIl YUHHOTO MutHOTO Konekcy (mami — MK) Vkpainu, 3poOMBIIN akIeHT
Ha MPUBATHONPAaBOBUX HOpMaXx.

Cepen npuHUMIIB 3AiHICHEHHSI MUTHOI CIIpaBHy, siki nepeinideHo y crarti 8 MK Ykpainu, B KOHTEKCTI
i1 «IIpuBaTU3aIii», OCOOIMBO XOTUIOCSA O BUAUINTH TaKi: CIPOIICHHS 3aKOHHOI TOPTiBIIi; BUSHAHHS PIBHOCTI
Ta TPaBOMIPHOCTI IHTEpeciB yCiX Cy0’€KTiB TOCHOJAPIOBAaHHS HE3aNeXHO BiJ (OpPMH BIIACHOCTI;
320X0UEHHs CYMIIiHHOCTI; Bi/ITOBiJaMbHICTh BCIX YYACHMKIB BiJHOCHH, BPeryjibOBaHMX KojekcoMm'. Baprto
3a3HAYMTH, 110, HABITh HE 3arJIHOMIOIOYUCH Y XapaKTEPUCTHKY KOXXHOTO 3 HUX, € OYEBUAHOIO iXHA
CIPAMOBAHICTh Ha Jribepaizaimiro MUTHOI CIIpaBH, BIAXiJ BiJl TOTaJbHOI IMIIEPATHBHOCTI 3aCO0IB BIUIMBY
Ha BIJHOCHHH Y IIiid chepi.

3akpimieHHS NPUHLMITY CIIPOIIEHHS 3aKOHHOI TOPTiBIII € HIYUM IHIINM, SIK OQiiiiHUM BU3HAHHSAM
TrOTOBHOCTI YKpainu sk wieHa CBiToBoi oprami3zarii Toprisii (mami — COT) 3acTocoByBaTH Ha IPaKTHUIT
MoJIOKEeHHST MMUTHOT KOHBEHNIi Tpo TrapMoHi3aliro Ta chpomeHHs MuTHHX mpouenyp (Kiorceka
KOHBEHIIis), PaMKOBHX cTaHmapTiB O€3MeKH Ta MOJIETIICHHS CBITOBOI TOPTIBIi, OJHIEI0 3 OCHOBHUX IUICH
SIKMX € CKOpOUYCHHs 0ap’epiB Ul MPOXOIKEHHS Yepe3 KOPAOHHU JIepKaB 3aKOHHUX TOPIOBENbHUX IOTOKIB
Ta IHIMUX MDKHAPOJAHUX MOKyMEHTIB. 3axomwm, 3amporoHoBadi COT 3amis MOCATHEHHS 1€l METH, 3HATHOIO
MIpOI0 TOB’s3aHi 3 OCNIA0JIEHHSM THCKY Ha 0i3HEC, M0 Yy CBOIO Yepry MOXHA JOCSTTH JIUIIIE
3a KapJUHAJIbHOI 3MiHM «MHUTHO-TIPAaBOBOIO cepenoBuina». Ha mpoTtuBary npomy Oe3anbTepHaTHBHOCTh
y IOBEMiHIII CyO’€KTIB TOCIOMAPIOBAHHS, Ha HAIl TMOTJIAN, CYTTEBO MiABUIMMIA O IMOBIpHICTH
MPaBOIMOPYIIEHb Yepe3 OaxkaHHs 00iNTH BCTAaHOBJIEHI 3a00pOHM UM MPHITUCH, IO HPUPOIHO MPHU3BOAUTH
710 BXKUTTSI JepKaBOIO Y BIATOBiAb 3aXOMiB LIOAO MOCHJICHHS NPEBEHTHBHUX 3aXOJiB, BiANOBiAaIbHOCTI
tomro. HaBpsix 9u 1e mpu3Beae M0 CIPOIICHHS TOPTiBIi. Y TOH caMmuii yac HasABHICTH OJHOYACHO KIJTBKOX
3aKOHHUX BapiaHTIB TOBENIHKM JacTb MOXKIUBICTE OOpaTh HAHOUIBII BHAIMHA 3 €KOHOMIYHOTO,
JOTiCTUYHOIO, 4YacoBoro, (iHaHcoBoro OOkiB 1 MiHiMi3ye HempaBomipHi nxii. [IpaBo BuOOpy — ozxne
3 HAWOITBIKMX 3M00YTKIB Y MUTHOMY TIpaBi YKpaiHU.

IIpuHIMIT BU3HAHHS PIBHOCTI Ta MPABOMIPHOCTI I1HTEpeCiB yCiX Cy0’€KTiB TOCTOIAapIOBaHHS
HE3aJICKHO BiJ (OpPMH BIACHOCTI, 10 HA MEPIIMIA MOTJIS 31A€EThCSI aKCIOMAaTHYHUM, HE OYB 3aKpIILICHHMA
B koaHoMy monepenuboMy MK  Vkpainun. HananHa ogHakoBUX MOXIMBOCTEH PIi3HUM cy0’€KTam
30BHINTHHOEKOHOMIYHOI [TISUTBHOCTI, SIKi PI3HATHCS 3a (OPMOIO BIIACHOCTI, OpraHi3aliifHO-TIPaBOBOL
¢opMoro, po3MipaMu  CTATYTHOTO Ta OOOPOTHOrO KamiTajly TOILIO, BIJCYTHICTh Oyab-sIKUX
JUCKPUMIHALITHUX yMOB a00, HAaBMAaKW, JOAATKOBHX Il Ta CHPOLICHb 32 3a3HAYCHUMH KPHUTEPISIMU €
MIPOSIBOM KOHCTUTYHIWHUX TPHUHIIMITIB MOOYAOBU AEMOKPATHYHOI ITPaBOi JepaBu B YKpaiHi, piBHOCTI Ta
JIEP’KaBHOTO 3aXUCTY BCIX Cy0’ €KTIB BJACHOCTI Ta TOCIIOMapIOBAHHS.

3a0XOUCHHSI CYMITIHHOCTI SIK TIPUHLIMT 31 ICHEHHS AeP>KaBHOI MUTHOI CIIpaBH YKpaiHH mependoadae
CTBOPEHHSI JIEPKaBOI0 TaKMX yYMOB JAJIsl BCIX YYaCHUKIB MUTHUX IPAaBOBIAHOCHH, KOJHM JIOTPUMYBATHUCS
3aKOHO/aBcTBa Oyno O BUTimHIIIE, HIK WOro MOpymryBaTH. 3BYYHTH AWBHO, ajie Taka MPaKTHKa JTOCHTH
MOIIIMPEHA, 30KpeMa, Y EBPOIICHCHKUX KpaiHax i1 TO3BOJISE, SKIIO HE BUKIIIOYUTH, TO CYTTEBO MIHIMI3yBaTH
MPaBOMOPYILICHHS, HeOaXkaHy MOBEIIHKY Ta iHIII HEraTHBHI SBUINA Y AaHiil cdepi. [Ipoctumu cioBamu,
MK mponoHye BHKOPHUCTOBYBAaTH «HPSHHUK» 3aMicT «0OaTora». BTIICHHAM Yy )KUTTS LBOTO NPUHLHUIY €
IHCTUTYT aBTOMAaTH30BaHOTO EKOHOMiYHOTO omeparopa (mami — AEQ), skuii 1o4aB 3aCcTOCOBYBATHCS
Ha npaktuui 3 2019 poky. 3a indopmariieto Bix JepKMHUTCITYKO0H OLIBIIICTE KpaiH HUBIII30BAHOTO CBIiTY, a
Tounime 84 kpaimm, peamizyBamu IIporpamy AEO?. CxeMaTHyHO 3a3HauyeHa NpPOrpaMa MpAIlloe TaK:
Cy0’€KTH 30BHINTHROCKOHOMIYHOI JisUTBHOCTI, SIKI BiMOBIJAIOTh KPUTEPisIM, BCTAHOBJICHUM MHUTHHUMH
ciry>k6aMu, TIOBUHHI MaTH NpaBo OpaTH ydyacTh Y CIIPOLICHUX i MPUCKOPEHUX IpOIeaypax BUIYCKY NpHU
rmoaHHi1 MiHiMabHOI iH(popmarii. i kpuTepii BKIIIOYAIOTh HASBHICTH IMiTBEP/HKEHOI iCTOPil TOTPUMAaHHS
MUTHHX BUMOT', TIPOJIEMOHCTPOBAHE ITPArHEHHS CIIPUSTH IMiJBUINCHHIO OE3IIEKH JIAHIIIOTa TOCTAaBOK TOBAPiB
B SIKOCTI yYacCHHKa MPOTPaMy MapTHEPCTBA «MHUTHUIIS-0I3HEC», a TAKOXK HAsSBHICTH 3aJ0BUIBHOI CUCTEMHU

Y Mumnuii xooexc Ypainu, 2012 (Bepxosna Pana Yxpaiuu). Ogiyiiinuii caiim Bepxosuoi paou Ypainu
<https://zakon.rada.gov.ua/laws/show/4495-17#Text> (2022, nunens, 10).

2 Ogiuiiinnii Be6-caiir depamutcry:xou (2022). AEO ¢ Ingpozpaghixax. Aemopusosani exornomiuni onepamopu
(AEQ): exonomis <https://customs.gov.ua/aeo-infographics> (2022, nmunens, 10).
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VIpaBJIiHHA ~BIIACHOI0 KOMepiifHoro indopMmamicro.” He3pakarounm HaTOKH He HAATO IIANEHY
MOMYJISIPHICTH I1i€] MOXKIIMBOCTI cepell MOTCHIIHHUX 3100yBaviB I[bOTO CTaTyCy, SKa BUKIMKaHA CKOpIIIe
3a BCE MPOLEAYPHOIO CKIaJHICTIO, JOBrOTPUBAJICTIO Ipouiecy HaOyTTs crarycy AEO Ta moB’si3aHMX 3 IUM
HE3pYYHOCTEeH Uil KaHJUIATIB HA MOTO OTPHMaHHS, BBAKAEMO IIeH KPOK BKpail MO3UTHBHUM Ha MUIIXY
710 TIOAAJBIIOTO PO3BUTKY «HOBOI MHTHHILI» B YKpaiHi, BUTBHOI BiJf CTEPEOTHITIIB MUHYJIOTO Ta MOBHICTIO
CYMICHOIO 3 €BPONCHCHKMMHU MUTHUMH aIMiHICTPALIiSIMH.

[IpuHOMI BiAMOBIMATBEHOCTI BCIX YYAaCHHKIB MHUTHHX IMPABOBITHOCHH XO0U 1 He OyB 3aKpiIuieHUH
y nonieperaboMy MK Vkpainu, ofHaK Ha MpakTUIll BUKOPHCTOBYBaBcs. BimmoBigaibHOCTI oci6 (He
BaXJINBO, (DI3MUYHUX UM IOPUIUYHHUX), SKI TEPEMIlIyIOTh TOBapu dYepe3 MUTHUH KOpHOH YKpaiHw,
TIpUIIIATIAcS 3HAYHA yBara y BCi 9acH, ACTaNi3yBaluCsA CKJIaAW TPABOTOPYIICHB (30KpeMa, MOPYIICHb
MHTHUX TPaBHII), B MOAPOOHUIISX 3aKPIMIIIOBABCS MPOIEC MPUTITHEHHS 0 Takoi BignosiganpHoCTi. o x
710 BiJIOBINANBHOCT] 1HIIMX YYaCHUKIB MHUTHHX I[IPaBOBiTHOCHH, 30KpeMa MHUTHHX OpraHiB Ta ix
mocagoBux oci0 cuTyawis He Taka 3po3yMina. Xoua (GOpMyNIOBaHHS CaMOro MNPUHLMIY camo Mocodi
TOBOPHTH MPO OJHAKOBY HEBIIBOPOTHICTH BiANMOBITATLHOCTI, HE3AJIEKHO Bi Cy0’€KTa, TKHH JOITYCTHB
nopyueHHst paBoBux HopM. UuHHuit MK YkpaiHu 3akpiruiroe KOHKPETHI MiACTaBH Ui MPUTSITHEHHS
MOCagOBUX OCi0 MUTHHMX OpTaHiB [0 BiANOBIZaJBHOCTI 3a OKpeMi mpaBomopymeHHs. Tak, y crarrti 11
HWIOeTbcsl MPO TaKy IMIICTaBy BIAMOBIAAIBHOCTI MHTHHX OpTaHIB SK PO3TOJIOMIEHHS KOH(IAEHITIHHOT
iHdopmamii. Crarrero 22 3anekiapoBaHa MOXJIHMBICTh BIATOBIIaJbHOCTI MUTHUX OPTaHIB 3a MOPYIIEHHS
nopsAaKy HanaHus iHpopmanii. Ctarts 26 Biacuiae go 3akoHy Ykpainu «IIpo 3BepHEHHS TpoMajsiHy, 1e
BCTAaHOBJIIOETHCS BIAMOBITANBHICTS 3a MOPYIICHHS IIHOTO0 3aKOHY. ABTOPOM BXXE€ JOCIIIKYBaIOCS
MMUTAaHHS TPUTITHEHHS IOCATOBHUX OCI0 MUTHHX OpraHiB JO BIATIOBIJAIHHOCTI 3a MOPYIICHHS HOPM
iHopMaIiifHOr0 3aKOHO/ABCTBA, Jie OyJIO JOBEJCHO HEIEBICTh 3aKOHOJABYMX IOJOXKEHBb IMIOJI0 TXHBOT
BiJIMOBiAaJbHOCTI 32 MOPYLIEHHA MpaBa Ha iHpopMalilo cy0’€KTiB MUTHUX NMPaBOBIAHOCHH, 5K, BIIACHE, 1
BiACYTHiCTH rapaHTiii peami3auii Takoro mpaBa.”? ToxX MOXEMO KOHCTATYBAaTH, IO CY0’ €KTH
rOCTIOZapIOBaHHS Ta MHTHI OPTaHU 3 TOYKH 30py MOJKJIMBOCTI NMPHUTSATHEHHA iX 10 BiANOBINAIBHOCTI
3HaXOAATHCS JAlIeKO HE B PIBHUX yMOBaX, IO MiJIpUBA€ Ti MPUHIUIOBI 3acaau, sKi OyJau 3akiafeHi sK
MATPYHTS I MUTHOI CIIpaBH B IEMOKpATHUYHIM MpaBOBiH meprkasi. He momomoske y IIbOMY BHITAIKY 1
y3aranpHeHa ctaTTsd 30 MK Vkpainm, sika BcranoBmioe Take: «llocamoBi ocoOu Ta iHII TpaIrliBHUKA
MUTHHX OpTaHiB, SKi yXBaJHWJ{ HENPAaBOMIpHI pIlllCHHA, BUMHWIA HEMPAaBOMIipHi Aii ab0 IOMyCTHIU
0e3AisUTBHICTh, Y TOMY YHCII B OCOOMCTHX KOPHUCIMBHX LUISIX a00 Ha KOPUCTh TPETiX 0cCi0, HeCcyTb
KpHUMiHAIBHY, aAMiHICTPaTHBHY, AWCIWIUIIHAPHY Ta IHITY BiANOBIJATHHICTH BIATMOBIIHO [0 3aKOHY.
[lkoma, 3anmoxisiHa ocobam Ta HOro MaiiHy HENpaBOMIPHUMH pPIlICHHSMH, TiIMH YW O€3IisIIbHICTIO
MUTHHX OPTaHiB YM HOro MocagoBHX OCi0 UM iHIIMX MPauiBHHUKIB y BUKOHAHHI HUMHU CBOIX CIIy:KOOBHX
(TpynoBux) 000B’A3KiB, BIJIIKOJOBYETHCS IIUMHU OpPTraHAMU rapasi, BU3HAYEHOMY 3akoHOM» . Peamizamis
OCTaHHBOTO TIOJIOKCHHS [Ty’K€ YCKJIaZHeHa 1 Ma€ MEeBHY cHenu]iky, OCKUIBKM MHTHI OpTaHd €
JepKaBHAUMH OIOJDKCTHUMHU YCTaHOBaMH, 3 SKHX Jy)Ke€ CKJIaJHO CTSITHYTH KOWITH. Pa3zoMm i3 THM,
BBa)Ka€EMO, 1110 3aKPIMJIeHHS MOMIOHUX MOJIOXKEHb Y KOAU(PIKOBAHOMY aKTi € 000B’I3KOBUM MTPUHANMHI 5K
JIOAATKOBA TapaHTisl JOTPUMAaHHS MpaB Ta 3a0e3leUeHHsS 3aKOHHUX IHTEPECiB TPOMAIIH Ta CyO €KTiB
3E/l — y4yacHHMKIB MHUTHUX MTPaBOBiTHOCHH.

HecknagHo momiTuUTH, IO TPH OCTAHHI MPUHLMNN Ti€I0 YW IHIIOI MIipOIO CHPSIMOBaHI Ha NMEBHE
3piBHIOBaHHSA Cy0’€KTiB MUTHHX IIPaBOBIIHOCHH, HEXail He B PO3YMiHHI, SIK€ BJIACTHUBE, HANPUKIAJ,
nuBUIEHOMY mipaBy. OJTHaK 1€ BCce K TaKd OUSBHIHUI MPOSB MPUBATHONPABOBUX 3acaj] B MyOJiuHil rany3i
npasa.

! Mimenxo, 1. B. (2021). ABTopH3yBaTHCS He JONLIBHO ITHOPYBATH: pealii Ta TEHAECHIIIT iHCTUTYTy aBTOPH30BAHOTO
€KOHOMIYHOTO oriepaTopa B YKpaiHi. [Ipagosi 3acadu opeanizayii ma 30iticHenHs nyOaiuHoi 1a0u: 30ipHUK

mes3 IV Mixcrhapoonoi Haykoeo-npakmuunoi KoHgepenyii, npucesuenol ceimuitl nam simi 00Kmopa I0puOUYHUX HAyK,
npogecopa, akademika-3acnosnuxa HAIIpHY, nepwoeo I'onosu Koncmumyyitinozo Cydy Yxpainu Jleonioa
Iemposuua FO3vbr06a (M. Xmenvnuyvkuil, 2-6 6epesns 2021 poxy). XMeNbHUIBKHA: XMEITbHUIIBKUA YHIBEPCUTET
ynpaeiiHHs Ta npasa imeHi Jleonina FO3pkoBa, 367.

2 Mimenxo, I. B. (2020). AqMiHicTpaTHBHA BilNOBIJaJIbHICTE MOCAJ0BUX OCI6 MUTHUX OpPraHiB 3a MOPYLIEHHS
NOPSIKY HaJaHHs iHpopMallii: mpoOJeMHI aCIEKTH IPABOBOTO PETYIIIOBaHH:. AOMIHiCcmpamuete npaso i npoyec,
3(30), 17-24. DOI: <https://doi.org/10.17721/2227-796X.2020.3.02.

3 Mummuii kodexc Yrpainu, 2012 (Bepxosna Pana Yxpainn). Ogiyiiinuii caiim Bepxoenoi paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/4495-17#Text> (2022, nunens, 10).
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3aKpilyieHHsS 3a3HAYCHUX MPUHIUIIB HA 3aKOHOJABYOMY PIBHI CBIAUUTH MPO SKICHO HOBUH MIiAXiJ
IO PeryJIIOBaHHs BiTHOCHH Yy cdepi JHepaBHOI MHUTHOI cHpaBu YKpaiHM, a TakoX Meperisin
B3a€MOBIJHOCMH MUTHOI  afgMiHIicTparii 3 Oi3HeC CIIIPHOTOK 3 yXWJIOM Y MAPTHEPCTBO,  fKe
B TPAIUIIHHOMY PO3YMiHHI MOKE ICHYBaTH JIMIIIE MK PiBHONPAaBHUMHU cy0’exTamu. [oBopuTH Mpo iXHIO
IOPUINYHY PIiBHICTB, 3BUUAHO, HE HA Yaci, mpoTe Oarato mojoxeHs HoBoro MK VkpaiHu naroTe mpuBin
PO 1€ 3aMHCIUTHUCS.

Ha minTBepmkeHHs 1€l Te3m MoxHa HaBecTHm cTtaTTio 521 MK VYkpainm, ska OIHI€I0 CBOEIO
Ha3Boio — «Kommpomic y cmpaBax MOpPYIIEHHS MHTHUX MPaBWI» — PyWHYE IMIEPAaTUBHI IiABAJIMHU
IHCTUTYTY BiANOBIJANBHOCTI 3a TaKki NpPaBOMOPYLICHHS. 3a3HAa4yeHA CTATTsS BCTAHOBIIOE MOJKIUBICTD
IPUIIMHEHHS NPOBA[DKEHHS Yy COpaBi Npo TMOPYIIEHHS MUTHMX IPaBWJI 34 BIACYTHOCTI O3HaK
KPUMIHQJIBHOTO TPABOMOPYIICHHS HUIIXOM KoMmpowmicy. Kommpowmic mepembavae ykmamaHHS MHPOBOL
YTOIU MiX 0c06010, IKa BUMHIIIA PABONIOPYIIEHHS, T BiMOBi THIM MUTHHM OpraHoM’,

MupoBa yroma— TepMiH, KU O€3yMOBHO Ma€ NPHUBATHO-NPABOBI BHUTOKM Ta LWBLIBHO-
MporeCyalbHUI XapaKTep, i 03HAa4Yae CIOCi0 BPETYNIOBAaHHS CYyNEpEeYKH MK CTOPOHAMH 3 ypaxXyBaHHIM
B3a€MHHX MOCTYIOK. BiTHOCHHY, 110 BUHUKAIOTH Y XOA1 MMPOBA/XKCHHS Y CIpaBax Mpo MOPYLICHHS MUTHUX
MPaBUI, MAIOTh aJIMiHICTPaTUBHY NMPHUPOJY, & 3HAYUTH € MyOJIYHUMH B KJIACHYHOMY BapiaHTi; OJHHUM i3 IX
VYaCHHKIB BHCTYIIAE NepikaBa B 0C001 YIIOBHOBXKEHHUX OpTaHiB (MOXYTh OyTH Pi3HMMH Ha Pi3HHX eTamax
MIPOBAPKEHHS ). MUTHI OpraHy 1HIMIIOIOTH 1€ TPOBAKEHHS, MPUIIMAIOTh KITIOYOBI MPOIECYalbHi PIICHHS,
Ha BIIMIHY BiJl IMBUIBHUX CIpaB, IO PO3IJISAAIOTBECS CYJOM JIMIIEC 32 3BEPHEHHSAMH (i3MUHUX Ta
FOPUIUIHHX OCi0, SKi Ha OYIb-IKOMY €Talli CYJOYHHCTBA MOXYTh 3MIHHTH HOro Xia. BomHodac iHiriaTusa
3aCTOCYBaHHS MHPOBOI yroJy B XOJi NMPOBa/HKEHHS Y CHpaBax PO MOPYIICHHS MHUTHUX IPaBUI MOXE
HaJIe)KaTH JIUIIE 0co0i, sIKa BUMHMIIA IPABOMIOPYLICHHS, 8 HE MUTHOMY OpTaHy.

Pazom i3 THM BYeHI MiANAIOTH CYTTEBil KPUTHULl IHCTUTYT KOMIOpPOMicy B MHUTHIM cmpasi. Tak,
Jlimuacekmit B.B. Ta CxBipcbkuit 1.0. BBakaoTh, 0 MOACITH NMPHUIMHEHHS MPOBAHKCHHS Y CIIpaBi PO
MOpYIIEHHS! MUTHHX IPaBHJI HAa OCHOBI KOMITPOMICY TOOYyJOBaHa TakK, MO0 IIed IHCTPYMEHT MHTHOTO
aJIMiHICTPYBaHHS HE BiJNOBia€ HOro MPUPOAl Ta MPU3HAYCHHIO, aJKE JOMYCKAETHCS MOXKIUBICTh JIHIIE
0e3yMOBHOTO BH3HAHHS BHHU Ta 3aCTOCYBAHHS €IHHOTO MOXJIMBOTO BHIY Ta PO3MIipy aaMiHICTPaTHBHOTO
CTSTHEHHS 0e3 Oy/Ib-SIKUX B3aEMHUX MOCTYMOK. [I03UTHBHUMU pe3ylbTaTaMH KOMIIPOMICHOTO TPHMHUPEHHSI
JUIS TIOPUEMCTB Ta (I3MYHUX OCI0O € Te, [0 BOHU HE BBAXAKOTHCS TAKUMH, [0 MPUTATAIKNCH
710 BiATIOBINANBHOCTI 32 BiANOBiHE mpaBonopymieHHs. OTke, MOTHBALlis IPAaBOMOPYIIHHUKIB A0 YKJIaCHHS
MHUPOBHX YyTOJl 3 MUTHUMH OpraHaMd OOMEXKYETbCS YHHKHEHHSM OiJbIl CYBOPUX 3aXOJ(iB CTSITHEHHS
3a IOBTOPHE BYMHEHHS aHAJIOTIYHUX MPaBONOPYLICHb, 0 € HECYMICHUM i3 MIPHHIIUIIOM HEBiABOPOTHOCTI
Bi/IMOBIANLHOCTI Ta MOXe 3HEL[iHUTH TPOTPECUBHE MOCHMIEHHs cTarHeHb.? Jlyxenko C.A. BBakae
nepenoadeHnit MK Ykpainu kommpomic ¢opMalbHUM 3 00Ky MHTHUX OpTaHiB, OCKIIBKH IPOBAKEHHS
3JHCHIOETBCS 6€3 «IPOTOKOIIOBAHHS®,

Pazom i3 TUM BUeHI HEe OOMEXYIOThCS JIMIIE 3aKOHOJIABYO 3aKPIIICHOI0 MOXKJIMBICTIO 3aCTOCYBaHHS
KOMIIPOMICY B paMKax IIPOBaKEHHS Yy CIIpaBaX NP0 MHOPYIICHHS MHUTHUX IPaBWJ, a BBaXalOTh, LIO0
crieruika MUTHOI CIIPaBH, IO PEATI3yETHCS 3a IOTIOMOTOI0 3aCTOCYBaHHS SIK JUCITO3MUINIT, TaK 1 CaHKIII1
MPaBOBUX HOPM, JOMycKae pi3Hi (GopMu (MpaBoBi Ta opraHizamiiiHi) JOCATHEHHS KOMIIPOMICY MiX
YYaCHHKAMH 30BHIlIHBOGKOHOMiYHOT MisIbHOCTI Ta MUTHMMH opraHamu’. Tak, Hampuknaz, BiKe
3raflyBaHuil 1HCTUTYT aBTOPU30BAaHOI'O €KOHOMIYHOrO oreparopa 30yJOBaHO Ha KOMIPOMICHHX HOpMax,
SIKi TApaHTYIOTh CTOPOHAM TI€BHI TIepeBart pu BUKOHAHHI PsIly YMOB.

Ile ogHMM MpPOSIBOM Y 3arajJbHOMY PO3YMiHHI NPHBAaTHO-NPABOBOTO MiJXOIy O BPETYJIOBaHHS
MTOBE/IiIHKH YYaCHUKIB MHUTHHUX TPABOBITHOCHH € cBO0O1a BHOOPY HUMH BapiaHTIB TaKOi MOBENIHKH. 3BICHO
IIe HE € YHIBepCaJbHUM IIPABHJIOM, a CTOCYETHCS IEBHOTO KOJia MPaBOBiAHOCHH. Tak, mpuMipoM, HIXTO
He Moke OyTH 1mo30aBieHuil mpaBa ab0 oOMeXeHWI y MpaBi Ha BBE3eHHS B YKpaiHy Ta Ha BHBI3 i3 Hel

! Tam camo.

2 Jlinuncekuii, B. B., Ckipcwkuid, 1. O. (2021). Jlesiki HanpsAMu BIOCKOHAIECHHS [LISAXIB TIyMadeHHs NPOLELYPHUX
a/IMIHICTPAaTHBHO-ICTIKTHUX ITPABOBUX HOPM MHUTHOT'O 3aKOHOJIABCTBa. Haykosuil 8icHuk Yoiceopoocvkoeo
Hayionanvnozo Yuieepcumemy. Cepis IIPABO, 66, 158. DOI <https://doi.org/10.24144/2307-3322.2021.66.26.

3 Jlyxenko, C. A. (2015). TIpoBa/keHHs y clpaBax IIpo NOPYIIEHHS MUTHHX PABUJL; JJUCEPTALis Ha 3100y TTs
HayKOBOT'O CTYIEHIO KaHUaTa IOpUINYHUX HayK. XapkiB: HanioHansHUI IopuaAndHUNA yHIBepcUTeT iMeHi SIpociaBa
Mynporo, 111.

4 TIpoxonenko, B. B. (2008). Komnpowmic y muTHiit cipasi. Mumna cnpaea, 4, 16.
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TOBapiB Ta TPAHCHOPTHUX 3ac00iB KOMEPIIHHOTO MPU3HAUCHHS, 338 BUHATKOM BHIAJIKIB, BCTAHOBJICHHX
3akoHOM. MK VYkpainun Hamae ocobam, sIKi mepeMillylOTh TOBapH 4epe3 MUTHHUI KOPJOH MpaBO BHOOPY
OyIb-IKOTO MHTHOTO pexuMmy (mporeaypu). 3a OakaHHAM OCOOM OJWH MUTHHH DPEXUM MOXKe OyTh
3amineHud iHmUM. Oco0a ((pi3uuHa 4K OPUAUYHA), SKA TEPEMIIIYyI0 TOBAapH Ta TPAHCIOPTHI 3aco0u
KOMEPILIHHOro MpHU3HAYEHHS Yepe3 MUTHUI KOPIOH YKpaiHu, MOXKe 3[iHCHIOBATH ACKIapyBaHHS Ta iHIII
MUTHI (OPMaJbHOCTI CaMOCTiHHO a00 YMOBHOBRXEHUMH oOco0amMH, y TOMy 4YHCH mnpodeciiHuMU
Ha/JlaBauaMy I[IOCEPEIHULBKUX IOCIYT — MUTHUMH Opokepamu. KpiMm Toro, 3a 6axaHHSAM JeKJapaHTa 4u
YIOBHOB2)XEHOT HUM OCOOM MHTHI OpTaHU NMPHIMAaIOTh MOMEPEIH] PIIeHHS MIOA0 3aCTOCYBaHHSA OKPEMHUX
MOJIOKEHb MUTHOTO 3aKOHOAABCTBAa Y KpaiHH, 30KpeMa 3 MUTaHb kiacugikalii ToBapiB, BU3HAUCHHS KpaiHH
MIOXOJKEHHS TOBapiB, a TAaKOXX BUAAYl y NEBHUX BHUIIAJKaX IO3BOJIIB HA 3aCTOCYBAHHS IESKHMX MHTHHUX
pexxnMiB. Lle 103BoIIsIE CKOPOTUTH Yac 3I1HCHEHHS MUTHUX (OpPMalbHOCTEH, 1 HaBiTh YHUKHYTH Yy CBOIil
CHIpHUX CHUTYaIlil.

Taxuii MEeTOA peryaoBaHHA MMOBEAIHKH OCi0, SKi MEpeMillyI0Th TOBapH Yepe3 MUTHUI KOPIOH, SAKUH
BHUKOPHUCTOBY€TbCA y MUTHOMY KOZEKCi YKpaiHH, HA3UBA€THCSI METOAOM 3arajibHUX J03BOJIB Ta € IPOSIBOM
LUUBUIEHO-TIPABOBOTO METOJly PEryJIIOBaHHA. 3 IbOro MPUBOIY JOpeuHO mporuroBatn Mapuenka B.b.:
«TpaguuidHui A7 angMiHICTpaTUBHOTO MpaBa iMIEPATUBHUN METOJ iCTOTHO JOMOBHIOETHCS €IEMEHTAMU
JICTIO3UTHBHOTO METOTY, PO3IIMPIOETHCS Chepa BUKOPHCTAHHS 3aralbHUX JI03BOJTiBY. "

Tpancopmariiss miAXOMIB 10 MPAaBOBOTO PETyJIOBaHHSA Y MHUTHIH cdepi TOB’SA3YETbCA HE JIHILE
31 3MiHAMH 3MiCTOBHOTO HAallOBHEHHSI MUTHHUX TPABOBIJHOCHH, a i 3 PO3LIMPEHHSAM KoJa iX Cy0 €KTiB, sKi
MIOTATIIA 3 COOOI0 HOBI 3acamu MOOYIOBYM B3a€EMHUH 3 iHIMMMH YYaCHHKAMH MHTHOI CIIpaBH, HE XapaKTepHI
paHime croco6u pearizallii CBOiX MOBHOBaKEHb. ABTOPHU30BaHHUI €KOHOMIYHHUN OTMEPaTOp, MUTHI ayKI[iOH
Ta pENyKIiOH, TapaHT — BiAHOCHO HOBI Cy0’€KTM MHUTHOTO TMpaBa, MOTEHIiHHI yYaCHUKM MHTHHX
MPaBOBIIHOCHH, $Ki, HApeliTi, MAlOTh CBOIO HOPMAaTUBHY 0a3y, 3aBASKH YOMY B)K€ BHECIM 1CTOTHI
KOPEKTHUBH y 3BHUYHY 3a BAALSITH POKIB MUTHO-IIPABOBY MOZEIIb.

Taxk, 3rigao 3i ctarrero 314 MK Vkpainu B3aeMOBiTHOCHHH MiX [[ep’KaBHOIO MHTHOIO CITy>KOOIO
VYkpainu Ta rapanTamu, o0 3a0e3MeYyl0Th BUKOHAHHS (DI3MYHUMH Ta I0PUANYHIUMH 0cO00aMu 3000B’s13aHb
IIOI0 CIUTATH MHUTHHUX IUTATEXIB, PETYIIOIOTHCA Ha miacTaBi ykimaneHux yron. Crarrs 243 TK VYkpainu
BCTAHOBITIOE, IO peaji3allis TOBapiB, BiJ SKUX JEKIAPAaHT BiAMOBMBCS Ha KOPHUCTH AeprkKaBH, ab0o TOBapiB,
SIKi 3 IHIIMX PUYUH MEPEXOASTh y JepKaBHY BIACHICTh Ta NepeOyBaloTh y BOJIOJIHHI MUTHUMH OpraHaMH,
3IIHCHIOETHCA OCTAaHHIMU Ha MUTHHUX ayKLiOHAX, peAyKIiOHaX, 3a JOrOBOPaMH KOMICii.

VY 3a3HaveHUX BUIIIE BUMAJKAaX MUTHI OPraHH € CTOPOHOIO Y JIOTOBIPHHUX BIJIHOCHHAX, TIPUPOJIA STKUX
CYTTEBO BiIPI3HAETHCS B TPaAULIHHUX YIPAaBIiHCHKHX BiJIHOCHH, BIACTUBUX c(epi MUTHOI cripaBu. Poib
JOTOBOPY fK PETYJSTOpa CyCHUIBHUX BIIHOCHH Y LiH chepi MOCTymoBO 3pocTae, i Le YiTKO JAEMOHCTPYE
aHalli3 OCTaHHIX 3aKOHOAAaBUUX PeOpM.

Y mpoMy 3B’SI3Ky JOPEYHO 3rafiaTd 1 TaKy Ba)UIMBY CKJIAIOBY MISIIBHOCTI OyIb-SIKOTO OpraHy
BUKOHABYO! BJaad, Y TOMy YHUCIi W MUTHOTO, SK HaJaHHs aJMiHICTpaTHBHUX mociyr. lle He HOBHH
IHCTUTYT y MUTHOMY TIpaBi, IIPOTe BiH TNepeOdyBae y CTaHi MOCTIHHOTO yIOCKOHAJECHHS, SIK 3 TOYKH 30Dy
MaTepiaJbHOTO TpaBa, TaK 1 MPOUEAYpPHHX acmekTiB. HamanHa momiOHMX MOCIYT MHUTHHUMH OpraHaMH
MPUHIMIIOBO BiPI3HAETHCS BiJ iXHBOT OULIBII 3BUYHOI KOHTPOJIBHO-PO3MOPSAYOI AisIIBHOCTI, OCKUIBKH
IHIIIOETBCS 3alliKaBICHUMH (GI3MYHUMH Ta IOPUIUYHHMH OCO0aMH, CHpsSMOBaHE HE Ha 3a0e3MedYeHHS
HAaIllOBHEHHS [JIEPXKABHOIO OOJDKETY, MPOTHIII0 IMPAaBONOPYIIEHHAM TOLIO, a IOKJIMKaHEe 3a0e3MeduTH
peatizailito mnpas, cBOOO/ Ta 3aKOHHHUX 1HTEPECIB UX OCI0.

CBoro wacy mnpodecop B.b. Apep’sHOB mNOpiBHSIB Taki agMiHICTPATHBHI NPaBOBITHOCHHU
i3 3000B’s3aJIbHIMH [IMBUTFHUMHE TIPABOBIHOCHHAMHU. BueHmil 3a3HauaB, IO BCi «ITyOJiYHO-CEpBICHI»
(«obciryToBYIOUi») BITHOCHHU TIepen0adaroTh HE OJHOCTOPOHHIM BIUIMB YITOBHOBaXXEHOTO CY0’€KTa
Ha mijjeriauii 00’€KT, a IXHIO JBOCTOPOHHIO B33aEMOJIiIO, TOJIOHO JI0 B3aEMOBIJHOCHH OOpXHHKA 1
KpenuTopa B 3000B’a3aHHI. HalOinbII sickpaBo 1ie HPOSIBISETHCS caMe Y BiIHOCHMHAX IIOJO HAaJaHHS Tak
3BaHMX a[MiHiCTpaTHBHUX (260 YIPaBIiHCHKUX) IOCITYT?,

IMoniOHI TeHAEHIT y MUTHIM CHpaBi, HA HAIl TOMJISAJ, MO3UTHBHO BIUIMBAIOTh HA €()EKTHUBHICTh
MPaBOBOTO PETYNIOBAHHS Ta 3arajloM Ha SIKICThb peaii3amii OKpeMUX CKJIaJOBHX MHUTHOI CIpaBH YKpaiHH,

! Mapuenko, B. B. (2009). AxMiHicTpaTHBHO-NPaBOBE PETYIIFOBaHHS y c(epi CIIPaBISHHS MOJATKIB: ducepmayis
Ha 3000ymmsi HAYK08020 cmynerio Kanouoama rpuduunux Hayk. Ipnias: YHiBepcuter JDC Yipainy, 111.

2 Agep’siHoB, B.B. (2006). HoBa 10KTpUHA yKpaiHCHKOTO a/IMiHICTPaTHBHOTO TIpaBa: KOHIENTYaIbHI MO3HUILI].
Ilpaso Ykpainu, 5, 14.
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OCKIJIbKH, KpIM JOCSTHEHHSI CyTO MyONiYHHMX IIeH, Ha KITanT (iCKaIbHUX, NMPABOOXOPOHHUX, OLIBII
eekTHBHO 3a0e3MeuyroTh iHTepec (HI3MYHMX Ta IOPHAUYHUX 0ci0 y wiil cdepi, 1m0, BIacHe, € OCHOBOIO
(hyHKIIIOHYBaHHS Oy/1b-5KOI IEMOKPATHYHOI JIEpIKaBH.

Bapro HaramaTu, 110 Ha JOTOBIPHHMX 3acajax 3AIMCHIOITH CBOIO MISUIBHICTH I[iJIa HU3KA IHIIMX
Cy0’€KTiB MHTHOTO TIpaBa — TaK 3BaHUX MHUTHUX MOCEPEAHHUKIB, cepell SIKUX MHUTHI OpOKEpH, BIACHHKH
CKJIaJliB THMYACOBOTO 30epiraHHs Ta MUTHHUX CKIIAJiB, Mara3uHiB OE3MHUTHOI TOPTiBIIi, BAHTAXXHUX MHTHUX
KOMIDIEKCIiB Ta BUIBHMX MHTHHX 30H KOMEpIiiHOro Ta ceppicHoro tumisl. ToMy 3 yIeBHEHICTIO MOXHA
CTBEPJIXKYBaTH, 1[0 JOTOBIpPHE PETYIIOBAHHS MIITHO 3aifHSJIO CBOIO HINIy B pAMKax MUTHOTO PEryIIOBaHHS
CYCHUIPHUX BiJHOCHH, 1[0 BHHHUKAIOTH Y 3B’SI3Ky 3 EPEMIlIEHHSIM TOBapiB Ta TPaHCIIOPTHHUX 3acO0iB
KOMEPITIHHOTO MPpU3HAYCHHS Yepe3 MUTHUH KOPJIOH YKpaiHH.

[lizcymMOByIOUM HaBeJeHE, MOXXHA 3pPOOHMTH OYEBHIHHA BHCHOBOK IPO T, MIO, HE3BAKAIOYU
Ha myOIiYHO-TIPaBOBUI XapaKTep Taxy3i MUTHOTO IIpaBa, BOHA 3 YCIIiXOM BHKOPHUCTOBYE METO/IH, 3ac00U Ta
NPUHLMIN, XapakTepHi IJisl MPHUBATHO-NPABOBHUX Taiy3ed. Ik MM MOIJIM NEpPEeKOHATHCSs, HOro MpOsSBU
MOJISITalOTh K Y BUKOPHUCTaHHI KJIACHYHUX JOTOBIPHHMX BIOHOCHH Cy0’€KTaMH MHTHOTO IIpaBa, TakK i
y BKHMBIICHHI /10 TPaJULIiHHINX MUTHO-TIPABOBUX BIIHOCHH 3a Y4acTIO Cy0’€KTiB BIIQJHUX MOBHOBAXKEHb —
MUTHUX OpraHiB— €JeMEHTIB TNPUBATHOTO TMpaBa. Taki TpOIeCH € JIOTIYHOK  BiATMOBIIIIO
Ha 3araJbHOCBITOBY TEHACHINEIO IMOAO TOJEITIEHHS MIDKHAPOIHOI TOPTIBII 3a TOTIOMOTOI0 CIIPOIIECHHS
MUTHHUX (hopManbpHOCTEN. KioTChKa KOHBEHIIIA PO CIIPOIIECHHS 1 TAPMOHI3AII0 MUTHUX MPOLEAYP, 10 SIKO1
VYkpaina npuennanacst 2006 poxy, € TOMy miATBEpAKeHHAM. [I[puBaTHO-IIPaBOBI MiAXOIH A0 PETYIIOBAHHS
CYCIUIBHUX BITHOCHH Y MUTHOMY IIpaBi BHSBIAIOTHCS 1 B HaJaHHI, Jie II€ TPUITYCTHUMO, iX Cy0’eKTam
MOJKJIMBOCTI Y3TOJDKEHHS OKPEMHX yMOB Ta MOPSAKY peaii3allii cBOiX mpaB Ta 3aKOHHUX iHTepeciB. Lle
y CBOIO Yepry MiATBEPAXKYE Kypc YKpaiHU Ha HEYXWIbHE TOTpUMaHHs NpUHIMMIB Ta npaBuin COT, iHmmx
3000B’s3aHp y 0arato- Ta ABOCTOPOHHIX yrojaax, a Tak caMO HEMOXUTHICTh y CBOEMY LUBLIi3alliiiHOMY
BHOODI.
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REPRODUCTIVE HUMAN RIGHTS:
INTERNATIONAL STANDARDS, EXPERIENCE
OF UKRAINE AND LITHUANIA

Napuca Hanusaiiko, 4. 10. H.
Onia Nebepnesa
LHinponemposcbkuli depxcasHuli yHisepcumem sHympiuwHix crnpas, YKpaiHa

PEITPOAYKTHUBHI ITPABA JIIOANHMN: )
MIZKHAPOJIHI CTAHIAPTHU, JOCBI/JI YKPAIHU TA JIMTBAU

The article deals with the issues of international standards, and the experience of Lithuania in
ensuring reproductive human rights. The authors focus on the fact that with the rapid
development of technologies, including medical ones, the issue of proper provision of the
reproductive rights of the individual belonging to somatic human rights has become acute. It is
noted that at present legal regulation in European countries is differentiated and contains some
gaps. The article demonstrates that numerous international documents regulate issues related
to human reproductive rights, and set certain standards that governments of member states
should be guided by. However, as the authors note, the insufficient level of development of
legislation requires the introduction of recommended changes. It has been established that,
despite the lack of a uniform approach and fundamental positions on the implementation of
reproductive rights in international law, countries have chosen their own way of legal regulation.
At the same time, as the authors note, the study of the legal regulation of reproductive human
rights in Ukraine and Lithuania will make it possible to use the foreign experience to form a high-
quality state policy in the sphere of exercising a person’s reproductive rights. It is emphasized
that the studied area is in a state of constant development, therefore, legal relations arising in
connection with the exercise by a person of their reproductive rights should be properly ensured
by each state. The article focuses on the fact that the obligations assumed by countries must be
provided with specific guarantees in order to avoid the declarative nature of the regulation of
reproductive human rights. Thus, obligatory and advisory provisions of international acts are
subject to observance and consideration. The article notes that the introduction of bills related
to reproductive human rights to the Verkhovna Rada of Ukraine demonstrates public awareness
of the importance of this area. Therefore, the authors consider it urgent to adopt a separate law
that would regulate the use of assisted reproductive technologies in Ukraine. The article focuses
on the fact that the Republic of Lithuania should pay attention to the proper functioning of the
mechanism for ensuring reproductive human rights by adopting an appropriate law on
reproductive rights as an independent category. The authors conclude that these innovations
will allow the Republic of Lithuania to properly regulate certain types of medical technologies
related to human reproduction.

Keywords: reproductive rights, reproductive health, assisted reproductive technologies,
reproductive function, reproductive relations, assisted reproduction.

IMocranoBka mpodseMu. 3i CTPIMKUM DPO3BUTKOM TEXHOJIOTiH, y TOMY YHCII MEIUYHHUX, TOCTPO
[IOCTAJI0 MUTAHHS HAJIEKHOTO 3a0e3MeUYeHHs PeNpPOAYKTUBHUX IIPaB 0COOH, 110 HANEXAaTh 0 COMAaTHUYHUX
npas JoauHA. HuHi iX mpaBoBe perymiroBaHHS B €BPONEHCHKUX KpaiHax € AU(epeHLiHOBaHUM Ta MICTHTh
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JesiKi mporanuHu. YncenbHIMH MDKHAPOJIHUMHU JOKYMEHTaMH PErJIaMeHTOBAaHO MUTAHHS, 0 CTOCYIOTHCS
PEMPOAYKTUBHUX TpaB JIOAWHU, BCTAHOBJICHO IEBHI CTaHAApTH, Ha SKi MalOTh OPIEHTYBaTHCS Yypsau
nepxaB-wieHiB. IIpoTe, HemocTaTHIM piBeHh PO3BHTKY 3aKOHONIABCTBA IMOTpeOye  BHECCHHS
PEKOMEHI0BaHUX 3MiH. TOMy, aHaJi3 Ta HOPIBHAHHS CTaHy BOPOBaKCHHS PENPOIYKTUBHUX IPaB JIOAUHU
B 3aKOHOZIAaBCTBO YKpaiHu Ta JINTBH 00YMOBIIIOE aKTyaJIbHICTD TAHOTO JTOCITIIPKEHHS.

AHaJi3 ocTaHHIX HocCimxkeHb i myOJikamiid. KoHmenilis penpoyKTHBHHUX MpaB JIIOJAHHH € TyKe
aKTYaJIbHOIO SIK Y MIKHAPOAHOMY IpaBi, TaK 1 y BiTYW3HAHOMY. OKpeMi aclekTH PenpoAyKTHBHUX NpaB
y cBoix mpausx nociimkyBanmu C. AnekceeB, C. byneua, O. Bmacosa, I. I'punaii, M. I'pomoBuyk,
O. Jamkoscbka, T. [nyromombschka, JI. Kpacunbka, O. Ilynma, I1. PaGinoBuu, I'. PomaHOBCHKHIA,
. llleBuenko Tta inmi. IIpore, y 3B’A3Ky 31 CTPIMKMM pPO3BHTKOM BiTJHOCHH Y PENPOIYKTHBHIN cdepi,
OCTaHHI MOTPeOYIOTh IPABOBOTO aHANI3y Ta HAJIE)KHOT 3aKOHOAABYO] perjaMeHTallii.

BujginieHHss HeBUpilIeHMX paHille YaCTHH 3arajbHOl NpPo0JeMH, KOTPUM TNPHUCBAYYETHCH
03HauyeHa cTarTs. He3sBakaioun Ha BiACYTHICTH OAHOMAHITHOTO MiAXOAY Ta NPUHIMIIOBUX MO3MLIHN 1010
peaiizamii penpoAyKTUBHUX MPaB y MiXKHAPOJHOMY 3aKOHO/IABCTBI, KpaiHamMu OyJI0 00paHO BIIACHUH IUIAX
iX MpaBOBOI perjaMeHTallii. Y CBOI 4epry, JOCHIIKCHHS TPaBOBOTO PErYJIIOBAHHS PENPOyKTHBHHUX MPAB
JMOAVHA B YKpaini Ta JINTBI 103BOIUTH BUKOPHCTATH 3aKOPAOHHHUM JOCBIT 3 METOI0 (POPMYBaHHS SIKICHOT
JepKaBHOI MOJITHKH Yy cdepi pearnizaliii 0co00I0 CBOIX PENPOAYKTHBHUX IPaB.

MeTo10 € IOCHTIDKEHHS MDKHAPOIHUX CTAHAAPTIB PEIPOIYKTUBHUX TIPAB JIFOAWHHM Ta BUCBITICHHS
OKpEMHX aCIeKTiB JOCHTIKyBaHUX MPaB 3a 3aKOHONABCTBOM Y Kpainu Ta JIuTsu.

Bukian ocHoBHOro marepiamy gocaimkenHs. HalimommpeHinow miacTaBow A MOAUTYy TpaB i
cBOOOJI JTIOJMHU Ha TIEBHI TPYIHU € cdepa JI0JACHKOrO KHUTTA, Ha Ky Il mpaBa i CBOOOAU MOIIUPIOIOTHCS.
Tax, octaHHI 3a3BHYail MOAIIAIOTE HA OCOOWCTI, IOMITHYHI, EKOHOMIYHI, COIliaJIbHI Ta KyIbTypHi. Lle# tum
kiacudikarii € TpaauifHUM, OCKUIBKH IIi TPYIH MpaB BigoOpakeHi B MDKHAPOJHOMY Ta HaIllOHAJIHLHOMY
3aKOHOMABCTBI. [HAMBIAYanmpHI TpaBa i CBOOOAM JIIOJWHH, O SKUX HaJIeKaTh 1 PENPOMYKTHBHI IpaBa,
BU3HAIOTHCA OCHOBHHMMH Ta (pyHIAaMEHTAJILHUMH, 3 HOJOXKEHb SIKUX OTPUMYIOTH PO3BUTOK iHIII MpaBa Ta
cBoOomu. XapakTepHO, IO TakKi mpaBa Ta CBOOOAM HaJexaTh OyAb-sKili 0co0i Ha piBHHX 3acajiax, €
MPUPOAHUMH, TOOTO BHUILIMBAIOTH i3 (aKTy iCHyBaHHS JIOAWHHU. BapTo akueHTyBaTu yBary Ha TOMY, IO
MIOHATTS “penpoTyKTHBHI paBa” Ta “penpomLyKTUBHE 3A0POB S HEPO3PUBHO IMOB’S3aHi, OCKITHPKH OCTAaHHE
BH3HAHE CKJIaJI0BOIO KOHIICTIIIIT 3aralbHOTO PEMpPOyKTHBHOTO MIPaBa OCOOH.

PenpoaykTuBHI TipaBa € HEeBiJ €MHUMH MIPpaBaMy i CBOOOAAMH, 10 BU3HAHI BHYTPIIIHBOJIEPKABHUM
paBoOM Ta MDKHApOJHHUMHM JOKYMEHTaMH 3 IpaB JIOAWHM. [lo OCTaHHIX, 30KpeMa, HajexaTb Marepiain
Mixnapoasoi kondepenuii 3 npas mromunn (Terepan, 1968)'; Kousenuis OOH npo nikpizanio Beix gopm
muckpuMinailii mono xiHok ([enepanbna AcambOiess OOH, 1979)2; KonBeHIiss npo mpaBa JAUTHHU
(Fenepansna Acambnes OOH, 1989)3%; marepiamu BcecsitHboi KoHbepermii 3 npas moanan, Binencska
Jexnapanis ta ITporpama niit (Bimens, 1993)% wmarepiann Mixuapomuux kondepenniii OOH 3 nutanp
HapojoHacenenHs Ta possutky (Kaip, 1994)° Ilekinchka aexnaparlis npuifHATa Ha 4eTBepTHii BeecBiTHilt
xoHdepenwii 3i cranosuma xinok (ITexim, 1995)°% Jlexnapauis tucsuonitTs Opranizauii O6’eaHaHMX
Hauiit (Hero-Mopk, 2000); Jlekmapamis npo NpHXWIbHICTH cripaBi Goporsbu 3 BIJI/CHIom
(Hpro-Mopxk, 2001) Toro.

CyTTeBi 3000B’s3aHHS y cepi PEMPOAYKTHBHUX TIPaB JIOAWHH, OyJ0 TOKJIANEHO Ha JepiKaB-
yaacHuIb, Mo 1979 poky mimmucann Komeenrmito OOH mpo mikBimamiro BCiX (opMm aHCKpuMiHAIIT
mo/10 KiHOK. Tak, e JOKyMeHT 3000B’s13y€ CTOPOHU BXKHMBATH BCIX MOXKIIMBUX 3aXO0/iB JUIs 3a0e31edeHHs

! Bosseanue Tezepanckoii konpepenyuu, 1986 (Mexnynapoaas KOHPEPEHIHUS 110 IpaBaM 4enoBeka). Ogiyitinui
catim Bepxoenoi Paou Ykpainu <https://zakon.rada.gov.ua/laws/show/995_900#Text> (2022, TpaBeHb, 25).

2 Koneenyisn Opeanizayii O6'conanux Hayiii npo nixeidayiio écix popm ouckpuminayii ugooo sicinox, 1979
(I'enepampna Acambnest Opranizanii O60’eqaanux Hamiit). Ogiyitinuii catim Bepxoenoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/995_207#Text> (2022, TpaBeHs, 25).

3 Koueenyisn npo npaéa oumunu, 1989 (I'enepansua Acamb6nes Opraunizanii O6’exnanux Hawiit). Ogiyitinuii caiim
Bepxosnoi Paou Yrpainu <https://zakon.rada.gov.ua/laws/show/995_021#Text> (2022, TpaBeHs, 25).

4 Benckas oexnapayus u Ipozpamma oeiicmeuii, 1993 (BcemupHas koHpepeHLus 1o npasaM denoseka). Ogiyitinuil
catim Bepxoenoi Padu Yrpainu <https://zakon.rada.gov.ua/laws/show/995_504#Text> (2022, TpaBeHb, 24).

5 International Conference on Population and Development, 1994 (The United Nations General Assembly).

The official website of the United Nations Population Fund <https://www.unfpa.org/events/international-conference-
population-and-development-icpd> (2022, TpaBeHs, 24).

b Iexincoxa dexnapayis, 1995 (UetBepra BeecBiTHS KoH(EpEHIIis 31 CTAHOBHINA KiHOK). Ogiyitinuii caiim Bepxoenoi
Paou Yrpainu <https://zakon.rada.gov.ua/laws/show/995_507#Text> (2022, TpaBeHb, 24).
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MpaB JIOAWHH Y TATy31 OXOPOHH 3I0POB’Sl, THM CAMHUM CTBOPIOIOUH 3000B’sI3aHHS 3a0€3MEUUTH peatizawio
penpoayKTUBHEX TpaB. Jlo ocTaHHIX, 30KpeMa, HajexaTh: PaBo Ha JIOCTYII 0 iH(popMallii, 0 CTOCYEThCS
30pOB’sl 0coOM Ta Onaromoiryyys ciM’i, BKIIOUAIOUM iH(QOpMAIi0 Ta KOHCYJIBTAIIl 3 IUIaHyBaHHs CiM’i;
[IPaBO HAa OTPUMAHHSA IOCIYT, IOB’S3aHMX 3 IUIAHYBAHHSAM CIM’I Ta IOCIYTr HEOOXINHUX Y 3B S3KY
3 BariTHICTIO, ITOJIOTAaMH Ta IMiCJSMOIIOTOBUM IIEPiO0OM; IPaBoO Ha AOCTYH A0 MEJUYHOTO 0OCIyroByBaHHS,
B TOMY YMCIi Ha iH(opMamilo, KOHCYJbTAlil Ta MOCIYrd 3 IJIaHyBaHHS CiM’i; MpaBO Ha HaJEXXHI YMOBH
mpami, 0 He 3aBAaBaTUMYTh IIKOIM PENpPONYKTHUBHIN (YHKLIi, 3a00pOHa 3BUILHEHHS JKiHOK Y 3B’SI3KY
3 BariTHICTIO, HAJaHHS BIAMYCTKH Y 3B’S3KY 3 BAriTHICTIO Ta IIOJIOTaMH, 3a0€3MEeUeHHsS MOXKIUBOCTI
TIO€THAHHS POOOTH Ta CIMEHHOTO KUTTSI

[onoxennss KouBeHuii € 00O0B’SI3KOBMMH [10 BUKOHaHHs, a MpPOTrpec KOXXHOI JAep’kaBU-4ysieHa
perymsapHo omiHoeThcsl Komiterom OOH 3 mikBimarii AuckpuMiHamii momo >KiHOK. Kowmiter Hagae
peKOMEeHIaIlii Ta IPOIMO3UIIii AeprKaBaM-yIaCHUIISIM 100 HAIEKHOTO 3/icHeHHsT KoHnBeHIIii.

Kondepenuis B Kaipi o3HameHyBasna 3MiHy HapagurMu: y IUTAHHSIX PENPOAYKTUBHHUX MpaB, YPSOu
B3sUTM Ha ceOe 3000B’s3aHHS MPUUMATH PIlICHHS, IO TPYHTYIOTHCS Ha IpaBaxX JIOMWHHU (30KpeMa Moo
KIHOK), a He Ha aeMorpadiuHux Kpurepisx. PempomykTuBHa (GYHKIS XIHKH 13 TACHBHOTO 00 €KTa,
3a JIOTIOMOT'OI0 SIKOTO YpsiJ 3J4aTeH PETYyJIOBaTH YHCENBHICTh HACEJICHHS, MIePEeTBOPUIIACS Ha MPaBO 0COOH
CaMOCTIHHO BHUpIIIyBaTH MUTAaHHS CBOTO PENpPOLyKTHBHOTO 370poB’s. Tak, Kaipcbka mporpama it crana
MEpUINM JOKYMEHTOM, SIKHIl PO3KPHUBA€E 3MICT PENPOLYKTUBHOIO 3[0POB’S Ta PENPOLYKTUBHHX IpaB
IPYHTYIOUMCH Ha IPUHLUIIAX MIPAB JIOJINHHA PETJIAMEHTOBAHUX MIKHAPOTHUMHU aKTaMH.

Tak, srimHo 3 mynkrom 7.2 Ilporpamum niii Kaipcekoi koH(epeHLii, penpogyKTUBHE 3I0pOB’s
pOo3MIIIaIocs He JUIIe SK BiACYTHICTh 03HAK PEMPOAYKTHBHOTO 3aXBOPIOBaHHS a00 MUChYHKIN, a IK CTaH
MMOBHOTO  (Di3WYHOTO, TICHXOJIOTIYHOTO Ta COMiankHOTO Omaromomy4ds. Ha momarok, mpaBo
Ha peNpOYKTUBHE 3I0POB’Sl BKIIIOYAE MPaBO Ha Oe3levHe IHTUMHE KUTTS, QEePTUIIBHICTD, IPAaBO YOJIOBIKIB
1 KIHOK Ha iH(pOpMAIIifo, TOCTYIT 0 O0e3MeYHnX 1 eEKTUBHUX METOJIB INIaHyBaHHSA CiM’i Ta KOHTPOJIO
HaApOJHKYBAHOCTI 3a CBOIM BHOOPOM, IO HE CylepedaTh 3aKOHY, a TAaKOXK MPaBO Ha JOCTYI JIO SKiCHUX
MOCITYT 3 OXOPOHH 3JI0POB’ 4, 1110 3a0€3MeUyI0Th KIiHI[i O€3MeYHy BariTHICTh Ta MOJIOTH.

PenponykruBHi npasa (y nmyHkti 7.3 Ilporpamu niit Kaipcbkoi koH(epeHLii) Bu3HaueHi K IpaBo
0coOM BIJIBHO Ta BIJNOBIJAJBHO BHPINIYBATH CKUTBKA MaTH MOiT€Hd, KOJMM 1 SK YacTO HApOKyBaTH,
MOJKJIMBICTh OTpUMaHHs iH(opMmamii Mpo cBOi PENpOAYKTHBHI IMpaBa Ta MpPaBO Ha HAICKHUH DPIBEHb
PENPOAYKTUBHOTO 310pOB’sl. JJOLiNBHO TaKOXK 3a3HAYUTH, L0 Y KOHTEKCT] PENPOAYKTUBHUX IIPaB, 3arajibHi
MDKHapOAHI NPUHLMIIN [paB JIIOAWHM PErjJaMeHTYIOTh NPaBO HA 3aXMCT Bl JUCKPUMIHALII, NpaBo
HE 3a3HaBaTH MPUMYCY Ta HACHJIbCTBA. TaKOX BaXIIMBO aKIICHTYBATH yBary Ha TOMY, IO PENPOAYKTHBHE
3I0pOB’sl 0COOM BU3HAYAETHCS HE TUILKU SIK MEAHMYHUN TepMiH (BiICYTHICTh 3aXBOPIOBaHb a00 HE3yKaHb,
MOB’sI3aHUX 3 PEHPONYKTHBHOIO (DYHKII€I0), a i AK CTaH MNCHXIYHOTO Ta COLIaTBHOTO OJIArOmoNIyyys.
Y Kaipcekiit mporpami il Oyji0 HaroJjomeHO Ha TOMY, IO MPUHITAITN, BUKIAJCHI y Hilf, TOBUHHI CTAaTH
0a3MCoOM JIEPHKABHOT TOJIITHKK Y Tajly3i Penpo yKTHBHOTO 310pOB’s Ta ¢iM’i 2,

PenponykTuBHi nipaBa 0yJi0 J0AaTKOBO BperysiboBaHo MyHKTOM 95 Ilnardopmu niit, 3aTBepakeHOl
Ha YetBepriii BcecBiTHil koH(pepeHmii 3i craHOBHIIa XiHOK, mo BigOymacs B llexini y 1995 poky.
KoncraToBaHo, 10 penpoyKTHUBHI MpaBa I'PYHTYIOThCS Ha HU3I[I OCHOBOIOJOXHUX TIpaB JroauHH. Tak,
KO)KHAa oco0a HalileHa IpaBOM BIIBHO MNpHUHMAaTH pilleHHS LIOAO0 KUIBKOCTi, IHTEpBaly Ta Yacy
HapoOJDKEHHS MITeH; NpaBOM Ha OTPHMaHHA HeoOXimHoi iHdopmamii Ta Jdocmyny 00 Oe3neunux i
eghekmusHux memoodie NAAHY8aHHA Ccim’i, 00 8i0N0BIOHUX nociye y cghepi OXOpoHu 300pos’s; TIPaBOM
Ha JIOCATHEHHS SIKOMOTa BHIOTO PiBHS PENPOAYKTHBHOTO 3J0POB’S, Y TOMY YHCII TNPUAHATTS PillICHb
110710 PENPOAYKTHBHOI MOBEiHKM 6e3 UCKPMMiHAILii, TPUMYCy Ta HaCHIbCTBAS,

Bapro 3a3HaunTH, L0 PENPOAYKTHUBHI IpaBa JIOJUHM TAaKOX PETIaMEHTOBAHI ITOJIOKEHHAMU
Konsenuii Pagu €Bponu mpo 3anobiraHHs ta O00poThOY 3 HACHIIBCTBOM HIOAO KIHOK Ta HACHUIBCTBOM

! Kousenyis Opzanizayii O6'eonanux Hayiti npo nixeioayiio écix popm ouckpuminayii wooo srcinox, 1979
(T'enepanbua Acambnest Oprawnizarii O0’eananux Hariit) Ogiyitunui caiim Bepxoenoi Paou Ykpainu
<https://zakon.rada.gov.ua/laws/show/995 207#Text> (2022, TpaBens, 25).

2 International Conference on Population and Development, 1994 (The United Nations General Assembly).

The official website of the United Nations Population Fund <https://www.unfpa.org/events/international-conference-
population-and-development-icpd> (2022, tpaBensb, 24).

3 Iexincoka dexnapayis, 1995 (UetBepra BeecBiTHS KoH(EPEHIIis 31 CTAHOBHINA KiHOK). Ogiyitinuii caiim Bepxoenoi
Paou Yrpainu <https://zakon.rada.gov.ua/laws/show/995_507#Text> (2022, TpaBeHs, 24).
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y cim’1 (CramOynbchbKa KOHBEHIIIS), IO BIEpIIEe PO3MEKYBaja MPUMYCOBY CTEPIIII3AIlil0 Ta MPUMYCOBHI
abopt, sk (OopMy HACHIIBCTBA IIOJO JKIHOK, 1 3000B’s13aNa JepiKaB-y4acHHIlb 3/iHICHIOBATH BCE MOXIIUBE
3 METOI0 TIOTEPEeKEHHs OPYIIEHb PENPOAYKTHBHUX TIpaB ocobu’. Okpim 3a3HaueHoro, Konsenmiero mpo
mpaBa 0ci0 3 IHBaNITHICTIO PETJIAMEHTOBAHO MTPABO OCI0 3 IHBAIIHICTIO KOPUCTYBATUCS PETPOIYKTUBHIUMU
TIpaBaMM JIIOJMHH B HOBHOMY 00Cs3i%.

Hespaxkaroun Ha BiZICYTHICTh OJIHOMAHITHOTO MiXOAy Ta MPUHIIUIIOBUX IO3UIIM MOM0 peami3arii
PETIPOMYKTUBHHUX TIpaB Yy MIKHApPOTHOMY 3aKOHOIABCTBI, KpaiHamMu OyJio 0OpaHO BIACHWUH MNUIIX iX
[IPaBOBOI peryiaMeHTaIii.

Bepyun yyacte y riobOaipbHOMY Tmpoleci 3a0e3ledYeHHs CTajJor0 PO3BUTKY Pa30oM 3 IHIIMMHU
nepxxaBamu-wieHamMu OOH Ta peamnizytoun Llini ctamoro po3sutky mo 2030 poky, yxBaneHi Ha camiti OOH
y Heto-Mopky y Bepecni 2015 poxy, Vkpaina B3sna Ha cebe 3060B’s3amHs peamisyaté 17 wineit Ta
86 namionanbHuX 3aBaaHb 10 2030 poky, 30Kkpema: 3a0€3MEUUTH 3arajbHUN JOCTYN JIO MOCIYT
PENPOAYKTUBHOTO 370POB’sl, BKIIOYAIOUH IUIaHYBaHHS CiM’i, iHpopMaliifHi Ta OCBITHI MOCIYTH, a TaKOX
3a0€3MeUnTH iHTeTpallio iHpopMaIlii Ipo penpoayKTUBHE 30POB S B HAIlIOHAIBHI CTPATETii Ta MPOTrpaMu;
3a0€3MeYNTH 3arajibHUI JOCTYI JI0 MOCIYT PENPOAYKTUBHOTO 3I0POB’Sl Ta JOTPUMAaHHS PENpOIyKTHBHUX
npaB BiamoBizHo g0 [Iporpamm giii MixkHapogHoi KoH¢epeHUii 3 HApOJOHACEJICHHS Ta PO3BUTKY
ta [lekiacpkoi TuTaThopmMu miii Ta MmiaCyMKOBOTO AokyMmeHTa KoHdepeHIid om0 BIPOBaKCHHS
Mporpamu ta ITnarpopmu®,

Ha VYkpainy Takox mokiIazeHo 3000B’si3aHHA 13 3a0e3ledeHHs] JOTPUMaHHS —MaTepialliB
MisxHapo 01 KoHpepeHnwii 3 mpas momuan (Terepan, 1968)*, Konsennii OOH npo mikBinamito Bcix Gopm
muckpuMinanii momo xinok (Iemepamsra Acambmres OOH, 1979)°, Kousenuii mpo mnpaBa IUTHHH
(Tenepanpua Acambiiess OOH, 1989)6, Binencwkoi Jleknapartii ta [Iporpamu aiit npuiinsTiii Ha BeecBiTHil
koH(epeHuii 3 npaB Jgroauau (BineHs, 1993)7, Hexmapartii tucsyonittss Opranizanii O6’ennanux Harriit
(Horo-Mopx, 2000)8 Tormo.

VYTiM, BapTO 3a3HAYMTH, IO B YKPATHCHKOMY 3aKOHOJIABCTBI BU3HAYEHHS PEIPOIYKTUBHUX TIpaB Ta
ixHporo oOcsry Hapas3i BigcyTHe. HaromicTh, Take BH3HA4YEHHS MICTUTBHCS B MiJ3aKOHHHUX AaKTax.
B VHidpikoBaHOMY KITIHIYHOMY TPOTOKOJIi TIEPBHHHOi, BTOPHHHOI (CHeIliali30BaHOi), TPETHHHOI
(BucokocmeriamzoBanoi) MeamdHoi gomomorm  “IlmamyBamnHs ciM’i”’, 3aTBepmKkeHOMYy Hakazom
MinicTepcTBa 0XOpOHHU 3110pOB’°st Ykpainu Bix 21 ciuns 2014 poky, BU3HAYCHO, 10 “penpoOyKmueHi npasa
IPYHMYIOMbCSL  HA GUSHAHHI  (DYHOAMEHMANbHO20 npasa ycix nap i OKpemux oci® Ha 30iUCHeH s
camocmitinozo i 8i0n0sidanbHo20 8UOOPY W00 Kintbkocmi dimetl, AKUX 60HU 30UPAIOMbCL Mamu i Yacy ix
HAPOOIICEHHS, MPUBATOCIT YACOBUX THMEPBANI6 MIJNC NOA02AMU MA 00CmYni 00 iHgopmayii ma 3acoois,
HeoOXIOHUXx 0111 peanizayii makozo 6ubopy, a MmMaKoiC HA USHAHHI NPABA KOMCHO20 IHOUBIOYYMA
Ha DOCACHEHHS HALIBUW020 PIBHS CEKCYanbHo20 i penpodykmugnozo 300poe’s’®. HaelneHe BU3HAUCHHS

! Council of Europe Convention on preventing and combating violence against women and domestic violence, 2011
(Council of Europe). The official website of the Council of Europe <https://rm.coe.int/168008482e> (2022, tpaBeHs, 25).
2 United Nations Sustainable Development Summit, 2015 (The United Nations General Assembly). Sustainable
Development Knowledge Platform <https://sustainabledevelopment.un.org/post2015/summit > (2022, tpaBens, 25).
3 Tam camo.

4 Bozseanue Tezepanckoii koughepenyuu, 1986 (MexmyHapoaHas KoHpEpeHLHs [0 OpaBaM denoBeka). Ogiyitinuii
catim Bepxoenoi Padu Yxpainu <https://zakon.rada.gov.ua/laws/show/995_900#Text> (2022, TpaBeHb, 25).

5 Koneenyisn Opeanizayii O6'conanux Hayiii npo nixeidayiio écix popm ouckpuminayii ugooo sucinox, 1979
(TCenepanpua Acamb6ies Opranizauii O6’egnannx Hauiit). Ogiyitinuii caiim Bepxosnoi Paou Ykpainu
<https://zakon.rada.gov.ua/laws/show/995_207#Text> (2022, TpaBeHs, 25).

8 Konsenyis npo npasa oumunu, 1989 (lenepansna Acam6nes Opranizanii O6’eananux Hauiit). Ogpiyiiinuii catim
Bepxoenoi Paou Yrpainu <https://zakon.rada.gov.ua/laws/show/995_021#Text> (2022, tpaBenb, 25).

" International Conference on Population and Development, 1994 (The United Nations General Assembly).

The official website of the United Nations Population Fund <https://www.unfpa.org/events/international-conference-
population-and-development-icpd> (2022, tpasens, 24).

8 Jexnapayus moicauenemus Opzanuzayuu Obvedunennvix Hayuii, 2000 (Cenepansuas Accambines Opranusanyu
O6benunennbix Harwit). Ogiyitinuii catim Bepxoenoi Paou Yipainu
<https://zakon.rada.gov.ua/laws/show/995_621#Text> (2022, TpaBeHs, 24).

% Hakas IIpo 3ameepooicentis ma 6npo6aoicens MeOuKo-mexHon02iuHux OOKyMenmie 3i cmanoapmusayii Meouunoi
donomozu 3 numars naanyeanti cim'i, 2014 (MiHicTepcTBO 0XOpOHH 310pOB’st YKpainu). Ogiyitnui catim Bepxoeroi
Paou Yrpainu <https://zakon.rada.gov.ua/rada/show/v0059282-14#Text> (2022, TpaBeHs, 25).
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BIZIMOBi/1a€ TIOJIOKEHHSIM JKepena “M’sikoro mpasa” — [Iporpamu niii Mi>kHapogHOT KOH(EpEeHIIii 3 MUTaHb
HApOIOHACENEHHS Ta PO3BUTKY .,

Pazom 3 THM, BiACyTHE KOMIUICKCHE pEryJIIOBaHHS Yy cepl pEenpoAyKTHBHHUX MPaBOBIIHOCHH.
3 ox1HOTO GOKY, 3aCTOCYBAHHIO TIiAIAraoTh HopMu Koncturymii Yipainu?, [lusinsHoro kogexcy Ykpainu®,
CiMeliHOTO KOJEKCY YKpa'l'HI/I4, OcCHOB 3aKOHOJABCTBa YKpaiHK NP0 OXOPOHY 3;[0p013’;15, Hakazy
MinicrepcTBa oxopoHu 310poB’st Ykpainu “Ilpo 3arBepmkenHs Ilopsaxy 3acTocyBaHHsS IOTOMIKHHX
PEIPOAYKTHBHHUX TeXHOJOriH B Vkpaini™® Ta meski immi migzaxonHi aktu. OJHAaK, OJAEH i3 IMX aKTiB
HE BUKOPUCTOBYE Ne(iHIIiTl “penpoayKTHBHE MPaBO’ Ta HE PETIAMEHTYE MOPSAIKY HOTO peaizarii.

Crin 3a3HauuT, mwo B 2004 poky Oymna 3pobieHa crpoba PO3KPHUTTS 3MICTy PENPOAYKTHBHUX IMPaB
JTIOMWHU IUIIXOM peecTpamii  3akoHompoekTy Ne 5105. ABTopM HarojomyBaJld Ha BarOMOCTI
PENpPOAYKTUBHOTO 370POB’S B XKHUTTI JIOAMHHW Ta AaKIEHTYBAJM yBary Ha HEOOXIAHOCTI BIPOBAKEHHS
€IMHOTO MiAXOAY M0 PETyJIIOBaHHS Ta 3aXUCTYy PENPOAYKTHBHHUX TpaB. Tak, MpONMOHYBaJOCS PO3yMiTH
“penponyKTHBHI mpaBa” sK mependadeHi 3aKOHOM MOKJIMBOCTI JIIOAMHU Ha 3A1MCHEHHS Ta OXOpOHY il
PETPOTYKTUBHOTO 3J0POB’S 1 BiIbHE TPHHHATTS PIlllEeHb Y BITHOIICHHI HAPOKEHHS YW BIIMOBH BiX
HapO/UKEHHS JWTHHM B UDIO0I YM 1032 HUM, a TakoX Ha MEAHMKO-coUiaibHy, iH(popMamidHy i
KOHCYJIBTATHBHY JIOTIOMOTY B 11iii cepi’. ITpoTe, Ieii 3aKOHOMPOEKT OYB BiAXUIEHHH Y 3B’A3Ky 3 THUM, IO
32 BUCHOBKaMH IPOBIIHUX HAYKOBHX Ta €KCIEPTHHUX B1IIOMCTB, OKpEMi MOJIOKEHHS MajH JeKJIapaTUBHUN
XapakTep, IO TMEepelKo/Kaio O Hale)KHOMY TIPaBOBOMY PETYIIOBAHHIO CYCHUIBHHX —BiJJHOCHH
y 3a3HaveHii cdepi.

Bapto HaromocuTH, 0 OJHUM 3 BaroMUX acCIeKTiB pealrizallii 0co00I0 CBOIX pelpOIyKTHBHHX IpPaB
B YKpaiHi € pO3BUTOK JOMOMDKHUX penpoayKTuBHHX TexHonorii (Jam — JIPT). Baxmuso, mo motpeda
y kopuctyBausi nociyramu JIPT icHye cepen oci6 o6ox crareii®. Tak, 3a anumMu MiHicTepcTBa 0OXOPOHH
310poB’sl YKpainu, piBeHb Oe3mninas B YKpaiHi craHoBUTH Maitxe 20%. Sk Hacnigok, 3poctae morpeda
y miKkyBaHHi i3 3acrocyBanHsaM JIPT. OnmHak, B YKpaiHi HeMae OKpEMOTO 3aKOHy, KWW OM peryJoBaB
3a3HadeHy cdepy, a OUIBIICTh MPaBOBUX 3acaJ pEriaMEHTOBAaHO Haka3oM MiHiCTepcTBa OXOpPOHHU
310pOB’sl YKpaiHu.

Hwu3ka mpaBoBHX acIekTiB, OB’ s3aHUX i3 3acTocyBaHHAM JIPT, 3anumiaroTbcst HEBPETYIHOBAHUMH,
10, y CBOIO HEPry, CTBOPIOE Oararo mpobieMm i peamizallii 0cob0I0 CBOIX PENMpOIyKTUBHHUX IIPaB.
30kpeMa, yBarm MOTpeOyIOTh Taki acleKTH, SIK: BCTAHOBIICHHS MEIMYHHX MPOTHUIIOKA3aHb IPH
3actocyBanHi JIPT; minensyBaHHs 3akialiB peNpOMyKTHBHOI MEAWIMHM; HAsIBHICTh BIKOBOIO OOMEXKEHHS
IUTA KIHKH, M0 TUTaHy€ CTaTH CypOTaTHOIO MaTip’io; mepeadadeHHs iCTOTHHUX YMOB JOTOBOPIB TIPO
CypOTaTHE MAaTEPHUHCTBO; MOPSIOK MEPEeMIIICHHS CTaTEBUX KIIITHH, eMOpPIOHIB 1 TKaHWH; BCTAHOBJICHHS
HEOOXiAHUX BUMOT J0 0ci0, 1mo O6axaroTh ckopucrtarucs [IPT; pernamenTaunis KOpUCTYBaHHS iHO3EMISIMH
[IOCIyraMy CypOraTHOTO MaTepPUHCTBA Ha TepuTopii YKpaiHu TomIo.

Tak, yrpymui 2021 poxy KaGimetom MinictpiB VYkpaiam Oyno 3apeecTpoBaHO 3aKOHOIPOEKT
Ne 6475 “Tlpo JOMOMIXKHI PENpPOAYKTUBHI TEXHOJOTII’, OJHAK eKCIIEPTH BKa3aJu Ha HEJOJIKH

! International Conference on Population and Development, 1994 (The United Nations General Assembly).

The official website of the United Nations Population Fund <https://www.unfpa.org/events/international-conference-
population-and-development-icpd> (2022, TpaBens, 24).

2 Koncmumyyis Yxpainu, 1996 (Bepxosna Pana Ykpainn). Ogiyitinuii caiim Bepxoenoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/254k/96-sp#Text> (2022, TpaBeHb, 25).

3 Husinbruii kooexc Yrpainu, 2003 (Bepxosna Pana Yxpainn). Ogiyitinuii catim Bepxosnoi Padu Yxpainu
<https://zakon.rada.gov.ua/laws/show/435-15> (2022, tpaBens, 25).

4 Cimetinuii kooexc Yrpainu, 2002 (Bepxosna Pana Ykpainn). Oiyitinuii caiim Bepxoenoi Paou Yrpainu
<https://zakon.rada.gov.ua/laws/show/2947-14#Text> (2022, TpaBeHsb, 25).

5 3axon Vipainu Ocnosu 3axonodascmea Yxpainu npo oxopony 300pos's, 1993 (Bepxosna Pana Vkpainm).
Odbiyiinuii catim Bepxoenoi Paou Yxpainu <https://zakon.rada.gov.ua/laws/show/2801-12#Text> (2022, TpaBeHs, 25).
8 Hakas Ipo 3ameeposcenns Iopaoky 3acmocysants 00ONOMINCHUX PenpooyKmusHuXx mexnonoziii 6 Yxpaini, 2013
(MiHicTepCTBO OXOPOHU 310pOB’° st YKpaiuu) Ogiyitinuii caum Bepxoenoi Paou Ykpainu
<https://zakon.rada.gov.ua/laws/show/z1697-13#Text> (2022, TpaBeHs, 28).

" I[Ipoexm 3axony npo penpodykmusni npaéa ma zapaumii ix 30iicnenns, 2004 (BepxosHa Pana Ykpainm).
Odpiyitinuii caiim Bepxosnoi’ Paou Ykpainu <http:/fwl.c1.rada.gov.ua/pls/zweb2/webprocd 2?id=&pf3516=5105&skl=5>
(2022, yepsens, 01).

8 Skyba, E., Tkachenko, K. (2021). Gender challenges of modern societies. Philosophy, economics and law review, 1,
2, 18-25.
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3aKOHOMPOEKTY TIOB’sI3aHi 3 TUCKPUMIHALIHHMMH TOJOKEHHSIMH MIOAO0 AaHTUPETPOBIpycHOi Tepamii
HEe3aMIDKHIX KIHOK Ta CypoTaTHOTO MaTepHHCTBA Ha MiACTaBl CyTUMOCTEH; KOPYILUiiHI PU3UKK B HaJaHHI
JKapsiM MOJIMBOCTI BU3HAYaTH BiKOBI OOMEXEHHsI JJIs MallieHTiB 1uist 3acrocyBanHs JIPT; dinancyBaHHS
TIOCIIYT JIepKaBoio TOmO

VY ciuni 2022 poky 0yJ10 3apeecTpoBaHO J1Ba ANbTEPHATHUBHI 3akoHONpoekTH Ne 6475-1 ta No 6475-2.
KoHnentyanbsHO, OCTaHHI CXOXKi 33 3MiCTOM 1 MarOTh CIIUILHY METy — BperyltoBaHHs Bukopuctanus J[PT
Ha piBHI 3aKoHy. IIpoTe momoskeHHsS mpoekTy Ne 6475-2 memo BiApi3HAETHCS BiJ MepIIoi albTePHATHBH —
poekTy Ne 6475-1. JIominpHUM € 3a3HAYCHHS OCHOBHHUX BIJIMIHHOCTEH, SIKi € BOXKIIMBUMH JUTSI IPABOBOTO
peryntoBanns Bukopuctanus JIPT B VkpaiHi.

Taxk, B 000X 3aKOHOIIPOEKTaX HArOJIONIYETHCS Ha HeOOXiIHOCTI BpaXyBaHHSI MEIUIHHUX IPOTHIIOKA3aHb
mpu 3acrocyBanHi JPT. Ilpore 3axonHompoekT Ne 6475-1 He Hamae mepeiiKy TakuxX MPOTHIOKa3aHb. Kpim
TOTO, HE MPOTIOHYETHCS BPETYIIOBATH KOAHUX IHIIUX OOMEXeHb Iojo BukopucTaHHs JPT >xiHkamu Ta
YOJIOBIKAMH®. Harowmicte, 3akoHompoektoM Ne 6475-2 Bu3HaueHO, MO0 TMEPENiK MEIUYHHX TOKa3aHb Ta
MEIWYHUX TPOTUNOKa3aHb A0 3actocyBaHHsA [IPT BH3HA4YaeThCA MEHTPATGHUM OPraHOM BHUKOHABYOI BIIaIH
Iuisl 3a0e3redeHHs (GOpMyBaHHS Ta peajiizamii JepKaBHOI MOJITUKM y cdepi oxopoHH 370poB’s. Takoxk
BHOKPEMJICHO KaTeropii kiHOK i Y0JIOBIKiB, sIKi He MOXKYTh BATHCS /10 3acTocyBanns JIPT®. VTim, BukIuKkae
CYMHIBH MOJIMBICTh BKJIFOUCHHSI JIO TAKOTO TEPENiKy XKIHOK Ta YOJIOBIKIB 3 OC3IUIIANAM, IO 33 CTAHOM
3I0pOB’sI MOTPEOYIOTH TTOCTIHHOTO JOTIISATY TPETHOI 0COOH.

BupimeHHs MUTaHHS JTiIEeH3yBaHHS 3aKJIaiB PeNpPOAYKTHBHOT METUIIMHYU € HaJ3BUYaiiHO BAXKIIMBUM
1 HEOOXiMHMM IS 3MIHCHEHHS ACP)KABHOTO KOHTPOJIO 3a 3aKOHHICTIO IX MIsITBHOCTI. YTIM, Y IMPOEKTI
3axony Ne 6475-2 He mepenGadeHo BMMOTH IIOAO OTPMMAHHSA TAKHMH YCTAaHOBAMH OKpeMoi inen3ii’.
OOMeX)eHHS MOMJIMBOCTI OTpUMaHHS ()IHAHCOBOI BUTOJM Yepe3 MOCEPEIHUIITBO JOMOMOXKE 3armo0irtu
nepetBopenHto JIPT Ha koMmepuiliHe miANpHEMCTBO.

3 MpHUBOAY CypoOraTHOTO (3aMiHHOTO) MaTe€pPHHCTBA, IO € IMOCIYTOI0, KA Iependadae 3acTOCyBaHHS
JPT, 3akorompoekT No 6475-1 He 3aKpiIUIIOE YITKOTO BIKOBOTO OOMEKEHHS IS JKIHKH, IO TUIAHYE CTaTH
CYpOTaTHOIO MaTip’10, BCTAHOBITIOIOUH, 1[0 BiK CypOraTHOI MaTepi BU3HAya€ JiKap 3a pe3y/IbTaTaMH il orsy”.
V ¢BOIO uepry, 3akoHOmpoekT Ne 6475-2 BCTAHOBIIOE BIKOBHIA Aiama3oH B Meskax Big 21 10 35 pokis®.

e omHe muTaHHSI, SKE BUPINIYIOTh 3aKOHOMPOEKTH, — 1€ MOJOKEHHS CTOCOBHO JIOTOBOPIB TIPO
cyporaTHe MarepuHCTBO. Tak, mpoekT Ne 6475-1 nepenbadeHo, M0 AOTOBOPU YKIIAAAIOThCS Y MHCHMOBIH
dopmi. Kpim Toro, BU3HAYaIOThCA OKPEMi iCTOTHI yMOBH TaKOTO JIOTOBOPY'. Y CBOIO uepry, mpoekt Ne 6475-
2 MICTUTH TIOJIOKEHHS TPO Te, IO JIOTOBIp MPO CypOTaTHE MAaTePHUHCTBO MIAMUCYETHCS 000Ma CTOPOHAMH
y MUCbMOBIi#l (OopMi Ta 3acBiguyeThCsl HOTapialbHO. BakIMBO, 10 3alpONOHOBAHWI BUUEPITHUMA TEpestiK
icToTHUX yMOB joroBopy, € Habarato mmpmmM®. BBakaemMo JOUITLHEM Mepea0auuTH BHMOTY
HOTapiaJIbHOTO TIOCBiTYEHHS JIOTOBOPIB MPO HAAAHHS IOCIYI CYpOraTHOIO MaTepUHCTBAa Ta PO3POOHTH
THUIIOBUI JIOTOBIp 3 HAJJAHHS TAKHX ITOCIYT.

3akoHomnpoekT Ne 6475-1 Hazae namieHTaMm, 3aKiagaM OXOPOHH 3/10pOB s, KOMEPLIHHUM CTPYKTypam,
oo 30epiraroTh PENPONYKTHBHI KIITHHH, TKAaHMHH Ta €MOpIOHH, IPaBO BBO3UTH B YKpaiHy BHUBO3WUTH
3a KOpAOH 3a3HaueHWH PEenpoOAyKTHBHHN Marepian 3 Teputopii YKpaiHM BIANOBIZHO [0 3asgB HOTO
BiIacHUKIB. [lopsA70K TEpeMillleHHs CTareBUX KIIITHH, EMOPIOHIB 1 TKAaHWH BCTAaHOBIIOBATHMETHCS
Ka6inetrom Minictpie Ykpainu®. HatomicTs, 3axononpoektom Ne 6475-2 mepen6adeno, o TepeBe3eHHs,
30epiraHHs peNpOAYKTHBHUX KIIITHH, TKAaHWH Ta eMOpPIOHIB 3IHCHIOBATUMETHLCS JIMIIE 32 CYIPOBIIHUMHU

JIOKYMEHTAMHU MEAUYHUX 3axnanis’®.

Y Ipoexm 3axomny npo donomiscui penpodykmueni mexnonozii, 2021 (Bepxosna Pana Vpainn). O¢piyitinuii caiim
Bepxosnoi Paou Yxpainu <https://wl.cl.rada.gov.ua/pls/zweb2/webproc4 17pf3511=73524> (2022, uepBens, 01).
2 [Ipoexm 3arony npo donomisicki penpooykmueni mexronozii, 2022 (Bepxosua Pana Vkpainn). Ogiyitinuil caiim
Bepxosnoi Paou Yxpainu <http://wl.cl.rada.gov.ua/pls/zweb2/webprocd 1?pf3511=73571> (2022, tpaBeHs, 13).
% Tam camo.

4 Tam camo.

° Tam camo.

& Tam camo.

" Tam camo.

8 Tam camo.

® Tam camo.

10 Tam camo.
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Be3yMOBHO, BaXITHBUM € BCTAHOBJICHHS HEOOXiTHMX BUMOT JI0 OCi0, 10 OaxkatoTh ckopuctarucs [IPT.
Taxk, 3akoHOIIpoekT Ne 6475-1 nepenbadae, 110 JHIIIE TOAPYKKSI MaTUMeE TIpaBo BUKopuctoByBaru JIPT uepe3
CyporaTHe MaTepHHCTBO. Tako)k HaroJoUIyeThCs HA TOTPUMaHHI TAKUX YMOB, SIK: 3r0Jja YOJIOBIKa JKiHKH, sIKa
Oyle CyporarHor Matip’to (SKIO cyporatHa MaTH IepeOyBa€e y 3apeecTpoBaHOMY IUTI00I), IMHCHMOBA,
MmiJNAcaHa Ta 3aBipeHa HOTapiajbHO; HASBHICTH Yy MAIIEHTKH MEAWYHUX ITOKAa3aHb, 3a SKUX BHHOIIYBaHHS
Ta/ab0 HAPOIKCHHS MUTHHH (i310JIOTIYHO HEMOXIIMBE ab0 TOB’S3aHE 3 PU3UKOM IS XKUTTS Ta 370POB’S
Takol TAIliEHTKH Ta/ab0 JWTUHHU; HAABHICTh T'C€HETUYHOIO 3B’S3KYy MaMOyTHHOI JMTHUHHU i3 TCHCTUYHHMH
Oarpkamu (200 3 OIHUM 3 HHUX) Ta BiJCYTHICTh T€HETHYHOTO 3B’SI3KY AWTHHH 13 CypOraTHOIO0 MarTip’ro (KpiM
BUIAJIKIB BUHOIIYBAaHHS TUTHHH, IPH 3aCTOCYBaHHI METOAMKU CYPOTraTHOTO MAaTEpUHCTBA, WICHAMH CiM’1
TeHeTHIHHUX OAaThbKiB); TCHETHYHI OaThku OepyTh Ha ceOe 3000B’s13aHHS 3a0paTy AUTHHY i3 3aKIagy OXOPOHH
3JI0POB’Sl, Y SIKOMY TIPOXOJIUIIU TIOJIOTH, TICIs ii Hapo/HKEeHHsI Ta 3a0€3MeUUTH PEECTPAIlit0 HAPODKEHHS TaKoi
IATHHH BIAIOBIAHO 10 3aKOHOJABCTBA YKpa'l'Hnl. 3akoHonpoekT Ne 6475-2 migKpecyroe, MO CYypOraTHUM
MaTE€pPUHCTBOM MOXKYTh CKOPWCTATHCA JIMIIE i€3/aTHI )KIHKaMH Ta YOJIOBIKaMH, sIKi mepeOyBaroTh y HUTI00]
OiNBITIe TBOX POKIB 1 HAJaaW MHUCHMY 3TOMy Ha 3MIMCHEHHS MEIWYHOTO BTpy4YaHHsS Ta 3actocyBaHHS JIPT
32 YMOBH HAsBHOCTI Y )KIHKA MEIUYHUX MPOTUIIOKA3aHb JIO BUHOIITYBAaHHS Ta/a00 HapOILKEHHS ITUTHHHU a0o
BUHOIIIYBaHHS Ta/a00 HAPOMKEHHsI TUTHHHU (i310JI0TTYHO HEMOXKIIMBE 200 MOB’A3aHE 3 PUIUKOM IS )KUTTS Ta
3IIOPOB’SI TaKOi MAIIEHTKH Ta/ab0 JUTHHA?.

Tak, omHi€0 3 OCHOBHMX BHMOT aJbTCpPHATHBHUX 3aKOHOIPOCKTIB IS II€3JaTHUX OCI0 €
3apeecTpoBaHuil LTH00. OHAK, 3TiTHO 3 MOJIOKEHHIMHU MPOEKTY 3aKkoHy Ne 6475-2, nepeOyBaHHS B TAKOMY
uU06i He MeHIIe JBOX POKiB € 060B’s3k0BUM . Tak, MPOMOHYEThCS OOMEKEHHS 3 METOI0 HENOMyIIeHHS
yKiIagaHas ¢ikTuBHUX nuTi00iB. [10Ka30BO, M0 €IWHOIO CHIIFHOIO BUMOTOIO IS 000X 3aKOHOIIPOEKTIB €
HasBHICTH y )KIHKM MEIUYHHUX MPOTHITOKA3aHb JO BHHOIITYBAaHHS Ta/a00 MMONOTiB, a00 BUHOIIYBaHHS Ta/ab0
IIOJIOTH € 010JIOTIYHO HEMOXIIMBUMU, 200 CTAHOBIIATH 3arpo3y KUTTIO Ta 3I0POB’I0 TaKOi MAIliEHTKH Ta/abo
JUTHHY, 110 € 000B’SI3KOBOIO YMOBOIO JJIsl )KiHKH, siKa Tuianye ckopucrarucs [IPT.

[Ilomo KoprCTYBaHHS 1HO3EMIIIMH MOCIyTaMH CYypOTaTHOTO MaTepHMHCTBA Ha TepuTopil YKpaiHu, To
3TiJTHO 3 TIOJIOKEHHSIMU 3aKOHOTPOeKTy Ne 6475-1, ocTaHHIN MOIMIUPIOETHCS, 30KpeMa, Ha IHO3EMIIIB Ta OCi0
0e3 TpOMaJsIHCTBA, sIKi Ha 3aKOHHUX TijcTaBaXx mepeOyBaroTh B YkpaiHi. [Ho3emIli Ta ocobu 0e3
TPOMAISHCTBA TaKOX MAalOTh TIPaBO 3BEPTATHCS JIO MEAWYHUX 3aKJIaiB IS JIKyBaHHS O€3IUTi s
i3 3actocyBanHsaMm JIPT. ¥V cBoro depry, BiACyTHE BH3HAUCHHS CHElU(DIKK peajizamii iHO3EMISIMH Ta
ocobamu 6e3 TIpOMajsSHCTBA CBOTO peNpodykTHBHOro mpasa’. Hatomicts, 3akomompoekr Ne 6475-2
nepeadavae, 1Mo, Mo-rnepiie, CKOPUCTATHCS MOCIyraMi CypOoraTHOrO MaTepHHCTBA MOXKE TOAPYXKS, IO €
iHO3eMIIIMH, a00 OAMH 3 HUX € 1HO3eMIleM, a iHImmi — 0co0o0r0 0e3 rpomamsacTBa. [lo-apyre, criapHUI
0COOHMCTHH 3aKOH 4YOJIOBiKa Ta APYKUHH HE Ma€ MICTUTH 3a00pOH, IMOJ0 TAaKOTO METONY JIKYBaHHS
0e3IuIiIsg, a SKIIO Y HOAPYXOKS HEMA€e CHUIBHOTO OCOOMCTOTO 3aKOHY — IpaBo, IO BH3HAYa€ MPaBOBI
HACJTiJIKH ILTIO6Y .

[lomo pexmamu y cdepi APT, To monokeHHSIME 3aKOHOTIPOEKTY Ne 6475-2 HaroomneHo Ha 3a00poHi
peKJIaMH JOHOPCTBA PENPOAYKTUBHUX KIITHH 1 TKaHWH, Ta PEKJIAMH, CIIPSIMOBAaHOI Ha 3allydeHHs YKIHOK
70 HAaJaHHA ~ TOCTyr  cyporatHoro  MarepuHcTBa’.  OJHAK — HE PEIIAMEHTOBAHO  BCTAHOBJICHHS
BIJINIOBIIAJIBHOCTI 0Ci0, Y BUNIAJIKY MIOPYIICHHS BKa3aHUX 3a00pPOH.

PermponykTuBHI TIpaBa JIIOAMHW BKJIIOYAIOTH TaKOXX 1 MpaBo o0coOW Ha 3fiiicHeHHS abopTy.
[IpoBenennst abopty B YKpaiHi periiaMeHTOBaHO, 30KkpeMa, Hopmamu L{uBimbHOTO KOAekcy Ykpainu. Tak
LITy4YHE TIEPEPUBAHHS BariTHOCTI MOXeE 3/1iHCHIOBATUCS 3a Oa)KaHHSM >KIHKU MPU TEPMiHi BariTHOCTI g0 12
TIXKHIB, a y epe0adeHnx 3aKOHOM BHIIAIKax 10 22 TikHiB’. HaBeeHe MOMOKEHHS TaKOK 3aKpiTUICHE
y 3akoni Ykpainn “OCHOBH 3aKOHOABCTBA YKpAiHK PO OXOPOHY 3710poB’s’S.

Y poexm 3axomny npo donomizicni penpodyxmusni mexnonozii, 2022 (Bepxosna Pama Ykpainn). Ogiyitinuii caiim
Bepxoenoi Paou Yipainu <http://wl.cl.rada.gov.ua/pls/zweb2/webprocd _1?pf3511=73571> (2022, TpaBeHs, 13).
2 Tam camo.

8 Tam camo.

4 Tam camo.

S Tam camo.

& Tam camo.

" Lusinvnuii kooexc Ypainu, 2003 (Bepxosna Pana Yxpaiun). Ogiyitinuii catim Bepxosnoi Paou Ypainu
<https://zakon.rada.gov.ua/laws/show/435-15> (2022, tpaBeHb, 25).

8 3axon Yipainu Ocnoeu 3axonodascmea Ykpainu npo oxopowy 300pos's, 1993 (Bepxosna Pana Ykpainn).
Odhiyitinuii caiim Bepxosnoi Paou Ykpainu <https://zakon.rada.gov.ua/laws/show/2801-12#Text> (2022, tpaBens, 25).
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VY IlocranoBi KMY “IIpo peamizamito crarri 281 IluBinbHOro komekcy YkpaiHu” 3akpilieHO
3HAYHUU Tepenik MiAcTaB, 3a AKHX MOKHa 3poOuTH abopT y mepiox 312 1022 THKHIB BariTHOCTI.
Jlo TakuX MiACTaB BIMHOCATHCS: AesKi iH(MEKIHI Ta mapa3uTapHi XBOpoOW; HOBOYTBOPCHHS; XBOPOOH
CHIIOKpUHHOT CUCTEMH; PO3NalH TCUXIKH Ta MOBEAIHKU; XBOPOOM HEPBOBOI CHCTEMH; XBOPOOH CHCTEMH
KpOBOOOIry; XBOpOOM OpraHiB AWXaHHsS, XBOpOOW OpraHiB TpaBICHHs, XBOPOOW KiCTKOBO-M S30BOi
CHUCTEMHU Ta CIIOJIy9HOI TKaHWHH, ypPOIKEHHI BaJAW PO3BUTKY, Aedopmamii Ta XPOMOCOMHI aHOMAaii;
BariTHICTh BHACIIIOK 3T BAITYBaHHS, HACTAHHS 1HBAJIIIHOCTI ITiJ] Yac I1i€i BariTHOCTI TOIIO™.

3a3HauuMO, 10 HE3BAKAIOUM Ha T€, 110 U1 YKpaiHU MOHATTS «PENPOLYKTUBHI IIPaBay» € BITHOCHO
HOBHUM, YKpaiHa He TUTbKH paTHdiKyBaia BCi KIIOYOBI MDKHAPOIHI KOHBEHIIIT 1 TOTOBOPH B cepi 3aXucTy
paB JIOJWHM, B TOMY YHCI PENPOAYKTHUBHHMX, a W 3a0e3medye iX peaiizamilo BIACHUMH IPaBOBHMH
aktamu. Buecenns 10 BepxoBHoi Pamm VYkpaiHu 3aKOHOIPOEKTIB, MOB’S3aHHUX 3 PENPOLYKTHBHUMHU
MpaBaMH JIIOJUHHU, CBIAYUTD MPO Te, IO CYCHIILCTBO YCBIIOMIIIOE BasKIUBICTh AaHOi cepu. Pazom 3 ThM,
CydJacHHH CTaH YKpaiHChKOi TpaBOBOi CHCTEMH CBiIUWTH MpO Te, IO BOHa TmiepeOyBae Ha cramii
pedopMyBaHHA Ta moTpeOye iMIUIEMEHTaIlii €BpOIEHCHKMX NPaBOBHX CTAHAAPTIB B YKPAiHCBKi peaii’.
3a3HavyeHi NUTAHHS € BAXJIMBUMH 3 OTJIALY peaiizalii 0co00k0 CBOiX PepOAYKTHBHUX MPaB.

OkpeMy yBary JOMUIBHO TIPUAUTATH 3aKoHOHABCTBY JImTtoBchbkoi  PecmyOmikm  y cdepi
PENPOAYKTUBHHX TpaB JIOAMHU. 30KpeMa, Ha KpaiHy MOKJIaAeHO 3000B’SI3aHHS 3 JOTPHUMaHHs MaTepialliB
MixuapoaHoi koupepenii 3 nmpas moxuan (Terepan, 1968)°, Konpenmuii OOH mpo nikBigamiio Bcix Gopm
muckpuminanii momo xinok (IemepamsHa Acambmes OOH, 1979)*, Kousenmii mpo mnpaBa IWTHHE
(Cenepanbua Acambnes OOH, 1989)°, Binencokoi Jexnapartii Ta [Tporpamu it npuiinsriii Ha BeecBiThiit
xoHdepenwii 3 npa moaunn (Bizens, 1993)°, marepianie Mixuaponnoi kondepenuii OOH 3 nutaHp
HapojoHacenenHs ta possutky (Kaip, 1994), ITexinchkoi aexnapanii npuiiaaToi Ha ueTBepTHii BeecBiTHil
koH(epeHmii 3i cranoBuma xiHok ([lekiH, 1995)8, Hexmapamii tucsdomittss Opranizamii O0’egHaHUX
Hauiit (Hsio-Hopk, 2000)° Tomo.

VY cBoro uepry, Koncruryuisi JIutBu 3000B’s13y€ nep:kaBy MIKIyBaTHCA PO 3A0POB’S 0cOOM Ta
rapaHTyBaTH MEIMYHY JOIOMOTY Ta TOCIyTH y pasi xBopoou'’. YTim, 3a0e3MedeHHs PenpoIyKTHBHUX HPaB
JFOJTMHU PETYIIOETHCS JIUILE OJHUM HOPMAaTHBHO-IIPAaBOBUM aKTOM — 3akoHOM JlutoBcrkoi PecyOmiku “Ilpo
JONOMIKHY penponykuito”, npuiiHsatuM y 2016 poui. Tak, 3akoH nepeabayae, M0 AOMOMIXKHA PETTPOTYKIis
(a6o IPT) mo3BosieHa JwIe 3a yMOBH HEMOXJIMBOCTI BWJIIKYBaTH OC3IUTIIUIS KOTHUM MUIIXOM abo0
3a BIJICYTHOCT] peajbHUX MOXJIMBOCTI Ha JOCSTHEHHs YCIIIIHOTO Pe3ysbTaTy TaKoro JiKyBaHHsS. Baxiuso,
110 3BEPHYTHCS 33 OTPMMAHHSAM TaKol MEIMYHOT MOCITYTH MOJKe JIIIe MOy kHs mapat,

! ocmanoea Ipo peanizayito cmammi 281 Lusinbhozo kodexcy Yipainu, 2006 (Kabiner Minictpis Ykpainn).
Odhiyitinuii caiim Bepxosnoi’ Paou Ykpainu <https://zakon.rada.gov.ua/laws/show/144-2006-ti#Text> (2022, TpaBets, 10).
2 Beschastnyi, V., Fomenko, A., Obushenko, N., Nalyvaiko, L. (2019). Place of Court Precedent in the System of Law
of the European Union And in the System of Law of Ukraine. Journal of Legal, Ethical and Regulatory Issues, 22, 6, 1-6.
3 Bosssanue Tezepanckoti konghepenyuu, 1986 (Mexynapognas KoH(epeHIus 10 paBam uenoseka) Ogiyitinui
catim Bepxoenoi Padu Yxpainu <https://zakon.rada.gov.ua/laws/show/995_900#Text> (2022, TpaBeHs, 25).

4 Koneenyis Opzanizayii O6'conanux Hayiii npo nixeioayiio écix ¢popm ouckpuminayii uooo sicinox, 1979
(Tenepansra Acam6nes Oprauizanii O6’eqnannx Hariit). Ogiyitinuii caiim Bepxosnoi Paou Yrpainu .
<https://zakon.rada.gov.ua/laws/show/995_207#Text> (2022, TpaBeHs, 25).

5> Koneenyisn npo npasa oumunu, 1989(I'enepansna Acamones Opranizanii O6 eqnannx Hauiit) Ogpiyitinuii catim
Bepxoenoi Paou Yrpainu <https://zakon.rada.gov.ua/laws/show/995_021#Text> (2022, TpaBeHb, 25).

8 Benckas dexnapayus u Ipozpamma deticmeuii, 1993 (BcemupHas koH(epeHLHs 10 IpaBaM uesoseka) Ogiyitinuil
catim Bepxoenoi Padu Yxpainu . <https://zakon.rada.gov.ua/laws/show/995_504#Text> (2022, TpaBeHb, 24).

" International Conference on Population and Development, 1994(The United Nations General Assembly).

The official website of the United Nations Population Fund <https://www.unfpa.org/events/international-conference-
population-and-development-icpd> (2022, TpaBens, 24).

8 [exincvka oexnapayis, 1995 (Uetepra BeecBiTHs kKoH(EpeHIIis 31 CTAHOBHINA KiHOK). Ogiyitinuii caiim Bepxoenoi
Paou Vpainu <https://zakon.rada.gov.ua/laws/show/995_507#Text> (2022, TpaBeHb, 24).

9 exnapayus moicauenemus Opzanuzayuu Obvedunennvix Hayuii, 2000

(Tenepansuas Accambiiest Opraunzannu O6benunennsix Harmit). Ogiyitinuil caiim Bepxosnoi Paou Ykpainu .
<https://zakon.rada.gov.ua/laws/show/995_621#Text> (2022, TpaBeHs, 24).

10 |jetuvos Respublikos Konstitucija, 1992 (Lietuvos Respublikos Seimas). Oficialus LR Seimo interneto portalas
<https://e-seimas.Irs.It/portal/legal Act/It/ TAD/TAIS.1890> (2022, uepBenb, 02).

11 |ietuvos Respublikos pagalbinio apvaisinimo jstatymas, 2016 (Lietuvos Respublikos Seimas). Oficialus LR Seimo
interneto portalas <https://e-seimas.Irs.It/portal/legal Act/It/TAD/f31c44c27bd711e6a0f68fd135e6f40c/asr>

(2022, yepBewns, 02).
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OxpimM HaBeneHoro, MiHicTepCTBOM OXOpoHHU 310poB’st JIuToBchkoi PecrmyOmiky BHIAHO Hakas
“IIpo mOpsIIOK MPOBEACHHS XipypriyHoro abopTy”, o mependadae MOXIMBICTH HPOBEICHHS a0opTy
1o 12 TikHIB BariTHOCTI 3a BiICYTHOCTI HpOTI/IHOKaSaHLl. Crig 3a3HauynTH, mo y JINTBI He BIPOBaKEHO
IPOIEAYPU 3MIMCHEHHS JICTAIbHOTO MEIMKaMEHTO3HOI0 abopTy, Xoua BcecBiTHsS opraHisailis OXOpOHH
3nopoB’st (BOO3) warosomnrye Ha TOMy, IO MEIWKAMEHTO3HMI a0opt Oe3neuHuil, eQeKTHBHUU Ta
NPUAHATHU SIK ajdbTepHATHBA Xipypriunomy Meroxy. BOO3 Takox BKJIIOUMIa mpenapaTH, HeoOXiaHi A
BOTO METOJy, IO KaTeropii OCHOBHHX JIKapChKHX 3aco0iB, TakoX Bimommx sk “‘essential drugs” abo
“icToTHi miku”. TaK, €AMHAM JeTalbHUM METOI0OM MepepUBAHHs BariTHOCTI y JIUTBI € Xipypriuamii?,

Bapro takox 3a3nauntu, mo y 2016 poui MiHicTepcTBo ocBiTh 1 Hayku JIuToBchkoi PecryOmiku
3atBepamiio Hakaz “IIpo 3arambHi TOJOKEHHS CaHITApPHO-CTATEBOIO NPOCBITHHIITBA Ta CIMEHHOTO
BUXOBaHHS">. ONHAK e)eKTHBHICTH MPOrpaMu Oyja HU3BKOIO, Y 3B’3KY 3 TUM, IO MPOCBIiTHHITBO OYIIO
iHTErpOBaHE B IHII TNpEeIMeTH, Ta BiJCYTHICTIO pErjaMEeHTOBAaHOI CHCTEMH MiATOTOBKH BYHTEINIB
J10 TIPOBAJIKEHHS BUXOBAHHSA",

Y 2019 pormi, ormiHOOYH Tporpec JIMTBH B ramysi penpoAyKTHBHHX mpaB kiHOK, Komiter OOH
3 JMKBimAii JUCKpPUMIHAINI IMIOJO0 JKIHOK HArojOCHB Ha HEOOXITHOCTI 3a0e3MeYuTH BpaxXyBaHHS
MPOCBITHULTBOM 3 MUTaHb PENPOAYKTUBHOTO 3A0POB’S T'€HAEPHHX AacleKTiB, BiAMOBITHICTE TaKOIro
MIPOCBITHHUIITBA BIKY, CIIPHSAHHS BIIIOBIJAIBHIM ITOBEIIHII Ta 3aII00ITAaHHIO BariTHOCTSAM Y PAHHBOMY BIIll
Ta 3armobiraHHio iH(EKIisM, 10 MepeJaroThCs CTATEBUM IUIIXOM; 3a0€3MeUnTH JOCTYII A0 HOoCiyT y cdepi
PEIPOAYKTUBHOTO 3I0POB’S IS BCIX KIHOK; 3a0€3MEYUTH HASBHICTh CYYaCHUX MPOTU3AILIIIHUX 3aC00iB,
OCOOJIMBO Yy CITBCHKHX MICIICBOCTSX; 3a0€3MEeYNTH HEAOPOTHH 1, 3a HEOOXiTHOCTI, OE3KOMTOBHUI JOCTYII
IO MEANYHOI JOMOMOTH JKIHKaM, SIKi HE MalOTh JIOKYMEHTIB, Y MepioJ BariTHOCTI, IOJIOTIB Ta AOTIIALY
3a IUTHUHOIO; BPETYJIOBATH MPOLEAYpY NEepepuBaHHS BariTHOCTI HE Haka3oM MIiHICTEpCTBa, a OKPEMHM
3aKOHOM; 3a0€3MEeYUTH JKIHOK 3 0OMEXEHUMH MOXJIMBOCTSMM Ha BIACHUI PO3CYyIl BHUPIIIYyBaTH MHUTAHHS
30epeXeHHS BariTHOCTI, KOJIM IUIAHYBAaTH BaTiTHICTh i CKIIBKM BOHHM XOYYTh MATH MIiTEH; 3a0€3MeUNTH
KIHOK 3 IHBAJIAHICTIO TMpPaBOM BUIBHO Ta BIANOBIJANbHO BHPINIYyBaTH THTAaHHS, TIOB’SA3aHI 3 iX
PENpPOyKTHBHUM 3/10pPOB’ M, 6€3 IPUMYCY, TUCKPUMiHALIii 4¥ HACHILCTBA®.

Komiter OOH Takox Harojomrye Ha BIICYTHOCTI KOHKPETHHUX po3niiB IIporpamMu oxopoHHU
3JI0POB’Sl, IKi 0 KOMIUIEKCHO CTOCYBAJIHCS PEIPOJYKTUBHOTO 370POB’SI, XO4a BOHA BKIIIOYAE PO3JIIH MPO
MaTEepHHCHKE 37I0pPOB’sl Ta iH(EKIl, 0 NepenalnThcs CTAaTeBUM IUIIXOM. HeMae KOHKpPETHHX MOJI0XKEHBb
LIOAO0 TMOCHYT 3 PENPOAYKTHBHOTO 3JI0POB’Sl B IIEPBUHHOMY CEKTOpi OXOpoHHM 370poB’s. Lli mocmyru
IHTeTpOBaHI B TMOCIYTH JiKaps 3arajbHOi NMPAaKTUKHM 1 HAJAIOThCS B JikapHsaX. CremianmizoBaHi MOCITyTH
3 PENIPOAYKTHUBHOTO 3/I0pOB’Sl HAJAIOThCs JIMIIE B JACPKaBHOMY LEHTPI 3 IUIaHyBaHHI CiM’i, IO
po3TamoBaHuii y cronuii. Tak, piBeHb HMOCIYT 3 PENPOLYKTHBHOTO 3[0POB’S, IO HAaJalOTHCS B CUCTEMI
MEPBUHHOT MEUKO-CaHITApPHOI JOIIOMOT'H, € HEIOCTAaTHIM JJIsl 3aI0BOJICHHSI OTPEO HACENICHHS.

Y 2021 pomi MinicrepctBoM oxopoHH 3740poB’a JIuToBChKOi Pecmybmikn Oymo miaroroBaHo
3aKOHOMPOEKT “TIpo AOMOMIXKHI PENPOMYKTHUBHI TEXHOJIOTIi”. MeTO MpOoeKTy OyJi0 CTBOPECHHS OijbIil
COPUATIAMBUX YMOB Uil peaiizauii oco0OI0 CBOIX PpENpOAYKTHBHUX IIpaB, 30KpeMa, JOMNOMDXHOI
pemnponykitii. Tak, mepenbagaernes, mo JAPT MoxyTh HamaBaTHCS Ha MPOXAHHS TOAPYNKS a00 YOJOBIKA
Ta JKIHKH, 110 HE 3HAXOIAThCS Y NUI00I. TakuM 4YMHOM, MPOMOHYETHCS BiMOBHUTHUCH BijJl BUMOTH IIOJI0
peectpanii nuo0y ocodamu, 1o 6aXaroTh CKOPUCTATHUCS TOCTYTaMy AOTIOMKHOI PepoayKIii.

L Dél néstumo nutraukimo operacijos atlikimo tvarkos, 1994 (Lietuvos Respublikos Seimas). Oficialus LR Seimo
interneto portalas <https://e-seimas.Irs.It/portal/legal Act/It/TAD/TAIS.14276?jfwid=> (2022, yepBens, 03).

2 Safe abortion: technical and policy guidance for health systems, 2012 (World Health Organization).

The official website of the World Health Organization
<https://apps.who.int/iris/bitstream/handle/10665/70914/9789241548434 eng.pdf> (2022, Tpasews, 23).

3 Dél Sveikatos ir lytiskumo ugdymo bei rengimo seimai bendrosios programos patvirtinimo, 2016

(Lietuvos Respublikos Seimas). Oficialus LR Seimo interneto portalas

<https://e-seimas.Irs.It/portal/legal Act/It/TAD/285853b09aee11e68adcdalbb2f432d1> (2022, uepsens, 03).

4 Jugkaité, J., Lapinskaité, I., Drégvaité, P., Zemelyté, B. (2016). Reprodukcinés zmogaus teisés. Mano Teises
<https://manoteises.lt/enciklopedija/reprodukcines-zmogaus-teises/> (2022, TpaseHs, 28).

5 Committee on the Elimination of Discrimination against Women discusses situation of women in Cambodia, Bosnia
and Herzegovina, and Lithuania with representatives of civil society, 2019 (The Office of the High Commissioner
for Human Rights) The official website of the Office of the High Commissioner for Human Rights
<https://www.ohchr.org/en/press-releases/2019/10/committee-elimination-discrimination-against-women-discusses-
situation-women> (2022, TpaBeHb, 28).
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BaxnBo, 10 3aKOHOMPOEKT MICTUTH IMOJIOKEeHHs 3rifHo 3 skuM, JIPT y JIuTBi He MOXKYTh OyTH
BUKOPHUCTaH]1 A1 HaJaHHA OUTHHI, IIEBHUX XapaKTEPUCTUK, y TOMY YHMCIi Oa)kaHOl CTaTi, 3a BUHATKOM
TOT0, MO0 3amo0IrTH HE TIBKH CEPHO3HIN IHBaNIMHOCTI, @ W 3aXBOPIOBAHHAM, IO 3arpOXKYIOTh YKHUTTIO
(BuuepnHMI TIepeNiK TakuX BUIAJKIB BCTaHOBICHWH MiHICTEPCTBOM OXOpOHH 370poB’s JIMTOBCHKOT
Pecny6mixm).

[IpoexTom nependadeHo ckacyBaHHs BIKOBHX oOMexeHb i3 3actocyBaHHA [IPT 3 MeToro 30epekeHHs
(dhepTiibHOCTI y 0Ci0 70 14 pPOKIB, SKIO MOTOYHHWM CTaH 3A0POB’S YW MOXKJIMBI MEIWYHI CTaHH YU
MIpU3HAuYEHE JIIKYBaHHS BUKIMKAIOTH OOIPYHTOBaHI CYMHIBH IOJO TMPOJOBXKEHHS (EPTUIBHOCTI TaKoi
oco0H.

3aKOHONPOEKT PErJaMeHTy€e HalaHHs IOCIYT CypOraTHOI'O MAaTEpPHUHCTBA, 3a SIKMX CyporaTHa Martip
3000B’SI3y€TbCS BUHOCHTH Ta HApOJUTH JUTHHY 3a JIOIOMOTOI0 CTAaTeBHX KIIITHH 1HINOT mapw,
PETpOAYKTUBHOI TKAaHWHM UM eMOpiOHA, 32 YMOBH HAsBHOCTI Y KIHKM MEIMYHUX TPOTHUIIOKA3aHb
JI0 BUHOIIIYBaHHS Ta/a00 HapO/HKEHHS NUTUHHU a00 BUHOIIYBAaHHS Ta/a00 HApOKEHHS TUTHHU (Di310JIOTIYHO
HEMOJKJTMBE 200 TTOB’sSI3aHE 3 PU3UKOM TSI JKUTTS Ta 340POB’S TAKOI MAIlIEHTKH Ta/ab0 TATHHH.

Tak, nponoHyeThcs: 1) BIAMOBHUTHCS Bil BUMOTH NpO Te, IO BiA JaTH MiANUCAHHS iHGOPMOBAHOI
3roJid Taiie€HTa 1o nmodatky mpouenypu [IPT mae mpoiiTh He MeHIne 7 KaleHAapHUX JAHiB. MeToro €
3a0MMaKEHHS Jacy IS TTOYaTKy MpoLeIypH JOTIOMDKHOI perpoaykiiii; 2) po3risnata JPT sk mportec, mo
nepeadavae He TUTBKH 3AIHCHEHHS MaHIMyJAMIA 3 raMeTaMu Ta/abo pernpoayKTHBHUMHU TKaHHHAMHU Ta/abo
eMOpiOHaMH, a TaKOK KOHCYJbTallii, 00OCTeKCHHS Ta JIIKyBaHHs Oe3rutiais; 3) nmepen0dadnTy, 0 MUTAHHS
JIOTIOMDDKHOT PemnpoayKIii, 30epekeHHs (GepTHIbHOCTI, JOHOPCTBA TaMET, PEMPOIyKTUBHUX TKAHWH Ta
eMOpiOHIB MalOTh BHPINITYBAaTUCS 3 YPaxyBaHHAM iHTepeciB ix MOoHOPIB. Takok BCTAHOBIEHO, IO PIIIEHHS
moxno JPT, 30epexxeHHs (QepTHIBHOCTI, JOHOPCTBA TaMeT, PENpPOMYKTHBHHUX TKaHHH Ta eMOpiOHiB
IPYHTYIOTBCS Ha OIiHII MTOTEHIIIIHHOT KOPUCTI Ta MOTEHIIHOT IKOAH JUIS }_'[OHOpiBl.

OuikyBaHHMH TIepeBaramMu 3akony €: 1) moctym mo JIPT Oyme MOXIIMBHI HE3aIEKHO BiJl IIUBITHEHOTO
cTa”y oci6 (o6 abo mapTHEPCTBO), 3aKOHOJABYO PETIIaMEHTOBAaHUM CTaHE BUKOPHUCTAHHS CYypOTaTHOTO
MaTtepuHcTBa sk Mmerony JPT; 2) yci miTh, He3zaneXHO Bif BiKy, 3MOXYTb OTpUMAaTd KOPHCTH BifJ
30epexeHHs (PepTUILHOCTI Ta MaTH CBOIX OloJOTiYHMX AiTell y MaitOyTHhOMY; 3) iHTEepecH IOHOPIB
CTaTeBHX KIITHH, PENPOAYKTUBHUX TKAaHMH Ta €MOpIOHIB TakoXX OyIyTh BpaxoBaHi B MpOIEIypax,
noB’sizanux i3 JIPT 6e3 mkoau Ui iXHBOTO 370poB’s; 4) ckacyBaHHs 3000B’s3aHHs 30epiraTu eMOpioHH
Ha HEBU3HAUEHHUH TEPMiH 3MEHIINTH (DIHAHCOBHH TATap Ha mapy, sSKii BOHM HajJeXaTb. 3a3HAYAETHCS, 110
JIOHOPCTBO emOpioHiB Bignosimatume cyti JPT — 6e3xomToBHOMY, M0OpOBITBHOMY, MOTHBOBaHOMY
anbTPyi3MOM MOKEPTBYBAHHIO, 4 He (hiHAHCOBUM MipKyBaHHAM?,

YTiM, yCBOEMY BHCHOBKY Ha 3aKOHONpOCKT JlepxaBHUH (oHI MeOUYHOro CTpaxyBaHHS
MinicTepcTBa OXOpPOHHM 3[0pOB’S aKLEHTYBaB yBary Ha TOMY, IO 3alpONOHOBaHiI 3MiHM TNPHU3BELYTh
JI0 3HAYHOTO 3OLTBITICHHS BUKOPHUCTAHHS OMODKETHHX KomTiB DoHAY 000B’SI3KOBOTO MEIMIHOTO
CTpaxyBaHHS’,

IlincymoBylOo4M, 3ayBa’kMMO, IO XO4ya IHTaHHSA PENPOAYKTHBHOIO 3H0POB’S 3aHILAIOTHCS
npioputreTHUMH Y JINTBI, BOHNM Maiike BUKIIOYHO OOMEXYIOTHCS OXOPOHOIO MAaTEPHHCTBA Ta TUTHHCTBA 1
NoTPeOYIOTh MOAANBIIOT0 PO3BHUTKY Y IMOJIOKEHHSX BiANOBIHOTO 3aKOHOAABCTBA. HaranbHuM, 30Kpema €
OPURAHATTS 3aKOHY, IO KOMIUIEKCHO pErJIaMeHTyBaB OM TipaBa o0coOu, L0 Hajexarb A0 chepu
PEeNPOSYKTUBHUX.

BucnoBku. BpaxoByroun BHIEBHKIIAICHE, 3a3HAYMMO IO 3MICT PENPOAYKTUBHHX TpaB JIIOJHMHU
nyxe quHamiuHui. Jlocnigkena chepa 3HaXOJUTHCS y CTaHi HOCTIMHOTO PO3BUTKY, TOMY MPaBOBITHOCHHH,
LI0 BUHMKAIOTH Y 3B 513Ky 3 peallizallielo 0CO00I0 CBOiX PENpPOAYKTUBHHMX IpaB MaioTh OyTH HAJICKHUM

! Lietuvos Respublikos pagalbinio apvaisinimo jstatymopakeitimo jstatymo projektas, 2021 (Lietuvos Respublikos Seimas).
Oficialus LR Seimo interneto portalas <https://e-seimas.Irs.It/portal/legal Act/It/TAP/854a5233213011ecad
9fbbf5f006237b?positioninSearchResults=10&amp;searchModelUUID=7971dc01-b8b1-4450-bde7-183064000e36>
(2022, uepsens, 03).

2 Lietuvos Respublikos Pagalbinio apvaisinimo jstatymopakeitimo jstatymo projekto. Aiskinamasis rastas, 2021
(Lietuvos Respublikos Seimas). Oficialus LR Seimo interneto portalas <https://e-seimas.Irs.It/rs/lasupplement/
TAP/854a5233213011ecad9fbbf5f006237b/bd82dfe22c1c11ec99bbc1b08701c7f8/> (2022, ueprenn, 03).

3 Dél Sveikatos ir Iytiskumo ugdymo bei rengimo Seimai bendrosios programos patvirtinimo, 2021 (Lietuvos
Respublikos Seimas). Oficialus LR Seimo interneto portalas. <https://e-seimas.Irs.It/portal/legal Act/It/TAN/
5a2344d02c1c11ec99bbc1b08701c7f8?jfwid=-3ubwv7pra> (2022, uepsens, 03).
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YUHOM 3a0e3IMeUCHI KOXKHOI Jep)kaBoio. 3000B’s3aHHs, B3sTI Ha ceOe KpaiHaMu, MaloTh OyTH 3a0e3nedeHi
KOHKPETHHMHU  TapaHTiSIMM 3 METOK)  YHHKHCHHS  JICKIIAPATHBHOTO  XapakTepy  periiaMeHTarlii
PENPOAYKTUBHUX TIpaB IOAWHHU. Tak, WiANATalOTh JTOTPUMAaHHIO Ta BpaxXyBaHHIO OO0OB’S3KOBi it
PEKOMEHIAIIHI ITOJIOKEHHS MIKHAPOIHHUX aKTiB.

Tak, He3BaKAOUM HA T€, MO U1 YKpalHU MOHSATTS «PENPOJYKTHBHI MpaBa» € BiJHOCHO HOBUM,
VYkpaina He Tinbku patugikyBaia BCl KIIOYOBI MDXHAPOJHI KOHBEHIII i TOTOBOpH B cepi 3aXUCTy MpaB
JTIOWHU, B TOMY YHCII PENPONYKTUBHUX, a ¥ 3a0e3medye iX peaiizaimiio BIACHHUMH MPAaBOBUMHU aKTaMHU.
Brecenns no BepxoBuoi Pamm VYkpaiHm 3aKOHONPOEKTIB MOB’S3aHUX 3 PENPONYKTUBHUMHE IIPaBaMH
JIOJMHU JIEMOHCTPYE YCBIZIOMIJICHHS CYCHUIBCTBOM BaXXJIMBOCTI AaHOi cepu. Pazom 3 TUM, ICHYIOTH
HarajbHI THTaHHS, KOTPi MOTPEOYIOTh NETAJFHOTO BHBUYEHHS Ta 3aKOHOJABUOTO BpETYIIOBaHHs. Tak,
HarajJbHUM € TPUHHATTS OKPEMOTO 3aKOHy, Akuil perymoBaB Ou chepy Buxopuctanus JPT. 3oxpema,
yBaru noTpeOyrOTh HACTYIHI aCIICKTH: BCTAHOBJICHHS MEAMYHUX MPOTHUIIOKA3aHb mpu 3actocyBanHi J[PT;
TIIEH3YBaHHS 3aKIJaJiB PENpOAYKTHBHOI MEIWIMHU; HAasSBHICTh BIKOBOIO OOMEXEHHS IS JKiHKH, IO
IJIaHy€ CTaTH CYpOTaTHOIO MaTip’f0; mependadeHHs ICTOTHHX YMOB JIOTOBOPIB TIPO CyporaTHE
MaTEPUHCTBO; TOPSIOK MEePEeMIIlIEHHS CTAaTeBUX KIIITHH, eMOPIOHIB 1 TKAHWH; BCTAHOBJICHHS HEOOXiTHUX
BHMOT J10 0ci0, 1o OaxkaroTh ckopucratucs JPT; permaMeHTaliiss KOpUCTYBaHHS 1HO3EMIISIMU TTOCITyTaMU
CypOTaTHOTO MaTEPHHCTBA HAa TePUTOPii YKpaiHH TOIIO.

[Ilomo 3apeecTpoBaHUX ANbTEPHATUBHUX 3aKOHOTPOEKTIB No 6475-1 Tta Ne 6475-2, ski cipsMoBaHi
Ha BperyitoBaHHs BukopuctanHs JPT, To BHKIMKae CyMHIBH TOJOXEHHS 3aKOHOMpoekTy Ne 6475-2,
IT0I0 MOYKJITMBOCTI BKJIIOYEHHS IO TAKOTO IEepesiKy >KiHOK Ta YOJOBIKIB 3 O€3IUTiAASIM, IO 3a CTAHOM
3I0pPOB’s MOTPEOYIOTh MOCTIHHOIO JAOMISAIY TPEThol ocobu. Bakaupo, mo npoektom 3akoHy Ne 6475-2
HE nepen0ayeHo BUMOTH MO0 OTPUMAHHS TaKUMHU YCTAaHOBAMHM OKPEMOi JIIeH3il, a OOMeXCHHs
MOXIIMBOCTI OTpUMaHHs (piHAHCOBOI BUTOJH Yepe3 MOCEPETHUIITBO JOMOMOKE 3aM00IrTH MEPETBOPEHHIO
JPT na xomepmitine mimmpueMctBo. Illomo permamMeHTOBaHOTO o0OMa 3aKOHOMPOEKTAMH ITOJIOKEHHS
CTOCOBHO JIOTOBODPIB MPO CypOraTHe MAaTEPUHCTBO, BBAXKAEMO JOLIJIBHUM MepeA0adyuTH BHMOLY
HOTapiallbHOTO TMOCBIAYEHHS JOTOBOPIB MPO HaJaHHS MMOCIYT CypOTaTHOTO MAaTEPHHCTBA Ta PO3pOOUTH
TUTIOBUH IOTOBIp 3 HaJaHHA TaKWX MOCIYT. AKIEHTYEMO yBary Ha TOMY, IO BHpINIEHHS MHUTaHHS
JIICH3YBAaHHS 3aKJIaJiB PENPONYKTHBHOI MEIUIIMHH € HAA3BUYAHO BAXKIUBHM 1 HEOOXIMHUM IS
3MIMCHEHHS JISPKABHOI'O0 KOHTPOJIIO 3a 3aKOHHICTIO X JISUIBHOCTI. YTiM, y mpoekTi 3akoHy Ne 6475-2
HE nepen0ayeH0 BUMOTH IIOJO0 OTPUMAaHHS TAaKUMHU YCTAHOBaMH OKpemoi JineH3ii. BBaxkaemo, 1o
00ME)XEHHSI MOXIJIMBOCTI OTpUMAaHHs (piHAHCOBOiI BHUTOIU UYEpe3 MOCEPETHUIITBO JTOMOMOXKE 3aroOirTH
nepetBopenHio JIPT na komepiiiine nianpuemctio. lono pexnamu y chepi JPT, 3a3Hauumo, mo xoua
MOJIOKCHHAMH  3aKoHOTNpoekTy No  6475-2  HarojomeHo Ha 3a00pOHI  peKJIaMH  JIOHOPCTBa
PENPOIYKTUBHUX KJIITHH 1 TKaHWH, Ta PEKJIAMH, CIIPSIMOBAHOI Ha 3ally4eHHA JKIHOK J10 HaJlaHHS TOCIYT
CyporaTHOTO MATEPHWHCTBA, yTIM BIACYTHS perjaMeHTaIlis BiAMOBIMATBHOCTI 0Ci0, Yy BHUHAAKY
MOPYIIEHHS BKa3aHUX 3a00pOH.

OxkpiM HaBeJEHOTO, 3aKOHOMPOCKTH MICTATh CYTTEBI BIZIMIHHOCTI B perJIaMeHTaIlii MUTaHb BIKOBOTO
OOMEXEeHHS NJIsl KIHKH, IO TJIAHy€ CTaTH CypOTaTHOIO MaTip’i0; MPaBO MAIli€HTIB, 3aKJaaiB OXOPOHHU
3[I0POB’Sl, KOMEPLIHHAM CTPYKTypaM, IO 30epiraloTh penpoXyKTHBHI KIITHHH, TKAHWHH Ta €MOpiOHH,
BBO3UTH B YKpaiHy BHUBO3HMTH 3a KOPAOH 3a3HAUYEHHH pPENpONyKTUBHHHA Marepian 3 TepUTOpii YKpaiHu;
HeoOXximHI BUMOr [0 0oci0, mo OaxatoTh ckopucratucs [IPT; kopucTyBaHHS iHO3EMISIMH TOCITYTaMH
CypOraTHOTO MaTepUHCTBA Ha TEPUTOPii YKpaiHH TOLIO.

IlepekoHaHi, 10 3a3HA4YCHI TMOJIOKCHHS € BAXKIWUBUMHU 3 OTJIAY peamizamii oco0orw CBOIX
PENPOAYKTUBHUX TPaB, TOMY HEMPUITYCTUMHM € BiJICYTHICTh B YKpaiHi BIACHOI 3aKOHOJIABYOI KOHIIETIIIi{
PEUPOAYKTUBHUX IIpaB, 10 BpaxOByBajia 3arajbHi IHTEpeCH OCOOH, CTBOpIOBaja MEXaHI3MH
KOHCTHUTYI[IITHOTO 3aXHCTY Ta 3a0€3M1CUCHHS PEHPOAYKTUBHUX MIPAB JIFOAMHU.

3 MeToro BUKOHAaHHA B3ATHX Ha cebe JInToBchbkor PecryOmikoro 3000B’s13aHb, BBOXKAEMO, IO IS
KpaiHa Ma€ TPUAUTNTH yBary HaJeXHOMY (YHKI[IOHYBaHHIO MEXaHi3My 3a0e3NedeHHS penpoayKTHBHUX
IpaB JIOJMHHU, IIJISTXOM MPUHHSITTS BiJIIIOBIIHUX 3aKOHO/IaBYMX aKTiB.

Y JluTBi HaragbHUM € BpPaxyBaHHS MPOCBITHUITBOM 3 MUTAHb PENPOIYKTHBHOTO 370POB’S
TeHJIEPHUX acCIeKTiB, BiMOBIHICTh TAKOTO MPOCBITHUIITBA BiKY, CIPUSHHS BiAMOBIJANBHINA TMOBEIIHII Ta
3amo0iraHHIO0 BariTHOCTSAM Yy paHHBROMY BIIli Ta 3amoOiTaHHIO 1HQEKIiSM, IO TEePeHaloThCs CTaTeBUM
[UITXOM; 3a0e3MeUeHHs JOCTYITy JIO MOCHyr y cdepi penpoAayKTUBHOTO 30pOB’S S BCIX KIHOK;
3a0e3MeYeHHsT HasBHOCTI CydYacHHX NPOTH3AILTIAHUX 3ac00iB, OCOOJMBO Y CITBCHKHX MICIIEBOCTSX;
3a0e3MeUeHHs] HeIOPOroro i, 3a HEOOXIMHOCTI, O€3KOMTOBHOTO TOCTYITY IO MEIUYHOI JTOTIOMOTH KiHKaM,
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SKi HE MaloTh JIOKYMEHTIB, Y IepioJi BariTHOCTI, IOJIOTIB Ta IOTNISAAY 34 IMTHHOK, BPETYJIIOBAHHS
MpolLeypH NIEpEepUBaHHs BariTHOCTI HE HaKa30M MiHICTepCTBa, a OKPEMUM 3aKOHOM; 3a0€3MEUEHHS KIHOK
3 00MEXEHHMMHU MOXKJIMBOCTSMU Ha BIIACHUH PO3CYJ BUPILIyBaTH MUTaHHS 30€peKeHHsS BariTHOCTI, KOMH
IUIAaHYBaTH BariTHICTH 1 CKUIbKA BOHH XOUYYTh MaTH JiTei; 3a0e3reveHHs KiHOK 3 IHBaNiTHICTIO MPaBOM
BIJIbHO Ta BiNIOBiAaJbHO BUPIIIYBAaTH MUTAHHS, TIOB’53aHi 3 IX pENpPOLyKTUBHUM 3/10pOB’sIM, 0€3 IpuMycy,
JUCKPUMIiHALI1 Y4 HACHIIBCTBA TOLIO.

[omo migroroBanoro MiHiCTEpCTBOM OXOPOHHU 310poB’s JINTOBCHKOI PecmyOmikn 3aKOHOTPOEKTY
“IIpo mOMOMIKHI PEPOIYKTHBHI TEXHOJIOTII”, 3a3HaYMMO, 1[0 X04Ya MUTAHHA PENPOIYKTHBHOTO 370POB S
3aJIMIIAIOTHCS. TPIOPUTETHUMH, BOHM Maibke BHKIIOYHO OOMEXYIOTBCS OXOPOHOI0 MAaTEpHHCTBA Ta
JTUTHUHCTBA 1 TOTPEOYIOTH MOJATBIIOTO PO3BUTKY Y MOJIOKSHHSX BiIITOBITHOTO 3aKOHOIaBCTRA.

Tak, BBaXXaeMo 3a HEOOXiJgHE, MPUIHATTS BiJMOBIIHOTO 3aKOHY, MPHUCBIYEHOTO PEMPOTyKTHBHIM
IpaBaM sIK CaMOCTIiiHi# kateropii. HaBeneni HoBaiii 103B0MsATh JINTOBCHKIH PecmyOumilli HaJleXKHUM YUHOM
periaMeHTyBaTy OKpeMi BUAW MEIUYHUX TEXHOJIOTIH, OB’ A3aHUX 13 PENPOLYKII€IO JIIOJUHU.
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OKPEMI ACIIEKTHU PEAJII3AIII IPUHITUIIIB
AIMIHICTPATUBHOTI'O CYJOUYUHCTBA
B YMOBAX IU®POBOI TPAHC®OPMAIIII

The paper studies peculiarities of the implementation of the principles of administrative justice
in the conditions of digital transformation. It has been established that the implementation
of Ukraine’s political course for integration into the European Union contributes to the spread
of processes of transformation and modernization of certain aspects of legal life, which are
particularly vividly reflected in the principles of the administration of justice.

The principles of administrative proceedings are a connecting link between the guiding laws
of the development and functioning of public-law relations and their regulation, which is
expressed in the process of administration of justice. The principles of administrative
proceedings should be considered as imperative requirements that determine the fundamental
orientation of the organization of the judicial process and the administration of justice in cases
arising in the field of public-legal relations.

The principles of administrative justice are being transformed in accordance with the modern
challenges of society. In particular, the content and method of expression of the principles
of justice in administrative cases are subject to change, that is especially clearly manifested
under the influence of the digital transformation process, saturating the physical world with
electronic and digital devices, means, systems and the establishment of electronic
communication exchange between them and creating a cyber-physical space. It has been
established that in the context of administrative proceedings, digital transformation should be
considered as the implementation of the processes of informatization, computerization and
digitalization in the sphere of justice in order to ensure proper interaction between the person
and the state while achieving the main goal of the judicial branch of government.

The influence of digitalization on the principles of transparency and openness of administrative
proceedings, competitiveness, and official clarification of the circumstances of the case,
are outlined.

Keywords: justice, administrative proceedings, principle, digitalization, enforcement.

Beryn. Peamizamis 3akpimuienoro KoHctuTymiero YipaiHH TOJMITHYHOTO Kypcey Ha iHTErparlito
1o €sponericekoro Coro3y chpusie TMOIMMPEHHIO MpolieciB TpaHcdopMalii Ta MoaepHizamii OKpeMHX
ACTEKTIB TPaBOBOTO XHUTTA CYCIIBCTBA B PI3HUX cdepax CycHmiapbHUX BimHOCHH. OCOOJHMBO SICKPaBO
nporecn 1HdpoBoi TpaHchopmarlii  BimoOpasWIIMCh HA BIANPAaBHUX 3acajaxXx peaiizamii mporecy
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MPaBO3aCTOCYBaHHS, 30KpeMa 3IIHCHEHHS TMpaBoCyIns. BpaxoByrouu Te, IO aAMiHICTpaTHBHE
CYJIOUMHCTBO € OCOOJIMBOIO (OPMOIO MPaBOCYIIS IMOAO aJMIHICTPATUBHUX CIIpaB, HEOOXiTHUM €
JOCITIKCHHST  OCOOJMMBOCTEH OHOBJICHHS IIPWHIMITIB  aIMIiHICTPAaTHUBHOTO CYIJOYHHCTBA B yMOBax
CTaHOBJICHHSI YKpaiHH K HU(POBOT epKaBH.

AHayi3 ocTraHHiX mocaimkeHb i myOuaikaumiii. 3acamy amMiHICTPAaTUBHOTO CYAOYHHCTBA OYIH
MIPEAMETOM JTOCHIDKEHHS TaKWX BITYM3HSHUX HayKoBIliB, sk: B.b. ABep’smoBa, C.T. I'onuapyka,
B.I. llumkina, B.K. Margifiuyka, [.O. Xapa, ['.Il. Tumuenka, AQO. CemniBanoBa, [.b. Komiymxko,
O.I1. Ps6uenko, P.O. Kyii6iau, O.B. Ky3smenko Ta in. [Ipote, He3BaXkarouu Ha 3HAUHY KUIBKICTh HAYKOBHX
mpamb, OKpeMi acleKTH NPUHLOWMIIB aAMIHICTPATHUBHOTO CYJOYMHCTBA MOTPEOYIOTh HAYKOBOTO
TIEPEOCMHUCIICHHS BiIITOBITHO /IO BUKIUKIB CYJacCHOCTI.

Metoro cratTi € aHami3 BIUIMBY OHQPpPOBOI TpaHchopmarli chepu mpaBoCymms Ha peaizariio
TIPUHITUIIIB aMiHICTPATHBHOTO CYJOUYNHCTBA Y KpaiHU.

B xoai npoBeneHOro AOCIHIIKEHHS 3aCTOCOBYBAIHCS SIK 3aralbHO-HAYKOBI, TaK 1 CIieialbHi METOAH
Mi3HAHHA, IO JIO3BOJIMJIM JOCSTTH HAJIEKHOTO PiBHS HAYKOBOI apryMeHTalii BUCHOBKIB IIOJO BILIHBY
uudpoBoi TpanchopmMaii Ha peaizaliro MPUHIMIIIB aIMiHICTPATUBHOTO CYI0UHHCTBA.

BukJjan ocHOBHOro MaTtepiaay. AQMiHICTpaTHBHE CYIJOYMHCTBO K 0coOnuBa (opmMa 3miliCHEHHS
MIPaBOCYIAS SABJISE COOOI0 CIENMU(IYHY iSTBHICTH aIMiIHICTPATUBHUX CYIiB, IO CIIPSIMOBaHa, BIAIOBIIHO
cr. 2 Koaekcy aaMiHICTpaTHBHOIO CyNOYMHCTBAa, Ha CIPaBelUIMBE, HEYINEpeKEHe Ta CBOEYAaCHE
BHUpILLIEHHS CHOPIB Y cdepi myOniuHO-NPaBOBUX BIAHOCHH 3 METOIO €(peKTHBHOI'O 3aXUCTy IpaB, CBOOOM Ta
iHTepeciB (Pi3MUHUX 0ci0, MpaB Ta iHTEpECiB IOPUIMYHUX OCI0 BiJ MOpYyIIEHb 3 OOKY CyO’€KTiB BIaTHHX
noBHOBaxkeHb'. 5K i 6yab-fKa AiAMbHICTb, aAMiHICTPAaTUBHE CyIOYMHCTBO Peasli3y€ThCsl HA OCHOBI TIEBHHX
BHUXITHUX IIOJOXEHB, JOACPKAHHS SKUX CIPHSIE Y3TOMMKEHOCTI MM yciX HOTO yJacHUKIB Ta 3abe3medye
pearizaliro OCHOBHOI METH JaHOI'O BHUAY CyNOYMHCTBA. TaKMMHU BHUXIIHMUMH IIOJIOKCHHSMH € MPUHIUIN
aIMIHICTPAaTHBHOTO CYJOYHNHCTBA.

3 mo3uuii 3araJbHOTEOPETHYHOT IOPUCTIPYACHLIIT, I 3a YaciB aHTHYHOCTI IPUHIMIIN PO3LIHIOBAIHNCH
AK Hal{Ba)IMBilla YacTMHA PO3BUTKY MpaBoBOoi Haykm (principium est potissima pars cuiuquc rei)?.
0.0. CkakyH, XxapaKkTepU3ylOUuH IPUHIHIN, TOBOPUTH IIPO IMAHEHTHUH i1CTOPHYHHI XapaKTep, aJl’ke BOHU €
IUIOIOM 0AaraToBIKOBOTO PO3BUTKY JIIOJCTBA, PE3YJIbTATOM OCMHUCIICHHS 3aKOHOMIPHOCTEH pO3BUTKY
CYCIIIIECTBA B IIJIOMY, BTUIGHHAM JEMOKPATHUYHOI Ta I'yMaHiCTHYHOI Tpamuuii®. B IbOMy KOHTEKCTi
MIPUHLMIIN, 30KpeMa aJMiHICTPaTUBHOIO CYJOYHMHCTBA, IOLIJIBHO PO3LIHIOBATH B SIKOCTI CHOIYYHOI JaHKU
MK KEepiBHUMH 3aKOHOMIPHOCTSIMH PO3BHUTKY Ta (YyHKLIOHYBaHHS MyOJIIYHO-TIPABOBUX BIJHOCHH Ta iX
PETYIIOBaHHSM, 10 Ma€ BUPKEHHS y MPoIieci 31MCHEHHS TIPaBOCY I

VY HayKkoBi#l JiTepaTypi akTyaJlbHUM 3aJMIIA€ThCSI MUTAHHS CITiBBIIHOLICHHS KaTeropid 3acaau Ta
MIPUHITMIN  aJAMIHICTPAaTUBHOTO CYJOYMHCTBA. 3TiTHO OJHOTO MIAXOMY, TWPHUHIWIA Ta 3acamd €
PiBHO3HAYHMMM MiX COGOI0 Ta MalOTh BKMBATHCSA AK CHHOHIMH®; TPMXMILHMKH HACTYITHOTO IIiJXOLY
OOIPYHTOBYIOTH T€3y, IO 3acaid Ta NPUHLUUIM HE € TOTOXXHMMH IPAaBOBUMH KaTeropisiMu. 30Kpema,
BakasnoBa H.M. po3MexoBye 3acagy Ta MPUHLIUIN HACTYITHUM YMHOM: NPUHIIMIIK € OCHOBOIIOJIOKHUMU,
BUXIJTHUMH 1JIesIMH, Ha SIKUX TPYHTYETHCS OpraHi3allis Ta 3[1iCHEHHS IIEBHOTO BUAY MPaBOBOI MisUIBHOCTI,
HATOMICTh 3acaJyl 3a CBOEIO CYTTIO MaKCHMaJIbHO HAOJMKEHi JJO MPUHIIUIIB, aie € OlIbII PO3KPUTUMH Ta
neramizoBamuMu®. Ha  3aKOHOJABYOMy DpiBHi TIyMaueHHs TEpPMiHiB 3acaidl Ta  NPHHIHUIHA
aJIMIHICTPaTUBHOIO CYAOYMHCTBA HE 3aKPIiIUIEHO, MPOTE BPaxOBYIOUM IO3UIII0 3aKOHOJABILSI CTOCOBHO
PO3MEXyBaHHS 3ralaHuX KaTeropiii®, J0X0IMMO BHCHOBKY TIPO iX eKBiBaleHTHUIl XapaKTep.

! Kooexc aominicmpamuenozo cyoouuncmea Yrpainu, 2005 (Bepxosna Pana Vpainn). Ogiyitinuii catim Bepxosroi
Paou Vkpainu <https://zakon.rada.gov.ua/laws/show/2747-15#Text> (2022, nunens, 11).

2T'ycapena, C. JI. Tuxomuposa, O. JI. (pen.) (2017). Teopin depacasu ma npasa. Kuis: HABC, Ocgita Yxpainu, 120.
8 Cxkakyn, O. @. (2001). Teopis oepacasu i npasa. Xapkis: Koncym, 258-261.

4 Momsacekuit, A. O. (2017). 3acanu (IPHHIAIN) KPEMIiHAIBHOTO MPOBAIKEHHS: CyTHICTh, 3HAYCHHS, CHCTEMA 1
BXJIMBICTh YHOPMYBaHHS. 30ipHUK HAYKOBUX npayb XapKi6CbKO20 HAYIOHAIbHO20 NEOA202iYHO20 YHIGEPCUTNENY
imeni I'. C. Cxosopoou «IIPABO», 26, 116.; Tlpuiima, C. B. (2014). [IoHATTS IPUHIKITY B aCTIEKTI CITiBBIAHOIICHHS
3 CyMDKHHUMHM KaTeropismu. Jepoicasne Oyoienuymeo ma micyese camospsoyeanns, 28, 49.

5 Bakasnosa, H. M. (2016). OcHoBy, 3acajiu Ta IPUHLUIN aBOKATYpH: CIIiBBiIHONIEHHS NOHATEL. Haykosi npayi

HY «OF0A», 25 <http://npnuola.onua.edu.ua/index.php/1234/article/view/480/458> (2022, nunens, 11).

8 Lusinvnuti npoyecyanvhuti kodexc Yrpainu, 2004 (Bepxosna Pana Yxpainu). O¢hiyitinuii caiim Bepxosnoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/1618-15#Text> (2022, munens, 11); Kpuminanvruii npoyecyanvruii Kooexkc
Ypainu, 2012 (BepxoBHa Pana Ykpainu). Oghiyiiinuii caiim Bepxosnoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/4651-17#Text> (2022, nunexs, 11).
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[IpaBOBOIO JOKTPHUHOIO BUPOOJICHO YMMAJIO TIYMA4eHb 3acajl aAMIHICTPATUBHOIO CY/IOUYHHCTBA. TakK,
A.B. TopobroBa mix mpuHOUNAMH 3AIMCHEHHS NpPaBOCYIAS B aAMiHICTPATHBHUX CIpaBax pO3yMie
HaHOUTBII a0CTPaKTHI MpaBUIIa MIOAO CIPABEAIUBOTO PO3TIINY Ta BUPIMICHHS CYAaMH aJMiHICTPATUBHUX
cipas’. TIpMHIMIAME aJMiHICTPaTHBHOTO CyIOYMHCTBA, Ha ymMKky M.B.Kosamia Ta 1.5. Craxypw, €
OCHOBHI 3acajy, IO CTaHOBIATH SKICHI OCOOJIMBOCTI Ta crHenudiuHi BIACTUBOCTI JaHOTO BUAY
CYIOYMHCTBA, B SIKMX Y KOHICHTPOBAaHOMY BHIJIAAl BHUSBJICHA BOJII HApPOAy HAIUIUTH NPaBO TaKUMHU
SIKOCTSIMH, SIKi HAaHOUJIBIN ITOBHO Majl O MOKIIMBICTH peani3yBaTH WOTO i/1ei 1 MOTJIsAn y BU3HAYCHHI OCHOB
oprasizamiiaoi moOyA0BH aaMiHICTPATHBHOTO CYAOYMHCTBA, a TAKOXK B1IOOPaKarOTh MEPCHEKTUBH HOTO
PO3BHTKY Ta 3a0e3Meuyr0Th 3aXHCT MpaB, CBOOOJ 1 iHTEepeciB (i3UYHUX 0ci0, MpaB Ta IHTEPECiB IOPHINIHIX
ocib y cdepi myOmigyHO-TIPAaBOBHUX BIMHOCHH BiJ MOPYIIEHL 3 OOKY OpraHiB Jep)KaBHOI BJIaIH, OPTaHiB
MICIIEBOTO CaMOBPSITyBaHHS, X TIOCAIOBUX 1 CITy>kO00BUX 0Ci0, iHIIX Cy0’€KTIB I 9ac 3MiHCHEHHS HUMU
BIIQJIHAX YNPABIIHCHKUX (DYHKIIM Ha OCHOBI 3aKOHOJIJABCTBA, 30KpPEeMa Ha BUKOHAHHS JIEJIETOBAHUX
nopHosaxkens’. C.T. Tonuapyk Ta JLII. Benkin BU3HAYAIOTH aMiHiCTPaTUBHO-TIPOLIECYANbHi IPUHIIUITH K
OCHOBHI, KepiBHiI imei, 0a30Bi TIOJIO)KEHHS, Ha AKUX IPYHTYETbCS aaMiHICTpaTHBHO-TIPOIECYyaabHa
JiSUTBHICTD YIOBHOBaXCHHUX HA T€ CyO’€KTIB IOJO PO3TJISILY 1 BHUPIMICHHS 1HIWBIIYalbHO-KOHKPETHHX
aJIMiHICTpaTHBHHUX cHpaB y cdepi my6iiunoro ynpapninns®. bepydu 10 yBaru pisHOMAaHITHI TOKTpUHAIbHI
MOMJIAAM HAYKOBLIB CTOCOBHO BH3HAUEHHSA NPUHLMIIB aIMiHICTPATHBHOIO CyIOYMHCTBA, MPOIOHYEMO
TIIYMa4uTH KaTeropilo «3acaiu aAMIHICTPAaTHBHOTO CYyJOYMHCTBA» SK IMIIEpaTHBHI BHUMOTH, IO
BH3HAYAIOTh OCHOBOIIOJIOKHY CIIPSIMOBAaHICTh OpTaHi3allii CyZoBOrO Mpolecy Ta 3A1HCHEHHS MPaBOCYAIS
y CIpaBax, III0 BUHUKAIOTH Y cepi myOaiTHO-TIPaBOBUX BiTHOCHH.

ITepBicHO 0a30Bi NMPUHIMITK 3MIKNCHEHHS CYAOYMHCTBA, IO 3rof0M OyJM KOHKPETH30BaHI BiIIOBIIHO
110 OCOONTMBOCTEH OKpEeMHX BHIIB CYAOYMHCTBA Ta HaOyJdM BUPaKEHHA Yy NPOPUIBHUX KOIU(]ikoBaHHUX
HOPMAaTUBHO-TIDABOBUX aKTaxX, Oymo 3aknmageHo KoHcrurymiero VYkpainm (ct. 129). Ha Ttenmepimmiii uac
TIPUHITATIY BiIIpaBICHHS MPaBOCYUIS B aIMIHICTPaTUBHUX CIIpaBax mpenacTabiieHi B cT. 2 4. 3 KAC, mo skux
BiZJHECEHO: 1) BEpXOBEHCTBO IpaBa, 2) PIBHICTh yCIX yYacCHHUKIB Cy/IOBOTO TMPOIECY MEpes 3aKOHOM 1 CyIoM,
3) TIacHICTB 1 BIAKPHTICTB CY0BOTO MPOIIECy, HOro MoBHE (PiKCYBaHHS TEXHIYHUMH 3ac00amu, 4) 3MarajibHIiCTh
CTOpiH, TUCIIO3UTHBHICTh Ta odimiiiHe 3’sACyBaHHSI BCiX OOCTaBHH Y CIIpaBi, 5) 000B’S3KOBICTH CYIOBOTO
pimeHns, 6) 3abe3nedeHHs TpaBa Ha aneAIiMANN TIeperyisi cripaBy, 7) 3a0e3neueHHs mpaBa Ha KacarliiHe
OCKap>KeHHsI CyJIOBOTO DIllICHHS Y BHIIJKaX, BU3HAUYCHUX 3aKOHOM, 8) pO3YMHICTBh CTPOKIB PO3IIISAAY CIPaBH
CyZIoM, 9) HENpUITyCTUMICTh 3JI0BXKHBaHHS NpOLeCyabHUMHU TpaBamu, 10) BiAIIKOXyBaHHS CyJOBHX BHUTpAT
(bi3HUHNX Ta FOPUIMYHMX OCi0, Ha KOPHCTh AKHX yXBaJleHe CyI0BE PillleHHs".

3rajgaHuii mepesik 3acaj agMiHICTPaTHBHOTO CYAOYMHCTBA NPHHUHATO BBaYKaTH OHOBJICHHM. 30KpeMa,
MOPIBHIOIOYHM TEPIIy Ta OCTaHHIO penakuii Kogekcy aaMmiHICTpaTUBHOTO CYAZOYMHCTBA, JOXOAWMO BHCHOBKY
po TpaHchOPMAIlI0 Ta PO3MIMPEHHS TEPeNiKy MPUHIUITB 3MiHCHEHHS MPaBOCYIS (3 CEMH 10 AECTH), IO
o0yMoBieHO HaOpaHHAM dYmHHOCTI 3akoHOM YKpainm «lIpo BHecenns 3miH 70 ['ocmomapcekoro
MPOILIECYAIbHOTO  Kojiekcy — Ykpainu, LluBinbHOro  mporecyaibHOro Koaekcy — Ykpainu, Komekcy
aIMIHICTPaTUBHOIO CyIOYMHCTBA YKpaiHM Ta IHIIMX 3aKOHONABYMX aKTiB», SKMM 3BEpHEHO YyBary
Ha crierudiky aMiHiCTPaTHBHOIO Cy0uMHCTBA®. KpiM TOro, BiMOBIIHO /10 CydacHHX BHKJIHMKIB CYCITiIbCTBA,
3MiHI MiJISITa€ TAKOXK 3MICT Ta CHOCIO BUPAXKEHHsI CaMUX 3acajl 3[IMCHEHHs MPABOCYUIS B aJIMIHICTPATUBHUX
CIIpaBax, 1110 0COOJIMBO SICKPaBO MPOSBILIETHCS TiJ] BILTMBOM Ipotecy 1 poBoi TpaHchopmarii.

Ha 3akoHomaBuoMy piBHI 3MicT TepMiHy «umppoBa TpaHchopMallis» BIIACYTHIM, HATOMICTh
Konueniieto po3BuTky HUQPpPOBOI €KOHOMIKH Ta cycminbeTBa Ykpainun Ha 2018-2020 poku BH3HAYEHO,

! Topo6uosa, 5. B. (2014). ll{oxo npuHIuniB agMinicTpatuBHOTO cynounHcTBa. Haykosui sichux MI'Y. Cepia:
FOpucnpyoenyis, 12, .2, 136.

2 Kosanis, M. B., Craxypa, L. b. (2014). IIpuauuny aaMiHicTpaTUBHOIO CYIOUMHCTBA: HOHATTS, 3MICT, CHCTEMA.
Hayrosuii éichux JIb8iecoko20 0epoicasno2o yHieepcumemy sHympiuhix cnpas, 182-183.

% Tonuapyk, C. T., Benkin, JI. IT. (2014). Tpancgopmaliis IPUHIMIIE aAMiHICTPATHBHOIO ITPOLIECY

B aJIMiHICTpAaTUBHOMY CYyAO04YMHCTBI. FOpuduunuii sicnux, 1 (30), 62.

4 Kooexc aominicmpamuenozo cyoouuncmea Yipainu, 2005 (Bepxosna Pana Ykpaiun). Ogiyiiinuii caiim Bepxosnoi
Paou Vkpainu <https://zakon.rada.gov.ua/laws/show/2747-15#Text> (2022, nunens, 11).

5 [Ipo senecenns smin 0o I'ocnodapcvkozo npoyecyanviozo kodexcy Yipainu, 1usinbnozo npoyecyanviozo kooekcy
Vrpainu, Kooexcy aominicmpamuenozo cyoouuncmea Yxpainu ma inwux 3axonooasyux axmie, 2017 (Bepxosna Pana
VYxpaiuu). Ogiyiinuii caiim Bepxosnoi Paou Ykpainu <https://zakon.rada.gov.ua/laws/show/2147-19#Text>

(2022, nunens, 11).
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IO i OU(POBI3AII€0 € HACHUEHHS (I3UYHOTO CBITY EJIEKTPOHHO-UU(PPOBUMHU MPHCTPOSIMU, 3aCO0aMH,
CHUCTEeMaMH Ta HaJaroKEHHA eJEKTPOHHO-KOMYHIKAIlliHHOTO OOMiHY MiXK HHMH, MO (HaKTHIHO
YMOKIUBIIIOE iHTErpaibHy B3a€MOJIi0 BipTyalbHOTro Ta (i3MYHOro Ta cTBOpIOE Kibepdisuunmii mpocTip’.
VY KOHTEKCTI aJMIiHICTPATHBHOTO CYAOYMHCTBA LUPPOBY TpaHCPOpMAIil0 AOIIILHO PO3MIISLAATH
SK BTUIGHHS TIporeciB  iHQopMaTu3auii, KoMmm'roTepusamii Ta gimkurtamizauii B cdepy TBOpeHHS
MPaBOCYAIs 3 METOIO 3a0e3MeueHHs HAIEKHOI B3aEMO/IIi MK JIIOAMHOIO Ta AEPKaBOIO Mif] 4ac JOCATHEHHS
OCHOBHOI METH MisUTBHOCTI CYIOBOI TiNKK Biamad. Po3risgHeMo neski acleKTH peami3allii MpHHIIUIIB
aJMiHICTPATHBHOTO CYAOYMHCTBA B YMOBax Iu(poBoi TpaHcopmaii.

[TpuHIMIT BEpXOBEHCTBA MpaBa, MI0 € OJHHM i3 OCHOBOIOJOXXHUX MPUHIMIIIB aJMiHICTPaTUBHOTO
CYyIIOYMHCTBA, MICTHTh CBO€ 3akpimieHHs ycT. 8 KoHcruTyrii VYkpaiHu, HATOMICTb HWOTO 3MICT
MIPEACTABICHUNA Y CT. 3, BIAMOBIAHO IO SIKOT1 JIFOAWHA, 11 JKUTTSA 1 370pOB’sl, Oe3meka i HeJOTOPKAHHICTh
BU3HAIOTbCA HAWBUILNOKI coLianbHOI miHHICTIO. CKIIaZOBI MPHUHIMIY BEPXOBEHCTBA MpaBa IepeliueHi
y Jlonosizni Beneriancrkoi komicii «3a J1eMOKpaTiio depes MpaBo» Ta HaliuyloTh HICTh MiATPUHIMIIBY,
MpoTe I IiIeH Iriel cTaTTi HEOOXiTHUM € 3BEpPHEHHS YBard Ha TaKy WOTO CKIIAMOBY SK TOCTYII
110 TIPaBOCY I

Bigmosigao 1o ct. 10 3aranpHoi qexapariii mpas JIFOIWHHU, KOKHA JTIOAMHA Ma€ MpaBo Ha Te, mio0 ii
crpaBa Oysia pO3MIIIHyTa TPHIIOAHO 1 3 MOAEpKaHHAM YCiX BHMOT CIPaBEIJIMBOCTI HE3AICKHUM 1
6e3cTopoHHIM cyaom°. OCHOBHHM 3aKOHOM VYKpaiHM BH3HAYEHO, IO INpaBa i CBOOOAM JIIOAMHH i
rpoMajsiHMHA 3aXUIIAI0THCS cyaoM. KoXXHOMY rapaHTyeThCsl IpaBO Ha OCKAap>KEHHS B CyIli pillieHb, Aill un
Oe3IisTFHOCTI OpPTaHiB JIep>KaBHOI BJIAJIHA, OPTaHIB MICIIEBOTO CAMOBPSTyBaHHS, MMOCAJOBUX 1 CITYKOOBHX
oci6 (ct. 55)*. 3 meroro 3abe3meueHHs peanizalii IPUAIMITY HA JOCTYII 10 HPABOCYAAS B €MOXY IH(POBOI
TpaHcopMalii, 3aKOHOJaBLEM BBEICHO OKpeMi HOBOBBEACHHS, IWIO € pe3yJIbTaTOM PO3BHUTKY
iHpOpMaLiiHO-KOMYHIKallifHUX TEXHOJOrii. 30Kpema, MPHUKIAAoM € cTBopeHHs KabiHeTy eleKTpOHHHX
CEPBICIB, IO JO3BOJISE MOJATH ITO30BHY 3asBY OO CyAy B €IEKTPOHHIN (OpMi 3 BUKOPHCTAHHAM €IUHOT
cynoBoi iH(bOpMaIiifHO-TeeKOMyHiKalliitHoi cucremu. Sk BcramoBimeno 4. 11 cr. 44 Kogekcy
aJIMIHICTPaTUBHOIO CyIOYMHCTBA YKpaiHH, SIKIIO MO30B, amessiuildiHa, KacaliiiHa ckapra mojaaHi 00 Cyay
B €NIEKTPOHHIN ¢opMi, Mo3uBad, ocoda, sKa Ioaaja CKapry MaroTh IMOJaBaTH IO CYAY 3asBH IO CYTI
CIpaBH, KIOMOTAHHA Ta MUCHMOBI JIOKa3W BHKIIIOYHO B €NEKTPOHHIN GopMmi, KpiM BHUMAJIKIB, KOJIH CYIOM
OyJle HaJlaHo JI03BLI Ha X MOJaHHS B NANICPOBii ¢)opMi5.

OcraHHIM dYacoM BaXJIMBOCTI HaOyBae MeXaHI3M TpaHCIIOBaHHS CYAOBUX 3acilaHb, IO €
pe3yabTaTOM CIIIBIIpAIll TPOMAISHCHKOTO CYCIIIBCTBA 3 CYIOBOIO CHCTEMOIO Ta BaXUIMBUM PYIIEM
MiABHIICHHS piBHs 3a0e3ledeHHs MMpaBa Ha cnpaBeiuBuil cyn. [lepima TpaHcusiis cyf0BOTO 3aciJaHHs
oH-naiiH BinOynace 6 qumHs 2015 poky y CBaTommMHCBKOMY paiioHHOMY cyni M. KueBa y cnpasi
Ne 759/3498/15-x mpo «Bo6usctBa mromeit 20.02.2014 p. mig yac €BpomMaiiiany», IPUYMHOIO YOO CTasa
HEMOJJIMBICTh TPHUCYTHOCTI Ha CYIOBHX CIyXaHHAM Bcix Oaxaroumx (Oimpme 220 oci6). Hapasi
0co0IMBOCTI TIPOBEACHHS OHJIAWH-TPAHCIIOBaHHS CYJOBUX 3acillaHb mependadeHi JuctoMm JlepikaBHOT
cynoBoi anMiHicTpanii Ykpainu Nel5-1924/16 Bin 14 6epesnst 2016 poky, a migcraBamu €: 1) KIOMIOTaHHS
ocobu (0ci6), 2) crpaBa MOBMHHA MaTH 3HAYHWil CycriabHUil iHTepec®. 3a YMOBM BHKOHAHHS 3rajaHUX
MYHKTIB, Cy/AM 3a JIOTIOMOTOI0 BiJi€OKaMep, BCTAHOBICHHMX Y 3aJlaX CYIOBUX 3acifiaHb, 3IiHCHIOIOTH
TPaHCISILII0 CYJOBUX 3acilaHb CYCHUJIBHO Ba)XJIMBUX crpaB 1o Mepexi YouTube (kanan «Cynosa Bnana
Vkpainn»)’ Ta noprany «Cyaosa Biaga YKpainmy.

Y Posnopsdocenns npo cxeanenns Konyenyii pozeumxy yughpoeoi exornomixu ma cycninecmea Ypainu na 2018-2020 poxu
ma 3ameepodceHHs NIaHy 3ax00ig wodo it peanizayii, 2018 (Kabdiner MinictpiB Ykpainn). Ogiyiinuii catim Bepxogroi
Paou Vkpainu <https://zakon.rada.gov.ua/laws/show/67-2018-%D1%80/ed20180117#n20> (2022, nuneuns, 11).

2 Jlonosins Benenianchkoi komicii «3a nemokparito uepes npaso» (Beneuis, 25-26 6epesns 2011 poky). Ilpaso
Yxpainu, 10, 177.

3 3azanvua oexnapayis npae noounu, 1948 (OOH). Ogiyitinuii caiim Bepxosnoi Paou Ypainu
<https://zakon.rada.gov.ua/laws/show/995_015#Text> (2022, numnens, 11).

4 Tam camo.

5 Konekc aaminicTpaTuBHOro cypounnctsa Ykpainu, 2005 (Bepxosna Pana Ykpainu). Ogiyiiinuii caiim Bepxoenoi
Paou Vkpainu <https://zakon.rada.gov.ua/laws/show/2747-15/ed20171215#n9553> (2022, nunens, 11).

6 JlepaBHa cynosa agMinictpanis Ykpainu (2016). JTucm Nel 5-1924/16 <http://hrvector.org/podiyi/18-04-23-klopotannya>
(2022, nunens, 11).

"YouTube (2022). Kanan «Cyooea erada Yrpainuy <https:/iww.youtube.com/channel/UCFDRcAMACUSIJF-YUMGCctnA>
(2022, nunens, 11).
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[IpuHIMI BiOKPUTOCTI CyIOBOTO MpOIecy Hagae ocodam, sKi He MPUYETHI 0 aaMiHICTPATHBHOL
CIpaBH, IpaBo OyTH MPUCYTHIMH Ha 3acCiJaHHAX aJMiHICTPATHBHOTO Cyay. BiAKpuTicTs cymoBoro mpotecy,
BignoBigHO A0 4. 1 c1.195 Komekcy aaMiHICTpaTHBHOIO CyIOYMHCTBA, HE BUKIIOYAE€ MOKIMBOCTI
YYaCHHUKIB TpoIlecy OpaTh ydacTh Y CyJIOBOMY 3acCilaHHI B PEKHMI BIJICOKOH(EPEHINI Mmo3a MexXaMu
MPUMIIIEHHSI CyQy 32 YMOBU HAasBHOCTI Y CyAi BiANOBIAHOI TEXHIYHOI MOKIIMBOCTI, TIPO SIKY Cy[ 3a3Hadae
B yXBaJli NP0 BiJKPUTTSI NMPOBAKEHHS Yy CHpaBi, KpiM BHUMAJIKiB, KOJIM SBKAa IbOI0 YYacHHKa CIIPaBU
B CYZIOBE 3acilaHHsS BH3HAHAa CyIoM OOOB’s3KOBOIO. KpiM TOro, 3 METOIO 3amoOiraHHs MOIMHPEHHIO
KopoHaBipycHoi xBopoou (COVID-19), yyacHHKH cripaBH MOXYTh OpaTd yd4acTh y CyZOBOMY 3aciaHHi
B PeXHMMI BiJIcOKOH(epeHIii 1mo3a MeXaMu MPHUMIIIeHHS CyOy 3 BUKOPHCTAaHHAM BIIACHUX TEXHIYHUX
3aco0iB. [lpm 1bOMY, PH3HWKH TEXHIYHOI HEMOXKJIMBOCTI YYacTi Y BigeokoH(depeHIli IMo3a MekaMu
IpUMIIIEHHs Cy/y, MepepuBaHHA 3B’A3Ky Hece yYacHHK CIpaBM, AKHil MOJaB BimmoBigHy 3asBy (u. 4)%.
Peanizariiss mpuHIMIB TOCTYNy 0 NPaBOCYIIS Ta BIAKPUTOCTI CYJIOBOIO MpOIECY, 30KpeMa IMOJaHHS
MO30BY, ameiLidHoi a0o KacaliliHOi CKapru B €NEKTPOHHIH (OpMi UM ydacTb Yy CyJOBOMY IIpoleci
B peXXHUMIi BifcoKOoH(epeHIii 3abe3medyeThCsl 3a YMOBH BIPOBADKCHHS 3700yTKIB JiMKHATAi3amii Ta
HaJeKHOrO (yHKIOHyBaHHs mporpam Zoom, Skype, Discord, Google Hangouts, TrueConf,
MyOwnConference, GoToMeeting Toiio.

[IpuaIIITT 000B’SI3KOBOCTI CYIOBOTO DPINICHHS BUIUIMBAE 1 OOYMOBIIOETHCS 3arajlbHOIO TIIACHICTIO
CYJIIOYMHCTBA, IO TMOJATaE Y IMyOJiKalii CyJOBOTO pIIIEHHS Ta MOJMJIHMBOCTI KOXKHOTO OTPHUMYBAaTH
iHhOpMaIliI0 MPO CIpaBH, IO PO3MIAJAIOTHCS CyldamMHu. 3akoHOM Ykpainu «[Ipo moctym 1o cymoBuX
piIIeHBY BU3HAYEHO MOPSAIOK JOCTYITY 0 CYyIOBUX PIllIEHb 3 METOIO 3a0e3MeUeHHs BIIKPUTOCTI TisSIIBHOCTI
CYJIiB 3arajbHOI IOPUCAMKIIiI, TIPOTHO30BAHOCTI CYJJOBHX PIllIeHb Ta CIIPHSIHHA OJHAKOBOMY 3aCTOCYBaHHIO
3akoHomascTBa (cT. 1)% 3rigHo cr. 2 BKasaHoro 3aKoHy, MpaBO HA JOCTYH [0 CYJIOBHX pillleHb
3a0e3MeYyeThCsl IUIIXOM ONPHIIOJHEHHSIM CYIOBUX pillleHb Ha oiliiHOMY BeO-mopTali CyA0BOi BiIaax
Ykpaiau B MOpsaKy, KpiM OIyOJIKYBaHHS iX Yy IPYKOBaHHMX BHIAHHSIX a00 TOIIMPEHHS B EICKTPOHHIN
¢dopmi. Ocobam, sKi 6epyTh (Opaim) yyacTh y cipaBi, 3a0€3Medy€eThCsl JOCTYM A0 CYJOBHX PillIeHb Y IXHIN
CIpaBi B OPSIKY, BCTAHOBJICHOMY MPOLIECYaTbHUM 3aKOHOM, HATOMICTh 0cO0H, 5IKi He OepyTh (He Opann)
y9acTi y ClpaBi, MarlOTh MPaBO O3HAWOMUTHUCS i3 CyJIOBUM DPIIIEHHSM Y ITOBHOMY 00Cs3i, SKIIO BOHO
0e3nocepeTHbO CTOCYETHCS IXHIX MpaB, CBOOOJ, iHTEpeCiB YW OOOB’SI3KiB, y MOPAAKY, NepeadaueHOMy
3akoHoM. OpHak Taki OCOOM TOBHMHHI JOBECTH HAsBHICTH OOTPYHTOBAaHOTO IHTEpECY MO pe3yJIbTaTiB
PO3IIIAAY KOHKPETHOI aAMIHICTPATHBHOI CIIPaBH, 10 MA€E MPOSIBIATUCS, 30KpeMa Y HaMipi iX OCKap>KEeHHS.

[puHnum 1ocTyIy 0 CyJIOBOTO pillieHHs (PIlIeHHs, CyI0BOrO Haka3y, MOCTAHOBH, BUPOKY, YXBAaJIH,
YXBAJICHUX CyAaMH 3arajbHOi IOPUCAWKIIT) peati3yeTbes IUISIXOM BUKOPHCTaHHS €IMHOTO AEp:KaBHOTO
peecTpy CyOBHX pillleHb, a TAKOX aJbTEPHATHBHUX peecTpiB, sskumu € Y ouControl, OpenDataBot (baOycs
peectp) Tomo. OcTaHHIM 4YacoM MOIMYJSPHOCTI HaOWpae OE3KOIITOBHMH aHANoOr €IMHOIO Iep KaBHOTO
peectpy CymoBHX pimeHb — EasyGOV®, mo HamnpaBIeHMMH Ha IIBUAKHE Ta 3pyYHHIl MOIIYK CYHOBHX
pimeHs. Posrnspaoym nmpuUHIUN AOCTYIY A0 CYAOBOTO PIIEHHS Y IIMPOKOMY 3HA4€HHI, JOLIJIbHO BECTH
MOBY Tpo YKpaiHchkuii peectp cynoBux pimens C€CII mig nazBoro Hudoc. Bin € 6a3or0 maHux, mo
Haiuye Maike BCi pimeHHs €BpONEHCHKOro cyay, a iX MOIIyK 3IHCHIOEThCS 332 KOHTEKCTOM, HOMEPOM,
MOBOIO TOIIO®.

Jocuts cyTTeBUi BIIIMB 311HCHIOE (POBi3aLlis Ha peani3amnilo NPUHIMIIIB IPOLECYaIbHOI PiIBHOCTI
YYacHUKIB aIMiHICTPATHBHOTO CYJIOYMHCTBA, 3MAarajibHOCTI Ta OQIIiifHOTO 3’sCyBaHHSI OOCTaBHH CIIPABH.
[IponecyanbHa piBHICTH HaJae CTOPOHAM PIBHOLIHHI MOKJIMBOCTI BUKOPHUCTAHHSI CBOIX MpOLECYaTbHUX
[paB HE3aJEeKHO Bix OyIb-sIKMX 30BHIMIHIX 00cTaBMH. Tak, B KOHTEKCTi BIUIMBY LU(POBi3alil Ha JaHHUH
MPUHOMIT BapTO BiA3HAYWTH HAJaHHS CTOPOHAM PO3LIMPEHOTO CIEKTPY MOXIMBOCTEH peamizauii cBoix
npoliecyaabHUX MpaB, 30KpeMa, Yepe3 BUKOPUCTAHHS MU(PPOBUX TEXHOJOTIH. BojaHodac, citij 3ayBaKuTH,
IO CTOPOHA — HOCIH BIIQJHUX MOBHOBKEHb OTPUMYE OLIBII «OKOPCTKY MPUB’S3KY» came J0 eeKTPOHHOTO

L 3akon Yrpainu npo docmyn do cyoosux piwens, 2005 (Bepxosna Pana Yxpaiun). Ogiyiiinuii caiim Bepxosuoi Paou
Vxpainu <https://zakon.rada.gov.ua/laws/show/3262-15#Text> (2022, nunens, 11).

2 Tam camo.

3 EasyGov — IucTpyMeHT 115 aHaNi3y €AMHOTO PeecTpy CyAoBuX pimens (2022). I'onoena cmopinka
<https://easygov.com.ua/> (2022, nunens, 11).

4 HUDOC — European Court of Human Rights (2022). Homepage
<https://hudoc.echr.coe.int/eng#{%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22]}>
(2022, nunens, 11).
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dopMaTy CBO€I TmpolecyadbHOI IissibHOCTI. lle Mae BUpa3 y BUKOPUCTaHHsA OQIIIHHUX 3aco0iB
€JIEKTPOHHOTO 3B’s3KY, 00OB’SI3Ky MaTH i BUKOPHCTOBYBAaTH €JIEKTPOHHUHN nudpoBuil mianuc. B Toii vac,
SIK TIPUBaTHa 0co0a — CTOpOHA CITOpPY MOKe BiTbHO 0OMpaTu GOpMy CBOET yUacTi y CyJJOBOMY ITPOIIECi.

3MarajbpHICTh SIK OCHOBOIIOJIOKHA 3acaja aJMiHICTPaTHBHOTO CYJOYMHCTBA OTpPHUMANa Y 3B’S3KY
i3 mudpoBizaliero MpaBoCyAds HOAATKOBOIO IMITyJCY PO3BHTKY Y KOHTEKCTI YAOCKOHAJIIEHHS 1
po3mmpenHs JokazoBoi gistieHOCT. B KAC Vkpaiun 3akpimieHo BHU3HAa4YeHHS 1 0COOIMBOCTI
BHKOPHCTaHHS B CyIOBOMY TIPOIECi €IEKTPOHHHMX JOKAa3iB, BHUPIIIEHO MUTAHHSA MPO iX MOMYCTUMICTDH 1
JIOCTOBIpHICTh. Binrak, peamizaiis TPUHIMILY 3MarajibHOCTI BIANOBIAAE€ CYyJaCHUM MOKIHUBOCTSIM
BUKOPHUCTaHHS y MyOIiYHO-TIPAaBOBUX BiHOCHH IU(YPOBUX TEXHOJIOTIH.

[omo mpuHIAITY OQIMiHHOTO 3’SICyBaHHS OOCTaBHH CIIPaBH, MOKHAa KOHCTATyBaTH, IO MOTEHIIial
roro TpaHcdopmarlii NMOKH IO HE peaji3oBaHO B IIOBHOMY o0cs3i. Lleil mpuHIMN € KBIHTECEHII€I0
cnerudikd aaMIiHICTPATUBHOTO CYJOYHMHCTBA, OCKIIbKM HAJa€ aJMIHICTPATUBHOMY CYIy JOJATKOBHX
MOSKIIMBOCTEH ISl 3aHATTSI MPAKTUYHOI MO3MIII MpH PO3IJsiAi 1 BUPILIEHHS MyOJIiYHO-IPABOBOTO CHOPY
gepe3 IMpHu3My 3axHCTy IpaB, cBOOOJ 1 iHTepeciB mpuBaTHOI ocoOu. TpamuiiiHO, Mis IIHOTO MPHHIIAITY
PO3TIAIAETECS Y TPHOX MPABOMOYHOCTSAX CYAY: BUHTH 3a MEXi MO30BHHX BUMOT, BUTpEeOyBaTH 3 BIaJHOI
iHIIaTUBY 10Ka31, 0OMEXUTH ITUCIIO3UTHBHE PO3NOPSLKEHHS IPOLECYAIBHOIO T0JICI0 CIPaBH YYaCHHUKOM
nporiecy. Binrak, came y 000B’s3Ky aAMiHICTPaTHBHOTO CYAY IOMO BXKUTTS BU3HAYCHHUX 3aKOHOM 3aXOJiB,
HEOOXiMHUX JUIA 3’ACyBaHHA BCIX OOCTaBMH Y CIpaBi, Y TOMY YHCII IIOAO BHUSBIECHHS Ta BUTPEOyBaHHA
JIOKa3iB 3 BJIACHOI IHII[IATUBH MOXHA MOOAYUTH «TOYKU 3POCTAHHS» JUIS TOCHICHHS BUKOPUCTAHHS
iHQopMaIliifHO-TeJICKOMYHIKAIlIMHX ~ MepeX 1  TexHosorii. Haanh, Ha CHOTOTHINIHIN  IEHb,
B 3aKOHOJIaBCTBI YKpaiHU BiICYyTHI MPaBOBi MPHUIIMCH IO TAPAHTYIOTh B3aEMOIIO CyIy 13 3aKOHOAABUOIO i
BHKOHABYOIO TaJIKAMHU BJIaJH Ta MiCLIEBHUM CaMOBPSIYBaHHIM II00 OTPUMAaHHS HEOOXiTHOT AT pO3TIIsay 1
BUpilIeHHs1 crpaBu iHQopMmalii. be3nepedyHo, BUMOra HaleXHOTO pearyBaHHS Ha 3aluT Cyoy Ai€, aie
B IJaHOMY BHUIIAJKy MOBA HIIe PO OLTBII THYYKi MEXaHi3MH B3a€MO/Iii, CIPAMOBaHI Ha IOCTYII Cyay 10 0a3
JaHWX 3a3HAYEHMX OpraHiB, OTPYMaHHS KOHCYJBTAIIIH 1 MOSICHEHB Bifl HUX.

OxkpeMo cItiji 3yNMMHUTUCHh Ha PUHIUII 3a0e3MeYeHHs paBa Ha anelsIiifHumiA nepersy (KacamiiHe
OCKap)KeHHSI) CYIOBOTO pIIlIeHHS. ATEAIiHA CKapra TOJAEThCs Oe3MOCepPeHbO J0 CYyAy amelsIiiHol
IHCTaHIIT, SKUH 1 37ilicHIOE anensmiianit eperisiy crpasu (ct. 297 KAC Ykpainn) 3 BUKOHAHHSIM BHMOT
cT. 296 KAC VYkpainu moza0 ¢opmu i 3micty ckapru. 3rigHo 34. 1 cr. 296 KAC VYkpainu, anensiiiina
CKapra IMoJIa€ThCsl y MUChMOBIH opMi, a, BiqnoBinHO A0 4.4. 2, 4, 5 ct. 18 KAC Vkpainu, ckapru ta iHmri
BH3HAYCHI 3aKOHOM TMpOIleCyadbHI JOKYMEHTH, IO TOMAIOTHCS MO CYIy 1 MOXYTh OyTH MpPEAMETOM
CYIOBOTO pO3IIsiAy, MisATaloTh 000B’SI3KOBIM  peecTpamii B €auHiA  cymoBiii  iHdopmamiliHO-
TEJIEKOMYHIKamiiHiil cucTemi, sika 3abesnedye OOMIH [OKyMeHTaMH (HAACWIAHHS Ta OTPHUMAaHHS
JOKYMEHTIB) B €NeKTPOHHIM (opmi MK cygamM, MiK CyJOM Ta ydYacHUKAMH CYAOBOTO IIPOIIECY.
I3 3actocyBanusam €CITC cyn Hampasisie cyoBi pimieHHsS Ta iHII TpOIeCcyallbHI JOKYMEHTH YYaCHHUKaM
CYJIOBOT'O TIpOIleCy Ha iX oQillifiHI €JeKTPOHHI ajapecu, BUMHSE IHIII MpOoIeCcyalibHI Jii B €JICKTPOHHIN
topmi. BonHouac, 1o nHs mouatky ¢yHkmioHyBanHs €CITC, 3rigHo 3a3naueHo y mm. 1, 3 m. 15 posniny
VII «Ilepexinni monoxenus» KAC Ykpainu, nofgaHHs, peecTpaiis, HaACHIaHHs TMPOIEeCyaTbHUX Ta 1HIIIX
JNOKYMEHTIB, JI0Ka3iB, (opMyBaHHs, 30epiraHHs Ta HaJCHIAHHS MaTepialiB CHpaBU 3AIHCHIOIOTHCS
B manepoBiii GopMi; po3risia CHpaBH y CyAl 3OiMCHIOETBCS 3a MaTepialaMy CIIPaBH y MamnepoBiil Gopmi.
BigmoBigHo mo mm. 5 m. 15 Toro x po3miny, amemsAmiifHI Ta KacalliiHi CKaprd MOJAr0ThCs YYaCHHKAMH
crpaBu 710 a6o uepes BixmosimHi cymu’.

Y KOHTEKCTI BCTAHOBJICHHS BiANIOBIJHOCTI ameNsLiiHOi cKapru BUMOTaM IoJO ii popMu, 3MICTy Ta
crnoco0y MOAaHHs, OKPEMHMH JIOCTIHUKAMH 3BEpPHEHO yBary Ha IpOsiB HaAMIpHOTo (opMaii3My CTOCOBHO
maHoro muTaHHA. 3okpema, Ckpumuenkom B.O. 3a3HaueHo, mo [gaHuWii acrekT OyB HEOIHOPA30BO
koHctaroBanuii BC, 30kpema y nocranoBi KacariiiiHoro anminicrparusaoro cyay Bia 10.10.2019 p. y cripasi
Ne 340/538/19, mnocranosi Kacariiinoro musineHoro cymy Big 23.01.2019 p. ycopasi Ne 496/585/18,
moctanoBi  Kacamiiinoro amminictparuBaoro cyay Bim 06.09.2019 p. ycmopasi Ne 2340/4648/18.
Konkperuzytoun mnosunii BC, nouisHO BHOKPEMHTH HACTYIHI MOJOKEHHS IIOAO 3raJaHOr0 MUTAHHS:
1) Bigcytaicts €CITC He nepenikomKae MOAaHHIO CKAPTH 70 aNeNSIiHHOTO CyIy B ManepoBiii popMi, pazom
3 TUM, BiJICYTHICTh (akTy moyatrky mnoBHomiHHOTO (yHKmioHyBaHHS C€CITC He Moxke OyTH Mepenrkoor

! Konexc anminictpatnBHoro cymouunnctea Ykpainu, 2005 (Bepxosna Pana Ykpainu). Oiyitinuii catim Bepxoenoi
Paou Vpainu <https://zakon.rada.gov.ua/laws/show/2747-15#Text> (2022, nunens, 11).
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Uit poOotu 11 migcucreMu «ENEKTpOHHUE Cy» Ta BIANOBIAHO, MpaBa 0cOOM Ha MOAAHHS IMPOIECYyaTbHUX
JOKYMEHTIB uepe3 L0 MiACHCTEMY B €JIeKTPOHHIH (opMi, BiAOBIIHO, anesLiiiHa cKkapra Moxe OyTH mojiaHa
SIK y TIAIePOBil, TaK 1 B €JIEKTPOHHIN (opMi 3 000B I3KOBUM CKPIIJICHHSM BIACHUM €JIEKTPOHHUM ITiIITHCOM
yyacHUKa chpaBu uepe3 EjekTpoHHW KaOiHeT, 2) amensmiiiHa ckapra Moxe OyTH TojaHa
K 6e3MocepeTHbOr0 JI0 aANeALiHHOTo CyIy, TaK i 4epe3 MicIleBHii cy 1.

BucnoBok. [IpuHIMnM agmMiHiCTpaTUBHOTO CYJIOYMHCTBA HE € CTAJIOI0 MPAaBOBOIO KaTEropi€lo, BOHU
TpaHCHOPMYIOTHCS BiAMOBIIHO 0 CYYaCHUX BHKJIHMKIB CYCHIBCTBA, IO OCOOJIHUBO SICKPABO MPOSBIIAETHCS
IiJ] BIUTMBOM TIporiecy u¢poBoi Tpanchopmarii. Y KOHTEKCTI aIMiHICTPaTUBHOTO CYJOYMHCTBA IU(PPOBY
TpaHCOpMAaIil0 JOLUIBHO PO3IJSAaTH SK BTUICHHS NpOLEciB iHpOpMaTH3alii, KOMII IoTepu3amii Ta
IipkATaiizamii B cepy TBOPEHHS MPaBOCYMIS 3 METOIO 3a0e3MeUeHHS HaJIeXKHOT B3a€EMOJIiT MK JTFOTHHOIO
Ta JAePKABOIO ITiJ] 9ac JOCITHEHHS OCHOBHOI METH JISUTBHOCTI CyIOBOT TUTKH BIIAJTH.

Brmnue numdposizanii Ha peanizanito NPUHLIMIIB agMiHICTPaTHBHOTO CYyJOYMHCTBA TIIOJISATAE Y:
CTBOPEHHI JOJATKOBUX iHCTPYMEHTiB; ()OpPMyBaHHI HOBHMX IOBHOB@XEHb SK Cydy, TaK 1 YYacHHKIB
aIMIHICTPaTUBHOTO  CYIOYMHCTBA, ()OPMYBaHHSI HOBHX CEKTOPIiB IPOIECYaIIbHOI  MisITBHOCTI.
[lupokomacmTabHa 3MiHA CMHCIOBOI'O HAIOBHEHHS NPWHIMIIB aJAMIHICTPAaTUBHOIO CYJOYHHCTBA IIiJ
BIUIMBOM IHM(poBi3amii A7 CydacHOro piBHS BIPOBAIKEHHSA 1H(OpMaliiHO-TEIeKOMYHIKaiHHIX
TEXHOJIOT1H B YKpaiHi He pO3IIIAJa€ThCs IK KOPOTKOCTPOKOBA MEPCIICKTHBA.
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MPOIECYAJIbHA ®OPMA BPET'YJIIOBAHHS CIIOPY
3A YYACTIO CYJI B AAIMIHICTPATUBHOMY
CYJIOYUHCTBI

The article is devoted to defining the features of the procedural form of the dispute settlement
procedure with the participation of a judge in administrative proceedings. The relationship
between the dispute settlement procedure and the judicial process was established, and their
common and distinctive features were clarified. The possibility of considering this procedure as
an integral part of the administrative justice system is substantiated, provided the spectrum of
tasks of administrative courts is expanded and the concept of understanding the functions of the
judicial system exclusively in the administration of justice is justified. Distinctive features of
dispute settlement with the participation of a judge and mediation are systematized. It is
proposed to consider dispute settlement with the participation of a judge as a separate court
procedure with a special procedural form.

The degree of formalization of the dispute settlement procedure with the participation of a
judge in administrative proceedings is analyzed. Attention is focused on the expediency of
recognizing such a procedure as formalized, taking into account the normative consolidation of
its main principles, the presence of certain principles based on the goal of compromise
settlement of public-law disputes, assigned to the competence of administrative courts and
forming the general atmosphere of the procedural form of the relevant proceedings, as well as
the presence of official procedural acts reflecting and fixing the results of its mandatory stages.
The difference between the stages of the dispute settlement procedure with the participation of
a judge and the stages of classical mediation and its varieties is established. The need for
regulatory fixation of the stages of opening proceedings, preparation and consideration of a
dispute, termination of proceedings is substantiated.

It is concluded that the dispute settlement procedure with the participation of a judge is a
separate judicial procedure that should be developed as an element of a complicated system of
administrative proceedings. It has a special procedural form, which is characterized by special
principles and a truncated structure, covering three stages: discovery, proceedings, preparation
and consideration of the dispute, termination of proceedings.

Keywords: administrative proceedings, procedural form, court proceedings, dispute settlement
with the participation of a judge, reconciliation.

Beryn. [luHaMivHICTh Cy4acHOTO CBITY (hOpMye HOBY IMapaJurMy paBOBOI pPEaNbHOCTI, Y SKid
MIHJIMBICTh 1 THYYKICTh IHCTPYMEHTAapil0 CTa€ KPUTHYHOI YMOBOIO JOCSTHEHHS METH IIPaBOBOTO
peTyIIOBaHHS CyCHUTBPHMX BimHOCHH. lleit TpeHa € odeBMAHMM i Oe33allepedHnM, ajie BiH € HACTIAKOM 1
OUThbI TIMOMHHUX IEPETBOPCHb, IOB’SI3aHUX 13 3MIHOK CHUCTEMH IIIHHOCTEH, y sIKii TpaBa IOAWHU
BU3HAIOTHCS OCHOBHOIO «TOUYKOIO OmOopu». [loCHIEHHSI aHTPOMO-COLiaJIbHOTO BUMIpY IIpaBa Ta MOCTYIOBa
BTpaTa MO3MLIA HOro TO3UTHBICTCHKOTO CHPUHHATTS HEMHHY4Y€ MPHU3BOAATH [0 HEOOXiTHOCTI
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MEPEOCMUCIICHHST METH JICP)KaBHO-BIIQJHOTO BIUIMBY HA CYCIUJIBHUX BiJHOCHH, YPI3HOMaHITHEHHS
MPaBOBOTO 1HCTPYMEHTApilo, B TOMY YHMCIi 1 y HalOUIbII KOHCEPBATUBHHUX NPaBOBUX cdepax, TaKHX K
cynounHcTBO. CydyacHHH CBIT BUMarae aabTEPHATUB B yCbOMY, HaBiTh Y MpaBOCYIAi. TakuM YHHOM,
TeHICHUiA A0 audepeHuianii mporecyaabHoi (GOPMH CYyHOYMHCTBA Ta CTBOPEHHS aJIbTEPHATUBHUX
CIocO0iB BPETyIIOBaHHS KOH(IIKTIB Oyie juire HaOupaTtu 00epTiB.

B amMiHicTpaTHBHOMY CYMOYHHCTBI 3a3Ha4deHa TEHICHIlIS OTpUMaia MPOSB HE JIUIIE y JeTaii3amii
MpolecyaibHOi (HOPMHU, 3yMOBJICHOI CHENU(]IKOW IEBHUX KaTeropiii aJMiHICTpaTUBHUX CIHpaB, aue 1
3allpOBaDKCHHSAM HOBUX TIPOLEAYp, SKi HE MaloTh Oe3MOCepeAHbOro 3B’S3KYy 13 MPaBOCYIAAM, XOda
OIIOCEPEKOBAHO 1 3a0e3MeuyloTh 3aXHCT MpaB 1 CBOOOJ YYacCHHKIB MyOJi4HO-NIPaBOBHX CHOpPIiB abo
CTBOPIOIOTH YMOBH I iX peaiizamii. SICkpaBUM TPHKIIAIOM TAKOTO YPI3HOMAaHITHEHHS MPOIeCyaabHOI
(hopMu aIMiHICTPATUBHOTO CY/IOYMHCTBA € MPOIEAYPa BPETyTIOBAHHS CIIOPY 33 YUaCTIO CYII.

BperymtoBanHs criopy 3a y4acTio CyIfl SIK HOBE MPOBAKCHHS B aJIMIHICTPATUBHOMY CYAOYMHCTBI
ime He HaOylla CYTTEBOTO MOIIMPEHHS B MPAKTHII aIMiHICTPATHBHUX CY[IiB, CTOPOHH CIIOPY TaKOX
JEMOHCTPYIOTh O0EpEeXHICTh Y BUKOPUCTaHHI IIbOTO 1HCTPYMEHTY, XO4a BiH 1 Ma€ CyTT€Bi mepeBaru Ta
3HAYHUKA TIOTEHIiam IS peamizamlii  3aJeKiIapoBaHOTO Iepexoxy MyOmidHMX IpaBOBIIHOCHH
JI0 TAPTHEPCHKOTO THITy. B TEOpETMYHOMY KOHTEKCTI II€ MPOBAKCHHS TaKOXK MAa€ YUMAaJO IMPOTAUH,
HEBHUPIIIEHUX MPOOJIEM, IO € XapaKTEPHUM IS TIOYaTKOBOTO €Taly 1HCTUTYIioHai3aii.

AHauni3 ocTaHHIX gocaixKeHb i my6aikaniii i3 miei Temu. [losBa mpouenypu BperyatoBaHHS CIIOPY
32 y4acTi0O CyIAl B aaMIHICTPaTUBHOMY CYIOYMHCTBI CTajla pe3ylbTaTOM BH3HAHHS HEOOXiAHOCTI
BIIPOBAKCHHS AbTEPHATUBHUX CITOCOOIB BPETYIIOBAHHS IPABOBHX CIIOPIB, B TOMY YHCII 1 IyOJidHO-
MpaBoOBOTO Xapaktepy. HaykoBe ompaitoBanHs crienuiku TaHOT MPOLEAYPH HEIOJaBHO 3aII0YaTKOBAHO
(axiBLsAMH y rary3i OUBIIBHOTO MPaBa i MpoLEeCy: 0Ha i3 MePIIMX MOHOTpa(iuyHUX Mpaub 3’ IBUIIACS JTUILE
y 2012 p. (Cmektop O.M. «ANbTEpHATUBHI CHOCOOM BHPINICHHS IUBIJIBHO-TIPABOBUX  CIIOPIBY»).
B nopansimomy Ha npoGiieMaTuKy ajdbTEpPHATHBHUX CHOCOOIB BpEryJIOBaHHS CHOPIB 3BEpHYIH YBary
(haxiBmi 3arasbHOI Teopii mpaBa (SIcmHOBCBKMit I.I'. «IMImeMeHTaIliss mporeaypu Mexiarlii B yKpaiHChKe
3aKOHOJIAaBCTBO: TEOPETUKO-TIpaBoBHil aHami3», ['pens T.M. «Peamizarisi mpaBa Ji0JuHN Ha CIpaBeIIUBAN
Cyl TIUIAXOM TMPOIEAYPH TPHUCYIOBOI Memiamii: TeOpPETHKO-TPaBOBE AOCTiKeHH », Jltobuenko S.I1.
«AJBTEpHATHBHI CIIOCOOM BUPINIEHHS MPAaBOBUX CIIOPiB: TEOPETUKO-NPaBOBHU acmekT», Ma3zapaki A.IL
«TeopeTuko-npaBoBi 3acaau 3ampoBapKeHHA Meniamii B YkpaiHi»). [lepcnekTuBH anbTepHATUBHHX
croco0iB BperyrOBaHHS TyOJIiYHO-TIPAaBOBUX CIIOPIiB BUBYAIHCS, IEPEBAYKHO, Y MEXKaAX aMiHICTPATHBHOTO
mpaBa i IpoIecy, Pe3yIbTaTOM YOI CTallM TaKi KOMITICKCHI JIOCIIKEeHHS, sSK: «J[ocyioBe BperymroBaHHs
anMinicTpatuBHO-TIpaBoBuX cmopiBy (bimyra C.C.), «3acrocyBaHHsS Memiarii B aAMIHICTPAaTHBHOMY
CYJIOYMHCTBI: BITUM3HSHMKA Ta 3apyOikauid goceig»y (Ilunkap T.I.), «BmpoBamxkenHs Memiamii
B ajMiHicTpatuBHUi npouec Ykpainum» (Kopinawii C.0.). KoxHa i3 3a3HaYeHHX mpalnb CTaja BaroMHM
BHECKOM y (pOpMyBaHHSI TEOPETUYHOIO MIATPYHTSI KOMIIPOMICHOTO BPETYJIOBAaHHS MPaBOBUX CIIOPIB, alie
JKOJTHA 13 3alTpOMTOHOBAHMX KOHIEMINH He OyJia B IIIOMY IMITJIEMEHTOBaHa Y IPaBOBUH NpOCTip YKpaiHw.
3aKoHOAaBYA MOJIENh KOMIIPOMICHOTO BPETYJIIOBAHHS MyONiYHO-TIPABOBHX CHOPIB HA CHOTOAHINIHIN JCHD
HaOyna peanbHUX OOPHCIB y Mpolleaypax BperyJIOBaHHS CHOPIB 3a y4acTio cyiiai Ta memiamii. [ skmo
BpETYJIIOBaHHS CIOPY 3a YYacTIO CyIAl B IMBUIBHOMY MpOLECi BXE aKTHBHO ONpPalbOBYETHCS
(ITpymak B.€. «BperymntoBaHHs cHOpy 3ay4acTiO CyAli y UMBUIBHOMY CYIOYMHCTBI YKpaiHW»), TO
B aJIMIHICTpPaTHBHOMY TIPOIIECI MaeMO JIMINE HEBENWKY KuTbKicTh HaykoBuil crareid (I. Bytupceka,
O. lyxoBua, C. KiBamoB, €. Jleumnpkuii, O. Moxaiikina, JI. Pomanamze), mo He AalOTh IIJIICHOTO
ySIBIICHHA TPO cnenriky npounecyanbHoi OpMHU IaHOTO CYJI0BOTO MPOBAIKEHHSI.

Binrak, MeTo10 1aHOi CTATTi € 3’sICyBaHHA CIeUU(iKM ICHYyI0U0i HOPMAaTUBHOT MOZENI BPETYIIOBaHHS
CIIOPY 3a YYacTIO CyIil SK BIIOKPEMJICHOT'O CYAOBOI'O IPOBAHKEHHS Y aAMIHICTPaTUBHOMY CYIOYHMHCTBI Ta
BH3HAYEHHS TOJANBININX TEPCIEKTUB YIOCKOHAICHHS HOTo mpolecyainbHol (opmu. s mocsrHeHHsS
3a3Hau€HOi METH HEOOXIAHO BUPININTH MHUTAHHS IPO HAJIEKHICTD MPOIEAYPH BPETYIIOBAHHS CIOPY
3a y4acTH CYJJI JO aJMIiHICTPaTUBHOTO CYyJIOYMHCTBA, CTYIiHb 11 Qopmamizamii Ta 0coOJUBOCTI
mporecyaibHol popMu.

IIpe3enTanisi pe3yabTaTiB AoCTimKeHHs. Bix camoro mouaTKy BIIPOBaiPKEHHS TIPOLETypH
BPETYJIIOBAaHHS CIOPIB 3a YYacTIO CyAIi Ta ii 3aKpIiIUICHHS B IIPOIECYATbHUX KOJEKCaX, HAMOUIBII TOCTPO
JTUCKYTYBAJIOCS TTUTaHHS IIOA0 JTOIMUIEHOCTI 11 iICHYBaHHS caMe SK iHCTpyMEHTa peajlizaiii CyJoBoi BlIaau
Ta JKOPCTKOI TPUB’SI3KU JIO CYJIOBOTO pO3NIALY chpaB. Lle mUTaHHS TakoXK CIiJ PO3MIISAATH SK KIHOY
10 3°sICyBaHHS IPaBOBOT MPUPOIH AOCIIIKYBaHOI IPOLETYPH.
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Sk 3a3nagae O.M. Crekrop, mpoleaypH BPEryJiIOBaHHs CIOpPIB 3 SBHIMCS SK BIAMOBiAb HA 3alUT
CYCIIiBCTBA MO0 CTBOPEHHS aTbTEPHATHBH CYI0YHHCTBY  — KOHCEPBATHBHOTO, TPOMi3IKOTO, TPUBAJIOTO i
3aTpaTHOTO crocoOy BupimeHHsS KoHpiikTiB. KpiMm Toro, wMmaibke BCi ambTEpHATHBHI CIIOCOOH
BPETYIIOBAaHHSA CIIOPIiB TPYHTYIOTHCS HA CIIUTBHIA MeETi — MOIIyIl KOMIIPOMicy, SIKMH OM 3aJ0BOJIbHUB
00HIBI CTOPOHU KOH(QIIIKTY 1 HE MOpyIIyBaB Ou MpH IbOMY BUMOTH 3aKOHOAABCTBa. BU3Hae mMoB’si3aHiCcTh
yCiX Cy4acHHX aJbTepHAaTHBHHX METOMIB BHpimeHHs criopiB 1 H.A. Mazapaxki, sika 06’ eaHye iX y cucremy
3 OTJISy Ha HAsBHICTh TAaKUX CIUIBHUX OCHOBOIIOJIOXKHHX i/Iell 1 MeTH, SK BiJHOBJICHHS ITyOJIiYHOTO
MIPaBOTOPSIKY, FOPUANYHOI PIBHOBArd, BCTAHOBIICHOI Y 3aKOHOJABCTBI, 30aaHCyBaHHs MpPaB Ta 3aKOHHUX
iHTepeciB yuacHMKiB mpaBoBigHOCHMH?. MeTa, 6e3NepeyHo, CYTTEBO Bilpi3HAE aTbTEPHATHBHI CIOCOOH
BpETYJIIOBAaHHS CIIOPIB BiJl MiSTIBHOCTI CYIy 3 BiANpaBIEHHS TMPaBOCYIIs, sSKE 3MIHCHIOETBCS 3 METOIO
3axXHCTy MpaB, cBOOOX 1 3aKOHHHMX IHTEpeciB YYaCHHUKIB BiANOBIAHMX NpaBoBigHocuH. [IpoTe, cyudache
CYJIOYHMHCTBO 3MIiHIOETHCS, CTA€ OUIBII TUHAMIYHUM, MPOIMOHYE yYaCHUKAM Pi3HOMAaHITHI PEKUMH ydYacTi
B IIpOIIECi, CYJOBI TPOILEAypHd CHPOIIYIOTHCS 1 3aiMaioTh Habarato MeEHIIe dYacy 3 ypaxyBaHHSIM
MOKJIMBOCTEH Cy4acHHUX TexHosorii. | came mpu3HaueHHA CyHOBOi TIJIKM BIaAUd IOCTYIOBO
TpaHC(OPMYETHCS: BiA KJIACHYHOTO 1 BiACTOPOHEHOTO MipWia CHpaBeUIMBOCTI Y MOIIYKY ICTHHHU, CYAH
MOCTYIIOBO HaOyBalOTh (QYHKLIH apOiTpa, IO CIpHsi€ BPETYIIOBAHHIO KOH(IIKTY caMUMHU CTOpoHaMU. Tak,
B amMiHICTpaTUBHOMY CcymoduHCTBI CT. 194 KAC VYkpainu mporosyonrye, mo I 9ac po3risiay CIpaBH I10
CYTi CyJ CHpHsie MPUMHPEHHIO cTOpiH® . TakMM YHHOM, 3MiHH, IO BiZOYBAIOTHCS i3 CYJOYMHCTBOM
Ha Cy4yaCHOMY eTami HOro pO3BHUTKY PO3MHBAIOTh MEXY MK HUM Ta AJbTEpPHATUBHHUMH CIIOCOOaMHU
BperyJroBanHs cropiB. Lle, y cBoro dYepry, ycKiIamHIOE 3’SICyBaHHS NpPaBOBOI NPHPOAM NPOLEAYpPU
BPETYIIIOBAHHA CIIOPY 3a YYaCTIO CYIIi 1 BU3HAYeHHS ii ONTHMANBHOI porecyanbHoi hopMu.

[IpobGeMaTHYHICT, BHU3HAYEHHS CYTHOCTI MIPOLEIYpPH BPETYIIOBAaHHS CIIOPY 3a YYacTIO CYIIi
BUKJIMKaHa 1 crneur(ikolo yKpaiHChKOT MoAedi 3alydyeHHs CYIOAiB [0 KOMIIPOMICHOTO YCYHEHHS
KoHQuiKTY. CIig HArOJIOCUTH, IO Cepell aJbTePHATUBHUX CIIOCO0IB BPETYIIOBAHHS CIIOPiB HAWOLIBIIOTO
MIONTUPEHHS B CBITI HaOyJjla Memiarlis — MOOpOBUIbHMH, He3aIe)KHHUH, mpodeciitHuii, KOH(IIEHITIHHMIIT
CHoci0 KOMIIPOMICHOTO BpEryJIOBaHHS KOH(IIKTYy, SKMH 3IiHCHIOETHCS 3a JOIIOMOTOI0 MOCEpEeIHHKA i
JKOJIHUM YHMHOM HE MOB’SI3aHUU 13 CyJIOYMHCTBOM. Meialilo MOXXHa BBakaTH 0a30BUM CIIOCOOOM
ATBTEPHATHBHOTO BPETYJIIOBAHHS CIIOPIB 3a y4acTIO MOCEpPEAHUKA, a BCi 1HII — il MOXigHI PI3HOBUIM.
B Vkpaini meiél iHCTpYMEHT BpEryJIOBaHHS CIIOpiB Oyyo JseramizoBaHo Jswmme y rpyaai 2021 p.
i3 mpuitaaTTaM 3akony Ykpainm «IIpo memiamito»’. HaToMicTh, ines BIpOBaIKeHHsS albTepHATHBHHX
croco0iB BperyoBaHHs CIOpiB Oyjia BTUIEHA B IHCTUTYTI BPETyJIOBaHHS CIOpPY 3a y4acTiO Cynui
Habararo panime, y 2018 p. Came 3amy4eHHs Cyai 10 BPETYyJIIOBaHHS CHOPIB HA KOMIIPOMICHHUX 3acajax
BilOME CBITOBIM NpakTuLi, aje y KpaiHaX, 0 HOro HpPaKTUKYIOTh, HaBeleHa MPOLEAypa MOBHICTIO
BiJIOKpEeMJICHa BiA CyJOBOro mpouecy. B Takomy pasi, nocymoBe (IpHUCYJOBE) BPETYNIIOBAHHS CIIOPY
3a y4acTiO CyJyIi, AIMCHO MOXKHA BBa)kaTH crielM(iuHMM Pi3HOBHIAOM Mejiaiii. biible Toro B AesKux
KpaiHax meil crocid mo3HavYaeThes K CyI0Ba MeTiaris®.

B VkpaiHi BnpoBa/kKeHHS Meialii po3movyaro came Ha 0asi CyAiB, IO I[UJIKOM BHIIPaBAAHO, aJKe
CyZIJi BXKE MalOTh JIOCBiJl YXBaJCHHS MUPOBHX YIOJ 1 SIK HIXTO iHIIMK 00i3HaHi y cnenudili cropis, 110
BIJTHECEHI JI0 TXHBOT FOPUCAMKIII. 3aKOHOaBUOMY 3aKPIIUICHHIO JTOCIIPKYBAaHOI MPOICIypH MEepPEeayBaio
HOro eKCIiepUMEHTANbHE OIpPAIIOBaHHS, sIKe OYyJI0 HEMOXKIMBE Y CIpaBaX, HIOA0 SKHUX He po3royare
CyIOBe NpOBaKEHHs. Takuil cTaH IIaHyBaBCs SIK IEPEeXiAHUI, OCKIIBKY I'pyHTYBaBcs Ha gocBini Kanaay,
Jie Cy/IoBa Mefiamis icHye sK HezanexHui iHCTUTYT. Cyls, OTpUMaBIIM MaTepiaid CIpaBH CaMOCTIIHO
BUpIlly€: BiJKPHBATH CyJOBE NPOBAIKEHHS, YH HNPOBOIMTH MeJiallifiHe BperyIioBaHHS criopy’.
Ane Haxanlb, Taka  eKCIIEpUMEHTaJbHA  BHUMYILICHICTH  Oyjla  IepeHeceHa Yy 3aKOHOAABCTBO.

! Cnekrop, O. M. (2012). AnbTepHATHBHI CIIOCOOH BPETYIIIOBAHHS MIUBiIEHO-TIPABOBUX CIIOPIB: ducepmayis

Ha 3000ymms HAYK08020 cmynerio kanouoama ropuouunux Hayk. Kuis: KuiBcekuil HallioHaTbHUH YHIBEpCUTET
imeni Tapaca [lleBuenka, 42.

2 Masapaxi, H. A. (2018). Meoiayisa ¢ Ypaini: meopis ma npaxmuxa. Kuis, 30.

3 Kooexc aominicmpamuenozo cyoouuncmea Ypainu, 2005 (Bepxosna Pana Ykpaiun). Ogiyiiinuii caiim Bepxosuoi
Paou Vkpainu <http://zakon2.rada.gov.ua/laws/show/2747-15> (2022, nunens, 12).

4 3axon Yrpainu npo meoiayiio, 2021 (Bepxosna Pana Yxpaiun). Ogiyiiinuii caiim Bepxosnoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/1875-20#Text> (2022, nunexs, 12).

5 Binyra, C. C. (2015). Jlocy/i0Be BperyItoBaHHs aJMiHiCTPaTUBHO-TIPABOBUX CIIOPiB: aemopepepam ucepmayii
Ha 3000ymms HAYKo8020 cmynenio kanouoama iopuduunux nayk. Oneca: HY Onecbka ropunudHa akaziemis, 14.

6 Tam camo.
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VY migcyMKy MM OTpUMaidl TpOUEAYpY, SKa 3IIHCHIOETbCA Y KOPCTKIA MNpUB’SA3Li 10 3A1HMCHEHHS
MPaBOCYAJS Y BIIKPUTIH CIIpaBi, alie [K il aBTOHOMHE BiJBITJICHHSI.

3BakalouM Ha Te, MO0 OUTBIIICTH Tpalb, NMpUCBsIYeHUX npodiemi ABC BumaHO 10 3aKOHOIaBYOTO
3aKpIIUICHHS BIOIOBIAHUX MPOIEAYpP, BJIITEpaTypi 3HAYHOTO TIONTHUPEHHS HAOyB MiOXin, SKWA BU3HAE
HAasSBHICTh O3HAK Meiamii y mpoleaypi BperyjaroBaHHS cnopy 3aywactio cyami. Tak, T.I. [uakap
OOIPYHTOBYE JOIIBHICTh 3alPOBA/HKCHHST MeJiallil B aMiHICTPATHBHOMY CYAOYHHCTBI Ta JIOIMYCTHMIiCTh
BUKOHAHHA cyazero poii memiatopa’. C.O. KopiHHuii Haromomye, mo Mefialis € caMOCTiHHOIO CTai€ero
aJIMiIHICTPaTUBHOTO CYIOYHHCTBA, SKa BIIPOBA/PKCHA [0 aJMIHICTPATHBHOTO NPOIECY Ta CIPSAMOBaHA
Ha BPETYJIOBAaHHS CHOPY W JOCATHEHHS MPUMUPEHHS 32 YMOBH JTOTPUMaHHS 3arajbHUX 3acaj 1 MPUHIIHITIB,
[0 MPUTAMAaHHI NPUMHUPHUM MPOLEAYpPaM, SKi € TUM BEKTOPOM, III0 BHU3HAYAE CPEKTHUBHICTH I[LOTO
iHCTHTYTY Ta BIUTMBAE HA HOTO TIOAANBIINH PO3BUTOK?.

[IpuXuUIbHUKK 1HIIOT TOYKH 30pY (DAKTUYHO OTOTOXKHIOIOTH NPOIEAYPY BPErYJIIOBaHHS CIIOPY
3a y4acTiO CyAJi 13 CyZIOUMHCTBOM, XOdYa 1 HaroyiomyroTh Ha il camocriiiHocti. Tak, B.€. [Ipymak
pO3TIIsiiae BPETYIIOBAHHS CIIOPY 32 YYacTIO CYIAl SK iHCTUTYT IHBUIBHOTO IPOIECYaIbHOTO TpaBa, IIo0
SIBIISIE COOOI0 CYKYIHICTh UUBUIBHUX IPOIECyaJbHUX HOPM, SIKi PEryJOI0Th LUBUIBHI IpolecyanbHi
BIIHOCHHU 3 METOI0 BUPIIIEHHS 3aBJlaHb [IUBIIBHOTO CyJIOYMHCTBA, 3aKkpimieHux 4. 1 ct. 2 HIIK Ykpainu,
IUIAXOM 3ifiCHEHHs NPHMHPHHX TIpOIEdyp 3a ydacTio cymmis. LM. 3emenceka ta LH. 3apy6ina
CTBEP/DKYIOTh, 1[0 BPETYJIFOBAHHS CIIOPY 3a YYaCTIO CYJUIl — I1€ MalHOyTHE CyIOUMHCTBA YKpa'iHI/I".

OnHUM 13 IepIIMX TO3UIIIIO 00 BU3HAHHS 32 MPOLEAYPOI0 BPETYIIIOBAaHHS CIIOPY 32 YYacCTIO CyIIl
CTaTycy BimokpemieHoi cymoBoi mporenypu BucioBuB C.B. KiBamoB, skuii poOuTh Iield BHCHOBOK
HAa Ti/ICTaBi TOTO, IO BiJHOCHHH, SIKi BHHUKAIOTH ITiJl Yac Il 3aCTOCYBaHHS HE MOXXHA BU3HABATH YaCTHHOIO
OCHOBHHX MpOIIECYaTbHNUX BiJHOCHH, IO BHHUKIM HPH BiJKPUTTi CIPAaBH B aJAMiHiCTPaTHBHOMY CYIi .
[Iponokye po3puBatu 3a3HadyeHy nosumiro JI.J[. Pomanazise, ska Bif3HAua€e, M0 IHCTUTYT BPETYJIIOBaHHS
CIIOPY 3a YYacTIO CYIl CIiJ pO3TIAJATH SIK HOBY B YKPAiHCHKIH IPAKTHUIN TIOPHIHY NPUMHPIOBAILHY
NpoUEeaypy, IO HE € Mmemianiero®. TuM Oinble [ MO3MINSA TOCHIIOETHCS 13 HAJAHHAM JIEralbHOTO
BU3HAYEHHS MOHATTS Mejliallii y mpodinsHoMy 3aKoHi’.

1. VY3aranpHIOIOUM HaBEACHI IMO3WINI, KPUTHYHI 3ayBaKCHHS Ta BJIACHI MIpKYBaHHS 3 IPHUBOIY
[IPaBOBOT MPUPOJIM BPETYJIFOBAHHSI CIIOPY 3a Y4YacTIO CYJUIl, CJIiJl AIMTH BUCHOBKY IIOJI0 apI'yMEHTOBAHOCTI
BH3HAHHSA HAJIE)KHOCTI TPOIEIypH BPETYIIOBAaHHA CIOPY 3a Y4acTI0O Cy[JIi /O aJMiHICTPaTUBHOTO
CYyIOYMHCTBA, ajlé BUKJIIOYHO y TOMY pasi, SKI[0 MH BU3HAEMO 3MiHY (DYHKIIOHAJIHHOTO HAIIOBHEHHSI
CaMOro aJMiHICTPATHBHOIO CyJIOYMHCTBA. MOro BXke HE MOXHA CIIPHIMATH BUKIIOUHO SIK MPOLECYAIbHY
(hopmy peadizarii mpaBocynas B aAMiHICTPATHBHHUX CIpaBax. AJIMiHICTpaTHBHE CYJOYHHCTBO PO3IIHPIOE
CBOT MEXi 1 OXOIUIFOE TaKOX CYKYIHICTh IHIIUX BIJOKPEMJICHUX CYIOBHUX HPOIECIYP, OJIHIEK 3 SIKUX €
BPETYJIIOBAaHHA CIIOPY 3a YYacTIO CYZJi, IOB’s3aHe i3 3MIHCHEHHSIM MPaBOCYIAsl B aJIMiHICTPAaTUBHUX
cipaBax. 3a TaKOro CHPUHHATTA TPaBOBOi NPHUPOAM BPETYNIIOBAHHA CIOPY 3a y4acTio Cyami 1
aJIMiHICTPATUBHOTO CYJI0YMHCTBA YCYBAIOTHCSI KOJi3ii MiXK HABEJICHUMHU MTOHATTSAMH, & TAKOK Y3TOJKYEThCS
TEPMIHOJIOTIYHA BU3HAUEHICTh TAKUX KaTETOPiH, IK MPaBOCYAS 1 MeTiaIlis.

Bu3HaHHS HaJIEKHOCTI BPETyJIFOBAHHS CIIOPIB 33 y4acTIO CYJI /10 aJMIHICTPATUBHOIO CYJI0YMHCTBA
BUMAra€e BHPIIICHHS HACTYITHOTO BAXKJIMBOTO NHTaHHS o0 (opmaiizalii 3a3HAYEHOTO CYJOBOTO

! lIunkap, T. 1. (2017). 3acTocyBanHs Meiallii B aJMiHICTPaTUBHOMY CY/IOUHHCTBI: BITYM3HAHUY Ta 3apy0ikHmii
JOCBIJI: Oucepmayis Ha 3000ymMms HAYKOB020 CMYNeHio Kanouoama ropuouynux Hayk. JIpBiB: HarioHanbHUI
yHiBepcuTeT JIbBiBChbKa mojitTexnika, 36 <https://Ipnu.ua/sites/default/files/2020/dissertation/1711/arefshynkarl.pdf>
(2022, nunens, 12).

2 Kopinnnii, C. O. (2019). BiipoBa/ukeHHs Metiallii B aqMinicTpaTuBHUN mponiec YKpaiHu: ducepmayis na 3006ymms
HayK08020 cmynenio kanoudama iopuouynux Hayk. Yxxropoxa: JIBH3 Vxroponcekuit Hartionansauit YHiBepeuter, 49.
® MIpymaxk, B. €. (2020). BperynoBaHHs cropy 3a y4acTro Cy/li y LMBIILHOMY CYIOYMHCTBI YKpainu: ducepmayis
Ha 3000ymms Haykoeoeo cmynento 0okmopa ginocoghii. Oneca: HY Opecbka opunndHa akauemis, 54.

4 3enenceka, 1. M., 3apy6ina, I. H. (2020). Okpemi MUTaHHS BPETYJIIOBAHHS CIIOPIB 33 Y4acTIO Cy1li

B aJIMIHICTPATUBHOMY CYIOYHHCTBI YKpaiuu. FOpuouunutl naykoeuil enekmponnutl sxcypuar, 9, 220.

5 Kiganos, C. B. (2018). Bperymosasns my61i4HO-IIPaBOBOT0 CHOPY 3a YYaCTIO CyUli: HOBa (popMa IIPaBOCy I UM
nposiB Memiaii B cyni? [lpasosi ma incmumyyiini Mexanizmu 3abe3nedenisi po3sumKy YKpainu 6 ymosax esponetcokoi
inmeepayii : mamepianu Misxcnapoonoi naykoeo-npakmuunoi kongepenyii (m. Odeca, 18 mpasns 2018 p.), 2, 5-8.

6 Pomananse, JI. JI. (2017). Caep:xuBarolye Hel0CTaTKU: Kakue mpobernl B mpoekrax Hosbix XIIK, I'TIK u KAC
OyzmyT MelaTh IPUMHUPEHUIO CTOPOH CyAbel Wi MeauaTopoM. 3axkon u busnec, 85.

" 3axon Yrpainu npo mediayiio, 2021 (Bepxosna Pana Yxpainn). Ogiyiiinuii caiim Bepxosnoi Paou Yxpainu
<https://zakon.rada.gov.ua/laws/show/1875-20#Text> (2022, nmunens, 12).
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npoBapKeHHs. JI7sl aMiHICTPAaTUBHOTO CYJOYMHCTBA (HOPMATi30BaHICTh € OJHIEI0 3 OCHOBHUX O3HAK, IO
BiZIOMBa€e caMy CyTHICTb IIbOTO ABUINA. L{iKOM JIOT1YHO, 10 1 AJIs1 BpETyJIIOBaHHs CIIOPY 3@ YYacTIO CYJJi 5K
YaCTHHHU aIMiHICTPATUBHOTO CyIOYMHCTBA, BOHA MaTUME Take >k BaroMe 3HadeHHsS. Ale, (popMamizoBaHiCTh
uiei mpoueaypH cynepeunTh ceHey ii BnpoBamkeHHs K ABC. B npoMy KOHTEKCTi BapTO HAroJIOCUTH, IO
IIPY XapaKTEePUCTUL MpPOLEAYpH BPETYNIOBAHHSA CIOPY 3a y4yacTIO CyIai AOCTITHHMKH, YacTille 3a Bce
TOBOPATH MPO Taky il O3HAaKy, SIK CTPYKTypoBaHicTh. BomHouac, anamiz I'm. 4 KAC VYkpainu mo3Boisie
3poOHTH BHCHOBOK, IIO AOCTIDKyBaHa TPOLENypa TaKOX IIEBHOIO Miporo QopMalizoBaHa: 3aKpilieHO
BHMOTH ITIOJO TIACTaB i CIocoOiB ii MpPOBEACHHS, MOPSINKY NPHU3HAYCHHS 1 NPUIMHEHHS ToOmio. Tak,
3aKOHO/JABCTBO 3aKpIIUTIOE HAaBITh OOOB’S3KOBI €JIEMEHTH CaMoOi MPOLEAYPH BPETYIIOBAHHS CIOPY:
Ha MOYaTKy MPOBEIEHHS MEepIIoi CibHOI HapaAx 3 BPETYNIOBAHHS CIIOPY CYIJIsl Mae po3’ICHUTH CTOPOHAM
MeTY, OPAIOK MPOBEACHHS BPETyIIOBaHHS CIIOPY 3a YYacTIO Cy/A[i, TpaBa Ta 000B’sI3kK CTOpiH (4. 3 cT. 186
KAC VYxpainn); npu npoBeeHHI CHINBHUX Hapaj CyIas 3’SICOBYE MiJCTaBH Ta MpPEIMET MO30BY, MiACTaBU
3alepeyeHb, PO3’ACHIOE CTOPOHAM MpPEAMET J[OKa3yBaHHS IO KaTeropii cropy, SIKUH PpO3TIIAAAETHCS,
MIPOTIIOHYE CTOPOHAM HaJlaTH MPOTO3UIIIT 010 IUIAXiB MUPHOTO BPETYJIIOBAaHHS CIIOPY Ta 3AIMCHIOE 1HI i,
CHIPsIMOBaHi HA MUPHE BPEryJIIOBaHHS cTopoHamHu criopy (4. 4 ct. 186 KAC Ykpainn).

l'oBopsium Tpo KIacHYHHWHA CyAOBHH pO3IJIA] 1 BUpIMIEHHS CIOPIB HaBMAakd, MOXHA 3pOOHUTH
BHCHOBOK, MPO TOCTYMOBE 3HUKCHHS CTYICHs (hopMaltizailii mpoiecy, y 3B’SI3Ky i3 po3MUpeHHsM chepu
po3cyny CyA, BIPOBAIXECHHS «PO3YMHOI0O MiAXOAY» LIOJ0 CYBOPOCTi JOTPUMAaHHS MPOLECyaabHOT (HOPMH.
OTxe, MOKHA MMOOAYNTH TEBHE HAOIKEHHS MPOIEAYP 3 BiANPaBICHHS MPaBOCYIAS i MPUMHUPIOBAIEHUX
MIpOLeAyp; BIACYTHICTh CYTTEBHUX NPAaBOBUX HACTIAKIB HEIOTPUMAHHA KOHKPETHHUX MPHUIUCIB MO0
MOPSIAKY OCTIDKEHHS JOKa3iB TOLIO.

TuMm He MeHI, (QopMaiizallis CYyJOYMHCTBA 3aJHMINAETHCS JTOMIHYIOUOO Oe33alepedHOI0 O3HAKOIO
JaHol TpOIEeIypH, B TOH dYac, SK albTepPHATHBHI TPOLEAYPU BPETYIIOBAaHHS CIOPY, B TOMy YHCHI 1
mpoleaypa BperyJOBaHHs 3a YYacTIO CYJJi, XapakTepH3YIOThCS THYUYKICTIO TOPSIKY iX MPOBAIKEHHS,
X04a OYEBHIHUM € HaMip 3aKOHOAABLS 3aKPIUTH OCHOBHI MIPpaBUIIa iX 3aCTOCYBaHHs. Bigrak, npomonyemo
KOHKPETH3YBaTH O3HAKYy (hopMajizaiii i TOBOPUTH TPO CTPYKTYpHY ¢opMaizarito, ToOTO (hopMyBaHHS
KOPCTKOI CTamiiHOi KOHCTPYKLIi KJIACHYHOTO CYJOYMHCTBA Ha BiAMIHY Bif 3aranbHOi (opmaiizarmii
BPETYJIIOBAHHS CIIOPY 32 Y4acTIO CYAi.

HasBricte mnpouecyansHoi (opMu mpoleaypu BpPEryJIIOBaHHS CIOpPY 3a YUacTIO CyAIl MOXHA
BM3HATH OO €KTHBHO icHyIoumM ¢aktoM. lle miaTBepIKy€eThCS, TMO-TIepmie, YiTKIM HOPMaTHBHUM
3aKpiIICHHSM 3a3HAYeHUX BHUIIIE BUMOT JI0 i€l MpoenypH, Mo-Apyre, HAsSBHICTIO BIACHUX NPUHIIMITIB, SKi
BH3HAYAIOTh ii 3MICT 1 CIIPSIMOBAHICTh Ta € 023010 IS iCHyBaHHA (hopMai3alii KIIFOYOBHX ITOJIOKEHb, T10-
TPETE, CTaHMAPTH3AIliS MPOIEAYPH SKA BUILIMBAE i3 AITOPUTMIYHOCTI TIEPEBAKHOT OLIBIIOCTI JIOJACHKOI
npoeciiHol MisTIBHOCTI; MO-YETBEPTE, HASBHICTH XOoua W OOMEXKEHOro, aje OOOB’S3KOBOIO MEperiKy
o(inifHUX MponecyaqTbHUX TOKYMEHTIB, Y SIKUX (iKCYIOTHCSI HAaHBasKIMBILIl Pe3yIbTaTH NPOLEIYPH.

3rigHo 4. 1 cT. 186 KAC VYkpainu, BperyimtoBaHHS CIIOPY 3a YYacTIO CY/AJI MPOBOAMUTHCA Y dopMi
CnipHUX abo 3akpuTux Hapan. [Ipum oMy, 3aranbHa JIOTiKa CTPYKTYpH IIi€i mpouexypu Bin BUOOpY
dbopMu B3aeMomii Cy[yIi 3 yYaCHHKaMH HE 3MIHIOEThCA. Y HaWOUIBIN 3araJlbHOMY BWIJISIII, IS JIOTiKa
BHIUIMBAE Y HAsIBHICTh TPHOX OOOB’SI3KOBUX CTaJiil: BIIKPHUTTS MPOLEAYPH, MiJrOTOBKA 1 PO3TIAL CHOPY,
MPUITUHEHHS Tpoleaypu. Taka CTpyKTypa CHOPITHIOE MPOIEAYPY BpPETYJIOBaHHS CIOPY 13 CyJIOBHM
MPOBaKCHHSAM. Y TOPIBHSHHI K 13 MeJlialli€lo MOKHA MOOAYNTH 3HAYHI BiAXWICHHS. Tak, Al CTPYKTYpH
Mefiamii XapakTepHUM € BIJOKPEMJICHHS 1 3MiHa TO3MIi IAroTOBYOI CTaii. Ii 000B’S3KOBICTb,
TIepIIOYEproBiCTh Ta CAMOCTIHHICTh BH3HAECThCA Maibke yciMa (axiBrsamm’. JITs BperymToBaHHS CIOPY
3a y4acTHO CYJJIi B aJIMiHICTPATUBHOMY CYZOYMHCTBI TaKWH MiJXiJ] HE MOXXe OyTH 3aCTOCOBaHH 4yepes3 Te,
o B MeAiauii miAroToBYi Aii cipsMoBaHi Ha 3’SCyBaHHS MeA1a0eNbHOCTI KOHKPETHOTO CIOpy, B TOH Hac,
SIK B JOCJIJDKYBaHIA TpoIEaypi 1€ BCTAHOBIIOETHCSA MPHU BUPIMICHHI BIAMOBITHOTO KJIOMOTAaHHS CTOPIH
aIMIHICTPAaTUBHOTO TIPOIECY TOOTO € B CyJ0BOMY TpoBa/pKeHHI. Cymus IIIJIKOM MOXE 30pI€HTYBATHCS
B IIEPCIIEKTUBHOCTI 3BEpHEHHS [0 NPOLEAYPU BPETYJIIOBaHHS, OCKiIbkH 3rigHo BUMOr KAC VYkpainu,
BpETYJIIOBaHHS CIOpY 3[ilicHIOE ToW caMuil cynas, mo 1 cyzmoBe mnpoBajkeHHs. Kpim Toro, BiH
03HAHOMJICHHH i3 Maibke yciMa acmeKTaMH CIIOpPY, OCKITBKM MUTAHHS TPO MOMJIMBICTH BPETYJIIOBAHHS
CTIOpY BHPIIIYETHCS HA CTAii MiATOTOBYOTO ITPOBAIKCHHSI.

! Nus., nanp.: Hecunosa, C. B. (2009). IncTuTyT Meialii sk Cy4acHuii NpaBOBUi iHCTUTYT ePEKTUBHOTO MO3aCyI0BOI0
BPETYJIIOBAHHS TOCIIOAPCHKUX CHOPiB. [lopigusinbro-ananrimuyne npaso, 5, 151-154; Puubenn, J1. (2009).
[IsTh maroB Ha myTH K Mupy. Meduayus u npaso, 1, 30-37.
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[ligroroBka 10 BperyyiioBaHHs CHOpY 3aydacTio CyAni mnependavae 3AiHCHEHHS TakuX il
(dbopMyBaHHS CKJIaJy YYaCHHKIB TPOLEAYPU BpETYIIOBaHHA, oOpaHHs (oOpMH MpoBeIeHHS Hapal,
pO3’sICHEHHS TIpaB 1 000B’SI3KIB CTOPiH, 3aTraTbHUX MIPABUII IPOBEACHH mporieaypH. [linrorosua cramis Mae
TaKOXX «BHYTPIIIHIO iHAWBIiMyanmizoBaHy poOoTy cymmi». Lli aii He BUpakeHI HAa30BHI, alle JONOMArarTh
CYIIi «mepecTpoiThCs» Ha IHIMKA THN OisuTbHOCTI. Tak, CyAmas TOTYeThCS A0 MPOBEACHHS NpOLEAypH
BPETYIIIOBAHHSA, 3’ ICOBYIOUN MEX1 MOYKITMBOTO KOMIIPOMICY B KOHKPETHOMY CHIOPi, POPMYIOUH MONepeHiit
ITOPUTM IMIPOBEACHHS MEPEroBopiB, GOpMYIIOI0UM NUTAHHSA, SIKi MalOTh OyTH BU3HAUEHI CTOPOHAMH AJIS
JOCSITHEHHS KOMIIPOMICY, aHaIli3yI0uH JI0Ka30By 0a3y (HasBHY B MaTepiajiax CIpaBH i MOTEHIIHHO KOPUCHY
JUIS BPETYJIOBaHHS CIOpPY), MHiAOMpaloYM CYJOBY MPAKTHKY B aHAJIOTIYHUX CIOpPax, (OPMYITIOI0UH
MOTIEPEHIO IPOMO3UIII0 CTOPOHAM LIOAO CIIOCO0y BPETYJIIOBaHHS CIIOPY.

Posrnsin ciopy BinOyBaeThCs yepe3 NPOBEACHHS Hapa[ (IEPeroBopiB) K CHIILHUX, TaK 1 BIAKPUTHX.

Buxonsuu i3 3MICTOBHOI'O HAIIOBHEHHSI €TAIIB MiATOTOBKH 1 PO3IIISIYy CIOPY B MEXax €IWHOI cTaii
VSBISIETHCS HEAOUUIBHUM iX PO3MieHHS ab0 TEPeHECeHHsI IMATOTOBYMX i Ha CTaAil0 BiIKPUTTS
nporexypu. Takuii BHCHOBOK, MOXHa 3pOOHTH 13 TOTO, IMO KOXKHE 13 3a3HAYCHUX ITHTaHb MOXKE
noTpedyBaTH CBOTO MOBTOPHOTO PO3risiny. Tak, MoXKe BUHHUKHYTH HEOOXIJHICTh IOJATKOBUX PO3’SICHEHb
CTOpPOHaM iX MOKJIMBOCTEH, 3MiHM (OPMH Hapaj, 3alydeHHsI JOJAaTKOBHX YYacHHUKIB (IIPeICTaBHUKIB)
tomo. Cyans B XoXi NMPOBENCHHS HapaJ MOXE 3MIHIOBAaTH CBIf MOMEpeAHidl TuiaH Aii, ImMiaIamToBYIOYH
WOro Mmix 3MiHI TO3WIH CTOPIH CIOpY, MEPETISHYTH CBOE€ OadeHHS NUIIXIiB BUPIMICHHS CIOPY Ta
chopmyBatu HOBY mpomo3uuio. CaMe Taka «MOOITBHICTE» il BCepeAnH] €IUHOI CTamil, MOXKIHMBICTh iX
HEOJJHOPA30BOTO MOBTOPEHHS B MEKaX 3arajlbHOrO CTPOKY 1 3abesrnedye «HeOopMallbHICTEY», THYYKICTh
MIPOIIECTyPH BPETYJIFOBAHHS CIIOPY 33 y4acTIO CYI.

TakuM 4YMHOM, HE MOXKEMO moromutucs i3 gymkowo €. Ilpymak, sika MpONOHYe BHOKPEMIIIOBATHU:
a) miAroToBuYMid (BCTYMHUH) eTam, sSKWH mHependadae opraHizaliifHi MpoLeaypH [0 MOYaTKy NPOBEICHHS
BpETYJIIOBaHHS CIOPY 3a y4acTio CyZAnui; O) MeperoBopHHH eTam, CHPSMOBaHWH Ha Oe3rocepeaHe
BpETyJIOBaHHS [UBiTLHO-IPABOBOTO CHOPY Misk HOrO y4acHUKaMH'.

[loBepratounch 10 MUTaHHS PO3MIAAY CIOPY, CIHiX HOCHIAWTH NHUTAHHS 10O CprKTypOBaHOCTi
neperoBopHoro mpouecy. [leperoBopHuii mpouec neTadbHO BUBYAETHCS (PaxiBISAMU CyMDKHHX Taly3eil
3HaHB: KOH(IIKTONOTi, MEHEKMEHTY, TICHXOJIOTii Tomo. IX HampamioBaHHs Oe3MepedHo, € KOPHCHUMU
Uil cyani, mo 3a0esnedye oOpraHisamilo i HPOBENEHHS NPOLEAYPH BPETYJIOBAHHA CIOPY, OCKUIBKH
JOTIOMOKYTh HOMY CTPYKTYpPYBaTH IEPEroBOPH 1 ONTHMIi3yBaTH iX Yy 4aci, 3amo0irTd MoriInOJIeHHIO
MPOTHPIY MK CTOPOHAMH CIOpPY, BH3HAUUTH HAHOLIBII e()eKTUBHY MOJEIb NEPErOBOPHOTO MPOIECY.
CTpyKTypOBaHICTh TIEPErOBOPHOTO TMPOIECY € BAXKIUBOIO MEPEIyMOBOIO HOTro e(eKTHBHOCTI, aje
(opmaizyBaT opsAAOK NPOBEICHHS Hapa HaBPs YU JOLUIIBHO.

[IpunuueHHsT mpouexypy BPETYJIIOBaHHS CIOPY 3a Y4acTIO CyAli € OOOB’SI3KOBOIO CTai€lo, sKa
nependavae I1iikoM (hopMaii3oBaHUl pe3ysibTaT — yXBajy, sfKa HE MijjisArae ockap:keHHro. JlaHa cranis
nepeabadac BUMHEHHS MPOICAYPHUX JIiH, CIPSIMOBAaHHX Ha OQOPMIICHHS pE3yJbTaTy MpPOBEIEHOT
MIPOLIEAYPH CKJIaJaHHA 3asB 1 iX OIiHKa CYJUICIO: IPO NPUMUPEHHS; MPO 3aIHIICHHS MI030BHOI 3asBU 0€3
po3rmsagy abo BU3HAHHS II030BY BIJINOBiJaueM Yy pas3iB INEPEKOHAHHS CTOPOHOI0 Oe3MiACTaBHOCTI i
0E3MepPCIICKTUBHOCTI CBOTX MPUTATaHb. TakoX JlaHa CTajis rnependadae mporeaypHi Jii cyati, CupsMOBaHi
HA 3aBEpIICHHS MPOIICYPH BPETYIIOBAHHS 1 BUPINIICHHS ITUTAHHS PO TIEPCIICKTHBY TOHOBJICHHS CYJIOBOTO
pO3TIIsy CIIpaBH Y BUMAJKax, KOJIHM BiH BOadae HETOOPOCOBICHICTH Yy NiIX CTOPIH CIIOpPY, BiJICYTHICTh
3aKOHHHUX MOXKIIMBOCTEH KOMIIPOMICY B KOHKPETHOMY CIIOpi, BIICYTHICTH BOJIi CTOPIH IO JOCSTHEHHS
B3a€EMONPUHHATHOTO pilIeHHs abo diTKo chopmoBaHe OakaHHS Xo4a O OfHi€l i3 CTOPIH TPHUITHHUTH
IpoLeaypy BperyiroBaHHs cropy. Kpim Toro, mizcTaBoro il 3aBepILICHHS NPOLEXYypH BPErYIIOBAHHS
CIIOpY € 3aKiH4YEHHs CTPOKY, BctaHoBieHoro ais Hei KAC Ykpainu.

Came HasiBHICTB KOPCTKOTO OOMEXKEHHS CTPOKY IPOILEYPH BPETYIIOBaHHS CIOPY 32 YYacCTIO CYJIi
€ CBITYEHHSM BiIOKPEMIIEHOCTI CTalii MpUMUHEHHS MpoBaKeHHS. OO0’ €KTHBHA MOXKIIMBICTH TPOIOBKEHHS
MIPOLICAYPH BPETYJIIOBAHHS CIIOPY, KOHCTPYKTHBHA HANAIITOBAHICTh 1 CyAJi, 1 CTOPIH CHOPY HE MOXe
MEPEIIKOAUTH NPUINMHEHHIO MPOBAKCHHS y 3B 3Ky 13 3aKiHUEHHSIM CTPOKY, SIKMH HaBiTh HE MOXe OyTH
npopoxenui (4. 2 ct. 187 KAC Ykpainn). L{s ocobnuBicTh CYTTEBO BiAPI3HSE NOCTIKYBaHY MPOLEAYPY
1 BiJl CyTOBOTO TPOIIECY, 1 BiJl KITACHIHOI MeTialtii.

! MIpymaxk, B. €. (2020). BperyntosanHs cropy 3a y4acTio CyJIi Y UMBiITBHOMY CyJOYMHCTBI YKpainu: ducepmayis
Ha 3000ymmsi Hayko8oeo cmynenio 0okmopa ginocoghii. Oneca: HY Opxecbka ropuaudna akanemis, 125.
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BucnoBku. [lpouenypa BperyioBaHHS CHOPY 3a YYacTIO CYANI € BiJOKPEMIJICHOIO CYIOBOIO
MPOLEAYPOIO, SKY CIIJl PO3KJIAJATH SIK €IEMEHT YCKIAJIHEHOI CUCTeMHU aJMIHICTPATHMBHOTO CYJIOYMHCTBA.
Bona Mae crerianbHy mporecyaibHy (opMmy, sKa XapaKTepU3yeThCs CHEIiaJbHUMHU MPHHIUANAMH 1
YCIYEHOI0 CTPYKTYPOIO, IO OXOIUTIOE TPH CTalii: BIAKPUTTS, MPOBAKEHHS, MirOTOBKA 1 PO3IIISA CIOPY,
MPUITMHEHHS NpoBa/KeHHS. CTpyKTypHa GopmMaltizallis MpoleaypH BPETyIIOBaHHS CIIOPY 33 YYaCTIO CYJUII
B JIMIHICTPAaTHBHOMY CYyJOYMHCTBI YKpaiHM JK HE3aBEpIICHOI0, OCKIIbKM He Ha0yja HaJeKHOI
HOpMatmBHOI (ikcarlii, sSka € HEeOOXiTHOIO M MABUINCHHS i1 e(PEeKTUBHOCTI 1 pPEe3yNBTaTHBHOCTI,
3pO3YMIJIOCTI JUTSI CTOPiH CIIOPY Ta YHi(iKaii CyA0BOi MPaKTUKH.
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