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LOCAL RULEMAKING AS A TOOL
FOR THE FORMATION
OF THE ADVOCACY SYSTEM

This article reviews the meaningful problem of the formation of the advocacy system through local
rulemaking and actualization of the mechanisms of direct democracy in the course of citizens’
access to direct participation in local government.

While there is a legislative fixation of citizens’ rights to participate in government of local affairs,
we've established a low efficiency of the advocacy due to the imperfection of the mechanisms of
the territorial community involvement. This is manifested in the incompleteness of the local legal
framework, which can be modified by the development and signing of social contracts at the level
of territorial communities that would supplement the existing local legal framework.

The central mechanisms of mass social mobilization should be represented by the simplicity of
formal requirements for advocacy and a positive belief in the possible changes in the social life of
the territorial community, which is based on the implementation of successful contractual practices.
Keywords: advocacy, community, local self-government, social contract.

Relevance of research. Statement of the problem. During the reform of local self-government, the
relative unification of the structure and vectors of territorial communities’ activity negatively impacted the
development of the local democracy forms (which number and forms do not expand) and the presence of
certain paternalistic sentiments in society, which affected the negative implementation of decentralization
processes and insufficient indicators of formation of amalgamated territorial communities (hereinafter
referred to as ATC). One of the possible ways to overcome this problem could be the active use of the
advocacy system, which is interpreted not only as representation and protection of the interests of vulnerable
elements of the socio-economic taxon but also as the promotion of values.

Current state of the problem’s research and identification of its unexplored parts.
The problematic field of advocacy is reflected in the writings of foreign researchers:'?**>67
and domestic scientists®*'*!!,
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Local rulemaking is analyzed in the works of modern domestic scholars, in particular'*",

Simultaneously, the issues of local rulemaking as a tool for forming the advocacy system at the local level
haven’t yet been the subject of a separate study, which entails the preparation of this article.

The purpose of the article is to substantiate the principles of improving local rulemaking to form an
advocacy system at a local level.

Presentation of the basic material. Today, the coefficient of social and political effectiveness of
advocacy is not high enough, due to the lack or imperfect mechanisms (including legal) for citizens to
directly participate in government. Analyzing the modern legal framework, we can conclude that some
aspects of the regulation of advocacy can be found in the current Constitution of Ukraine and some laws.
For example, Article 3 of the Constitution of Ukraine establishes that "A person, his\her life and health,
honor and dignity, integrity and security are recognized in Ukraine as the highest social value. Human
rights and freedoms and their guarantees determine the content and orientation of the state. The state is
responsible for its activities before the person. Promoting and securing human rights and freedoms is a
major responsibility of the state"®. An important place in the structure of legal support of advocacy belongs
to the institute of public appeals. Thus, the Law of Ukraine "On Citizens’ Appeals" states, in particular,
the following: "The law provides citizens of Ukraine with opportunities to participate in the state and local
government, to influence the improvement of the work of state authorities and local self-government,
enterprises, institutions, organizations regardless of their property forms, to assert their rights and
legitimate interests and restore them in the event of a violation"’”. Analyzing the legal framework of
advocacy, we should mention another tool aimed at representation of citizens’ interests in public
authorities, namely through forms of direct democracy. Recently, they have been receiving a lot of
attention, so these issues were also highlighted in our study on the institutionalization of the local advocacy
in Ukraine and methodological approaches to the analysis.

Summarizing the aforesaid, it should be noted that the current political and legal reality demonstrates
the growing need to improve legislation on the regulation of representation of citizens’ interests and their
associations in local public authorities. The formation of a full-fledged civil society is possible only in the
presence of effective mechanisms for the development of advocacy, which we consider as a form of civil
lobbying. Despite the fact that the rights of citizens and their associations to represent their demands and
expertly participate in the work of the system of local self-government bodies are legally enshrined, the
possibilities of their realization are still insufficiently implemented due to the incompleteness of the local
regulatory and legal field. Thus, according to expert estimates, less than 18% of modern territorial
communities have a Charter.

As stated in the materials of state policy in the field of local self-government, the decentralization
reform should be completed by autumn 2020%. In our opinion, the new construction of the local self-
government system (hereinafter — LSGS) should appear in the reform process. As known, the concept of
construction (Latin constructio) means "building, relative arrangement of parts ... links" °. Constructions
obtain legal significance when they are included in the content of the law when certain structural models are

! Ba6inora, 0.0. (2004). B3acMoist OpraHiB IepsKaBHOTO YIIPABJIiHHS Ta MiCIIEBOTO CAMOBPSTYBaHHS

3 TPOMAJICBHKICTIO SIK TIPEIMET TEOPETUYHOTO aHami3y. Bicnux HAJY, 3, 345-353.

2 Kanpaumr, FO.T. (2008). TIpsima reMokpatist B YKpaiHi: icTopudHi Tpaaumiii Ta mepcreKTHBY PO3BUTKY. Cmpameziumi
npiopumemu, 4, 5-15.

3 Bakynenko, B.M., bepaanosa, O.B., I'punuyk, H.M., Konryn, B.C., Kyii6inga, B.C. (2017). Ynpasniuus poszeumxom
00’ €Onanux mepumopianbHux epomao Ha 3acadax epomaocvkoi yuacmi. Ipakmuynuii nocionux. Kuis.

4Koltun, V. (2018). Complexiti as the immunental properties of local-self-governance phenomenon. Relevant issues
of development and modernization of the modern science: the experience of countries of eastern Europe and prospects
of Ukraine. Riga, 160-182. DOL: http://dx.doi.org/10.30525/978-9934-571-26-8 9

5 Pastuenko, O.B. (2011). ®opmu Ge3mocepenHboi IEMOKpATii TepuTOpianbHOi TpoMatu. Jepoicasa ma peiotu.
Cepisa: [epacaene ynpasninnus, 2, 141-145.

¢ Koncmumyyia Yxpainu 1996 (Bepxosna Pana Ykpainn). Ogiyitinuii 6e6-catim Bepxosnoi Padu Ypainu.
<https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80>.

7 3axomn npo 3eeprenis epomadan 1996 (Bepxosna Pana Vxpainn). Ogiyitinuii éeb-catim Bepxosroi Paou Yipairu.
<https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80>.

8 Micuesi Bubopu B Ykpaini mpoiayTs Boceru 2020 poky, — ronosa Bepxosroi Paan.
<https://decentralization.gov.ua/news/11876>.

° CnoBHEK yKpaiHchKkoi MoBu: B 11 Tomax (1973). Tom 4. Kuis: Hayk. mymka, 266.

323



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

constructed from legal norms, that, in one way or another, allow explaining the legal reality, specific legal
phenomena, to achieve established goals and necessary legal results'. However, legal determinism is not a
guarantee of public activity in the implementation of political innovations. Thus, in our opinion, it is the civil
activity of the population that is the most important factor for the effective implementation of a promising
model of local self-government. The moods and expectations of the population regarding the possibility of a
new political situation should be based on the relevant local legal framework and the accumulated experience
of solving identical situations. The central mechanisms of mass social mobilization should be represented by
the simplicity of formal requirements for advocacy and a positive belief in the possible changes in the social
life of the territorial community, which is based on implemented successful practices. Besides, civil
experimentation in society makes a fundamental transition in the very nature of local democracy generally
possible, namely, the development and signing of social contracts at the level of territorial communities that
would supplement the existing local legal framework.

The emergence of the term "social contract" is closely linked to the development of the
Enlightenment philosophy. For the most part, it was considered in the context of the development of civil
society concept as a certain type of state, which arises from the social contract concluded for the protection
of natural rights and freedoms of man®. The social contract was covered in the writings of such prominent
philosophers like John Locke and Thomas Hobbes, Friedrich Hegel and Jean-Jacques Rousseau. Rousseau,
for example, believed that a social contract is an association formed to protect the personality, property
and civil liberty of individuals, each of whom submits to a common will®. He constantly emphasized the
collectivism that emanates from the equality of all members of society in relation to the supreme power,
which, in turn, does not favor any of them*. A social contract once and for all gives citizens equal rights
and obligations that they cannot escape. The social contract establishes a formalized equality among
citizens, by virtue of which they must obey equal conditions and enjoy equal rights®. Today, only the basis
is left from the primary concept of a social contract: the recognition that the achievement of a social order
suitable for the majority requires the development of effective mechanisms for reconciling the interests of
public institutions. The basis of the new social contract is the idea of a permanent negotiation process
between civil society and local public authorities®.

A social contract is a written agreement, a way to consolidate good practice and formalize interaction
between public authorities and public organizations to ensure equal cooperation between the parties on the
way to solving existing problems and promoting community development’. Nowadays, a social contract
("compact") is understood as the form of an agreement on the principles and mechanisms of cooperation
between public authorities and non-governmental organizations. Different countries that practice this form
of sector-to-sector cooperation call this agreement differently. In England and Wales, for example, this is
called a memorandum on the relationship between government and the voluntary, public sector. In Northern
Ireland, it is called a jointly prepared and agreed statement of common principles and shared values that guide
the development of relations between the government and voluntary, public sector. In Estonia, the "compact"
is adopted by the Parliament as the "Concept of Civil Society Development". However, despite the diversity
of definitions and interpretations, the essence of signing a social contract is one — building partnership and
effective interaction between the government and public institutions for the benefit of the community®.
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We should mention that the territorial communities of Ukraine already have a practice of signing
similar social contracts. Experience of Kherson ATC' and Sambir ATC? is of great interest.

One of the most important factors in the effectiveness of a promising model of local self-government,
that can be constructed due to the dissemination of advocacy tools, should be a regular review of
commitments made by LSG bodies and the population according to a social contract. "Social contract exists
in the mass consciousness as a regulatory idea, as a necessary element in the ideology of reform, as the most
important element of Ukraine’s transition to a modern civilized, legal and democratic society. However, in
order to make the idea of a social contract a reality, it is necessary to ensure the representation and protection
of certain groups of society in their dialogue with each other and with the public authorities"*.

Increasing public participation in local development processes (in particular, by representing and
protecting the interests of vulnerable elements of the socio-economic taxon) will inevitably affect the
transformation of LSG structure. This may continue the transition of LSG, which began with Ukraine’s
independence and constitutional guarantees of local self-government, from the status of "primary elements
of the system of administrative state mechanism" to the status of "means of realization of interests and will
of self-governing communities". Obviously, the continuation of these changes requires a revision of the whole
concept of the system of organization and management of local development.

First of all, when constructing a new organizational and managerial concept, we should remember that
the potential of the conscious community in ATC is gradually increasing, which can ensure the realization
of the constitutional status of ATC as a subject and bearer of the right to local self-government (Art. 140
of the Constitution of Ukraine). This implies the formation of prerequisites for the newest forms of civic
activity, first of all, advocacy, which we interpret not only as representation and protection of interests but
also as a tool for promoting values. These principles should be reflected at the organizational and legal level
in the form of innovative and/or updated local regulations (ATC Charters, social contracts, etc.).

One of the most important determinants of a promising model of local self-government should be the
transparency of activities of LSG bodies and officials. Thus, reducing the level of corruption will help to find
the essential resources needed to solve the social problems of the territorial society. "If the driving force of
civil society is the competitive relationship between individuals and their associations, in local self-
government it is the activity of citizens aimed at achieving the common local interest, ensuring social
coherence, and a decent standard of living"*. In addition to the steps implemented at the national level’,
the necessary measures should be implemented at the local level as well.

Foreign experience demonstrates to us that the possibility of carrying out the entrepreneurial activity
with initial reliance on the resources of the territorial community is very important for the development of
economic activity of the population. For example, in Italy in the early 1980s, the so-called Emilian model
(in honor of the Italian region of Emilia Romagna) became widespread in the interaction between LSG and
small businesses. Local authorities, in particular, provided land at low prices, gave preferential loans for
development, provided guarantees needed to obtain loans from banks, developed information systems for
entrepreneurs, etc. At the same time, the focus was on small businesses with no more than ten employees®.
It is well-known that the government of modern Ukraine pays a lot of attention to the development of small
business, and the corresponding initiative of local self-government can find support at the highest level.

The reform aimed at strengthening the democratic foundations of the local self-government means real
steps to reduce democratic deficits. American political scientists Mark Warren and Hilary Pearse in their
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monograph, describe democratic deficit "as violations of the boundaries between the citizen’s possibilities
and requirements, and the capabilities of political institutions that combine the citizen’s requirements and
integrate them into the relevant legal rules of effective government"".

In the future, modern democracy must be updated with different forms of advocacy. The proposed
model of local self-government should increase public confidence in LSG officials and employees and
strengthen the economic base of local communities. The balance of rational and irrational actions of the
political elite of LSG should be changed in favor of the priority provision of interests of the population and
the innovative development of territories. The advocacy system should become the main tool, which, in turn,
requires updating the local legal framework to create an organizational and legal basis for its implementation.

At the same time, it would be a mistake to rely solely on a free-flowing mass movement focused on
public reform of the LSGS. It should not only be about increasing the population’s involvement in solving
local problems, but also about enhancing the role of the LSG structures in the implementation of social policy.
Undeniably, the institutional base for innovative development of local self-government still needs to be
created, and the necessary socio-political resources must be consolidated based on deliberative democracy,
which paradigm closely correlates with the principles of advocacy.

Also, what’s important is to avoid imitations of the new freedom of thought that will inevitably be
cultivated by that part of the ruling local elite not interested in political reform. Creating a mechanism for
solving these problems has objective and subjective difficulties, linked both to the peculiarities of the
deployment of political processes in modern Ukraine, as well as to the subjective capabilities and willful
efforts of the political elite and citizens, and awareness of the need for active involvement in local government
reform by the latter.

Conclusions. As a result of the study, we have substantiated the principles of improving local
rulemaking for the formation of the advocacy system at the local level, namely: based on the analysis of
foreign experience and best domestic practices, we’ve proved the expediency of using the potential of social
contracts at the level of territorial communities; established that one of the most important factors in the
effectiveness of a promising model of local self-government, that can be constructed due to the dissemination
of advocacy tools, should be a regular review of commitments made by LSG bodies and the population
according to a social contract. We’ve also clarified that one of the most important determinants of a promising
model of local self-government should be the transparency of activities of LSG bodies and officials, for which
modern democracy must be updated with various forms of advocacy.
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