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INTERNATIONAL LAW AND INTERNATIONAL RELATIONS

llona Khmeleva
Taras Shevchenko National University of Kyiv, Ukraine

PROTECTION OF HUMAN RIGHTS

IN THE TERRITORIES OF UNRECOGNIZED
GEOPOLITICAL ENTITIES: INTERNATIONAL
LAW ANALYSIS

The article provides for the analysis of the problem of guarantees and protection of human
rights in the territories of unrecognized geopolitical entities. The article emphasizes that the very
existence of unrecognized entities represents a threat to adequate protection of human rights.
The article highlights the following main issues: 1) attitude of international human rights
institutions to acts issued by unrecognized entities; 2) effect of non-recognition on the increase
in the number of stateless persons; 3) international obligations of unrecognized states in the
field of human rights protection. The conclusion is made that the impossibility of reducing the
level of protection of human rights in the territory concerned should be determined by
international law as a condition for recognition; but now such a requirement cannot be
considered universal.

Keywords: international law, recognition, human rights, unrecognized entities, violations of
international law, international obligations.

Today, the respect for and protection of human rights is an important goal of the international
community. It is indisputable that in the modern world the universality of the problem of protection of
human rights is recognized by the states on the international level'. At the same time, the existence of
unrecognized entities has its influence on such protection, creating certain special conditions for it. Taking
into account that the international community is developing dynamically, and the non-recognition of certain
entities as international law subjects continues to take place in the practice of international relations, the
question of the impact of this phenomenon on the protection of the rights of people living in a particular
territory is of paramount importance. The purpose of the article is to study the problems of human rights
protection in the territories of unrecognized geopolitical entities.

The link between human rights protection and the institute of recognition exists at the theoretical
level, since it is often used to deny the possibility of applying exclusively constitutive theory of recognition.
In particular, it is noted that the essential disadvantage of this theory is that if, before recognition, a new
entity is not a subject of international law, then it has not only no rights in question but also no
responsibilities. That is why the question about the existence of a duty to adhere to the principle of human
rights protection is controversial. In practice, this can lead to extremely negative consequences and looks
somewhat absurd in the light of the principles of modern international law, and this example can explain the
need to combine constitutive and declaratory theories of recognition®.

In addition, today it is often noted that almost all self-proclaimed unrecognized entities are not
independent in the economic and political sense. Such entities should constantly take into account the
interests of the state, which is their original patron, and coordinate their own policies with that state. They
need to approve their own actions or, at least, cannot substantially deviate from the instructions of a
particular subject of international law. Moreover, provided that the state in question has a low level of
human rights protection, this problem is automatically transferred to the unrecognized entity. In addition,

"' Munux, B.B. (2010). Ilpasa modunu y misxcnapodnomy npasi. Misicnapodno-npasosi mexanizmu saxucmy. Kuis:
Bunasamanii nim «Ilpomeniy, 17.
% Shaw, M.N. (2008). International law: Sixth edition. Cambridge: Cambridge University press, 447.
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persistent economic problems do not promote the establishment of a regime that can abandon human rights
violations as an instrument to preserve its own influence on society'.

For example, in 2001 at the meeting of the so-called foreign ministers of Abkhazia, the Nagorno-
Karabakh Republic, Gagauzia, the Pridnestrovian Moldavian Republic (Transnistria) and South Ossetia a
Commonwealth of Unrecognized States was established (as an informal association created for
consultations, mutual assistance, coordination and joint actions by unrecognized self-proclaimed states).
Subsequently, on 4 July 2006, in Moscow the so-called leaders of the parliaments of three unrecognized
republics (Abkhazia, Transnistria and South Ossetia) signed bilateral cooperation agreements, the texts of
which contained identical provisions. The place of signing the agreements and the identity of the texts
testify the artificial negotiations and the subordination of these processes to the Russian Federation.
Paragraph 4 of these agreements contained the following provision:

"The parties intend to systematically exchange information on current legislative activity, databases
and official publications, as well as to further harmonize their law-making activity with the legislation
of the Russian Federation as a state of developed parliamentarism and legal system".”

That is, it can be stated that all human rights violations taking place in Russia will, at least, be copied
in unrecognized entities. At the same time, questions arise from the very wording of the agreement, since it
is not entirely clear how the law-making activity and legislation (in fact, the process and the result of such
a process) can be harmonized.

Another controversial issue is the attitude of international human rights institutions to acts issued by
unrecognized entities. For example, the European Court of Human Rights in the Loizidou Case affirmed that
only the government of Cyprus was internationally recognized as the Government of the Republic of Cyprus.
The ECtHR noted that this fact was confirmed by international practice, while numerous unambiguous
resolutions indicated that the international community did not recognize the TRNC as a state in accordance
with the principles of international law. In those circumstances, the Court did not, for the purposes of the
Convention, recognize the validity of such provisions as Article 159 of the TRNC Constitution. Therefore, the
applicant in a case who had no access to his property in northern Cyprus, as a result of the presence of Turkish
troops there, was not considered by the Court to lose his ownership of his property. At the same time, in
another judgement, which somewhat contradicted the above-mentioned arguments, the ECtHR reached other
conclusions than in the Loizidou Case. In the case of Cyprus v. Turkey, the ECtHR noted that life is
continuing for the inhabitants of certain territory. This life, according to the Court, must correspond to a
certain level, which must be defended de facto by the existing authorities, including the courts; and, precisely
in the interests of the local population, the acts of such a government should not simply be ignored by third
countries or international organizations, especially the courts, including the ECtHR itself’. Thus, the ECtHR
does not have a single approach to accepting or not accepting acts issued by unrecognized entities and takes
into account the circumstances of each particular case.

Another issue is the enforcement of ECtHR judgments in cases of non-recognition of one entity by
another. A striking example is Turkey’s recent refusal to comply with the ECtHR judgment of 12 May 2014
on the recovery to the Republic of Cyprus of compensation in the amount of 90 million euros. The next day
Turkey officially refused to comply with this judgment of the ECtHR. Turkish Foreign Minister Ahmet
Davutoglu then commented on the following: "We do not intend to pay this amount to a state that we do not
recognize"*. It is obvious that solving such problems is possible only by refusing to use non-recognition
as an instrument for political pressure and creating a universal codification on recognition.

In general, the Western doctrine almost unanimously supports the idea that one of the functions
of protecting human rights in the world community is to determine the responsible authority in a certain

! Nuta, C. Human Rights in Internationally Unrecognized Entities: The Cases of Abkhazia and Transnistria. What
Role for the European Union? College of Europe. <https://www.coleurope.eu/system/files_force/research-paper/
nuta_correct.pdf?download=1> (2019, March, 12).

? Cornmarenust Mex Ty napiaamenTamu Aoxasum, [lpuaaectposss u FOxuoit Ocetrn. 14 REGNUM.
<https://regnum.ru/news/667681.html> (2019, March, 12).

? Akgiin, C. The Case of TRNC in the context of Recognition of States under International Law. Ankara Barosu.
<http://www.ankarabarosu.org.tr/siteler/AnkaraBarReview/tekmakale/2010-1/1.pdf> (2019, March, 12).

* Typewunna BinvoBracs miatuti Kinpy KoMreHcariio 3a BiiicbkOBY iHTepBEHILit0. 3axiona ingopmayiiina Kopropayis.
<http://zik.ua/ua/news/2014/05/17/turechchyna vidmovylasya platyty kipru kompensatsiyu za viyskovu_intervents
iyu 488684> (2019, March, 12).



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

territory, as well as the conditions for the exercise of such power, regardless of its form. The practice of the
ECtHR indicates that the actual existence of unrecognized entities and regimes in the European region and
beyond, establishes the need to deepen research concerning the conceptualization of human rights in the
"non-state space"".

Human rights activists argue that cases of non-recognition of states also result in the appearance of
stateless persons who are not protected adequately. For example, "during 2014-2015, the Odessa Regional
Organization of the All-Ukrainian NGO "The Committee of Voters of Ukraine" and the All-Ukrainian
Public Partnership "The Initiative on the Elimination of Statelessness in Ukraine", with the financial
support of the European Union, identified significant problems of statelessness in Ukraine on the example
of individual pilot regions". According to the information of the State Migration Service of Ukraine, as of
30 June 2013, permanent or temporary residence permits in Ukraine were received by about 6,5 thousand
stateless persons. At the same time, UNHCR considers that at the end of 2013 in Ukraine there were over
33 thousand stateless persons or persons with indefinite citizenship. The study found that among such
persons there are those who immigrated to Ukraine with documents of unrecognized states (for example,
the Pridnestrovian Moldavian Republic)’. That is, the analysis allowed to conclude that "Ukraine, for its
part, does not recognize documents (passports, birth certificates, etc.) issued by the actual authorities of the
Pridnestrovian Moldavian Republic (PMR), considering this territory as an integral part of the Republic of
Moldova. Thus, persons born on the territory of the PMR and having exclusively documents issued by the
PMR are, in fact, stateless persons. At the same time, in most cases, such persons have the right to obtain
the citizenship of the Republic of Moldova (it is worth noting that the practice of obtaining the citizenship
of a recognized state, Moldova or the Russian Federation, is widespread among the inhabitants of the
PMR)".

Accordingly, a situation occurs in which a person either is forced to obtain the citizenship of the
recognized state, or becomes a stateless person. Indeed, even if some countries recognize documents of
unrecognized entities that relate to the daily life of people (that is, passports), it is a question of the need to
identify a person. Citizenship as a political and legal relationship between a person and a state (which is
also a guarantee of personal protection by the state) has no place. For example, a person cannot rely on
consular protection.

The current practice of international relations also demonstrates that human rights protection can be
used as justification for violating international law (in particular, concerning recognition issues). For
example, on 18 February 2017, the decree of the President of the Russian Federation "On recognition in the
Russian Federation of documents and registration marks of vehicles issued to citizens of Ukraine and
stateless persons who are permanently residing in the territories of certain districts of Donetsk and Luhansk
regions of Ukraine" was officially published®. The declared (but not true) purpose of this act is the
protection of human rights and freedoms.

Given the existence of different interpretations of this decree and its legal consequences, an
international law analysis of this issue is necessary in the context of the aggression of the Russian
Federation against Ukraine.

The given decree established that "temporarily, for the period before the political settlement of the
situation in certain districts of Donetsk and Luhansk regions of Ukraine on the basis of Minsk
arrangements", certain documents as well as registration marks of vehicles, "issued by the relevant
authorities (organizations), which actually operate in the territories of the indicated districts, to citizens of

' Cullen, A., Wheatley, S. (2013). The Human Rights of Individuals in De Facto Regimes under the European
Convention on Human Rights. Human Rights Law Review, 13, 4, 691-728.

* OpuanuHi MPUBHIHN: MOHITOPHUHIOBHiL 3BiT. Legal Space. <http://legalspace.org/en/odesa-oblast/odeska-oblasna-
organizatsiya-vseukrajinskoji-gromadskoji-organizatsiji-komitet-vibortsiv-
ukrajini/item/download/1021_e30e15792e4c79931f5ae2b0acee25ac> (2019, March, 12).

? FOpumaHi pUBHIA: MOHITOPHHTOBHIT 3BiT. Legal Space. <http://legalspace.org/en/odesa-oblast/odeska-oblasna-
organizatsiya-vseukrajinskoji-gromadskoji-organizatsiji-komitet-vibortsiv-ukrajini/item/download/

1021 _e30e15792e4¢79931f5ae2b0acee25ac> (2019, March, 12).

4 Viaz o npusnanuu QoKyMenmos, 6b10aHHbIX 2PANCOanHam YKpaumbl u uyam 6e3 2pa’coancmea, nposCUSaAIOUUM
Ha meppumopusix omoeibHuIX patlonos Jouneykou u Jlyeanckou obnacmeti Yxpaunor 2017 (Ilpesunent Poccun).

Oduyuanvhvie cemesvie pecypcel Ilpesudenma Poccuu. <http://kremlin.ru/events/president/news/53895>
(2019, March, 12).
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Ukraine and stateless persons, who permanently reside in these territories" are valid in the Russian
Federation.'. The decree also gave these persons the right to enter the territory of Russia without visas on
the basis of the said documents.

Comments concerning the decree of the Russian President were very different; while a number of
journalists, politicians and civil society representatives not only said that such a document contradicted
international law and Minsk arrangements, but even stated that this decree testified to the international
recognition of the so-called "People’s Republics". For example, the Secretary of the National Security and
Defence Council of Ukraine argued that "by signing this decree, Putin legally recognized quasi-state
terrorist groups"’. «The New York Times» stipulated, «Mr. Putin’s decree stopped short of formally
recognizing the two breakaway provinces as independent states»”.

There is no doubt that there was no recognition of states. First, this fact is confirmed by separate
wording of the decree (for example, references to certain districts of Donetsk and Luhansk regions as
territories of Ukraine)’. In addition, the Russian Federation officially denied recognition. In particular, the
press secretary of the President of Russia Dmitry Peskov said: "These are not documents of an officially
recognized state ... No, it is de facto issued document™.

In addition, modern international practice proves that the recognition of certain documents, statuses
in no way indicates the recognition as a state. British Foreign Corporations Act 1991° or a relatively new
court judgment Kibris Turk Hava Yoralli and CTA Holidays v Secretary of State for Transport’ may serve
as examples. In particular, the said law allows the determination of the status of foreign corporations in
accordance with the legislation of an unrecognized state, if such legislation is applied in such territory by
the established judicial system. In this case, the British court stressed that acts of an unrecognized state
could not be ignored if they were not public in nature and were related to the everyday life of people.

An important position was formulated by the International Court of Justice in one of its advisory
opinions (the Namibia case). It was specified: "In general, the non-recognition of South Africa’s
administration of the Territory should not result in depriving the people of Namibia of any advantages
derived from international co-operation. In particular, while official acts performed by the Government of
South Africa on behalf of or concerning Namibia after the termination of the Mandate are illegal and
invalid, this invalidity cannot be extended to those acts, such as, for instance, the registration of births,
deaths and marriages, the effects of which can be ignored only to the detriment of the inhabitants of the
Territory"®. This situation has many differences with the Ukrainian case, but it shows the general tendency
of modern international law, which is reflected in the institute of recognition: the need to protect human
rights prevails over almost any other factor. That is why the recognition of certain documents that are

' Vkas o npusnanuu 0okymenmos, 6bl0anHbIx 2padicoanam Ykpaunvl u uyam 6e3 spasicoancmed, nposcUsaouum
Ha meppumopusx omoenbHuIx patloHog Joueykoii u Jlyeanckoii obnacmeti Yxpaunor 2017 (Ilpesunent Poccun).
Oguyuansrvie cemesvie pecypcol Ilpesudenma Poccuu. <http://kremlin.ru/events/president/news/53895>

(2019, March, 12).

? Typunmos: ITimicaBmy ykas mpo BU3HAHHS MACTOPTIB Ta iHIINX JOKyMeHTIB Tak 3sannx JIHP ta JIHP,

[Tytin Buitmos 3 MiHceKoTO TIponiecy. Pada nHayionanvHoi 6esnexu i oboponu Yrpainu.
<http://www.rnbo.gov.ua/news/2704.html> (2019, March, 12).

? Russia Will Accept Passports Issued by East Ukraine Separatists. The New York Times.
<https://www.nytimes.com/2017/02/19/world/europe/russia-east-ukraine-separatists.html? r=0> (2019, March, 12).
4 Vkaz o npusnanuu 0oKyMeHmos, 6blOAHHBIX 2padNCOanam YKpaunvl u Tuyam 6e3 epasicoancmed, nposCUSAIOUUM
Ha meppumopusix omoeibHuIX patlonog Jouneykoii u Jlyeanckoii obnacmeti Yxpaunor 2017 (Ilpesunent Poccun).
Oduyuanvuvie cemesvie pecypcel lpesudenma Poccuu. <http://kremlin.ru/events/president/news/53895>

(2019, March, 12).

> Pocis nosicuuna BusHauHs «nacnoptis JIHP/JIHPy. iPress.ua. <http://ipress.ua/news/u_rosii_poyasnyly
vyznannya_pasportiv_dnrlnr 200271.html> (2019, March, 12).

® Foreign Corporations Act 1991. The National Archives. <http://www.legislation.gov.uk/ukpga/1991/44/
section/1?view=extent#extent%3Dwales> (2019, March, 12).

" Kibris Turk Hava Yoralli and CTA Holidays v Secretary of State for Transport [2009] EWHC 1918 (Admin).
<http://users.ox.ac.uk/~sann2029/Judgment%20-%20Kibris%20Turk%20Hava%20Y ollari%20v%20SS%20
for%20Transport%20and%20The%20Republic%200f%20Cyprus.pdf> (2019, March, 12).

¥ Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
notwithstanding Security Council Resolution 276 (1970) [1971]. ICJ. <https://www.icj-cij.org/files/case-related/
53/053-19710621-ADV-01-00-EN.pdf> (2019, March, 12).
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necessary for residents of a particular territory does not indicate the recognition of the state or government
and, as a rule, is not considered as an internationally wrongful act.

However, the decree of the President of the Russian Federation of 18 February 2017 has
a completely different legal nature, because it is not about abstract unrecognized entities, but about
the occupied territories. Ukraine’s loss of control over these territories was caused by the aggression
of Russia, which, among other things, has led to widespread human rights violations. That is why the said
decree cannot be considered as aimed at protecting human rights, but is an integral part of aggression and
violation of the sovereignty of Ukraine. At the same time, the wording of the decree "issued by the
relevant authorities (organizations), which actually operate in the territories" (in relation to the relevant
documents) is rather vague and gives Ukraine the opportunity to speak about another proof that Russia
established in certain districts of Donetsk and Luhansk regions the occupation administration
(i.e. to declare that the above-mentioned authorities are occupational bodies of Russia). Accordingly,
conclusion may be made that the Russian Federation recognized its own occupation, and not the so-called
"People’s Republics".

Another issue is the commitment in the field of human rights of entities not recognized by the
international community or recognized by just a part of the states. In the doctrine of international law it is
assumed that unrecognized regimes (entities) have a partial international legal personality and must adhere
to both treaty and customary international law. The obligation to adhere to basic human rights arises for
such entities primarily due to the fact that the international customary law operates, and such obligations
have erga omnes nature. At the same time, reference is also made to the provisions of the treaty law, when
the creation and establishment of the regime became possible due to the military presence of a state that
falls under a particular treaty. Such a state will be responsible for making compensations to victims of
human rights violations.

If human rights abuses are related only to unrecognized entities, the only means of ensuring the
protection of human rights are the customary international law and political pressure from the UN and the
international community. Since unrecognized regimes tend to seek international recognition, this pressure
can be effective'.

Other important issue is the existence of obligations of the new entity not to worsen the level of
human rights protection that existed in the respective territory. Most unrecognized entities appear as a result
of separation from the existing state — that is why human rights defenders insist that the population, which
finds itself in an unrecognized formation, should not lose the amount of rights that it had before.

Unfortunately, such a statement is not always true. First of all, when it comes to social and economic
rights, they can often not be preserved for objective reasons (for example, the right to social protection,
etc.). After all, unrecognized entity due to a number of economic reasons may not be able to maintain the
level of social benefits that existed. Similar problems can arise with the level of unemployment, free
education or medicine, and so on.

In addition, for example, Vienna Convention on succession of States in respect of treaties® declares,
that "succession of States" means the replacement of one State by another in the responsibility for the
international relations of territory; "predecessor State" means the State which has been replaced by another
State on the occurrence of a succession of States, "successor State" means the State which has replaced
another State on the occurrence of a succession of States; "date of the succession of States" means the date
upon which the successor State replaced the predecessor State in the responsibility for the international
relations of the territory to which the succession of States relates. That is, if a state, which for a specific
situation should be defined as a "predecessor State", and a significant part of the international community
do not recognize a certain entity as a state, this entity cannot be considered as the successor as to treaties, in
particular in the field of human rights.

However, all these facts do not deprive the relevant entity of the need to adhere to the customary
rules of international law. That is, universal customary norms, obligations erga omnes create the most
effective guarantee of the observance of human rights in the territory of unrecognized entities.

" Heintze, H.-J. (2009). Are De Facto Regimes Bound by Human Rights? OSCE Yearbook.
<https://ifsh.de/file-CORE/documents/yearbook/english/09/Heintze-en.pdf> (2019, March, 12).

2 Vienna Convention on succession of States in respect of treaties 1978 (United Nations Conference

on the Succession of States in respect of Treaties). <https://treaties.un.org/doc/Treaties/1996/11/19961106%2005-
51%20AM/Ch_XXIII 02.pdf> (2019, March, 12).
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Some examples of actions of recognized states are not in favour of the thesis that a new entity cannot
reduce the level of protection of human rights that existed in the territory. For example, the case when, on
12 December 1969, Greece denounced the European Convention on Human Rights is well-known.
The denunciation should have been effective on 13 June 1970. On 18 November 1974, Greece again became
aparty to the Convention'. That is, the state may, at its own discretion, change the mode of protection
of human rights in its territory (in particular, restrict it), if it does not contradict its obligations erga omnes.

The impossibility of reducing the level of human rights protection in the area concerned is currently
not a clear requirement for unrecognized entities within the framework of international law
(the requirement is only respect for human rights in general and in accordance with customary rules).

Thus, conclusion may be made that the existence of unrecognized entities has a tangible impact
on the effectiveness of the protection of human rights, and the above issues should be taken into account
when developing a universal codification on recognition issues. Today all international law has a humanist
orientation, and aspects that are more or less related to human rights must receive a well-grounded and
coherent settlement.

Another conclusion may be made that in the universal codification on issues of recognition it is
expedient to declare the inability to reduce the level of human rights protection in the territory concerned
as a condition for recognition. After all, a person living in the territory concerned should not become
hostage to geopolitical changes. In addition, a certain new entity can claim the status of the state
in the XXI century only if it is able to guarantee an adequate level of human rights protection.

A particular problem is an attempt by certain states to use human rights protection to justify their
own internationally wrongful acts, which is unacceptable.
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The article is devoted to the definition of the concept and description of the types
of international standards of the right to social protection. On the basis of the study of the
scientific points of view regarding the definition of the concept of international standards of
human rights and international social standards, the author’s definition of the concept of
“international standards of law for social protection” was formulated. The author understands it
as a complex of norms enshrined in international acts, which, as a result of their legalization in
the national law of the state, become mandatory for implementation or are applied voluntarily
and determine the minimum necessary or desirable content and/or the measure of the right,
which implementation satisfies the interest in obtaining specific types of social protection
in order to prevent, overcome and/or mitigate the adverse effects of social risks and adapt
the person to new living conditions.
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[ocTtanoBka mpodsaemu. Ha cydacHoMy erami pO3BHTKY CBITOBOi CHIIBHOTH MPOOJeMa 3aXHCTY
mpaB i cBOOOJ JIONWHU CTajla JOMIHYHOUOK. B yMoBax CKIaQAHHX EKOHOMIYHHMX Ta TMOJITHYHUAX
MIepETBOPEHbD, AKi BiIOYyBatOThHCS B YKpaiHi, epeKkTHBHE 3a0€3NeUCHHS IIpaBa Ha COMIabHUN 3aXHUCT MA€ Un
He Haii0inplle 3HA4YeHHS Ui HOpMalbHOro (YHKIIOHYBaHHs AepkaBd. OUYeBHIHO, IO caMme JepikaBa
MOBHHHA CTBOPHUTH HAJEXHI yMOBH Uil (YHKLIOHYBaHHS €(QEKTUBHOI CHCTEMH COLIANBHOTO 3aXUCTY
HaceJIeHHS, 10 HEMOXIIMBO 0€3 MOTPUMAaHHS MiPKHAPOIHUX CTAHIAPTIB Y ik chepi.

AHani3 ocraHHiX pochaimkens i my6uaikauiid. [IpodreMu mHoTpUMaHHS MIKHAPOJHHX CTAaHAAPTIB
IpaBa Ha COIlIAJILHUH 3aXUCT B YKpaiHi OynM TpeAMETOM HAYKOBUX JOCTIKCHb TaKUX BYCHUX, SK:
H.b. bomorina, A.O. TI'ymsp, O.C. Kaiitancekuii, B.JI. Koctrok, II.J. IMummnenko, C.M. [lpumunko,
O.M. Pynuesa, C.M. Cunuyk, b.I. Cramkis, H.M. [lIsens, M.M. Illymmmo, A.M. FOmxko Ta iH. Y TOM *e
Yac, HAyKOBI Tpalli Ha3BaHUX Ta 06araThOX IHIIKX MpPEJACTABHUKIB HAYKH MpaBa COLIaJbHOTO 3a0e3MeueHHs,
y CBOill OIUNIBIIOCTI, CTOCYBaJNCh BH3HAYEHHS CTYIEHIO BIIIOBIIHOCTI 3MICTy MIKHAPOJHHX CTaHIAPTIB
IpaBa Ha COIIaIbHUI 3aXWCT TIOJIO)KeHb HOPMAaTHBHO-TIPABOBUX AakTiB YKpaiHu, 0e3 NpHUCBIYCHHS
JOCTaTHBOI YBaru MUTaHHIM MOHSATIHO-KaTErOpialIbHOTO anapary.

VY 3B’S3Ky 3 IMM MeTOI0 [JaHOi CTATTi € (QOPMYJIOBaHHS aBTOPCHKOIO BH3HAYEHHS MOHATTSA
«MDKHApOJHI CTaHIApPTH MpaBa Ha COIIABPHUN 3aXWCT» Ta Ha OCHOBI JMOCTi/KEHHS 3MICTY BiIIOBiTHUX
MDKHApOIHO-TIPAaBOBUX aKTiB BUOKPEMJICHHS IMiJICTaB iX KiacuQikarii.

Buknaag ocHoBHoro marepiaay. CraHzapT — 1€ THIOBHH 3pa3oK, SKOMY I[IOBHHHO BiAINOBiIaTH
I0Ch 3a po3Mipamu, (GopMoIo, SIKICTIO; eIrHA opMa OpraHizallii, MPOBEACHHS Y0ro-HeOy1b; Te, 0 HEe Ma€E
HIYOr0 OPHTiHAIBHOTO, CBOEPiAHOrO; ma6ioH, Tpadaper'. Y CBOEMy €THMOJIOTIYHOMY Ta OHTOJOTIIHOMY
3HAYeHHI CTaHAApT (aHTJI. — HOpMa, 3pa3oK, MOJENb; (paHI. OyKB. — TBEPAO CTOSTH)— AOKYMEHT, IO
BCTAHOBIIIOE ISl 3arajbHOrO 1 OaraTopa3oBOro 3acTOCYBaHHS TIpaBHIa, 3arajbHi MPUHOUANN abo
XapaKTEPUCTUKH, sIKI CTOCYIOTHCS AiSUTBHOCTI UM 11 pe3yJIbTaTiB, 3 METOO TOCATHEHHS ONTHMAIIEHOTO PIBHS

' Tpununums, J1.T. (pex.) (1988). Kpamkuii moakoswlil ciosap ykpaunckozo asvika: 6onee 6750 cios. Kues:
Pansucpka mkona, 274.

13



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

BIIOPSIKOBAHOCTI y meBHiit ranysi'. O.M. PyaHeBa BKasye Ha Te, IO caMe Yy MKHAPOIHHX CTAHIAPTaxX
BiIOOpaKa€THCS SAKICHUN PIBEHb PO3BUTKY NPABOBUX ITIHHOCTEH, MOCATHYTHH CBITOBOIO ITHBITI3AIlIEIO Ta
HEPO3PUBHO TI0B’SI3aHHI 13 IIPABOBOIO KYJIbTYPOIO JIIOJCTBA .

Hapmatoun Bu3Ha4YeHHS MKHApOAHUX cTaHAapTiB mpas jJronuHu A.Il. MoBuaH Xxapakrepusye ix sk
HOPMH CyYacCHOTO MIDKHApOIHOTO IIpaBa, IO IepeAdadaroTh TaKi 3arajibHOIEMOKpPATHYHI BHMOTH Ta
3000B’s3aHHSI JIep)KaBU MIOJ0 BU3HAHHS, JOTPHUMAHHS Ta 3aXUCTy ITpaB JIIOJUHU, SKIi BOHH ITOBHHHI
BTUTIOBATH Ta KOHKPETU3YBAaTH y CBOIX CHCTEMaXx 3 ypaxyBaHHIM OCOOIHMBOCTEH CBOTO CYCHIBHOTO Jany,
HAIIOHATBHOTO PO3BUTKY TOIIO".

Maiike MOCITiBHO BH3HAYaE€ MiXKHApOAHI cTaHAapTy mpas mroauau 1.C. 3axapeHko, ska 3a3Hadae, 1o
HUMH € CHCTeMa MKHAPOJHO-IIPABOBUX HOPM, III0 BCTAHOBIIOE MPaBa JIIOAWHU i TPOMaJIsSHUHA, BU3HAYAE
KOHKPETHI 3000B’s13aHHS JIep)KaB M0N0 iX 3a0e3redeHHs, sIKi BOHM MarOTh 3aKPIiMUTH y CBOiX MPaBOBUX
CHCTEMax 3 ypaxyBaHHsIM 0COOIHBOCTE] CYCITIIBHOTO a1y Ta HALIOHAILHOTO PO3BUTKY .

Ha aymky O.l. BiHIIOBCHKOI, MIDKHApOAHI CTaHAApPTH IIpaB JIFOJUHHU — 1€ 3arajbHOBHU3HAHI
MDXKHapOAHO-TIPaBOBI HOPMH (3BMYA€BI Ta JOTOBipHIi), SIKi BU3HAYalOTh HAa OCHOBI TEHICHLIH 1 MOTped
COILIaJIbHOTO MPOTPECY 3arajJbHOIIOACEKHIIA CTaTyc 0COOMCTOCTI MIUIIXOM: 1) BU3HAYCHHS IIEPEITiKy MpaB Ta
CBOOOJ, IO MiJUISATAIOTh 3araJlbHOMY JOTPUMAHHIO; 2) 3aKpilUIeHHs IOPHIUYHOTO 3MICTy 1 000B’sI3KY
JepkaB OTPUMYBATUCh IIMX MpaB i cBoOOXM; 3) BCTAHOBJIEHHS KPar MOXKIHMBOIO Ta MPHUITYCTHUMOTO
0OMesKeHHs IIIX MpaB i cB060T; 4) 3a60POHHM IEBHUX il 3 GOKY JepiKaBH, FOPHIHIHKEX Ta (Gi3HIHUX 0Ci6 .

Cxoxoi TOYKH 30py WIOAO BH3HAYCHHA IMOHATTA MDKHAPOIHWUX CTaHAApTIB TpaB JIOAWHU
notpumyetbess T.M. CrniHbKO, Ha IyMKY $KOI, Il 3arajdbHOBH3HaHI MIKHApOJHO-NIPAaBOBI HOPMH, SIKi
3aKpIIUTIOIOTh  HA 3aTalbHONIOJICBKOMY  PiBHI  CTaryC OCOOMCTOCTI 1  BCTaHOBIIOIOTH  IIEPEIiK
OCHOBOITOJIOXKHHUX TIpaB i ¢cBO0O, 000B’ 30K JepKaB JOTPUMYBATHCS ITUX TIPaB 1 CBOOOM, a TaKOX MeEXi
MOKIIMBOTO 260 HPHITYCTHMOTO iX 0OMexeHHs

Y minoMy 3anpomOHOBaHI BH3HAYEHHS MDKHAPOAHUX CTAaHAAPTIB MpaB JIOOUHA € JOCHTH
3MICTOBHUM, aje, Ha Hally AyMKy, HE MOXXHa MOroauTuch i3 TtBepmkeHHsM O.1. Binrmoecbkoi Ta
T.M. CiiHBKO TIO/I0 BCTAHOBJICHHS BCiMa MDKHAPOTHHMH aKTaMH MEX 3BYKCHHS IIpaB JIIOIWHU, TaK SK
JOCUTH 4YacTo HUMH mepeAbaveHa JHUIIE MOXIHMBICTh OOMEKEHHS 3aKpilNIeHOro o0cary IpaB
3aKOHOJIABCTBOM KOHKpETHOI nepskasy’. Ilpukianom moxe ciayrysarn Kousenuis OOH mpo npaBa quTHHHA
1989 poky, me y 4. 2 cT. 6 lependavdaeThbes, MO Aep KaBU-YIaCHUII 3a0€3MeTyIOTh BIDKUBAHHS 1 3J0pOBUI
PO3BHTOK IUTHHU Y MakCHMaJbHO MOXIUBIH Mipi. ToOTO y JOKYMEHTI He 3aKpilJIeHO YiTKOTO
MIHIMaJIBHOTO TIEPENIiKy 3aXOiB, SKi MOBUHHA BXXKMBATU JiepiKaBa JJis 3a0€3MCUCHHS TUTHHI TIEPBUHHOTO
IIpaBa Ha XKUTTsI, BOHU BU3HAYAIOTHCS 3 OTVISY Ha HALlIOHAIBHI MOXKIIMBOCTI.

Jeuo yrouHeHe BU3HAYEHHS TOHSTTS MDKHAPOJHUX CTaHAAPTIB MpaB JIOJUHH cHOPMYIbOBaHE
B HaykoBuX mpausx I1.M. PabinoBuua, sxuil y Horo 3MicT BKIIOYHMB Maiike BCi KJIIOUOBI O3HAKH AaHOT
mpaBoBoi kareropii. Tak, Ha TyMKy BUYEHOTO, MDKHApOJHI CTaHIApPTH MpaB JIOJUHU — IIe 3aKpiIUIieHi
Y MDKHApOJIHUX aKTaX i JMOKYMEHTaX, TeKCTyaldbHO YHi(iKOBaHI W (YHKIIOHATHRHO yHIBepCallbHI (s
MEeBHUX MDKHAPOJHUX 00’€IHaHb JepXKaB) MPUHIMIIKA Ta HOPMH, SIKI 3a IIOCEPEIHHUITBOM BEIBEMH
a0CTpaKTHHX, 3[eOUIbIIOr0 OI[IHOYHWUX, TEPMIHO-TOHATH (IKCYIOTh MiHIMaNbHO HEOOXimHMI abo

! lemuryuenxo, FO.C. (Bimm. pex.) (2003). FOpuouuna enyuxionedis: B 6 momax. Kuis: YkpaiHchKa eHLMKIONEis,
5, 614.

? Pynnesa, O.M. (2011). Misxcnapooui cmandapmu npas modunu mi ix pons 6 po3eumKy npagosoi cucmemu Vxpainu:
meopemuuHa xapakmepucmuxa: aBropedepar nucepraiii Ha 3100yTTsl HAyKOBOTO CTYIIEHIO JOKTOpa FOPHIUUYHUX
HayK. XapkiB: XapKiBCbKHI Hal[lOHaJIbLHNI yHIBEPCUTET BHYTPILIHIX crpas, 13.

? Moguan, A.I1. (1989). OCHOBHbIE NPHHIMIIBI MEXIyHAPOIHOTO IpaBa. [[PHHIMIIBI BCEOOIIEro yBaXKeH:s TIPaB
YeJIOBeKa M OCHOBHBIX cB000. Kypc medcoynapooroeo npaea. B 7 momax. Mocksa: Hayxka, 2, 184.

* 3axapenko, U.C. (2005). Mexcoynapoousie cmandapmul npas ueiosexa u 2padicoaniund i cosPEeMenoe Poccutickoe
3aKOHO0amMenNbCmeo.: KOHCMUMYYUOHHO-NPAsosoll acnekm: apTopedepaT quccepTaiy Ha MOTydeHNEe HAyYHOH
CTeTIeHH KaHauaaTa opuandeckux Hayk. Cankt-IlerepOypr: Cankr-IlerepOyprckuii yHUBEpCHTET, 7.

> Binrnoseeka, O.1. (2000). Iunremenmayis MiscnapoOHux cmanoapmis npag OUmuni 6 HayioHaTLHOMY
3axkoHoodascmei Yxpainu: apropedepar qucepraiii Ha 3700yTTs HAYKOBOTO CTYIEHIO JIOKTOpa IOPHIMYHUX HAYK.
KuiB: KuiBchkuit HauioHanbHMii yHiBepeuteT imeHi Tapaca llleBuenka, 7.

8 Crinbko, T.M. (2018). Mi>kHapoIHO-IIPaBOB] CTAHAPTH B raly3i IpaB JTIOIMHE Ta iX BitobpaxkenHs B Koncruryuii
VYxpaiuu. [lpasa nodunu i demoxpamis: 30IpHUK HAYKOBUX cTaTei, Xapkis, 31.

’ Tonuaperxo, O. (2012). [oHATTS Mi>KHAPOIHUX CTAHIAPTIB NPaB AUTHHU: TEOPETUUHUI acnieKT. Haykosi sanucku
ITnemumymy 3axonooascmea Bepxoenoi Paou Yrpainu, 3 (12), 19.
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Oa’kaHMIA 3MICT /91 0OCST IpaB JIOJUHU, 3yMOBIIOBaHI JOCSITHYTHUM PiBHEM COIiaIbHOTO PO3BHUTKY Ta
WOT0 IWHAMIKOI0, a TAaKOX BCTAHOBIIOIOTH ITO3WTHBHI OOOB’S3KM Jep)kaB IMONMO iX 3a0e3ledcHHS,
OXOPOHHU ¥ 3aXHUCTY Ta Nepe0avaroTh 3a X MOPYIICHHS CAaHKIIT MOTITHKO-FOPUIUIHOTO a00 MOTITHIHOTO
Xapakrepy .

PizHOBHIOM MIXKHApOIHHUX CTAHAAPTIB MpaB JIOAWMHY € MiDKHAPOIHI CTAHIAAPTH MpaBa Ha COIIaTbHUAN
3axucT, Aki M.M. lllymMuio mponoHye TakoX Ha3MBaTH «MDKHApOIHI cTraHmapTH y cdepl coIlialbHOTO
3aXHCTy» Ta BHU3HAYa€ SK COLIAIBHUM MiHIMyM, IO BCT@HOBJIOETHCS MIKHAPOJHHMH HOPMAaTHBHO-
MIPaBOBHMHU aKTaMH, KU € 0OOB’SI3KOBUM ISl KPaiH-ITIJIICAHTIB Ta Aa€ MOXIMBICTh HEIpane3laTHIM
ocobaM peai3yBaTH CBOI mpaBa Ta CBOGOIH y TOBHOMY 06Cs3i Ha PiBHI 3 Mpare3qaTHIMHE .

AM. FOmko ta H.M. IlIBens MponoHyOTh MiXXHAPOAHI CTaHAAPTH MpaBa Ha COLAJbHUN 3aXUCT
BH3HAUYATH B SKOCTiI KOMITIEKCY HOPM, KW 3aKPIiIICHUH B MiXKHAPOJAHO-TIPABOBUX aKTax, 110 BU3HAYAIOTh
TiTHI YMOBU >KUTTEIISTIBHOCTI JIIOAEH, 3a0€3MeUyI0Th PO3BUTOK OCOOM Ta COIMialbHY 3axuineHicTh. Lli
CTaHAAPTH, SIK BiJ3HAYAIOTh BYCHI, MAIOTh OYTH CIPUUHSATI 3aKOHOAABCTBOM KOXKHOI AEPIKABU IUIIXOM
mignucanHs Ta parudikanii Mi>KHapoOAHUX JTOTOBOPIB, a HaJall MOBHHHI OyTH PO3BMHEHI Ta MPHCTOCOBAHI
710 HAsIBHUX Y I(iif KpaiHi yMoB °.

Cxoxoi Touku 30py nporpumyerhcs Takox C.I. 3amapa, sika HaroJomrye, Mo MDKHApOIHUN
COLiaJIbHUI CTaHIapT — 1€ BIOPSAJKOBAaHA CHCTEMa YHIBepCaJlbHUX MIKHApOJHHX HOPM Ta HPUHIHIIIB,
pO3pOOIEHNX Ha OCHOBI B3a€EMHHMX YTOJl MiX JepkaBaMH MIOAO MUTaHb, IOB’SI3aHUX 31 CTBOPEHHSIM
€KOHOMIYHOTO, IOJIITHYHOTO, COIIaIbHOTO, KYJIBTYPHOTO 1 TPaBOBOTO CEPEAOBHINA, SKe O TO3BOIHIIO
JOJAM JIOCATATH COLIiabHOTO PO3BUTKY .

VY minoMy 3anpoIioHOBaHi HayKOBISIMA BU3HAYEHHS MIKHAPOIAHHUX CTAaHAAPTIiB COLIAIbHOTO 3aXUCTY
MICTHTP KJIIOYOBi O3HAKH JAHOI KaTETopii, SIKi JO3BOJISIOTH ii BHOKPEMHTH CEpPe[l IHITUX CXOXKUX MPaBOBHX
MOHATh, Y TOM K€ 4ac, Ha Hally OyMKy, 3amnporoHoBaHi A.M. FOmko, H.M. IlIgeus ta C.I. 3amaporo
nedininii € Bce X Taku HAaATO aOCTPAaKTHUMH, OCKIJIBKH Y IJI00aJbHOMY PO3YMiHHI BCI MIXHapOAHI
CTaHIIAPTHU TIPaB JIOJAWHU CIPsIMOBaHI Ha 3a0€3MEYeHHS COIIaIbHOTO PO3BUTKY JIFOJIWHU, II0 HEMOXKIIMBE
Y CepeIoBHUIII OOMEXEHHS IIPaB Ta CBOOOT OCOOHUCTOCTI.

He wmenm aOcTpakTHe BH3HAa4YeHHS MDKHApOIHUX CTaHIApTIB Yy cepi COLIANBHOIO 3axXHCTY
mporionye ['.C. JlanTes, sikuii 3a3Havae, M0 HAMH € MOJIENBbHI MPaBOBi 3acO0M, BUKOPHUCTOBYIOUH SIKi
JIep’)KaBu TIPH B3a€EMOJII MiKHAPOIHOTO Ta BHYTPIIIHHOIEPKABHOTO IPABOTIOPSAKIB BCTAHOBIIOIOTH Ta
peanisyioTh y3ro/pkeHi BMMOTM 10 CydacHHX CHCTEM COILiadbHOTO 3abesmedeHHs’. Y TOi ke dac,
HAyKOBEIIb JIOCHTh BIYYHO 3a3HA4Ya€, IO BiJMOBITHI MiXXHAPOJHI CTAHIAPTU 3aKPIILIIOIOTh CaMe Cy4acHi
BUMOTH JI0 CHCTEM COITIaTbHOTO 3aXUCTy (TOOTO COpMOBaHI MIISTXOM EBOJIOMIMHOTO PO3BHUTKY), SIKi
MOXYTh OYTH JOCSATHYTI BHKIIOYHO TPH B3a€MOJIl MIKHApOIHOTO CITIBTOBAPUCTBA 3 HAIIOHAJLHUM
MeXaHi3MOM JIep>KaBH.

MakcruManbHO HamMaraBscsl BpaxyBaTH crienn(iKy rary3eBux Mi>xkHapofgaux ctannaprtiB b.I. Cramikis,
SKUH 3a3HadYae, M0 MDKHAPOIHI CTAHAAPTH MIpaBa Ha COMIATLHAN 3aXUCT — 1€ epeadadeHi Mi>KHAPOTHUMHU
aKTaM{ TapaMmeTpy HaJaHHs oco0aM OKpPEMHUX BHJIB COIANILHOTO 3aXUCTy, IIO MalOTh Ui JCpiKaBU
peKoMeHamiitHnii abo 00OB’S3KOBHIA XapaKTep 1 peai3yloThCs Yepe3 HalliOHaIbHE 3aKOHOAAaBCTBO. Lli
TmapaMeTpH MICTATh: 1) colliaabHUN PHU3MK, IPHU HACTAHHI SKOTO HAAAETHCS BIATOBIMHUN BHI COIIaIbHOTO
3axucty (cepa 3acTocyBanHs); 2) KOJIO OCI0, SKi MISAral0Th 3aXUCTy (OTPUMYBadi COLIaIbHOTO 3aXKCTY );
3) yMOBH OTpHMAaHHs MpaBa Ha BiINOBIJHMH BUJ COLIANBHOTO 3aXHCTY; 4) THUMM COLIANbHOI JOMOMOTH
(TpommoBi BWILIATH, HATypajdbHa JOMOMOTa); 5)METOJ HapaxXyBaHHS MEPIOJHMYHUX TPOIIOBUX BHUILIAT
(Tpo1oBi oMIOMOTH, MOB’s13aHi 13 3apo0iTkoM abo (QiKcoBaHa JOMOMOTa, SIKa BUTLIAYY€ETHCS 3 YpaXyBaHHIM
MaTepialbHOrO CcTaHy); 6) mepiog Aii mpaBa Ha OTPUMAaHHS JONOMOTH (CTPOK, YNPOAOBXK SKOTO

! Pa6irnoBuy, I1.M. (2016). Mi>xkHapoIHI CTAaHAAPTH TPaB JIFOJUHH: BIACTUBOCTI, 3aralbHE TIOHATTS, KITacHu(iKaIis.
Bicnuk Hayionanvuoi akademii npasosux nayk Ykpainu, 1,24.

2 HTymuno, M.M. (2012). MixuapoaHi cTavgapTH y cepi comiaabHOTo 3aXUCTy. YHisepcumemcoKi HAyKoai 3anucku,
3 (43), 244.

3 XKepuaxos, B.B. (pex.) (2013). Miskcnapooni coyianshi cmandapmu: HasuansHui nocioHux. XapKis:

HY «lOpunuuna akanemis Ykpainu iM. SIpociaa Mynporoy, 48.

4 3amapa, C.I. (2011). /o nutanHs npo CyTHICTh MI>KHAPOIHOTO COLIAIBHOIO CTAHAAPTY. AKmyanvbHi npobiemu
pe2ymoeants 8IOHOCUH y chepi npayi i coyianvroeo 3abesnewenns. Xapkis: Kpocpoyn, 540.

> JTatnies, T.C. (2011). Mexcoynapoousie cmandapmoi coyuanbho2o obecneuenus: TACCEPTALHs Ha TOTydeHHE
HAyYHOU CTENCHH KaHIHUaTa IOPUINIeCKAX HayK. OMCK: YpallbCKasi rocyIapCTBEHHAS IOpHIUYecKas akaaeMus, 185.
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3MIACHIOIOTHCS TEPIOANYHI BUILIATH); 7) MEpioA OYiKyBaHHS (CTPOK, 3 AKOTO ITOYMHAETHCS BUILIATA,
HAIPHUKIAL, 3 6e3p0o6iTTs) .

VY Toii xe yac, migxig b.I. CramkiBa 10 BU3HAYCHHS JOCIIIKYBaHOI KaTeropii € ACmo CHipHHUM,
OCKIUJIBKM 30CEpeKY€ThCS BUKIIOYHO HA BKJIIOYEHHI JO 3MICTy MDKHApPOAHHUX CTaHOApTIB Y cdepi
COINIAJTBHOTO 3aXUCTy BH3HAUYCHUX HAa MUKHAPOIHOMY PiBHI HOPM 3MIMCHEHHS TPOITOBUX BHILIAT, a TAKOXK
MICTHTh BKa3iBKYy Ha Te, IO BIAMOBIJHI CTaHAApTH pealli3yloThCs 4Yepe3 HallioHaJlbHEe 3aKOHO/AaBCTBO.
MixHapoIHi K CTaHAAPTH MpaBa Ha COLIANbHUH 3aXHUCT € OiIbLI OaraTOrpaHHUMH Ta BU3HAYAIOTH SIK 3MiCT
caMoro TpaBa, TaK i OKpeMHUX HOro CKIAJ0BUX — MpaB y cepi coriansHOro 3a0e3redeHHs, Mo OB’ 13aHi
3 OTPUMAaHHAM Pi3HOMAHITHUX BHUIIB COITIAJIBHOTO 3aXHUCTy, MEPEINK SIKAX HE BHUCPIYETHCS BHKIIOTHO
IpOIIOBUMH BHUIDIaTamMu. KpiM TOro, OKpemi MDKHApOJHI aKTH, IIO MICTATh CTaHAapTH MpaBa
Ha COIIaIbHAN 3aXUCT, HE MOTPeOyIoTh paTHdikalii, MOXYTh HE BKIFOYATHUCS Yy 3MICT HallOHAIBHUX
HOPMATHBHO-TIPABOBUX AaKTiB, MPOTE 3aCTOCOBYBATHICS y MeXaHi3Mi 3a0e3MeUeHHs TpaBa Ha COMialbHUAN
3aXMCT.

Baprto BigzHauuTH, 1m0 UIS PO3YMiHHS NPUPOAU W OCOONMBOCTEH MIKHApOJHHX CTaHIApTIB MpaB
JIOAWHYU, a OT)KE U MpaBa Ha COLIATBHUN 3aXWCT, BXXIIMBE 3HAYCHHA Mae npuiiHaTa 4 TpynHs 1966 poky
Pezomoniist T'enepanbroi Acam6nei OOH BcTaHOBNIEHHST MIDKHAPOJIHHUX CTaHAAPTIB y cdepi npaB JIIOJUHA
Ne41/120. YV upoMy akTi 3a3Hau€HO, W0 HpPU NPUHHATTI MDKHApPOAHUX JOKYMEHTIB, sIKi (DIKCYIOTBH
CTaHIAPTH TpaB JIIOJMHH, IX IOJIO)KEHHS TMOBHHHI Y3TO/DKYBaTHUCh 3 ICHYIOUHMM 3BOJOM MiXKHAPOIHO-
MIpaBOBUX HOPM Y cdepi IpaB JTIOIUHN; BOHU MOBHHHI MaTH (DyHIAMEHTAIBHHUHA XapakTep i IPYHTYBaTHUCh
Ha MPUTAMaHHUX JIIOJCHKIA OCOOMCTOCTI TiMHOCTI W IMHHOCTI; OyTH JOCTAaTHBO UIiTKMMH, CIIyTyBaTH
JDKEPEJIOM TpaB Ta OO0OB’S3KIB, SKi MiANAIOTHCS BU3HAYCHHIO W 3MIHCHEHHIO; Tepeadavard, SKIIO e
JIOPEYHO, pEaTiCTUYHUN Ta €(QEeKTUBHHA MEXaHi3M 3MIMCHEHHS, Yy TOMY YHCII CHCTEMH IOJaHHS
JIOTIOBIJIEH; KOPUCTYBATHCH IIUPOKOIO MIXKHAPOIHOIO MiATPUMKOIO.

Kpim Toro, omHi€l0 3 03HAK MDKHAapOJHHMX CTaHIApPTIB MpaBa Ha COLIalbHUI 3axHCT € iX
MHOKWHHICTh, HACTIIKOM $IKOI € 3aKpIiIUIeHHS BiIIOBIIHUX CTAHAAPTIB 3HAYHOIO KiIbKICTh MiXKHApPOIHO-
MPaBOBUX aKTiB. Y 3B’SA3KYy 3 IIMM, BapTO KOHCTATyBaTH BEIIMKE 3HAUEHHS CHCTEMATH3allii MIKHAPOIHHX
CTaHAAPTIB AOCIIIKYBaHOTO BUIY, OCKIJIBKH CaM€ BOHA JJa€ MOXIIUBICTb OCSTHYTH ycCe PO3MAiTTsl 1aHOTO
MIPaBOBOTO (peHOMEHA.

Bapro 3a3HaunTH, IO NHTaHHSI CHCTEMATH3alii MDKHAPONHUX CTAHNAPTIB MpaB JIOAWHA SK
y 3arajipHii Teopii mpaBa, Tak i B paMKax OKpeMHUX HOro raixysei, € OJHUM 3 HAWIOIMMPEHIIINX MPeMETiB
HAYKOBHUX JOCIi/IKCHb.

3aco0oM cucTemMaTH3aIii MiXKHAPOAHIX CTAHIAPTIB MpaBa Ha COIiaTbHIM 3aXUCT € iX Kiacudikartis,
OCHOBHE 3aBJIaHHS SIKOT — MOEJHAHHS PI3HUX BHIIB BIANOBIIHUX HOPM MIKHAPOJHOIO MpaBa, [0 MOXYTh
BM3HAYaTH Pi3HI 3a 3MICTOM 3000B’s3aHHS AEPKaBU Y cepi COLIaTbHOTO 3aXMCTy, BHSABICHHS TaKHX
BiIMIHHOCTEH Ta CTBOPEHHSI €JIMHOI Ta YITKOI CHCTEMH CTaHAAPTIB TOCIiKyBaHOTO BUY.

Takum 9uHOM, CHCTeMAaTH3allil MiXHApPOJHUX CTAaHMAPTIB IpaBa Ha COIMANBHUHA 3aXUCT IMIITXOM
MPOBEJCHHs 1X KiacHQikallii JO3BOJUTH 3MAIMCHUTH SKICHE Ta JETalbHE iX JOCHIKCHHS, e()EeKTUBHY
OIIIHKY PiBHSI BiAMIOBIAHOCTI IM HAI[IOHATBHOTO 3aKOHOJABCTBA ¥ Cepi COLIATBHOTO 3aXUCTy HACEIICHHS.

ITopsim i3 TeopeTWYHWUM BHIIICHHS KpUTEpiiB Kiacudikarii MiKHApOMHUX CTaHAAPTIB IpaBa
Ha COI[IAJIbHUN 3aXUCT Ma€ MPaKTHYHE 3HAYCHHS, IO IIOJIATa€ Y COPUSHHI Ji€BIH IMIUIEMEHTAI
BIJIMOBIIHUX CTAHNIAPTIB Yy HAI[IOHAJIbHE 3aKOHOJABCTBO 3 METOI0 CTBOPEHHS €(PEKTHBHOTO Ta SIKICHOTO
MEXaHi3My YTBEP/KEHHsI ITpaBa Ha COIIAbHAN 3aXHCT B YKpaiHi. Y CBOI 4epry, BTUICHHS MDXHApPOIHUX
CTaHAAPTIB y HAI[IOHAIFHY IOPUANYHY MPAKTHKY Ta iX JOTPUMAaHHS 3a0€3NeUUTh YHUKHEHHS MOXIUBOCTI
HaKJIaJICHHS Ha YKpaiHy BiJIOBiTHUX CaHKI[iH, 3MIIIHUTh TO3HUIIIT JISpyKaBU Ha MiIXKHAPOHIH apeHi.

Bimomo, mo Bci MiXKHapOJHO-TIPaBOBI aKTH, a, OTXKE, 1 Ti, fAKi 3aKPIILIIOIOTH CTaHIAPTH MpaBa
Ha COIIJIbHAMA 3aXWCT, KIACH(IKYIOThCS 3a cheporo Ail Ha YHIBEpCalbHI, PeTioHANIBHI Ta MapPTHKYJIAPHI
(mBoxcToponHi)’. Jlo yHiBepcanrbHHX HOPM MiDKHAPOJHOTO NpaBa MOXHA BimHecTH akTu Opramizamii
00’emHaHUX HaIliil Ta MiXkHapoHOT opraHi3alii npaili, 10 perioHaTbHUAX — aKTH, SIKi YMHHI TUTBKH B MEXKaX
KOHKpeTHOTO periony (JlatuHchkoi Amepuku, €Bporm, A3ii, Adpukn). IlapTukynaspri MiKHApPOIHI
CTaHIAPTH Y cepl COIAILHOTO 3aXMCTy 3aKpIIICHI JIBOCTOPOHHIMH  MIKHApOJHO-IIPABOBHMU
JOTOBOpaMH, Ha MiJICTaBi IKUX CTOPOHH OepyTh Ha cebe MeBHi 30008’ s13aHHS Y LIl cdepi.

! Crauikis, B.1. (2011). ['apanmii npasa na coyianvhe 3abesneuenns: naguansie eudanus. Yepuiris: UepHiriBcoKuit
JIep>)KaBHUN IHCTHTYT MpaBa, COLIAILHUX TEXHOJIOTIH Ta mpart, 100.
? BaiimyparoB, M.O. (2008). Mixcnapooue ny6riune npaso. Xapkis: Omicceit, 319.
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brmm3pkuM 3a 3MicToM KputepieMm kKiacuikariii MiXHApOIHUX CTaHIApPTIB TpaBa Ha COLiaTbHHUN
3aXHCT € BUAUICHHS TPYI BiANOBIAHUX MIXXHAPOIHUX HOPM 3aJIC)KHO Bix Cy0’ekTa iX BCTaHOBJICHHA. Tak,
I'enepanbhoro Acambieero OOH npuitasTi 3aranpHa neknapanis npas JoauHu 1948 poky, KoneeHuis mpo
cratryc ObkeHuiB 1951 poky, [exnapauis npaB nutuau 1959 poky, Mi>xkHapogHHH TakT Mpo eKOHOMIiYH,
COiaJIbHI 1 KyJNbTypHI mpaBa 1966 poky, MiKHapOTHWH TaKT MPO TPOMAISIHCHKI 1 TONITHYHI TpaBa
1966 poky, Jleknapaiiis nmpo mpaBa po3yMoBo Bifctanux ocio 1971 poky, KoHBeHIlis npo mpaBa JTUTHHU
1989 poky, BceciTHs aeknaparis npo 3a0e3ledeHHs] BUKHUBaHH, 3aXUCTy Ta PO3BUTKY HiTei 199poky,
Konsentis mpo mpasa oci6 3 inBamignicTio 2000 poky i T.J.

CranmapT mpaBa Ha COIIAIBHUMA 3aXHUCT 3aKPIIUICHI TaKOXX HU3KOI0 KOHBEHITIH Ta peKOMEHMIaIlii
MixHaponHoi opraHizamii mpami. Xoya, HaKaib, Jumie aeski 3 aktiB MOII y comianbhill cdepi
parudikoBaHi YKpaiHOIO, BCE X BCi BOHHM MarOTh KOHILENTYalbHE 3HAUYEHHS AJS MaiOyTHHOTO PO3BUTKY
3aKOHOJIaBCTBA Y cdepi colianpHoro 3axucty. Jlo Takux mokyMeHTiB MokHa BimHecTH: Konpenriro MOII
Nel02 npo miHIMaNBHI HOpMH colliaibHOTO 3abe3nedeHHs 1952 poky, Konsennito MOIT Nel17 ocHoBHi
it Ta HOpMH coniaibHoi momitTuku 1962 poky, Konsenuito MOII Nel18 mpo piBHONpaBHICTh TPOMaSH
KpaiHu Ta iHo3eMIIiB 1 0ci0 6e3 rpomMaasHCTBa y raimy3i comianpHoro 3abe3neueHHs 1962 poky, KonBeHIiro
MOIT Nel21 npo momomoru y BUMagkax BUpoOHHYOro tpaBMaTu3my 1964 poky, Konseniiro MOIT Ne128
PO AONOMOTH 110 iHBAJIITHOCTI, IO CTAPOCTI 1 Y 3B’53Ky 3 BTpaTolo rogyBanbHuka 1967 poxy, Konsenuito
MOIT Nel30 mpo MeauyHy IOMOMOTY Ta AOMOMOTH Y BHMAIKy XBopoOH 1969 poky ta Pexomenpmairo
mo uei, Konsenriito MOII Nel57 mpo BCTaHOBIEHHS MiKHApPOIHOI CHCTEMHU 30€peXEHHS IpaB y Taiy3i
comianpHOro 3a6e3neverHHs 1982 poky Ta aesKi iHII.

I'eorpadiuno YkpaiHa € yacTHHOIO €BpOIH, L0 3yMOBJIIOE B)KJIMBE 3HAYCHHS PETiOHAIBHUX AKTiB,
MIPUHHATAX Y pamkax Pamu €Bporm, €pomeiickkoro Coro3y (mani— €C), y dopMyBaHHI €BPONEHCHKUX
(perioHaNbHUX) CTaHAAPTIB Y chepi COMIATFHOTO 3aXUCTy, BCTAHOBJICHHX, Iepll 3a Bce, KOHBEHIIE Mpo
3aXHCT TPaB 1 OCHOBOIOJIOXKHUX cBOOOA MoanHu 1950 poky, a Takok €BpPONEHCHKOIO COLIabHOI0 XapTi€to
(mignucanoto 18 xxoBTHS 1961 poky) i €BpONEHCHKOI0 COIIaTbHOK XapTi€r (MeperTHyTO0) (I MICaHO0
3 tpaBHst 1996 poky), npuiiHATHME Pamoro €Bpomny s 3aXUCTY COIIaThbHUX 1 €KOHOMIYHUX TIPaB JIFOWHU.
Ho wmiei kaTeropii M>KHapOIHHUX aKTiB TaKOX MOKHA BigHEeCTH €BpOIEiicbKy KOHBEHIIIO PO COLianbHy Ta
mennyay ponomory Ta IIpotokom no Hei (ETS Neld4) 1953 poky, €BpomelchKuil KOJEKC COIiaIbHOTO
3abesreueHas 1964 poxy (mepersiayTHE Y 1990 porti), Xaprito CriBTOBapHCTBa MPO OCHOBHI COITiaJTbHI
npaBa npaniBHUKiB 1989 poky, Xaprito ocHOBHHX mpaB €Bponeticbkoro Corozy 2000 poky, AupeKkTuUBY
Ne2000/43/EC Pagm €C, 1m0 IMITIEMEHTY€ TPUHIMI PIBHOTO CTABJICHHS JIO JIIOJCH, HE3AJICKHO BII iX
pacoBoro um eTHiuHOTO ToXomKkeHHS 2000 poky, JdupektuBy Pamm €C mpo amckpuMiHaiiio y cdepi
3aiiaaTocti 2000 poxy, Mamarceky nekiapaiilo Opo 3aXOOd [0 JOCATHEHHIO MpOrpecy Y raimysi
MOBHOMPABHOT y4acTi iHBaNiIB Y KUTTI TpOMaIsIHChKOrO cycniberBa 2003 poky, €BponeldcbKy KOHBEHIIIIO
PO YCUHOBIIEHHS HiTel (mepernsaHyty) 2011 poky, Konsenmiro Pangn €Bpornu mpo 3amo0iraHHsl HaCHIbCTBY
CTOCOBHO IHOK 1 JOMaITHhOMY HaCHJIBCTBY Ta 00poTh0y 3 My siButiamu (CETS Ne210) 2011 poky (mami —
CramOynbchka KoHBeHIIs) 1 T.1. OcobnrBe Micle y MexaHi3Mi 3aKpiIJIeHHS €BPOTEHCHKUX CTaHAAPTIB MMpaBa
Ha COLialIbHUI 3aXUCT 3aiMaroTh pilleHHsT €BPONEHCHKOrO Cy Iy 3 IIPaB JIIOANHH.

st BCeOIUHOTO PO3BUTKY CIIBPOOITHHUIITBA B Taly3i TPYIOBOI JISUTBHOCTI 1 COIIAILHOTO 3aXHCTY
IPOMaJIsH, SIKi MPAIOIOTh 32 MEXaMU KOPJIOHIB YKpaiHU Ta HIIUX JCPKaB, ypsAIoM OYyJIO YKIaJEHO TaKOXK
HU3KY ABOCTOPOHHIX yrox (3 Pecny6unikoto bonrapis, KoponisctBom Icmanis, JlaTBiiicekoto Pecry6mikoro,
PecrryOmikoro Yexis Ta iH.), SIKi BH3HA4YalOTh MOPSAAOK 3IiMCHEHHS COIIaIbHOTO 3aXWCTy MpPAalliBHHUKIB-
MITpaHTIB Ta WICHIB iX ciMeil.

3anekHO BiJ| IOPUIUYHOI CHIIM BiJIOBIIHUX MIKHAPOIAHHMX AaKTiB, IO 3aKPIiIUTIOIOTh CTaHIApTH
JOCIIPKYBaHOTO BUAY, BOHH HNOIIISIOTHCS Ha:

— 000B’sI3KOBI JI0 3aCTOCYBaHHS JIep KaBaMHU-yYUaCHUKAMH BiJIITOBITHOI opraHizamii 6e3 paTtudikarii
(3aranbHa nexnaparis pas ToAUHU 1948 poky, piteHHs €BpOIEHCHKOTO Cyay 3 MpaB JIIOMHH);

— 000B’s3k0Bi 110 3acTocyBaHHa mnpHu partudikanii (Konsenmiss Pagn €Bponum mpo 3axuct mpas
JIIOIMHY 1 OCHOBOTIOJIOKHIX ¢B000T 1950 poky);

— Ti, OI0 He miyIsIraTs patudikaiii, ane 6axani ms 3actocyBanHs (Pekomenmamis MOIT Ne 134
110710 MeIMYHOI IOTIOMOTH Ta JIOIOMOTH Y BHIIAIKY XBopobu 1969 poxy)'.

' Tyukosa, 3.I. (pen.) (2017). IlpoGremsr 0o6weii uacmu npasa coyuanshozo obecheyenus: MoHOrpadus. Mocksa:
IIpocnext, 190-191.
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Ha mouinmpHOCTI Knacudikanii MDKHAPOAHUX CTaHAAPTIB MpaB JIIOAWHHU 3aJIEKHO B iX 3MiCTy
HaIoJSTAl0Th aBTOPH HABYAILHOTO MociOHMKa «MiXHApOIHI coIliabHi CTaH,Z[apTI/I»l, K1 BUILIAIOTH
cTaHmaptd y cepi ocith, mpari, comiadbHOTO 3a0e3nedeHHs. Ha Hamry IyMKy, BHIAETBCS CIIPHOIO
TTO3HIIiSI HAYKOBINB IIOAO BHOKPEMJICHHS KOHKPETHHX TPYIN MIXHAPOIHHWX COIIAIbHUX CTaHAAPTIB, TUM
HE MCHIIIE, B paMKax JaHOTO JOCIHipkeHHs 3ampornoHoBanuit A.M. FOmko ta H.M. IllBenp kpurepiit
knacugikamii Moke OyTH 3acTOCOBaHMM Ul CHCTeMaru3alii MDKHapOIHMX CTaHOapTiB MpaBa
Ha COLiaJbHUHI 3aXHCT.

TakuM YMHOM, 3aJI€KHO Bil 3MICTYy MDXHApOAHI CTAaHZAPTH NPaBa HA COLIAJbHUN 3aXHCT MOXYTb
OyTH TIOHiJIEHI Ha BiAMOBIAHI HOPMH, IO BH3HAYAIOTH MiHIMaIhbHO HEoOXimgHI abo Oa)kaHi 3000B’s3aHHS
JICprKaBH I0JI0 BU3HAUCHHS 3MICTY 1/a00 00csry:

— TMpaBa Ha COLIANbHUH 3aXHCT B LIJIOMY;

— TIpaBa Ha MEAWYHY JOIIOMOTY;

— TIIpaBa Ha IPOLIOBI BUILIATH;

— TIpaBa Ha colliajJbHe 00CITyrOBYBaHHS;

— TIpaBa Ha HATYPaJbHY JOMOMOTY.

VY Toli xe yac, HAHOUIBII MOIIMPEHUM KpHUTEpieM Kiacugikalii Mi>KHApOAHUX CTaHIAPTIB y cdepi
COLIIaJIbHOTO 3aXUCTy € CyO’€KTHHWH, Ha MiJICTaBi AKOTO BCi MDKHApPOIHI HOPMHU BiJIIOBIIHOTO 3MICTY
MOIUIAIOTECS Ha 3arajibHi, [0 BU3HAYAIOTh CTAHJAPTH IpaBa Ha COLaTbHUN 3aXHCT 0e3 BpaXyBaHHS OyIb-
SIKUX OCOOJIMBOCTEH COIIAIbHOTO PU3WKY UM OCOOWMCTOCTI yIPaBOMOYEHOI O0COOW, Ta CIEMmialibHi, SKi €
OUTBII KOHKPETU30BAHUMH, TEPCOHIPIKOBAHUMH Ta, SK MPABWIO 3aKPIILTIOIOTH JIENO BUINMHA pPiBEHBb
rapanTii  JOCTI[PKyBaHOTO MpaBa Yy MOPIBHSHHI 3 3aradpbHUMH. CrHemianbHUMH — MIKHApOIHUMHU
CTaHIapTaMu y cdepi COLiaTbHOTO 3aXUCTy BHU3HAYAIOTHCS 3000B’s3aHHS JepkaB y cdepi 3a0e3nedeHHs
IpaBa Ha COILIaTbHUI 3aXUCT JiTel, BariTHUX XIHOK Ta TMOPOJIiNb, CiMed 3 AITbMH, MITEH-CHPIT, OCi0
3 IHBAMAHICTIO (miTel 3 iHBaNiAHICTIO), po3yMoBO Bimcranumx oci6, BlJI-iHdikoBanmx ocid, ocid, 1o
MOCTPaXKJIAJIM BiJl HEIIACHUX BUITAJKIB HAa BUPOOHMITBI Ta MpodeciiiHuX 3aXBOPIOBaHb, HEMpale3aTHUX
YTPUMaHIIiB TIOMEPJIOT0 TOLyBaJbHHUKA, OCI0 OXHUIIOTO BiKY, 0€3p00ITHUX 1 T.1.

[Ipu nmochimkeHHI MiIXHAPOAHO-IPABOBHX AaKTiB, IO 3aKpIIUIIOIOTH CIElialbHI CTaHAApPTH IpaBa
Ha COLIaJbHUN 3aXHCT, BCTAHOBICHO, IIO NpU iX (OpMyJIOBaHHI 3aCTOCOBYIOTBCSI JABa KpUTepii:
OCOOHMCTICHUH Ta KpHUTEpil COIIiAbHOTO PH3MKY, HACTaHHS SKOTO 3yMOBIIIOE TOTPeOy B OTpHUMaHHI
BIJIMOBITHUX 3aXOJMdIB cOIliagbHOrO 3axucTy. [Ipm mpOoMy, Ha Hally IyMKY, BapTO HAaroJjOCHTH, IO
BIJIMOBI/IHI KpUTepii HEBIAMAIIBHI OJMH BiJl OJJHOIO Ta 3aCTOCOBYIOTHCS KOMIUICKCHO, y IMOEJHAHHI OJMH
3 OTHUM, IO TOB’S3aHO 3 CYCIIIBHOIO MPHUPOAOI0 COLIaJbHUX PHU3UKIB Ta MOMJIMBICTIO OKPEMHUX 3 HHX
HACTaTH y KUTTi BUKJIIOYHO KOHKPETHOI TPYIH JIOEH.

BucHoBkH. TakuM 4MHOM, MOKHA CTBEPKYBATH, 1110 MIXKHAPOHI CTAHJAPTH IpaBa Ha COLiaJbHUN
3aXHUCT — 1€ KOMIUIEKC HOPM, B3aKpIIUICHUX Y MDKHApOTHUX aKTaxX, SKI BHACIIIOK IX Jerami3arii
y BHYTPIIIHBOMY 3aKOHOJABCTBI JI€PyKaBH CTAIOTh OOOB’SI3KOBHMHM JUIA peaitizalii abo 3acTOCOBYIOTHCS
JOOPOBLIBHO Ta BU3HAYAIOTH MiHIMAJIBHO HEOOXIHMIT a00 OaxkaHuUil 3MICT 1/4n 0OCST MpaBa Ha COLIaTbHUMA
3aXHMCT, 3yMOBJICHI JOCSITHYTUM piBHEM COLIaJbHOIO PO3BUTKY Ta HOro IMHAMIKOIO, a TaKOX
BCTAHOBJIOIOTH TIO3UTHBHI 000B’SI3KH JAeprKaB IMIOI0 HOTO peaizallii, 0OXOpOHH ¥ 3aXUCTy Ta mependadaroTh
3a iX MOPYIICHHS CaHKIi1 MOJTITHKO-IOPUINIHOTO a00 MONITHYHOTO XapaKTepy.

MixHapoaHi CTaHAAPTH IpaBa Ha COLIAJLHUN 3aXHCT MOXYTh OyTH Kiacu(ikoBaHi: 3a cheporo ix
MOLIMPEHHS — Ha yHiBepCajbHi, perioHajbHI Ta MApTUKYJSPHI; 3aJeKHO Bif Cy0’€KkTa BCTAHOBJICHHS —
Ha Ti, 1o npuiimaroTbes iHcTuTyUisMu OOH, MOIL, Pagu €Bpomnu, €sporneiicbkoro Coro3sy i T.1.; 3aJI€KHO
BiJI IOPUIMYHOT CHJIM — Ha 000B’SI3KOBI JJIs 3aCTOCYBaHHA 0€3 paTudikarii, 000B’I3KOBI IS 3aCTOCYBaHHS
3a yMOBH patudikarii, Ti, 110 MalOTh PEKOMEHJIAIIIMHNI XapakTep, He MiJUIATaloTh paTudikalii Ta 6axaHi
IUISl 3aCTOCYBAHHS; 3aJI€KHO BijJ 3MICTY — Ha Ti, [0 BU3HAYAIOTh CTAaHJApTH MpaBa Ha COLIAIBHUHA 3aXHCT
B [UIOMYy, TpaBa Ha MEJUYHY JOIOMOTY, Ha IPOIIOBI BHUIUIATH, HAa COLliajibHE OOCIYrOBYBaHHS Ta
HaTypajbHy [ONOMOTY; 3aJIe)KHO Bl Cy0’ekTa, NpaBO Ha COLIANBHUM 3axXUCT SKOTO IiJUIArae
CTaHAApTH3aIlii, — Ha 3arajibHi Ta CHEIialbHi.

' epuakos, B.B. (pen.) (2013). Mixcnapooni coyianvhi cmandapmu. HaBdanbHUiA mocioHuk. XapKis:
HY «¥Opunnuna akanemis Ykpainu im. SIpociaBa Mynporoy, 23.

18



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 6 Issue 2 2019

References:

1. Baymuratov, M.O. (2008). Mizhnarodne publichne pravo [International Public Law]. Kharkiv: Odyssey.
[in Ukrainian].

2. Vinhlovska, O.I. (2000). Implementatsiya mizhnarodnykh standartiv prav dytyny v natsionalnomu zakonodavstvi
Ukrayiny. avtoreferat dysertatsiyi na zdobuttya naukovoho stupenyu doktora yurydychnykh nauk [Implementation
of international standards of the rights of the child in the national legislation of Ukraine: dissertation for obtaining
a scientific degree of the doctor of jurisprudence]. Kyiv: Kyiv Taras Shevchenko National University. [in Ukrainian].

3. Honcharenko, O. (2012). Ponyattya mizhnarodnykh standartiv prav dytyny: teoretychnyy aspekt [The concept
of international standards of the rights of the child: the theoretical aspect]. Naukovi zapysky Instytutu
zakonodavstva Verkhovnoyi Rady Ukrayiny [Scientific notes of the Institute of Legislation of the Verkhovna
Rada of Ukraine], no. 3 (12), 18-25. [in Ukrainian].

4. Grinchishin, D.G. (ed.) (1988). Kratkiy tolkovyy slovar’ ukrainskogo yazyka: boleye 6750 slov [Concise Dictionary
of the Ukrainian language: more than 6750 words]. Kyiv: Radyans’ka shkola [in Russian].

5. Zhernakov, V.V. (ed.) (2013). Mizhnarodni sotsialni standarty: navchalnyy posibnyk [International Social
Standards: Tutorial]. Kharkiv: NU «Yurydychna akademiya Ukrayiny im. Yaroslava Mudroho». [in Ukrainian].

6. Zapara, S.I. (2011). Do pytannya pro sutnist mizhnarodnoho sotsialnoho standartu [To the question of the essence
of the international social standard]. Aktualni problemy rehulyuvannya vidnosyn u sferi pratsi i sotsialnoho
zabezpechennya [ Actual problems of regulation of relations in the field of labor and social security]. Kharkiv:
Krosroud, 535-541. [in Ukrainian].

7. Zakharenko, I.S. (2005). Mezhdunarodnyye standarty prav cheloveka i grazhdanina i sovremennoye rossiyskoye
zakonodatel’stvo: konstitutsionno-pravovoy aspekt: avtoreferat dissertatsii na polucheniye nauchnoy stepeni
kandidata yuridicheskikh nauk [International standards of human rights of a citizen and modern Russian
legislation: constitutional legal aspect: dissertation author’s abstract for a scientific degree of candidate of legal
sciences]. Saint-Petersburg: Sankt-Peterburgskiy universitet. [in Russian].

8. Latpev, G.S. (2011). Mezhdunarodnyye standarty sotsial 'nogo obespecheniya: dissertatsiya na polucheniye
nauchnoy stepeni kandidata yuridicheskikh nauk [International standards of social security: dissertation
for the degree of Candidate of Law]. Omsk. [in Russian].

9. Movchan, A.P. (1989). Osnovnyye printsipy mezhdunarodnogo prava. Printsipy vseobshchego uvazheniya prav
cheloveka i osnovnykh svobod. Kurs mezhdunarodnogo prava. V' 7 tomakh [Basic principles of international law.
Principles of universal respect for human rights and fundamental freedoms. The course of international law.

In 7 volumes]. Moscow: Nauka. [in Russian].

10. Rabinovych, P.M. (2016). Mizhnarodni standarty prav lyudyny: vlastyvosti, zahalne ponyattya, klasyfikatsiya
[International human rights standards: properties, general concept, classification]. Visnyk Natsionalnoyi akademiyi
pravovykh nauk Ukrayiny [Bulletin of the National Academy of Legal Sciences of Ukraine], no. 1, 23-29.

[in Ukrainian].

11. Rudnyeva, O.M. (2011). Mizhnarodni standarty prav lyudyny ti yikh rol v rozvytku pravovoyi systemy Ukrayiny:
teoretychna kharakterystyka: avtoreferat dysertatsiyi na zdobuttya naukovoho stupenyu doktora yurydychnykh
nauk [International human rights standards and their role in the development of the legal system of Ukraine:
the theoretical characteristic: the dissertation dissertation for obtaining the scientific degree of the doctor
of jurisprudence]. Kharkiv. [in Ukrainian].

12. Slinko, T.M. (2018). Mizhnarodno-pravovi standarty v haluzi prav lyudyny ta yikh vidobrazhennya
v Konstytutsiyi Ukrayiny [nternational legal standards in the field of human rights and their reflection
in the Constitution of Ukraine]. Prava lyudyny i demokratiya: zbirnyk naukovykh statey [Human Rights and
Democracy: a collection of scientific articles]. Kharkiv, 30-34. [in Ukrainian].

13. Stashkiv, B.I. (2011). Harantiyi prava na sotsialne zabezpechennya: navchalne vydannya [Guarantees of the right
to social security: educational edition]. Chernihiv. [in Ukrainian].

14. Tuchkova, E.G. (ed.) (2017). Problemy obshchey chasti prava sotsial 'nogo obespecheniya: monografiya
[Problems of the general part of social security law: monograph]. Moscow: Prospect. [in Russian].

15. Shemshuchenko, YU.S. (vidp. red.) (2003). Yurydychna entsyklopediya: V 6 tomakh [Legal Encyclopedia:

In 6 volumes]. Kyiv. [in Ukrainian].

16. Shumylo, M.M. (2012). Mizhnarodni standarty u sferi sotsial'noho zakhystu [International standards in the field
of social protection]. Universytetski naukovi zapysky [University Scientific Notes], no, 3 (43), 240-249.

[in Ukrainian].

19



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

Yuliia Reminska
Taras Shevchenko National University of Kyiv, Ukraine

RULE OF LAW IN GLOBAL LAW-MAKING:
THE CASE OF INTELLIGENT DESIGN

In the last decade approximation approach to the cooperation in the rule of law development has
become increasingly popular. Unlike the majority of scientific investigations in the rule of law field,
this paper discusses the principle’s possibility to become substantially enriched via the
supranational process of legal norm generating. Against this background, the author makes some
methodological delineation between international and global law-making, stressing on the fact
that the latter has a broader scope and is not boundary-limited. Having made this, it is emphasized
that global law-making as a gnostic value has its own internal and external purposes. Namely, the
last one unifies axiological parameters that are valuable for the synergies between different levels
of legal systems. The article concludes with an exploration of the two dimensions within which
the rule of law principle might be reflected in the context of global law-making.

Keywords: rule of law, legal principle, law-making, global law-making, international legal system,
convergence of municipal legal systems.

The proliferation of international organizations and new legal regimes has been recognized to play
a significant role in the international law-making process. While rule of law theoretical characteristics
received abundant attention over the last several decades, it is less known about its immanent parameters in
relation to the particular legal phenomenon — international law-making. This type of law-making activity
increases the importance for cooperation of the countries as participants in international legal relations,
especially in the area of approximation of national legal systems, unification and harmonization of their
legal frameworks.

Although there is no single methodological toolkit to reveal theoretically-legal characteristics
of the international law-making, in this article I suggest the most suitable for current topic approaches
employed to describe it.

Specifically, in 1981, in one of the narrower definitions, W. M. Reisman explained international law-
making as the process in which certain policies that self-described as law are made. In contrast, broad
understanding of this concept represents it as “the aggregate of processes in the [international] community
by which political representatives at varying levels of consciousness are shaped and changed”. The
international law-making, in this sense, is a process of communication and all subjects involved in this
processes, form the so-called “communications networks”. In Reisman’s opinion, being a complex
communicative process, the international law-making has its own phases:

* First phase, in which all actors of international affairs (both national and international officials,
governmental and non-governmental organizations) acquire the status of communicators.

* Second phase, where all these actors are authorized as the participants of international law-making;
this stage presupposes the identification of particular communicators as well as their expectations and
demands for certain social values to be materialized in law-making results.

* Third phase: various points of view and ideas regarding international policy-making shall be agreed
upon all subjects of communication process.

* Fourth phase presupposes evidence-gathering by all communicators necessary to justify certain
law-making policy.

* Fifth phase includes activities related to the search of various communicative modalities and law-
making strategies.

-1 Sixth phase: the outcomes of such communication are matched with the appropriate behavior
models'.

! Reisman, M. (1981). International Law-making: A Process of Communication. Yale Faculty Scholarship Series, 101-120.
<https://digitalcommons.law.yale.edu/cgi/viewcontent.cgi?referer=https://www.google.com/&httpsredir=1&article=
1719&context=fss_papers> (2019, February, 19).
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Although legal thinker rightly provides us with the immanent characteristic of the international law-
making — its communicative nature, he focuses almost exclusively on its procedural aspect. Reisman’s
considerations are largely confined to the processes of policies harmonization between international law
actors, rather than to the normative effect that occurs within this process. His reflections on significance
of international policy coherence are undoubtedly impressive work of legal theory, but its teleological
potential is virtually absent. His explicit concern with linking all “communication networks” together treats
established international law-making practices as a highly politically-sensitive process. In the broader
outlook, while we do not deny the legitimacy of the issue raised, we believe that more space and greater
emphasis should have been given to the development of rule of law standards, particularly, their dynamics
within the convergence of the legal orders.

Y. Radi and C. Brélmann in their Research Handbook on the Theory and Practice of International
Lawmaking used idiosyncratic methodological technique which centers on certain structural components of
the research definition. Drawing on Chinkin’s and Schachter’s findings, legal thinkers offer to divide the
definition of “international law-making” into three parts (segments):

1. ‘law’, which in its statically sense, is considered as a body of rules; visually, this segment shows
all possible ways and methods for law creation;

2. ‘making’ as a marker to denote the process within which law is made; semantically, this means
that when we combine ‘law’ with ‘making’, it means that the former can be made in quite different ways;

3. ‘international’ as attributive highlights normative authority determining subjects of this law-
making and emphasizing on its limit-free scope'.

As should become clear, my sympathies lie with an approach that understands international law-
making fairly broadly. Within this perspective, some representatives of the Western scholarship suggest to
consider international law-making as the model of international cooperation aimed at the creation a new
legal framework for certain area of human activity. In my opinion, the reasons for such long-term thinking,
primarily lies in the existence of two competing approaches — natural and positive law doctrine.
Particularly, international law theorists Rudiger Wolfrum and Volker Rében recognize that: “Natural
lawyers have concentrated on the deliberative, consensual process by which referred policy is clarified,
while positivists have focused on organized political power as the distinguishing feature of legislation™.
However, it should be argued that as a flexible form of international cooperation activity, the law-making
by its very nature should be shaped within normative content and reflect community expectations
in a certain area of social life.

It is therefore not surprising that many English-language authors suggest quite different terms
(instead of well-known “international law-making”) used to denote this process. Particularly, such field-
oriented literature is rich in following expressions: “transnational lawmaking™”, “international norm
generating process™, “global law-making™”, etc. Since the scope of this research does not focused on
deliberative linguistic issues, nevertheless it is necessary to make some methodological clarification.

I strongly believe that the term “international law-making” should be substituted by another one —
“global law-making”. Simply, there is one strong reason for this. The characteristics “international” and
“transnational” intrinsically are much narrower in their scope than the attribute as “global”. That is, while
the scope of the former is restricted to the relations between States or cross-border relations between non-
state actors, the latter includes world-wide transboundary interactions not only between wide range
of actors, but also at the different policy levels.

' Brolmann, C., Radi, Y. (2016). Research handbook on the theory and practice of international lawmaking.
Cheltenham, UK: Edward Elgar Publishing.

> Wolfrum, R. (2005). Developments of international law in treaty making. Berlin: Springer.

? See, for example, scientific investigation conducted by Dennis Paterson “Transnational Lawmaking”

in Broélmann, C., Radi, Y. (2016). Research handbook on the theory and practice of international lawmaking.
Cheltenham, UK: Edward Elgar Publishing.; or Quack, S. (2007). Legal Professionals and Transnational Law-Making:
A Case of Distributed Agency. Organization, 14(5), 643-666.; or DAspremont, J. (2016). Epistemic forces in
international law foundational doctrines and techniques of international legal argumentation. Cheltenham,

UK; Northhampton, MA: Edward Elgar Publishing.

* Andreassen, B.A., Sano, H., McInerney-Lankford, S.A. (2018). Research methods in human rights: A handbook.
Cheltenham, UK: Edward Elgar Publishing.

> Block-Lieb, S., Halliday, T.C. (2006). Legitimation and Global Lawmaking. SSRN Electronic Journal.; Vanessa
Mak, ‘Mak, V. (2012). Normative Standards and Global Law-Making. Reflections on Global Law, 17(2), 109-117.
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In its turn, this aspect of the research derives from the fact that all global law-making products
reproduce the results of collective identity. Therefore, this activity relates to the conscious need to achieve
goals defined by global community. Among other things, such goals may have quite different normative
value, offering in its content the instruments of both soft and hard law. Within the global law-making, the
concept of the rule of law has gained a special importance among those national legal orders engaged in
substantial socio-political and economic reformation processes.

This means that global-law making might be represented as a complex process of materialization of
objective social needs via the legal standards which are maintained at different levels of managerial and
organizational level. In this regard, the doctrine of global law-making shall be aimed at: a) universal
harmonization of generally accepted standards on legal regulation of relevant public relations; b) regulation
of certain political and legal situation. As the focal point of the present article is the rule of law concept
within global law-making perspective, I consider the first aspect as a more theoretically tangible that the
second one for several reasons.

First and foremost, global lawmaking relates primarily to the product of intellectual and
proactively willful activity. In turn, the product of such activity is determined by the importance for the
international law subjects to achieve specific public goal(s). Secondly, the essence of global law-making
can be revealed through teleological reasons for the development of national legal systems, as the
international legal norm is a materialized model of a certain socially significant value or idea.
Ontologically, this has led to a worldwide shift of the implementation of global legal standards into
municipal legislation. Notably, the need in consistent legal standards (developed at the global level) is
emphasized in particular for domestic legal systems that have gone through the process of governance
crisis and prolonged political conflict as these are considered to be unsustainable and those which pose
obstacles for successful globalization.

At the same time, gnostic value of the global law-making category lies principally in the fact that its
existence is predetermined by certain internal and external purposes. Internal purposes encapsulate the
values that in their entirety shape the international legal order (for example, the development and adoption
of a law-making act aimed at overcoming international terrorism or supporting the right of certain nation to
self-determination). In contrast, the external purposes are only those values that have an integrative
importance for the interaction between international legal system and its domestic analogues (in particular,
the legal integration of national legal orders, the implementation of certain international legal standards in
State’s legislation, etc.). Since a detailed analysis of the global law-making’s internal purposes goes beyond
the scope of current research tasks, I am of the opinion that the theoretical and legal focus should be shifted
precisely to the external purposes of abovementioned phenomenon.

At the same time, while the rule of law appraisal at the level of States’ political coordination is not
controversial and is relatively well understood, the idea that the rule of law standards are the logical product
of global law-making has survived up to the present day. Beaulac, for example, is keenly interested in
“externalisation of the rule of law values”, thus transposing its essential components (principle of legal
normativity, adequate creation and equal application of legal norms, adjudicative enforcement of
normativity) to supranational level'. A relevant part of the rule of literature has centered in the dichotomy
between its national and international versions®. However, attempts to use the achievements in
theoretically-legal research in addressing the question of the rule of law place within global law-making
activities, demonstrate for the most part quite limited results. Thus, for example, almost the only work
devoted to the outlined research field is a scientific article written by S. Duquet in collaboration with

' See, Stéphane Beaulac’s paper “The Rule of Law in International Law Today” in Palombella, G., & Walker, N.
(2009). Relocating the rule of law. Oxford: Hart.

* Neate, F. W., Agbakoba, O. (2009). The rule of law: Perspectives from around the globe. London: LexisNexis.;
Kanetake, M. (n.d.). The Interfaces Between the National and International Rule of Law: A Framework Paper.

The Rule of Law at the National and International Levels: Contestations and Deference.; Waldron, J. (2009).

Are Sovereigns Entitled to the Benefit of the International Rule of Law? SSRN Electronic Journal, 1-35.; Owada, H.
(2009). The Rule of Law in a Globalizing World — An Asian Perspective. Washington University Global Studies Law
Review, 8(2), 187-205. <https://openscholarship.wustl.edu/cgi/viewcontent.cgi?article=1072&context=law_globalstudies>.
(2019, February, 19).; Wouters, J., Burnay, M. (2013). The International Rule of Law: European and Asian
Perspectives. Revue Belge De Droit International, 2, 299-306. <http://fr.bruylant.larciergroup.com/resource/extra/
9782802746447/RBDI_N 13 2 web intro.pdf>. (2019, February, 19).
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J. Pauwelyn, R. A. Wessel and J. Wouters'. Cited study, nevertheless, is aimed rather at a theoretically-
legal determination of the rule of law impact on the effectiveness of informal international law-making.
However, the issue becomes more complicated as the law-making potential of relevant international acts is
almost locked today for many post-Soviet States (namely, Ukraine). As a result, the level of law
enforcement practice in the rule of law implementation is quite low (as evidenced by the World Justice
Project annual reports®).

Considering the increasing importance of international legal instruments, one is inclined to ask why
there have been so few attempts to theorize linear developments in the rule of law modification at the
international level. Thus, as current scientific discourse has directly moved on, the following part of
information deals specifically with the rule of law materialization in global law-making activity and
contains mostly personal thoughts.

As has been noted elsewhere in the present text, global law-making activity has its own axiological
determinants, which can simultaneously serve as its external purposes. Logically, one of these values is the
rule of law. This principle, being in an ‘interaction vacuum’ between two types of legal systems —
international and municipal, — is actively enshrined in acts of law-making activity, the ultimate goal of
which is to fix generally accepted standards of legal behavior and their further unification from
implementation in States’ legal practices.

Basically, from our perspective, in addressing the issue regarding the rule of law role in global law-
making, the following methodological explication should be taken into account. With reference to the legal
norm generating, rule of law principle can be translated into action as: a) an instrument or b) its ultimate
goal.

As the instrument of global law-making, the rule of law principle “molds” certain formal
requirements for law-making acts. That is, it establishes clear frameworks for their development and
adoption. In fact, the rule of law is a sui generis axiological guideline in the legal drafting methodology
necessary for the proper development of such law-making acts.

As the ultimate goal, this principle directly becomes the target of global law-making activity. Within
the framework of international legal relations, it acquires new manifestations, i.e. its content is substantially
enriched by certain international institutions (both international organizations of global and regional
importance, and international judicial bodies).

The scope of the present research limits me to the second rule of law parameter. Being manifested at
the level of international affairs, rule of law reflects itself also as the topic for global policy-making,
specifically, with an aim to incorporate its results into the State’s internal policies. Changes in global legal
order are equally kaleidoscopic. As it was argued previously, international law sources (namely, soft law
instruments) have become important means for comvergence of municipal legal systems and their
approximation with the legal system of supranational level. In the era of cross-border cooperation,
international law needs to reflect socio-political values that are commonly held in all States. For this very
reason, every viable community (local, regional) endeavors to “extract” such values and enshrine them into
their legislation. Therefore, the rule of law quality to serve as the normative basis for the interaction
between municipal legal systems is the logical result of the dialectic synergies between two levels of legal
orders (supranational and national). This is primarily objectified in “international law-making acts” (in this
sense, the attribute “international” denotes that law-making act is developed within the framework of
international affairs). We did not find any definition of this term, thus, it is appropriate to suggest own.
Thus, international law-making act can be understood as the exercise of the will of authorized
international law subjects aimed at establishing, modifying or renewal particular normative prescription
resulted in a written document, which contains relevant legal regulations on the promotion of certain socio-
political values.

This is precisely why, acts of global law-making, where the rule of law is the key subject, are of
particular importance for the development of domestic legal norms. In this, such international legal
standards can be classified as non-traditional sources of international law as their normative construction
does not create any commitments (in contrast to international law treaties) to its potential recipients.

! Duquet, S., Pauwelyn, J., Wessel, R. A., Wouters, J. (2014). Upholding the Rule of Law in Informal International
Lawmaking Processes. Hague Journal on the Rule of Law, 6(01), 75-95.

> World Justice Project. Report on Rule of Law Index 2017-2018. <https://worldjusticeproject.org/sites/default/files/
documents/WJP-ROLI-2018-June-Online-Edition_0.pdf>. (2019, February, 19).
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Moreover, these sources are quite essential for national legal practice for several reasons. Firstly, at the law-
making level, national legislator should take into account and use relevant rule of law international
standards as a target determinant. In this case, rule of law serves as the factor of law creation. Secondly, in
order to regulate public relations, international standards of the rule of law can act as a factor of the law
enforcement, if there are legislative gaps in the country’s municipal law. This aspect is clearly reflected at
the level of judicial law-making, where the rule of law principle is the immediate normative condition
(basis) to take a decision on a specific legal case.

The above trend is based primarily from the direct interest of the global community in the facilitation
to the promotion of such standards through the development of various forms of international cooperation.
This produces tangible results — creation of soft law norms, subject to the existence of appropriate
mechanisms for determination the implementation feasibility. In this case, 1 strongly believe that
instruments of soft law are no less effective that a certain norm of the hard law.

Hence, within the framework of global law-making, the rule of law reflects in itself two crucial
teleological characteristics. The first one is that the rule of law, being a common heritage for the local
societies, is extended to the international level and borrowed by specific organization (namely, regional)
with an aim to modify and improve it substantially. The second one is that there are actions specifically
centered on the incorporation of these rule of law modified standards back into the municipal legal systems.
These characteristics can thus be seen as:

1) the rule of law standards modification via interaction between legal system of a higher level with
its municipal analogues; or

2) the implementation of the modified rule of law standards into domestic legal systems taking into
account special needs and interests of certain community.

Having made these methodological remarks, our central research argument is that the rule of law
standards are best developed at the international level (within various international law actors) and then
materialized in instruments of soft law with an aim to streamline the process of reception such-like
standards into the national legislation (both primary and secondary). Along with this, markedly new rule of
law standards that are objectified in the soft international law instruments, may impact on national legislator
in two ways. First, it acts as the assessment criteria of domestic legislation to be treated as effective and
appropriate. And, secondly, the duality of the rule of law paradox presupposes that rule of law standards by
themselves are the product of the global law-making, but at the same time they serve as the empirical basis
for the national law-making activity.
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EUROPEAN INTEGRATION POLICY

OF THE EASTERN PARTNERSHIP COUNTRIES
DURING THE PERIOD FROM 2014 TILL EARLY 2018:
GEORGIA, MOLDOVA AND UKRAINE CASE STUDIES

The EU is one of the most influential actors in the world process. The European Neighborhood,
the Eastern Partnership, the Association Agreements are those forms of interaction that are
aimed at integrating the neighboring regions into the EU. In 2014 Georgia, Moldova and Ukraine
have already signed the Association Agreement with the EU and now these countries are
undergoing significant changes. The results of the Euro integration policy of the three countries
in the period 2014 — early 2018 show that Georgia, Moldova and Ukraine must be capable of
functional integration. Membership is preceded by the development of elements of functional
integration as well as by a country’s rapprochement with the EU, the deepening of trade
relations, closer economic and industrial cooperation.

Keywords: Association agreement, Eastern Partnership, European integration, European Parliament.

In May 2008, Poland and Sweden proposed creating a new initiative aimed at cooperation with the
former Soviet countries — the Eastern Partnership (EaP). In a year (7 May 2009), the Eastern Partnership
initiative was fully launched at the Prague Summit as an integral part of the European Neighbourhood
Policy (ENP). It was driven by several factors — an interest of the Eastern European countries in deeper
European integration, the EU’s internal need for strengthening the Eastern direction of its foreign policy
and the security situation in the region.

The establishment of the Eastern Partnership resulted in differentiation of the EU’s foreign policy
approaches to its relations with its Southern and Eastern neighbours which were treated in the same way
under the ENP. The EaP goals were defined as political association and economic integration between the
EU and its Eastern Partners: Ukraine, Moldova, Georgia, Azerbaijan, Belarus and Armenia, which provided
for concluding new Association Agreements with the EU and the Deep and Comprehensive Free Trade
Areas as well as for gradual integration to the EU economy.

The goal of this article is to analyze the outcomes of the European Integration policy of Georgia,
Moldova and Ukraine during the period from 2014 till early 2018 as well as the EU integration prospects of
these countries.

The study of general outcomes of the European Integration policies in Georgia, Moldova and
Ukraine during the period from 2014 till early 2018 in the context of implementation of the Association
Agreements is based on an in-depth analysis of source material, including official documents, declarations,
public presentations by various actors and decision makers, as well as of secondary information, including
articles, scientific literature, academic literature, reports by NGOs and news agencies. All collected data
was thoroughly verified and subjected to critical analysis.

The integration processes continuing in Georgia, Moldova and Ukraine are characterized by different
pace, depth and complexity. However, all of them are aimed at approximation of the legal framework with
the EU aquis. It became necessary as soon as the Association Agreement was signed.

When assessing the outcomes of the European Integration policies of the Eastern Partner countries,
achieved in the course of fulfilment by Georgia, Moldova and Ukraine of their commitments under the
Association Agreements, the focus was on the following aspects:

1. General characteristics of the social and economic situation in Georgia, Moldova and Ukraine
allowed for the analysis of the preconditions for the European Integration reforms. The population and the
GDP per capita figures somehow explain the difference in pace and key aspects of reforms in each country.

2. The analysis of institutional development of authorities and the civil society institutions enabled
to identify common features and differences in the mandate and functions of institutions entrusted with
implementation and coordination of the European Integration reforms.
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3. The analysis of involvement of the civil society organizations in the decision making process at
the authorities in the course of the European Integration reforms shows a level of interaction of the
authorities in each country and the EU institutions with the Civil Society Platforms established and
operating in Georgia, Moldova and Ukraine under the Association Agreements.

4. The study and systematization of short-term prospects and challenges to be faced by each
country within the framework of the European Integration policy has led us to conclude that despite some
progress made in implementation of the European Integration reforms in Georgia, Moldova and Ukraine,
real and meaningful results of the transformation for the people in these countries will be seen in the long-
term perspective. The pace of the European Integration reforms is lower that it was initially expected.

In 2014, Georgia, Moldova and Ukraine signed the Association Agreements (AA). Therefore, the
EaP faced the challenge related to the division of the Partner countries into those who concluded the
Association Agreements with the EU and those who did not.

On 1 July 2016, the Association Agreements between the EU and Moldova and Georgia came into
full force. Provisional application of both Agreements started on 1 September 2014.

In case of Ukraine, the so called «provisional application» of the Association Agreement started
since 1 November 2014, and its Section [V «Trade and Trade-related Matters», implementing the Deep and
Comprehensive Free Trade Area (DCFTA), was provisionally applied since 1 January 2016. Full
application of the Ukrainian Agreement from the start was impossible as it was not ratified by the
Netherlands. In April 2016, the Netherlands held a referendum, where most voters who came to polling
stations voted against the EU-Ukraine Association Agreement. The EU-28 officially approved the
Association Agreement with Ukraine in July 2017. Therefore, only on 1 September 2017, the EU-Ukraine
Association Agreement came into full force.

In contrast to Georgia and Moldova, the EU-Ukraine AA was signed in two steps: first, only its
political part was signed, and a bit later, its full text, including its economic part, was signed.

The EU-Ukraine AA was the first to be developed and initialled as it was a kind of matrix for two
other texts. In this regard, the three AAs are basically identical, though they differ by some technicalities
and have a number of substantial content-related differences.

Despite the fact that the AAs were signed almost around the same time, the European Integration
policies of Georgia, Moldova and Ukraine have both common and different features attributable to different
political, economic, social and demographic aspects.

The population and the GDP per capita in each of the countries are indicative of potential pace and
key aspects of the European Integration policies in Georgia, Moldova and Ukraine (Table 1).

Table 1
Basic statistical data on Georgia, Moldova and Ukraine'.
No. Countries POI;I(I)IIEIEOH Pogl(l)lla;ion G%’sge)trzcz) alpita G]()J’S% f):rzcz)alp;ta
1 | Georgia 3727 000 3717 100 4 428 4078
2 | Moldova 3556 397 3 549 750 2 246 2290
3 | Ukraine 45271 947 44 831 159 3095 2 640

In early March 2015, The European Commission announced joint wide consultations on the review
of the European Neighbourhood Policy. The consultations with the Partner countries continued till the end of
June. The Ukrainian party submitted its proposals on the ENP update to the EU on 25 June 2015, advocating
for making the Eastern Partnership a separate direction of the EU policy, with more ambitious tools of its
implementation, corresponding to the European Integration aspirations of the EU Eastern Partners.

On 18 November 2015, the Joint Communication of the European Commission and the EU High
Representative «Review of the European Neighbourhood Policy» was published, which was supported
by the Council Conclusions on the ENP Review of 14 December 2015.

' Own work, based on the data from the official website of the World Bank. <https://data.worldbank.org>
(2019, February, 26).
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The European Parliament members see the Eastern Partnership as far-sighted, adapted to the needs of
each state, having a clear political programme. Its experts on relations with Ukraine, Moldova and Georgia
proposed going even farther: launching the so called «Eastern Partnership+”, an extended partnership
model, establishing a special-purpose fund and a new European investment plan for the countries that
achieved a significant progress in implementation of the Association Agreements in force, namely for
Ukraine, Georgia and Moldova.

On 2 March 2018, the Heads of the Parliaments of Ukraine, Georgia and Moldova Andriy Parubiy,
Irakli Kobakhidze and Andrian Candu signed the declaration on the commitment to the European
Integration. The declaration was signed during the First Inter-Parliamentary Conference «Georgia, the
Republic of Moldova and Ukraine: Eastern Partnership and current security challenges».

On 9 June 2018, the ceremony of signing the statement on establishing of Georgia-Moldova-Ukraine
Inter-Parliamentary Assembly was held. In accordance with the document, the Assembly was established
for further deepening of cooperation and dialogue among the three states, coordination of efforts for
implementation of the EU Association Agreements.

The existence of an efficient body responsible for the European Integration is a key to ensure that the
process is successful. However, management techniques are different, i.e. each country has developed its
own system.

The EU monitors the implementation of the AAs through structures set up in accordance with the
provisions of the Association Agreements. An Association Council, an Association Committee, a
Parliamentary Association Committee and a Civil-Society Platform are the four bodies per country
establishment according AAs.

As early as 2004, the Georgian established the governmental European Integration Commission
chaired by the Prime Minister. In the same year, a post of the State Minister on European and Euro-Atlantic
Integration was introduced, who chaired the relevant structure — a special-purpose European Office. In
2018, as a result of structural and personnel changes in the Georgian government, the number of ministries
will reduce from 18 to 14. Consequently, the Office of the State Minister on European and Euro-Atlantic
Integration will join the Ministry of Foreign Affairs.

Committee on European Integration of the Parliament of Georgia provides overall coordination with
state bodies and institutions and international organizations and defines the agenda for the committee
meetings.

In Ukraine, was created the Verkhovna Rada Committee on European Integration. The Committee’s
responsibilities include: participation of Ukraine in international integration processes related to the activity
of the European Union; alignment of Ukrainian legislation with the European Union acquis, ensuring its
compliance with Ukraine’s commitments within the framework of the Council of Europe etc. In order to
ensure appropriate organization of fulfilment of the European Integration tasks and implementation of the
EU-Ukraine Association Agreement, the Government of Ukraine established the Governmental Office for
European Integration, comprising the Secretariat of the Cabinet of Ministers of Ukraine, charged with:
development and implementation of activities aimed at implementation of the Agreement, other
international treaties of Ukraine and arrangements between Ukraine and the European Union; cooperation
between Ukraine and the European Union and its Member States within the limits of their powers under the
Treaty on the functioning of the European Union; alignment of Ukrainian legislation with the European
Union aquis etc'.

The Ministry of Foreign Affairs and European Integration is a special central public administration
body authorized to pursue and implement Moldova’s foreign policy. The Ministry implements a lot of
activities aimed at ensuring favourable conditions for full implementation of Moldova’s national interests in
the international context: European Integration, consolidated cooperation within the framework of
international and regional organizations, promotion of economic interests, ensuring favourable external
environment and required international support, implementation of economic, social, and political reforms
in the country. In 2016, the Parliament established the European Integration Council. This body should
provide for a mechanism of interaction and coordination in the process of the European Integration of
Moldova and harmonisation of its national legislation with the EU aquis. The Council monitors the process

! Tocmanosa npo Ypadosuii oghic koopounayii esponeiicvkoi ma eepoamaanmuynoi inmezpayii 2017 (Kabiner
MiuictpiB Ykpaiun). Ogiyitinuii 6e6-catim Bepxoenoi Paou Yxpanu. <https://zakon.rada.gov.ua/laws/show/
759-2017-%D0%BF/stru>.
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of implementation of the Association Agreement between the EU and the Republic of Moldova and ensures
implementation of the Legislative Programme on implementing the commitments taken under the
Association Agreement. At the same time, the Council coordinates some aspects related to implementation
of the integration policy and holds public hearings in that respect as well as exercises parliamentary control
over implementation of the AA and DCFTA with the EU. The Council members participate in development
of Moldova’s European Integration strategy and control the activity of parliamentary delegations at the
European forums The Council may request the Government to provide the data on the European Integration
process, hear the reports of members of the Government, monitor negotiations between the Government
and the European institutions, control the Government’s activity related to the use of funding and the
European financial assistance.

Each country’s authorities entrusted with implementation of the European Integration policy also
regularly publish implementation reports.

Government Office for Coordination of European and Euro-Atlantic Integration and the Office of
Vice Prime Minister of Ukraine for European and Euro-Atlantic Integration, jointly with experts of the
European Union Project Association4U every year preparing reports and publish them on the official site.
In Ukraine, there is also the European Integration Portal. The Portal is a dynamic online platform
containing up-to-date and useful information about the European Integration processes in Ukraine.

Ministry of Foreign Affairs and European Integration of Moldova published on its website a report
on the implementation of the National Action Plan for the implementation of the Association Agreement
with the EU for 2017 —2019".

In Georgia Reports of the Action Plan for the Implementation of the Association Agreement and the
Association Agenda are published on the website of Ministry of Foreign Affairs®. In 2017 the Committee
on European Integration took a lead in managing and updating the web portal www.aa.ge. It makes the
following information publicly accessible: commitments assumed by the country under the EU-Georgia
Association Agreement and detailed information on the regulations, directives, resolutions and
recommendations envisaged under the Agreement. The portal will be used to monitor the implementation
of the commitments assumed under the Association Agreement. Respective line ministries regularly submit
updated information to the Committee within the format designed by the Committee. The portal promotes
transparency of the implementation of the Association Agreement and serves as a valuable and interesting
source of information for general public’.

The European Commission is constantly preparing and publishing reports on the implementation of
Association Agreements by each of the countries. In August 2017, the European Parliament’s Committee
on Foreign Affairs (AFET) began the preparation of three initiative reports on the implementation of
Association Agreements with Moldova, Georgia and Ukraine. In June 2018 documents were presented to
the public. The first part of the documents shows the position of the EU monitoring bodies regarding the
implementation of the three Association Agreements and represents the associated countries in the selected
EU programs. The second part is prepared by external experts and has three briefing reports, which evaluate
the implementation of the AAs with Moldova, Georgia and Ukraine in detail. These documents demonstrate
the strengths and weaknesses of the reforms. The analysis is accompanied by recommendations for
improving implementation processes".

One of the factors determining the success of the state activity is public support that is possible only
on condition that citizens are aware of the government’s actions, have an open access to relevant data and
understand what is happening and why. Ensuring a sustainably high level of conscious public support for
the course towards the European Integration is a priority of each state’s domestic and foreign policy and

! Report on the implementation of the National Action Plan for the implementation of the Association Agreement with
the EU for 2017 — 2019 2018 (Ministry of Foreign Affairs and European Integration of Moldova).
<http://www.mfa.gov.md/img/docs/Raport-consolidat-implementarea-2017-PNA-AA-2017-2019.pdf> (2019, January, 28).
2 Report of the Action Plan for the Implementation of the Association Agreement and the Association Agenda 2016
(Ministry of Foreign Affairs of Georgia). <http://mfa.gov.ge> (2019, February, 13).

* Committee on European Integration of the Parliament of Georgia (2018). Annual report 2017.
<http://parliament.ge/ge/ajax/downloadFile/87367/Parliament ENG WEB> (2019, February, 13).

* European Parliamentary Research Service (2018). Association agreements between the EU and Moldova, Georgia
and Ukraine. European Implementation Assessment. <http://www.europarl.europa.eu/RegData/etudes/STUD/2018/
621833/EPRS_STU(2018)621833 EN.pdf> (2019, January, 28).
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reforms that are implemented and will be implemented by the government to prepare the countries to the
future EU membership.

According to the European Parliament data in 2017 «44 % of respondents from six EaP countries had
a positive image of the EU, 37 % were neutral and 13 % were negative. In the 2016 survey, 45 % EaP
respondents expressed positive feelings, 32 % neutral and 13 % negative ones towards the EU»'.

The «EU Neighbours East» project is constantly monitored Public Opinion of perceptions of the
European Union in Georgia, Moldova and Ukraine. The results of these studies show that «as in 2016,
residents of the EaP countries generally seem to be slightly more optimistic about their own future (52%)
compared to the future of their country (44%). Among all the surveyed countries, Georgians appear to be
the most optimistic (66%) about their country’s future, compared to Ukraine where 40%-41% of citizens
feel optimistic in this regard. As for personal expectations, Georgians also express the highest level of
optimism (74%), with Ukraine again the lowest (46% ). Unemployment appears to be the most pressing
problem for 49% of the inhabitants of EaP countries, followed by low salaries and pensions (38%), low
living standards and poverty (36%), corruption (35%) and economic crisis (34%). Unemployment seems to
be of particular concern in Georgia (81% ), while corruption represents the pressing issue in Moldova and
Ukraine (46% and 45% respectively)»>>"*>*.

In the European Union, civil society representatives have a substantial impact on the economic
integration process. They take part in the decision-making process by the EU institutions and in the
process of development of draft legal acts. Here it goes about advisory committees: the Economic and
Social Committee and the Committee of the Regions, and not just that. Their main function is
expressing their opinions within the limits of their competence, analyzing draft EU acts, and providing
advice and expert opinions in that respect. The Committees may act both on their own initiative and
upon request of the EU institutions. Based on its own experience, the European Union strives to
implement and develop close cooperation of the Government with the public in Ukraine. The European
Commission proposal to create the Civil Society Forum (EaP CSF) was approved at the Summit in
Prague on 7 May 2009, together with the Eastern Partnership as its integral part. The Forum is a part of
the Eastern dimension of the European Neighbourhood Policy. It aims at developing relations between
civil society representatives in the EU and in the Partner Countries (Armenia, Azerbaijan, Belarus,
Georgia, Moldova and Ukraine), and supporting their active participation in the social life and reforms
in their country. Representatives of the Forum are invited to take part in the Eastern Partnership
thematic platforms on a regular basis.

National Platforms (NP) are valuable tools facilitating the achievement of the goals of the Eastern
Partnership policies in each of the EaP countries. They were created for the purpose of ensuring active
involvement of each partner-country’s civil society in the reform process. The National Platforms hold
regular meetings and annual conferences, where they analyse the role of the Platform and its activities
as well as look ahead to future activities’. Georgian NP has 181 Member Organizations, Ukrainian NP —
221 Member Organizations, and Moldovian NP — 43 Member Organizations.

! European Parliament (2018). A4 between the EU and Moldova, Georgia and Ukraine.
<http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_STU> (2019, January, 28).

2 EU Neighbours (2017). Annual Survey Report: regional overview. 2nd Wave (Spring 2017). Open Neighbourhood.
<https://www.euneighbours.eu/sites/default/files/publications/2017-10/EUNEIGHBOURSeast

AnnualSurvey2017report EaP. OVERVIEW _0.pdf. (2019, January, 14).

? European External Action Service (2018). EU-Moldova relations, Factsheet. <https://eeas.europa.eu/headquarters/
headquarters-homepage en/4011/EU-Moldova%20relations,%20Factsheet> (2019, January, 13).

* European Neighbourhood Policy (2018). Perceptions of the EU public opinion in the Republic of Moldova.
<https://www.euneighbours.eu//sites/default/files/publications/2017-10/EU%20NEIGHBOURS%20east
AS%?202017 Factsheets Moldova EN.pdf> (2019, January, 28).

> European Neighbourhood Policy (2018). Perceptions of the EU public opinion in Georgia.
<https://www.euneighbours.eu/sites/default/files/publications/2018-07/EU%20NEIGHBOURS%20east
AnnualSurvey2018factsheets GEORGIA ENG.pdf> (2019, January, 28).

% European Neighbourhood Policy (2018). Perceptions of the European Union public opinion in Ukraine.
<https://www.euneighbours.eu/sites/default/files/publications/2017-10/EU%20NEIGHBOURS%20¢ast
AS%?202017 Factsheets Ukraine EN_0.pdf> (2019, January, 28).

7 Eastern Partnership Civil Society Forum (2018). National Platforms. <http://eap-csf.eu/national-platforms>

(2019, February, 13).
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The Association Agreement also provides for establishing Civil Society Platforms (CSP) in Georgia,
Moldova and Ukraine. The Platform is one of the four Association bodies together with the Association
Council, the Association Committee and the Parliamentary Association Committee. While the first three
bodies represent the Government and the Parliament, the CSP is established to ensure adequate public
involvement in the implementation of the Association Agreement. The CSP may provide recommendations
to the Association Council. The Association Committee and the Parliamentary Association Committee must
have regular contacts with representatives of the Civil Society Platform to take their opinion on
the achievement of objectives of the Agreements.

The correlation between the signing and implementation of the Association Agreement with the
EU and progress in each of the countries are well illustrated in the research of the Eastern Partnership
Index. Combining an independent analysis and modern quantitative indicators, the Eastern Partnership
Index is a tool for monitoring and advocacy, which strengthens civil society and helps officials who set
the political course of the EaP states. The Eastern Partnership Index reflects achievements of the six
Eastern Partnership countries in the integration to the EU, determines a level of approximation to the EU
and of democracy development, strengths and weaknesses of the EaP countries in this respect, and
provides the countries with recommendations on the transformation process. The Eastern Partnership
Index also contains benchmarks and input data for the comparative assessment of the degree of «deep
and sustainable democracy».

The 2014 Index shows the results of European integration reforms for the six Eastern partner
countries in the period January 2013 — June 2014. According to the research results for the period «on the
one hand, Moldova and to an even greater degree Georgia continued steady progress in integration with the
EU. On the other hand, Armenia and Ukraine experienced a stop-and-start trajectory, and a range of internal
and external challenges. Ukraine, alongside Georgia and Moldova, proceeded to sign and ratify
an Association Agreement with the EU»'.

The Eastern Partnership Index 2015-2016 shows that leaders of the Eastern Partnership Integration
Index: Moldova, Ukraine and Georgia going pretty close. Key results of the 2015-2016 Index show that
«Moldova was the leading reformer in the EaP region in meeting EU standards. It achieved the highest
Linkage score of all six countries, although it continued to lag behind Ukraine and Georgia when it came to
International Security, Political Dialogue and Co-operation. Moldova also led in Approximation, where it
shared with Georgia the best results in Deep and Sustainable Democracy, within which Moldova scored
highest on accountability and anti-discrimination policy. In EU Integration and Convergence, Moldova was
a close second to Ukraine, but was the second worst performer on business climate, and lagged behind both
Georgia and Ukraine on DCFTA».

In the next years, the EU may see substantial changes that will have a major impact on its relations
with the Partner countries. These changes will bring about additional opportunities for Georgia, Moldova
and Ukraine, while creating certain obstacles.

The political validation of the European perspective for Georgia, Moldova and Ukraine will result
from the increased attractiveness of this for the EU, which is possible only through the materialization
of the Association Agreement.

More exactly, all three countries should struggle, by reforming and modernizing the country, to show
to the EU that it deserves an explicit and guaranteed European perspective. At the same time, synergy is
needed at the level of society and political forces, which cannot be imagined with a government that is not
able to fully ensure the European integration.

The EaP countries’ integration with each other (implementation of the model EaP+) may not be set
as an end in itself because it is based on the geoeconomic factor.

Georgia notes that the EU+3 meetings could be dedicated to deepened cooperation between
the DCFTA countries, sharing of reform experiences, synchronization of regulatory framework reforms and
application of general rules to all the countries, what would eventually lead to the formation

! Eastern Partnership Index (2014). European Integration Index 2014 for Eastern Partnership countries.
<http://www.eap-index.eu/sites/default/files/EaP_Index 2014 %20flier.pdf> (2019, February, 13).

? Eastern Partnership Index (2018). Eastern Partnership Index 2015-2016. Charting Progress in European Integration,
Democratic Reforms, and Sustainable Development. <http://eap-csf.org.ua/wp-content/uploads/2018/01/EaP-Index-
2015-2016.pdf> (2019, February, 13).
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of a Neighborhood Economic Community (NEC). Moldova prefers development of bilateral cooperation
with the EU'.

Therefore, the implementation of the model of the Eastern Partnership + should begin with
the launch of a dialogue between the national Civil Society Platforms (CSP and EaP CSF) that exist in all
three countries. This, in turn, will increase the possibility of implementation of the model Eastern
Partnership + at the political level in the future.

The analysis of the European integration policy of Moldova, Georgia and Ukraine during the period
from 2014 till early 2018 shows that the basis of the reforms of each country is the commitments set forth in
the AAs. Association Agreements do not guarantee the countries of automatic EU membership. That is why
they are often called "European perspectives". The main purpose of each of the Agreements is to create
special political and economic relations that in the future can lead to the functional integration of the candidate
countries. Whereas the scope and contents of these agreements are very similar, some specific differences can
be identified in view of the different political and economic priorities of the EU’s partner countries.

The progress in the implementation of Association Agreements is declared by the authorities
of Georgia, Moldova, Ukraine and the EU authorities responsible for monitoring and evaluating
the implementation of the AAs. At the same time, the EU is more restrained in discussing the issue of full
membership and recommends that each of the candidate countries make more efforts in conducting
the reform.

Georgia, Moldova and Ukraine must be capable for functional integration. Deepening of trade
relations, increased people-to-people contacts, closer economic and industrial cooperation precedes
the development of functional integration, rapprochement with the EU. This implies not only bilateral
cooperation with the EU but also regional cooperation with neighboring countries especially with those
countries that are striving to join the EU. The creation of the Georgia-Moldova-Ukraine Inter-Parliamentary
Assembly can be considered an important step in this direction.
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Amutpo [laHuneHkKo
HayioHaneHul yHisepcumem «O0ecbKa MOPCbKA aKademia», YKpaiHa

CKUIA IUBIJIBHOI'O ITPABOITIOPYHIEHHA
B MI'KHAPOJHOMY MOPCBKOMY IIEPEBE3EHHI

Dmytro Danylenko,
National University "Odesa Maritime Academy", Ukraine

CORPUS DELICTI OF CIVIL OFFENCES
IN INTERNATIONAL SEA SHIPPING

The contents of the Athens Convention relating to the Carriage of Passengers and their Luggage
by Sea 1974 are analyzed. The analysis of the main elements of corpus delicti of the offences
defined by this convention was carried out. The concept of luggage, the fault of the carrier and
its liability are considered, the relationship between material damage and loss is found out. The
article establishes that the Athens Convention lacks indications of wrongful act as an integral
element of the objective side of a civil offence, which entails the imposition of civil liability on
the subject that has committed it, as well as the causal link between the wrongful act and the
damage, which arose as its consequence.

Keywords: international maritime convention, Athens Convention, carriage of luggage, carriage
of passengers, corpus delicti.

IMocranoBKka npo6aeMu. MOpPChKi MMEPEBE3CHHS € BAXKJIUBUM IIIJISIXOM IEPEBE3CHHS MMAaCaXKUPIB Ta
Oaraxy, HaJilHICTh MOPCHKOT'O CIIOJYYEHHS 3a0€3MeuyeThCs MIKHAPOJHUMU KOHBEHIIISIMH, HOpMaMu
SIKHX BCTAHOBJICHO BiJIOBIJANBHICTh MEPEBI3HHWKA 3a IIKOAY, 3aBJaHy macaxupy (fioro cmeptb abo
BTpaTa 4YM IONIKOJDKEHHS Oaraxky), Mexa BIINOBIJaJIbHOCTI, MIiJCTaBA BUMOT, MiACYJHICTh Ta IH.
BiamoBinanpHICT TEpeBi3HUKA 3aJICkKUTh BiJ 00CAry WOro BUHU YW HeA0ANoOCTi, CIIyKOOBIIB abo
areHTiB, MI0 [isJIM B MeXaxX IX CIy)kOOBMX OOOB’S3KiB, HasgBHOCTI BHHHM TNacakupa, 00’ €KTHBHHX
o0CTaBWH 3aBAaHHS INKOAW. MiKHAPDOZHHMH MODPCHKHMH KOHBEHIISIMH TaKOXX BHU3HAYE€HO OCHOBHI
CIEMEHTH CKJaAy TMpPaBOMOPYIICHHS, 10 SKUX BIJHOCUTHCS 00’€KT, 00’€KTUBHA CTOpOHA, CyO’€KT,
cy0’exTrBHa cTOpoHA. AQiHChKa KOHBEHINS MpO TepeBe3eHHsS MOopeM MacaxwpiB i Oaraxy 1974 p.
(Adincrka KOHBEHINiS) € KIIOYOBHUM MIKHApPOJTHO-TIPABOBUM JOTOBOPOM ¥ 3a3HaueHid cdepi. OmHak
MUTAHHS BIAMOBIIAJLHOCTI MOPCHKOTO MEPEBI3HUKA 13 BpaXyBaHHSM CKJIaay MPaBOMOPYIICHHS 0 IbOTO
4acy € HeJOCTaTHLO MOBHO JOCITIIKCHUMHU.

Cran pocaimkeHHs. AdiHCbKa KOHBEHINSI BHBYAETHCS TAKUMH HAyKOBISIMH sK B. I'ymyik,
®. boitmos, T. I'pesmosa, I'. IBanos, T. Lmrommua, A. MakoBcekuii, €. Ps6oBa, O. Pamuyk, I'. enensk,
JI. ®enensik Ta inmi. OnHaK 3HAYHUNA Aiala3oH PO3IIAY Pi3HOOIUYHMX MPOOJIEeM MIXHAPOIHUX MOPCHKHX
KOHBEHIIIll Mpo TepeBe3eHHs] He 3yMOBHB JI€TANLHOTO aHami3y AQiHCHKOI KOHBEHIII 3 MUTaHb CKJIamy
[IPaBOIOPYIIEHHS, III0 BU3HAYAE aKTyabHICTh TOCIIIKEHHS.

MeTor0 CTATTi € BUBYCHHS 1 aHANI3 MPaBOBUX I0JIOKEeHb A(DIHCHKOT KOHBEHIIIT 1010 BU3HAYCHHS
B Hill MOHATTA Ta 00CATY Oaraxy, 3aBlaHOi MijJ 4Yac MEpPeBEe3CHHS IIKOIU MAcaXUpy Ta Oaraxy, BUHU
TIepeBI3HUKA Ta TMacaKHUpPa, BiATIOBIaILHOCTI TIEpEBi3HUKA.

Buxknaa ocHoBHOro Marepianay. BiamoBimHo 10 mommpeHoi B IOPUIUYHIN JIiTEpaTypi TOUYKU 30Dy,
3arajJibHOI0 1 €UHOIO0 TiJICTABOKD IOPUIWYHOI BiJIMIOBINAIBHOCTI € HASBHICTh CKJIAJy MPAaBONOPYIICHHS.
Jlo cknamy TpaBOMOPYIIEHHS BXOIATh 00’€KT, 00’€KTHBHA CTOPOHA, CyO’€KT, Cy0’€KTHBHA CTOpPOHA.
OO0’eKTUBHY CTOPOHY IHUBUIBHOTO MPABOMOPYIICHHS YTBOPIOIOTH B CYKYITHOCTI TPH €JIEMEHTH: 1) ImKona,
3aro/IisiHa MPaBOIOPYLICHHIM; 2) MPOTUIIPABHICTH MOBEIHKH MPABOIOPYIIHUKA; 3) MPUYMHHUI 3B’A30K
MiX MPOTHIIPABHOIO MOBEIHKOIO i MIKOA0K'. BH3HAYMMOCH i3 3MiCTOM €/IeMEHTIB 06’€KTHBHOI CTOPOHH
LIMBITFHOTO TIPaBONOPYIIEHHS, Ta B TOMY YHCJIi IIOJI0 TTIEPEeBE3E€HHS Y MOPCHKOMY CITOYYEHHI.

! [lleBuenko, SI.M. (3ar. pex.) (2006). LluBinsue npaBo Ypainu. Axanemiunmii Kype: miapyunuk. Y 2 T. Bua. 2-re,
nomn. i mepepod. Kuis: Bunasanunii [im «Iu Ope», T. 1. 3aeanvna yacmuna, 108.
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BaxuBuM ereMeHTOM 00’ €KTUBHOI CTOPOHU IIMBLIBHOTO MPABOMIOPYIICHHS € HASBHICTh «IIKOIN,
T SIKAM PO3YMIETHCS CYKYITHICTh MOPAIBHOI MKOIW i 30uTKiB (T.11. 4 4. 1 cT. 611 «IIpaBoBi Hacmigku
nopyIeHHst 30608 s3aums» 1[K Yipainu)'. Xapakrep 3aBaaHoi KO BU3HAYAETHCS HE 32 Ge3MOCepeIHiM
00’€KTOM, Ha SIKMH mocsAranacs ocoba, IO 3aBAaBaia IIKOAM, a 00’€KTOM, SIKOMYy Oyja 3aBIaHa IIKOIA
3a pe3yJbTaTaMH MocsTaHHsA. To0TO MaifHOBa IIKOJIa MOXKE TTOMIMPIOBATUCH SIK Ha ITKOMAY, 3aBJaHy MaiHY,
TaK i Ha 0coby”.

Criennikoro IPOTUIPABHOCTI B HUBIILHOMY MPAaBOMOPYIICHHI € T€, 0 TPOTUIPABHUM € SIK s, IO
MOpYIIy€e 3aKOH, TaK i MOPYIIEHHS yMOB JOTOBOPY, YKJIaAeHOro Mix cropoHamu. CIiJ BpaxoByBaTH —
SIKTIO JUTST ACIIKTHUX 3000B’s13aHb (3000B’A3aHb 13 CIPUIMHEHHS IIKOIN) XapaKTepHi MPOTHIIPABHI Iii, TO
JUTSL TOTOBOPIB HEPIAKO MPOTUIIPABHOIO € 0€3TisIIbHICTD.

[IpuunHHMA 3B’ 430K MK MPOTHIIPABHUM JiSTHHSAM IMPAaBOMOPYIIHUKA 1 MIKOJOK0, IO HACTalla — IIe
TaKW B3a€EMO3B’SI30K, SKUH 00 €KTHBHO ICHY€ MK SBUIAMH, TPH SKii OJHE 3 HUX 3 HEOOXITHICTIO
nopoJpKye iHme. 30UTKH, SKi BUHHKIU Y KPEAUTOpa Yy 3B’A3KY 3 MOPYIICHHSIM IOTOBOPY OOpPKHUKOM,
3HAXOAATHCS B IPSMOMY TNPHUYMHHOMY 3B’SI3KY 3 HEBUKOHAHHAM a00 HEHaJe)KHUM BUKOHAHHAM
3000B’s13aHHA. 30UTKH MOXYTh OYyTH 3amoisHi ieto HerepeOopHOi cuiu (00CTaBUH, SKMM OOpPKHHUK HE MIT
3aro0irTu) i BUMaaKy (00CcTaBuH, siKi OOpKHUK HE MIT MepeadadnTH i TOMy He 3arooir).

[epeitnemo 1o po3rnsany o0’ekta 1 OO0 €KTUBHOI CTOPOHM NPAaBOMOPYLICHHS BiAMOBITHO
1o Adincpkoi koH(pepermii. Bkaxemo, mo B AdiHChKiIM KOHBEHIII TepMiH «0arax» o3Hadae «Oy.Ib-
AKUW TIpeaMeT a00 aBTOMAIIHWHY, IO TEePEeBO3UTHCS MEPEBI3SHUKOM 3a JOTOBOPOM IEPEBE3CHHS ... »
(u. 5cr. 1). Yo a) ib) 4.5 cT.1 Takoxk nepepaxoBaHi BUHATKHU 3 HaBEJCHOTO MpaBuia. Hero sik Oarax
BH3HAYAIOTHCSA pedi a0 aBTOMAIWHU, [0 TEPEBO3SATHCS 32 JOTOBOPOM (PpaxTyBaHHS, KOHOCAMEHTOM
a60 IHIIMM TOrOBOPOM i KMBi TBapHHK . BBa)kacMO HEIOPEYHHM BBEACHHS B TeKCT KOHBEHIIl mux
BUHSATKIB, 00, TIO-TIEpIlie, )KUBI TBAPHHH HisIK HE MOXYTh OYTH CIUTyTaHi 3 «OyAb-sIKUM MpeaMeToM abo
ABTOMAILMHOIO», Ta € HE3PO3YMIJIMM, YOMY «aBTOMAalIMHa» LE TE€, L0 CIiJ BBaXaTH «IIPEAMETOM)
TUTBKU Yy 3B’A3KY 13 CHEIiallbHOI0 BKa3iBKOIO. BogHodac BifCyTHS BKa3iBKa Ha T€ SK KBali(iKyBaTH,
HaNpUKJIaI, aBTOMOOUTH 3 IPUYEIIOM: SK JBa Micls Oaraxy (aBa mpeameTH) ado ofHE Micie Oaraxy
(onuH mpeaMmer)?

baraxx B AQiHCBKili KOHBEHIIi BH3HAYAETHhCS SK KAIOTHUH Oarak Ta iHIIMK Oaraxk, IO HE €
KaroTHUM. TepMiH «karoTHUH Oarak» o3Hadae Oarax, sSKHH 3HAXOAWTHCS B KAlOTi Macakupa abo iHITAM
YUHOM 3HAXOJUTHCS B HOTO BOJIOJIHHI, i HOrO OXOPOHOIO ab0 HOro KOHTPOJIEM. 3a BUHATKOM BHITA]KiB
3aCTOCyBaHHS 1.8 1€l cTarTi i CT. 8, KaloTHUI Oaraxk BKIItoYae Oarak, KWW MacaKUp Mae B CBOIH
aBToMaImHi a0o Ha Hi¥» (4. 6, cT. 1). I3 3MicTy TekcTy 1.1 3 4. 8 cr.1 KoHBeHmii ciig 3poOUTH BUCHOBOK
Ipo Te, 110 ICHYE Ie 1 «iHImi Oarax, 110 He € karoTHUM» (“other luggage which is not cabin luggage”™).
Crnig 3a3HauuTH 1 Takuil BHJ «0araxy» sSK «I[IHHOCTI», SIKIi MOXHA BiTHECTH 0 «KAIOTHOTO Oaraxy»
B OJIHOMY BHUMAJKY, NependoaueHoMy KOHBEHIi€I0, 1 10 «iHIIOro 0araxy, 10 He € KAalOTHUM» — B IHIIOMY
BHIANKY, nepeadadvenomy Konpentiero. BigmoBimHo 10 c¢T. 5 AdiHCbKOI KOHBEHINIT IIe TEpMiH O3HAYaE:
rpour, LiHHI HamepH, 30J10TO, BUPOOM 3 cpiGiia, IOBENipHi BHPOOHM, IPHMKPAcH, BHUTBOPH MHCTELTBaA'.
[IpuBenenuit nepenik He € BUUEPITHUM, OCKIIEKH HE 3a00pOHSE BKIIIOYATH B HBOTO 1 «iHIII MIHHOCTI». Tak,
HaIpUKJIad, B IIEpeiK MIHHOCTEH OyB BKIIOUEHUH TOMUHHUK (4.3, cT. 4 KoHBeHIIIT Tpo yHI(IKAIII0 qeIKIX
IIPaBHII IIPO TIEPEBO3KY MoOpeM Oaraxy macaxupis 1967 p.) .

Kganiikyrouoro 03HaKOI MJIsi BiIHECCHHS MPEAMETIB, IO MEPEBO3ATHCS HA CY/IHI 3a JIOTOBOPOM
MIepeBe3eHHsI Macakupa 1 oro Oaraxy, 0 TOro ado iHIIOTO BUAY CIIiJ] BBaKaTH 3HAXOKEHHS Oaraxy
«y BOJIOJIIHHI, TIiJi OXOPOHOK ab0 KOHTpoJieM» maccaxxupa. A. JIoHelb CIyIIHO 3ayBaxye, 110 cT. 974
HK Vkpainu MicTUTh BKa3iBKy Ha Te, IO JaHi pedi MOBHHHI MEPEeBO3MTUCH Y BiABEACHOMY Micwi, 0e3

! Husinonuii kodexc Yipainu 2003 (Bepxosua Pana Ykpaiuu). Oiyitinuii ee6-caiim Bepxoenoi Paou Ykpainu.
<http:// zakon3.rada.gov.ua/laws/show/435-15>.

2 Tepedenko, O.P. (2013). IlIkoxa, sk YMOBa Bi/ITOBIAIBHOCTI OPTaHiB Aep:kaBHOI BIanu. Bicnux Buwoi paou
rocmuyii, 3 (15), 128.

3 AdiHCbKa KOHBEHIIISI PO IIEPEBE3CHHS MOPEM TIACAXHPIB Ta iX 6araxy. Ogiyitinuti 6eb-catim Bepxosnoi Paou
Yxpainu. <http://zakon.rada.gov.ua/laws/show/995 094>,

* AdpiHchka KOHBEHILis IPO IEPEBE3CHHS MOPEM MACAKHUPIB Ta ix Garaxy. Opiyitinuii ee6-caiim Bepxosnoi Padu
Yxpainu. <http://zakon.rada.gov.ua/laws/show/995 094>,

> Koneenyus 06 yHugukayuu Hekomopwix npasui o nepesoske Mopem 6azaxca naccasxcupos 1967.
<http://www.conventions. ru/view_ base. php? id=851>.
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KOHKpETH3aIlii Toro, mo Ie 3a Micie. 3 MOrsAAy 3aKOHOJABCTBA CIElialbHi HOPMATHBHO-TIPABOBI aKTH
YiTKO PErJIaMEHTYIOTh CHTYyallii, B AKMX Ha IMePEBi3HUKA IMOKIATAEThCS OOOB’S30K TI0 3a0E3ICUCHHIO
CXOpPOHHOCTI, a B SIKHX — Hi. 3 TOYKH 30py MPaBOBOI MPUPOIHU 30epiraHHs MiJJIa€ThCsl CYMHIBY MOXKJIHBICTh
3nificHeHHst 30epiranHsi ©e3 (aKTHYHOTO BOJOAIHHS 30epiraueM mnpeaMmeToMm 30epiraHHs (xoda Ie i
HE BUKJIIOYAETHCA, K, HAPHUKIA, TIpH 30epiranHi peder B roreni). CyzoBa MpaKTHKa 3aliMa€e Ty X caMmy
no3unito. Tak, B cynoBoMy Pimenni mo crpasi Ne661/3498/15-11 Big 26 ciuns 2016 poky cyn 3a3Ha4mB,
SIKILIO PYYHA MOKJIaXka NMePEeBO3UTHCS B CANIOHI aBTOOYcCa Ta mepe0yBae i HarjsA0M MacakKupa, epeBi3HUK
He Hece BiANOBiTaTbHOCTI 3a ii BTpaTy Ui MOMIKOKEHHS .

CyTT€EBOIO YMOBOIO JIOTOBOPY IEPEBE3CHHS IMacakupa i Woro Oaraky € BCTAHOBJICHHS KUTBKOCTI
«KaITHOTO Oaraxky», 0 MePEeBO3UTHCS 0€3 T0JATKOBOI OIUTATH J0 BAPTOCTI MPOI3HOTO KBUTKA, PIBHO fK 1
Tapu(iB Ha MEpEeBE3CHHSA «IHIIOTO Oaraxy, IO HE € KaroTHUM». B AQiHCBKiil KOHBEHIil IIi yMOBH
HE 3HAUTLIN CBOTO BCTAHOBIICHHS, TOMY MH MOKEMO MPUIYCTHTH IO Taki MUTaHHS OyyTh BUPILTYBATHCS
BUXOJISIYU 3 IPUHIIUIY «aBTOHOMII BOJII» CTOPiH JOTOBODY.

AdiHCcbKa KOHBEHIIsl BU3HAYa€, IO MiACTABOI0 BUHUKHEHHS JOTOBIPHMX 3000B’s3aHb € HasBHICTDH
«30uTKYy». BUHWKHEHHS «30UTKy» — IIe pe3ysibTaT MOAil, sKa MpHBela 0 «BTpAaTW» Oaraxy i/abo
«TIOIIKOJKEHHS» 0araxy SKIIO MOisl, BHACHIOK K0T OyJIO 3aBIaHO MIKOAY, CTANIACs ITiJ] 9ac IepeBe3eHHs
i Oyna HaciizkoM BHHU ab0 HeAOanocTi MepeBi3HUKA, HOTo CIyKOOBLIB ad0 areHTiB, sIKi OisUIM B MeXax
CBOIX CITyk6O0BHX 060B’s13KiB (CT. 3)%.

IIpu oMy «BTpaTa abo MOIIKOHKEHHS 0araxy» BKIIOYAE «MaTepialbHUN 30MTOK, 3aII0MisTHIN THM,
mo Oaraxk He OyB BUJAHHH Macakupy B po3yMHUH TepmiH (“within a reasonable time”) micnst mpuOyTTS
CyIlHa, Ha SIKOMYy Oaraxx mepeBo3uBcs ab0 MOBHHEH IEPEBO3UTHCS, ajie He BKJIrodae 3arpumku (“delay”),
BUKJIMKaHI TpyaoBUMH KoHumikTamu (“labour disputes™)» (dactura 7 cr. 1). Bimzraunmo, mo Konsenrris
1po Garax nocunaethes Ha “strikes or lock-outs” (m.m. 4 m. (d) ct. 1)°.

Ockinbkn AdiHChKa KOHBEHIIS HE MiCTHTh SKHX-HEOYAb 1HIINX BH3HAYEHb, IO CTOCYIOTHCS OIUCY
TEPMIHIB «BTPATa», «IMOIIKOKCHHS, «30UTOK», «PO3YMHHUIN TEPMiH» MOXHA MPUITYCTHTH, II1O:

MO-TIepITie, TEPMiH «BTpaTay Oaraxy o3Hadyae MOTO BIACYTHICTH (SK B 3HAUCHHI TpOmaxi — QizudHa
BiJICYTHICTB, TaK 1 «IOLIKOPKEHHS» — 3IMICYBaHHs 10 CTaHy MOBHOI HENPUAATHOCTI 10 BUKOPUCTOBYBaHHS)
1 MO’K€ BITHOCUTHCS K 1O KaIOTHOT'O, TaK 1 1HIIIOr0, Hi’K KAIOTHHI Oarax;

MO-ZIpyTe, TEPMIH «ITOITKOKEHHD» 0araky o3Hadyae HOTo 3iMCyBaHHS — MOTIPIICHHS HOTO SKOCTEH,
SIKE TIPUBOJUTH J0 3MEHIIICHHS HOIr0 BapTOCTI 1 MOYKE BIIHOCHTHUCS SIK IO KAFOTHOT'O, TaK 1 JIO IHIIIOTO, HiX
KaIOTHHI Oarax;

MO-TPETE, TEPMIH «3aTpUMKa» y BHAAUl Oaraxky O3HAada€ WOTo HEBHIAYY B «PO3YMHUW» TEPMIiH,
ICJIsl 3aKIHYCHHS SKOTO 0ara)< ClIijfi BBAXKATH «BTPAYCHUM», 1 MOKE BIIHOCUTHCS TLIBKH JIO 1HIIIOTO, HiX
KaIOTHUI Oarax;

Mo-4eTBepTe, TEPMiH <«30HMTOK» CIII PO3YMITH SK «MaTepiadbHUA 30UTOK» (TPOIIOBHUH,
MaTrepiaTbHIH, MAWHOBUN 30HUTOK).

BiamoBigHo 10 AQiHChKOI KOHBEHIII TArap MOBEACHHS TOr0, IO IMOJis, YHACIIOK 5KOi OyB
MpUYMHEeHU 30WTOK, BimOyjacs il Yac TEepeBEe3eHHsS, a TaKOXK TiIrap MOBENCHHS pPO3Mipy 30UTKY
OKTafaeThesi Ha mosmBada (4. 2 cr. 3)'. Illo, oTke, MOTPIOHO TIYMAYWTH SIK YMOBY, IO O3HAYA€E
3aCTOCOBHICTh BHIIE3raJaHOTO SIK BiTHOCHO KAalOTHOTO, TAK 1 IHIIOTO, HiXkK KaroTHUH Oaraxy. [TutanHs npo
Te, sAKAWd 30MTOK TOBHHHA BIJIIKOMYBaTH BiAMOBiJalbHA 0C00a, B OJHUX KOHBCHINSIX IOBHICTIO, a
B IHIIIUX — 3HAYHOIO MIPOIO 3aJHIICHUN HA PO3CY/] HAI[IOHATLHOTO MpaBa.

Bigmosigno mo IIK VYkpainu «BimmikomyBaHHS 30UTKIB» € OJIHHUM i3 CIOCOOIB «BIJIIKOIYBaHHS
MailHOBOi MIKOAM». «30UTKaMU €»: «pealbHi 30UTKU» — BTpaTH, sAKi ocoba TMOHecHa Y 3B 3Ky
i3 3HAIICHASIM 200 MOIIKO/KEHHAM pedi, a TaK0X BUTPATH, sKi 0coba 3poOmiia abo MOBUHHA 3pOOUTH IS
BIIHOBJICHHS CBOTO TTOPYIIIEHOTO MpaBa (1.1. 1) gact. 2 cT. 22), 1 «yIyIieHa BUro1a» — J0X0IH, ki ocoba

! owers, A.T'. IIJooo npobremu 36epicanns peueii naccasxcupa nio yac tio2o nepesesenusi, 262.
<http://dspace.nlu.edu.ua/bitstream/123456789/12657/1/Donets.pdf>.

2 AdiHCBKA KOHBEHIIISI PO IIEPEBE3CHHS MOPEM IACAXHPIB Ta iX 6araxy. Ogiyitinuti 6eb-catim Bepxosnoi Paou
Yxpainu. <http://zakon.rada.gov.ua/laws/show/995 094>,

3 Konsenyusi 06 yHugpurkayuu Hekomopuix npagu o nepeeoske mopem bazaxca naccaxcupos 1967.
<http://www.conventions. ru/view_ base. php? id=851>.

* AdiHChKa KOHBEHILis IPO IEPEBE3EHHs MOPEM MACAKHUPIB Ta ix Garaxy. Opiyitinuii ee6-caiim Bepxosnoi Padu
Vxpainu. <http://zakon.rada.gov.ua/laws/show/995 094>
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Morja 0 peanbHO OJIepPIKaTH MPH 3BUYHKUX 00CTaBMHAX, AKOW il mpaBo He Oyyo mopymieHe (TLI. 2) YacTHHA
2cr.22).

C. TeHbKOB CTBEpIKY€E: «AHAN3 CyJOBOI MPAaKTUKUA CBIAYMTH TPO Te, LIO HE JIUIIE CTOPOHH
JOTOBOPY, @ W CyAM MOAEKYAW HE MOXKYTh BHU3HAUUTHUCH 13 3aCTOCYBAaHHSIM CaMUX TOHSTH «IIKOAa» i
«30UTKM» y CIpaBax, MI¢ WAETHCS PO BIAMOBIAHE BiMIMIKOAYBAHHS Ta O(QOPMIICHHS ITHOTO Y JOKYMEHTax
(peTeHs3ii, M030BHI 3asBH, Cy/0Bi pileHHs Touro) . CydacHi JOCTiIHUKH 3 I[HOTO TUTAHHS JOTPUMYIOTHCS
pi3HUX mornsaiB. Tak, KOJIEKTUB HAyKOBIIB BBaKae, M0 «TPOLIOBHII BHpa3 MaillHOBOI IIKOAW HAa3HBAaIOTh
ute 36uTKamMm»’. I. Murpodanos ta T. ['aiikoBa BKasyloTh, IO MOHATTS IIKOJA» y 3aKOHONABCTBI YKpaiHu
€ IMUPIIAM 32 TTOHATTS «30uTkm». lllkoma Moke OyTH BIOIIKOIOBaHA 1 B rpOIIOBiH ¢opMi, i B HAaTypi, a
36UTKM — JIMIIE B rpOmOBii (opmi, TO6TO IMKOma 3aBXKIM BKIOYae B cebe 306utku'. M. JIoHUMK Ta
I. KoBanp mizkpecnroioTh, 10 30MTKH 3aBAAIOTHCS NPOTUIPABHUMHU AISIHHAMHM caMe MaiHy, B TOH 4ac sK
IKoIa Moke OyTH 3aBiaHa Oe3rmocepeTHbO 0co0i, ii 370poB’ 10, AUTOBIH pemyTamii. Takok MKoaa BKIIIOYAE
B ceOe Taki crocoOu BiANIKOMYBaHHS SIK BIAIIKONYBaHHs 30MTKIB 1 BiJIIKOMyBaHHS B HATYpi (IlepeaaHHs
pedi ToOro 3 pomy i Takoi X SKOCTi, TMOJNAroKEHHS MOIIKOIKEHoi peui Tomo) . ABropu «FOpumuuHOi
SHITMKJIONEeTi1» BKAa3YIOTh: «BiJ] MOHATTA “MaifHOBa IIKOAA” CJiJ BIAPI3HATH MOHATTS “MaifHOBI 30WTKH,
AKi € eKOHOMIUHMM (BapTiCHUM, POIIOBMM) EKBIBaJICHTOM 3aBJaHOI MaiiHOBOI mKomu»’. Illkona i 36uTKM
BiJPI3HAIOTECS MK cO0OI0 y crmocobax BimmkomysaHHs. [lIkona BimIIKOAOBYETbCS ABOMa CIOCOOAaMU:
HaTypaJbHUM (TepenaHHsAM Ti€i k pedi) abo BiAIIKOAYBaHHSAM 3aBHaHUX 30WTKIB. ToOTO «ImKoma» €
POIOBHM TIOHATTSAM OO TIOHATTS «30HTKI .

Crin moromutucs 3 nornsigoM C. TeHbKoBa mpo Te, MO NpoOIeMy MOXKHA 3HAYHO CIIPOCTHTH IPH
OyKBaJIbHOMY TIyMaueHHi cT. c¢T. 623 1 1166 LIK Ykpainu, i 10 3000B’s13a0pHUX (IOTOBIPHUX) BiTHOCHHY
CIiI 3aCTOCOBYBATH MOHSTTS «3OUTKI», MO ACMIKTIB — «mkoma»'. Lliel K IyMKH DOTPHMYETHCS TAKOXK
B. I'ynynsik: «[lin mKOmOIO pPO3YMIEThCS 3aloOJisTHUK B pe3yJbTaTi MPOTHIIpaBHOTO [isHHA (mii abo
6e31isIbHOCTI) 36UTOK». 36HTKM € TPOMIOBO0 OIIHKOI MaifHOBMX BTPAT CyJHOBIACHHKA . Takmii e
OIS BUCJIOBIIOE . ﬂyz[Kalo.

Y OMBiARHOMY TIpaBi i€ TMPHHIUI ITOBHOTO BIANIKOAYBAaHHS 30UTKIB, «SIKIIO IOTOBOPOM abo
3aKOHOM He mependaueHe BiJIIKOAYBaHHS B MeHIIOMY a0o Oinpmiomy posmipi» (4.3 cr. 22
LK Vkpainn)''.

Crartsa 23 IIK Ykpainu BCTaHOBIIOE, 0 «0c00a Mae MpaBo Ha BiAMIKOIYBaHHS MOPAIBHOI IITKOMH,
3aMoAisiHOT B pe3ynbTaTi MopylleHHa MHoro mpas» (4. 1). Ilpum mpomy MopaibHa IIKOAA IOJIATAE:
1) y dizuunoMy 000 Ta CTpakAaHHSIX, SAKUX (i3MuHa ocoda 3a3Hana y 3B s3KY 3 KalIiTBOM a00 iHIIUM
VIIKOKEHHSIM 3I0pPOB’S; 2) Y AYIMIEBHUX CTPaXIAaHHIX, SKUX (i3MdHa ocoba 3a3Hayiia y 3B S3KYy
3 MIPOTHITPABHOIO TOBEIIHKOI OO0 Hel camol, wieHiB ii ciM’i yu ONM3BKUX POAMYIB; 3) Yy AYIIEBHUX
CTpaXIaHHAX, AKUX (i3uuHa ocoba 3a3Haia y 3B’s3KYy i3 3HMIICHHSM 4YM IOIIKOHKEHHSAM Ii MaiiHa;
4) y IpuUHIDKEHH] YecTi Ta TimHOoCTI ¢i3nyHOi 0co0H, a TakoX JioBoi pemyTamii (izndHoi a00 FOPpUANIHOL
ocobm (m.2 ct.23 IIK VYxkpainu). MopanbHa IIKOAA BiINTKOAOBYETHCS TPOIIMMA, IHITUM MaiHOM abo

' Husinsnuii kooexe Yrpainu 2003 (Bepxosua Pana Yipaiun). Ogiyitinuii eeb-caiim Bepxosnoi Paou Vrpainu.
<http:// zakon3.rada.gov.ua/laws/show/435-15>.

2 Tenskos, C. (2006). Criopy, moB’s3aHi 3 BIIIKOAYBAaHHIM 30UTKiB. FOpuouunuti Bicnux Ykpainu, 47.

? IIzepa, O.B., Kysnerosa, H.C. (pex.) (2002). [Jugirsre npaso Yipainu: niopyunux: y 2-x kn. Kuis: FOpinkom Iutep,
717.

* Murpodanos, 1.1, Taiixosa, T.B. (2012). «Illkoaa» Ta «30HTKI»: CIIBBiIHOICHHS TOHATE. Bicnux KpHY

imeni Muxaiina Ocmpoepadcekoeo, 3 (74), 199.

> lonunk, MLIT., Koans, L.®. (2018). Il{o0 mOHATTS i cKiafy 36UTKiB. BicHuKk cmy0eHmcbKozo Hayko8o2o
mogapucmea J{oHeybko2o HayioHanbHo2o yuigepcumemy imeni Bacuns Cmyca, eun. 10, mom 1. Binaums:

HouHY imeni Bacuna Cryca, 33.

6 IOpunnuna ennukiomnexist (2004). T. 6. KuiB: «YkpaiHCcbka eHIUKIIOTIEHis, 44 1.

" I'punsko, C., 3aBepyxa, C. (2012). I1Ikoza i 36MTKM 5K yMOBA LMBiIEHO-IPABOBOI Bi/IMOBINANILHOCTI: TIOPIBHAIBHO-
MpaBOBU aHam3. Yuigepcumemcoki naykosi sanucku, 4, 102-103.

¥ Tenbkos, C. (2006). Criopw, 1oB’si3aHi 3 BIIIKOAYBaHHIM 30UTKiB. FOpuouunuii Bicnux Ykpainu, 47.

? T'yuynsik, B.H. (2000). Mopckoe npaso: yaeGuoe mocobue. Mocksa: PocKoucyist, 290.

1 Myrka, I'.1. (2001). [Ipo6iemu KOi3iifHOCTI 3aK0HOIABCTBA Y KpAiHU Ta MUTAXH iX PO3B’A3aHHS. Bichuk
3anopizekoco wpuduunozo incmumymy, 4, 316-323.

" [uginenuii kodexe Yipainu 2003 (Bepxosra Pana Vipaiun). Ogiyitinuii 6e6-caiim Bepxoenoi Padu Yipainu.
<http:// zakon3.rada.gov.ua/laws/show/435-15>.
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iHIIMM  crocoboM, po3Mmip il TpomIoOBOro BiANIKOMYBaHHS BHU3HAYAETHCH CyIAOM. MopanbHa IIKO/Aa
BI/IITKOJIOBY€ETHCS OJTHOPA30BO (SIKIO iHIIE HE BCTAHOBJICHE IOTOBOPOM a00 3aKOHOM), HE3QJICKHO BiJ
BIJIIIKOIyBaHHS MallHOBOI IIIKOJHM 1 HE MOB’sA3aHa 3 PO3MIPOM IBOro BimmkoayBaHnHs (4. 4 1 5 cr. 23 LIK
Vkpainn)'.

Y daxoBiif miTepaTypi HaBOAIATHCS AeKiTbKa Kiacuikalliii 30uTKiB. 30KpeMa, 3aJIe)KHO Bill TOTO, YU
3amoJlissHi BOHM HEBUKOHAHHSM JIOTOBOPY a00 T033J0TOBIpHUMH TPAaBONOPYIICHHSIMHU, PO3PI3HSIIOTH
30UTKH JOTOBipHI 1 HE AOTOBIpHi. 3a XapaKTepoM NPUYMHHOTO 3B’S3KYy MIK MPOTHUIPAaBHUMH TiSTHHAMH 1
HACNIJIKAMH, [I0 HACTYNHJIH, PO3PI3HSAIOTH: 30UTKH TpsMi— Ti, SKi € Oe3lmocepeaHiM pPe3yiIbTaToM
TOpyIIeHHST 3000B’s3aHHSA (3IMCHEHHS TIPABOIMOPYIICHHSI) 1 30MTKH HENpsMi — Ti, SIKI BHHHKAIOThH
B pe3yJIbTaTi MPABOMOPYLICHHS 1 CYIyTHIX HOMY 1HIIMX OOCTaBHH (32 3araJlbHUM MPaBUIIOM, Taki 30UTKU
HE BIAMIKOJAOBYIOThCS, 200 MiANIATAIOTH BiIIIIKOTyBAaHHIO B 00MEXEHOMY 00cs31).

Po3mip 30UTKIB, 3alOMITHAX TMOPYIICHHSIM 3000B’s3aHHS, JOBOIUTHCS KpeauTopoMm (4. 2 cT. 623
«BimmkoxyBaHHs 30UTKIB, 3aMoissHUX MopyuieHHsIM 30008’ s3anHs» LUK Ykpainm). [lpu npomy, 30uTKH
BH3HAYAIOTHCS 3 ypaxyBaHHSAM PUHKOBHUX I[iH, ICHYIOUHX Ha JIeHb JOOPOBIIFHOTO 3a10BOJICHHS OOP’KHUKOM
BHUMOTH KpeauTopa B MICIli, Ji€ 3000B’sS3aHHS TOBHHHE OyTH BHUKOHAaHE, a SKII0O BUMOTY He OyIo
3aJJ0BOJICHO JIOOPOBIIBHO, — B JICHb Tpel’sIBIICHHS IO030BY, SKIIO iHIIE HE BCTAHOBIICHE JOTOBOPOM abo
3akoHOM. Cyzl MOKe 3aJI0OBUTBHHTH BUMOTY TIPO BiALIKOAYBaHHs 30MTKiB, O€pydd 10 yBard pUHKOBI LiHH,
icHytoui Ha JeHb yXBaeHHs pimenns (4. 3 cr. 623 LK Ykpainn)’.

Adincpka KOHBEHIIS HE MiCTHTh BKa3iBOK Ha HEOOXiMHICTh HASBHOCTI «IIPOTHIIPABHOTO MisSHHS (il
abo 0e3IisUTBHOCTI)», SIK OMHOTO 3 EJIEMEHTIB 00’ €KTHBHOI CTOPOHH IUBIILHOTO MPaBOMOPYIICHHS, IO
TATHE TOKJIAJaHHS [UBUTFHO-TIPABOBOI BiIOBINANBHOCTI Ha Cy0’€KTa, M0 HOTO JOMYCTUB. AHAIOTIYHUMA
BHCHOBOK CITiJT 3pOOHUTH 1 MPO TaKWH e€JIeMEHT 00’ €KTUBHOI CTOPOHM ITMBIILHOTO IPABOIIOPYIICHHS, SK
CIPHYMHHMIN 3B’ 130K» Mi IPOTHIIPABHUM JisHHAM i 30MTKOM, KM BUHHK SIK HOTO HACIIIO0K .

[epeiinemo 1o po3risiay cy0’exTa i cy0’€eKTHBHOI CTOPOHH CKIIaAy HPaBOMOPYLICHHS B IOTOBOpPAX
MOPCBHKOTO TIepEBE3CHHSI.

Y 1uBITBHOMY TIpaBi «cy0’€KTOM» € YyYaCHHK TII€BHHX MPAaBOBIMHOCHH. BiAmoBimHO
10 AdiHcpkoi KOHBEHLII HMM € MacakHp, MEpEeBi3HUK, CIyXO00BLi Ta/abo areHTH MepeBi3HUKA,
MepeBi3HUK, SKUH (akTUIHO 3HailicHIoe mepeBe3eHHs. [linm TepmiHOM «macaxup» B AQiHCBKIN
KOHBEHITIT pO3yMI€ThCA — «OyIb-s1Ka 0c00a, sTKa IEPEBO3UTHCS Ha CYJIHI: a) 32 TOTOBOPOM IEPEBE3CHHS
abo b) 3 BiJioMa MeEpeBi3HUKA MJIs CYIPOBOIY aBTOMAIIMHU ab0 KUBUX TBApHH, IO € MPEIMETOM
JOTOBOpPY TEpEeBE3CHHs BaHTaxiB, He peryiboBaHoro uieo Konpenmiero» (4. 4 cr. 1). Tepminom
«mepeBi3HUK» B A(DIHCHKIM KOHBEHINI BH3HAYAETHCSA «0co0a, sSKOIO abo Bij iMeHI SKO1 YKJIaaeHHM
JIOTOBIp MEPEBE3CHHS, HE3aJIEKHO BiJl TOTO, UM 3IIHCHIOETHCS (DaKTHYHO MEPEBE3CHHS HUM caMUM abo
3aMIHIOIOYUM IepeBi3HUKOM (T1.11. a) 4. 1 CT. 1)*. 3a IIKOAY, SIKa CTaJia HACJIJIKOM MPOTHIIPABHUX JisSHb
a00 BUHH CIYXOOBI[IB a00 areHTiB IMepeBi3HUKA, MIFOYMX B MEKax CBOIX CIy)OOBUX 000B’A3KiB,
BiamoBigae TmepeBi3HUK. [1030B TIpo BIAIIKOTYBAaHHS IMKOOH MOXKE OyTH Mpea SIBICHHH TaKoXK
JI0 CJIy0O0BI1 a00 areHTa NepeBi3HWKA, OJHAK, SKIO BOHU JOBEAYTh, IO IisUIM B MEXKax CBOIX
CITy’)KOOBHUX 0O0OB’SI3KiB, TO BIIPaBl CKOPHUCTATHCS MEXKaMH BiJITOBIIAJIBHOCTI, SKi IMOKIAJAIOThCS
Ha TIepeBi3HUKA Ta AKi HE MTOBUHHI OYTH MEPEBUIICHI.

VY AdiHchKili KOHBEHIIIT TEPMiH «3aMiHIOIOUNH ITEPEBI3HUK» O3HAYa€e — 0cO0Y, HITY HIXK MEpPEeBi3HIK,
siKa, Oy/Iy4u BIACHUKOM, (paxTyBaJbHUKOM a00 ONEpaTopoM cyaHa, GakTHYHO 31MCHIOE Bce IEpeBE3CHHS
abo 1 wactmHy (.. b) 4. 1 cr. 1). [Ipore BiAmoBigamsHUM 3a Bce TEPEBE3CHHS € MEPEBi3HUK, a
3aMIHIOIOYMH TIEPEBI3HUK Hece OOOB’SI3KM 1 Ma€ MpaBa, nependaueHi MojoxeHHsMH 1ieo KoHBeHIli€,
TIJBKY JIMIIE BiTHOCHO YaCTUHH TEPEBE3CHHs, 3MIHCHIOBAHOTO HUM camuM. Bci iHIN mpaBa i 000B’s3KH
3aMIHIOIOYOTO TEepPEeBi3HUKA TOBHHHI OyTH MiATBEP/HKEHHI CIIEI[iaIbHOI0 YTONOI0 B MUCHMOBIN (opmi.
VY nmepenbadeHNX 3aKOHOM 1 YrOJIOI0 BWIAAKaX TEPEBI3HWK 1 3aMIHIOIOYHMNA TIEPEBI3HUK BiITOBITAIOThH

! Husinsnuii kooexe Yrpainu 2003 (Bepxosua Pana Yipaiun). Ogiyitinuii eeb-caiim Bepxosnoi Paou Vrpainu.
<http:// zakon3.rada.gov.ua/laws/show/435-15>.

2 [Jusinonuii kodexe Vrpainu 2003 (Bepxora Pana Vipainn). Ogiyitinuii e6-caiim Bepxoenoi Padu Yipainu.
<http:// zakon3.rada.gov.ua/laws/show/435-15>.

? AdiHChKa KOHBEHILis IPO IEPEBE3CHHS MOPEM MACAKHUPIB Ta ix Garaxy. Opiyitinuii ee6-caiim Bepxosnoi Padu
Yxpainu. <http://zakon.rada.gov.ua/laws/show/995 094>,

* AdiHChKa KOHBEHILis IPO IEPEBE3EHHs MOPEM MACAKHUPIB Ta ix Garaxy. Opiyitinuii ee6-caiim Bepxosnoi Padu
Vxpainu. <http://zakon.rada.gov.ua/laws/show/995 094>
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comigapHo. OfHaK HisKe 3 MPaBOBHUX MOJOXeHb A(IHCHKOI KOHBEHINI He 3aBJa€ IIKOIW TPaBy perpecy
IIepeBi3HIKA 1 3aMiHIOIOYOT0 TIEPEBI3HAKA OMHMH IO OXHOTO (4. 5 cT. 4)'.

YMOBOIO  IMBUIBHO-TIPABOBOI  BIiAMOBINANILHOCTI, SIK Cy0’€KTUBHOI CTOPOHU LUBLIHLHOTO
MPaBONOPYIICHHS € BHHA, sKa Yy (axoBili JiTepaTypi BH3HA4YaeTbcs SIK IICHUXiYHE BiJIHOIICHHS
IIPAaBOIIOPYIIHKKA [0 CBOEI MPOTHIPABHOI MOBeRiHKM i #oro Hacmiakie . Crarrs 614 LK Vkpainu
BH3HAUae, M0 0co0a, sKa mopymnmia 30008’ 13aHHs, Hece BiIOBIIANBHICTh 32 HASBHOCTI BUHU (HaMipy abo
HEOOEpEeKHOCTI), SKIIO iHIIE HE BCTAHOBJICHE JAOTOBOPOM abo 3akoHOM. OHaK, BOHA € HEBUHHOIO, SKIIO
JIOBEJIE, [0 BXKMIA BCi 3alIeXkKHi Bijl HET 3aX0/1H MO HAJIEKHOMY BUKOHAHHIO 30008’ 13aHb .

BiamoBimanpHICTE 3a 3alOMISIHY IIKOAY B Taly3i MOPCHKHX IIEPEBE3CHb MACAKUPIB 0a3yeThCs
Ha TIPUHIUMI BUHU. Y MDKHApOJHOMY IPHBATHOMY MOPCHKOMY IpaBi MUTAHHS MPO BUHY MOTEPIILIOTO
PO3B’SI3yETHCSA OJTHO3HAYHO: 3a 3arajbHUM MPAaBWIOM OyNIb-SKAW CTYIiHb BWUHHU IOTEPILIOro, dii YU
0€3MIsUTbHICTh AKUX IPUYHMHHO MOB’s3aHi 31 30MTKOM, CIy»KaTh IiJICTABOIO IS 3BIJIBHEHHS BiAMOBIAAIBLHOL
0COOH BiJl BiJIIKOTyBaHHS ITHOTO 30UTKY TTOBHICTIO a00 YaCTKOBO.

Y MixHaponHiii KOHBEHII Mpo yHi(iKalio MeSKUX TpaBHJ, IO BiTHOCATHCS 0 NMEPEBE3CHHS
nacaxxupiB MmopeM 1961 p. (bproccenb) BCTaHOBIIOETHCS, IO BiJMIOBIIaIbHICTh MEPEBI3HUKA HACTAE MPH
HassBHOCTI BHWHH, SKa IPE3IOMYETHLCS, SKITO OOCTAaBWHH, 3a3HadeHi B il I. 2 CT. 4 3 SBUIHCS HACIIIKOM
aBapii kopabusi, 3iTKHEHHS, TOCaJIKH Ha MIJIMHY, BUOYXY a00 moskexi. B 1ux Bumaakax Juist 3BiIbHEHHS Bill
BiJNOBIAaJIBHOCTI MEPEBi3HUK 3000B’sI3aHNUH OBECTH BiACYTHICTh CBOET MPOBUHH. Y BCIiX IHIIMX BHIAAKaX
000B’S130K JTIOKa3yBaHHs BUHU MEPEBi3HNKA NOKIIAIA€ThCs Ha To3uBava. CTaTTs 5 BKa3ye, SIKIIO MePeBiZHUK
JIOBEZE, MO0 CMEPTh a00 KATIITBO Macakupa Oyiau BUKIWKaHI a00 BUHUKHEHHS iX CIPUSIN MOMIIIKA abo
HeADaTiCTh CaMoro Macakupa, CyJ MOKe, BiJIIOBITHO JIO ITOJIOKEHb CBOTO HAaIliIOHAJIILHOTO 3aKOHOJABCTBA,
3BiIBHUTH IIEPEBi3HUKA Bijl BiMOBINAIBHOCTI MOBHICTIO 60 YaCTKOBO'.

Hagenemo 3MmicT cT.6 AQiHChbKOI KOHBEHINT: «SIKIO MEpeBi3HUK JIOBENE, 10 BUHA YM HEAOANiCTh
rmacakupa CTAIH TPUYHHOIO ab0 CIPHSUTM HOTO CMEPTi YM TIIECHOMY VINKOIDKEHHIO abo BTpaTi u9u
MIOIIKO/KEHHIO Horo Oaraxy, Cy, sSIKUH pO3TisAac CIpaBy, MOXKE 3TiTHO 3 MOJIOKEHHSIMH 3aKOHOJJaBCTBA
KpaiHK Cy/ly 3BiILHUTH NEpEBi3HUKA BiJl BiIOBiaIbHOCTI HOBHICTIO 260 YaCTKOBOY .

Buna a0o Hen0OamicTh mepeBi3HMKA, HOro CiyXOOBI[iB ab0 areHTiB, M0 JisSUIM B MEXax ixHIX
CITy’KOOBUX OOOB’SI3KiB, ITepen0avacThCsl, OCKIIPKNA HE MOBEACHO MPOTHIICKHE, SIKIIO CMEPTh abo0 TijdecHi
VIIKO/DKEHHS TMacakupa abo BTpaTa YW IOIIKO/PKEHHS KArOTHOTO Oaraky cramucs B pe3yibTari abo
y 3B’A3KYy 3 KOpaOeJbHOIO aBapi€ro, 3ITKHEHHSM, MOCAAKOI0 Ha MIIMHY, BHOYXOM UM TOXEXer abo
HemonikamMu cyaHa. lllomo BTpaTd YW TOIIKO/KEHHS I1HIIOrO Oaraky Taka BHHa 4YM HenOawicTh
rependavaeThCsl, OCKIIBKA HE TOBEICHO MPOTHIICKHE, HE3AIEKHO Bl XapaKTepy MOIii, sika CIpUIMHIIIA
BTpaTy YW MOLIKODKEHHs Oaraxky. B iHmMX Bumaakax oOOB’S30K JOKa3yBaHHA BMHM a00 HeAbamocTi
JIeXUTH Ha ro3uBadesi (4. 3 cr. 3)°.

BucnoBok. Orxe, B A(DIHCBKIH KOHBEHIII MICTATBECA TUTBKH OKpEMi €IEMEHTH CKJIaay
MPaBOIOPYIIEHHS, Y BIMOBIMHOCTI /IO SIKHX HA MEpeBi3HMKAa Moke OyTH HaklaJieHa IpaBoBa
BIJIMOBIIaIbHICTD, 1€ BKa3iBKa Ta BU3HAYCHHS MOHATTS Oarax<y Ta WOTO BHIIB; BCTAHOBJICHHS MOHSTTS Ta
BUJIIB KO (macaXupy Ta Horo Oaraxy); BU3HAUCHHS BiIOBiaIbHOCTI Ta YMOB i1l HACTaHHS IS
MepeBi3HMKA, a TaKoX BHHY IIEPEBI3HHWKA, SK CYO €KTHBHY CTOPOHY CKJIamy IPaBOIOPYIICHHS.
BcranoBieHo BifCyTHICTH B AQIiHCBhKi KOHBEHIII BKa3iBOK Ha MPOTHIIPaBHE MisIHHSA, SK CKJIaJIOBUI
€JIEMEHT 00’ €KTHBHOI CTOPOHU IMBLILHOTO MPABOMOPYIICHHS, 1[0 TATHE MOKJIAJaHHS IUBIIBHO-IPABOBOI
BIJMOBIIaBEHOCTI Ha Cy0’€KTa, IO HOTrO MOIMYCTUB, & TAKOX NMPUYMHHUHN 3B’S30K MiXK MPOTHIIPABHUM
JISTHHAM 1 30MTKOM, IKWH BUHHUK SIK HOTO HACIIIOK.

' AdiHChka KOHBEHIIis IIPO HEPEBE3EHHS MOPEM TIACAKHUPIB Ta ix Garaxy. Opiyitinuii ee6-caiim Bepxosnoi Padu
Yxpainu. <http://zakon.rada.gov.ua/laws/show/995 094>

? XaputoHos, E.O., Cannaxmerosa, H.A. (2005). I'paxaaHckoe npaBo YKpauHs!: yueGHUK. H30anue émopoe.
XappkoB: 000 «Onucceit», 507.

3 [usinonuii kodexe Vpainu 2003 (Bepxora Pana Yipainn). Ogiyitinuii e6-caiim Bepxoenoi Padu Yipainu.
<http:// zakon3.rada.gov.ua/laws/show/435-15>.

* Meaicoynapoonas koneenyus o6 ynugukayuu Hekomopbix npagui, OMHOCAUUXCA K NEPeBO3Ke NACCANCUPOS MOPEM.
<http://www. conventions.ru/ view_base.php?id=851>.

> AdiHChKa KOHBEHIIisl PO TIEPEBE3EHHS MOPEM MACAKUPIB Ta ix Garaxy. Ogiyitinuii ee6-caiim Bepxoenoi Paou
Yxpainu. <http://zakon.rada.gov.ua/laws/show/995 094>,

% AdiHchka KOHBEHILis IPO IEPEBE3EHHs MOPEM MACAKHUPIB Ta ix Garaxy. Opiyitinuii ee6-caiim Bepxosnoi Paou
Vxpainu. <http://zakon.rada.gov.ua/laws/show/995 094>
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DEVELOPMENT AND IMPACT
OF ON-LINE SYSTEM ON INTERNATIONAL
COMMERCIAL ARBITRATION

The paper gives the analysis of international commercial arbitration sphere on the basis of newly
submitted cases to arbitration institutions. The analysis showed that European arbitration institutions
have a decline in the statistics. As the result, the paper suggests, that the best option to increase
the level of newly submitted cases and to improve quality of the dispute resolution it would be
necessary to develop the system of online arbitration. Such a system could be developed
as a universal one, or it could be developed by permanent arbitration institutions on their own.
Currently, an online dispute resolution system is enshrined in several states, however, the
functionality of such a system is limited. The paper provides guidelines for the development of a full-
fledged system, within which the parties and arbitration institution could resolve a dispute from
the moment of registration of arbitration agreement (clause) to the adoption of a final award.
Keywords: international commercial arbitration, dispute resolution, arbitration agreement,
anti-suit injunctions, online dispute resolution.

International commercial arbitration is a constantly and actively developing system as it has shown its
effectiveness and convenience to the parties of arbitration over the years of its existence. Numbers of cases
submitted to different arbitration institutions reflect the enduring popularity of arbitration. For example, caseload
of the International Chamber of Commerce has increased from 353 cases submitted in 1993 to 810 new cases
filed in 2017, which involved 2,316 parties from a record 142 countries. The ICC figures also showed that
the 1,548 pending cases at the end of 2017 represented an average value in dispute of US$ 137,325, 630
with newly registered cases in 2017 representing an aggregate value in dispute of over US$ 30.85 billion”.

Nevertheless, statistics shows that majority of the most popular European permanent arbitration
institutions have a decline in the number of newly submitted cases in last few years (see Figure 1*). Such
figures can be explained by several factors:

1. Arbitration institutions in the Asian region are gaining in popularity. As shown in Figure 1, SIAC
statistics increased by 31.7% and CIETAC by 35.6%. At the same time, ICC numbers decreased by 16.1%,

! Born, Gary B. (2009). International Commercial Arbitration. Volume I. The Netherlands: Kluwer Law International, 69.
? International Chamber of Commerce. ICC announces 2017 figures confirming global reach and leading position
for complex, high-value disputes. <https://iccwbo.org/media-wall/news-speeches/icc-announces-2017-figures-
confirming-global-reach-leading-position-complex-high-value-disputes/> (2019, March, 18).

3 International Chamber of Commerce. ICC announces 2017 figures confirming global reach and leading position
for complex, high-value disputes. <https://iccwbo.org/media-wall/news-speeches/icc-announces-2017-figures-
confirming-global-reach-leading-position-complex-high-value-disputes/> (2019, March, 18).

* Altenkirch, M., Frohloff, J. International Arbitration Statistics 2016 — Busy Times for Arbitral Institutions.

Global Arbitration News. <https://globalarbitrationnews.com/international-arbitration-statistics-2016-busy-times-
for-arbitral-institutions/> (2019, March, 18); For ICC 2017: International Chamber of Commerce.

ICC announces 2017 figures confirming global reach and leading position for complex, high-value disputes.
<https://iccwbo.org/media-wall/news-speeches/icc-announces-2017-figures-confirming-global-reach-leading-position-
complex-high-value-disputes/> (2019, March, 18); For SIAC 2017: Singapure International Arbitration Center. SIAC
Announces New Records for 2017. <http://www.siac.org.sg/69-siac-news/560-siac-announces-new-records-for-2017>
(2019, March, 18); For LCIA 2017: Facts and Figures. Casework report 2017. (London Court of International
Arbitration). <https://www.lcia.org/LCIA/reports.aspx >(2019, March, 18); For CIETAC 2017: China International
Economic and Trade Arbitration Commission. CIETAC Annual Caseload(Foreign-Related and Domestic).
<http://www.cietac.org/index.php?m=Page&a=index&id=40&l=en> (2019, March, 18); For SCC 2017: Stockholm
Chamber of Commerce. SCC Statistics 2017. <https://sccinstitute.com/statistics/> (2019, March, 18);

For ICAC: International Commercial Arbitration Court at the Ukrainian CCI. The ICAC is one of the most reputable
arbitration institutions in Central and Eastern Europe. <https://icac.org.ua/en/statystyka-ta-praktyka/statystyka/>
(2019, March, 18).
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Fig. 1. Arbitration Statistics 2012 - 2016

LCIA by 5.9%, ICAC by 40.1%. SSC data remained almost unchanged. However, CIETAC statistics
(2,183 new cases in 2016 year), also includes purely domestic cases. In 2016, 483 cases were international
cases from 57 countries'. Thus, the popularity of Asian arbitration institutions leads to a decline in the
statistics of European arbitration institutions.

2. International trade participants prefer to solve their disputes in national courts instead
of arbitration, even though the final decisions of international commercial arbitration are subject to
compulsory enforcement as if they are the decisions of the state courts. This could be explained by high
price for submission of the case to arbitration and by unsolved issues in arbitration system. Such issues
include the risk of parallel proceedings in arbitration and national courts, the difficulty in recognizing and
enforcing interim measures issued by international commercial arbitration, criteria for establishing the
validity of an arbitration agreement, the problem of determining jurisdiction, etc.

The above-mentioned challenges in the international commercial arbitration system can be
eliminated by the development of on-line system for arbitration institutions. The effectiveness of this
system can be proved on the example of parallel proceedings. Today, British and American courts use the
practice of anti-suit injunctions in order to protect their own jurisdiction from a foreign non-competent
court. The fact is that British and American courts have a long history of issuing injunctions that forbid
parties to file a case to foreign courts bypassing an existing arbitration agreement, and recognize the issuing
of such injunctions by other courts. This approach is clearly illustrated by the Aggeliki Charis Compania
Maritima v Pagnan judgment®. Under this decision, the court issued anti-suit injunctions to prevent parties
from continuing the trial in an Italian court, since the same case was considered between the same parties

! China International Economic and Trade Arbitration Commission. #77#Z52016 2y 5 1 1F.&1 2512017 ZEAY 5 1 1F
71 %) <http://www.cietac.org/index.php?m=Article&a=show&id=14107> (2019, March, 19).

* Aggeliki Charis Compania Maritima v Pagnan (the Angelic Grace) [1995] CA UK. <http://swarb.co.uk/aggeliki-
charis-compania-maritima-sa-v-pagnan-spa-the-angelic-grace-ca-1995/>. (2019, March, 20).
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in the English court. This logic is not supported in continental law countries. Anti-suit measures of
protection are especially criticized in the European Union. The EU Court in Turner v Grovit' case ruled that
a court of a Member State cannot deprive the party of the right to continue the trial in a court of another
EU Member State.

Based on the foregoing, anti-suit measures of protection are not the best option for avoiding parallel
proceedings. In this case, it is important for courts to find a compromise.

The most effective solution of the parallel proceedings issue would be the development of online
system, that would accept and process applications submitted to international commercial arbitration or
national courts. Whit application of such system, it would be impossible to file the case between the same
parties on the same issues both to national court and international commercial arbitration.

There are two ways:

1. The development of a global system, which will include all national courts and international
commercial arbitrations. It is the most efficient project of improvement all litigation system, but, in the
same time, this option is the most difficult for practical implementation.

2. The development of such a system within the framework of the ongoing international commercial
arbitration. This option is easier for implementation and is fully depends on opportunities of the arbitration
institutions.

It should be noted that several states have already launched a system for online litigation or declared
in their national law about the development and enforcement of such system. For instance, Ukraine in its
Act «On Amendments to the Commercial Procedural Code of Ukraine, the Civil Procedural Code of
Ukraine, the Code of Administrative Legal Proceedings of Ukraine and other legislative acts»” declared the
development of the Unified Informational Telecommunicational System for courts, which should enable
document circulation in electronic system. In accordance with the Act, the system should become available
at March 1, 2019. However, The State Judicial Administration of Ukraine, taking into account the proposals
of the courts, and in accordance with the decision of the High Council of Justice, sent revocation notice
on March 1, 2019, so Unified Informational Telecommunicational System still unavailable in Ukraine’.

Today, two countries have working e-court systems, namely, India and Australia. The functionality
of these systems is at completely different levels. For elaboration of a model system for arbitration
institutions it is important to consider each system in detail.

The access to eCourts system in India is available at http://www.ecourts.gov.in/ecourts_home/, or via
the eCourts Services mobile application. The online court system in India was called eCourts and was
developed under the «National Policy and Action Plan for Implementation of Information and
Communication Technology (ICT) in the Indian Judiciary — 2005»*, which was approved by the eCommittee
and the Supreme Court of India. The eCommittee in its turn was created by the Government of India. The
purpose of the eCourts system is to establish a Pan-Indian system for district courts, which is supervised and
funded by the Justice Department of the Ministry of Justice of India. Today, the system works as follows:
a unique number assigned to each court case that will be heard in the district court. By case number, it is
possible to get information about the status of the case, and view the entire history of document circulation.
The system allows to search for court cases not only by number, but also by type of case, by parties of the
process, date of submission. If several cases should be tracked, they can be stored in the «My Cases» list, so it
becomes convenient for the party to receive any notification concerning a particular case. Unfortunately,
the functionality of the online court in India is limited to search and statistics.

In Australia, the online court system is more advanced. In this country, it is possible to conduct some
procedural steps without leaving your home or office through the eCourtroom system, which is available at:
http://www.fedcourt.gov.au/online-services/ecourtroom. eCourtroom is an online courtroom that is used

! Gregory Paul Turner v Felix Fareed Ismail Grovit [2001] CJEU.
<http://curia.europa.eu/juris/liste.jsf?language=en&num=C-159/02>. (2019, March, 20).

? 3akon npo eénecenns smin 0o F'ocnodapcbkozo npoyecyansiozo kodexcy Vipainu, Lusinenozo npoyecyansiozo
Kooekcy Ykpainu, Kodexcy aominicmpamugnoeo cyoouuncmea Ykpainu ma iHuwux 3akonooasyux akmis, cm. 6, 2017
(Bepxosna Pana Ykpaiun). Ogiyitinuii catim Bepxoenoi Paou Yxpainu. <https://zakon.rada.gov.ua/laws/show/2147-19>
(2019, March, 22).

* JICA BigrepminyBala MOBHOIIHHHIA 3aITyCK €JEKTPOHHOTO CyAy. YKpaincbke npago.
<http://ukrainepravo.com/news/ukraine/dsa-vidterminuvala-povnotsinnyy-zapusk-yesits-/> (2019, March, 22).

* eCourts Services App. About Us. <https://services.ecourts.gov.in/App/appaboutus.html.> (2019, March, 22).
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by judges and registered users of the system for resolution of a specific category of cases by the Australian
Federal Court or the Australian Federal Circuit Court. The procedures that can be considered online include:

1) ex parte applications for substituted service in bankruptcy proceedings;

2) applications for examination summonses;

3) giving of directions and other orders in general federal law matters eCourtroom is also linked to
the eLodgment system, which gives the parties an opportunity to exchange electronic documents'.

The final judgment to a case in the eCourtroom system is equivalent to the judgment in the regular
courtroom”. «This means that:

1. the eCourtroom must only be used for issues requiring consideration and determination by
the Court or a Judge;

2. the eCourtroom is not to be used for communications solely between the parties or their
representatives, particularly where the communications are confidential or otherwise sensitive;

3. the language and modes of address used on the eCourtroom must be same as that used if the
matter were being dealt with an ordinary courtroom;

4. undertakings given on the eCourtroom by a party or their representative to the Court or a Judge or
other parties are binding as if the undertaking were given in an ordinary courtroom;

5. the rules of contempt apply to proceedings conducted using the eCourtroom; and

6. a copy of the discussion thread for each topic dealt with on the eCourtroom will, unless the Court
or a Judge otherwise orders, be publicly available as read-only text on the Court’s web site».

When a case is held through the eCourtroom system, the judge or the court may decide to terminate
the use of the system for the given case or for a part of the case at any time on its own initiative or
at the request of the parties.

The Court or a Judge may give directions as to:
the issue or issues that will be discussed through the system;
participants of the eCourtroom,;

— maximum length of messages and applications;

— maximum time to send messages (including replies) to eCourtroom.

As to the documents related to the case, they must be submitted to the Court in original form.
However, during communication via eCourtroom, when a party refers to a document, this document should
be attached in electronic form to the message.

Thus, developing an online system for international commercial arbitration, Australian system of
eCourtroom should be taken into consideration.

By reason that international commercial arbitration is based on the lex voluntatis principle, it is
possible to develop an online dispute resolution system, which would give the opportunity to resolve a case
starting from the moment of conclusion of arbitration agreement and ending by giving the final award. For
the purposes of this paper, let’s call the system eArbitration.

First of all, if parties want to resolve their case in international commercial arbitration, they should
conclude the arbitration agreement or they should include the arbitration clause in the contract, so that the
arbitral institution has the competence to resolve the dispute between the parties. At this stage, the parties
could registrar their contracts with arbitration clause or arbitration agreement in the system of eArbitration.
The eArbitration system may be developed in each arbitration institution separately, in such case parties
should register their agreement or contract in that arbitration institution, that is specified in the agreement or
contract. In global eArbitration system, parties may register without regard to the reference of the
arbitration institution. Such registration will avoid the problem of parallel proceedings and the problem of
the non-validity of an arbitration agreement.

Further, in eArbitration system at the moment of registration of the agreement (clause) the parties
would receive an individual login and password to access the functions of the system. The login and
password should automatically expire after a certain period after the termination of the contract
(for example, after 1 year). If the termination of the contract is due to the performance of certain actions
(for example, with the delivery of the goods to the buyer), then the party in whose favor the event occurs

! Federal Court of Australia. eLodgment. <https://www.elodgment.fedcourt.gov.au/eLodgment/login.aspx?ReturnUrl=
%?2felodgment%?2fdefault.aspx> (2019, March, 22).

? Federal Court of Australia. eCourtroom Protocol. <http://www.fedcourt.gov.au/online-services/ecourtroom>

(2019, March, 22).
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must enter into the eArbitration system the date of the occurrence of such an event, and from that date
would start the limitation period (for example, 1 year).

To initiate a case, the party will need to submit an online application, which should be signed by the
digital signature. As regards the information to be contained in the application, it should be the same, as for
the regular application and it should be set forth in arbitration rules of each institution.

Together with the application, the applicant must file the relevant documents to the case and
confirmation of payment of the registration fee. In the eArbitration system, it is proposed to make
a separate section "Documents" where the parties and the arbitral tribunal will download all documents,
including procedural ones and evidence in the case. In addition to online versions of documents, the parties
must send each other and to the court original documents or their certified copies.

After the claim is filed, the defendant must have time to file counterclaims. For this reason,
the eArbitration system should have the "Submit counterclaims / response" field which would be activated
within 20 days, for the respondent to file the counterclaims. The deadline for filing counterclaims may be
set shorter than the one currently set in the arbitration rules, as the respondent would receive a notification
via email and through the mobile application about the initiation of the case. Accordingly, the defendant’s
response will also be received by the applicant and to the court in a matter of seconds.

Sometimes it is important to add additional participants to the procedure, such as third parties and
witnesses. To do this via eArbitration the party should fill the form of the corresponding application in the
section "Application for Joinder".

The templates for all applications submitted by the parties must be in the relevant sections above.

In addition, if claims that arose on the basis of or in connection with more than one contract, they
may be reviewed within the same arbitration proceeding. To do this, at the time of filing an application, the
party should have to specify on the basis of which agreements (clauses) the application was filed in the
system. Moreover, it would be possible to consolidate arbitration proceedings with the application of the
party (parties) and with the consent of the other party (parties) of the dispute. The advantage of working in
the eArbitration system is that all the procedure will be conducted as fast as possible, in the most
convenient place to all the parties and the history of every procedural stage and exchanging of messages
could be tracked through the online system or mobile application.

It will also be convenient for the parties to make an appointment of arbitrators. Each arbitration
institution has a recommended list of arbitrators, and if the party to the dispute chooses an arbitrator
from the list, the appointment takes place instantly. In addition, the system should automatically
remove those arbitrators who are in contact with the party to the dispute. After the appointment of an
arbitrator, the system must run a timer for the party to replace an arbitrator if it is necessary. If the
party seeks for interim measures before appointment of arbitration court, it is possible to make the
application for the appointment of an emergency arbitrator. If application is accepted, the system will
automatically appoint an arbitrator in random. Accordingly, due to the application of the system,
the extra time would not be spent.

However, while using the online system of arbitration, the place of arbitration will be under the
question. Therefore, the place of arbitration should be established by the place of conclusion of the contract,
if it is not indicated, at the place of registration of the permanent arbitration institution.

The online arbitration system has many advantages. For all participants of the arbitration process it
would be convenient to view the procedural schedule, exchange messages and written evidence, and, if
necessary, to hold oral hearings in the program through a video conference. All these functions should be
available at the mobile application. The main requirement for the program will be high security of
communication channels because all cases that are considered in arbitration institutions are confidential.
Through the program, it will also be possible to monitor the compliance with the terms for conducting
procedural actions. This feature is useful when the parties are located in different time zones. For arbitration
institutions application of the system will allow to shorten the deadlines for procedural actions.
Accordingly, it will be possible to collect statistics for which period of time the dispute is resolved in one or
another arbitration institution, thus such institutions could submit more new claims.

As a result, the advantages of using the online system during arbitration are the following:

— avoidance of parallel proceedings, since the parties would not be able to deny the existence of
an arbitration clause and submit the application to the court. The court in its turn would not be able to state
that the arbitration clause was concluded in the absence of the agreement of one of the parties and
consequently recognize it as inapplicable;

45



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

— acceleration of the dispute resolution procedure in arbitration. It would be possible to conduct
all the procedural actions through the system from the registration of the arbitration agreement to
the publication of the final award;

— convenience in the dispute consolidation. This is especially important when other parties join to
the arbitration process;

— transparency in the election of the emergency arbitrator. Since an emergency arbitrator would be
randomly chosen by system, the human factor eliminates on which parties may have an influence;

— convenience for the parties and arbitrators. Since it would become possible to review all the
procedure history and receive notifications about updated information, to see the exchange of all
communications, all documents and materials of the case, to get information about how much time left to
perform certain procedural actions, it is very convenient for the parties and the court to track the state of
dispute resolution.

Thus, by creating an online system for the dispute resolution, arbitration institutions will receive a
number of benefits that will increase the number of newly submitted cases in those arbitration institutions
that develop such system. In addition, it is easier to develop such system within international commercial
arbitration sphere, rather than in interstate, or in state levels.
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This article is devoted to the analysis of the role of the legal element in the evolution of the
essence of integration processes on European territories. Currently, the world faces such
phenomena as globalization and international integration that lead to the introduction of the
full-scale system for legal regulation of integrations and requires a deep analysis of the role and
contribution of regional economic integrations to the development of international legal system.
The actuality can be underlined with a view to the fact of the existence of lots of regional
integrations of different levels around the world. The price for regional economic integration
and the role of the legal instrument in all this process should be clarified.

Keywords: integration, regional economic integration, process of formation of regional
economic integration, EU.

Setting objectives. The purpose of the article is to highlight the integration process that took place in
European territories during the twentieth century and continues in the XXI century, the preconditions for
the emergence of the idea of an economic integration and the process of its formation. We should clearly
understand what is the basis for the process of legal integration in the framework of the EU and what steps
have been taken by those states that have become the driving force to the EU integration, which powers
should be delegated to supranational bodies of the EU by the states desiring to participate in integration and
the reason for the need for such delegation of authority.

Introduction. Process of economic integration shall provide to state new economic possibilities and
facilitate its access to the new markets. But on the other hand, such kind of cooperation in the framework of
regional economic integrations is based on the institutional and legal mechanisms to ensure the effective
operation of the system. Regional economic integration is one of the most important trends in the world
economy today, which includes many aspects of international cooperation in the field of
transnationalization of the production process and exchange of capital and resource base. The key feature of
such cooperation is that it requires supranational regulation and closer legal cooperation. In the area of
modern Europe, the process of integration, which resulted in the creation of the European Union (EU), took
place during the last 100 years. Even nowadays there are still plenty on states on Balkan region and East
Europe desire to become members of the European Union. For example, under the East Partnership Ukraine
undertook obligations to implement European legislation embodied in the provisions of the Ukraine—
European Union Association Agreement and its desire for rapprochement with the EU with the goal of full
integration and EU membership was recently enshrined in the preamble of the Constitution of Ukraine as a
strategic course of the country. The same situation appears to happen in different regions all over the world.
Accordingly, it remains important to analyze the integration process in European territories, the emergence
of the idea of economic integration as an effective mechanism for international cooperation, and the
experience of the EU states that serves as an example for states of the other regions all over the world.

The modern world is developing quite intensively and generates new trends towards globalization
and economic integration. Globalization is the driving force of changes in various aspects of the social life
of mankind. The process of globalization that can be observed over the past decades, causes a lot of debate.
Of particular interest are such manifestations of globalization as the security of the development of
economic, social, political and legal systems, the problems of global transformations; most of the questions
are still controversial and require some kind of complex solution. Prerequisites, or how they can be called
the factors that determine economic integration, are not only political and legal factors, infrastructural,
socio-cultural, but the most important are, above all, economic ones: long-term economic cooperation
between countries, the degree of maturity of market relations, economic and geographical proximity,
presence of common economic problems, resource and economic potential of a possible integration. It is
these factors that are the determining rush force that motivates the countries to integrate, and this
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determines the nature of the future of such an integration unit. Therefore, today there are mainly regional
integration associations of an economic nature.

Europe was and remains an example for international trends, this is due to historical development,
the development of legal thought and the progress of the idea of globalization. After the First World War on
the territory of the European continent, the first attempts were made to create organizations that would
solve world problems exclusively in a peaceful way'. The League of Nations, based on the Paris Peace
Conference, was established to promote cooperation, peace, security and prosperity of nations. During the
existence of the League of Nations a large number of international forums were held that had an impact on
the further development of international law in relation to aspects related to economic integration. One of
the most significant forums was the International Economic Conference of 1927, held in Geneva. It can be
considered as the first truly global forum, which was called to hold consultations on economic policy issues
both from member countries and non-members of the League of Nations. The global character was
highlighted by the presence of representatives from 50 countries and the participation of such countries as
the United States and the USSR. The forum discussed a wide range of economic problems as international
in nature, which was related to issues of international cooperation and domestic, which included the
development of various industries. The League of Nations made a proposal to resort to a mutual reduction
of countries obstacles to international trade, namely — trade barriers®. At that time trade barriers were tariff
restrictions, ie duty, and sometimes the export of goods itself. The resolution of the forum specifically
noted that the issue of customs duties, although related to the issues of sovereign jurisdiction of the state,
but affects not only national interests but also affects and international trade. Such a conclusion called into
question "too much protectionism", which was used by most of the countries of that time, and gave impetus
to the realization that it is possible to achieve a significant improvement in economic conditions by
increasing the opportunities of international trade. A step-by-step plan for reaching the results of the forum
was developed, which became crucial for future economic integration. In fact, it has become a prototype of
the World Trade Organization (WTO) system. The distinguishing feature of the conference was that for the
first time in history it stated the harm it suffered as a result of dumping, and recognized the right of
countries to apply protective measures against such a phenomenon in order to protect the national industry,
while drafting recommendations and criteria for the application of such measures.

The League of Nations was engaged not only in conferences related to economic integration, but also
in the plans of the League of Nations to develop a model for the creation of this kind of integration — the
European Federation Union. One of France’s most prominent politicians of that time, Aristide Briane,
initiated the plan for the integration of Europe. In 1927, Briand, as the honorary chair of the Paneuropean
Union, spoke in support of the creation of the United States of Europe. He considered the integration more
from a political point of view rather than an economic or legal one. And the political and social circles of
the time in Europe responded with the greatest interest in the idea of Briana. The result of his appeal was
the appeal of representatives of European countries to Brian to prepare a draft for federation integration’.
The project was called the "Memorandum on the organization of the European Federation Union" and was
presented by the Government of France on May 17, 1930. Comparing the concept of the European
Federation Union and the modern European Union, one can observe a certain similarity, especially in the
way that economic model is similar; the concept of a pan-European market was the basis of the European
internal market of the EU. But if you take the political concept of the European Federation Union with the
modern European Union, it has little in common. The concept of integration at that time did not involve
supranationalism. In the 1920-1930s, it was difficult to imagine a situation in which France or any other
European country was ready to delegate a part of national sovereignty authority and agree to create
supranational structures. Therefore, this concept cannot be called too mature, as the further history shows,
regional economic integration is impossible without a clear supranational legal control, and it is for this
reason that the economic crisis of the 30s of the XX century and the inconsistency of the parties to create
effective legal control will further lead to a new large the war in Europe and will slow down the process

! Wikipedia, the free encyclopedia (2019). European integration. <https://en.wikipedia.org/wiki/European_integration>
[in English]. (2019, March, 27).

% Clavin P. (2013). Securing the world economy. The reinvention of the League of Nations 1920—1946. Oxford: Oxford
University Press, the United Kingdom of Great Britain and Northern Ireland.

* EU Funded Pro EU Troll (2014). EU Federalization: The Briand Plan. <https://eufundedproeutroll.wordpress.com/
2014/06/07/eu-federalization-the-briand-plan/>. (2019, March, 01).
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of regional economic integration. Most of the integration projects within the League of Nations have been
defeated due to the fact that they are far ahead of their time.

Although most of the integration projects have not been put into practice, they have become
the basis for further integration movements that swept Europe and other regions of the world after
the Second World War. They became the basis for the formation of modern integration law and laid the
foundation for the definition and features of economic integration. It is European integration that has
become a unique phenomenon for the world order. It was intended to prevent any future wars on the
European continent and to ensure the replenishment of the national economies of the small states through
the integration into the common global market through the internationalization of these economies.
References to this process were the affirmation in Europe of political democracy, civil society, social
responsibility, the rule of law and the law, human rights and the establishment of the principle of private
property. If at this stage, integration ideas developed only at the level of certain politicians and
governments, then in the postwar period, the ideas of integration have already developed in parallel at the
governmental level and at the level of society.

In 1946, in his speech at the University of Zurich, Winston Churchill outlined the ideas of pan-
European reconciliation and cooperation for peace, laying the foundations for the integration process'.
At the same time, social movements that advocated the integration and unification of Europe in political
terms, the creation of a federal European constitution, emerged. One such movement was created in 1946 in
Paris by the European Union of Federalists, which in short terms created its cells in many Western
European countries. The federalist desire was to create a European federation that was offered to delegate
certain sovereign authority necessary to protect the common interests of European citizens, which included
issues of the international circulation of monetary units, foreign policy and defense. In May 1948,
the congress of the European Congress in The Hague hosted 700 delegates representing the unification
of Western Europe. The result of the congress was the preparation of projects for economic and political
integration®. Later, in January 1948 the creation of a customs union Benelux happened. This was the first
step towards an all-embracing economic, political, social and cultural integration within the European
continent. And on May 5, 1949, a meeting was held in London between the leading European countries that
had established the Council of Europe. The Council of Europe pursued the objective of protecting the
principles of freedom and the rule of law, within the framework of which the 1950 Convention for the
Protection of Human Rights and Fundamental Freedoms was prepared.

The further evolution of economic integration on the European continent has developed quite rapidly.
In 1950, French Foreign Minister Robert Schumann announced the idea of reconciling France and Germany
through economic integration. This process was later called "Schuman Plan" and became the first step
towards the creation of the European Federation®. The key points of the plan were that it foresaw the
creation of a peaceful united Europe, but instead of starting the construction of the political component, it
was surprisingly decided that political integration should be preceded by economic and legal integration.
This was the decisive moment for further successful integration, which until now could not be achieved by
the method of political decisions. It was precisely at that time that the concept of integration had undergone
certain changes in the definition and contributed to the consolidation of the idea that integration begins with
an economic component and, further, through the creation of a legal mechanism, is fixed at the political
level.

The key point in the integration process was the signing in 1951 of the Treaty establishing
the European Coal and Steel Community, which served to create a common market for coal and steel,
envisaged rapid modernization and increase of the efficiency of the coal and steel industry, improvement of
efficiency and working conditions. In fact, the subordination of these two sectors to the supranational body
has made it possible to improve the overall state of the economy of the member states and exclude
the possibility of preparing for war by any of the member states. It is important to note that within

! Speech to the Academic Youth in Zurich (2014). <https://h20.law.harvard.edu/text_blocks/7599>. (2019, March, 02).
2 The Congress of Europe in The Hague (7 to 10 May 1948). <https://www.cvce.eu/en/education/unit-content/-/
unit/7b137b71-6010-4621-83b4-b0ca06a6b2cb/4b311dc0-cbe6-421d-919a-3bc8b1b155f6>. (2019, March, 04).

3 The Schuman Plan and Franco-British relations. <https://www.cvce.eu/en/unit-content/-/unit/5cc6b004-33b7-4e44-
b6db-519e6c01023/9f64d11¢-0f79-4eeb-983d-b2700fc62cfd>. (2019, March, 04).

* European Commission. Robert Schuman: the architect of the European integration project.
<https://europa.cu/european-union/sites/europaeu/files/robert_schuman_en.pdf>. (2019, March, 21).

49



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

the framework of the ECSC, several institutions were created, including the Court, a supranational body
with the right to make decisions and recommendations'. On March 27, 1957, the ECSC member states met
in Rome to sign two important integration agreements establishing the European Economic Community
(EEC) and the European Atomic Energy Community (Euratom)’. The Treaty establishing the European
Economic Community became the document that launched the second stage of economic integration,
namely the customs union. Having analyzed the ECSC in detail, we can conclude that this was the first
stage since the establishment of a free trade zone, and it was the EEC that arose as a result of the
evolutionary development of integration into the level of the customs union. EEC aimed at a gradual
transition to a common market through the gradual reduction and elimination of customs tariffs in trade
between the participating countries and the establishment of a common customs tariff for goods for trade
with other countries. But the ultimate goal of the EEC was to develop the principle of free circulation of
goods, services, capital and individuals. All existing integrations at that time received a new common
name — the European Community.

The gradual reduction and elimination of internal customs tariffs were completed by 1968, the
Common Foreign Customs Tariff was put into effect, and in the 1970s, the trade policy passed from the
competence of national authorities to the competence of the EEC. But trade policy was not the only priority
for the EEC, much effort was also being made on other spheres of economic activity of the participating
countries, for example, in 1958 the mechanism for the implementation of the common agricultural policy
was approved. It was suggested that the funds received from the external tariffs should be directed towards
the financing of a common agricultural policy, but the European Community was not prepared for such
radical steps. Also, the EEC decided not to create a free trade area between all European countries within
the framework of one integration, it was necessary to create a somewhat new level of integration. The
decision was to create the European Free Trade Association (EFTA) on January 4, 1960, in Stockholm.

The period of 1970-1980s became a period of testing for the stability of the integration process. The
collapse of the Bretton Woods monetary system, based on the gold and currency standard, has become a
shock to the economy all over the world. The exchange rate of the national currencies had to be determined
according to market conditions. Member States of the EEC, having faced a difficult situation due to oil
price problems, developed a plan to diversify production, which resulted in the transition from heavy
industry to more technical and scientific fields of petrochemicals and electrical engineering. This allowed to
restore the economic status of the participating countries and to develop a mechanism for overcoming such
problems, although the integrity of integration was questioned as more and more participants resorted to the
actual violation of the Rome treaties in the field of non-tariff barriers: subsidizing own production, creating
protectionist restrictions through the introduction of standards, import licenses and other procedural issues.
Although the EEC bodies condemned such practices, there was no direct intervention mechanism to prevent
or resolve such violations by the participating countries. As a result, it became clear that it is necessary to
change the system and move to the stage of formation of the economic and monetary union with the
subsequent transformation into political integration.

Pierre Werner, Prime Minister of Luxembourg, made the plan, called the "Werner Plan", whose
purpose was to create its own currency system, an alternative to the Bretton Woods. The plan envisaged
joint coordination of the budget policy of the EEC, the limitation of the permissibility of the fluctuations of
the currencies of the participating countries and the subsequent transition to a single currency. The Council
of Europe, the newly created body at that time, began to establish the European Monetary System, which
resulted in the adoption in 1978 of Copenhagen of a common basket currency unit ECU. ECU was used for
international payments as a reserve currency, and it was used for budget maintenance and statistics of the
EEC. At this stage, the completion of the formation of the Economic and Monetary Union was not
completed and it continued until the establishment of the European Union and the introduction of a
common currency — the euro.

The European integration movement has become so popular that other countries have joined it.
Economic integration has become so successful that there has been a desire to return to the format
of political integration, which contributed to the creation of European political cooperation in 1970,

! History of European Integration. <http://europejskiportal.eu/history-of-european-integration/>. (2019, March, 21).
2 Michelle Cini and Nieves Pérez-Solorzano Borragan (2017). European Union Politics (5th edn). Oxford University
Press, the United Kingdom of Great Britain and Northern Ireland, 2016. <http://www.oxfordpoliticstrove.com/view/
10.1093/hepl/9780198708933.001.0001/hepl-9780198708933-chapter-2>. (2019, March, 05).
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henceforth, the EEC became not only a local decision-making mechanism but also received international
recognition; there was a legal recognition of the integration association at the world arena.

1986 became a landmark year for the EEC since the Single European Act (SEA) was signed, which
proclaimed the idea of a single internal market for goods, services, capital and individuals until December
31, 1992. This document consolidated the legal status of European political cooperation, expanded the
scope of cooperation in many areas, expanded the powers of the European Council, the European
Parliament and the Court, and established the General Court. At the same time as creating a single market,
it was decided in 1985 to create a Schengen zone aimed at simplifying the movement of persons, to erase
the internal borders.

The previous steps made it possible in 1992 to sign the Treaty Establishing the European Union
(Maastricht Treaty), which entered into force on 1 November 1993. Since then, the European Community
has received a new name — the European Union, which operates under the Treaty Establishing the EU and
the Treaty Establishing the EEC. The European Union had to absorb all of its previous integration benefits,
including economic ones, where decisions had already been taken by supranational bodies and subject to
the EU Court’s control, and internal and external policies. The agreement also established the Economic
and Monetary Union, including the mechanism for its work, the rules for the development and
implementation of a common economic policy, the creation of the European Central Bank (ECB) and
developed the criteria for joining the monetary union. The Amsterdam Treaty of 1997, which entered into
force on May 1, 1999, somewhat supplemented the Maastricht Treaty in the area of cooperation in matters
of justice and home affairs: external border protection, legal cooperation in civil and criminal cases, etc.
Since January 1, 1999, the euro was introduced for non-cash payments, and since January 1, 2002, the euro
was introduced into the cash circulation’.

In view of the further enlargement of the European Union by the countries of Eastern Europe in
2000, another agreement was signed — Nice Treaty”. It provided for the extension of the powers of the
European Parliament, the introduction of quotas for the participation of the countries in the European
Parliament and the Council of the EU through a dual majority mechanism (not only the number of countries
that voted for a particular issue, but also the population of these countries). As a result of such amendments,
agreement was reached on the further expansion of the European Union by the countries of Eastern Europe.
The European Union has intensified its international activities and began to claim the role of the main
subject of world politics. The European Union has continued to sign important international treaties with
various countries and other integration organizations such as ASEAN and NAFTA. The completion of the
European Union was the signing of the Lisbon Treaty of 2007, which came into force on December 1,
2009, which gave the European Union the status of a legal entity and granted international legal personality.
The European Union obtained an exclusive competence to legislate.

The European Union can be called the most successful format of the integration association, since it
has undergone all stages of formation and proved its effectiveness in solving both internal and external
issues. Currently, other regional integration projects are only on the path to such an establishment, but the
model of the European Union serves as a model for the construction of such integration associations around
the world, and this makes it possible to significantly accelerate integration processes in other regions of the
world. Therefore, it is not surprising that East European countries and Balkan countries see their future in
participation in such a regional economic union as the EU. Its mechanism of legal regulation has undergone
a long process of formation and development, which is why it reflects the main trends of the development
of international law. It is the solid foundation of legal regulation, which includes effective legislation that
has evolved over the past 80 years, the mechanism for clear control over the implementation of integration
institutions and the possibility of a judicial appeal by individuals and legal entities in court, make the EU so
attractive to the aspirations of others states to become EU members.

Conclusions. So, today it is possible to state the fact that the process of integration is rather long-
term and complicated. But the most complicated in this process is transformation of the concept of regional

! European Parliament (2018). The historical development of European integration.
<http://www.europarl.europa.eu/RegData/etudes/PER1/2018/618969/IPOL_PERI(2018)618969 EN.pdf>.
(2019, March, 25).

? European Parliament (2018). The historical development of European integration.
<http://www.europarl.europa.cu/RegData/etudes/PERI/2018/618969/IPOL_PERI(2018)618969 EN.pdf>.
(2019, March, 25).
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economic integration from political-economic oriented to legal based. It took about 80 years, but
as experience can be applied by other regional integration with the goal of accelerating their integration
processes, European countries have spent a lot of efforts on this, had to overcome a lot of difficulties to
introduce the ideal mechanism for implementing decisions within the integration, and create effective legal
regulation.

But the integration process will not stop at the stage of regional integration, and there are still plans
for global integration. This is a somewhat new level and one must realize that politically the world is not
ready yet. And as the practice of European integration of the 20-40s of the XX century shows, and global
integration is currently at this stage, it will take much time for political thought to overcome barriers and
once again, economics and law have come to the forefront in the process of forming global integration.
That is why this research should give impetus to further researches in the field of the role of legal element
in the integration process.
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AND DEVELOPMENT OF INTERNATIONAL LEGAL
COOPERATION ON ANTI-DOPING ACTIVITIES

The article is devoted to the review of the main historical stages of the formation and
development of international legal cooperation regarding anti-doping activities, as well
as emphasizing the key features of each of these stages. The formation of the anti-doping
relationship did not occur in one day and was associated with a number of issues, in particular
organizational and legal issues. Despite the large number of works devoted to the research
of the problems of using doping and anti-doping measures, it should be noted that legal
literature has not formed a regular periodization of the main stages of their development. This
work is devoted to the matter of determining the main periods of formation and development
of international legal cooperation regarding anti-doping activities.

Keywords: sport, doping in sport, history of doping in sport, anti-doping activity, stages

of formation of anti-doping activity.

[ocTtanoBka mnpodjemu. OcTaHHIM dYacoM mpoOieMu OOpPOTHOM 3 BUKOPUCTAHHSIM JOMIHTY
B CIIOPTUBHHUX 3MaraHHsAX NPHBEPTaIOTh 10 cede Bce OiMbINy yBary HayKOBLIB Ta I'poMaacbkocTi. Bce
yacrimie JyHae iH(opMaIlis MO0 TYYHHUX PO3CIiayBaHb, SAKi IOB’s3aHI 3 BUSBJICHHSM 3aCTOCYBaHHS
JOMIHrY cepel CHOPTCMEHIB HaiBUIIOro piBHA. To BapTo BU3HATH (akT, IO HA CHOTOAHI mpoliema
00pOTHOM 3 IMM SIBHIIEM € HAA3BHYAMHO aKTyaJbHOIO. AJie JOIIHT Ta HOro 3acTOCYBaHHS aX HIiSK HE €
JMIIe IPUKMETO0 ChOTOAEHHS Ta YUMOCh HOBUM JUIS JIFOACTBA. IcTOpis 11bOTO siBUIA HAbaraTto TpUBalilia,
Hi)XK MOKHa OyJi0 O O4iKyBaTH Ta iCHYE CTUTBKH XK JIOBTO, CKUTBKH iCHY€ criopT. J{Jst Toro, mod 3p0o3yMiTH,
10 Take JIOIIHT, HAa IKOMY €Talli 3HaXOAUTHCSA aHTUJOIIHTOBa O0POTHOa ChOTOHI, Ta 3’ ICYBaTH MPUYUHH
BUHHUKHEHHS I[LOTO SBHUIIA, HAM MOTPiOHO 3POOUTH iICTOPHIHHUMA €KCKYpC B ITI0 c(hepy Ta MPOCTEIKUTH, SIKI
caMe eTary MMpOXOAUJIO JIFOJICTBO Y BUKOPUCTaHHI JOMIHTY Ta 00pOThOi 3 TAKMM BUKOPHCTAHHSM.

Cran pgociizkeHHsl. AHaTI30M OCHOBHHMX ICTOPHYHHMX €TaliB CTAHOBJIEHHS Ta PO3BUTKY
MDKHApOIHO-TIPABOBOTO CIiBPOOITHUIITBA IIOAO AHTUIOIIHTOBOI IisSUTBHOCTI 3aliMaimcs Taki BUEHi, sK
X. Ximnept, P. Cikman, C.C. Sfnenko, ILII. Anmgpymko, M.I. Kopxancekuit, M.E€. Kytenona,
JLM. KpuBouenko, B.M. [Tnaronos, C.B. Anekcees, .M. bamkin. OfHak ii JoTenep BiJCyTHS €IUHA TOYKA
30py 10O Tepiogu3alii ictopii 6OpOTHEOM 3 JOMIHIOM Ta MIXHApPOJHOTO CHIBPOOITHHIITBA B Iii cdepi.
TakoX HETOCTATHHO BHBYCHHM € NUTAHHS MO0 POJI, Ky 3irpaB KOKHHUU 3 IUX ICTOPUYHUX IIEPiOdiB
y opMyBaHHI Cy4acHOi CHUCTEMH MIKHAPOIHHUX YPSJAOBHX Ta HEYPSIOBUX aHTHIOIIHTOBHX OpTraHi3allii,
a TAaKOXK YCTaJICHOT MPAaKTHUKHU iX CHIBPOOITHULTBA MiXk COOOIO.

MeTo10 cTATTi — BCTAHOBUTH OCHOBHI €Talu CTAHOBJIEHHS Ta PO3BUTKY MIKHApOJHO-IPaBOBOTO
CHIBPOOITHUIITBA IIOJ0 AHTHAOMIHIOBOI IisJIBHOCTI, a TAaKOX JAETalIbHE IOCIIIPKEHHS KOXKHOTO 3 I[UX
€TaliB, MO JO03BOJUTH CHOPMYBaTH Kpalle PO3yMiHHS MPOLECiB, SIKi MPOXOASTh B cdepi 60poTHOM
3 JIOMIIHIOM CBOTOJIHI, @ TaKOX [IONOMOXKE BHSBUTH HAaWOUIBII NMEPCIEKTHBHI HANPSAMHU yIOCKOHAJICHHS
MIKHapOTHO-TIPABOBOTO CIIBPOOITHHUIITBA MO0 aHTHAOIIHTOBOI JisSIIFHOCTI B MAOyTHROMY.

Bukiianx ocHOBHOro wmarepiany. [pyHTOBHE Ta yCECTOPOHHE BHUBUYEHHS Cy4YaCHOTO CTaHy
MDKHApOIHO-TIPABOBOTO CHIBPOOITHHUIITBA B cpepi aHTHIOMIHTOBOI MisIIBHOCTI € (DaKTUIHO HEMOKIHBHM
0e3 BUCBITIICHHS ICTOPHYHHUX aCIEKTIiB CTAHOBJICHHS MPaBOBITHOCHH Y I1il cdepi. BBakaeMo, mo came 11e
JO3BOJITH HaM 3’SICYyBaTH TeHE3y, OCHOBHI €Taly Ta 3aKOHOMIPHOCTI BUHUKHEHHSI MI>KHAPOJHO-TIPAaBOBUX
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HOPM IIOJI0 BU3HAYCHHS Ta BPETYJIOBAHHS TIOHSTTS «JIOMIHTY». BUSBICHHS YNHHUKIB, Ki 00yMOBIIOBAJIH
BUHUKHEHHS AHTHIOIIHTOBHX MIXHAPOIHO-TIPABOBUX HOPM, TO3BOJUTH HAM TIEPEHTH 0 BUBYCHHS
CY4YacHOTO CTaHy MIKHApOJHOTO CITIBPOOITHUITBA B Iili cdepl Ta BceOIYHO MpPOAHANI3YBAaTH aKTyalbHUN
cTaH ii MpPaBOBOrO BPETYNIOBaHHS, a TAaKOXX OKPECIUTH IMEPCHEKTHBHI HANpsAMHU IS ii MMOAANBLIOro
PO3BUTKY.

Mu MOXeMO BUIUIMTH HACTYIIHI €Tall PO3BHTKY MIKHApPOIHO-TPABOBOTO CIIBPOOITHUITBA ILOJO
AHTHIOMIHIOBOI AISJILHOCTI:

1. Etam 3apojpkeHHsI CBITOBOTO CIIOPTUBHOTO PyXy (HaWmoBIIME 3a yacom). BiH oxormmioe mepiof
3 MOMEHTY 3apOKeHHS aHTHIHUX ONMMIIHCHKHX iTOp 10 KIHIA OeB’ ATHAIISATOTO CTOMITTS;

2. Ilepion 3 KiHIA JEB’SITHAILATOrO CTOMITTS 1 10 [Ipyroi cBiToBOi BiliHU. lle Yac IHTEHCHBHOTO
PO3BUTKY MiXKHApOJHOTO CIIOPTUBHOTO PYXY Ta IMOYATOK HOT0 MI>KHAPOIHO-TIPABOBOI peTIaMeHTAIlil;

3. Ilepion xomomuoi BitiHH (1949-1991). Moxemo cka3atu, Io MeW mepiod OIMOIIPHOTO CBITY IIIe
XapaKTepU3YEThCS MPOMOBKEHHIM AKTHBHOTO BHKOPHCTAHHS AOMIHTOBHUX IpENapaTiB CIOPTCMEHAMH, a
TaKOX 3ar0CTPEHHSIM Ta aKTyali3amielo Mpo0JieM BUKOPUCTAHHS JIOMIHTY Y CIIOPTHBHUX 3MaraHHsIX;

4. lepiox micns po3naxy CPCP, ToOTo micis 3akiHUeHHS XO0JI0HOI BiitHH, Ta 10 1999 poky. Cropt
HaOyBae HacmpaBji TJ00AJIbHUX PHUC Y 3B’S3Ky 31 3HUKHEHHSIM OJIOKOBOI cHCTeMHU. BinOyBaeThbcs
MOCUJIEHHSI MDKHApOIHO-TpaBOBOi B3aemopii B criopTuBHIN cdepi. [lpuiimMaeTbcs MeauuHuil Koaekc
MiXHapOIHOTO ONIMITIHCEKOTO KOMITeTY (1994 p.), MONOXKEHHS SIKOTO PETYIIOIOTH MOPSIIOK MPOBEICHHS
AHTUOITIHTOBOTO KOHTPOJIIO, a dYepe3 ACIKWA dYac HOMy Ha 3MiHY MPUXOAWTh MeTudHHil KOJEKC
oniMmikicekoro pyxy (1999 p.);

5. Ilepiox Bim 1999 poky, xomu Oyino crBopeHo BcecBiTHe antupmomninroBe areHctBo (World Anti-
Doping Agency — WADA), ta 10 2003 poxy. Lle kopoTkwmii, ajne Haa3BHUAHHO BAXIJIUBHUH eTarm. AJDKe came
3 [OT'O MOMEHTY CBIiTOBHI aHTHJIOMIHTOBUI pyX HaOyB cBOro o(MilifHOTO 3aKpIIICHHS Ta OTPUMAaB CBOIO
BJIACHY HAJ3BHYAIIHO BAXXJIMBY Ta aBTOPUTETHY CTPYKTYpy B oonuuui WADA. B neit nepioa BinOyBaeTbes
CTBOPEHHSI Ta IOYATOK CTAHOBJICHHS ITi€] OpraHi3atii;

6. CygacHwmii erarm, mo TpuBae Bix 2003 poky, koiau Oyio mpuitHaTo BcecBiTHIN aHTHIOMIHTOBUN
kozaekc (2003 p.), nJogaTkoMm 10 AKOTO € 3a00pOHEHMH CIMCOK, a TakoX KomeHrareHchKy IeKiapaiito
(2003 p.) mpo OopoTHOy 3 MOMIHTOM Y CIIOPTi, JOAATKOM JO sIKOi € MiKHapoAHWHA CTaHIApT MIOAO
TEPaneBTUIHOTO0 BUKOPUCTAHHS 3a00pOHEHUX peuoBUH. Takoxk B 1ieit mepion Oyina nmpuiiHaTa Mi>xkHapoIHa
KOHBEHIIisl TIpO GOpPOTHOY 3 HOMHroM y cropTi', sika Gyna mpuitasita FOHECKO B 2005 poi, JlogaTkom
1o sikoi € MixHapogHuil cTaHAapT A TecTyBaHHS. Takok BimmoBigHo 10 PoGowoi mporpamu rpym
excrieptiB €C nHa 2011-2014 pp. dyHKiionyBana ['pyma ekcriepTiB i3 00poTHOM 3 JIOIMIHTOM, sIKa BHBYAJIA
crocodu OOpoThOM 3 JMOMIHIOM sIK y mpodeciiHoMy, Tak 1 BamaropcbkoMy cropTi. lleit eram
XapaKTepU3YEThCS aKTHBHUM PO3BUTKOM aHTHIOIIHTOBOI C(epH, TaK HEOJHOPA30BO IMEPErisaacThbCs
BcecBiTHilf aHTHIOMIHTOBAN KOJIEKC, HACIIIKOM YOTO € BHITyCK HOBHUX PENAaKIlii IOTO JOKYMEHTY (Ha
MaHUH MOMEHT i€ pemakiis, ska Bcrymmiaa Bcumiay 3 01.01.2015 poky). YV 3B’SI3KYy 3 UHCIEHHUMU
AHTHUJIOMHTOBUMH 3a00pOHaMM JIOMIHT Ha IIbOMY €Tali mpuiMae OUIbIN MmiACTymHI Gopmu, a OOpOTHOA
3 HAM CTa€ BCE JKOPCTKIMIOK.

3apa3 po3TIITHEMO KOKHHM 3 ITUX €TamiB OUThII JAeTadbHO. Ik MM B)Ke 3a3Hadaju, MepmuM OyB
eTam 3apojKEHHS CBITOBOTO CIIOPTUBHOTO PYXY, SKHH OXOIUTIOBAB MEpioj 3 MOMEHTY 3apOJKCHHS
aHTUYHUX OJIMITIHCBKUX 1TOp [0 KiHIM JIeB’ATHAIITOTO CTOJITTS, KOJHW IOYaJlOCs BiAPOIKESHHS
ONIMITIHCHKUX Tpaaumii Bxe B HoBoMy dWaci Ta cTaB MOXIMBHM TIOYAaTOK CTBOPEHHS TMEPIINX
MIKHAPOJHMX CIIOPTHBHHX Opraisauiii’. BUKOpHCTAaHHS JONIHTY B ILeil mepios po3BHBAIOCS
nmapajenbpHO icTopii cHopry, Tak, AOCTeMeHHO Bigomo, mo B CrapoaaBHili ['pemii cmopTcmenn
3aCTOCOBYBAIIM CTHMYIIOIOUI 3i/IS 3 CHPHX IPHOIB 33Ul MOKPALIEHHS CBOIX CIOPTHBHHX JIOCATHCHb .
[IpaBmira OmiMmmiagu TOTo Yacy He 3a00pOHSUTH MPUHAOM CTHMYJISTOPIB — TOJOBHUM TMOPYIICHHSM TO1
BBaykKaJlacs TMOMEPEHs 3MOBa IOJI0 PE3yJIbTAaTiB 3MaraHHs, a TAaKOX MiJJaBaHHs CyNEepHUKY. 3BHYAIHO,
BIei dac He Oymo i He MOriio OyTH OyIb-fKOTO TIPaBOBOTO PETYJIIOBaHHA aHI aHTHAOIIHTOBOL
IISUTBHOCTI, aHI CHOPTHBHOTO PyXy B IIIJIOMY, OMHAaK TOH caMHi «IyX CIIOPTY», OCHOBHI 3acamu

! Misienapoona xoneenyis npo 6opomu6y 3 donineom y cnopmi 2006. Opiyitinuii éicnux Vpainu, 34, 54, 2421.
? Ismaiinosa, O.B., Illep6ak, F0.€. (2005). Joninz i 6opomvba 3 num: memoduunusi nocionux. Ilomrasa: TIITY
im. B.I'.Koposnenka, 34.

? T'uk, E., Tynao, E. (2019). Cuopr u nommsr. Hayka u scusuv, 1. <https://www.nkj.ru/archive/articles/12676/>
(2019, ciuens, 21).
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CHOPTHBHOI / HECIOPTUBHOI MOBENIHKM, a TAaKOX ILIHHOCTI CHOPTY, MpO sKi MU 3a3Haydyalid BHILE,
BUHUKAIOTh CaM€ Ha I[bOMY €Talli.

Jlpyrum ctaB Tmepioa 3 KiHLS JEB’SATHAIIATOrO CToiiTTs 1 jgo [pyroi cBirooi BikiHu. lle 4yac
IHTEHCUBHOTO PO3BUTKY MIXHApOJHOTO CIOPTHBHOIO pyXy Ta IOYaTOK KOro MiKHApOIHO-TIPaBOBOT
pernamenrTarii. B 1ieii mepios BUHWKAIOTH MEPIi CIOPTHBHI OpraHi3aiii, 0 YUClia SIKHX MOJYKHA BiTHECTH:
MixHaponny ¢enepanito rimHactuku (1881), MixnaponHy ¢exaepariro BeciaoBux ToBapuctB (1892),
Mixuaponny ¢denepanito Goyminry (1895), Mixnaponny denepanito Bemocunemuctis (1900) Ta immi'.
Takox came Tomi Oyma CTBOpeHa MDKHapOJHA oOpraHizaimis 3 BimpomkeHHs ONIMITACHKUX irop Ta
TIPOTIaryBaHHs OJIIMITIHCBKOTO PyXYy, SIKa BioMa HaM sk MiKHapOIHUN ONIMITIHCHKAN KoMiTeT (23 depBHSA
1894 poky). Takox came Tomi (OpMYy€eThCS CHCTEMa IIEHTPAIi30BAaHOIO KEPYyBaHHS BiANOBIIHUMHU BHIAMHU
CIIOPTY, NOYHMHAE CKJIAATUCS €IMHA CIIOPTHBHA 1€0JI0Tisl, BUHUKAIOTh Ta YHI(IKYIOTHCSI CHCTEMH 3MaraHb Ta
OLIIHIOBAHHSI JOCSITHEHb CIIOPTCMEHIB 3a IEBHUMHM Buiamu criopty. Lleit nepios ctaB 4acoM po3BUTKY CIIOPTY
Ta MIXKHApPOJHOTO CIIOPTUBHOTO PYXY BXKE B Cy4aCHOMY PO3YMIHHI LIMX ITOHATH T4 CTBOPUB TY MIXKHAPOIHY
CTPYKTYpYy CIIOPTMBHHUX OpraHi3alliif, 3a iCHyBaHHs SIKOi HEOOXiJIHICTh CTBOPCHHS MPABOBOI aHTUJIOMIHIOBOL
a3y CTAJIO JIMIIE MUTAHHAM 4Yacy”. [Ipu BCHOMY IbOMY, LeH IEpio[l MU MOXKEMO BBAXKATH «30JI0TOKO EPOIO»
BUKOPUCTAHHS JIOMIHTY, Y 3B’A3KY 3 JIOCTATHHO BEJMKHUM PO3BUTKOM MIKHAPOAHOI CIIOPTUBHOI MisUTBHOCTI,
sKa XapakTepu3yBajlacs Maibke BIIKPUTHM Ta NPAKTUYHO HIYMM He OOMEKECHHUM 3aCTOCYBaHHIM
PI3HOMaHITHUX CTHMYIISATOPIB CIIOPTCMEHAMH TN Yac IXHBOI y4acTi y 3MaraHHsx, IO BimOyBaiocs depes
MIPaKTHYHY BiJICYTHICTH OYIb-SIKOTO TIPABOBOTO PETYIIOBAHHS i€l cepH, a TaKOX TOMY, III0 CIIOPTUBHOMY
Ta CBITOBOMY CITIBTOBAPHCTBY IIKOAA JUISA 30POB’S BiJi BUKOPUCTAHHS CTUMYIIOIOUHX TIperapaTiB Oyia mie
HeoueBHIHOIO. Came 0 LBOTO €Taly BiJHOCHUTBCS Meplri (I JaJeKo He OCTaHHINA) 3aJ0KyMEHTOBAaHWN
BHITQJI0K 3aru0elli CIOPTCMEHY Yepe3 BUKOPUCTAHHS AOMIHTY — B 1886 poiri moMep aHTTIHCHKIA BEJTOTOHIITUK
Hesin JlinroH, sxumii mpuitmMaB yuacte Yy 600-kiomMerpoBoMy Beno 3maraHHi y ®@panmii. butemicts
MDKHapOJHUX CIIOPTUBHHUX OpraHi3aliii TOro 4Yacy BOJIUJIM HE IIOMIYaTH «TEMHOTO OOKY» CIOPTHBHHX
3MaraHb Ta BBOXalIHW 3a HallKpaile He MigHiMaTe mpobneMy nomiHry odimifiHo. [lepmioro MiKHaApOAHOO
CIIOPTHBHOIO (pemeparti€ro, sika MopyImia Mo «3MOBY MOBYaHHD» Oyna demeparis jgerkoi atinetuku [AAF,
ska B 1928 pomi BKIIOYMIA 10 CBOIX NMPaBWJI HACTYMHUH MYHKT: «JlOMIHrOM € BUKOPHUCTaHHS OYyIb-SIKOTO
CTUMYJIATOPA, SIKUH HE € 3BUYAiiHUM 3acO00M UIsl MOJNIMIIEHHS MOKa3HUKIB B JIETKOATJIETUYHUX 3MaraHHsIX
BUILIE CEPEINHBOr0. byap-sKy moauHy, sika CBIIOMO IpHiiMae, abo AomoMarae NpuUHMAaTd BHIIE3a3HAuYCHI
npenapary, OyJie BUKIIOUECHO 3 Oyb-SIKOTO 3MaraHHs, Ha siKe IMOIIUPIOIOTHCS 111 MpaBuiia, abo BiJICTOPOHEHO
BiJl MOJAJIBIIOT y4YacTi B 3MaraHHSX JICTKOATJCTIB-IFOOUTENIB, IO MPOBOASATHCS MiJl FOPUCIUKINEID AaHOL
denepamii»’. He3paxkaroun Ha Te, 10 TaKe BU3HAYCHHS [OMIHTY € HAATO POSMHTHM, LSl TIOOXMHOKA 3a60pOHa
Oyna mepiiow CrnpoOO aHTHIOIMIHTOBOI OOPOTHOM 3a JOMOMOTOK) MPABOBHUX METOIIB Ta MEPEABICHUKOM
MOYaTKy epy OOpOTHOU 3 JOMIHIOM Ha MIXKHAPOAHOMY PiBHi.

HacTtynHum eranoM po3BUTKY aHTHIOMIHIOBOI AISNIBHOCTI MH MOXKEMO Ha3BaTH MEPiof XOJIOTHOT
Bittnn (1949-1991). Moxkemo cka3zaTu, IO Il IMepion OIMOSIPHOTO CBITY IME XapaKTePHU3YETHCS
NPOJOBXKECHHAM AaKTUBHOI'O BHKOPUCTAHHS JIONMIHTOBUX TIIpENapaTiB CIOPTCMEHAMH, a TaKOXK
3arOCTPEHHSAM Ta aKTyaji3alielo MpoOjieM BUKOPUCTAHHS IOMIHTY y CIOPTUBHUX 3MAaraHHSX 3a yMOB,
KOJIM CIIOPTUBHHUM OpraHi3allisM, Jep)kaBaM Ta MDKHApOZHOMY CITIBTOBAPHUCTBY HE IOMIYaTH ITIO
npobneMy Hagani Bke OyJI0o HEMOXKIHBO. He BiOyJIOCS dYepe3 Wiy HU3KY AOMIHTOBUX CKaH[AIIB,
HaWOIMBII Ty4yHI cepel SKUX Oyidd TOB’SA3aHi 31 NOJANBIIMMH CMEPTSMH CIIOPTCMEHIB, SKi
BuKopucToByBanu gomiHr. Tak, y 1960 pomi nHa XVII JlitHix Omimmiiicekux Irpax B Pumi mig wac
3MaraHb romep 23-piunnii narchkuii Benoronmuk Kuyn Enemapk Mencen, B KpoBi skoro Gymu 3HaiieHi
amdeTaMiHy, SKi i CTaal IPUYMHOIO HOTO 3arubeni. Y ToOMy X poli TaKkoX uepe3 MpuiioM aM@eTaMiHiB
saruHyB Benmocunemuct Jlik Xosapa'. Ilicis uux Tparidemx mosiii Ha MiKHapoZHOMY KOHTpeci

! NonGumesa, H.I'. (2015). Opranizauiiina cTpykTypa Ta 0cHOBHI QyHKLIi AisTbHOCTI Mi>KHAPOIHOTO KOHBEHTY
«CropTAkkopm. Cro6031cancvkuii HAyK08o-cnopmusHull gichux, 3 (47), 35.

2 McCulley, K. (2018). Playing by market rules: Anti-doping policy in the European Union. Ckaremont-UC
Undergraduate Reserch Confernce on the European Union. <http://scholarship.claremont.edu/cgi/
viewcontent.cgi?article=1023&context=urceu> (2018, rpynens, 24).

* Anti Doping (2018). International Association of Athletics Federations. <https://www.iaaf.org/about-iaaf/
anti-doping> (2018, rpyzaens, 24).

* A6cansvos, T.M. (2003). MeskryHapoIHbIe H BHYTPUIOCYIAPCTBEHHBIE aCTIEKTHI GOPLOBI C JOIMHIOM B CIIOPTE.
Becmuux cnopmugnoii nayku, 2, 53.

55



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

31 nmcuxodiziomorii 1960 poky Bmepiie Ha MKHApPOJAHOMY piBHI OyJl0o WigHATE NHUTaHHS IIOAO
HeoOXigHOCTI odimiiiHol 3a00poHM BHKOpHCTaHHA jgomiHTy. B 1965 pori  Ha CtpacOyp3pkoMy
MiXHapOJHOMY KOHTPECY 31 CIIOPTUBHOI METUIIMHU 0YJI0 C(hOPMYITBOBaHE JOCTATHHO TIOBHE BU3HAYCHHS
JIOMIHTY, K€ € aKTyaJlbHHUM I CBhOTOJIHI, BIAMOBIJHO O SKOI'O JOMIHIOM € BBEICHHS [0 OPTaHi3My
JTIOAVHN OyAb-SKAM MUITXOM PEYOBHHHU, UYyXOi JUIS IHOTO OpTaHi3My, Oyab-akoi ¢iziosoriqaoi
cyOcTaHIii B HEHOpMaJIbHIN KITBKOCTI a00 AKOi-HEeOYAb PEUOBUHH HEMPHPOTHUM LUISXOM JUIS TOTO, MO0
IITYYHO i HEUECHO ITiABMIUTH Pe3y/IbTaT CIIOPTCMEHA T1iJ] 4ac BUCTYIy Ha 3MaraHHsx . Ille Kinbka poxis
IiCIIs [HOTO aHTHUAOMIHTOBa 0OpOTHOA 3aNHIIanacs Ha IMOYaTKOBOMY PiBHi, aie B 1967 po1ii Ha BeJIOTOHII
«Typ ne ®panc» TakoX yepe3 BUKOPUCTAHHA CTUMYJIATOPIB MPSAMO HA TPpaci 3HOB IIOMEP T'OHIIUK —
Tommi Cimncon. I Bxke micns mux noxain MixHapoauum OmimmilickkuMm Komiterom OyB CKiaieHUN
nepesik 3a00pOHEHUX U1l BUKOPHCTAHHS MiA Yac CIIOPTUBHUX 3MaraHb MpemnapariB, a TaK0X CTBOPEHA
criemiaibHa Komicis mo 60opoTh0i 3 mominrom. B 1968 ma XIX JlitHix Omimmiiickkux Irpax B Mexiko
Oynu BHeplle MpoBelieHI BUOIPKOBI JOMIHT-TECTH IMEpe] 3MaraHHsIMH, a 3 1972 poKy HOMIHT-KOHTPOIb
cTaB 0OOB’SI3KOBUM JJIs1 BCiX BHJIB OJIIMITIIHCHKOI MPOTpaMu Ta MOCTYNMOBO aHTHIOMIHTOBHHA MPUHLUI
OyJI0 PO3MOBCIOKEHO Ha CBITOBI Ta perioHaNbHI YEMITiIOHATH 3 OinmbIIOCTi BUAIB criopty. Y 1988 porri
MOK ckmukaB mepmy BcecBiTHIO KoH(EpeHIi0 3 JOMNIHIY B CHOPTi’, Ha AKiii OyB CXBaJeHHl
OmniMmiicbkuid aHTHOOMIHTOBUN Konxekc. A y 1989 poui 3’sBuimcs mepuri mpomno3uuii mpo CTBOPEHHS
HE3aNEKHOTO  AHTHIONIHIOBOro  opramy’. IIOYaTOK CTBOPEHHS HOPMATHBHO-TIPABOBOI  0asu
3 BPETYIIOBAaHHS MIXXHAPOJHOTO CIIBPOOITHHIITBA IOJO AHTHIOIIHTOBOI IsJIBHOCTI Tokjana Pama
€sponu, sika npuitHana B 1989 poui KOHBEHIIiI0 IPOTH 3aCTOCYBaHHS JOIIHTY".

BrnacHe came 1meit mepiom My 0e3 mepeOiTbIIEHHS MOXXEMO BBaXXaTH MOMEHTOM OQiIiitHOTO
mepexoay Bim jaTeHTHOI (a3 OOpOTHOM 3 BUKOPHUCTAHHSAM JIOMIHTY IO BIAKPHTOTO MIDKHAPOIHO-
NPaBOBOTO 3aKpIIUIGHHS [BOTO TMOHATTS Ta MacoBOi 3a00pOHM BUKOPUCTAHHS CHOPTCMEHAMH
CTUMYJIIOIOUHX TIPenapaTiB MiJ Yac IXHbOI y4acTi y CIOPTUBHHX 3MaranHsaxX. Came ToJi crmiBpOOITHUITBO
LIOAO0 AHTUAOMIHIOBOI MISUIBHOCTI CTajll0 HACHpaBAi MDKHAPOAHUM Ta OTPUMAJO CBO€ Ieplie
OpraHi3amifHO-TIPaBOBE 3aKPIiTIICHHS.

Hactynaum eTtamoM pO3BUTKY aHTHIOMIHTOBOI AiSTBHOCTI MM MOXKEMO BBaXKaTW MeEpiox MicIs
posnaxy CPCP, ToOTO micnms 3akiHueHHS XoJomHOi BiiiHHM, Ta 70 1999 poky, komu Oyno CTBOpPEHO
Bcecritae antumomninroe areHTcTBO (World Anti-Doping Agency — WADA). Came B1eit dac micis
3HUKHECHHS OIMOJISIPHOTO CBITY Ta OJIOKOBOI CHUCTEMH CIHOPT HaOyBae HACHpaBi TI00aJIbHUX PHC, IO
XapaKkTepU3YEThCsl TMOCHICHHSAM MDKHApOAHO-TIPAaBOBOI B3a€MOJii B CHOPTUBHIN cdepi, 3pOCTaHHAM
KOOPIWHAIII CHOPTUBHUX IHCTUTYIH 3 PI3HUMH aKTOpaMH MIKHAPOJHHX BITHOCHH Ta (hOpMyBaHHSIM
Bi/IMOBINHOT HAayKoBOI Ta TPaBOBOI 6a3u B cepi 3a6OPOHM BHUKOPHCTAHHS JOMIHTY . HempumycTumicTs
BHUKOPHUCTaHHS JIOMIHTY B CIIOPTi HA IbOMY €TaIli He TUIBKU € OUYEBUIHOIO JUIS BCIX YYACHUKIB CIOPTUBHOTO
pPYXy, a W OTpUMye HaJlle)kHE HOpPMAaTHBHE Ta OpraHi3alilHO-IPaBOBE 3aKPIIJICHHS Ha JOKAIbHOMY,
MIDKHApPOIHOMY Ta TJI00ATEHOMY PiBHSIX.

Y 1994 pouni Oyno mnpuiiHaTo MeauuHuii Koaekc MIDKHAPOIHOTO OJIMIIHCHKOTO KOMITETY,
MOJIOXKEHHS SIKOTO PEryJIIOI0Th MOPSIOK MPOBEACHHS aHTHIOIIIHIOBOIO KOHTPOIIO, micas 4oro B 1999 p.
Ha 3MiHy ifoMy Bukonasdoro Pagoro MOK Gyito mpuitasTo MeandHumii KOIEKC OTiMITIHCHKOro pyxy’.

HanzBuyaitHo BaxiuBow Tofi€l0 y cdhepli aHTUIOMIHIOBOI OOpPOTHOM CTANO MPOBEACHHS
MixHaponHUM oniMmiiicbkuM komiteToM y 1998 poui B Jlo3anni MixkHapoaHoi koH(epeHLii 3 HomiHTy
B criopTi. B KkoH(epeHmii B3sM y4acTh OUTBII HiX HIICTCOT YYAaCHHUKIB, Cepell SKUX NpPEICTaBHHUKH
MIXKHapOIHOTO oJiMIiiicbkoro pyxy. Hacmiakom npoBeneHHs KoHpepeHii crtano npuiHATTS JIo3aHHCHKOT

' Anexcees, C.B. (2014). Cnopmusnoe npaso Poccuu. Ilpasossie ocHogbl (usuyeckoti Kynbmypul u cnopma: YueGnux

0n2 8y308. MockBa: 3aKoH U mpago, 16.

? Casini, L. (2009). Global Hybrid Public-Private Bodies: the World Anti-Doping Agency (WADA). International

Organizations Law Review, 6, 2, 429.

3 Latty, F. (2007). La lexsportiva. Recherchesur le droittransnational. Leiden; Boston: Martinus Nijhoff, 384.
Konsenyus npomus npumenenus oonunea, 1989 (Coser EBporsi). Conventions <http://conventions.coe.int/Treaty/

rus/Treaties/Html/135.htm> (2018, rpyxaens, 28).

> I'paesckas, H.JI. (2011). TIpo6iema ponunra B criopre. Cropmuenas 6uono2us u MeOUyUuHa 8 nogblule Ul Kayecmea

orcushu: XXI eex: coOopHux HayuHvix mpyoos, 45.

® Ismaiinosa, O.B., Illep6ak, 10.€. (2005). Joninz i 6opomvba 3 num: memoouunuii nocionux. Honrasa: TTIITY

im. B.I'. Koponenka, 17.
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JeKIapariii mpo IOIiHT B Cl'[OpTil. OpnHuM 3 HaHOUTBIN BOXKITMBUX MOJIOKEHb Ii€l JeKIapaliii cTaio pilmeHHs
PO CTBOPEHHS HE3aJIEeKHOTO MIKHAPOJHOTO AaHTHIOMIHTOBOTO AareHTCTBA, B SIKOMY Ha IMapUTETHUX
Hadanax Oyyiu O mpeacTaBieH] ONIMIIMCHKUN pyX, MIXXHAPOHI CIIOPTHBHI opraHizaniid. Ta, Ha BUKOHAHHS
uporo pimenss, 10 nucromaga 1999 poky B JlozanHi BimOyiocsi ycraHoBue 3acigaHHs BcecBiTHBOTO
aatugomiaroBoro arearctBa (World Anti-Doping Agency — WADA), OCHOBHE 3aBIaHHS SKOTO €
3BUTBHEHHSI CBITY CIOPTY BiA JAOmMHrYy. MH MOXEMO BHU3HATH IeHd eTam TOBOPOTHHUM B PO3BHUTKY
MIXKHapOJHOTO aHTUAOMIHTOBOTO CHiBPOOITHHULITBA, MICIS SIKOTO CBIT CHOPTY CTaB MPUHIUIIOBO 1HILIUM.

Y 2002 pomui yBapmasi Oyno minmucaHo JlomaTKOBHE TMPOTOKON IO Mi€i KOHBeHuii'z, KA
aZanTyBaB MoJIokeHHS KoHBEHTIIT 10 aHTHAOMATOBOMY pexknmy WADA. BinmosigHo 10 HROTO AepiKaBd
B3a€MHO BH3HABaJM MPAaBO HAI[IOHAJbHUX AHTUOIIHTOBUX OpraHi3alii MPOBOJUTH BIAMOBITHO
JI0 BHYTPIIIHIX HOPM KpaiHH-OpraHi3aTopa [OIMHT-KOHTPOJIb CIIOPTCMEHIB, SKi MpuOyBarOTh 3 iHIINX
nepkaB — ydacHUI, Konsenrrii (cT. 1.1); a Takox BU3HAIOTH KoMmreTeHIiro WADA Ta iHIHMX opraHi3ariii
M0 JOMIHTOBOTO KOHTPOJIO, IO AIFOThH MiJ 11 KepiBHULTBOM, HIOAO 3AIHCHEHHS MEPEeBIPOK CIIOPTCMEHIB
o3a 3MaraHHsAMH Ha ix TepuTtopii abo B iHmomy wmicui (ct. 1.3).

B 2003 poui WADA 0yB npuiinsatuii BeecBiTHilt anTHONIHrOBUI Kogekc (HoBa penakilis Kogekcy
Habpana yuHHOCTI B 2015 pomi), SKUH BHCTYNA€ OCHOBHUM 1 YHIBEpCAJbHUM JOKYMEHTOM, Ha SIKOMY
IpyHTyeThCs BcecBiTHs aHTHpomnmiHrora mporpama Bcrnopti. Merta Kojekcy momnsirae B miJBHIICHHI
e(eKTUBHOCTI OOPOTHOH 3 AOMIHTOM B CBITI IIJISIXOM 00’ €THAaHHS OCHOBHHX €JIEMEHTIB 11iel 0opoTsou. s
TOCSTHEHHS e()EeKTHBHOI B3a€EMOJIii B TMX NMHTAHHSIX, IO SIKAM TOTPIOHO OnHaKoBicTh, Komekc MicTHUTH
JNOCUTH KOHKPETHI TMOJOXEHHS, BOJHOYAC BiH JOCHTH YHIBepCAJbHHU B TUX BHIIQJIKaX, KOJHM TOTpiOHA
THYYKWH MIXiM 70 NUTaHb 3aCTOCYBaHHS HA MPAKTUIIl NMPUHIMITB OopoThOM 3 mominrom. Komekc Oys
PO3pO6IIeHH I 3 ypaxyBaHHAM MPHHIHIIB IPOIOPLIHHOCT] Ta MPaB TIOXHHI .

JonatkoM 10 BeecBITHROTO aHTHIOMIHTOBHIA KOACKC € 3a00pPOHEHUH CITMCOK, BIIMOBIIHO 110 SKOTO
(Ha TemepilHil Yac) 10 3a00pOHEHHX MpenapaTiB BiAHECEHI HACTYIIHI IPyIH PEYOBUH:

— aHa0oi4HI cTepoinu (TecTocTepoH, peTadoiin (HaHAPOJIOH ), METUHOJIOH TOIIIO);

— Oera-0okaTopu (MIPOIUIAHOIOIN, aTEHOJI0, METPOIPOJION TOLIO);

— JilypeTudHi 3aco0u (IUXJI0Tiasiz, riApoxaoTiasiT, Gypocemis Tomo);

— crumynsatopu (amdeTamil, Kodeid, Kokail, epeapuH, MeTuia-edeaprH, GeHTEPMiH TOIIO);

— HapKOTHYHI 3ac00H (KOeiH, Tepoin, Mopdi Tomo).

Tak camo sx i BcecitHiii anTHmomiHroBmii kojexc B 2003 poumi WADA Oyno mnpuitHATO
KorneHrareHcbky Jaekiapaiilo mpo OopoTh0y 3 JOIMIHIOM Y CHOPTi, JOAATKOM [0 AKOi € MiKHapOoHHi
CTaHAAPT ILOJO TEPANeBTUYHOIO BUKOPUCTAHHS 3a00POHEHUX PEYOBHH), BiIOBIIHO 10 SIKOTO CIIOPTCMEH
Ma€ TPaBO BHUKOPHCTOBYBATH 3a00pOHEHI PEYOBMHH ab0 METOIM B TEPANCeBTHYHHX MIJISAX 32 YMOBH
OTpUMaHHS J03BOJIY BiJl aHTHIOMIHTOBOI opraHizailii. Mera Mi>KHAPOIHOTO CTaHIAPTY TEPANIEBTUYHOTO
BUKOPHUCTAHHS — TaPMOHI3YBaTH NPOLEC HaJlaHHS TO03BOJY TEPaNeBTUYHOTO BUKOPHCTAHHS 3a00pOHEHMX
PEYOBHMH B PI3HHUX BHUJAX CIOPTY 1 KpaiHax. [lifcTaBoro i BUgadi Takoro O3B0y €:

— MOXITUBICTh 3HAYHOTO MOTIPIIEHHS CTaHy 3JIOpOB’sl CIIOPTCMEHA, SKIIO B IPOIECi JIIKYBaHHS
OyIIb-IKOTO TOCTPOTO a00 XPOHIYHOTO 3aXBOPIOBAHHS BiH HE 3MOKEC BHKOPHUCTATH 3a00pPOHEHY PEUOBHUHY
a00 3a00poHEHU METOT;

— TepamneBTUYHE BHKOPHUCTAaHHS 3a00pOHEHHX PEUOBHMH a00 3a00pOHEHOTr0 METOIY HE IpPHU3BEe
JI0 JOJJATKOBOTO TOJIMIICHHS CHOPTHBHUX PE3yJIbTaTiB, KPIiM OYiKYBaHOTO IOJIIIIICHHS, OB’ S3aHOTO
3 MIOBEPHEHHSM JI0 HOPMAJIBHOTO CTaHy 3J0POB’S IiJ] BIUIMBOM TEPAIEBTHYHOTO €EeKTY BiJ 3aCTOCYBaHHSI
JlaHO1 pEYOBHHH a00 METOY;

— BIJICYTHICTh PO3yMHOI TepaneBTUYHOI albTEPHATUBH BUKOPUCTAHHIO 3a00pPOHEHOI pEYOBHUHH 200
3a00pOHEHOT0 METOAY;

! Corip, A. (2018). ITpasose pezyniosanns doniney ¢ cnopmi. <https://www.slideshare.net/UBA-komitet/
$5-62332105> (2019, ciuens, 22).

2 Jlonoanumenwhuiii npomoxon k Kongernyuu npomus npumenenus donunza, 2002 (Coser Esponsr). Conventions
<http://www.conventions.coe.int/Treaty/rus/Treaties/Html/188.htm> (2018, rpyneus, 28).

3 Beecsimmiii anmudonineosuii kooexe, 2015 (World Anti-Doping Agency). WADA-AMA <https://www.wada-ama.org/
sites/default/files/resources/files/wada-2015-code-ru.pdf> (2018, rpynens, 28).

* Beecsimnuiii anmudoninzoguii kodexc, 2015 (World Anti-Doping Agency). WADA-AMA <https://www.wada-ama.org/
sites/default/files/resources/files/wada-2015-code-ru.pdf> (2018, rpynens, 28).
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— HEOoOXiAHICTh BUKOPUCTAHHA 3a00pOHEHOI peuoBHHU a00 3a00pPOHEHOT0 METONy HE MOXe OyTH
HACJIJIKOM, TIOBHICTIO a0O YacTKOBO, MOIMEPEIHHLOTO HETEePaeBTUYHOTO BHKOPHUCTAHHS CyOCTaHIIIH
3 3a00POHEHOTO CITHUCKY.

[le omHWUM Ba)XJINBUM HOPMAaTHBHO-IIPaBOBMUM aKTOM B aHTHJIOIIHIOBIH cdepi ctana MixkHapoaHa
KOHBEHIIist po 6opoTHOY 3 I0miHTOM y croprti', ska 6yna npuitaata KOHECKO B 2005 pouwi, JlomaTkom
1o K01 € MDKHapOOHUH CTaHAapT IJIs TeCTyBaHHSA. MeToro 3acTocyBaHHS MiKHapOJTHOTO CTaHAAPTY
TECTyBaHHSI € e(eKTHBHE IUIaHyBaHHS TECTYBAaHHS Ta 30C€pEKEHHsS LUTICHOCTI W 1JIGHTUYHOCTI TPOO,
MOYMWHAIOYH 3 MOMEHTY MOBiIOMIIGHHS! CHOPTCMEHA MPO B3ATTS NMpoOu, Ta 10 MOMEHTY BilIpaBKH NpooOu
B nmabopatopito. llle omamm BaxxmmeuMm pomatkoM a0 KonBenmii € JlaGopaTopHuii craHmapt, SKHi
3a0e3reuye OTPUMAaHHS ITOCTOBIPHHUX pPE3YyJIbTATIB NPH aHaji3l JomiHT-TpoO. Takok BiH J03BOJISE
CTBOPHUTH IJIl BCiX aKpeIWTOBaHMUX JabopaTopiii €qUHY rapMOHI30BaHy CXeMy HaJaHHS pe3yJbTaTiB i
3BiTiB. KpiM TOro, B CTaHAapTi mepepaxoBaHi KpUTEpii, SIKHM MOBWHHI BiIMOBIJaTH aKpeAHTOBaHI
WADA na6oparopii.

Kpim toro, KoHBeHIlis 3aKpinuia MeXaHi3M KOOPIUHALT HOPM MIKYPSIZIOBOTO TOTOBOPY 3 HOPMaMHU
BcecBiTHROTO aHTHIOMIHTOBOT'O KOJIEKCY, BIAMOBITHO 0 sikoro NpuHIMIH KoJekcy MaroTh IpiopuTeT Aii.
LixaBoto Ta BaxnmBowO i edektuBHOCTI Aii € ctartsa 22 Konsennii KOHECKO, sika mepenbadae cankiii
y pasi BiIMOBH Jaep)kaBu Bin npuenHanus 10 Hei 70 01 ciuns 2010 poky abo Bijg BUKOHAHHS i1 BUMOT
(cepen sikux 3a00pOHa Ha OpraHi3amilo 3MaraHb, BHIY4YeHHs odiciB i mocan B pamkax WADA). Bkazani
MipH MPU3BENH 0 HAA3BUYAHO BHCOKOI eheKTUBHOCTI BITMBY KOHBEHIIT Ha epKaBy.

17 mucromama 2007 poky Pamoro 3acHOBHWKIB BCeCBITHROIO aHTHIOMIHTOBOTO areHTCTBa OYyII0
3aTBEP/KEHO 3MiHEHUH BcecBiTHIM aHTHIOMHIOBHA Koaekc. [looKEHHS KOJEKCY HEOIHOPA30BO
nepersaanucs (HanpuKIag, OfHAa MeperysHyTa Bepcis BCeCBITHROTO aHTHIOMIHTOBOTO KOJIEKCY BCTYITHIA
B cwiry 3 1 ciuns 2009 poky, HactynHa — 3 1 cignasg 2015 poky).

Bianoriauo a0 Po6ouoi mporpamu rpyn ekcrneptie €C nHa 2011-2014 pp. dyskiionyBana ['pyna
EKCIEPTiB i3 OOPOTHOM 3 IOMIHIOM, sIKa BHBUYAJIa CIOCOOM OOpOTHOM 3 JOMIHIOM sIK Y podeciiiHoMYy, Tak i
B aMaTOPCHKOMY CITOPTI.

TakuM YWHOM, HA Cy4aCHOMY e€Talli PO3BHUTKY aHTHAOIIIHTOBOTO pPyXy ICHYIOTH MIiKHAPOIIHI,
perioHanbHi Ta HaI[iOHAJNBHI AaHTUAOMIHTOBI opraHizamii. /lo Mi>KHAPOAHMX AHTUAOMIHTOBUX OpraHizamii
BiTHOCATECS: BcecBiTHE aHTHIOMIHTOBE areHTCTBO, M>KHApOJHUIA ONIMITIACHKUN KOoMiTeT, MiXKHApOTHUI
MapaTiMITiACBEKUA KOMITET, MiKHapomHi cmopTuBHI (eneparii (MC®), iHmn opraHi3aToOpu BEIUKHX
CIIOPTUBHHUX 3aXOJiB, SKI TPOBOASATh HA HAX AaHTUJIOMNIHIOBE TECTyBaHHJ. besnepedHo, OCHOBHI
HaBaHTaXXEHHS I11[0JI0 31MCHEHHS aHTHUJIOMIHIOBOI JisUTLHOCTI B Cy4aCHOMY CBiTi MOKJIajieHi Ha BcecBiTHE
aaTuAomiarose areHTctBo (WADA) — crerianizoBaHy opraHizalito, o Oyia CTBOpPEeHa CIICHialibHO IS
3MIACHEHHS aHTUIOIIHTOBOI JIsSUTBHOCTI B CIOPTHBHIH cdepi.

3BHYaifHO 1e MepioJ XapaKTepU3yeThCs 3HAYHOKIO KUIBKICTIO CKiIagHoIiB. Hampuknan, icHye
IyMKa, IO CHOPTHUBHI 3MaraHHs, B ToMy uncii OmiMmiiichki irpu, Bce OLUTbIIE TMEPETBOPIOIOTHCS
B 3Maranus (apmarieBTiB, ne omHi (WADA) mIykaroTh OUISIXH BUSABIICHHS JOIHTY, a iHIN (3 OOKy
CIIOPTCMEHIB) 3MararoThCsl B CTBOPEHHI HOBHX IIperapaTiB Ta po3poOli cxeMu ix 3acTocyBaHHS, sika Ou
JI03BOJIAIIA OTPUMATH BHCOKHI CIIOPTHBHUIH Pe3ysIbTaT i He OYTH IIPH 1{bOMY BHKPHTHMH .

BucHoBkmu. VY T1Iilf CTaTTi pO3IVIAHYTI OCHOBHI ICTOpPWYHI €Talyd CTAaHOBJICHHSI Ta PO3BUTKY
MI>KHApOJIHO-IIPABOBOI'0 CIIBPOOITHUIITBA IIIOI0 aHTHIOMIHIOBOI MisJIbHOCTI, @ TAKOXK BUALICHI KIOYOBUX
0co0NMMBOCTEH KOXKHOTO 3 IMX eTamiB. 3ayBakeHO, MLI0 TIPYHTOBHE BHUBYEHHS CYYaCHOIO CTaHy
MDKHApOIHO-TIPABOBOTO CIIBPOOITHHUIITBA B cpepi aHTHUAOMIHTOBOI MiSTIBHOCTI € (DaKTUIHO HEMOKIHBHM
0e3 BUCBITIICHHS iICTOPUYHUX ACTIEKTIB CTAHOBIICHHS NIPABOBITHOCUH Yy il cdepi.

[epcnekTnBun mnogaabmoro gociaimkenns. [lomanpmmii mporpec B 60poTHOI 3 JOMIHIOM
3aJIKUTh BiJ OaraThox (akTOpiB, MPUYOMY HE TUTBKH B 00JIACTI BJIOCKOHAJEHHS METOJMIB JOIIHT-
KOHTPOJIO ¥ TIOCWJICHHS TIOKapaHHA [JIs TOPYIIHHKIB. IcTOoTHa yBara 3apa3 MNpUAIIIETHCA
npoiTaKTHYHUM 3aX0AaM: Po3poOlli cremiaaTbHIX Mporpam, CIipsIMOBaHUX Ha MPOTIaraHay cepea Moo
MIPUHIIUIIIB €TUKH Ta YECHOI TPHU B CIIOPTi, Ta aKTUBHE 1H(POPMYBaHHS Ta PO3’SCHEHHS CIIOPTCMEHAM
3ryOHHX HACIAKIB 3aCTOCYBaHHs 3a00pOHEHWX TpEemapariB i MeTomiB. BiH XapakTepHu3yeTbcsl HHU3KOIO
OpraHi3aiiifHO-IIPaBOBUX 3YyCHJIb 3 00Ky MIXKHApOIHOrO OJIMIIHCHKOIO KOMITETy Ta BcecBiTHBOTO

! Misienapoona xoneenyis npo 6opomu6y 3 donineom y cnopmi 2006. Opiyitinuii éicnux Vpainu, 34, 54, 2421.
* Capyxanss, JLA., [laBynos, T.C. (2016). IIpoGiieMa JONMHTa B COBPEMEHHOM CLIOPTE. DIeKmpoHHbli COOPHUK
cmameil. Monooeoichviii Hayunolii popym: I'ymanumapusie nayku, 3 (31), 89.
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AHTHUOIIHTOBOTO areHTCTBA B OOPOTHOI 32 YUUCTOTY CHOPTY Ta MOJMOJAHHS MPOOJIEMH JIOIIHTY B CIIOPTI.
Ile BimOyBaeThCA MIIAXOM 3alydeHHS IO aHTHAOINHTOBOI MisUTBHOCTI BCIX YYaCHHUKIB OJIIMIIACHKOTO
PYXY, a TAKOX MI)KHAPOAHOT TPOMaJICHKOCTI.
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OF THE PROHIBITION OF LEGAL ABUSE:
THEORETICAL ASPECT

This article explores the constitutional and legal bases of the principle of the prohibition of legal
abuse. The emphasis is made on the importance and relevance of the chosen topic in the
context of modern constitutional and legal reform. It notes the importance of defining the
principle of the prohibition of legal abuse in the rule of law, the implementation of the rule of
law principle. The system link to the principle of the prohibition of abuse of human rights and
freedoms is also indicated. The article analyzes the fundamental provisions of the Constitution of
Ukraine, which partially implemented the principle of the prohibition of abuse of the law and
studies foreign experience.

Keywords: rule of law, constitutional and legal reform, constitutional principles, human rights,
legal abuse, the principle of the prohibition of legal abuse, improvement of the constitution.

Cepen KIIIOYOBHX 3aBJaHb Ha NIISXY YTBEpHKEHHS B YKpaiHi NPUHLIMITY BEPXOBEHCTBA IpaBa €
BHPOOJICHHST HAJIE)KHHX, TIEBUX Ta JOCTYITHHX MEXaHI3MiB peami3allii i rapaHTyBaHHS OCHOBOIIOJIOKHUX
npas moxuan’. OYHIAMEHTOM LHX MEXaHi3MiB i rapantiii ciyrye KoHcruTymis Ykpainm, sika BH3HAdae
CHCTEMY OCHOBOIIOJIO)KHUX KOHCTUTYIIHHHX TpaB JIOAMHU, MEXaHi3MiB iX 3/iliCHEHHs, TapaHTyBaHHs Ta
IIPaBOBOI OXOPOHH.

Sk BimOMO, KOHCTUTYIIIfHA MOIENb CHCTEMH IIpaB JIIOAWMHHA Ta OCHOBOIOJIOXKHHX CBOOOM Oa3yeThCs
Ha 3acajiax JIFOIUHOLCHTPH3MY, B OCHOBI SIKOTO JIEXKATh JFOJICHKA TiTHICTb, KUTTS JIOAWHH, 1i HEJOTOPKaHHICTh
i Oe3neka sk HalBUI HiHHICTh. OcHOBHMI 3akoH YKpaiHu (4acThHa 2 CTaTTi 3) MPOroJIOLIYIOUH, IO «IIpaBa i
CBOOO/IM JIFOJJMHU Ta iX T'apaHTii BU3HAYAKOTh 3MICT 1 CHPSAMOBAHICTH HisJIBHOCTI NlepKaBu», Oe33armepedHo
BKa3ye€ Ha MPIOPUTET MIpaB Ta CBOOO JFOAWHH TIepe]T iHTepecaMu aepkaBy 1 cycrinberBa. Hopmu Koreruryrrii
Vkpainu BuactuHi 1 cTarTi 8 3yMOBNIOIOTH TaKOX BHU3HAYAIBHICTH NPHHIMIYY BEPXOBEHCTBA MpaBa cepern
CKJIQJIOBHX KOHCTHTYLIMHMX IHCTUTYLIMHMX 3MiH Ta pedopM (OBl HeTanbHO 3 WX TNHTaHb JWB. Tpalli
ykpaiucekux BueHnx B.S. Tamist, O.B. ITerpummna, B.M. Illanosana Ta in.”). BapTo moroantucs i3 mo3UIiero
npodecopa M.I. Ko3to0pu, sikuii Haroyonrye Ha TiCHOMY 3B’SI3Ky TPHHIMITY BEpXOBEHCTBA MpaBa i3 TAKUMH
($yHIaMEHTabHIMHU KaTETOpisIMU SIK CIpaBEIJIMBICTh, CBOOOMA, PiBHICTH Ta rymaHi3M. Ha mymKy BueHoro,

! Koncmumyyis Yrpainu 1996 ( Bepxosna Pana Ykpaiuu). Bidomocmi Bepxosnoi Padu Yipainu, 30, 141; ®paniys-
Sxosenn, T.A. (2007). 3abe3neuenns KOHCMUMYYItIHO-NPABOBO20 CMAMYCY JOOUHU | 2DOMAOSHUHA 6 VYKpaiHi:
aBToped. auc ... kaua. ropu. Hayk: 12.00.02; Onec. Han. ropua. akan. Oneca, 8-9; Ckpunsiok, O. (2013). CyuacHa
KOHCTHTYLIHO-TIpaBOBa IOKTpHHA YKpainu. [lpaso Vrpainu, 12, 20-30.

* ABep’siHoB, A.B., Baranos, O.B., Bayunin, F0.B. ta in. (2003). Koncmumyyis Ypainu: HayKoBo-IpaKTHIHHIL
koMmeHTap. Xapkis: BunaBaunrso «IIpaBoy»; Kuis: Konnepn «Bunapanumii gim «Iu FOpey», 12.
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3B’SI30K YCIX TUIOK Biaad 3 QyHAaMEHTAIHHUMH, HEBiqUy)KYBaHHUMH TpaBaMH JIIOAWHU € Oe3rocepeaHiM
TIPOSBOM TIPHHIIMITY BEPXOBEHCTBA IIPaBa .

B yMmoBax cHCTEMHHX IHCTHTYHIHHHX IE€PETBOPEHb Ha OCOOJIUBY yBary 3aciyTOBYIOTh MHTAHHS
LIOA0 HAJIEKHOI IMIUIEMEHTAllll 3arajJbHONPABOBOTO NMPUHIMITY 3a00pOHM 3JIOBXKWBAHHS HPABOM, SKHH
repedyBae y CHICTEMHOMY 3B’SI3KYy 13 BHPOOJICHHSM HOBITHIX MIXOIIB IO CHCTEMH IIpaB Ta CBOOOI
JFONWHM, ii HAJIEKHOTO KOHCTUTYILIHHO-TIPABOBOTO 3a0e3leueHHs. Y IOPWAWYHINH JIiTepaTypi TEepMiH
«3IIOBKUBAHHS MPAaBOM» 3a3BUYAll TPAKTYETbCS depe3 BHIOUICHHS TAaKUX O3HAK SK: a) HasBHICTH 0cOOH
cy0’eKTHBHHMX TpaB; 0) IisSUIBHICTH IIOJO peaizamii IUX TpaB; B) BUKOPUCTAHHA IpaB Bcymleped iX
COIIAJTIHOMY TIPH3HAYCHHIO a00 3alofisHHS UM IMKOAM CYCIUIBHUM a0o ocoOWCTHM IHTepecam;
T') BiICYTHICTh TOPYIICHHS KOHKPETHHX IOPUAMYHHUX 3a00pOH abo 0OOB’SI3KiB; 1) BCTAHOBJCHHS (akTy
3]I0BXMBAHHS KOMIIETEHTHHM IIPAaBO3aCTOCOBYMM OPTaHOM; €) HACTAHHS OPHIMYHHX HACIiIKiB .
IIpodecop B.B. Pe3nikoBa Takok 3BepTae yBary Ha Te, IO 3JIOBKHBAaHHS MTPaBOM MOKHA BU3HAYHUTH SK
BOJILOBY Ta YCBIIOMJICHY MisIbHICTH (aii) cy0’ekta HemoOpocoBicHOi peamizamii cBOro cy0’€KTHBHOTO
mpaBa HE 3a HOro MPHU3HAYCHHSM, IO 3alOMiI0€ INKOLY CYCHIJIbBHHM iHTepecaM Ta/abo 0coOuCTHM
iHTepecaM TpeTiX ocid abo 4u CTBOPIOE peanbHy 3arpo3y il 3anmofisHHS npu (GopMabHIF MpaBOMiIpHOCTI
Takoi mismbHOCTI (miif)’. ToMy, 3 IpaBOBOI TOUKH 30py, peai3allis HNPHHIMIY 3a00POHM 3IOBKHMBAHHS
mpaBoM, nependavae: 1) 3abe3nedeHHs TOCTYIHOCTI Ta Ai€BOCTI MpaB Ta CBOOO/ JIOIUHM; 2) BCTAHOBIICHHS
3acTepekeHb MO0 ICHYIOUMX MEXaHI3MiB peaji3allii nmpaB Ta cBOOOJ JOAWHY; 3) 30amaHCyBaHHS IpaB Ta
IHTEpeciB CyCIiIbCTBA, ocoOM 1 mepkaBu. Sk Bimomo, cBOro dYacy, y dpaniy3wkii Jlexmaparii mpas
JIOAMHU 1 TpoMasiHUHA 1789 poKy BCTaHOBIIIOBAJIOCH, 110 CBOOO/IA MOJISATAE Y MOXIIMBOCTI «POOUTH BCe,
1110 HE € IIKiUTMBUAM JUTS 1HIIHX».

MoskHa moromutucs i3 nosuiliero H.B. Cremiok, mo «He BOAIOYNCH 10 aHAJI3Y 3MICTY TPHBAIHX
HAYKOBUX JHCKYCiii HABKOJIO CYTHOCTI caMoi KaTeropii «3JOBXKHMBaHHS MPaBOM», MIAXOMIB MIOAO0 THX YH
IHIIMX BapiaHTIB ii JeQiHIIIT «3I0BKUBAHHS TPABOMY, ITOTOXKYOUUCH 3 TE30F0 1010 0araTOMaHITHOCTI Ta
HEOJHO3HAYHOCTI OCTAaHHIX», MH «CHOpUIMAaeMO SK OOKOHAaHUM (akT Te, MmO Bix dYaciB MOABH
KOHCTUTYIIITHOI JepKaBU SIBUINE «3JIOBKMBAHHS IMpaBOM» OyJIO MPUCYTHIM BECh Yac B TaKid JeprkKaBi,
PO3BHBAJIOCS Pa3oM 3 HEIO 1 Ha MEXi OCTaHHIX CTOJITh IOCIJI0O CBOE MiclLle MaiiKe Yy BCiX raiy3sx Ipasa,
HaGyBAIOUH TIPH [IbOMY HEBHOTO (IaIy3eBOro) BiITIHKY» .

T.T. TlonsHCBKHMI KOHCTAaTy€, IO 3JIOBXXKUBAHHA IIPAaBOM, SK 1 IPaBONOPYIICHHS, HEMOXIIHBO
MOBHICTIO «BHKOPIHUTH» 31 CYyCHIIBHO-NIPABOBOTO JKHUTTS. 3a JIOTIOMOTOI0 SIKICHOTO 3aKOHOJAaBCTBa, a
TaKOK HaJIe)KHOTO MPABOBOTO BMXOBAaHHS MOXKHA JIMIIE CTBOPUTH YMOBH, 32 SIKUX KIJBKICTH 3JIOBXXKHBaHb
MpaBoOM JICIIO 3MCHIIUTHCA. llpw mbOMy, OMHWUM i3 HETaTUBHHUX («ITOOIYHHUX», «TIHROBUX)») HACHIIKIB
3pOCTaHHSI PiBHS MPaBOBOi CBIIOMOCTI CYCIIIBCTBA € — SIK IIe, Ha IMEePIIUiA MOTIISA, He MapaIoKcalbHO —
OJHOYACHA «AKTyasli3allisy», 3ar0CTPEeHHs Mpo6IeMHu 310BxuBaHHS mpasom’. ToMy, Taka mpoGreMaTHKa
HE BTpAaTUJIa CBOEI aKTyaJbHOCTI B yMOBax chorogeHHs. Llinkom mpupomHo, 11O B yMOBax 3AiHCHEHHS
KOHCTUTYIIIHHO-TIPABOBUX pePopM, YAOCKOHAJICHHS TMoNokeHh KoHeTuTymii Ykpaiam, 0coOIuBOTO
3Ha4YeHHs HaOyBa€ MUTAHHS MIOAO BTUICHHS MPHHLUIYY 3a00pPOHH 3JIOBXKHWBAaHHS MpaBoM. Y TOH ke Hac,
KOHCTUTYLiIHI 3acagu NPUHLUIY 3a00pPOHH 3JIOBXKHMBAHHS NPAaBOM MOXYThb OYTH Ba)KJIMBHMH, 3 TOUKH
30py, PO3BUTKY HalliOHAJIBHOTO 3aKOHOAABCTBA T OKPEMHUX HOTO ramy3eil.

MeTor JaHOiT HayKOBOI CTaTTi € IOCIHIPKCHHS KOHCTUTYLIMHUX 3acajl HMPHHLIUIY 3a00pOHU
37I0BKMBAHHSI MPAaBOM B yMOBaxX ChOTOAEHHS. Y IOPHIWYHIN JliTepaTypi 3a3HayeHi MpoOJIeMH YacTKOBO

! Kosro6pa, M.1. (2004). [IpuHImn BepXOBEHCTBA PaBa Ta KOHCTUTYIIHA IOPUCIUKIS. Bicnux Koncmumyyiiinozo
Cyoy Vkpainu, 27-28.

? Broeuuen, O.0. TIOHATTS 37I0BKUBAHHS MPABOM. Ykpaincwkuil opuduyunuti nopman. <http://radnuk.info/statti/
249-tioriua-gov/14801-2011-01-19-03-05-49.html1>.

? PesnikoBa, B.B. (2013). 370BKHBaHHS IPABOM: MOHSTTS Ta O3HAKHU. Yuisepcumemcoki naykosi sanucku, 1 (45), 34.
* KOHCTHTYIIMH M 3aKOHOJATENbHbIE aKThI OypaKya3HbIX rocyaapets (XVII-XIX BB.). Aurmus, CILIA, Opanmms,
Wranus, 'epmanus (1957). lananazer, ILH. (pen.). Coopuux ooxymenmos. Mocksa: I'oc. H31aTeIbCTBO
opuaAnYecKoil mureparypsl, 250.

> Crewok, H.B. 3noeacusanns npasom y chepi koncmumyyiiino-npasosux sionocun, 130.
<http://ena.lp.edu.ua/bitstream/ntb/28022/1/034 129 134.pdf>.; Ilonsucekuii, T.T. (2011). 3nosarcusanns npasom.
3aeanbHOMeopemu4Ha xapakmepucmuxa: aproped. muc. ... kKaua. ropu. Hayk: 12.00.01; JIBiB. HaIl. YH-T

im. 1. ®panka. JIbBiB.

% Cremwox, H.B. 3n06orcusanns npasom y cghepi Koncmumyyiiino-npagosux ionocur, 6.
<http://ena.lp.edu.ua/bitstream/ntb/28022/1/034 129 134.pdf>.
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pO3TIAANUCh y mparsix Takux BueHnx sik: M.I. Ko3to6Opa, A.Il. 3aens, P.A. Kantoxauii, O.B. CkpumnHIoK,
H.B. Cremtokx, B.B. PesnikoBa, T.T. Ilonsucekuii, O.5I. Porau, M.M. Xwmins, Ta iHwmi. Iloxiisroun
JNOKTPUHAIBHI TMO3WIII NUX Ta IHIIMX BYCHUX-NPAaBHUKIB MIOJ0 KOHCTUTYLIMHUX OCHOB TNPHHIUITY
3a00pOHH 3JOBKMBAaHHS MPABOM SIK YAHHHUKA HAJIEKHOTO (YHKIIOHYBaHHS CYCHUIBCTBA 1 AepKaBH, CIiX
BI/I3BHAYMTH, IO B YMOBaX CYYaCHHX TEHACHINN BIIPOBADKEHHS KOHCTHUTYIIHO-TIPABOBHUX Ta IHIIHX
pedopM, Hale)kHa HOTO perjaMeHTallisi € Ba)KIMBOIO IEPEIYyMOBOIO YAOCKOHAIICHHS CHCTEMHU IPaB Ta
CBOOOJ IIOANHY, MOJANIBIIOTO PO3BUTKY HALlIOHAIBHOT'O 3aKOHOAaBCTBa. KpiM Toro, 0co0nMmMBoro 3Ha4eHHs
HaOyBae mpoOiieMa KOHCTUTYLIHHOTO BWU3HAYECHHS NPWHIMITY 3a00pOHH 3JIOBKWBaHHS IIPaBOM Y CBITII
YAOCKOHAJIEHHS CHUCTEMH IPaB JIOJUHM T4 OCHOBOIOJO)KHUX CBOOOJ, BU3HAUCHHS MEXaHI3MIB, y TOMY
YHCIl MEX iX peanizalii, rapaHTyBaHHS Ta MPaBOBOi OXOPOHH.

Crig Big3HaunTH, o yxBaneHHs 28 yepBHs 1996 poky Koncrurymii Ykpainu crano BU3HAYaIBHOIO
MOJI€I0 HE JIMIIE 3 TOYKU 30pY, YTBEPIKECHHS YKPAiHCHKOTO KOHCTUTYLIOHAII3MY, a TAaKOXX BH3HAYCHHS
KOHCTUTYIIHHMX 3acaj| B3a€MOil CYCIIiIbCTBA, HOrO iHCTHTYTIB Ta 0cO0H .

Hacamniepen, xoHCTHTYWiliHI 3acagu HpUHOMNY 3a00pOHM 3JIOBXKHMBAaHHS MpPaBOM MepeOyBaroTh
y CUCTEMHOMY IIPaBOBOMY 3B’SI3Ky 13 peani3ali€lo NPUHLUILY BEPXOBEHCTBA NpaBa, SKUH MPOHU3YE Yci
chepu cycmimpHOro >KUTTS. He 3Baxkaioun Ha HOro KOHCTHTYLIHHO-TIpaBOBE OQOPMIICHHS, MOXKHA
noroauTucs i3 gymkoro npodecopa M.1. Ko3to0pu mono Haa3Bu4aiHOl CKIIaJHOCTI BiAMOBITHOTO HOHATTS
SIK CaMOro IpaBa, 10 POOUTH Oe3MepCIIeKTUBHOIO OyAb-sKy CIpo0y AaTH SIKECh YHiBepcalbHE BU3HAUCHHS
TIPUHIIMITY BEPXOBEHCTBA TPABA, TIPHIATHE HA YCi BHTIAIKH XKHUTTA . Y IIOMY aCTeKTi CTYIIHOK BHIAETHCS
te3a C.I1. TTorpeOHsika, KUl aKIEHTYE yBary Ha TOMY, IO BEPXOBEHCTBO TpaBa € IMPABOBUM DPEKHMOM,
SKHA YMOXIIMBIIOE TPaBO JIOAEH IisTH BIAMOBIZHO 10 CAMOCTIHHOIO BHOOpPY, TapaHTye IOBary
JIO TPOMAJITHCBKUX 1 TOJMITHYHUX CBOOOM 1 THM CaMHM, 11032 BCSKHM CYMHIBOM, CIIPHSE JIFOJICHKOMY
po3BuTKy. BogHodac nmoTpeba y BEepXOBEHCTBI IIpaBa, CTilKa MigTpUMKa HOTro 11ei, IK BUJIAEThCS, MOXKJIMBA
JIUIIE Y CYCHiNBCTBI, B IKOMY IIHHOCT] CAMOBHPAKEHHS [IEPEBAKAIOTH HaJl LIHHOCTSAMH BUKHBAHHS .

Binbm moxmamHO «mpuHIMI BepXxoBeHCTBa mpaBa» posrisigae C.I1. Iomoatwii. Ha mymky BueHOTO
CIOPUIWYHUN TIPUHITATT BEPXOBEHCTBA IpaBa CIiJ CHPHUMATH 1 K YHIBEPCATBHHM, 1 SIK iHTETpaabHUIH
MPUHLMII TIpaBa, SIK HOro Mera — a TO ¥ METaNpHHLUIL: BiH y nepebiry cBO€i eBOMIONI, OKpiM 3aKIaJeHUX
nepBicHo me y XIX cr. Anbeprom [laiici mpuHiuny nullum crimen sine lege (o cTaHOBHUTH TEpIIHiA
€JIeMEHT HOTro MOKTPUHH) Ta MPHUHITUITY PIBHOCTI Meped 3aKoHOM (10 € APYTHM €JIEMEHTOM JIOKTPHHHU
Haiici), magani yBiOpaB y cebe i iHII 100pe BioMi yHiBepcaibHI NMPUHLUIM TpaBa, sIKi B HOT0 KOHTEKCTI
BHCTYNAIOTh HOTO CKJIaJHUKAMH; 11e — IPUHIUI 3aKOHHOCTI, MPUHLUI NOAITY Biagu (PO3MOALTY BIaJHUX
MMOBHOBaXXEHL), TpHHIMO nulla poena sine lege, NPUHIUI FOPUIAAIHOI BH3HAYCHOCTI, ITPUHITATI
CIIPaBEUTMBOTO CYIy TOLION .

[Iporonouytoyn cUCTEMY OCHOBOIIOJIOKHHMX, KOHCTHTYHUIHHUX mpaB roauHH, OCHOBHHUII 3akoH
VYkpainu B crartsax 21 i 22 BCTaHOBIIOE, IO YCi JIFOAW € BUTHHI 1 piBHI Yy CBOii TiIHOCTI Ta mpaBax, a,
y CBOIO 4epry, mpaBa i CBOOOIH JIOJUHU € HEBiMUY)KyBaHHMH Ta HemopymrHUMH. KpiMm Toro, Taki mpaBa
HE € BUUCPITHUMH, TapaHTYIOThCsS 1 HE MOXKYTh OyTu ckacoBaHi. Lle nmae mimctaBy cTBepKayBatd, LIO
KoHcTuTy1is 3akpimioe MpUHIAIT HEBHYEPITHOCTI TIpaB i cBoOox moauau. [llonpasaa, iHOAI el npuHIH
pO3MIISIIA0Th BUKITIOUYHO B MeXaX KOHCTHTYIIIHHUX TIpaB i CBOOO, SIK TAaKWid, [0 MAa€ BiTHOIICHHS JIUIIIC
JI0 THX TIpaB i cBOOO/, AKi B Hill 3aKpiIUIeH], 1 BUKIIIOUAE HAasgBHICTh iHIINX, Mpo ki KoHcTHTywis Ykpainu
He 3raaye. Ha Hamry myMKy, neil KOHCTUTYUIHHUH NPUHIMIT BAPTO PO3IIISAATH HE HAMAralouuch OOMEKUTH
3micT yactuHu 1 ctarTi 22 KoHetuTytii Ykpainu, B kil ckazaHo HacTymHe: "IIpaBa i cBOOOIN JIOAWHH 1
rpoMajsiHAHA, 3akpimieHi mieo KoHcturymiero, He € BuyepnHuMHU." Lle cBiguuTh TpPO BU3HAHHSA

' Iymaxk, 1.0. (2000). I pomadsncexi npasa i c60600u modunu 3a Koncmumyyicio Ypainu: aBroped. Iuc... KaHI.
ropua. Hayk: 12.00.02; Kuis. Hatn. ya-T iM. T.IlleBuenka. Kuis, 8-10.; Ilymkina, O.B. (2008). Korcmumyyiiinu
Mexarizm 3abe3neueHHs: npae AOUHU i 2pOMAdSHUHA 8 VKpaini: npobremu meopii i npakmuku: aBroped. uc... I-pa.
opua. Hayk: 12.00.02; Ham. ropua. akaa. Ykpaiau iM. S.Myaporo. Xapkis, 10-20.

2 Kosrobpa, ML (3ar. pex.) (2015). 3acanvra meopis npasa: nigpygsuk. Kuis: Baite, 360.; Ko3tobpa, M.1. (2006).
ITpuHIIMT BEpXOBEHCTBA IIpaBa Ta BITYU3HSAHA TEOPis Ta MpaKTUKA. Yxpaincvke npaso, 1, 15-23.

3 Iorpe6nsik, C.IT. (2013). BepxoBeHCTBO npaBa B YKpaiHi: MepeyMOBH Ta MEePCeKTuBU. Ditocogis npasa i
3azanvha meopis npasa, 1, 35.

* Tonoarwuit, C.I1. (2008). Bepxosencmeo npasa: ides, dokmpuna, npuryun: aBroped. Iuc... I-pa IOPHI. HAYK:
12.00.01; In-t 3akoHonaBcTBa BepxoB. Pagu Ykpainu. Kuis, 29.; ['onosatuii, C. (2006). BepxoBeHcTBO npaBa:
MoHorpadist: y 3-x kaurax. Ouneca: ®enikc, Ku.3. Vkpaincovru it docsio, 85-90 Ta iH.
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KoncTuryniero Ykpainu npupoaHOCTI MpaB JIOAWHM 1 TOro (QakTy, 0 BOHA He Oepe Ha ceOe BU3HAYCHHS
BHUEPITHOTO X TIEPEITIKY.

OTxe, OCHOBHUMH KOHCTHTYIIHHMMH 3acaJaMd CHCTEeMH KOHCTUTYI[IHHUX IIpaB Ta CBOOOI
B YKpaiHi € HacTymHi: yHIBepCalbHICTh; PIBHICTh, HEOOMEXKCHICTb, HEBHUYEPIIHICTH; HEMOPYIIHICTE;
rapaHTOBaHICTh, 3a00pOHa AUCKPUMIHAILIT, TOIITO.

Cnipn 3ayBaxkuty, 1m0 Hopmu KoHctuTymii YkpaiHu, BU3HAYAIOUM CUCTEMY OCHOBOIIOJIOKHHUX IpaB
JIONWHH, BCTAHOBIIOIOTH TNPHUIIMCH, CHPSMOBaHI Ha YHEMOXIIUBIICHHS 3JIOBKHBaHb TaKHMM{ MpaBaMH.
Amxe, 3a CBOEIO CYTTIO, 3JI0BXMBAHHS IPABOM MA€ XapaKTep CYCHIJIbHO IIKIUTMBOI NOBEAIHKH, BAMHEHOIO
cy0’exTOM TIpaBa GopMaNTbHO y paMKax MPaBOBUX MPHUITUCIB .

M.M. Xwmine Bkazye, mo y tekcti KoHcrutynii YkpaiHu Hemae mpsmMoi 3a00pOHH 3JIOBKHUBAHHS
[IPaBoOM, NpPOTE aHaji3 pALy NojoxeHb OCHOBHOTO 3aKOHY CBITUUTbH, IO i€ CYMJIIHHOTO 3I1HCHEHHS
HaJSKHUX Cy0’ €KTYy TpaB Ta iesd HEMPUIIYCTHMOCTI 3JIOBXKUBAHHS HAMH, YiTKO MPOHU3YE 3MICT HHU3KU
HOpM KOHCTHTYII1, 30KpeMa TaKuX 10 3aKpilieHi B if cTaprrax 13, 23, 422

3a 3microm Koncrutynii Ykpainu (cT.23) KokHa JIOAWHA Ma€ MpPaBO Ha BUIBHUH PO3BUTOK CBOET
OCOOHMCTOCTI, SIKIIO MPH IIBOMY HE MOPYIIYIOTHCS IIpaBa i CBOOOH 1HIIMX JIIOAEH, Ta Mae€ 000B’SI3KH TEpeT
CYCIIJILCTBOM, B SIKOMY 3a0€3Ie4y€ThCs BUIBHUH 1 BCeOIUYHUI PO3BUTOK 11 0COOMCTOCTI. 3a TaKuX 00CTaBUH
BaXXJTUBUM € PO3yMiHHS CIiBBiTHOIICHHS MK iHTepecaMH 0COOM Ta iHTepecaMH CyCIiIbCTBa, a TAKOXK MK
mpaBaMH OCOOHM 1, BIJIMOBIHO, TIEBHOTO KOJEKTUBY. Bmuxomsum 3 mporo, cBoboga ocobu Mae
Y3rOKYBATHCH i3 CBOOOIOIO {HIIKX JIFO/CH Ta 0OTPYHTOBAHHME BHMOTAMH CYCITIIbCTBA’.

VY ropuanyHii JIiTepaTypi MiIKPECTIOETCS, 10 Y 3a3HAUCHIM CTAaTTi 3aKOHOIaBEI[h OKPECIIIOE MEXKI
BHKOPHCTaHHSI TIpaBa IIOJMHHM Ha BIIbHUHA PO3BUTOK CBOEI OCOOMCTOCTI, yKa3yr4HW Ha HEOOXiTHICThH
MOTPUMAaHHA TIpaB 1 CBOOOJ IHIMUX JIOACH, IO BimoOpaXkae 3arajdbHONIONCHKHM JOCBI JKHATTS
y CYCITUIBCTBI, JIOCBiJl TYMaHHOTO, IIMBUII30BAHOTO CHUIKYBaHHA. Ha IyMKy IUX JOCIHiAHUKIB, BAXKIMBHM
KPHUTEPIEM BIJILBHOTO PO3BUTKY OCOOMCTOCTI KOYKHOTO € TIOBara Jio iHTepeciB, MpaB i cBOOO 1HIIMX JIIOJCH.
OpHak 3ampoBaKEHHS PO3IIISAYBAHOTO OOMEXEHHS Ha MPAKTULI MOXE BHKJIMKATH HEAOWSKI TPYIHOLLI,
OCKITBKHA Y COIIaIbHO HEOMHOPIMHOMY CYCIIJIBCTBI TOPSIA 13 3arallbHOCYCHUIBHHMH — iHTEpeCcaMu,
OJHAKOBHMH JUTsl BCIX HOro wiIeHiB, iCHYIOTh if inTepecy crienuiuni — rpymnoBi Ta inausixyatssi'. B qpomy
CEHC1 HaJ[3BUYaHO BaXIMBUM € BPaxXyBaHHS JTi0epalbHO-1HAMBIMYalliCTHYHOTO MiAX0IYy O PO3YMIiHHS TpaB
JIIOIMHA, 0COOJIMBO 1 TIepeayciM B KOHTEKCTI AUCKYPCY PO 370BKUBaHHS MpaBoM. CydacHi ysBICHHS PO
mpaBa JIIOAWHH PO3BUBAIUCH Yy MeXax 3axifgHoi JibepanpHOi Tpagummii 1, 3TiAHO 3 Cy4acHHUMH
MDKHapOJAHUMH CTaHAApPTaMH, SKi CKIalMcs B IepIly 4Yepry miJ ii BIJIMBOM, JepXaBa IOBHUHHA
rapaHTyBaTH MOXUIMBICTBH IS KOJKHOI OCOOMCTOCTI peajli3yBaTH CBOi MpaBa, 3HAXOISYH CIPaBEIIUBUN
OajlaHC MK IHTEpecaMmu JIIOJUHM 1 IHTepecaMH BEIMKHUX a00 MajuX COLIaJbHUX CHUIbHOT. JliGepanbHa
noJiiTHKa 0a4unuTh POJIb Jep>KaBU B JOTPUMAaHHI TAKOTO KOHCTHTYLIHHOTO MPaBOMOPSAKY, IKHH 3a0e3euye
3aXUCT 1HAWBIMyalbHOI CBOOOIM, OOepiraHHS TPOMAIsH BiJl HACHIBCTBA 3CEPEIUHH Ta 330BHI. Tomy
KOHCTUTYIIIHHUHN TMPaBOIMOPSAIOK, IO BIPOBAKYETHCA depe3 JiOepalbHy IONITHKY Iep>KaBH, IMOBHHEH
BUMaraTy OJJHaKOBHUX JJIsl BCIX TIPaBUJI IpH 30€peKeHHI CBOOOIM JTFOIUHH BUILHO MpHMaTH pimeHHs. [Ipu
LIBOMY BaKJIMBO BpPaxOBYBaTH Ty OOCTaBHHY, IO B yMOBax JiOepasbHOi NeMOKparTii, SIKy BIPOBaAWB
OcHoBHUI 3aKoH YKpaiHH, 3aXUCT MPaB JIOAUHH OB’ I3aHUH TepeayciM 3 3aXUCTOM JIi0epaabHuX, TOOTO
MPUBAaTHUX I[IHHOCTEH, a He MyONiyHHX, TOOTO JAepkaBHHX. He BHMagKoBO Ii MUTAaHHS HEOJHOPA30BO
CTaBaJIM B LICHTPi yBaru €BPOIEHCHKOTO Cy Iy 3 MPaB JIIOJUHH, UIA SKOTO IHHOCTI Ti0epanbHoi JeMOKpaTil
HEpO3BUBHO IOB’s3aHi 3 IpaBaMM JIIOJUHHM, SK iX po3ymie KoHBeHLis mpo 3axucT NpaB JIOAWHM 1
OCHOBIIOJIOKHHX CBOOO/I.

Crain TakoX MiAKPECIUTH, IO KOHCTHTYLIHHI TOJIOKEHHS MIOAO peaizamlii HempUIyCTHMOCTI
37I0BKMBAHHS NIPaBOM MAarOTh MOPaJbHO-IIPaBOBHH BUpa3. Lleil mpuHIMII mpuIycKae CHHTE3 MPAaBOBHX 1
MOpPAJIbHUX, a TaKOoX IHINIHX COIliaJbHUX IIIHHOCTEH SIK CaMOCTIMHHX, alle B3a€MO3AJICKHUX 3acal
CycnuibHOTO KUTTS. Basyrounce Ha QyHZaMEHTANBHUX 3aralbHOJIOACHKUAX IIHHOCTSX 1 KaTeropisx, ki,

' 1Igix, M.B., letpumuna, O.B. (pex.) (2011). 3acarvna meopis depacasu i npaga: [MiAPYIHUK I CTYICHTIB BUIIHX
OPUIUYHHAX HaBYAJIbHUX 3aKiafiB. Xapkis: [IpaBo, 354.

2 Xminb, MM. (2005). Ipunyun nenpunycmumocmi 31062cuéants npasom (meopemuro-npasosi acnekmis): aproped.
JcC... Kaug. opua. Hayk: 12.00.01; Har. yH-T BHYTp. cripaB. Xapkis, 12.

* Brosuues, 0.0. (2009). 3akoHoaBue 3aKPIIUICHHS KATErOPii 3I0BKHBAHHS paBoM. Aosokam, 2 (101), 31.

* ABep’siHoB, A.B., Baranos, O.B., Baymnin, F0.B. ta in. (2003). Koncmumyyis Ypainu: HayKoBo-IpaKTHIHHIL
koMmeHTap. XapkiB: Bunasaunrso «IIpaBoy»; Kuis: Konnepn «Bugapamuwmii gim «Iu FOpey, 121.
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y Iepiry d4epry, HOCSTh MOpANBHUN XapakTep, BiH KOHKPETHU3ye Te3y, HaromomeHy B KonctuTymii
Ykpaiau, po Te, 0 JII0AUHA, 11 mpaBa, CBOOOAM Ta KUTTS € HAWBHUIIOK COIMAIIEHOIO I[IHHICTIO. 32 CBOIM
3HAYEHHSIM BIH CTOITh B OJHOMY pSIy 3 TaKUMH 3arajlbHONIOJCHKMMU TPUHIUNAMH SK TYMaHi3M,
JIEMOKDATH3M, CIIPAaBETHBICTS .

Kpim TOTO, pO3rIsmyBaHi BHINE KOHCTHUTYIIHHO-TIPABOBI OOMEKEHHS 3JIOBKHBAHHS IIPaBOM
CUCTEMHO IMOB’si3aHi i3 mpurucoM ctarti 68 OcHOBHOTO 3akoHy YKpaiHW, sika mependadae, 1o «KOXKCH
3000B’s3aHUH HEYXWJIBHO aoxaepKyBaThca Koucturynii YkpaiHm Ta 3akoHIB YKpaiHH, HeE IMOCSTaTH
Ha TpaBa i cBOOOIH, YECTh 1 TIMHICTh IHIIKX JIoAeH». Y IOPUIUYHIN JiTepaTypi MiAKPECITIOEThCS, M0 «IIeH
KOHCTUTYIIIHHUHN TIPHUMHC 3a00pOHSIE TOCATAaTH Ha IpaBa 1 CBOOOIHM, YeCTh Ta TiTHICTH JIOACH HE3aIeKHO
BiJl TOTO, 3aKpiIUleH] 4u He 3akpirieHi Boun B KoHcTuTyii, B 3akoHax Ykpainu». KpimM Toro, BKIIOYSHHS
JI0 CKJIaly 3a00pPOHEHOr0 00’€KTa TMOCSATAHHS Ha YeCTh, TIAHICTh 3YMOBIIGHO THM, IO «IPAaBO Ha YECTh,
TiAHICTB, Ha iX HEIOTOPKAHICTh 1 3aXHUCT € OJHHWM i3 BHIB TNpaB Ta CBOOOM JIOAWMHH, HaBEICHE
¢dopMmymoBaHHS MOXKe OYTH TOSCHEHE TIparHeHHSM JOJaTKOBO AaKICHTYBAaTH OCOOJHMBY IIHHICTS,
3HAYYIIICTh caMe LbOTO Pi3HOBUAY il npaB»2. Tomy, 3 mpaBoBOi TOUKU 30py, KOHCTUTYLIMHUI MpHUIINC
o0 oOMEXXEeHHsI TpaBa JIFOJWHU Ha BUTRHUHA PO3BUTOK IOB’s3aHHUU i3 HEoOXimHicTIO: 1) 3a0e3nedyeHHs
mpaB Ta CBOOOJ IHIIMX Jitofieii; 2) 3a0e3ledeHHs IOBard [0 NpaB Ta CBOOOJA IHIIUX JIIOZCH;
3) HeOMYUICHHS MOPYIIEHb NMpaB Ta CBOOOJ JIOAWHU; 4) 3alpOBaKCHHS PO3YMHHX MEX Yy 3AiHCHEHHI
JIOAMHOIO CBOIX IpaB Ta CBOOOI.

Hopmu Koncturymii Ykpainu, aekiaapyrodd TpaBo JIIOAWHA HA 3MIMCHEHHS IiAMPUEMHHUIIBKOT
IisTBHOCTI (cTarTs 42), BCTAaHOBIIOIOTH, IO JIepKaBa 3a0e3euye 3aXUCT KOHKYPEHIIT y MiAnpHeMHHUIBKIN
nisutbHOCTI. KpiM TOT0, 3aKOHOIaBEIh BCTAHOBUB, IO «ITiIMPUEMHHIIBKA TiSTIBHICTD JEMyTaTiB, IIOCaI0OBUX
1 cyx00BHX o0ci0 opraHiB Jep)KaBHOI BJaJAW Ta OPTaHIB MICIIEBOTO CAMOBPSIyBaHHS OOMEKYETHCS
3aKOHOMY», «HE JIOIYCKAIOThCS 3JIOBXXHMBAaHHS MOHOIOJBHAM CTaHOBHIIEM Ha PHUHKY, HENpaBOMIipHE
0OMEKeHHSI KOHKYpEeHIIii Ta HeToOpOCOBICHA KOHKYPEHIIs». Y IOpUINYHIN JiTepaTypi BiI3HAYAETHCS, IO
«HAsBHICTh TPOCTOTO 3acTepekeHHA Yy TekcTi KoHCTHTymii Ha MOXKIUBICTH 3a0OpOHHTH  TPaBO
Ha MIIIPUEMHHANIBKY TiSUTHHICTH 0€3 TOCHJIaHHS Ha BH3HAYCHHWM ITyOJIYHUI IHTEpEC, 3aXUCT SKOTO Mae
OyTH MiACTAaBOIO U1 TakuX 3a00pOH, MPAaKTUYHO MPHU3BOAMUTH O MOKIMBOCTI OE3KOHTPOIBLHOTO
0OMEXXEHHsI TMOTOYHMM 3aKOHOAABCTBOM HamaHoro KoHcTuTymielo YKpaiHM Takoro mpasa, IO He €
momyctuMuM» . KpiM Toro, OcHOBHHII 3akoH YKpaiHM BCTAHOBIIOE i iHIN 3aGOpOHH, SIKi ITO3HAYCHI
y BHTJISIZIL TIPSIMOT BKa3iBKM Ha MEPENiK POJOBHX CKJIAJ(iB EKOHOMIUYHHX, TOCIIOAAPCHKUX MPABOMOPYIIEHb —
3JIOBKMBAaHHS MOHOIIOJLHUM CTAaHOBHUIIEM Ha PUHKY, HENpPaBOMipHE OOMEXEHHS KOHKYPEHIIIi;
HemoOpOCOBICHA KOHKYPEHITiST a, BiATak, (akKTHYHO 11 HOpMa TAaKOXK BIACHIIAE€ IO TIOTOYHOTO
KOHKYPEHTHOTO 3aKOHOJIABCTBA, SIKE MiCTHTh BHUEPIHUIA TIEPEITiK BiNOBI THUX IIPAaBONOPYIICHS .

Takox HOpMu Konctutynii Ykpainum B ctarti 13, 3ampoBaKyroud NpaBOBHH PEKUM BIIACHOCTI,
BCTaHOBITIOIOTh, IO «BIACHICTH 3000B’s3y€», «BIACHICTh HE NMOBHHHA BUKOPHCTOBYBAaTHCS Ha IIKOIY
JMONWHI 1 CYCHIIBCTBY». Y IOPHUIAWYHIN JHiTepaTypl MiTKPECTIOETHCS, IO <«3IIHCHIOIOYHA CBOE TPABO
BJIACHOCTI, Cy0’€KTH TIOBHHHI JOJCP)KYBATUCS KOHCTUTYLINHUX TOJOXKEHb NP0 Te, IO «BJIACHICTh
3000B’s13y€», «i HE MOBUHHA BHKOPHCTOBYBATHCH HA IIKOMY JIOAMHI Ta CyCHiTbCTBY. lle o3Hauae, 1o
3 ypaXyBaHHAM i cCOIliadhbHOI pOJII BIACHICTh, TIOBHMHHA 3a0e3NedyBaTH y3TOJDKEHHS IPUBATHHX,
IPOMaJITHCHKHX Ta JEP/KABHUX iHTEpECiB y Hpoleci cBoro (pyHKIiOHyBaHHs . [IpH 11bOMY, KOHCTHTYIiiiHi
3acaayd TPUHIMITY 3a00pOHU 3JIOBXKWBAHHA IMPAaBOM pEali3ylOThCs HeE JHIIE Yy MeXaxX KOHCTHTYLiIHHUX
TIpaB, a TaKoK 000B’s3KiB JFoAWHU. OHAK 1 B IFOMY BHITJKy BapTO AyXkKe 00EPEKHO CTABUTHUCS IO CAMOTO
PO3YMiHHS 3JIOBXXHBaHHs MPaBOM B peaizaiii 0co00l0 CBOr0 KOHCTUTYIIIMHOTO IpaBa MaTH BJIACHICTB i
3aiiMaThCs MiANPUEMHIIBKOIO TiSUTBHICTIO . SIK caMe po3yMiHHs MOHATTS "BIAacCHICTH" Tak i MpaBOBi 3aco0u

! Xwmins, M.M. (2005). Ipunyun nenpunycmumocmi 31084CUSAHHS NPABOM (MEOPEMUKO-NPABOS] ACNeKmiL):
ABtoped. muc... kaHa. opun. Hayk: 12.00.01; Har. yH-T BHyTp. cripaB. Xapkis, 14.

% ABep’siHoB, A.B., Baranos, O.B., Baynmin, }0.B. Ta in. (2003). Koncmumyyia Yxpainu: HayKOBO-IIPaKTUIHUI
KoMeHTap. XapkiB: BunaBaunrso «IIpaBoy»; Kuis: Konnepn «BumaBanamii nim «Iu FOpey, 335.

3 ABep’siHoB, A.B., Baranos, O.B., Baynin, 10.B. Ta in. (2003). Koncmumyyia Yxpainu: HayKOBO-TIPaKTUIHUI
komeHTap. Xapkis: Bugasuuurso «IIpaBoy»; Kuis: Konuepn «Bunauauumii nim «Iu FOpe», 224.

* ABep’siHoB, A.B., Baranos, O.B., bayxin, 10.B. a i. (2003). Koncmumyyis Ykpainu: HayKOBO-IIPaKTHIHHIH
komeHTap. XapkiB: Bugasuuurso «IIpaBoy»; Kuis: Konuepn «BunaBauumii nim «Iu FOpe», 224.

> ABep’sHoB, A.B., Batanos, O.B., Baynin, FO.B. ta in. (2003). Koncmumyyis Yxpainu: HayKoBO-IIpaKTHUHHIL
koMmeHTap. Xapkis: BunaBaunrso «IIpaBoy»; Kuis: Konnepn «Bunapanumii gim «Iu FOpe», 71.
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O0OMEXEeHHS B pealtizallii [iboro mpaBa B MPaKTUII €BPONEHCHKOTO Cyay 3 MPaB JIIOJHHA MalOTh TaK 3BaHE
"aBTOHOMHE TITyMa4eHHS'", [0 CTAaBUTh 3HAYHOIO MipOIO0 PO3YMIHHS 3MICTy IpaBa BIACHOCTI B 3aJICKHICTh
BiJ 3000B’s13aHb YKpainu 3a KOHBEHIIIEIO PO 3aXUCT MPaB JIFOIUHH 1 OCHOBITOJIOKHUX CBOOOI.

JocratHpo koHCTpykTUBHOIO € mo3ullis O.f. Poraua, sika 3BOIUTHCSI JO TOTO, IO TMOIIUPEHICTH
TAKOTO  HETaTUBHOTO  COIIaJbHO-TIPABOBOTO  (DEHOMEHY, SK 3JOBXHBAaHHS IPaBOM, BHUMArae
KOHIENTYaJIbHOTO IMiAXO0QYy MO0 CUCTEMHOro meperyisigy HopM OCHOBHOTO 3aKOHY, B IPOIECI SIKOTO
HEOOXiZHO OIJbII YiTKO 3aKPIMUTH MPUHIUI HEAOIMYCTHMOCTI (3a00pOHM) 3JI0BKMBAHHA MPaBOM. 3 ILi€I0
METOI0 BiH BBaXKa€ 3a JOIJIbHE BHeCTH 3MiHM 10 KoHcTHTywii YKpaiHW Ta JOMOBHUTH CTATTIO 68
OcHoBHOTO 3akOHYy HACTYHmHHM TMoNoxkeHHsSM: «KokeH mpw 37ificHEHHI CBOiX TIpaB ITOBHHEH
JOTPUMYBATHCS MPUHIMIIB JOOPOCOBICHOCTI, PO3YMHOCTI, CHpPaBEAJIMBOCTI Ta HE MOPYIIyBaTH TpaBa H
cBOGOIHM iHIIMX OCi6. 3IMOBXKHBAaHHA NpPaBOM He jJomyckaeThes»'. Ha fforo aymKy, came B TakoMy
KOHCTUTYIIIHHOMY TIOJIOKEHHI, a HEy HOpMax Tally3eBOr0 3aKOHOIABCTBA, SKi MICTITh 3a00pOHY
3JI0BYKMBAHHS IPABOM, Y MAKCHMAJIbHO KOHIICHTPOBAaHOMY BUJIi OyJie BHKJIa/ieHa iH(opMaIlist po CyTHICTh
TAKOTO MPaBOBOTO (DEHOMEHA, SIK 3JI0BXKUBAHHS MPABOM. 3 TAKUM ITiJIXO/IOM Yy LIJIOMY MOKHA MOTOIUTHUCH,
OCKLUIBKH BiH 0e33amepevyHo CIpsSMOBaHUM Ha JIETITUMI3aIlii0 MPUHLIUITY 3a00pOHU 3JIOBXKHBAHHS ITPABOM.
BoaHouac, ypaxoByrouM Te, IO KOHIENTyalbHI KOHCTHUTYIIHHI 3acajM IpaB Ta CBOOOJ JIIOJUHH 1
rpoMajsiHMHA BH3HAa4YeHI Ha migctaBi HopM craTti 22 KonctuTynii Ykpainu, TO jerajizaliss IpUHLUILY
3a00pOHH 3JIOBKHMBAHHS IPABOM Ma€ CTOCYBAaTHUCh 3MiH came 1o Ii€i crarti. [lo-nepme, Ha mifgcraBi mmiei
cTaTi BU3HAYCHI KOHCTHUTYIIIHHI OCHOBH CHCTEMH TIpaB Ta CBOOOX JIOMWHU 1 TpoMaisHuHa. Ilo-mpyre, 115
CTAaTTs CTOCYEThCS KOHIICNTYyaJIbHUX OCHOB OO pealtizailii Ta rapaHTyBaHHsS MpaB Ta CBOOOJ JIFOIUHHU.
[To-TpeTe, oO4YEBUAHO, B yMOBax TpaHCOpMAIll JEMOKPATUYHHUX, 3arallbHOCYCHUIBHUX I[IHHOCTEH,
BHUIA€THCS JOMUTEHAM MOCHIINTH KOHCTUTYIIIHI TapaHTii HEMOPYITHOCTI TIpaB Ta CBOOO,T JIFOAWHH.

Ha oxpemy yBary 3aciyroByIOTh Iporno3uiii po6o4oi rpymu KoHnctuTyniiiHoi Komicii momo 3MiH Ta
JIOTIOBHEHB 10 Apyroro po3ainy Konctutyii Ykpainu, siki cpsMOBaHi Ha yIOCKOHAJICHHS CUCTEMH IPaB
Ta 00OB’SA3KIB JOMMHKM>. Y HOBIii penakmii crarri 68 Koncrutynii Ykpainn «3a00poHa 3710BKHBaHHS
MpaBOM», TPOTMOHYIOTHCS Taki HOBeIW sK: «XKomme i3 3akpimureHnx B mii KoHctuTymii mpaB 1 cBoOOX
HE MOXE TJIYMA4YMTHUCh BCYIIEpPEY CYTI OCHOBHOTO IpaBa a00 SK Take, IO HANae IMpaBO 3alMaTHCS
TUSUTBHICTIO 200 BUMHATH OYAb-AKY Aif0, CIIPSIMOBaHY Ha CKaCyBaHHS KOHCTUTYIIMHUX TpaB i cBoOOz abo
Ha iX oOMeXeHHs B OUTbIIOMy 00cs131, HixK 1e mo3Boisie Koncrurymis Ykpaiam». KpiMm Toro, y mii crarti
MPOTIOHYEThCS, 1€ OJHA HOpMa «OOMEKEHHsS Ha 3IifiCHeHHs mpaB 1 cBOOOM, mependadveHi i€
KoHcTutyIiero, He MOXKYTh OyTH 3aCTOCOBaHI JUIsl IOCSTHEHHS JKOJHUX IHIIMX IUIEH HIXK Ti, AT SKAX
BOHU OYJT BCTAHOBJICHIY.

OTxe, Ha HAaIlly JYMKY, BEKTOP KOHCTUTYI[HHOI JIETiTUMI3aIlil MPUHIMITY 3a00pPOHH 3JI0BKHBAHHS
IPaBoOM € 0Oe33arepevHo KOHCTPYKTUBHUM. OHAK, TUCKYCIHHMMHU € BUCIOBIIIOBAHI MPOIO3MUIIIi JTO3BOJIUTH
HEJOCTaTHhO YiTKi MeXi 3J0BKHMBaHHS MPaBOM BIIMOBIIHO 10 KOHCTHTYyHiHHMX mpumuciB. Illompana,
B SIKOCTI MOKJIIBOTO BapiaHTa, MEXKi 3JIOBKHBAHHS IPaBOM MOKYTh OyTH BH3HAYCHI HA ITiJCTaBi 3aKOHY, IO
B IPHHIIMIT He Oyie cyrnepeunT 3apyOikHiil npakTuii. JIopedHo HAroJOCHTH, IO B IIbOMY MHUTaHHI JOCHTH
[iKaBUM € JOCBiJ IHIIMX JepXaB MIOAO0 KOHCTHTYMIHHOTO 3aKpilUICHHS MEX, B AKAX 0co0a MOxkKe
peai3oByBaTH CBOI MpaBa, IO OMOCEPEIKOBAHO MOXKE OYTH BUKOPUCTAHUM TaKOX JJISI PO3YMIHHS TIOHSATTS
3JI0B)KUBaHHs npaBoM. Ha mincrasi crarti 19 Koncrurymii HiMeuurHr BU3HAUEHO, 1110 KOHCTHUTYIIIHHI paBa
IPOMAJIH MOXKYTh OyTH OOMEXKeH] Ha MiCTaBax, sKi BU3HAYCH] 3aKOHOMABCTBOM . Y crarti 31 KoHcTHTyIii
[Nompmmii oOMexeHHsT B peamizallii KOHCTUTYLIMHUX TpaB Ta cBOOOI MOke OyTH BCTaHOBJICHE AEPIKaBOO
y nepeadaYeHuX 3aKOHOJABCTBOM BHIIAJKaxX 3 METOO MiATPUMAHHS JEMOKpATIi, 3a0€3MCUCHHS TPOMAIChKOT
0e3reKy Ta MOPSIIIKY, B IHTEpecax OXOPOHH HABKOJIMIIHLOTO CEPEOBHUIINA, 3aXHUCTY IPaB 1 CBOOO rpOMa/IsH,
MiATpUMaHHs TyOJiYHOI MOPaIbHOCTI tomo®. B [IOMY 1€ BIIIOBIZBE W FOPUIANYHO BHU3HAHUM YKpPaiHOFO
CyJacHUM MDKHApPOJHO-TIPABOBHM TIAXOJaM JI0 pO3YyMiHHA OajlaHCy MK TIPUBATHAM 1 CYCIUTEHUM

! Porau, O.4. (2011). 3n06orcusanus npasom: meopemuro-npasose docuioxcenns. Yxropo: Jipa, 333.

2 3ayBakeHHS Ta IMPOTIO3HUIIiT 10 MPOEKTY 3MiH 10 apyroro po3airy Koncturynii Ykpainn. [IpaBa moannu B YKpaisi.
Ingpopmayitinuti nopman Xapriecovroi npasozaxucnoi epynu. <http://khpg.org/index.php?id=1456414969>.

? Koucruryuus deneparnsroii Pecniy6nukn Nepmanns. Maknakos, B.B. (2002). Koncmumyyuu 3apy6eschuix
eocyoapcms: yuebHoe nocobue. Mocksa: bek.

* Ky6uk, A. (ep.) (1997). Koncmumyyus Pecny6nuxu ITonvwa. Bapmaga; Jleaza, O.B. (2017). TIpaBosi o6MexKeHHs
SIK 3aCO0M TOTIepeHKEHHS 3JI0BXXUBaHHS IIPaBOM (TEOPETUKO-TIPaBOBHH actiekT). Bicnux Hayionanvhoi akademii
npagosux Hayk Ykpainu, 1 (88), 195.
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iHTepecoM, 3 AKHM IIOB’SI3aHUH TPUHIIHIL r1p0110pL[iI7IHOCTi1 — OJMH 3 KIIFOYOBHUX B JiOepanbHIA KOHIIETIIil
TIpaB JIOaUHY. Takuil TaKOX MiIXiT He € Ty>KuM 1T YnHHOT KOHCTUTYIIT YKpaiHy.

OTXe, KOHCTHTYIIiMHI 3acamu 3a00pOHHM 3JIOBKHBAHHS IPABOM CIIPIMOBaHI Ha 3a0e3MeueHHS
JTOOPOCOBICHOCTI  3IiMICHEHHs, HacaMmIlepell, KOHCTUTYIIMHHUX TMpaB Ta CBOOOJ, IO O3HAYaE,
YHEMOJKITUBIICHHS 3aITOISTHHS KON 1HITUM Cy0’€KTaM TIpaBa.

TakuMm 9MHOM, KOHCTHTYIIiIHI 3acaau MPUHIMITY 3a00POHHU 3J0BKUBAHHS MPABOM — II€ CYKYITHICTh
KOHCTUTYLIHHO-TIPaBOBUX NPUIHKCIB, CHPSIMOBAaHUX 3a 3alpOBaPKEHHS 3a00poH (0OMEXEHb) IIO0J0
MOJKJIMBOCTI 3JI0BKHBaHb Y TPOIIECi peastizallii KOHCTUTYIIMHUX MpaB Ta CBOOO/I.

OcCHOBHI O03HaKHW KOHCTUTYIIMHUX 3acaj MPHUHIHITY 3a00pOHH 3JIOBKHMBAaHHS TIPABOM: 3YMOBJICHI
PO3BHUTKOM 3arallbHOJIOJICHKUX, EMOKPATUYHUX I[IHHOCTEH Ta TPIOPHUTETIB; MepeOyBaloTh IIif] BILIMBOM
JIEMOKPATUYHOI, COI[iaJIbHOI Ta MPaBOBOi JEp>KaBW; TICHO TOB’s3aHi 3 MPUHIIMIIOM BEPXOBEHCTBA IPaBa;
CKEpOBYIOTh KOHCTHTYIIiIHI 3aca/ii B CTOPOHY 3a0e3MedeHHs CTabiIbHOCTI 1 HEMOPYIIHOCTI MpaB Ta CBOOO.
JTIONVHM, MAlOTh 3a METY — TapaHTyBaHHS KOHCTUTYIMIMHWX TIpaB Ta CBOOOX JIIOMWHM, 3aKpiIuIeHI
y KOHCTUTYIIi1; Peati3yloThCs Yepe3 MPU3My KOHCTUTYIIHHUX 000B’SI3KiB, BUXOAAYH 13 HEOOXIAHOCTI ITOBaru
JIO TIpaB Ta CBOOOJ IIIOJMHHU, iX HEMOPYIIHOCTI, CTOCYIOThCS KOHCTUTYIIMHO-IIPABOBOTO 3aKpIIUICHHS
CHUCTEMH OCHOBOITOJIO)KHHX TIpaB 1 CBOOOJ JIIOAWHW; CHPSMOBAaHI Ha 3alpOBADKEHHS PO3YMHHUX 1
30alaHCOBaHUX OOMEXeHb (3a00pOH) MpH pearizallii KOHCTUTYILIHHHUX TpaB Ta CBOOOJ JIIOIWHU; MOXYTh
3HAXOJIUTH CBill BHUpa3 Ha IIiJICTaBi 3aKOHO/IaBYMX Ta IHIIMX HOPMATUBHO-IIPABOBHX aKTIB.

TakuMm 4MHOM, TEHICHIIISIMH YAOCKOHAJICHHS KOHCTUTYIIMHUX 3acajl 3a00pOHU NMPUHIIUITY 3a00pOHU
3JIOBKUBAHHSAM IIPaBOM €, Ha Hy TYMKY, HACTYITHI: 1) KOHCTHTYIIIHHA JETITUMI3aIlis MPUHITAITY 3a00pOHN
3IIOBKMBAHHS MIPAaBOM; 2) BU3HAYSHHSI KOHCTUTYIIHHUX MEX 111010 BUKIFOYHOCTI 3IIOBXKHBAHHS ITPABOM; 3)
YHECCHHsI KOPEKTUB J10 cTaTTi 68 KoHcTutynii Ykpainu, 3 ypaxyBaHHSIM KOHCTPYKTHBHHX HaIPAIIOBaHb
NPOBIIHUX TPAaBHUYUX IWIKUT; 4) 3ampoBapKEHHS JIEBOTO MOHITOPUHTY JOTPUMAaHHS TpaB Ta CBOOOJ
JIOVHA.

VYpaxosyroun BukianeHe, cT1.68 Koncrurymii YkpaiHu [OUWIMTPHO BUKIACTH Y TaKid peaxiii:
«(1)Koxxen 3000B’s3aHMi HEyXunbHO poaepxyBatucsi Koucturymii VYkpainu Ta 3akoHiB YKpaiHu,
HE MOCSATaTH Ha NpaBa 1 CBOOOAM, YeCTh 1 TIJHICTh IHIIUX JIFOJCH, 3a BUHATKOM BHUIAJKIB BH3HAYCHHUX
3aKOHOM. SIK BHMHATOK, MOXXe OyTH II03BOJICHO OOMEXEHHS IpaB Ta CBOOOX, BHUKIIOYHO 3 ITiJICTaB
Bm3HaueHNX KoHcTHTyIi€0 Ta 3akoHamu YkpaiHu. (2)He3HaHHS 3aKOHIB He 3BUIBHSAE BiJ] FOPUIMIHOL
BIAIIOB1AAIBLHOCTI».
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COMMUNITARIANISM AND LIBERALISM:
DISCUSSIONS ON THE UNIVERSALITY
OF HUMAN RIGHTS

Law, because it relies on coercion, always needs to be justified. However, the transition from a
national to a supranational level of a political organization leads to a new problematization of
the topic of legitimacy of law. The thesis of the universality of human rights is disputed, on the
one hand, by representatives of some developing countries who accuse the West of cultural
imperialism and even of human rights imperialism. And on the other hand, its critics are
supporters of communitarianism — a fairly influential trend in Western social and political
philosophy. The article examines the current problems for modern society related to the
creation and strengthening of social integration at a new supranational level.

Keywords: communitarianism, universalism, liberalism, law, legitimation.

Formulation of the problem. The transition from the national to the international level of political
organization leads to a new actualization of human rights universality issues. According to the idea of
human rights to serve as the basis for the legitimacy of the legal system at the international level, it is
necessary to prove their universality. However, the thesis about the universality of human rights is denied
on the one hand by representatives of some developing countries accusing the Western cultural imperialism
and even imperialism of human rights. On the other hand, its critics are supporters of communitarianism at
the same time. Nowadays communitarianism rather influential in Western social and political philosophy.

Analysis of current research. Representatives of these ideas are Ch. Taylor, M. Walker, M. Handel
and Mcintyre et. The communists insist on the connection of all values with certain cultures. Thus, the
values expressed in the human rights principle are also declared to be specific, not universal. Liberal
position, represented by J. Rawls, R. Dvorkin, U. Kimlik, originates from the classics of liberalism and uses
such values as equality, justice, freedom. The peculiarity of this approach lies in the fact that it, in our
opinion, justifies the possibility of universalist morality and insists on implementing these principles in the
policy of modern states. The world—famous work Theory of Justice appears as an alternative to the neo—
liberal theory of Hayek. By conveying the concept of justice, Rawls set forth such goals. First, he tried to
develop the minimum necessary general principles of justice, which could form the basis of a "well—
organized society", built on a democratic basis. Secondly, he aimed to formulate a theory that surpasses the
most common versions of utilitarianism. The philosopher focused his attention on what he calls the main
subject of his study of justice on the basic structure of society; under it he understands the whole set of the
most important social, political, state and economic institutions (constitution, private property, competitive
market economy, monogamous marriage) The function of the basic structure of society is to distribute
advantages and difficulties associated with social cooperation. Rawls sees the main problem of justice in
formulating and legitimizing the principles of justice, which should correspond to the basic structure of
society. These principles determine how the "priority goods" should be distributed (basic rights and
freedoms, power, authority, opportunities for self-fulfillment, welfare, etc.). Applying the principles of
justice to the basic structure of society, Rawls solves two problems: first, finds a criterion for the formation
of concrete judgments about the justice or injustice of institutions and institutional practices; and secondly,
offers a basis for further elaboration of a policy course and laws that contribute to correcting injustice in the
basic structure of society. Rawls has developed a procedural method of law enforcement. Here he followed
the liberal tradition. For a philosopher, a fair institution will be chosen by a relative majority of reasonable
and impartial individuals who are freely involved in the discussion.

An important condition for Rawls is the "veil of ignorance" in the process of choosing the principles,
that is, concealing from people who make decisions important and versatile information about them
themselves for the sake of ensuring integrity and impartiality. Yes, the parties to the contract should not
know what position they occupy in the public hierarchy. Their awareness is limited to political and
economic knowledge of society and the laws of human psychology, which is necessary for a rational
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agreement. In such a hypothetical situation of choice, reasonable, fair and equal participants in the
discussion will take, according to Rawls, the following principles of justice:

1. All people have equal rights to a maximum of many equal basic freedoms, compatible with a
similar system of freedoms for all.

2. Social and economic inequality should be regulated in such a way that, firstly, it is directed at the
highest benefit of the least prosperous; and secondly, the institutions and the situation in society should be
open to all, subject to honest equality of opportunity. However, the formulation of the principles of justice —
this is only part of the problem. Also to Rawls is important its legitimacy and proof.

Having formulated two principles of justice, Rawls also focused on how the basic structure of society
should be organized, to suite it and what specific mechanisms of its action should be. Such an institutional
arrangement should include, in its opinion, four government bodies: to control the accumulation of
resources, stabilization, transfer and distribution.

The central idea in the theory of justice as a virtue of J. Rawls calls the idea of the priority of law over
the idea of good. However, the liberal political concept of justice can’t contain ideas of good. So, in The Ideas
of Good and the Priority of Law, Rawls points out that the idea of the priority of law is related to the five ideas
of good contained in the theory of justice as a virtue. The author lists the following good ideas:

1. The idea of goodness as rationality;

2. The idea of primary goods;

3. The idea of permissible comprehensive concepts of good;

4. The idea of political virtues;

5. The idea of the good of a well-organized (political) society.

The main goal of the article is to uncover the dimensions of the human right discourse between
communitarianism and liberal tradition.

Presentation of the main material. According to W. Kimlick, Rawls’s historical merit is to destroy
the hopeless opposition of intuitionism and utilitarianism.'. The main thesis of J. Rawls is that all primary
goods (freedom, income, welfare) should be distributed equally. According to this thesis, Kimlik believes,
problems with the distribution of various goods may arise. Therefore, Rawls divides and arranges the
general concept on the principle of "lexical priority". Namely: every person should have the right to a
maximum system of equal basic freedoms compatible with a similar system of freedom for all. Social and
economic inequalities should be distributed in such a way that they serve the highest benefit of the least
prosperous and have been linked to posts and positions open to all, proved that equality of opportunity is
honest. The last principle Rawls calls "the principle of differentiation." The question is how to ensure fair
equality of opportunities? After all, one should not forget that inequalities can be both social and natural.
Rawls notes that natural inequalities, in terms of morality, are random. That is, nobody has the right to be
put in an unequal position because of gender, race or social status.

According to the opinion of U. Kimlik, "the argument of Rawls does not explain why the principle
of differentiation applies to all inequalities, and not only those that are associated with random, in moral
terms, factors"?.

In the paper "Politics. Right. Justice” the basis of the critical philosophy of law and state Heffe goes
beyond the world-known theory of justice J. Rawls. According to Heffe, the political project of the present,
obliged by its origin to two fundamental experiences: the experience of the radical crisis of the community,
experienced in the era of shock of the foundations of legal and public order, and the experience
of oppression and exploitation. The highest point of oppression is the neglect of elementary human rights.
The highest point of the state’s turmoil is political and religious wars.

During civil wars, people are clearly convinced of why they need main political institutions. The
right and the state are necessary to ensure peace and survival and to make possible freedom and happiness
of man. The present order is based on respect for the fundamental right to justice. Neglecting this right has
the consequence of mess and conflict. Consequently, political justice is not at all a moral luxury, but a
necessary condition for human coexistence. The world is a product of justice. In this connection, Heffe
argues that the political philosophy, which gives attention to both types of experience, must constantly keep

! Kumnka, V. (1998). JTubepanvhoe pasencmeo. Cospemennuiii iubepanusm: Pons, Bépaun, [Jeopkue, Kummika,
Conoen, Teiinop, Yonopon. Mocksa: Jlom nHremiekryaipHol kaury, [Iporpecc-Tpaanuus.
? Kummuka, V. (1998). Jlubepansroe pasencmeo. Cospemennwiii iubepanuzm: Pons, Bépnun, Jeopkue, Kumuxa,
Canoen, Teiinop, Yonopon. Mocksa: Jlom nHTeekryaipHoi KHury, [Iporpecc-Tpaanims.
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in mind the three main concepts: "right", "justice", "state". Hence one of the main theses of the philosopher:
"If a human wants to have a legitimate character, then it must: firstly, have a legal character; secondly,
the right must find the quality of justice, and thirdly, a fair right must be protected by public order —
and, therefore, take the form of a state — a just state "'. In other words:

1. The state has a duty to be fair.

2. Political justice forms the normative-critical scale of law.

3. Fair law is the legitimate form of human coexistence.

For classics of liberalism, the most important problem was to explain why people who born free and
equal could agree to be guided. The answer as follows: "Because of the uncertainties and shortcomings
of social life, individuals, without abandoning their equality in a moral sense, would agree to the transfer of
certain powers to the state, provided that the state, having their trust in them, would use these powers to
protect individuals from uncertainties and for distributing deficits">.

The work of J. Rawls caused controversy between the followers of Aristotle and Hegel
(communitarianism) on the one hand, and the Kants (liberals) on the other. The term “communitarianism”
appeared in the English philosophy to refer to such neo-Aristotelians as Ch. Taylor, A. Macintyre,
M. Handel. Ch. Taylor in "Ethics of Authenticity" says that the peculiarities of our modern culture and
society are perceived by people as a loss or decay. The author calls it the diseases of the present. The first
source of concern is individualism. Most people are not interested in what’s going on outside of them.
The second source is the priority of instrumental thinking.

Instrumental thinking is the kind of rationality we apply when we calculate economic methods for
achieving a certain goal. The third source is the fact that "the institutions and structures of an industrially
technological society strictly restrict our choices, they force the society as well as individuals to give weight
to the instrumental mind, which we never did with a serious ethical review, and which can be very
devastating" °. To understand the present, Taylor thinks, it is necessary to turn to the ideal of authenticity,
which is associated with the specificity of the modern person as a moral being. One of Taylor’s central
provisions is based on observing that authenticity only makes sense on certain horizons of significance. The
process of forming a personal identity involves applying to values that are significant not only for me but
also for others. Ch. Taylor claims that morality, and not the right, forms the "I". Morality is an integral part
of "I," and human rights are given. They are approved by state pressure. Taylor, criticizing liberalism,
wrote: "A liberal society should not rely on any particular concept of a virtuous life. The ethics of a liberal
society is rather the ethics of law, not of good, therefore its basic principles relate to how society should
regulate and try to compete with single individuals. These principles, of course, should include the attitude
to individual rights and freedoms, but for any liberal society, the principle of maximum and equal
assistance should be central. He does not say what the achievement of which benefits will contribute, but
determines what benefits are achievable with these aspirations and demands of citizens — members of
society "*. It describes this theory as unrealistic and ethnocentric. Unlike modern liberalism, Taylor offers a
return to the classical republican values that are presented in the tradition of European culture. He writes:
"However, solidarity with my fellow citizens in the functioning of the republic is based on the recognition
of a common destiny, and this is a recognition that is valuable. It is this connection that is of a general
nature, makes bonds connecting me with other people and a common cause, even closer, inspire my
integrity and patriotism">. According to Taylor, the legal principle is a common good, and patriotism
includes not only a set of moral principles, but also a general commitment to a particular historical society.
This should be a common goal. However, is patriotism possible within international world communities?

Another representative of communitarianism, A. Macintyre, considered the concept of liberals to be
emotivist. Emotivism argues that all valuation judgments, all moral judgments are nothing more than
an expression of feelings and are of an evaluative nature. They cannot be true or false. There is no rational

' Xedde, O. (1994). IMonumuxa. Ipaso. Cnpasednusocmv. OcHOBONON0MNCEHUA KPUMUYECKOL Meopuu NPasd U
eocyoapcmea. Mocksa: I'Ho3uc.

2 Anekceesa, T.A. (1994). Jxon Poyiic u ero Teopust cripaBeNIMBOCTH. Bonpocst ¢punocoguu, 10,26-37.

3 Poms, k. ( 1998). Mnest Gnara u nproputet npasa. Cospemennviii aubepanusm.: Pons, bépaun, Jeopkun, Kummuxa,
Conoen, Teiinop, Yonopon. Mocksa: Jlom nHremiekryainbHoi kaury, [Iporpecc-Tpaanus.

4 Poms, JIxk. ( 1998). Unes Gmara u npuoputet npasa. Cospemennuiii mubepanusm.: Pons, Bépaun, Jeopkun, Kummuxa,
Conoen, Teiinop, Yonopon. Mocksa: Jlom nHremiektyaipHoi kKHury, [Iporpecc-Tpaanius.

> Poms, . ( 1998). Mnes Gnara u npuoputet npasa. Cospemennviti mubepanuzm: Pons, Bépnun, Jeopkun, Kumnuka,
Canoen, Teiinop, Yonopon. Mocksa: Jlom nHTeektyaipHoi KHury, [Iporpecc-Tpaanims.

70



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 6 Issue 2 2019

way of justifying them. The main thesis of emotion is as follows: "There can be no rational justification, no
statement about the existence of objective moral standards, and therefore it does not exist". According to
Macintyera, we have not yet fully understood the assertion of moral philosophy and did not find out what
will be its social application. Emotivism adheres to the notion that any attempt to give a rational
justification of objective morals is doomed to failure. Macintyre in "After Virtue" analyzes the disastrous
consequences of individualism and subjectivism. For a person, only those values which are enshrined in
social practices and traditions of the community in which he lives are objective. The choice of human
values is deterministic. O. Heffe highlights five theses of communitarianism:

1. communitarianism as a philosophy of morality is directed against the Enlightenment and
universalist morality. This is a critique of Modernism and moral criticism;

2. communitarianism as a philosophy of morality looks like the ethics of virtue;

3. communitarianism as a social theory continues to defend the "community" as the perfect form
of social life. At the same time, he constantly deepens his analysis of the current crisis phenomena and
believes that liberalism is controversial not only theoretically, but practically;

4. communitarianism protects the possibility of the existence of a society free of state coercion;

5. communitarianism is skeptical of justice of human rights, bringing it closer to utilitarianism.

According to Heffe, communitarianism began with big claims. However, in fact, the philosopher
wrote: "Instead of education and universal morality — the tradition and specific ethics; Instead of separate
duties and principles — personal virtues; instead of connecting the living conditions with the freedom of
partially group, and partly individual projects of good life — a common life project; instead of state
registration of the self-organization of individual individuals within a diverse, pluralistic society — small,
homogeneous and, if possible, free from the domination of the community"".

Conclusions and directions for further research. Processes that take place in modern society have
a complex and multilevel character. Therefore, in our opinion, the solution of the problems humanity faces
requires joint action, however, at a new level, at the level of the world community. This topic is socio-
philosophical, although, of course, it requires the exit and practical philosophy — moral, legal and political.
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SOCIAL, LEGAL STATE: ITS FEATURES,
ATTRIBUTES AND SYMBOLS

A social, legal state creates preconditions for its citizens to support themselves by all needs
without the state’s guardianship. These tasks determine not just social responsibility of the state
and society before their members but the social responsibility of the members of society as well.
To perform these tasks the state has to make the active social policy but not to allow the
transformation of the society in which, at the presence of social guarantees and subsidies, it
would be more useful not to work but get the state aid. The state must not perform paternalistic
functions, strictly determine a human’s behavior in a social sphere, the number of services in a
social sphere that a citizen is capable of even should get. A social, legal state may be defined as a
state that first of all is obliged to promote every individual’s independence and responsibility for
the actions.

Keywords: social state, legal state, attributes and symbols, citizens’ rights, paternalistic relations,
civil society, legal regulation.

IlocranoBka mpodaemu. DopMyBaHHS COIIaTBHOI JEp)KaBH Ma€ CBOEK OCOOJIWBICTIO Te, IO
BifOyBaeThCsl BOHO BOJHOYAC 3i CTAHOBJIEGHHSIM JEpKaBU NpaBoBOi. A 1e BuMarae OibIIOI yBaru
JI0 IPOOJIeMH pIBHOBarM MK ii 9acTo CYNEpPewIMBHMH CKIAJIOBUMHU — COIATBHUMH 1 TPaBOBUMHU
3acajaMu, BU3HAHHS Ha 3aKOHOIaBUOMY PiBHI CHMBOJIIKH JIEPyKaBH.

OO0O0B’3KOBUM €JIEMEHTOM (DOpMYyBaHHS HAYKOBO-TEOPETUYHOI KOHIICMINT COLIaIbHOI JEp)KaBU €
KOHCTPYIOBAaHHS JEP’KaBH 3 ypaxyBaHHSIM HallOHAJTbHUX iCTOPHUKO-TONITUYHUX, COLiaTbHO-EKOHOMIUHMX
Ta MEHTAJIbHO-IICUXOJIOTTUHIX OCOOIUBOCTEH.

Baromum 4YMHHUKOM Tporecy po30yJOBH COLIaldbHOI JEepKaBH € 3aKOHOJAaBYE OTOCEpPEIKYBaHHS
TaKol JEPKaBH.

AHaji3 ocTaHHIX OCHiTKeHb. Y CydYacHHWH TMepioJ oO3HauyeHa MpoOJeMaThKa € MpeIMeTOM
HayKOBOTO IHTEpeCYy TaKWX BITUM3HSIHUX 1 3apyOiKHUX yueHHX, Sk O. ArpaHoBcbka, C. AJEKceeB,
B. ba6kin, M. barnaii, /[l. basmmxues, O. Bepe6ina, II. [onuapo, M. I'punienko, P. lapenaopd,
A. Etmioni, M. Ko3robpa, B. Koneituukos, I Jlegsax, O. Jlykamosa, JI. Mamyt, T.Mamnonamsini,
B. Menisemuyk, B. Hogikos, II. PaGinoBuu, I'. Pitrep, B. Poik, B. CeniBanos, A. Cinenko, O. CkakyH,
O. Cxkpunniok, ®.Dabpurmyc, K. Xecce, X.Ilaxep, B.Yersepuin, M. Illtpaccep, 1. SIkoBioK,
B. Slkymuk Ta iHmi.

MeTor0 cTaTTi € TOTNMMONIEHHS 3arallbHOTEOPETHYHUX VSIBICHb CTOCOBHO CYTHOCTI, O3HaK Ta
PI3HOBHJIIB COLiaNBHOI, TPABOBOI JIepXKaBH, BU3HAHHS 3HAYCHH 11 aTpUOYTIB Ta CUMBOIIIB.

Buknag ocHOBHMX MoJI0:KeHb. Ty Jep)kaBy, SIKy MH HAa3UBAa€EMO COLIaJIbHOIO Ta MPABOBOI0 MOXKHA
po3mi3HaTH Yepe3 BiAMOBiqHI ii 03HaKH, aTpuOyTH Ta cuMBoi. O3HaKku, Oe3nepeyHo, HeoOXiTHO BBaKATH
MIEePIIOYEPTOBUMH CEpell 3a3HaueHUX HaMh KpuTepiiB. | TakuMu O3HaKamMH €: a) CTBOPEHHS IepKaBOIO
HEOOXi/IHUX MepelyMOB CaMOCTIHHOTO 3a0e3MedeHHsl Mpale3aTHOO JFINHOIO TiTHOTO KUTTS AJis cede Ta
CBOE€1 ciM’1; 0) 3a0e3nedeHHs TapaHTiil peaizallii eKOHOMIYHHUX, COIIABHAX 1 KyJIbTYPHHUX TIPaB TPOMAJISH;
B) MiSUTBHICTH  JIepKaBW, CHOpSIMOBAaHA  Ha MIHIMI3AIil0  HEBHUIPABIAHUX  COIiATbHO-EKOHOMITHHX
BIIMIHHOCTEH MIDK UJICHaMU CYCHUIbCTBA; T) 3a0e3MeYCHHS JEpKaBoi (CTBOPEHHS HEOOXIIHOIO
MeXaHi3My) Nepepo3MOALTY COLialbHUX OJIar MiX UIEHAMH CYCHiJIbCTBA; A) MPOTOJOUICHHS JIOJUHU
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HaWBUIIOI COIANFHOI IIHHICTIO; €) peaji3allis MPUHIUITY BEPXOBEHCTBA IpaBa; K) BiAMOBIAATBHICTH
Jiep’KaBy TTepea 0co0010; 3) peaiizalis MmpaBa TPOMaIsSH Ha 3aXHCT CYIOM CBOi IpaB, CBOOO Ta 3aKOHHHUX
iHTEpeCiB.

TakuM 4WHOM, colianbHa, MPaBOBa AEpiKaBa — LIe eprKaBa, sIKa CTBOPIOE BCl YMOBH JUIA peanizawii
€KOHOMIYHHX, COIlIaJbHUX 1 KYJIBTYpHUX TIpaB JIOAWHH Ui 3a0€3NedYeHHs HEOOXiMHOTO piBHSA
MaTepiaibHOTO CTaHy 0co0i Ta wieHaM cBO€l ciM’i. BoHa rapaHTye KOKHOMY TPOKUTKOBUI MiHIMyM JUIst
TiIHOTO iICHYBaHHsI JFOJMHU ¥ CIpUs€e 3MIITHCHHIO COIIANIbHOI 371aroid B CycniibeTBi. Lle nepxasa, y skiit
3 MeTOr0 3a0e3redeHHs CBOOON 1 TiAHOCTI JIOAMHN TIPOTOJIONIYIOTHCS Ta MIFOTh MPUHITUIN BEPXOBEHCTBA
TIpaBa, 3B’A3aHOCTI JIepyKaBHOI BIaI¥ KOHCTHTYIIEI0, TAPAHTYEThCs TIOBHUH CyIOBHIi 3aXHCT .

O3Hako colianbHOI, MPaBOBOI JIEP)KAaBH, 3AMPONOHOBAHI HAMH, y MOBHOMY 00CS31 MOXYTh OyTH
BJIACTHUBI JIMIIE Jep>KaBi COLIANbHO-IEMOKPATHYHOTO THUITy. YKPaiHCHKUH NOCTIIHUK KOHLEMNLIi AepKaBu
comianibHOT  memokparii I1. PaGiHoBHMY mporHO3ye GOpMyBaHHA Y MalOyTHROMY HOBOTO pi3HOBHIY
COL[aTbHO-EKOHOMIYHOTO HiIrPyHTs PO3BHMHEHOTO CYCIiNECTBA i BiATOBIAHOT AepxkaBu. MueThes mpo Taki
¢opMu BIacHoCTi Ha 3aco0M BHPOOHHWITBA, SIK NpUBaTHA — TPyNoBa W I1HOWBiLyaldbHAa 1 CYCHUIBHO-
JepkaBHa Ta KOMyHallbHa a00 MyHIIWMNallbHA. Xo04Ya IM yCiM 3a0e3nmedyBaTUMYThCS (OpPMalbHO PiBHI
YMOBH CITiBICHYBaHHsI, ajle¢ TIepeBa)KHa YacTHHA 3aco0iB BHPOOHMITBA MepedyBaTHME Yy NMPUBATHIN
BiacHocTi. [Ipu boMy TpyAiBHHKH — aOcoytoTHa OiBIIICTE HACENCHHS KpaiHH — MaTUMYTh MOXKIIMBICTB
TaK 4M 1HAKIIE PO3MOPSKATUCS BUKOPUCTOBYBAHMMH 3aco0aMHM BHPOOHHITBA 1 pe3yjibTaTaMU CBOET
npai, 3ailicHIoBaHOi Ha 6a3i X 3ac06iB’.

VY cydyacHuUX yMOBaxX MOKHA BHJIUIMTH JIBa OCHOBHI Pi3HOBHIM JIEPXKAB TaKOTO MEPEXiJHOTO THITY:
a) Iep)KaBH, SIKi ICHYIOTb Y IPOMHUCIIOBO PO3BMHEHHMX KpaiHaX COLiaJIbHO-OPIEHTOBAHOTO, «COLiaJbHOTO»
KamiTani3zmy; 0) AepKaBH, sKi iCHYIOTh y KpaiHax, 10 IEPEXOAATh Bl aBTOPUTAPHO-OFOPOKPATHIHOTO JIATy
TMICEBIOCOIIATI3MY /IO TPOMAJSTHCHKOTO CYCITUIBCTBA 1 MEPETBOPIOIOTHCS 3 OpraHi3allii TOTaIiTapu30BaHOl
BIaIy KOJUIIHBOI MapTiHHO-yNpaBIiHCHKOI BEpXiBKM Ha OpraHi3amilo BIaAd OUNBIIOCTI HACENCHHS
(30KpeMa, KOJTHIITHI pajsHChKI pecryOmiky Ta icTOpHYHO aHATIOTIYHi iM JepkaBn)’.

Crmig MaTe Ha yBasi, 0 TUIOJIOTIYHA MPHUHAICKHICTD JAepKaBU BigoOpakae ii coIiaTbHO-3MiCTOBHY
CYTHICTB, TaK O MOBHTH, Yy CTaTHLI. A B TuHaMilli, y poOOTi JepKaBU Taka CyTHICTh PO3KPHBAETHCS Yepe3
peaizamiro ii OCHOBHUX (DYHKITIH.

Y 1mpoMy 3B’SA3KY CIiJ 3a3HAYMTH, IO COIiajbHA, MPaBOBa JepaBa, SK Jep)kaBa COIliadbHO-
JNEeMOKPaTHYHOTO THITYy, BHKOHYe Bci (yHKHii ocTaHHboi. Ale crenudiyHuMU QYHKIISAMH, Y SKUX
BHPAXA€ThCS COLaNIbHICTh Jep)KaBU, € HACTYIIHI: a) COLiallbHO-aKTUBI3yl04a — CIPUSHHSI EKOHOMIYHIN
aKTHBHOCTI Tpare3laTHUX BEPCTB HACECHHS, O) comiallbHO-TIpaBo3abe3nedyBanbHa — 3a0e3MeUcHHS
peambHHX TapaHTii 3IIHCHEHHS EKOHOMIYHHX, COLIANBHUX 1 KYyJBTYpHHX TIIpaB YCiX TPOMAJIH;
B) Y3rOKyBaJibHa — 3MIIJHEHHSI COLIaJbHOTO MUPY U 371aroAx y CyCHiIbCTBI.

OxpiM 1BOTO, TOPIBHAHO 3 JIIOEPANBHOI0 TIPABOBOIO JIEPXKABOK, IO CIIOBiAyBajxa MPHHIUI
HEBTPYYaHHS B €KOHOMIUHY cdepy, coIlianbHa, IIpaBoBa Jep)kKaBa, CTaBUTh Iepea Cco0O0I0 3HAYHO
ckianHinm 3aBaanHs. LI 3aBmaHHs — 3a0e3MeUeHHsS COIIAbHO-CKOHOMIUHUX IMPaB Ta CBOOOJ JIOAMHU 1
rpoMazsiHiHa. 30KpeMa, HallpHKJal, MpaBO Ha MPalio, Ha NOBHY 3alHATICTh, Ha )KUTJIO, HA COLiajbHE
3abe3nedeHHs. KoHIeniis corianbHOi, TPaBOBOi JIep)KaBH € TaKow, IO 00 €qHye nBa BITHOCHO
CyIepewInBi MiAXOH: 3 OJHOTO OOKY, colliaibHy Oe3meKy i MaTepialbHy piBHICTH, a 3 IHIIOTO — BUILHOTO
PO3MOPSIKEHHS BIIaCHOIO 0COOUCTICTIO 1 OJ1araMu, 110 HEI0 CTBOPIOIOTHCS, 8 TAKOK 0OMEKEHHS Aep:KaBHOI
Bam’.

3BHyYaiiHO, coOliaibHa, NpPaBOBa Jep)kaBa MOXKIMBA JIHIIE B IOCTIHAYCTPIaJbHOMY CYCIUIBCTBI,
y AKOMY, MO-Teplle, 3pocTae e(peKTHBHICT, BUPOOHHUIITBA, a HAIIOHAJBHUK JOXiI CTa€ NOCTaTHIM JUIs
3aJIOBOJICHHSI 3pOCTalOYUX TMOTPed MPaKTHYHO YCiX UIEHIB CYCIiIbCTBA;, IMO-Apyre, OinlbIna, Hixk
y IHAyCTpiaIbHOMY CYCIIIBCTBI, YacTHHA WIEHIB CYCHUIBCTBA pEaTbHO BHKIIOYAETHCS 3 MPOIIECY
BUPOOHUIITBA 1 MOTEHIIIIHO 3i chepr eKOHOMIYHOT aKTHBHOCTI B3aralli MOCTYIOBO 3HaYHA YaCTUHA HU3BKO
kBauti(hikoBaHOT poOOYOT CHIIH TIepeTiKae 10 chepr MOCTyT.

' TMerpuumn, B.O. (2014). Teopin deparcasu i npasa. Xapkis: IIpaso, 331.

2 Pabinosuy, [1.M. (2001). Ocrosu 3acansroi meopii npasa i depocasu: minpyannk. Kuis, Arika, 49.

3 Pabinouy, [1LM. (2001). Ocrosu 3acansroi meopii npasa i depocasu: migpyannk. Kuis, Arika, 50-51.

* Pabinouy, [1.M. (1996). Coyianvha depacasa: mana enyuxnonedis emnodepicasosnascmea. Kuis: I'enesa, Jlosipa,
374.
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OxapakTepru3oBaHe CYCIIBCTBO 00’ €KTHBHO € 3IaTHUM 3a0e3MEYHTH 3arajlbHUHl BUCOKHN PiBEHBb
CTIIO’KMBAHHS TIPpH 30€peXeHHI BUCOKHX MPHUOYTKIB BIIACHHUKIB 3aC00IB BUPOOHHIITBA. Y TaAKOMY CyCHIIBCTBI
colliaJIbHe PeTyJIIOBaHHS 3IHCHIOETHCS IEPEBAKHO 3a PUHIIMIIOM Iopuan4dHoi (GopmansHOi) piBHOCTI, Oe3
Mepepo3noily HaliOHANBHOTO IOXOAY Ha KOPHCTh coulianbHO ciabkux. Sk Hachmigok, dopmyeTbes
COIliaJIbHA, TPaBOBa JIepKaBa, KOoTpa, IMpH 30epeKeHHI TTPAaBOBOi PIBHOCTI B IPUHITHIII, BU3HAE Ta TapaHTYE
CBOEI0 pEaJbHOIO TMOJITHKOI TEBHI NpWBIE UIs colianbHO cinabkux. Y mporeci (QopMyBaHHS
MOCTIHAYCTPiaJbHOTO CYCHiJIbCTBA CIOYATKy JA€pKaBa BHpIIIYe 3aBOaHHS LIOAO IEPEpO3MOALTY
HAI[IOHAJLHOTO JIOXOMy, a BXKE TOTIM KOHCTAaTye TOW (akT, IO B Pe3yJIbTaTi COIIANBHOI MisSUTBHOCTI IIi€l
JIEp’KaBU CTBOPEHO CHCTEMY 3aKOHOJJABYOIO 3aXWCTY IHTEPECIiB COIIAIbHO CIIA0KHMX UJICHIB CYCITLIHLCTBA,
TO6TO 3a6€3MeUyIOTHCS MPABA «IPYTOrO HOKOMIHHS .

l'onoBHA BiAMIHHICTH COIIANBHOI, MMPABOBOI AEPKaBU Bill, HANPUKIAMI, MATEPHAIICTCHKOI IOJIATAE,
Ha qymMKy O. CKpHITHIOKA, y TOMy, IO B TIEpIIiii He IepaBa BH3HAYAE IIPaBa i CBOOOMH TPOMAISH I
TOTO, 100 OITiCIIs X rapaHTyBaTH, a HaBMaKH 32 OyIb-IKHX YMOB IIpaBa i CBOOOIH JIFOAWHH 1 TpOMasTHHHA
BH3HAYAIOTh MEXY AiSUIBHOCTI IEPIKaBH.

VY marepHalicTChKil Jep)kaBi i BCemOTIMHAIOYA OIiKa Hajl 0CO0O0I0, CTaE CIPaBXHBOI METOIO ii
JISUTBHOCTI, a peaiisallisi COLiabHO-CKOHOMIYHHMX IpPaB € JOCTaTHBOIO IMiJICTABOI0 JJIi OOMEKEHHS
0COOMCTHUX 1 MOJIITUYHUX TIPaB Ta CBOOOJ 1HAMBIIB. Y MaTEpPHATICTCHKOI 1 COIiabHOT, TIPABOBOI JepPIKaBH
pPI3HHUMH € Tl Ta 3aco0M iX JOCATHEHHS, BOHU PO3BUBAIOTHCS Ha cenHu(ivHOMY, HEOTHAKOBOMY
COIIAJTBHOMY TPYHTI. SIKIIO TMpW JAOCATHEHHI CBOIX INJIEH COIiajbHA JepKaBa CIHPAETHCS HA PO3BUHCHY
E€KOHOMIYHY CBOOOZY 1 WIANPUEMIUBICTG TPOMAIsH, TO TMAaTEPHANTICTChKA JEp)KaBa OpPIEHTYETHCS
Ha aKTHBHICTh caMOi JK JlepKaBW. Y T[aTepHAJICTCBKOMY CYCHUIBCTBI yci Onmara mnepeOyBaroTh
y pPO3MOPSKCHHI IepKaBH, € ii MOHOIIOJNIIE€I0 3a BIICYTHOCTI IpaBa MpHUBaTHOI BiaacHOCTI. Taka mepkaBa
Mparae MaKCHMaJIbHO 3PIBHSITH TOXOH CBOIX TPOMaisH.

IOpunuunmnii acmekT couianbHOi, MPaBOBOI AEpXKaBH TOJATA€ Y YiTKOMY BH3HAUCHHI MPaBOBUX
mpoueayp, ¢opm i mex 1 misutbHOCTi. [IpaBo € siBHIIeM OaraTorpaHHUM i HE IMPOCTO SIBISE COOOFO
COIIJIbHUIA 1HCTUTYT 1 3aci0 peryiroBaHHS BITHOCHH, a CTaHOBHUTH CKJIQJHHHA CBIT, Pi3HOPIBHEBY
peanbHICTh 3i CBOIMH 3aKOHOMIPHOCTSIMH, CTPYKTYPOIO Ta IIOTIKOW PO3BHTKY'. BOHO, 6e3yMOBHO, €
OasmcoM mamsi peamizamii ifei mpaBoBOi AepikaBu. 3rafjaHa ifges JO3BOJIAE TapaHTYBaTH TPOMAaisHAM
cy0’eKTHBHE TpPaBO HA OTPUMAaHHS 3a3[alerifb BHU3HAYEHOI, HOPMATHBHO BCTAHOBJIEHO! IOMOMOTH. Y
NPUHIUII OyJb-sIKa COIiajibHA JOMOMOIa HAaJa€ThCs BIAMOBITHO JIO MIFOYMX 3aKOHIB 1 B IependaueHux
HUMH PO3Mipax, a He iIHAWBIAyaIbHUMH NOTpe0aMu KOKHOI KOHKpeTHOI ocobu. Takum YWHOM, comiajibHi
TapaHTii — 1€ 3a CBOEIO MPHUPOIOI0 Ta (OPMOIO BOTHOUYAC TapaHTIl IOPUIUTHI, IO BiAOWBA€E 3B’SI30K MiX
NPaBOBOIO 1 COLIATBHOIO JIEPIKABOIO.

Caizx moroauTHCA 3 BUCIIOBICHOIO B FOPUANYHIHN JIiTepaTypi AyMKOIO PO Te, IO COIliajbHa i MpaBoBa
nepkaBa OynyTh CYMICHUMH, JOMOKH JepkaBa Biama Oyne OOMeXyBaTHCS 1 BpIBHOBa)KYBaTHCH,
KOHTPOJTIOBATHCS 1 TIOMIMPIOBATHCS CBi BIUIMB JIMIIEC TPU TOTPUMAaHHI OCHOBHUX TIpaB JIOAWHH 1
rpoMajsiHUHA.

I HaBmakwy, corianpHa aepkaBa Oy/e BCTYIIATH Y CYNEPEUHICTh i3 BUMOTaMH MIPABOBOI 3aBXKIH, KOIH
I00poOyT JIFOMMHM, COIIANBHICTh, COIiadbHA CHPABEAJIUBICTh BBAKATHUMYTHCS OUTBIIAMH IIHHOCTSIMU,
KOTpl ¥ 3apa3 MOXyTh OyTH NpOTOJIONICHI SK OCHOBHI IIpaBa 3a paXyHOK ICTOPHUYHO BCTAaHOBJICHHX
MPUHIMIIIB PABOBOT IEPKABH.

KoHnkpeTHime opuandHi 0OMeXeHHS Iep:KaBHOI BIAJAM Y COIialibHilM, MpaBOBil AepikaBi MaiTh
nposBJIATHCS Yepes ¢ikcallito y KOHCTUTYIIT Ta IHITMX 3aKOHAX, a TAKOXK 1 B peaJibHOMY 3IIIHCHEHHI TaKHX
NPUHOUIIOBUX TIOJIOKEHb, SIK HEAOMYLICHHS: 3aJ0BOJICHHS COLIAIbHO-CKOHOMIYHHMX IMpaB Ha MIKOAY
MOJIITUYHINA, €KOHOMIUHIH Ta NyXOBHIH cBOOOMi; peamizallis OyAb-KHX «IO3UTHBHUX)» IIPaB Ha IIKOIY
IpaBaM «HETATHBHUMY»; AEPIKABHOTO PETyJIIOBAaHHSI EKOHOMIKM Ha MIKOAY PETyJIIOBAHHIO PHHKOBOMY;
BCTaHOBJICHHS JHCKPUMIiHAIIHUX 0OMEXEHb, SIKi TaJbMYIOTh PO3BHTOK IIPUBATHOTO CEKTOpA CKOHOMIKH,
pa3oM i3 3a00pOHOI0 PO3MIMPEHHS IEPKABHOTO CEKTOPa 33 PaXyHOK MPHBATHOTO, a TAKOXK BUKOPHCTAHHS

" Yerpepuun, B.A. (pen.) (1997). Koncmumyyus Poccutickoii @edepayuu: npo6iemuviii komenmapuii. Mocksa:
IleHTp KOHCTUTYIIMOHHBIX UccaenoBanuit MOH®, 56-57.

2 Cxpumriok, O.B. (2000). Coyiarsra, npasosa depacasa 6 Ypaini: nporemu meopii i npaxmuxy. Kuis: TH-TyT
neprkasd 1 npasa iMm. B.M. Kopenpkoro HAH VYkpainu, 27.

? Danmnssu, O.I. (pen.) (2014). ®inocogis npasa: ninpyurnk. Xapkis, [Ipago, 5.
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IIPUBATHOI BIIACHOCTI Ha IIKOJY 3araibHOMy Gmary',”. TiIbKH y pe3yNbTaTi TAKOro OOMEKEHHS JepKaBHOT
BIIAU TIPAaBO MOJKE YCINIIHO (YHKITIOHYBAaTH, 1 PO3BHUBATHCS COIlialibHA, TpaBOBa IepkaBa. Hapemrri,
[IPaBOBI 3aCaj ePEeMararoTh COIlaJIbHI, 1 IOYMHAETHCS PYX Y 3BOPOTHOMY HAIPSIMKY.

Take konMBaHHS 3a0e3MEUyETHCS HE TINBKM PO3BHHEHMMH MPAaBOBHMU MeXaHi3MaMH, ane K
OCOOJIMBOIO COITIATPHOIO 1H(PPACTPYKTYPOIO COIIAIbHOI, TMPaBOBOI IEp)KaBH 1 TIOPOKECHUMH €O
iHQPACTPYKTYypOIO IHCTUTYTAMH Ta MeXaHi3MaMM JEMOKpaTii, SKi IO3BOJSIOTH JOCHTH IIBUAKO
3aMiHIOBaTH COLIAJIbHO-TIONITHYHI CHJIM, KOTpi mepeOyBaioTh MpHW BiaAi, omo3umiero. Ha 3MiHy «dTiBiii»
OUIBIIIOCTI y MapiaMeHTI TPUXOAWTH «IpaBa», Ha 3MiHy KOHCEpBAaTOpaMm — COLial-IeMOKpPATH, OibII
nmibepanbHa aAMIHICTpaIlisl 3MIHIOE MEHII JTibepanbHy, a B pe3yiabTaTi BHYTPIIIHBOIIONITHYHA aKTUBHICTD
KOHIIGHTPY€EThCS GiJlsl IEBHOTO ONTHMAIBHOTO LEHTPa’.

OTXe, MK TIOHATTSIM «IIPAaBOBa JIepPiKaBa» 1 «CollialbHA JeprKaBay, i MiX MPUHIMIIAMH CBOOOIHU Ta
COITIAJIbHO-EKOHOMIYHOI PIBHOCTI ICHY€E, 3 OAHOTO OOKy, HiaJICKTHYHA €IHICTh, a 3 IHIIIOTO — MOXYTh
BUHHKATH cyrepeyHocTi. CollialibHa, IpaBoBa JepKapa, sKa MPETeHAYE Ha Te, 100 BBXKATHCS BTUICHHSIM
iZieary ryMaHICTUYHOI Jep:KaBH, 3MyILlIeHa MTOCTIHO BPiBHOBa)KyBaTH CBOi TaKi CylepewInBi IpoOIeMH.

3 BUKJIaJICHOTO BUIUIMBAE IL[€ OJHE BAXKJIMBE MUTAHHSI: SKUM € CIIiBBIJHOIICHHS MOHSITH «COLialbHA
JepKaBay 1 «rpoMaJiTHCBKE CYCIIBCTBO»? Y HayKOBii MpaBoOBii JiTepatypi copMyBaics TPU MO3UIIT
LIOAO CHIiBBIAHOIIEHHA TPOMAISHCHKOTO CYCHiJIbCTBA 1 JepkaBH: 1) nepxaBa 1 T'poMajsHCHKE
CYCIIIJILCTBO — II€ COIiaIbHI CHCTEMH, IO 30iraroThes; 2) neprkana i TpOMaJsSHChKE CYCIUIBCTBO — 1€ Pi3Hi
COIliaJIbHI CHUCTEMH, TIEPBHHHOIO (BEAYyUOI0) 3 AKX € JepikaBa, KOTpa KOHTPOJIOE TPOMAJSTHCHKE
CYCHUIBCTBO; 3) JepkaBa i TPOMAASHCHKE CYCIUIBCTBO — II€ Pi3HI COLIaNbHI CHCTEMH, Y SKHUX JepiKaBa
BUKOHYE CITy’00By (ITiUTersy) pojib MO0 FPOMaISHCHKOTO CYCITiIbCTBA .

AOV BU3HAUMTH SKa 13 3a3HAYCHUX IO3UIIINA OUTBIIOI0 MIipOIO0 BIAMOBIMA€ MIHCHOCTI HEOOXiMTHO iX
po3riaaTy OUTbII IeTanbHO. Sk BiIOMO, NiepKaBa €: Mmo-nepiie, CeuupivHuM 3aKOHOMIPHUM MPOIYKTOM
COLiaJIbHOI HEOTHOPITHOCTI CYCHINIBCTBA 1, MO-Apyre, GOpMOI0, BaxkeeM 00’ €IHAHHS YChOTO HacEIeHHS
meBHOi Tepuropii. VYke 3 1IbOro BH3HAUEHHS CTa€ OYEBUAHMM, WO JiepXaBa He 30iraeTbes
3 TPOMAJITHCHKUM CYCTUTBCTBOM. [ poMaasHChKE CYCIIIBCTBO 1 AepiKaBa — Iie, TAaK OM MOBHUTH, JIBa TIOJIOCH
€IMHOTO COL[iaJIbHOIO OPraHi3My’.

Jpyruii BapiaHT CIiBBIAHOIIEHHS IEPKaBH 1 TPOMAISIHCHKOTO CYCIUIBCTBA TOJIATA€ B AaHOMAJIEHOMY
[IOTJIMHAHHI AepkaBoro ocTaHHboro. lle, Ha nymky B. CeniBaHOBa, HE IPOCTO IEPETBOPIOE TAKY NEPHKABY
y TOTaIliTapHy, a 3HUIIYE 00’ €KTHBHY OCHOBY 1i icHyBaHHs'.

Caizx moroguTucs 3 AOMIHYIOUOIO B Cy4acHOMY MPAaBO3HABCTBI MO3UIII€I0, 3TIAHO 3 SIKOIO TOJOBHUMHU
03HaKaMH TPOMAISHCHKOTO CYCITUIBCTBA Y HOTO CIIBBIAHOIIEHHI 3 IeP’KaBoOl0, € Taki: 1) TpoMamsHCBbKe
CYCIIJILCTBO HE ICHY€ [10 MPaBOBOI JepaBH 1 Io3a JepXaBow; 2) MpaBoBa JepkaBa € (DyHKIIIED
IPOMaSIHCHKOTO CYCHIIBCTBA; 3) TPOMaIsIHChKE CYCIIBCTBO 1 MPaBOBa JiepKaBa 3HAXOIAThCSA MiXK COOOI0
y OiaJleKTHYHOMY B3a€MO3B’S3Ky; 4) MarepialbHOI OCHOBOIO (YHKIIOHYBaHHS TI'POMAASHCHKOTO
CyCHUIBCTBA € COIIAJIbHO-CIPSIMOBaHA E€KOHOMiKa, MIAIPYHTSA sSKOi € OararoMaHIiTHICTH (GopMm 1 BHIIB
BJIACHOCTI; 5) PO3BUTOK IPOMASIHCHKOTO CYCIJILCTBA Bi0YBA€THCS BITHOCHO CAMOCTIMHO, 0€3 BTpYy4YaHHS
nepxaBu; 6) cy0’e€KTaMu TPOMaISTHCHKOTO CYCITIILCTBA € BUTBHI W PIBHOINPABHI iHAWBIAM Ta JOOPOBIITEHO
chopMoBaHi HUMH 00’ €THAHHS, SIKI 3HAXOMATHCS MK COO0I0 y BITHOCHHAX KOHKYPEHIII Ta COJIiTapHOCTI;
7) TpoMaiTHCBKE CYCIIJIBCTBO € Oe3MocepeiHiM mKepesioM (popMyBaHHS TpaBa, CTBOPSHHS CUCTEMH SIKOTO
€ Qynkuiero nepxasu. OcTaHHS TapaHTye 1 3axuIae Horo BiAg mMopywieHb 3 00Ky OyIb-KOro;
8) TpOMajISTHChKE CYCHUIBCTBO PO3BUBAETHCS 1 B3aEMOJIE 3 JEPKABOK Y MEKaxX IIpaBa sIK PIiBHOTO 1
CIpaBeIMBOTO MacITaly cBOOOIM i CIIpaBeINBOCTI, a He 3ac00y HaB’3yBaHHS JAEPKaBHOI BOJI.

! Ko3to6pa, M. (1995). IepraBHa Biaja: Mexi 3ailicHeHHs Ta GopMa opraHizaiii (IOMITHKO-IPABOBI aCTIEKTH).
Yxpaincoke npaso, 1(2), 8.

2 Yerpeprun, B.A. (1992). PasMbIiieHus 1o MTOBOJY TEOPETHUECKUX MPENCTABICHUH 0 ToCyaapcTBe. [ ocyoapcmeo u
npaso, 5, 11.

3 Yerpeprun, B.A. (1992). PasMbIiwieHus 1o MTOBOJY TEOPETHUECKUX MPEICTABICHUH 0 TocyaapcTBe. [ ocyoapcmeo u
npaso, 5, 11.

* Crakyn, O.®. (2000). Teopus 2ocydapcmesa u npasa. Xapbkos, Korcym, 65.

> Pa6inosuy, I1. (1996). I'poMansHChKe CyCHiILCTBO i IPaBOBA JepiKaBa (3aralbHOTEOPETHYHI MipKYBaHHS).
Ykpaincvre npaso, 3, 28.

® Cenipanos, B.M. (2002). Ilpaso i enrada cysepennoi Yipainu: memodonoziuni acnexmu. Kui: In Ope, 241.
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Hdpyrum kputepieM, o0 po3yMiHHS COLiaJIbHOI, IPAaBOBOI AEp>KaBH, Ha KUK MU 3BEpHYJIH yBary ¢
CcaMoTo IOYaTKy, € i arpuOyTd Ta cuMBOIM. JlOCBiA 3acTOCYBaHHS IMyOJIYHWX aTpUOYTIB 1 CHMBOIIB
B )KUTTEMISUILHOCTI KpaiH 3axigHoi €BpornH, sAKi MO3UIIOHYIOTh ce0e SIK COllialbHi, IPaBOBI JACPXKaBH, Ja€
HaM MiACTaBH 3pO3YMITH SK BimoOpaxkaeTbcs iX aAepkaBHa Bmaga. [lyOmiuxi aTtpuOyTH Ta CHUMBOJH
3apyOiKHUX KpaiH MOKHA CHCTEMAaTH3yBaTH 3a TAKUMH KPUTEPISIMHU: Ha3Ba JeprKaBH; TEPUTOPIS JAepiKaBU
B Meax ii KOpJOHiB; (hopMaT CyBEepeHITETY AepKaBy; MyOJIivHI JepKaBHI CHMBOJIA; HOPMAaTUBHO-TIPaBOBa
OCHOBa JepaBM (CHCTeMa IpaBa Ta CHUCTEMa 3aKOHOAABCTBA); TPOIIOBA OAMHUIS JACPKaBH, O3HAKU
PO3pi3HEHHS OpraHiB Jep)KaBHOI Blaau (emOneMu, repaipanka, GopMa oiry i T.11.); JepxaBHI HaAropoau
OuTbIIOCTI KpaiH €BpomM 10 Mep’KaBHUX CHMBOJIIB 3apaXOBYIOTh TaKOX CTOJHITIO AeprKaBU OdimiitHi
CHMBOJIY TJIAaBH JICPKAaBU Ta OpraHi JAep>KaBHOI BIa i, CHMBOJIH BiiCbKOBHX YCTaHOB 1 OpraHiB BHYTPIIIHIX
CIpaB, Jiep>KaBHY MEYATKY, ACP>KaBHI HArOPOIH.

Sk mpaBwmito, MyOiYHI aTpUOYTH i CUMBOJIA 3aTBEPKYIOTECS B OcHOBHOMY 3akoHi (KoHCTHTYIIT)
nepkaBu. KoHCTHTYIIIIHA perflaMeHTAallis IepKaBHUX CHMBOIIIB Pi3HUX KpaiH BiAPI3HIIOTHCS 1 32 GopMOr0
i 3a3MicToM. A, HampukiIaja, y Takux KpaiHax sk PecmyOmika binopycs, PecmyOmika MakenoHis,
PecnryOmika Y36ekucran, Yecska PecmyOuika, Pocitickka ®eneparis B ix KOHCTUTYIISIX BKa3y€eThCS JIAIIIE
Ha3Ba CHMBOIIB 6e3 ix Gymb-sKoro omucy',”. B okpemux Bumagkax KOHCTHTYIis JepiKaBH MiCTHTb OIHC
Jep>KaBHOTO TIparopa, Jep>KaBHOrO repOa, Ta IHIIMX CUMBONIB B AeTaisiX. Jlo Takux IeprkaB HaJeKaTb,
Hanpuknaza, PecrmyOmika ABcrpis, PecmyOmika Ilopryramis, PecmyOmika JlutBa, PecrmyOmika Bomrapis,
Pecny6ika Monosa, Pecry6uika Iombina, PecrryGmika CrioBewis, PecrryGika Yropmusa ta immi’,”.

UYacro B Koncturynisix kpain O0ysuioro Pagsaceroro Coro3y 3a3HadueHoO, IO 3aCHYBaHHS JCpKaHHX
Haropoj, BIHCHKOBUX Ta JUIUIOMATHMYHMX 3BaHb, KIACHUX YHHIB HAJCKHUTb [0 NOBHOBAKCHHS
3aKoHOMaB4Yoi Biagu. Y Oimemocti KoHCTUTyMiM 3apyODKHUX KpaiH BCTAaHOBJICHO CYO’€EKTIB,
YIOBHOBYKEHUX HArOPOKYBaTH JEp)KaBHUMH HAropoJaMu, BiJ[3HAKaMH, NPHUCBOIOBATH BYCHI 3BaHHI.
I B mepury uepry Ao Takux HaJCKUTh Mpe3uaeHT Kpainu. [lopsmox BUKOpHCTaHHS MyONi4HUX aTpUOYTIB i
CHUMBOJIIB Ta NPUTATHEHHS [0 BiIIOBINATBHOCTI 3a IX HEHaJIE)KHE BHUKOPUCTAHHS B 3apyODXKHHMX KpaiHax
PETYJIIOETHCS OKPEMUMHU HOPMATHBHUMHU aKTaMH.

A, HampuKJal, 3aKOHOJABCTBO KpaiH OyBmoro PamsHcekoro Coro3y, sIKe PEryio€ 3aCTOCYBaHHS
myOMiYHUX aTpUOYTIB 1 CHMBOIIB, TPYHTYEThCS Ha JIOCBiNi, HaOyTOMY B pajsHChKiI YacH, OCKLIBKH
Ha TEPUTOPil BCIX COIO3HHMX pecmyOiik misuto 3akoHOAaBCTBO PansHchkoro Coro3y 1 3aKOHOIABCTBO
peciyOIiKK B IKUX iCHYBAJIU TIEBHI IPOTUPIYUSI.

BucnoBku. OTxe, Ha MiICTaBl MPOBEACHOTO aHANi3y O3HAK, aTpHOYTIB Ta CHMBOJIB COLIaJbHOI,
IIPaBOBOI AEP’KaBU BHUJAETHCS MOXKIMBUM CTBEPIKYBATH, IO BAXJIMBUM JUI JCP)KaBU € 3a0€3ICUCHHS
rapaHTiil yiss BAKOPUCTAHHS JIFOJIUHOIO i1 EKOHOMIYHMX, COI[IaJIbHUX 1 KyJIBTYPHHUX ITPaB.
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BIIJIAB PEMIHI3MY HA PO3BUTOK
JAEMOKPATII: TEOPETUYHHUU ACIIEKT
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Taras Shevchenko National University of Kyiv, Ukraine

THE INFLUENCE OF FEMINISM
ON THE DEVELOPMENT OF DEMOCRACY:
THE THEORETICAL ASPECT

Within the article, feminist approaches that carry out a critical analysis of the patriarchal
foundations of liberal democracy are systematized. The following mechanisms of overcoming
the drawbacks of the concept of universal citizenship are considered: the activation of women’s
participation (the development of participatory democracy), the expansion of group
representation (the development of gender sensitivity of pluralistic democracy), the
transformation of all discourses and practices where "woman" is constructed as "object of
submission". On the example of the provisions of the documents of the United Nations, the
influence of the theoretical concepts of feminist critique of democracy on the construction of
political goals and intentions of the world political community is being proved.

Keywords: feminism, democracy, participatory democracy, pluralistic democracy, gender equality.

Ilocmanoexa npobnemu. JleMokpaTist Bif JaciB ii 3acHyBaHHS B aHTUYHUX A(iHax 3a3Hana CyTTEBOT
TpaHcopmarnii B 0araTboX acmekTax. 30KpeMa, KapAWHAIBHUM 3MiHaM OyB migAaHuid crocid
(hyHKIIIOHYBaHHS AEMOKpATii, 0 BUSABJIAB cebe y mpsiMii dopmi HapomoBianis (Oe3mocepeqHpoi yJacTi
TpOMajnsH B yIpaBiiHHI) Ta OyB BHUTICHEHWH, B YaCH CTAHOBJICHHS JOEpaJbHOI TapiIaMeHTCHKOI
JIEMOKpaTii, pernpe3eHTaTUBHOW (OPMOI I'POMAISHCHKOI ydvacTi. lle 3HaYHO TMOCHa0UIO pPOJIb KOXKHOI
O0COOMCTOCTI Yy BIUIMBI Ha MOJITUYHAN TIPOIEC, TPOTE€ YMOXKIUBWIO (YHKIIOHYBaHHS JEMOKpaTii
y BEJIMKHX — TEPUTOpialbHO Ta YHCENIBHO — AepkaBax. [lo3a LuM, €BOJIOIIOHYBaHHS [EMOKpATii
BinOyBanocss i y QyHIamMeHTanpHOMY, IJisi AAHOTO TMOJIITHYHOTO PEXHMY, NUTAHHI — TPOMAJSTHCHKOT
inenTudikamii. AdiHCcpKka IEMOKpaTis BHU3HAUYAETHCS CYYacHOIO IIOJITUYHOIO HAyKOIO fK KiacoBa Ta
naTpiapxajibHa, aJpke CIupanacs Ha BCTAHOBICHHS OOMEKEHb I'PDOMAASHCBKOI y4yacTi AJsl HEBIIbHUKIB
(monoHeHUX Ta OOP)KHUKIB) Ta *KiHOK. L1 0OMex)eHHs, He JIUIIIe 3 CyYacHOI MEePCICKTURH, aje 1 3 TOTJIsLY
OUTBII HIX JBOXCOT PiYHOI icTOpPii BIPOBAIKEHHS JEMOKPATUYHOIO MapilaMEeHTCHKOTO MPeJCTaBHUIITBA,
3a3HaBaJIM TOCTPOI KPUTHKH Ta ITOCTYTIOBO CKACOBYBAJIHCS.

Tak, Bim 1794 poky (mepmioi «cmpoOm» ckacyBaHHS pabctBa y ®pammii) i g0 1869 — poky
ckacyBaHHs padctBa y [lopryraunii, pabctBo 3a060ponseTbes y Icnanii(1911), bpurancekiii immepii (1833),
y Cnonyuenux mrarax Amepuku (1865). Lle nano momroBx A MOETATHOTO PO3MIKMPEHHS TPOMaITHCHKIX
IpaB Ha BCiX YOJIOBIKIB. bini 4oN0OBiKHM y AMepuIll oTpuManm IpaBo roiocy B 1820 pori, a 3a 50 pokis
BOHO OyJIO TIOIIMpPEHE Ha BCiX YOJIOBIKIB, BKIIOYHO i3 HeHIOAaBHIMHU pabamu. @paHilis BU3HANA BHOOpUi
mpaBa 4oJnoBikiB 1848 poky, a 1o 1900 poky ix Bxke oTpumanu 4ojoBikd B Himeuuwni, ABctpii, [anii,
[IBetinapii, Icmanii, I'penii, Hosiit 3emannii, HopBerii'l. Ta nume HanpukiHmi 1i€i TepeMOXKHOI XBHII
IMoYamy 3’ SBJISATHCS TIepIn 3M00yTKH 1 y OopoThOi JKIHOK 3a BKJIIOYEHHS iX 10 KaTeropii TpoMajsH
Ha piBHUX 3acaliax i3 4oJoBikaMu. BinbiricTs eBponeiichbkux Kpain Ta CHoiydeHi TaTH 3aKpiIusiTh IPaBo
KIHOK Ha «royioc» micis [leprmoi cBiTOBOI BiffHHM, MapalieNbHO MOJIAI0YM U iHIIN Taly Ha IIOBHOLIHHY
peanizamio y CyCIiIbHOMY JKHTTI Ta POJHHI — IIpaBa Ha OIKYy HaJI JIThbMH, Ha pO3TyYeHHS, Ha CIIAJOK Ta
PO3TOPSIKEHHST KOIITAMHU, Ha OCBITY Ta po0OOTY, TOOTO BOJIOJIHHS TUMH T'POMAJSHCHKUMH 1 UBUIEHUMHU
paBaMH, KOTPi BXKE MaJIH BCi YOJIOBIKH.

' Moprimep, len (2018). Cmonimmsa 3min. ke cmonimms 6auuno naiiGinbiue 3min i YoMy ye 8arNcIUso Ols HAC.
Xapkis: ®abyna, 285.

78



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 6 Issue 2 2019

VYci mi 3pymieHHs] CTald MOXIIMBAMH 3aBISKH TPUBAIIN, OLIBII HIXK CTONITHIH OOpOTHOI KIHOK
3a cBoi mpaBa. MeMiHI3M SK TEOPis 1 HOMITHIHUHN pyX CIPUINHUBCS 3arajioM JI0 TIEPETIIS Ty ITUBLTi3aifHIX
OCHOB 3aXiZJHOTO CBITY, 1[0 YIPYHTOBYBJIMCS Ha MarpiapXajibHUX 1/Ie0JoreMax i MpakTHKax Ta BIUIMHYB
Ha €BOJIIOLIII0 JEMOKpaTii, KOTpa MOCTYNMOBO MO30aBisuiacsi yCHaJKOBaHUX 3 JaBHIX YaciB NEpeKOHaHb
y pi3HIH MiHHOCTI cTaTeil. 3akpiluieHHS Ji0epanbHOl el yHiBepCaIbHOTO TPOMAASHCTBA, MOIIHPEHOTO
Ha BCIiX JIIOJIeH, HE 3aJIe)KHO BiJl KOJbOPY IIKIPH, CTATEBOI YW HAIIOHANBHOI MPUHAJIEKHOCTI 3MIHHIIO
CycnuibHI B3aeMuHH, cdepy Mpali Ta MONITHYHI cucTeMu. [IpoTe yac OmpusBHHB MpobieMu i Mexi
JIEMOKPATHYHOTO TOTEHINaNy YHiBepcaabHOI JibepalbHOi pIBHOCTI, IO BUABHIIUCS Y HE3JATHOCTI PiBHUX
IpaB 3a0e3MeuyBaTy PiBHI MOKIIUBOCTI IJIS Pi3HUX KaTETOPIH 1 TPYIT JTIOACH, 30KpeMa KIHOK 1 YOJIOBIKIB.
VYCBiTOMIIEHHST BOTO MOPOAMIO y (PEMIHICTUYHUX CTYIISIX CIUIECK TCOPETHYHHUX PO3AYMIB, KOTpPI TaK 4H
iHaKIIe areIoBaId 0 HEOOXiAHOCTI HACTYIMHOTO eTamy TpaHcgopmarii IeMOKpartii, o 31aTHa Oyia Ou
PO3BHHYTH Yy TIMBICTE A0 CHEIUDIYHUX MPOOIIEM TPy Ta CITIIILHOT.

Ananiz ocmaunix oocnioxcens i nyonikayiu. ®eMiHICTUYHA KPUTHKA JIiOEpaIbHOI IeMOKpaTii OyJia
PO3rOpHYTa HaMOINbII IHTEHCUBHO BiA KiHIH 70-xxX pokiB XX cromitTsa. OyHIaMEHTaIbHOIO MpaLelo, 1o
apTUKYIIOBaJIa MPOOJIeMy MaCKYJIIHHOTO MTOXOJDKEHHS i1ealy IeMOKpaTH4YHOI piBHOCTI Oyna kaura Kepon
[eittman «CraTeBuii KOHTpakT». He MeHIIOro 3HAYeHHsS IJisi MEPEOCMHUCIICHHS pOJIi Ta MEXaHi3MiB
JIeMOKpaTii y 3a0e3neueHH] peanbHOro pPIiBHOMpAB’s JKIHOK 1 YOJIOBIKIB, cTaja IIe OJHAa Mpaus i€l
aBTOpKU — «DeMiHi3M 1 TeMoKpartis». [nero pereBaHTHOCTI cTaTi AeMOKpaTii po3BHBarOTh Aiipuc SIHT Ta
Anne Oininc, mMUTaHHS PO30YIOBH JEMOKPATHIHOI COIiabHOI ep’kaBW, 3aCHOBAHOI Ha piBHOIMpPaB’i
migaiMae Henci @peiizep, a lllantans Mydd anentoe 10 He0oOXiTHOCTI KOHIENITYaIbHOTO MEPEOCMHUCIICHHS
KaTeropiaJibHUX 3acaj] TIyMaueHHs MHOJITUKM Ta BIAIM, IO yYMOXXJIMBIIOBAaTHME 3MIHM 1HCTUTYTIB Ta
MEXaHi3MiB JEeMOKpATii.

Jlis KOMIUIEKCHOTO TOIISAAY Ha Mpo0jeMy BIUIMBY (EMIHI3MY Ha JEMOKpaTiio HaM HeoOXiOHO
PO3TISIHYTH BC1 OCHOBHI MiAXOAH B TIIyMa4deHHI IIBOTO 3B’S3KY Ta BUSBUTH KOPEIALIIO0 MK TEOPETHUYHUM
aHaITi30M IIi€l MPOOIEMH Ta PEeaKIlie€r0 qEMOKPATHYHUX IHCTUTYTIB Ha i1 BUCHOBKH 1 peKOMEH IaIlil.

Buxnao ocnosnoeo mamepiany.

Hns  HanexxHoro (QyHKIiOHyBaHHS cy4yacHoi JiOepanbHOi MoJeni JIeMOKparTii BUTiCHEHHS
IPOMaSIHCHKOI HEPIBHOCTI OyJNO Hapi>XHUM IYHKTOM 1 CTBEPIUKYBAJIOCA 332 YMOBH PYHHYBaHHS 3B SI3KY
MIDXK COITIaThHO-TIOITHYHOIO HEPIBHICTIO Ta CTIHKMMH TPYIOBUMH po3pizHeHHAMU. Lle o3Hadae, 1Mo HasBHI
B JICp)KaBl TPyNH JIOJEH, MapKOBaHi 3a pi3HUMH ieHTH(]IiKaliiHUMUA O3HAKaMH — CTaTi, pacH, BipH,
€THIYHOI MPUHAJICKHOCTI Ta iH. — HE NMOBHHHI CTaBaTH 0a3010 MOJNITUYHOTO po3iiapyBaHHs. Lo Te3y,
ocoommBo perensHO oOcTtoroe Yapmes Timm  (Charles Tilly), mosicHIOOUM, IO HE BiICYTHICTH
KaTeropiaibHUX PO3Pi3HEHb SK TaKUX 3YMOBJIOE€ YCIHIIIHICTh JEMOKpaTii, a— BIOPOBAIHKEHHS TaKOl
cTparerii cliBiCHyBaHHS TPYII, € PO3PI3HEHHS HE CTaHYTh JIIHISIMH PO3J1aMy MyOIiYHOT MO THKH.

Tpanuiiitao % 3aXigHI TOMITHYHI PEKUMH BUOYIOBYBAIN CUCTEMY IIpaB Ta 000B’SA3KiB, IPYHTOBAHO1
Ha KaTeropiaabHilf HEpiBHOCTI. AJle TEMOKpATis, HaBIIAKW, € HECTIHKOIO HACTIIHKH, HACKITBKH «IOMiOHI
PO3pi3HEHHS JAOMIHYIOTh y MyOJIiUHINA MOMITUII» Ta PO3KBITAE, «KOJU HEPIBHOCTI MOBCAKICHHOTO JKUTTS
He OB’ A3aHi 3 HEPIBHOCTAMM y BiJHOILICHHI JepikaBa — rpoMajsauny . 3 iHmoro 6oky Y. Timmi BU3HaE, 10
B IEMOKPAaTHYHUX pEeXUMaxX JACKIapyBaHHA 3araJbHOI PIBHOCTI HE 3HIMAae TOTPeOy «yIpaBIIiHHD)
KaTeropiaJiILHUMH HEpIBHOCTSIMHU, aJpke «0opoTh0da 3aTe, 10 AKOTO CTYINEHI0 Jep)kaBa IMOBHHHA
MiATPUMYBATH 4M MIiHATH iCHYIOWi KaTeropialbHi HEPIBHOCTI»  3alMIIAETHCS AKTYalbHOW. 3 OOKY K
MIPENICTABHI/KIB/IIb PI3HUX Tpyn I AuiaeMa QOPMYIIOEThCS SK TpobjemMa BHU3HAYCHHS TpaHUIb
MPUMTYCTUMHX BTPYYaHb y chepy iICHTHYHICHOTO Ta BpaxyBaHHs IXHIX iHTepeciB y MyOiuHii nomrumi. ¥
(beMiHICTUUHUX JIOCTI/DKEHHSIX HE Ma€ KOHCEHCYCY IIOJI0 BHPIIICHHS Ii€]l JWICMH, SK 3 OTJISIY
Ha 3alepeyeHHs caMOol eCEeHIIIHOI CYTHOCTI )KIHOYOTO, TaK 1 3 OISy Ha moTpe0y BpaxyBaHHS iHTEPECiB
BHYTPIIITHHO HEOTHOPITHOIT KaTeropii *iHOMTBA.

Jexotpi x 3 peMiHICTOK MOOOIOIOTHCS, 110 IHTEHCU(IKaIlisA (GEeMIHCTUYHUX JOMaraHb JI0 IEMOKpATii
MOJXKE 3arpoXKyBaTW CTIHKOCTI ii iHcTHUTymil. 3okpema Haerbcs mpo mmiaxig Mepi [lin, koTpuil mimkom
CYTOJIOCHHUH TULTIBCBKOMY 3aHETIOKOEHHI0. EBoforiiss memokparii B Oik yCKIagHEHOI audepeHmiarmii
IPOMaJSIHCTBA, IO BpPaxOBYBaTHME KaTeropiallbHi 1JICHTUYHICHI pPO3pI3HEHHS, 30KpeMa 1 MiXKCTaTeBe,
3ITKHETbCA 31 CKJIaJIHMMH BUKJIHKAMH, IO MOXYThb 3arpOoKyBaTH PO3BUTKY Aemokparii. Tak, Mepi Hin

" Tumm, Yapnss (2007). Jemoxpamus. Mocksa: Hayxka, 145.
* T, Yapiss (2007). Jemoxpamus. Mocksa: Hayxka, 145.
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(Mary G. Dietz), HamonermmBo KpUTHKY€e OakaHHA JEKOTpUX (DEMiHICTOK MPOTHUCTABUTH IiOEpaTbHUM
VHIBEpCATHHUM JIEMOKPATHIHUM TIOJTITHKAM (PeMiHICTCHKI IMOMITHKA IPUBATHOTO, SIK OCEPEIIsi OCOOIUBOTO
pony yecHoT. Bona, 30KkpeMa, mingae CyMHiBaM 3[aTHICTh MaTEpPHAIBHHX YECHOT KOHBEpPTYBaTHCS
y MOJIITHYHI, OCKIIBKH MaTepUHCHKUAN JOCBiA BUOYIOBYETHCSI HABKOJIO YyTTEBOI B3a€MOJIT 3 «KOHKPETHUM
IHITUMY, IO TPHUHIIMIIOBO CYIEPEUYNTh CYTHOCTI ACMOKPAaTHUYHUX WYyOJIIYHMX TMOMITHK, TPYHTOBAaHUX
Ha HEOOXIHOCTI y3arajibHEeHHs Ta yHidikarlii. A omke, BUOYIOBYBaTH Ha «EKCKIIO3MBHOCTI» KOJCKTHUBHUIMA
myOMiYHUNA TPOCTIpP € KOHTPABEPCIMHOIO i€, 0 PO3XUTYE PYHAAMEHT AEMOKpATii.

Ane, meill «ocrpax» pyHHYBaHHA camMoro GyHIAMEHTy OiIbIIIiCTh (EMIHICTOK He ITOALIsIa.
OCHOBHUM apryMEHTOM, III0 CIIPOCTOBYBAB JIOTIKY BHINEC HABEACHWX MIpKyBaHb, CTaja Te3a Mpo MO3ipHY
a0CTpakTHICTh JIIOEpaNILHOTO TpOMaJsHCTBAa. AJDKE BOHO HE NMPOMOHYBAJO HOBOTO KOHCTPYKTY
TPOMAJSIHCTBA, @ IPOCTO PO3LIMPIOBAIO PAMKH EKCKJIIO3MBHO YOJIOBIUOro Ha XiHOUTBO. Tpaauuiiine
VSIBJICHHS TIPO TOJOBYIOUY POJIb YOJIOBIKA B POJAWHI, KOTpa ¥ HaIiIsAIa caMe HOTO MpaBOM BHPINTYBaTH Ta
PETpPE3eHTYBATH «T0JO0C» POAMHU B IIJIOMY, IPHIICTUTIOBAJIO MIEPEKOHAHHS B TOMY, 110 BiIMIHHOCTEH 4H i
CyIEpevHOCTell Yy ilelHNX Opi€HTAlisIX MK MOIPYXIKIM He Moxe OyTh abo W He moBHHHO OyTh (Y
HaHOUTBII KOHCEpBAaTUBHUX BEpPCisixX). A Kareropii «TpOMaJsHUH» Ta <«JIOMOTOCHoNap» (QakTHIHO
OTOTOKHIOBIIUCS caMe 3 YOJIOBIKOM, HE MalOYH HE TITbKH IpaMaTU4YHOI HEUTPANIbHOCTI, ajie # 3MiCTOBHOI.
3BifcH BU3HAHHS TPOMAISHCHKOI PIBHOCTI MiXK YOJIOBIKAMH 1 IHKaMu (PaKTUYHO BUSBHIIOCS MPOIO3HILII0
MIOIIUPEHHS YOJIOBIYOT0 MIA0IOHY HA OOHIBI CTaTi.

Taxe kareropiajibHe PO3LIMPEHHA 0€3YMOBHO MaJlO BEJHMKE ITO3UTHUBHE 3HAYEHHS Y KOHCTPYIOBaHHI
HOBHX cep MOMNIMBOCTEH AJsl «Ipyroi» MOJOBUHH JIFOACTBA, alle sIK 3°SICYBAJIOCS 3TOJIOM, MOPOIHIIO
HeBUIUMIi Oap’epy i (YHKLIOHYBaHHS JEMOKparTii Ha mapuTeTHUX 3acanax. Hacammepen e BUsIBHIIOCS
y PI3HUX MOXIIMBOCTSAX JKIHOK pENpe3eHTyBaTH cebe y cycmiapHO-TomTtuuHi cdepi. I[locTtymoso
HAYKOBHIII Ta HAYKOBI y (DeMIHICTUYHUX Ta TeHIEPHUX JOCIIKCHHSX BUCBITIMIN LTy HU3KY MPOOIEM,
SKi HaBiTh OTPUMalM CBOI yCTajleHi (OPMYIIOBAaHHSA, SK OT: «CKJSIHAa CTeNs», «TCHACPHUH DPO3PUBY,
«pewminizaris OiTHOCTI», «HETIPsMa TeHAepHa AUCKpUMIHAIN, «IpodeciiiHa TeHIepHa cerperamis» TOIIO.
Koxne 3i3ranaHux HOHSATH XapakKTepu3yBajlo (PEHOMEH HENpaBOBUX IEPELIKO[, IO 3aBaXKaIM KIHKaM
Ha piBHI 3 YOJOBIKaMH CKOPUCTATHUCS YHIBEpCaJbHHMHU INpaBaMu. Tomy, Hacammepen, Oyno BaKJIMBHM
BHSIBUTH MEXaHI3MH Takoi TUCKPHUMIiHaIlii, SKi i MPU3BOAMUIN 10 IHCTUTYyati3allii HepiBHOI Iii ¢opMabHO
PIBHEX HOPM Ta 3HAWTH MOKIIUBOCTI 3aIT00ITaHHS iXHEOMY BiATBOPEHHIO.

[lepmioro HaiiMacmTaOHINIOW MIlIEHHIO (EMiHICTHYHOT KPUTHKM cTana npobieMa HHU3BKOI
penpeseHTalii iHTepeciB KiHOK SK TPyNH B MOJITHLI. YHIKaJbHUN JOCBiA, MpoOjIeMu Ta MOTPeOH KiHOK
3UTAIIATKCS Y TTOJITHYHOMY KepyBaHHI YOJIOBIKIB, 1110 1 HaAAITi ITOCIAaIN OUIBIIICTD MO3HINKM B TOTITHIHIX
iHcTUTYLisX. DemiHicTKH anenmtoBaiu 10 (GakTy crareBoro aucOanaHcy B IIPENCTaBHUIIBKHX OpraHax Ta
3arajioM TMOJITHYHHUX MpOoIecax SK O HEJONIKY/HeJOCKOHAIOCTI JibepanbHOl neMokparii. Alipuc MepioH
Anr (Iris Marion Young), 30Kkpema, BBaKama, MO Il TaHIK MOXHA 3[0JaTH BIPOBAIKEHHSIM
«IONATKOBHX MEXaHi3MiB Mpe3eHTaLil TAKHX rpym» . BoHa po3BHBaia, K MH 6adnMMO, 3aCall YIACHHIBKO]
Teopii AeMoKpaTii, mo i Mama O 3a0e3MEUYUTH «IIOBHOTY» (YHKIIOHYBAaHHS JJaHOTO PEXHUMY SK
MaKCHMaJbHO HaOJIMKEHOTO [0 Bil3epKalleHHs! TPYNOBOI Pi3HOMaHITHOCTI B CYCHUIBCTBI. 3abe3neueHHs
K IHCTHTyami3alii TpymoBOTO TPEACTABHUIITBA MOJJIMBE 3a KOIIT JEMOHOIOJI3aImii pecypciB
MPUBIJICHOBAHUX TPYII, IO TAPAHTYIOTh IM BIITBOPEHHS JOMIHYIOUHX ITO3HUIIIH.

CTBOpeHHsI Pi3HOMAHITHUX JIepKaBHUX 1HCTUTYTIB, BiAMOBiJANBHHUX 32 IMIJIEMEHTALII0 «KiHOYOTO
[UTaHHS» B MOJITHYHUN TOPSAAOK NEHHHH Ta IHCTUTYyai3allis 3axo[iB IO3WTHUBHOI ITUCKPUMIiHAILIL
(BBeleHHS 3aKOHOJABUMX KBOT Ha MPEACTABHUITBO OJNHIET cTari) CTadd OCHOBHHMH MEXaHi3MaMHU
BIIPOB/XKCHHSI KypCY Ha PO3BHTOK JEMOKpaTii IpykHBOi *KiHKaMm. | Xoua mi MexaHizMu HaOyBaju Bce
OLITBIIIOT MATPUMKH Y (EeMiHICTCBKOMY CEepeIOBUILi, TIPOTe BOHM HE BUKIMKAIH OJTHO3HAYHOTO CXBAJICHHS.

TpanumiitHo MM CyMHIB Opanacs JyMKa PO CIUTBHY JKiHOYY CYTHICTB, IIIO Mayia OM CTaTH OCHOBOIO
TPYTOBOI JKiHOYOT 1ICHTUYHOCTI Ta 3MICTOM <OKIHOYOTO mUTaHHs». [IpoTe, He MEHIIOT KPUTHKH 3a3Hana i
MIPAKTUKA CTBOPEHHS OKPEMIIIHUX OIOPOKPATHYHHUX CTPYKTYP, BIANOBIAAIBHUX 3a BIIPOBAIKECHHS KIHOUMX
IHTEepeciB Ta BpaxyBaHHS KIHOUOTO TOJIOCY Yy NMPUHHATTI BIAMOBIMAIBHUX ACp)KaBHHUIBKUX pimeHb. Ha
apryMEHT 3allepeueHHs] €CCEHIIabHOT «IPUPOJN» JKIHKH, a OTKe cTabinpHOI 0a3u KiHOYOi TpyMoBOI
IIEHTUYHOCTI, JA€ThCS LIJKOM CIYyIIHA BIAMOBiAb: 1AEHTHYHICTE MOXKE 3a0e3leuyBaTHCS He JUIIe
«TPUPOJIOIO», a CIIIBbHUM J>KIHOYMM JOCBiZIOM, KOHIICHTPOBaHWM Ha pOAWHI W TypOOTi, IO CIyTrye

' dininc, Aune (2006). Jlemokparis. Aumonozia eminicmuunoi ginocogii. Kuis: Ocrosu, 610.
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JIOCTAaTHBOIO 1IEHTH(]IKAIITHOO XapaKTePUCTUKOIO CTaTi Ta Ma€ CKJIATHI COIATbHO-TIONITUYHI HACTIIKHY,
BHPaXEHI Y «TCHICPHOMY KOHTpakTi». [HCTHUTYMiiHI po30yIOBH KPHUTHKYBAIUCS SK IMOJAO CTBOPEHHS
1TFO30pHOTO  e()eKTy BUPILICHHS NPOOJEM KIHOYOro TMPEACTaBHUITBA TaK 1 MIOJAO MiIAAHOCTI IUX
IHCTUTYLIH BiYHOMY 3ali3HOMY 3akoHy Mixenbca — ojirapxizamii comianbHOi CTpyKTypu. ToOTO 3aKun
CTOCYETRCS TIpollecy OropoKpaTH3allii i MapriHajizamii iIei Ta pyxy *KiHO90TO IPEICTaBHAIITBA.

Haitmprioi x miarpumkun nomik  ¢deminicrok ortpumana mno3umis K.Iledtman, mo wiTko i
OJHO3HAYHO HAroJocWja Ha HEJOCTaTHOCTI BHILE OINUCAHWUX TMONITHK: «AHI piBHI MOXIHBOCTI
nibepaini3zMy, aHi aKTUBHE TPOMAJSTHCTBO JIEMOKpATii y4acTi, IO OXOIUIIOE BCIX IFOJIEH, HE MOXKYTh OyTH
JOCSTHYTI 03 paJMKaIbHHX 3PYIICHb B OCOOMCTOMY Ta JOMAIIHBOMY KHTTI»' . ®akrmano K.Ileiitman
3aCTOCOBYE Tacjo APYroi XBWi (EeMiHI3MY — «0COOMCTE — I1€ TOMITHYHE» — Y AIarHOCTYBaHHI MPOOJIeMU
TeHIepHOI HEeYyTIMBOCTI AEMOKPAaTHYHHMX pexuMiB KiHmg XX cromitra. | Xowya 3aKkiuK po3risinaTu
0COOHCTI, TOOTO CiMEIHI, a OT)KE acOIiOBaHi i3 )KIHKOIO, MpobIeMH (CeKCyaabHOCTI, a0OpPTiB, JOMANTHLOT
TypOOTH Ta OmiKH SIK chepr BiIMOBITATFHOCTI )KiHOK, OCOOMCTOTO Yacy Ta MPOCTOPY JJIsl )KiHOK TOIIO) SIK
CYCHUIBHO i TONITUYHO 3HAYYIIi, aKTUBHO OOTOBOPIOBABCA y (DeMiHICTUIHOMY CEPEIOBHILI IIIe Bijl MOYATKY
70-x pokiB, K.IlefitMan 1oBoANTH HOTO 3HAYCHHS LIS JEMOKPATHYHOI MTPAKTHKH B LIJIOMY .

JeMokpaTisi Tak i He BUiE 13 MACTKU «HEPIBHOLIHHOTO TPOMAJSHCTBA», SKIIO HE CIIPHATHME
3a0€3MEeUCHHIO0 PIBHUX MOXKIMBOCTEH peaiizalii rpoMaisHCHKHX TpaB AJs 000X CTaTe Ta HE pO3CyHe
MeXIi aHPOIEHTPUIHOTO MONITHYHOTO. AJ[KE KIHKH HE 3MOXKYTh 3pealli3yBaTHCs Ha PiBHI 3 YOJOBIKaMH Hi
y BUPOOHWYIN, HI Yy CyCHUIbHIA cdepi, AKMO iX 1 Jami BBaXATHMYTh TPUPOTHO TPHU3HAYCHUMHU
Ha BUKOHAHHS CIMEHHMX (YHKIIH, a YOJOBIKM HE 3MOXYTb PEaji30BYyBaTHCS BIOBHI B PENpPOXYKTHBHIH
JISUTBHOCTI JOTOKM MOJITUYHO HE CTBOPIOBATUMYTBCS MOXKIMBOCTI AJsl IIbOTO, 30KpeMa H 3aBASKH
TpaHcdopMalii pUHKY IMparli, IPyHTOBAaHOT'O Ha MaTpiapxXxaTHOMY YyKJIaai eKOoHOMiku. HaiTe MaiOyTHE
JIEeMOKpAaTil K Takoi, Ha JYMKY aMEepPHKaHChKOI HAYKOBHIII, 3aJIS)KUTH BiJ ii 34aTHOCTI OYTH pelieBaHTHOIO
¢deminizmy: «JleMoKpaTHUHa» TeOpis 1 MpakTHKa, OI0 HE € pa3oM 3 THM (PeMiHICTCHKOIO, CIyrye JUIIe
oreptsaM ¢yHAaMEHTaNbHOI (QOPMHU MaHyBaHHSA 1 THM CaMHM [EPETBOPIOE Y INIy3yBaHHA ifeaiu Ta
IIHHOCTI, SIKi SIK BBAXKAETHCS, TEMOKPATis MOBUHHA BTITIOBATH coGor0»’.

Bpemri, BCi BuUIle OKpECIEHI WIiAXOMU MiJNAOTECS KPUTHUI[l B KOHIEMNII paguKaibHOI
JIEMOKPATHYHOI MONITHKA cydacHoi (paHIy3pkoi momitnaHoi mucinutenvku lllantane Mydd (Moufte
Chantal). Bora BUBOAHTH piBeHB CBOIX apTYMEHTIB Y IDIOMUHY HEOOXITHOCTI MTEPETIISIY CaMOTO KOHIICTITY
MOJITHYHOTO, 10 BiA cepenuHu XX CTONITTS BCE HIMPIIE OTOTOXHIOETHCS 3 JTiOepaibHUM YHI(PIKOBUMM
MiAXO0J0OM YPETyJIIOBaHHs KOH(IIKTIB, IUIAXOM IXHBOTO MAaKCUMAaJIbHOTO BUTICHEHHS 3 TOJIS YCTaHOBJICHHS
TPYIIOBUX BIAHOCHH. 3BiAcH i1 KpPHTHKa CKEPOBYETHCS Ha JOBEICHHS XHOHOCTI 0€3aIbTEepPHATHBHOCTI
«aHTHKOHQUIIKTHUX» JiOepanbHux monituk. [llantane Mydd BOauae Hebe3meky B HEJOOMIHII
pi3HOPiIHOCTI Ta KOH(QIIKTOr€HHOCTI CYCHiJIbCTB, Ky HE MOKIJIMBO — 1 Ha JYMKY aBTOPKHU i He MOTpiOHO —
nonatu 3a Oynp-sky wiHy. Lli 3ycwmis 1mBuamie TpU3BENyTh 0 3aTOCTPEHHS KOH(QIIKTIB — ax
JI0 aHTaroOHICTHYHOI ()OPMH, 1 B MEPITy UYEpTy 3a JiHIIMH «IPHPOTHOTO» TpymoBoro momity, mo Y.Timi
BU3HAUaB SK KaTeropiallbHe pO3pI3HEHHs. A 3HAYWTh PO3TOPTaHHS MIXKETHIYHUX, MIKKIACOBHX,
MDKKOH(ECIHHAX Ta iH. KOH(MIIKTIB MaTuMe BUCOKY WMOBIPHICTh, BUCOKHI TpaayC MPOTHCTOSIHHA 1 M
caMUM HeOe3MeTHO MOCIITIOBATUME BUKIIUKH TEMOKPATIi.

3amo0irTv 1bOMY 3JIaTHE BIPOBAJKEHHS arOHICTHYHUX TOJITHK, IO HE BUTICHAIOTH KOH(JIIKTH, a
KaHAII3YIOTh IX Ta iIHCTUTYalli3yI0Th B paMKax LIHHICHOI CUCTEMH IUTIOPaJIiCTUYHOI IeMOKpaTii, e BaKUTh
HE CTUTPKM €CEHIliiHA TpyINoBa iIeHTHYHICTh, CKIIBKH CIIJIBHICTH METH 3 MaKCHMAaJbHOI peaizamii
cBOOOIM Ta pIiBHOCTI. [HOMKaropamMu > BHpPI3HEHHS NEBHUX TPYI, MO0 BCTYNAIOTh Yy AEMOKPATHYHY
00pOTHOY, € «YHUCENbHI COIlialIbHI B3a€MOBITHOCUHU, B SKMX CHTYaIlisl JOMiHyBaHHS iCHY€E SK JCIIO0, YOMY
CJTiL KHHYTH BHKJTHK 3 MO3MUIIT NPHHIKIIB cBOGOIM Ta piBHOCTY . L]i IpoGieMn MOXKYTh CTATH CHiTbHAMH
UIsi 6araTh0X TPYI 3 PI3SHUMH 1ICHTHUYHICHUMH OCHOBAMM: pAacH, CTaTi YW TPYIMOBHMH IHTEPECaMHU:
€KOJIOTIUHI, aHTHUIO0amicTChki TOmmo. ToMy, 3aMicTh TONIYKY OKPEMINIHBOTO MUIAXY 3a0e3ledeHHs
piBHOCTI ansi ceOe, KIHKM MOTIIM OW OLTbII KOHCTPYKTHBHO BHPINIYBAaTH CIIIBHY ISl Pi3HUX TPyl

' Teitrman, K. (2004). ®eMUHI3M U 1eMOKpaTHs. [ endephas pekoHcmpyKyus nonumudeckux cucmem. CaHkT-
[erepOypr: Anereiisi, 959.

? Meiitman, K. (2004). demunu3M u geMokpatus. [ endepras pekoncmpykyus noaumudeckux cucmem. CaHKT-
[etrepOypr: Anereiis, 960.

> My, [lanrans (2001). DeMuHE3M, FPakKIAHCTBO M PAAHKATbHAS IeMOKpATHUECKas TIOJUTHKA. Bedenue

6 eendepwie uccieoosanus. Yacmo 1I: Xpecmomamus. Xapokos: XLI'U; Canxr-IlerepOypr: Anereids, 227.
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mpo0iieMy KOHCTPYIOBaHHsS MiAKOPEHWX cy0 ekTHOocTed. | 1ieli KOHCTPYKT He 3BOAUTHCSA 10 MEX
«KaTeropialbHOTO PO3PI3HEHHS», BiH 3a3BHYAM € IHTEPCEKIIMHUM, OCKITbKHA (hOPMYBAaHHS «ITiIKOPEHOTO
cy0’ekTa» BiIOyBa€eThCs B 0araThOX IUIONIMHAX OJHOYACHO. A, 3BificH, (PEMIHICTCHKI ITl Ta 3aBIaHHS —
crBepaxye LLI.Mydd — noBuHHI monsiraté y Tpanchopmamii BCiX OUCKYpPCiB, HMPaKTHK Ta COLIaJILHUX
B3AaEMOBITHOCHH, JI€ KaTeropis <KiHKa» CKOHCTpyHoBaHa y TakWi cmocid, 1o mepembadae
i ITOPSIKYBAHHS .

VYci okpecneni miaxoau, SK 0adyuMo, BiZOOpakalOTh IEPEKOHAHHS Yy TOMY, IO JiibepaibHa
JEMOKpAaTis € He3aJOBITFHOK MOJEJUIIO JJIS MapUTETHOI penpe3eHTalii mo3uiiin 06ox crareid. Mix TuM
KOXKHUH 13 MIXOMIB JeKIapye MEPEeKOHAHHS Y 3IaTHOCTI JIEMOKPATHYHOTO PEXKHUMY IO TpaHcdopMarrii
y 01K MaKCHMaJILHO MIOBHOT Ta MapUTETHOI perpe3eHTallii iHTepeciB Pi3HUX TPYI, 30KpeMa i TeHIepOBaHUX.
A nibepabHO-IEMOKpPATHYHHUH i/1ean FOPUINYHO TOMOT€HHOTO CYCIIBCTBA «PIBHHUX TPaB» 3aCTYIAETHCS
3HAYHO CKJIATHIMIOK KOMITO3HINEI0 IUTIOPATICTUIHOTO CYCHUTBCTBA «Pi3HUX MpaB». ToOTO pIBHICTH 1
CIpPaBEIUIHBICTh IOCATAETHCS 32 YMOBH IPABOBOT MIATPHUMKH TPYII 3 Pi3HUM MOTEHIIIaJIOM MOYKIIMBOCTEH.

3BicHO, Taka MOZAEJb IeMOKpaTii JJisi CBOr'O YNPOBAIKEHHs NOTpeOyBana nepeocMUCIeHHs 0araTtbox
YCTaJleHNX TOHATH Ta CYCHUIBPHHUX (PEHOMEHIB, K OT: ITOJNITHKA, BIaja, PiBHICTb, TPOMAJSHCTBO TOIIO.
@DeMiHICTKH YIiTKO YCBIIOMJIOBAIW, LIO JJIsi BUKOPIHEHHS NAaTpiapXallbHUX 1IEOJIOTIYHMX YCTaHOBOK 1
TpaAULIAHUX YCTaJCHUX MPaKTHK, MOTPIOHO MiABaXUTH caM (pyHIaMeHT opraHizauii myOJIiyHOTO >KUTTS,
T00TO — TONITHKHU. TOMy TeopeTndHi AMCKYCIi M0I0 HealeKBaTHOCTI MMParHeHb BUTIYMadyBaTH CyTHICTb i
paMK{ Cy4YacHOI TOJITHKH 3a CTaHIAapTaMH TONEepPeIHIX enoX, CTalh CIPaBXHIM BUKIUKOM U
TPaIUIIIHHOT TOJITHYHOT HAYKH.

Ha mymxy Kepomn IleiiTMaH qocarTé MIMPOKOTO aKTHBI3MY TPOMAJsH, /i€ KOXKEH 3/1aTeH BIUTHBATH
Ha CBO€ XHUTTA Ta XUTTS OTOUYIOUHX JIFOJIEH, MOYKHA JIMIIE 32 YMOBU HOBOTO TIIYMa4eHHS caMOi TOJITHKH,
sIKa JIoJIaTUMeE ycTalleHI Mexi QyHKIIIOHYBaHHS ypsiaiB. BoHa cTBepaKye, 10 TOHATTS CYCITIBCTBA y4acTi
BHMArae MOLIMPEHHS «IIOTITHYHOro» Ha chepH, Ki He HaJeXaTh JO HAIOHATLHEX JAepxkaB’. THM caMHM
CTBOPIOETHCS TPYHT JJIsi TIEPEOI[iHKM pPOJi Ta 3HAYSHHS YYacTi Y OpraHizaimii MisUIbHOCTiI iHAWBIJIB
Ha poOOYHX MICIIX Ta B TPOMAaICEKOMY ceKTopi. Taka MissTbHICTh OAHOYACHO PO3TIISIAETHCS 1 K TOCTYITHA
¢opma Ta METO[ BIUIMBY Ha MPUUHATTA PillIeHb Ta JOCSTHEHHS PEATbHUX 3MiH Y NOBCAKICHHOMY HTTI, 1
SIK TIIKOJIA «JIEMOKPATHUYHOI y4acTi» IpOMajisiH Ha HaIllOHATBHOMY PiBHI, 1 K MOpaJlbHa peadiniTaiis caMmoi
JIEMOKpaTii, sika y TaKui croci0 3a0e3meuye MOKIIMBICTh peati3allii MPUHITUIIIB HapOIOBIA IS

SIKImo K B3SATH JO yBaru, M0 NpPEAMET MOJITHYHOI HAayKH, 3a BIydHHUM BHUcioBoM /Jlitep Honen
(D.Nohlen), € cmiBicHyBaHHSIM JIOACH SK TPOMAJSIH, TO OYEBHUIHUM CTAa€ POJIb BKIFOYCHHS TUXOTOMIi
«TIpUBATHE-ITyOJIIYHEY» Y MIpKYBaHHS IPO KOHCTPYIOBaHHS TPOMAIIHCHKOTO CTaTyCy Ta ¥ IOJNITHKH
B 1isioMmy. CycninpHHNA yCTpiid, oo GopMyBaBcs Ha 3acaiax BHUKIIOYCHHS KIHOK 3i cepu myOiunoro (abo
K 1 «BKIIIOUEHHSD» JKiHOUOI MiAMOPSAKOBAHOCTI SIK EpeLyMOBH aBTOHOMHOCTI YOJIOBIYOTO TPOMasTHCTBA —
3a Kepoun [leiitman) mpomoBKyBaTuMe i Jalli BIITBOPIOBATH B iIe0J0reMax Ta MPaKTUKAX ieF0 MOTITHIHOL
HepeneBaHTHOCTI kiHOK. «lle# man, 3a BucinoBoM KitaBmii Mrormuar (C. Muenzing), MOCTiHHO TeHepye
CTEPEOTHIIN CTATEBUX DOJIeii, AKi BHSBIAIOTHECS TAKOXK i B GOPOTHOI 32 0COBMCTE Ta CYCIIiIbHE KHTTS) .
HocBin (eMiHICTHYHOTO aKIiOHI3My TPOJEMOHCTPYBaB, IO KJIACHYHI ENEeKTOpalbHI MeXaHi3MH
PO3IIUPEHHS TPEACTABHUIITBA KIHOK Y IMOJMITHYHAX 1HCTUTYTax HE 37aTHI 3a0e3MeunTH aHi KUTbKICHOT
MApUTETHOCTI CcTaTeil, aHi HaJUICHHS JKIHOK peaJlbHUM BIUIMBOM Yy NPHUAHATTI pimieHb. Tomy
KOHCTPYIOBAaHHS CBITy JKIiHKM 1 4YOJOBiKa B paMKax 3pyHHOBaHOTO NPOTHCTABICHHS NPUBATHOTO Ta
myOJIiYHOTO, MO BH3HAYANO MU(EPEHITIAIiI0 PENPOAYKTUBHUX Ta MyOJIYHUX CTaTeBHUX pojei, i Gopmye
YMOBH TTOOYIOBH BiTHOCHH IPOMAJIsTH HA HOBHUX 3acajiaX, 1o M030aBIISIFOTh KIHOK CTATyCy «APYTOPSTHIX
TPOMAISTHOK.

AHaNOTiYHI 3aKUAM BHCIOBIIOBAJKCS 1 CTOCOBHO HEOOXIMHOCTI pEKOHIENTyali3amii BIaAH, IO
TPaJMIIIIHO TOBOPHIIA «JOJIOBIYUM T'OJIOCOMY 1 BiToOparkaja 4oJIoBivi iHTepecH Ta ysaBieHHs. Mepi B.bipa
(Mary Beard) y cratri «Kinku i Bnaga. ManiecT», HaroJoImyrOud Ha BiZICTOPOHEHHI JKIHOK SIK TPYIH (Ha
BiIMIHY BiJl HEUMCENFHUX 1HAUBIAYaTbHUX MPUKIAMIB) BiJ BIAIW, MiITBEPIUKYE TE3y MPO HEIOCTATHICTH
MIOKJIAAaHHA JIMIIE Ha PO3MUPECHHS TOMITHYHOI pemnpe3eHTarii KiHOK. Ake TmepeOyBaHHA JKIHOK
y CTPYKTYypax, IIO CHOKOHBIKY ()YHKIIOHYIOTH 32 HOJIOBIYUMH <JICKaJaMH», IIKOM HMOBIDHO MOXKeE

"My, llantans (2001). Pemunusm, 2pasicoancmeo u padukaibHas 0eMoKpamuieckas nonumuxad. Bedenue
6 eendepwie uccieoosanus. Yacmo 11: Xpecmomamus. XapbkoB: XLI'U; Cankr-IlerepOypr: Anereis, 232.

? Pateman, Carole (1970). Participation and democratic theory. Cambridge Universiry Press, 106.

? Honumuxa u nuunocme (2012). Xapskos: ['ymanuTapHbiii uentp, 79.
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BHUSBHUTHCS HEe(PEKTHBHMM Ta, HaBiTh, CKOMIPOMETYBaTH caMy i€ MapUTETHOCTI CTaTEBOTO
MpeACTaBHUIITBA. ToMy HOTpiOHO MOATH HE JHUIIE 1 HE CTUIBKU PO OOIMMaHHS XIHKAMH TI0Call, CKUTBKA
mpo 3MiHy CaMUX CTPYKTYp BJIagW, a 3HAYUTh BIAAY MOTPIOHO IMEPEOCMUCIUTH, MO30aBIsAOUN il
CYCHUIBHOTO MpPEecTHXy. «JymaTtu chiibHO Mpo Blaay THX KOTO BEAyTh, a He JuIle JifepiB. I rogoBHe —
JyMATH TIPO BIAJy SK PO BU3HAYCHHS YH HABITH JI€CIOBO (IIPABHTH), @ HE SIK PO 00’ €KT BOIOMIHHS» '

BinMoRBa Binm TiayMadeHHs Biaau sK 00’€KTY BOJOMIHHS (IIJIKOM CYroJIOCHa (DYKOJIbIIaHCHKIN 1€l
iIMaHEHTHOCTI BJaJH) HAAacTh MOKJIMBICTH JE€BaJbBYBAaTH BapTiCThb ILOTO BOJOAIHHSA. A 1L mpHU3Bene
JI0 TIOM’SIKIIIEHHS. OOPOTHOM 3a BTy Ta HAKPECIHTH iHIII «IIOPTPETHI» XapaKTEPUCTUKU «BIa000pIiBy. |
TOMI OKIHKH, MO OepyTh Y IIUX IIPOIecax aKTHBHY y4YacTh, MOXJIMBO HE OIIHIOBATUMYTBCS K
«3aBOMOBHMUIII», MIPETEHICHTKA Ha 3ape3epBOBaHI YOJIOBIKAMH TO3HUIIT. TITyMadeHHs K BIaIu K «IC40TO
eITApHOTO, TOTO, MI0 HAAUISE TPECTIKEM, IO BUMAarae OCOOHMCTOI Xapu3MH, TaK 3BAaHUX «IiIEPCHKUX
SIKOCTEiD” MPUpIKae KIHOK HA HACITIMyBAaHHS «JONOBIYMX» TAKTHK Ta METOMIB. PO3YMiHHS K Blami sK
THCTUTYLIHOT MOXXJIMBOCTI YTPaBISTH, a HE MPaBUTH, (HOpMyBaTH albTEpHATHBU, a He Oe3amersmiiHi
BHMOTH 3a0e3Medye iHIIy KOHKYPEHTHY NEepCIeKTUBY Ui 000X crareil. Bpemri, nuiema y muTaHHi TOTO,
10 OTPiOHO 3MIHIOBATH — BU3HAYCHHS BJIaJId YA CaMUX KIHOK, «BIIHCYIOYM» 1X y YOJIOBIUY MOJEIH BIIAIH,
PO3B’SI3YEThCSA KATETOPUYHO: CaMe IICPEOCMHUCIICHHS BJaJd BIIKPUBAE MOMIIMBOCTI KOHCTPYIOBaHHS
BiJTHOCHH aroHiCTUYHOI, a HE aHTaroHICTHYHOI NPHPOIH, a OTXKE CIPHATUME pPO30YyIOBI MapUTETHOI
JEMOKpaTii.

Jlo Toro K «IparHeHHs BIaawy», 3a IUX 00CTaBHH, 3MIHIOE CBIl 3MICT, «(peMiHI3yI0OUm» JigepcTBo. B
yMOBax MacmtabyBaHHs OpPMaTy YYaCHHUIIBKOI IEMOKpATii, e 30UIbIIYEThCS Bara BIUIMBY HA MPUHHATTS
pillleHp 4M ydYacTi y BUPOOJECHHI pillleHbp 4epe3 HaAUIEHHS NpaBaMU Ta MMOBHOBKEHHSIMH ITiJJICTIIHX,
Ha HU30B1 pIBHI OpraHizamiii Ta IHCTHTYIIH 3aTpeOYyIOThCS KOMYHIKATHBHI KOJEKTHBICTCBKI SKOCTI,
TpaIMLiHHO TpHUNUCyBaHi kiHKaMm. lle, CBO€I Yeprorw, MNPU3BOAUTH JO MOCIAOJICHHS YCTalIeHOTO
yHIepeKeHHS /10 XKIHOK JIJEpOK, sIKe W TIPYHTYBaJIOCS Ha MEPEKOHAaHHI Yy PONbOBiM HEBiAMOBIAHOCTI
KIHOYMX SKOCTEH JiJEPCHKUM TO3UIIIAM . A OT)Ke PO3IIUPEHHS PaMoK Ji0epanbHOI AeMOKpartii crpuse i
BUpPOOJICHHIO 3allUTy Ha iHIMWK THO JIAepCTBa — JACMOKPAaTHUYHOTO CTHJIIO KEPIBHWITBA, IO
CIPUATIUBIIIUHA 70 )KIHOK 3 OTJIALY Ha 3MiCT Ta METOJIH JIIAEPCHKOTO YIPaBIIiHHSL.

Ille onmiero kareropiero, MO 3a3Hama CyTTEBOI (DEMiHICTUYHOT KPUTHKH, Oylla — «PIBHICTHY.
ITepeocMUCIIEHHS «PiBHOCTI» PO3TOPHYJIO AUCKYCIfO, IO BHXOAMIIA 33 MEXi (PEMIHICTHIHUX CTYIiH, amKe
00’€KTOM KPUTHKH CTallo came sapo JidepanbHoi nemMokparii i ii nudepeHiiiina o3Haka — HPUHIIAT
PiBHONPABHOCTI. AHAPOLUEHTPUYHA MOJENb TPOMAIHCEKOT PIBHOIIPABHOCTI, K MU B)KE€ 3a3HAyYalld BHILE,
HE TIJTPKW HE CTBOPIOBAJa PIBHUX MOKIIMBOCTEH peaiizarlii CBOiX IpaB IpeIcTaBHUKaM 000X CTaTei, ane i
ycTamoBana Ii po3GiKHOCTI, BiATBOPIOIOUM NPHHIMIN yHiBepcaltbHOTO rpoManscTBa’. I xoua
nibepanbHO-AEMOKpaTHYHa MOZENb TPOMAASHCBKOI PIBHOCTI Maja BEJIMYE3HWI BIUIMB Ha COLabHY
emaHcumnanito XiHOK y XIX-XX CTOMTTAX, Ha ChOTOJHI BOHAa MYCUTh OYTH MEpErNIAHyTa, 3 OTIISIY
Ha BXOJKEHHS B €T0Xy pO30yIOBH TaK 3BAHOTO COIIaIbHOTO TpoMaasHCTBA. SIK cimymHO 3a3Hadae Herci
Opetizep (Nansy Fraser), miOepanbHe TpakTyBaHHS pPIBHOCTI HE 3aJ0BOJIHSE CYYaCHUX 3aIlUTIB
Ha PO3IIMPEHHS] paMOK piBHOMpaBHOCTI. HaykoBuis Ha3WBae TpHW MPHUHIHIIKA PiBHOCTI, M0 MAaOTh OyTH
BpaxoBaHi MpHU KOHCTUTYIOBaHHI CY9JacHOI KaTeropii coIliaabHOi pIBHOCTI: PiBHICTH OXOMIB, piBHE MPaBO
Ha 03BN Ta piBHicTH moBarw’. IlpuHaiiMui, came Wi TpM KpuTepii HaiiGinbI OGIPYHTOBAHO
JOCHIDKYIOTBCS Y Pi3HUX (PEeMiHICTCBKUX PO3BiIKaXx.

«PiBHICTh HOXOMiB» Tependavyae He MPOCTO TMOAONAHHS TEHAEPHOTO PO3PHUBY Y IOXOAaX KIHOK 1
YOJIOBIKIB, ajli¢ ¥ pO3B’sA3aHHS MOXITHUX BiJl IIBOI'0 PO3PUBY MpobieM: demiHizallii OiJHOCTI, KOMILIEKCY
3aJIe)KHOCT1 BiJl YOJIOBIKA 1, 3BICHO, COLIaJbHOI HECIPABEAJIUBOCTI, IO BHSBISAE ceOe y pi3Hil OIfiHIi
piBHOsIKiCHOT Tiparti. «PiBHe mpaBo Ha HO3BULIA» IMOPYIIye MPOOJIEMYy HEPIBHOTO PO3MOALTY POIMHHHUX

"Bupn, M. (2018). JKenuyunwr u eracmo: Manugpecm. Mocksa: Anbnuna Hou-¢pukmn. <https://ozon-st.cdn.ngenix.net/
multimedia/1023986363.pdf> (2019, 6epesenb, 14).

2 Bupz, M. (2018). JKenwunvl u enacmo: Manugecm. Mocksa: ANbIIHHA HOH-(QHKILIH. <https://ozon-st.cdn.ngenix.net/
multimedia/1023986363.pdf> (2019, 6epesenb, 14).

* Ban Kuummen6epr, Jlaan, A. Xora, Maiiki (pe.) (2012). Jludepcmeo u enacmo. Ipoyeccvr udenmuurnocmu

6 epynax u opeanuzayusix. XapbkoB: ['ymaHuTapHslii ueHtp, 158-159.

* ITu.: Tykanenko, 1. (2017). TennepHuii BUMip rpoMamsiHCTBa. AnHansl opududeckoii ucmopuu, 1, 2, 130-136.

> dpeiizep, Henci (2014). icas cimMeiinoro 3apo6iTKy: reniepsa piBHICTb i coliaibaa nepxana. O6pas, mino,
nopsiook. I'endepui docniodcenns 6 miocoucyuniinapromy cnekmpi. Kuis: Menysa, 207-208.

83



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

000B’sI3KiB, IO TMPHUpIKa€ KIHOK HA TaK 3BaHy «APYTy 3MiHY», TOKIQJal0ud HA HUX BiIIOBiNANTBbHICTH
32 BUKOHAHHSA OUTHIIOCTI pomuHHUX moTped i Typbor. CaMe Iie i 3yMOBIIOE TUCIPOIIOPINIO Y Yaci
Ha JIO3BULISE MK YOJIOBIKAMHU Ta JKIHKaMHU 1 1M030aBJisg€ KIHOK IMpaBa Ha BiIMOYUHOK Yy PiBHOMY 00Cs3i
3 yonoBikamu. Bperti, «piBHe IpaBo Ha MOBary BUMarae BU3HAHHS JKIHKH SIK OCOOMCTOCTI Ta BU3HAHHS il
npaui»' — pesromye Henci ®peiisep. IHakime KaKydd, pO3BUTOK IEMOKPATii 3aleKHTh Bi 3IaTHOCTI
CIPUATH YTBEP/DKCHHIO TCHICPHOI PIBHOCTI HE JIMIIC Y MOJITHYHIN, ane W COlialbHii Ta SKOHOMIYHIN
LapHHAX.

OueBuIHO, MO0 TaKe OaraToIIapoBe PO3YMiHHS PIBHOCTI BUMAarae CKIQJIHAX MeEXaHI3MiB pearizalfii
miei Bi3ii 1 JibepampHa IEMOKpaTis HE 3MaTHA YIIOPAaTHCA 13 TAKUMH BHKIHNKaMHA 0e3 Teperisamy
TPaIUIIHOTO MAX0y MPaBOBOI0 YHI(hIKOBYOrO perysoBaHHsA. TUM made, MO HE BCi aCMEKTH T€HACPHOT
PIBHOCTI MOXYTb, B3araji, OyTH BpETyJbOBAaHUMH BHHSATKOBO B IOPHIWYHINA IUTONIWHI, 30KpeMa Ti, II0
CTOCYIOTBCSI 3a0€3ICUCHHs] BH3HAHHS TIpaBa Ha moBary i rigHicTh. [IpoTe, Bke HE OHE MECATHIITTS
HE TIIBKM B HAYKOBIM CHUTBHOTI, ajleé i MIKHApOTHOMY TOJITHYHOMY CEPEJOBHUINI HYPTY€E TEpPEKOHAHHS
B TOMY, IO MPaBOBI MEXaHI3MH CIYTYIOTh KaTali3aTOpaMd 3MiH B YCTaJI€HUX KyJbTYpHHUX ileanax Ta
mpakTukax. Tomy mepeocMuciIeHHS (GYHIAMEHTAIbHUX TIONITHYHMX KaTeropii Majo 3HaiTh
BiZIOOpaKeHHS, HacamIiepes, y TpaHC(POPMOBAHOMY IMpaBi, MO (IKCYBalo HEOOXIJHICTh CIPHUSHHS 1
MiATPUMKH MEXaHi3MiB yCTaICHHs MApUTETHOI JIEMOKpAaTii, 30KpeMa, i B MUTaHHI TeHAEPHOT PIBHOCTI.

IloTpeba BHpoBa/pKEeHHS IIMX 3MIH KOHCTaTyBajlacsd Ha HAaWIMPIIMX Ta HAWITOBAXKHIIIUX
MDKHApOIHUX Maimandukax. 3okpema, Opranizamis O0’egmanmx Hariit Big mpuitHaTTs y 1952 porti
KouBeniii npo mnosiTuuHi npaBa xiHOK 1 10 Pesomrorii 2015 poky — «IlepeTBOpPEHHs HAIIOIrO CBITY:
[opsimox nenHwit y cdepi crajgoro po3BuTky Ha mepion mo 2030 poky», me cepen 17-TH mijei Ta 3aBIaHb
CTAJIOTO PO3BUTKY BH3HA4YeHAa i IiIb «3abe3ledeHHs TEeHIEepPHOI PIBHOCTI H pO3MMPEHHS TpaB Ta
MOJMKJIMBOCTEH BCIX JKIHOK 1 JiBYaT», CHUCTEMAaTHMYHO HArojOIIy€ Ha MIHHOCTI I'€HACPHOI PIBHOCTI IS
po30yIOBH 1 PO3BUTKY CHPaBEIIMBOrO CYCHiNbCTBA. Y IBOMY AOKYMEHTI YITKO 3a3HAa4a€ThCs, IO CTAIHH
PO3BUTOK JIOACTBA HEMOXJIMBHH 0€3 YCHiXiB y 3a0e3leueHH] «IMOJIOBHHU JIOACTBa» (KIHOK 1 JiBYAT)
PIBHEM JOCTYIIOM [0 SIKICHOT OCBITH, 10 €KOHOMIYHHX, MTOJITHYHUX Ta TPYJAOBHUX PECYPCIB, K 1 CIIPUSHHS
PO3KpUTTIO TXHBOTO JIiAEpChKOro moTeHniamy. Jlo Toro »x ¢opMmyntoBaHHS KOHKPETHHX MOJOXKEHBb I
«['enepHOi PiBHOCTI» CBIMYUTH IPO YCBiIOMJIEHHS KOMIUIEKCHOCTI IPoOJaeM Ha oMy ILIAXy. Bei Tpw,
3a3Ha4yeHl (EMiHICTHYHOIO TEOPI€I0 aCIEeKTH PIiBHOCTI: HA JOXOAM, MO3BULIL 1 TOBAry, BimoOpakaroThCS
y IbOMY JOKyMeHTH. Tak, Iib 5.a. anejiroe J0 HeOOXiTHOCTI MpOBeAeHHS pedopM Y rany3i eKOHOMIKH,
Ha/Jal04YM J>KiHKaM pIBHUX MpaB Ha €KOHOMIYHI pecypcH, 3a0e3meuyroud iM JIOCTYN 10 BOJOMIHHA 1
PO3IOPSIKEHHS pi3HUMHE (DopMaMH BIIACHOCTI, 30KpeMa i 3eMJli, 0 GiHaHcoBuX mociyr tomo. Lims 5.4
3aKIIMKAE GU3HABAMY MA YiHy8amu MPALIO KIHOK 3 MIKIyBaHHS Ta BEACHHS JOMAIIHBOTO TOCIIONAPCTBA SIK
Yyepe3 BIPOBAIKCHHS UM PO3IIUPEHHS] 30HU COLIaNbHOI BiANOBINANBHOCTI ACpiKaBH, TaK 1 «3a0X0UyI0Ud
MIPUHIIUTI CIIFHOT BiJIMOBIAaIBHOCTI Y BEACHHI TOCIIOAPCTBA i B pOI[I/IHi»Z.

Y BU3HAUCHHI TJIO0ATBFHOTO MOPSAKY ISCHHOTO, OKPEeMO aKIeHTyBajach yBary Ha HEOOXiTHOCTI
PO3YMIHHSI JIEMOKpATil SK PeKUMY, IO Mae 3a0e3leuyBaTH YMOGU BIIKPUTOTO AIiaJioOTy Ta MOKJIMBOCTI
ApTUKYJIIOBaTH CBOi JIOMaraHHs. A BU3HAHHS 3aKOHOJABYMX (TPaWIiHHUX s Ji0epaibHOi AeMOKpartii)
IIpaB Ha y4acTh B MOJITHYHOMY MPOIECi JOMOBHIOBANACH (POPMYITIOBAHHAM PO HATAHHS MONCAUBOCHIEL
XKIHKaM OpaTd aKTHBHY y4acTh B HhOMY. J[0 TOTO 3K, CTBEP/IKYETHCS IOyMKa IPO «HETIOBHOI[IHHICTH
JEMOKpaTii, (YHKIIIOHYHOUYOI B YMOBaX OOMEKEHOI KiHOUOI aKTHUBHOCTI: «JleMOKpaTW4Ha CyCHIILCTBO
motpedye ydacTi KIiHOK JJI TOTo, MOOM OYyTH MO CIPaBXHBOMY IEMOKpPATHYHUM, a JKiHKaM IMOTpiOHa
JNEMOKpATisi, JUIsi TOTO IOOM 3MIHHTH TOPSIKMA Ta 3aKOHH, SIKi MEPEIIKOKAITh iM Ta CYCHIILCTBY
B LLIOMY JIOCATHYTH PiBHOCTI» .

OTxe, cydacHe TMOHATTA JEMOKpaTii MYCHUTh TIPYHTYBAaTHCS Ha I€HACPHIN IHKIIO3ii, TOOTO
3a0e3nedeHHAs] (QYHKITIOHYBaHHS JEMOKPATHYHOI TOJITHIHOI CHCTEMH Ha YMOBax TEHACPHOTO IapUTETY,
mo € HeoOX1THOK Ta HEBiJl'€MHOI0 CKIIQJIOBOI KBamiikamii pexkumy sSK IeMOKpaTudHoro. JleMokparis

! ®peiizep, Henci (2014). Iicns cimeiioro 3apoGiTKy: reHaepHa piBHICTS i colianbHa aepxapa. Obpasz, mino,
nopsaook. I'endepni docniodicenns 8 miscoucyuniinapuomy cnekmpi. Kuis: Memnysa, 207-208

? Resolution adopted by the General Assembly on 25 September 2015. Transforming our world: the 2030 Agenda
for Sustainable Development (General Assembly of the United Nations). <https://undocs.org/en/A/RES/70/1>.
(2019, 6epesens, 14).

7 Global Issues. Democracy. Women and Democracy (General Assembly of the United Nations).
<http://www.un.org/en/sections/issues-depth/democracy/index.html>. (2019, 6epesens, 14).
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B Cy4acHMX YMOBax He MOke OyTH maTpiapXajbHOK aHi y IUaHi (OpManbHOTO 3aKpIIUICHUX IepeBar
YOJIOBIYOi CTaTi, aHiI Ha PiBHI MOIMMPEHHS TPATUIIMHUX CTEPEOTHITHHX YCTAHOBOK IMOAO MICII 1 podli
KIHOK y CyCIJIBCTBI. A TeHJepHAa PIBHICTh HE € CHTYaTUBHHM JIOBaKKOM JIO JIEMOKpaTii, a — METOI0
mporecy OeMOKpaTu3alii, 3a0e3ledeHHs] MHpPY, PIBHOCTI Ta CTaloro po3BHTKY. Tomy demiHicTHUHI
JIOMaraHHs JI0 TIOJITHYHUX CIUJTFHOT Ta IHCTUTYTIB CTAIOTh JOKOMOTHBOM (DYHIAMEHTAILHHUX MTEPETBOPEHD
JNeMOKpaTii sSK Ha piBHI IHCTHTYTIB, TaK i Ha PiBHI LIHHOCTEW 1 TOBENIHKOBHX HOPM TPOMAalsSHCHKOI
KYJIbTYpH.
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IBaH diniHOK
lisdeHHO-3axi0HUl anenauitiHuli 2cocnodapcbKuli cyo, YKpaiHa

OPTAHIBAIIIMHO-ITPABOBI 3ACAIN
NISAJIBbHOCTI JUTSIYUX CYOIB

HA YKPATHCBKHX 3EMJISIX

B CKJIAJI B POCIMCBHKIN IMIIEPII

Ivan Filiniuk
Southwest Economic Court of Appeal, Ukraine

ORGANIZATIONAL AND LEGAL PRINCIPLES
OF ACTIVITY OF CHILDREN’S COURTS

ON THE UKRAINIAN LANDS

IN THE RUSSIAN EMPIRE

The article analyzes the process of creation of specialized children’s courts on Ukrainian lands
within the Russian Empire. The author determined that one of the tools to overcome juvenile
delinquency has become a special juvenile court, already tested in a number of foreign
countries. The author analyzes the organizational and legal foundations of the functioning of
juvenile courts. It is concluded that cases were considered behind closed doors, extraneous
people, except for parents and a custodian, were not allowed in court in order not to
compromise the child. Moreover, the further consideration of the case in juvenile courts was, in
general, more like an educational conversation than ordinary litigation: the lawyer was usually
absent, the witnesses could not be called up, and there was no formal indictment.

Keywords: court, justice, juvenile courts, children, judge, judicial authorities.

AKTyaJIbHICTh TeMH. Y Cy4acHHX yMOBaxX AEPKaBHOTO OyHiBHHMLITBA Ha YKPaiHCHKHMX 3eMIIIX AeAali
OUTBITIOl Barn HaOyBaIOTh MOCIIHKEHHS BITYN3HSHOI iCTOpIl MeprkaBu Ta mpaBa. Hacammepen, me cTocyeThes
THX TIPOOJIEM, aHali3 SKUX CIPUATHME IPOILECY YKPaiHCHKOTO Jep:KaBOTBOPEHHS 1 JAaCTh 3MOTY He JIHIIe
YHUKHYTH TTOBTOPEHHS CTapHX MOMUIIOK, a i 00paTy HaiOUIbII ONTUMAIBHUN HIISIX PO3BUTKY YKPAiHCHKOTO
cycmiiabcTBa.BomHouac, mpomec pedopMyBaHHS CymoBOi CHCTEMH B YKpaiHi Ie JaleKhil Bil CBOTO
3aBeplieHHs. HuHI TpUBalOTh OOrOBOPEHHS, BHCYBAIOTHCS PI3HOMAaHITHI TPOMO3HWINT IONO MOJIIIICHHS
($yHKIIOHYBaHHS BITUM3HSHHX cyhiB. Cepen MuTaHb, SIKi IPUBEPTAIOTH yBary, sk (haxiBIiB-NPaBHUKIB, TaK i
3BHYAIHUX TPOMAJISH, 0COOJMBE MicIie 3aiiMae mpobieMa iCHyBaHHS CIIEIiali30BaHUX CyJOBUX OPraHiB.

OpHak, MEPelIKoa0K I[bOMY CHOTOJHI CTOITh HEAOCTaTHIM OOCAT JIOCHIHKCHb Ha TEOPETUYHOMY
PiBHI Ta HEZOCKOHANICTh MPAKTHKH 3aCTOCYBAaHHS IPABOBOTO MEXaHi3My CYJOYMHCTBA B Cylax YKpaiHH.
BincyTHicTe y HaleXHOMY 00CS3i TEOPETUYHHUX PO3POOOK, CYIIEPEUINBICTh BITUYU3HSHOI MPAKTHKH
3MIHCHEHHS CIEIiaTi30BaHOTO MPABOCYIIS 3yMOBHIM HEOOX1THICTh y MMPOBENCHHI HAyKOBOTO JIOCIiKEHHS
3 ypaxyBaHHSAM HaJI0aHb Teopii 1 TPAKTHKH B iCTOPUKO-IPABOBOMY AaCITEKTi, BITYM3HSIHOTO JOCBIiAy
PO3MeXXyBaHHSI KOMIIETEHLII CyniB NpH 3AilicHeHHI mpaBocyansd. OcoOnMBO aKTyaJlbHUM € BU3HAYCHHS
ICTOPUIHOTO KOHTEKCTY CTBOPEHHS Ta (DYHKITIOHYBAHHS CIEIliali30BaHUX AWTIYUX CYHiB Ha YKPaiHCHKHUX
3eMJIsIX B ckiagi Pociiicbkol iMmepii.

CyvacHuii cTtaH po3podkm mpodsaemu. [loyatok mnpoBeneHHs cyaoBoi pedopmu B 1864 p.
Ha/3BUYAHO aKTHBI3yBaB yBary BueHHX Pociiicbkoi immepii 1o cTaHy BITYM3HSHOI CYAOBOi CHCTEMH,
mmpo0iemM, sSKi iCHyBaJIM y cdepi CyIOyCTpOIO Ta CyIOYHHCTBA, €(EKTHUBHOCTI POOOTH HOBHX Ta CTapHX
CyliB y nopeopMeHuid mepiof Tomio. HacmigkoM IbOro crae mosiBA YHMMAjOi KUTBKOCTI CTaTei,
My OMIUCTUYHAUX TIpallb, CEPUO3HUX IHAMWBIMyaTbHUX Ta KOJEKTHBHUX MOHOTpadiid, B AKUX MiJ Pi3HUMHU
KyTaMH 30py PO3TIIANATINCS Pi3HOMAaHITHI acTeKTH (DYHKI[IOHYBaHHS CyIOBOI CHCTEMH, Y TOMY YHCHI 1
crerianizoBaHux CyIiB. Takok mpoOieMu, BUKIAACHI B CTATTI CTAIM Mpalli Cy4acHUX JOCIIIHUKIB IIpaBa.
Boanouac, B cygacHOMY IIpaBOBOMY JUCKYpCi BIACYTHI pOOOTH MPUCBSUYEHI KOMIUIEKCHOMY Ta BCEOIYHOMY
PO3IIIALY OKpPECICHOT POOIeMaTUKY.
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MeTo10 CTATTi € KOMIUIEKCHE BU3HAUSHHS OpraHi3aliifHO-IIPaBoBi 3acay MisTbHOCTI TUTSYHUX CYIiB
Ha yKpalHCBKHX 3eMJIX B CKiamdi B Pocilichkilt immepil.

3arocTpeHHs TPOOJEMH JTUTSAYOT 3JIOUMHHOCTI Ta HEOOXIAHICTh MPOTUAIl LBOMY SBHUIIY
HE 3aJIUIIIIOCS 11032 YBaror poCiichKOro CycminbcTBa. Y OaraThox myOmikamisx kiHog XIX — mouaTky
XX cT. Ha MmanabTaxX Pi3HOMAHITHUX BHIAHb, K HAYKOBOTO, TaK 1 MyOIITUCTUIHOTO XapaKTepy, JKBaBO
OOTOBOPIOBANIMCS LUIAXM TOJONAaHHS 1i€i npoOnemu. BucnomoBanmcs pi3HI mOmISagyd  30py 1
MPOTNOHYBANKCS  HAWpi3HOMAaHITHINI  BapiaHTH 3amOODKHMX 3axofiB, fKi, Ha EPeKOHaHHSA iX
MIPUXWIBHUKIB, TOBUHHI 320€3M1eYNTH TO3UTHBHUN €(EKT.

ITounHaroun po3MJIAN THUTAaHHS TIPO OpTaHi3aIlifHO-TIPAaBOBI OCHOBH IisSIBHOCTI CYMIB JJIS
HETIOBHOJITHIX, CNiJi 0Jpa3y HarojOCHTH, IO POCIHChKAa JAep)KaBa HE 3HAJNA OKPEMOro, CIIeHiaIbHOTO
3aKOHOJ/IaBCTBA, SKE PETYNIOBAIO O MisIBHICTh FOBEHANBHUX CyxiB. Ilim 4Wac BigKpUTTS WX YCTaHOB
Ha 3eMJIIX Pociiicbkoi iMmepii, oHepH FOBEHATLHOI FOCTHINI 3pOOWIIM BHCHOBOK, IO iM Oyae Habarato
3py4HIIlle HE BUMaraTu opraHisailii HOBOi, 0COOJMBOT CY/IOBOI IHCTAHIII1 1 YeKaTH, IOKH He OyIyTh BHECEHI
3MiHH 0 ICHYI0UOT0 3aKOHOJABCTBA, & HABIAaKH — YTBOPUTHU CyI Ha 0a3i BXKE iCHYIOUHMX CYIOBHX YCTaHOB.
[{roMy 3aBIaHHIO SKHAMKpAIIE BIAMOBIIaB MUPOBHUI CYI, SIKHIA 32 CBOIM CKIIQJIOM, IOPSIIKOM JisUTEHOCTI Ta
KOMITETEHIII€I0, MITl' MPUAMATH y4YacTh Y PO3TJIIA ClIpaB HEMOBHOMITHIX. [lepini 1oBeHaANBHI cyIn 3’ IBHITHCS
y Pociiicekiii iMmepii y ¢popmi 0COOIMBHX MHPOBHX CYAJIiB 1 Ha HUX HOIIMPIOBAJIO Jif0Ue 3aKOHOAABCTBO
POCIHCBKOI JiepKaBU TMpPO MHPOBY IOCTHIIIO — «[Ipo 3acHYBaHHS CYJOBHUX YyCTaHOB», «CTaTyT mpo
MOKapaHHs, M0 HAKIAJAINCI MUPOBHUMH CYJIAMHU» TOIIO. 1li HOpMATUBHI aKTHU HE MOTJHM BPaxOBYBAaTH
cneru(iku TisTIbHOCTI IUTSYMX CYMAIB, HE3BaXKAIOUM Ha CIIJIbHI PUCH, BHYTPIIIHA OyZ0Ba O3HAYCHOIO
CyNy, TOPSIOK PO3IISAY CIpaB Yy HbOMY, 3HAYHO BIAPI3HSUTUCS Bil 3BHYaliHOrO MHpOBOro cyay. Lle
CIIOHYKQJIO 0 IPUHHSTTS OKPEMHUX HOPMATHBHHUX JOKYMEHTIB, sIKi O OLIBIN TOYHO BH3HAYMIIA IIPABOBE
CTaHOBHUIIIEC FOBECHAJILHUX CYAIIB. Y OUIBIIOCTI BUMAJAKIB, TOJIOHUMHU JOKyMeHTamu craBaiu «[IpaBuiay,
SIK1 pOo3pOO0IISIIHCA 1HIIATUBHOO TPYTOIO 1 3aTBepAKyBajucss MiHICTEpCTBOM IOCTHLIT Ta 3°1310M MUPOBUX
CyIIiB BigmoBimHoro OKpyry. AHami3 «lIpaBwim» CBiq4uTH TPO BIJICYTHICTH €IWHUX, BCTAHOBIEHHX
3aKOHOM, BHUMOT IO0 OGOpPMIIEHHS Ta 3MICTY BIINMOBITHUX JOKyMeHTiB. IlomiOHMII BHCHOBOK
IPYHTY€EThCS, IIOHAWIeEpIIe, Ha BiACYTHOCTI SK BiAMOBITHHX PO3MOPSAXKEHb 31 CTOPOHM BJIamd, Tak i
BIJICYTHOCTI «3pa3KOBUX» a00 «THIIOBUX» MPUMIPHHKIB JTOKYMEHTIB (IOBOJII PO3MOBCIOKEHA MpPaKTHUKA
B Pociiicekiii immepii y 3a3HadueHmid mepiox). Cimim BiA3HAYUTH, IO CTPYKTYpHO (KUTBKICTH cTarel Ta
po3mimiB), a TakoX 3micToBHO, «[IpaBmiay, sKi CTBOpIOBalllics B pI3HHX ocepelnkax (0JecbKoMy,
MHUKOJIAIBCBKOMY, XapKiBCbKOMY, KHIBCBKOMY, MTeTEpOYyP3bKOMY, MOCKOBCBKOMY 1 T.II.) BIAPi3HSIMCS OAWH
BiI OTHOTO, X04Ya 3HAYHUX, KOHIENTYATHLHUX BIIMIHHOCTEH MH HE CIIOCTEpIraeMo. 3BaKaroud Ha Te, IT0
MeXi Halloro IOCIHIPKEHHS HE Aal0Th MOMIJIMBOCTI NMPHUIUIATH PETENBHY YBary KOKHOMY OKpPEMOMY
CYIOBi, MH 30CEpeIMMOCS Ha PO3KPHTTI JIMILIE OCHOBHUX, 3arajbHUX, acTIeKTiB OyA0BH Ta (GYHKIIOHYBaHHS
TUTSIYUX CyJiB, 32 MipOIO JEMOHCTPYIOUH IX PeTiOHaIbHI BiIMiHHOCTI.

ITounHaroun aHami3 AiSUTPHOCTI IOBEHANBHUX CYAIB Pociiichkoi iMmepii, oapa3y Ciia BiI3HAYUTH
BIZIMIHHICTh Yy pO3yMiHHI (YHKIIH BKa3aHUX CYJOBHX yCTaHOB BiJ 3BHUaiiHWX cyaiB. Cyau y crpaBax
HETMOBHOJIITHIX TIOBHICTIO i 0€3MTOBOPOTHO BiIMOBIISIIHCS Bij /1€l BimuiaTy it mokapaHus. Ha mepme micie
BUXOAWJIN 3aBIaHHS pecollaiizamii MiIiTKa, HOTo NepeBUXOBaHHA. «/luTsdumii cya, — mucaB BimoMuUi
rpoMajcbKHi Aistd Toro yacy 3. ['yp’siH, — € OXOpOHIIEM ITPaB JUTHHH, 151 YCTAHOBA YaCTKOBO IOPHIMYHA, &
YaCTKOBO IE€JaroriyHa, OCKUIbKM HOTro TOJIOBHA MeTa — HE KapaTH, a BHUIPABISATH, HOTO HAIOJETNIHBE
TIPAarHEHHS — BPATYBATH BCIX THX, SIKi 30HIIMCS 13 YECHOTO MUIAXY, MUTITKIB Bij B I3HMI...» .

KpiM TOrO, IUTSYMi CyJ 3aMUCIIIOBABCS SIK 1HCTaHI[iSA, MO 3AIHCHIOE HE JIUIIC BUXOBHY (DYHKIIIO
LIO0 HETIOBHOJITHIX, a i 3aXHCHY — 3a0€3MeUNTh 3aXKUCT IHTEPECiB JUTUHH 1 PUIUHUTG MOCSTaHHS Ha i1
XKUTTS, CBOOOTY, MalfHO 31 CTOPOHH 1HIIKX OCi0.

BianosinHo, 1iff MeTi OyiH MmAMOpsIAKOBaHA KOMIIETEHINIS i CTPYKTypa IOBEHAIBHOTO CYIy, TaKOX
MOPSIIOK PO3IIIALY CIpaB y CYIi.

[llomo xommeTeHIii cyay, TO JOPEBOIOINAHI AOCTITHUKH, SK MPABWIO, JUTWIH YCIO CYyKYITHICTh
CIIpaB, sIKa TiyIsiraia IOPUCAUKITT IOBEHALHUX CY/IIB HA JBI BETUKHUX TPYIH: CIIPABH, y SIKUX HETIOBHOIITHI
BHCTYTAJIH K IPABOIOPYIIHUKY Ta CIIPABH, B AKHX HEIOBHONITHI BUCTYIAIH SK TIOTEPIiIi”.

' Teprer, M.H. (pex.) (1912). Jemu — npecmynnuxu. Céopnux cmameii ¢ 15 pomozpagpusimu u ¢ npunoxcenuem
oubuoepagpuueckux ykasamenei. Mocksa: Kauurousa-so «B.U. 3uamenckuii u K», 318.

? Oxynes, H.A. (1911). OcoGble cymb 110 genam Manonerux. OtuerCankT-ITerep6yprekoro MUPOBOrO Cy/IbI
H.A. Okynesa 3a 1910 r. Cankr-IletepOypr, 45.
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AHani3 HOpPMAaTUBHUX JOKYMEHTIB MiATBEPIKYE 3pOOJICHI MOCIITHUKAMH BHCHOBKH, XO4Ya SK
OKpEeMHIl eJIEMEHT, Ha HaIll IOTJIAM, CIig OyJI0 TakoX BHIITUTH 1 CIIPaBH ITUBLILHOTO XapakTepy, IO
BUHUKAJIM BHACIIOK CIIPUYMHEHHS MaJIOJITHIM IIKOAX MaiiHy a00 370pOB’I0 iHIIIOT 0cO0H.

OTxe, XapakTep cIpaB, SKi PO3TISNAIMCS IOBEHAJBbHUM CyIOM MOKHA BU3HAUYUTH HACTYITHHM
YUHOM:

1) CnopaBu, y sIKMX HEIOBHOJITHI 3BHHYBAadyBaJIUCSy BYMHEHHI 3JI0OYHMHIB, SIKi OyJiHM MiAcCyaHI
MHUPOBHM cyaaM (ToOTo Taki, 3a sIKi 3aKOH Hependayas nokapanHs He Oinbie 300 xp6., apemt 1o 3 mic Ta
TIOpEMHE yB’si3HEHHs He Oinbine 1 poky). Sk mpaBmito, IeBOBa YacTKa CIpaB, M0 PO3TIsSAaiacs y Cynax
Oyna moB’s3aHa 3 3JI0YMHAMHU TPOTH BIACHOCTI, Hacammepen Kpamikkamu.llicis kpamikok HaHOLTBII
MOLIMPEHUMH CIIpaBaMM, MIO PO3TISAAINCA Y cylaxX, OyJiHM TOpPYIIEHHs IpaBHJ TOPTIBIi, 3alHATTA
MIPOCTHUTYIIIEO, 3aBAaHHS TUIECHUX YIIKOIKEHB, 00pa3u TOIIO;

2) CmpaBu, y SKAX HEMOBHOJITHI BHUCTyManu sk morepriii. Cromu, MIOHAWTIEpINe, BiXHOCHIUCS
BUTIAJKN 3aBJaHHS HETIOBHOJITHHOMY HE3HAUHHMX TIJICCHUX YIIKOIDKEHb: «HaHeceHWe JIerKux paH u
noBpexxaeHuit». lllonpaBna, B pi3HUX perioHax crocrepirajgacs MEBHAa BiIMIHHICTh Y MiACYJHOCTI wWi€l
KaTeropii CpaB AUTSIYNM CyAaM. 3TiAHO 3 npaBuiamu [leTepOyp3pKoro cyay, po3misiiaivcs MoaiOHI CripaBy
JIMIIE y THX BHUNAIKAaX, KOJTH Cy0’€KTOM IIbOTO 3I0YHHY BHCTYNAB OIIKYH a00 GaThbKM HEMOBHONITHBOTO .
Tomi Ak cTaTyTH yKpaiHCHKHX CYZiB, 30KpeMa KWIBCHKOTO, HE MICTHIM MOAIOHMX OOMEXEHb 1 PO3rIagann
CIIPaBH 3aJI€XKHO Bifl HASBHOCTI MPABOBOTO 3B’SI3Ky OCOOH-3JIOYMHI 3 HEMOBHOMITHIM moTeprianm’.Ha
Hall TIOTISAN, Y BKa3aHi cuTyamii OUIBINT KOHCTPYKTHBHY TIO3WINIO 3aliMald caMe Ti CyOH, SIKi
MPUTPUMYBAJIMCS OCTAaHHBOTO BapiaHTy — 1€ BiJIOBIAANO 1 3MICTy cTareil KpUMIHAJIBHOTO 3aKOHO/IABCTBA,
Ha SIKe TTOCHITAITUCS CY/H, 1 IXHIA METi Ta 3aBJaHHSM.

Pemrty cnpaB, mo posrisamanacs y cydax i HEMOBHOJITHIX, 3aliMaiy TOpYIICHHS (adpuaHO-
3aBOJICHKOTO (TPYA0BOTO ) 3aKOHOJABCTBA I[OJI0 Mpalli JITeH, CIOHYKAHHS JITEH 10 3aiHATTS KeOpalTBOM,
BUMHEHHS [iif, sKi Oynu 3a00pOHEHI POCIHCHKMM 3aKOHOAABCTBOM Uepe3 iX MOTEHLIWHY 3arposy s
3I0pOB’sl AUTWUHU (TMPOJIAYK HETOBHOIITHIM CHUPTHUX HaIoiB) a0, SKi MEpemrkoKaid HEMOBHOIITHIM
y peamizamii IXHIX TIpaB Ha BIANOYHWHOK, AYXOBHE 3POCTAHHS, OTPHMAHHS OCBITH TOIMNO (HAIIPHKIAI,
3a00pOHA BiJ[BiIyBaTH IIIKOIY 3a HASBHOCTI MOIOHOT MOXKIIMBOCT);

3) B okpemy kaTeropiro CItifi BUIUTATH CIIPaBH, IO BUHUKAIN 3 IIUBIIEHIX MO30BIB IO HETIOBHOMNITHIX
a0o ix 0aTbKiB, BHACIIOK 3aBIaHHS JUTHHOIO IIKOIW MaitHy moTeprinoro. [lomioamx cripas Oyio HebaraTo,
M03asiK OUTBIIICTD X BUPIIIYBAIACh Y JIOCYIOBOMY MOPSAKY CAMUMH 3aI[iKaBICHUMH OCOOaMH.

CratucTuyHi JOaHHI AalOTh MiACTaBU TOBOPUTH, IO HAHOLNBII YHCenbHOIO Oyjia came mepiua
KaTeropis crpaB — Ha 11 JOJI0 punamace Bix 2/3 mo 3/4 ycix po3riITHYTHX CYIOM JUIs HETIOBHOJITHIX CIIPaB.
Sxmo B 1914 p. CHIiBBIAHOMIEHHS MiX TEPIIO Ta IPYror KaTeropisMu cnpaB craHoBmia 976 (82% )
npotu 203 (18%), a B HacTynHOMY 1915 p. — 1068 (88%) Ta 141 (12%) BianosigHo.

Crig 3ayBaxuTH, II0 BH3HAYEHHU HAMU IEPEINliK KaTeropiil crpas, M0 MiAJSATald BiJaHHIO CYAY,
He OyB cTanuM i Mir Oyt ckoperoBaHuM. OCHOBOIO ISl BU3HAUEHHS CEpH MisTTLHOCTI MBOTO Cyay Oyio
3aKOHOJIaBCTBO MPO MUPOBUH CY[, Jie Oyiia BU3HAUSHA KaTeropis Crpas, sika MiAnazaiia mij IOPUCIUKIIII0
BOTO CyAy. SIK MU BXKe Bif3HAYa M BUINE, y JSIKAX BUMAIKaX 3aCHOBHHUKH CYAY 3BY)KYBaJll IOPHCIUKIIIIO
CyIly Al HEMOBHONITHIX TpPH YKIAJaHHI CTAaTyTHUX TNPaBWI NIITXOM CKacyBaHHS THX CIIpaB, SKi
MOTEHIIHHO MOTJH po3riaarucs y cyai. KpiM toro, iHII[IaTUBY Yy 3BY>KEHHI JIISUTBHOCTI CYJly MOTJIH B3SITH
Ha ce0e LEHTpalbHI Ta MiCLUEBI OpraHu BIajaW, SIK MpPU 3aTBEP/PKEHHI CTATYTHHX JOKYMEHTIB, Tak i
y mpotieci mojanpmoi podotu cymy. TUNOBHM y bOMY BimHOWIEHHI € mpukian 3 KuiBcbkum cygom. Y
3B’SI3Ky 3 BOEHHMMHM MdisIMM, siKi modanucs B 1914 p., BiamomigHo 10 Hakady KuHiBCbKOro TeHepal-
ry0OepHaTopa 3 BilaHHS MHUPOBHUX CYIiB, a OT)Ke, 1 CyAy AJsl HEMOBHOJITHIX, OyJI0 BHIYYEHO CIIPaBH, SIKi
CTOCYBAIHCS OKPEMHUX KaTeropii 3mounHis’,

He cnig qymarw, mo icTopist TOpeBOMIONIHHAX I0BEHATLHUX CYIiB 3HAJa JINIIC BUTAAKH 0OMEKEHHS
ix ropucaukmii. B pmeskux BUMajgKax, yCBiJOMIIIOIOYM KOPHUCHICTh HOBHUX YCTaHOB, BIIaia CIpHUsiIa

" Okynes, H.A. (1912). ITepBblit MeXTyHapOIHbII KOHIPECC O CyJaxX s ManoneTHux B Iapixke. JKypran yeonosnozo
npasa u npoyecca. Mzoasaemvitl npu Pyccxoui I pynne Meowcoynapoonoeo Coroza Kpumunanucmos, 4, 74.

[paBuia i opranu3saiu 0co00To cyna 1o jaenaM ManojieTHux B ropojae Kuere (1915). Jlesutckuit, B. Cyo
ona manonemuux 6 2opode Kuese. Kues: U3n-Bo Kuesckoro narponara, 2. (Ilpunoxenue 1).
* Tepuer, M.H. (pen.) (1912). Jemu — npecmynnuxu. Céoprux cmameii ¢ 15 pomozpapusmu u ¢ npunosicenuem
oubruoepaghuueckux ykazamenet. Mocksa: Kaurousa-so «B.W. 3namenckuii u K», 313.
4 JleBurckwuii, B. (1915). Cyo ons manonemuux 6 2opode Kuese. Kues: U3n-so Kuesckoro marponara, 157.
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PO3IIMPEHHIO iX MOBHOBaXkeHb. Y 1913 p. roBeHaNbHUM cynam Oyll0 HaJaHO TMPaBO PO3TISAATH CIPaBU
010 YCiX O€3MPHUTYIHLHUX BiKOM 10 17 poKiB.

[MlizcymMoByrOUM aHami3 OPUCAWKIIT CYTy Uil HEMOBHOJITHIX, CIiJl 3ayBa)KHTH, IO JaHa YCTaHOBA
He JinIie 3aiiManiacs OOpOTHOOK 3 JUTSYOK 3JIOYMHHICTIO, @ W 3/IIMCHIOBaNa 3aXKCT MPaB HEMOBHOMITHIX
y THX BHUIIQIKaxX, KOJW BOHH CaMi CTAaBaJM MOTEpHiUIMMH. bopoTh0a 3 AWTSIY0I0 3JTIOYNHHICTIO, SIK CBITYNTH
CHIBBIJHOIICHHS CIpaB, Xo4a N HOCHJA NPIOPUTETHHH XapakTep, MPOTe He Ha0yBajia BUKIIOYHOTO
3HaueHHs. Kpim Toro, cami cymai 3BepTranu yBary, IO KUIBKICTh PO3IVISHYTHX CIPaB y CyAi, B SIKHX
00’€KTOM TOCSTaHHS BHCTyNalla TUTHHA, HE MOKe OyTH IOKa3HHKOM PEalbHOTO CTaHy pedei, Io3ask
OULTBIIICT TTOMIOHUX CIIPaB HE JOXOANUTH JI0 CYAY.

OLiHIOWYH IOPUCAMKINIO IOBEHANBHUX CyaiB Pociiicbkoi immepii 3 momisgy BiAMOBIAHOCTI
ITOCTABIIEHUX TIepe]l HUMHU 3aBlIaHb — 3aXWCTY IHTEpECiB MUTHHH, BapTO Oylo O HArOJIOCHTH, IO BOHA
HE OXOIUTIOBaJla yCi Ti CHpaBW, SKi 3a JIOTIKOIO IOBHHHI O YBIWTH a0 chepu BimaHHI Cydy I
HemoBHOMITHIX. Hacammepen, MoBa e mpo crpasy, 110 CTOCYBATUCS HEHAIEKHOTO BUKOHAHHS OaThKaMH
Ta JITBMHU CBOIX O0OB’SI3KIB OJIMH IIOA0 OAHOTO, CIIPABH, SKi BUHUKAJIH 3 BIJIHOCHH OMIKYHCTBA 1 T4 iHIII.

EdextuBHICTh MisIbHOCTI Oynb-sSKOI YCTAaHOBHM 3HAYHOIO MIpOI0 3aJI€KHUTHh Bill BAaslo 0OpaHOi
CTPYKTYPH, TOX JJIsi OIIHKA POOOTH CYMAIiB JUIsl HEMOBHONITHIX CJIiJ OUIBII JETAJIbHO PO3TJISHYTH IXHIO
BHYTPILIHIO OYIOBY.

Crmig ogpasy 3ayBakWTH, IO aHalli3 CTPYKTypH IOBEHaJdbHHX CyniB Pocilicekoi immepii
VCKIIQIHIOETRCS Yepe3 BIACYTHICTh €IWHOTO HOPMATHBHOTO aKTy, SKHH pETryltoBaB OW iX MisUTBHICTB.
KoxeH cyn MaB BiacHI IOJIOXKEHHS, MpaBHja, IO TNPHU3BOJMIO 0 PI3HOMAHITHOCTI CTPYKTYpHHX
eleMeHTIiB abo BIAMIHHOCTI Yy iX BHYTpimmHIA OyaoBi. OCKUTBKM OOCSATH HAIIOTO JIOCIHIKEHHS
HE J03BOJIAIOTH ACTALHO BAABATHUCS Y PETiOHATBHY CIIeU(iKy KOXKHOTO 3 CYIIiB, aBTOP HaIaJi 30CEPEINUTh
yBary Ha TUIIOBUX, XapaKTePHUX JUIsS OUTBIIOCTI YCTAHOB, EIEMEHTaX.

KitodoBoto ¢iryporo, mo xapakTepu3yBaja el HOBHH BHI CYAOBOi YCTaHOBH OYyB 3BiCHO
cynas.Bumorn, 1o BUCyBaiMcs 10 CyAJli FOBEHAILHOTO CY/y, MOXHA TIOJIUTUTH HA JBI KaTeropii: mepia —
3aKOHOJIAaBYO0 BW3HAUCHI 1 3arajgbHOOOOB’S3KOBi; JApyra— 3aKOHOJABYO HE BU3HAYECHI, IIPOTE
3arajJbHOBKHBaHI.

HasiBHiCT, TICHXOJIOTO-TIENAaroriuHUX, KOMYHIKATUBHUX Ta OpPaTOPCHKUX 3Ai0HOCTEH Yy cyamni
FOBEHAIBHOTO CyAy OyJsia BKpail HeoOXimHa, 3Ba)Kalound Ha OCOOJIMBICTE MPOIECY PO3TIIALY CIpPaBH Y CYIi,
SIKU# Olble OyB MOMIOHMI 10 BUXOBHOI Oecifi, aHK 70 OPAMHAPHOIO Cya0BOro mpoiiecy. Hamararouucs
YHHKHYTH THX IHUITHOCTEH Ta GopManizMy CyZOBOTO PO3IJISAY, MPO HETATHBHUM BIUIMB SIKUX Ha JUTHHY
MU 3a3Ha4alli BUINE, Y CyJdaxX IJIs HETOBHOIITHIX 3aIPOBaXKyBaBCsS OCOOIUBUH MOPSIIOK PO3TIISAY CIPaB.

3 modaTKy poOuiiocs Bce IJisi TOTo, 100, 3 OMHOrO OOKY HE 3aKPUTH JWUTHHI IUISX 0 BUTPABICHHS,
HE CKOMIPOMETYBaTu 1i Tepel CyCHiIbCTBOM, a 3 iHIIOTO — IIEPEKOHaTH Y HempaBOMIpHOCTI 11 i,
HEMOXIIUBOCTI iX TIOBTOpeHHA. ByB ycTaHOBIIEHUI 0COOMUBUI OPSAIOK IOTPABICHHS JiTeH 10 cyny. BoHu
HE BUKJIMKQIHACS TYIWd TTOBICTKAMH, a 3allPOIIyBAIACS CIICIMIaIbHOI0 0CO00I0 ab0 K IMOJIIIIMEHCTEPOM.
[epenbavanocs HaBiTh, IO YNHOBHUKH B MOMEHT JIOCTaBKH HEMOBHOJITHHOTO TIOBUHHI OyTH BISTHYTHMH
B IMBIIBHHUIA OJAT, a0M HE CKOMIIPOMETYBAaTH HEMOBHOIITHBOTO TI€pell CyCigaMu, TOBAapHUIIaMH, SK
BKa3yBaJIH CaMi CydaCHUKH, 1Ie TIPABHIIO YacTo TOPYLIyBanocs .

[IpaBom 3BepHEHHS /0 Cyly KOPUCTYBaJIOCS HMIMPOKe Koiio oci6. Ilepmn 3a Bee, 1e MpeACTaBHUKH
OpraHiB MPaBOBOIOPSAIKY. Y THUX MICTax, J€ JisB IOBEHAILHUH Cy]I, IOJIIlis 3000B’s13aHa OyJa nepeaaBaTu
BHKIIFOYHO JIO ITUX yCTaHOB MaTepialii CrpaB HEMOBHOIITHIX 3IMOYMHINB. TakuM YHHOM, TrapaHTyBalloCs
MpaBo JUTHHH HA pO3MIIA[ i1 CHIpaBy y CrIeHiallbHO CTBOPEHOMY JJISl IOTO CYIIi.

[MigniTkiB Mornu mnpuBecTH Ao cyay i cami Oareku. Lo xapakTepHo, Yy cmoramax CyIniB
FOBEHAJILHOTO CYJy 3yCTpi4aeMo 3raJIkvu NPO BEIHKY KUIBKICTh 3BEPHEHB JIO CYAY caMe Bij OaTbKiB, sIKi
Hamarajucs 3HaWTH BIUIMB Ha CBOIO NWUTHHY. HemoomwHOKMME TyT OynM BUMNAIKH, KOJW B 3BEPHEHHI
MiCTHJIacS BKa3iBKa HE Ha KOHKPETHE NpPABOMOPYILICHHS, a MPOXaHHS 3aCTOCYBATH O IUTHHU 3aXOIH
PO iTaKTHIHO-BUXOBHOTO Xapakrepy. ToO0To, BOHH pO3TISAaiu Cy/l HE MPOCTO SK YCTAHOBY, IO Kapae, a
W K BUXOBHMM 3aKajl, KUK CIIPOMOKHUHN MO3UTUBHO BIUTMHYTH Ha JTUTHHY.

Haperri, cam miutiTOK Mir 3BEepHYTHCS 0 CyIJi 3a 3aXHCTOM 1 JOMIOMOTOIO y THX BHIaKaX, KOJIH
BiH CTaBaB 00’ €KTOM arpecii 31 CTOPOHH CBOIX OIM3BbKHX a00 3HAHOMHUX.

[opsimox posrasay crmpaB y IOBEHabHHX CyJax HpU CBOIM 3arajbHid MOMIOHOCTI 1O CYZOBOTO

! Tro6muucknit, TLY. (1910). Cyost no denam necosepuennonemuux ¢ Poccuu. Cankt-IlerepGypr: CeHaTckas THIL,
17.
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MpoIlecy Y MHUPOBUX CyJAaX, THM HE MEHII MaB 1 CYTT€Bi BiAMIHHOCTI, IO OyJIM MOPOMKEHI crenu(iKoo
podi Ta 3aBaHb IIMX YCTAHOB.

Ha 3acimanHs, 3a3romor Cyauli, MOTJH AOMYCKaTHCS 1 NPENCTABHUKU IIPECH, NPOTE TUIBKH
3a YMOBOIO: He MyOJIiKyBaTH MPi3BUIIa HEMTOBHOIITHROTO Ta OKpeMHUX (PaKTiB 31 cripaBu.

OCKUIBKH CyIU TIpaIfioBalid Ay>Ke IHTEHCHBHO, TO IMEPiOAWYHICTh CYJOBHX 3acillaHb OyJia TOBOJII
3HA4YHOIO — 3-4 pa3u Ha TWXKICHb. Ha mpakTuli >k, yepe3 3HAUHy 3aBaHTaKEHICTh CYAiB, JOCHTHb YacTO
TOBOAWIIOCS 3alpOBa/DKYBAaTH JIONATKOBI JHI 3acigaHb, I103asK CYAJi HE BCTHUTAIH CIPaBUTHCS
3 BEJIMYE3HOIO KUJIbKICTIO 3BEPHEHbD, SKI HAJAXOIUIIH J0 HUX.

[icns 3BepHEHHS 10 cyay BinOyBaBcs HeOpMaNbHUI JOMUT HENOBHOJITHHOTO, IO IPOBOIUBCS 200
caMHM TomeunTernieM, abo pazoM 3 cyaaero. MeToro [bOTro JOMHTY OyJno OTpPUMaHHS MOYaTKOBOI
iHpopMalii mpo OOBHHYBaueHOTO: Mpi3BHUILE, BiK, MiCIle MPOXHUBAaHHS TowO. Jami cynas Mir HampaBUTH
TUTHHY JI0 IPUTYIIKYy a0o0 y AiM g0 OaThKiB, a TOMEYHTENI0, 3a SKUM 3aKpIILTIOBaBCS HETOBHOIITHIMH,
Jopydayiocss 3i0paTH MpPO HBOTO BCi 1HINI Ba)JIMBI BiJOMOCTI, SKi CTOCYBAJIHCS SIK BYMHEHOTO
MPaBOMOPYIICHHSA, TaKk i camoi 0coOM HEMOBHOMITHBOTO. TakuM YHHOM, MIE€ [0 NOYaTKy CYAOBOTO
3acilaHHs CyAJl OTPUMYBaB 3MOTY PETeNbHO BUBYHTH XapakTep AWTHHH, 3PO3yMITH MOTHBH HOTO Iii,
MPaBUIIBHO 0OPATH CTPATETIIO CIIJIKYBaHHS 3 HUM.

[licnss o3HaAOMIIEHHS 3 CYTTIO CIIPaBH Ta OCOOOI0 HEMOBHOIITHBOTO IPABOIMOPYIIHUKA CYIJIs
BUHOCHB pillleHHS o0 Horo monanbmoi noii. [To3ask cyn A HEMOBHONITHIX IEPECIIiTyBaB BUXOBHY
METy, TO B HbOMY BiJlZaBanacs mepeBara 3axoJlaM BUXOBHOTO xapaktepy. lllonalinepuie, cyansaMu 4yacTto
MPaKTUKYBAJIOCS BINKJIQJACHHS OCTAaTOYHOTO PINICHHS TIO CIpaBi Ha meBHUU mepiox (5-6 wMicsiiB)
3 3QJIMIICHHSM HEIMOBHOJITHHOTO Ha CBOOOI MijJ HArIsaoM OaThKiB Ta momeuuteniB. [1ogiOHI pilieHHS
mpuiiManucs, SK MpaBWiIO, TOJi, KOJIW TPaBOMOPYIICHHS Oyll0 BYMHEHO BHepile, ab0 BOHO HE Majo
3HAYHOI CYCIUJIbHOI HeOe3mekn, a0 caM HEMOBHOJITHIM B XOJi CYIOBOTO MPOIIECY AP0 PO3KAIOBABCS 1
00iLsAB CTaTH LUISAX BUMpPABICHHs. Y IUX BHUMAIKaX, CyIAs IMOBUHEH OyTH MEpeKOHAaHUM B IIUPOCTI CIiB
MICYIHOTO Ta Horo BumpasieHHi. Came IS IBOTO 1 3aIPOBaIKyBaBCA el BUIIPOOYBAaHUHA TEPMIiH, ITiJT
Yyac SIKOTO 3a IIOBEIIHKOI HEMOBHOJITHHOTO BEJOCh YBa)KHE CIIOCTEPESIKEHHsSI 3 OOKY CIemiaabHO
MIPU3HAYEHUX MTOTICYUTEIIIB.

SIK1I0 HEMOBHOJITHIN HE JOIMYCKaB HISKUX BiACTYITIB BiJl BUMOT, TO Yepe3 IMEBHUM Jac CIpaBa 3HOBY
MpU3Havajacs 1O po3riLsiLy 1 CyAns, SIK MpaBWIIO, MEpelaBaB HEMOBHOJITHBOTO MiJ «BiINOBiJaTbHHUN
Harsin» Oathkam. IlomiOHUI 3aXil BUXOBHOTO BIUIMBY TependadaBcsi 3aKOHOM Bif 2 depBHSA 1897 p. sk
aIbTepHATHBA MIOAO IHIIMX BUAIB TIOKapaHb, SKi MOTJIM OyTH 3acTOCOBaHI JI0 HEMOBHOJITHBOTO.
[lepenbauanocs, Mo B pa3i HOBOTO BUYMHEHHS 3JI0YMHY HETIOBHOJITHIM BiIIOBiJAIBHICTh Oy/ie HECTH SK
caM TIPaBOMOPYIIHUK, TaK 1 0coba, o He 3MOorJIa 3a0e3NeUnTH HaIeKHUN Harisiy 3a Heto. Lllompasaa, cami
CyIJi IOTOKYBAJIHCA 3 THM, IO 3arpo3a MMOKapaHHs HE 3aBXKAM MOTIJIA TOAOJIATH Ti HETaTUBHI (axTopw,
sIKi 00’€KTUBHO HE MaBayd 3a0e3NMeynTH TOHIOHWH Harisj: CKIaJHa €KOHOMiYHa CHUTYyalis, OiJHICTb,
MOCTilHA 3aHHATICTh OaThKIB Ha POOOTI TOIIO.

VY Bumajky, KO IMiJUTITOK ITiJ] Yac BUMPOOYBAHOTO TEPMiHY JEMOHCTPYBAB HE HAIIC)KHY ITOBEIIHKY:
HE TIpaIffoBaB, HE BUMBCS, BiJIBilyBaB MUHKHA 1 TPAaKTHUPH, BUNHSIB HOBI MPABOIIOPYIICHHS, TOAI CYIIS Mir
00paTH 1HIIKH, O1TBII YKOPCTKUM, 3aXi]] BIUIMBY Ha HETIOBHOMITHHOTO.

[lepenik mokapanp, sKi MOTJIH OyTH 3aCTOCOBaHI CyAJICIO IO HEMOBHOMITHROTO BUTJIS/IaB HACTYITHUM
yuHOoM: 1) HampaBneHHsS 10 criemialbHUX BHUIPABHO-BUXOBHHUX 3aKIa/iB (KOJOHIH Ta MPHTYIKIB); 2)
Tiopemue yB’s3HenHs; 3) ['pomouii mrpad .

BaxxmuBy poib, pa3oM 3 MONEYHTENSIMH, y peamisallii 3aBIaHbh OBEHAJBHUX CYAIB BiTirpaBaid i
pi3HOMaHITHI OnaroniiiHi oprasizauii, METOIO SKMX OyJO HaJaHHS IOMOMOTH HemoBHOMITHIM. Lle Oyna
He ymiie ¢iHaHCOBa IOIOMOra, SKa 4YacTO HajaBanacs Ha morpebu cyay, a W OesmocepeaHs poboTa
3 HEMOBHOJIITHIMH TPaBOMOPYITHHKAMHU — OITiKa HaJ HUMH, HaJaHHs KA, podoTH Tomo. BomHouac,
3 moyatkoM [lepmioi cBiTOBOi BiMHHM KINBKICTh MOJIOHMX 3aKIaiB CyTTEBO 3MEHIIMJIACA — YaCTHHA IX
3aKpmiacs dyepe3 (piHaHCOBI TPYAHOITI, iHIIA TIEpeOpiEHTYBaIacs Ha JOITOMOTY KepTBaM BilfHHU, 1 BOHU BXKe
HE MOIJIM HaJIaBaTH JIOTIOMOTY B TUX 00csArax, sk 1e 0yJI0 y IOBOEHHUIA MEepioz.

BincyTHicTh nepaBHOT TIATPUMKH TaKOXK HETATHBHUM YHHOM T0O3HAYAIach Ha JiSUTBHOCTI CyIiB. Mu
B)K€ TOBOPWJIM TIPO BIICYTHICTH CHENIAIFHOTO 3aKOHOJIABCTBA NP0 IOBCHANIBHI CyIW, HEBU3HAYCHICTD CTATyCy

! Bonomkesuy, I'.A. (2006). CTaHOB/IEHHE CHCTEMBI TIPABOCY/IHS ISl HECOBEPIICHHONETHHX B POCCHIICKO#H MMIepHy
(ronen XIX — nHauano XX B.). [lpasosoe obecneuenue ycmouiuueozo passumus pecnyonuku benapycey: cOOpHHK
HayYYHBIX TPYJIIOB II0 MaTepraitaM MexayHapoaHOH HaydyHO-IIpakTHueckoil koHdepenmu. ['omens: I'TY

uM. @. Cxopunsl, 147.
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JONOMIDKHOTO TEpPCOHANy CYAy, a 3BiCH 1 BiACYTHICTH AepkaBHOrO (QiHaHcyBaHHA. CaMoOJep>KaBCTBO
3alHATE 1HIIMMH, OUTBII BYKIMBUMH, HA HOTO TOTIIS, TpodIeMaMu, He IPUALIIO HaJIe)KHOI yBard cyaaMm i
HE MPOBOINJIA TIOJITHKY CIPSIMOBAaHY Ha PO3LIMPEHHS 1X Mepexi. BHacmimok 1poro, Bech mepios A0 MaJiHHS
MOHapXil IOBEHAIbHI CyIU 3aJHINAIUCS MPOIYKTOM TPUBATHOI IHIIATUBH 1 BUHUKAIM JIMIIE B OKPEMHX
Mictax Pociiicbkoi iMTiepii, 3aBIsKN 3yCHIUISIM MiCIIEBHX ITIOHEPIB FOBEHATIBHOI FOCTHIIII.

BucnoBku. [pyra nonosuna XIX ct. B €Bpomi Ta Pociiicekiii iMmepii Oyja mo3HaueHa pi3KHM
30UTBIICHHSM JTUTSYOT 3JIOYMHHOCTI, IO MTOCTABMIIO HA MOPSIOK JCHHUH MUTAHHA PO 3aXOIM OOpOTHOM
31UM HeraTuBHUM siBumleM. OJHUM 3 IHCTPYMEHTIB TMOJOJAaHHS AWTSAYOl 3JIOYMHHOCTI CTaB, BiKE
anpoOOBaHMid Y psAdi 3apyOiKHHUX KpaiH, clieliadbHUN Cyl Uil HEMOBHOMITHIX (200 SIK HOro e mpuiHATO
Ha3MBaTH — IOBCHAIBHHH CY).

[epmmii cyn y cripaBax HEMOBHOINITHIX OyB 3acHoBaHuil y CLUA, a mi3HilIe MOMMpPEHUH B iHIINX
kpainax: Kanani, Aurnii, bensrii, ®pannii, ['penii, Hinepmangax, Yropumai, Actpii, Icmanii, [Topryramii
Asctpanii, Hosiit 3enannii, kantonax ®paniry3pkoi [lIBeiiapii Torro.

VY Pociiicekiil imMmepii 1oBeHalbHI cyan OepyTh CBiif modaTok 3 3acHoBaHOTO y 1910 p. y M. CaHKT-
ITerepOyp3i. IlizHime momiOHI Cyau 3’SIBWIMCSA 1 B IHIMUX BEJIHMKHUX MICBKHX IEHTpax — MockBi, Kuesi,
Opneci, Karepunocnasi, XapkoBi Ta MUKOJIa€BI TOIIO.

BinmoBigno, 1iit MeTi Oynu migNOpsSAKOBaHA SIK caMa CTPYKTYypa I0BEHAIBHOTO CyIy, TaK i MOPSA0K
PO3IJIsiAy CHpaB y Cy/Ii.

IOBenanbHmii cyn 6yB OAHOOCIOHUH, IPUUOMY A0 KaHAMJATYPU CYAJi CTaBUIIMCS BUMOTH HE JIMIIE
BOJIOJIIHHS IOPUIUIHIMH 3HAHHSAMH, @ HAIBHOCTI IICHXO0JIOTO-TIEAaroTigHO1 MaiCTepHOCTI.

[Ipu 1oBEeHaNBHOMY CY/Ii CTBOPIOBABCSl IHCTUTYT «IIOTIEYUTENIBY» (MIKITYBAIGHUKIB), SIKi BUKOHYBaJIH
nyke BaxuBi QyHkmii. [lo-mepire, Born 30upanu iHGOpMAILi0 PO HETMOBHOIITHROTO, IO JToIoMarasia
YCBIIOMJIFOBATH CIIPAB)KHIO MOTHBAITIFO OT0 MOCTYIIKIB i, BIAMIOBITHO, JaBajga MOKIUBICTh 3HAWTH TTi X111
10 mpaBornopymHuka. [lo-gpyre, mnomeywuTenai KOHTPOJIOBAIM TNPOIEC pecoliali3amiinianiTka Mmicias
PO3IIILy CIPaBH y CyAi: HArJISIAM 32 HUM, HA/IaBaJlk IOPAH, TOTIOMAraii 3HAiTH poOoTy, CIIIIKyBaJIUCS
3 ioro 0aThbKaMH TOIIIO.

Po3rnsin cmpaB mpoXoAWB 3a 3aKPUTHMH JIBEpHMa, CTOPOHHIX, KpiM OaTbKiB Ta MiKIyBaJIbHHKA,
70 Cyly HE JIOIyCKany, a0M He CKOMIPOMETYBAaTH JAWTHHY. Ta ¥ momambmuii po3mis] CrHpaBH
y IOBEHAJILHUX CyJlaX, 3arajioM, Oiybie OyB moaiOHu 10 BUXOBHOT O€Cifi, aHIXk JI0 OPJUHAPHOTO CYJA0BOTO
MIPOIIECY: aaBOKAT, SIK IIPAaBHIIO, OyB BiJCYTHIN, CBIKIB MOTJIM HE BUKJIMKATH, HE iCHYBaIO i (hopMaIBHOTO
OOBUHYBAJILHOT'O BUCHOBKY.

[MokapanHs, sKi HaKJIAQAAINCS CyIISIMH OyJIH TOCTaTHHO M SIKUMH. 3aXOOH BHUXOBHOTO XapakKTepy
TOMiHYBaJI Ha/T KapaJIbHUMH.
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POLITICAL INSTITUTIONS AND SOCIO-POLITICAL PROCESSES

Onvbra CaraH
HayioHanbHul iHcmumym cmpameziyHux 0ocsaioxceHs npu lpe3udeHmosi
YKpaiHu

BOJIOHTEPCBKII PYX B YKPAIHI
v IPOTHLI TIBPUIHINA ATPECII
POCIIICHKOi ®EEPALII]

Olha Sahan
National Institute for Strategic Studies under the President of Ukraine

VOLUNTEER MOVEMENT IN UKRAINE
AGAINST THE HYBRID AGGRESSION
OF THE RUSSIAN FEDERATION

Beginning from 2014, the volunteer movement in Ukraine has become informal, but a self-
organizing system, that engaged actively into the resistance movement against the hybrid
aggression of Russia. In the active phase of the informational war of Russia and Ukraine (2014-
2016 years) the volunteer "cyber army" through the self-organization, own competence in
information technologies and patriotic sentiments, in fact, stabilized the information front with
Russia. Although, the use of the potential of the civil society and the volunteer movement as its
active element in ensuring the state security needs additional initiatives both from the
government and society itself.

Keywords: civil society, hybrid war, volunteer initiatives, information resistance, blogosphere.

IMocTranoBka npo6uaemu. Tpancdopmallis NOTIISAIIB Ha BOJIOHTEPIB 1 BOJIOHTEPCHKIN pyX B YKpaiHi,
mo BimOynacs y 2014-2018 pokax Hajana HaM MiACTaBH MOJUBHUTUCS Ha ()EHOM BOJIOHTEPCTBA Uepe3
NpU3My MPHYHMHHO-HACTIIKOBOTO 3B’SI3KY, B IKOMY iHTEepecH Oe3leKH AepiKaBH, CyCIiIbCTBA 1 OKpeMol
JFOJICHKOT 0COOMCTOCTI CHIBMIANK y KOHKPETHHX 0OCTaBHHAX SIK PE3YJIBTATy MEBHOTO iICTOPUYHOTO MPOIIECY.

Ho 2014 poky ekcmepTHa CHiTbHOTAa B YKpaiHi po3rismana BOJOHTEPCHKIH pyX SK CKIAIOBY
IPOMAISIHCBKOTO CYCIUIBCTBA MEPEBAXKHO Y IUIOMIMHI JOMOMIXXHOTO pecypcy IepiKaBH Y BUKOHaHHI
3aBJIaHb COMLIAJIBHOTO XapakTepy. TpaHcdopmallis MOTIAAIB Ha BOJIOHTEPIB 1 BOIIOHTEPCHKil pyX BimOymacs
32014 poky, konu Ha GoHI BOEHHOI 1 iH(popManiliHOI ckiIanoBoi ribpuaHoi arpecii Pocii npotn Ykpainu i
KPH30BUX SBHII B CEKTOpi Oe3rmekn i 0OOpOHM YKpaiHCHKOI JepiKaBU BOJIOHTEPH IOKA3aId 3pa3ku
OpTaHi30BaHOCTi, CAMOTIOXKEPTBHU, ONEPATUBHOCTI ¥ iHINIATHBH Y BiJICTOIOBaHHI HAIlOHAJILHUX IHTEPECIB.
Ile Hagamo HaM MiACTaBUM MOAMBUTHCA Ha (JEHOM BOJIOHTEPCTBAa B YKpaiHi uepe3 HpU3My NPUYMHHO-
HACJIiTIKOBOTO 3B’5I3KY, Y IKOMY IHTEepecH Oe3IeKH JepKaBH, CYCIUIBCTBA 1 OKPEMOI JTFOICEKOi 0COOMCTOCTI
CHIBNAJIM y KOHKPETHUX 00CTaBHHAX SIK pe3yJIbTaTy MEBHOI'O iICTOPHYHOIO MPOLIECY .

CraHn HaykoBoi Ppo3poOkm mpodaeMu. 3HAHOMCTBO 3 IpalsiIMH, [0 MPHUCBSYEHI poJi
rPOMAaJITHCHKOI'O CYCIiIbCTBA (I BOJIOHTEPCHKOIO PYXy K MOr0 CKIIAZ0BOI) y 3a0e3MeueHH] HalliOHAIbHOT
Oe3MeKu J1a€ MOXJIMBICTH BUIUIMTH Y MiAX0JaxX iX aBTOPIB TPU JOMIHAHTHI MiIXOAM: MEPIIUM — IIe
aKTyaii3allis THUTaHb JIepKaBHO-TPOMAICHKOI B3a€MOIl Y KOHTEKCTI peajizamii IONITHKH Oe3MeKH;
IpYyTHid — 1€ aKTyalli3allis MUTaHHS MEXaHI3MIB COLialdbHOI KOMYHIKaIii y 3abe3mnedeHi iH(opmamiiHoi
Oe3nexu y «BiliHax 0e3 mpaBWUi», [ MEPMAHCHTHUI CTaH «BiifHa Oe3 BiifHM» BH3HAYa€ CydacHY CHCTEMY
MDKHapOJAHUX BITHOCHMH 1 TpeTih — We akTyali3alis NHUTaHHS peanmizanii MOMITHKH Oe3meKku
B iHQOpMAIlITHOMY CEKTOpi Oe3MeKH 3a y4acTi0 IpoMaasiHChbKoro cycminberBa. {omo mepmoro miaxony,
TO TYT CIIiJI 3BePHYTH yBary Ha mpaii Takux aBropis sk O. benoga, 0. 'opbans, B. TopOyinina, /1. [ly6osa,
O. JIp300ans, O. Kopniercskoro, M. Oxesana, FO. Omanbko. MeTOONOTIYHIN KOHTEKCT TPOOIIEMAaTHKI
I(bOr0 TMHTAHHS MH MOXeMO crocrepirati y mpamsx M. Kacremsca, M. Macyma, A. Todduepa i
C. XanTiarrona. llono apyroro mixxoay, To TyT yBary mpusepTatoTs npaui M. 'ynamioka, T. €poxiHoi,
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B. Konaxa, I'. Ilouermona, O. Ilpyaaukosoi, K. I'epacumenko, B. Cmiocapa, B. llampas, 1. XapdeHko,
B. IluranoBa, Ta iHOIMX HAYKOBMIiB. TpeTil MiJXiJ MPEICTABISAIOTh TakKi 3apyOiXHi 1 BITYM3HIHI BUEHI K
A. T'inn, M. Kepi-Cwmit, JI. Meii, I'. Cenek, M. XKapos, T. llleBskos, B. bagpak, T. Icakosa, JI. KoBab,
O. PesnikoBa, A. Mictopa Ta iHIIi.

BomHouac, crpiMKe BXOMKEHHS TPOMAJSIHCHKOTO CYCHUIBGCTBA (1 CTPYKTYP BOJIOHTEPCHKOTO PYXY)
Yxpaian y 2014-2018 pokax B IDIOMMHY MPaKTHYHOI MiSTIPHOCTI IMIOMO peaTizaliii MOJITHKA HaIliOHAIBHOL
Oe3leKn CIOHyKae Hac TMOJWBHUTHCA Haled (EeHOMEH JepyKaBOTBOPEHHS Y KIIIOYi IIePEOCMUCICHHS
3aKOHOJIABUOTO PETYIIOBAHHA IHOTO CKJIAJJHOTO MPOIIECY 1 HOBUX MEXaHi3MiB KOMYHIKaIlii OpraHiB Jep:KaBHOI
BJIaJI1 3 IIMPOKOIO TPOMAJICHKICTIO 3apaiul JOCSTHEHHS JKUTTEBO BaXKIMBHUX LIIEH Iep>KaBOTBOPEHHSI.

MeTo10 IOCIIDKeHHST € OOIPYHTYBaHHS TyMKH IOJO JIOIUILHOCTI TIEPEOIHKH TMOTJSIAIB OpPraHiB
Jiep>KaBHOT BII/IM 1 YIPABIIiHHS Ha BOJIOHTEPCHKIN PyX SIK Ha IHCTPYMEHT TOJNITUKH HAliOHAJIbHOT Oe3reKkn
1 HagaHHSI HOTO CTPYKTypaM IIEBHUX IIOBHOBR)KCHb y CEKTOpI O€3MeKkw 1 OOOpOHHM uepe3 IpaBoBi i1
KOMYHIKAIliitHI MeXaHi3MHU.

JlochikeHHsI TPYHTYEThCS HA TaKMX METOIaX: ICTOPUYHOMY, CHCTEMHOMY, KOMITAPAaTHUBHOMY.
[cTopuunuil 1 cucTeMHUII METOOW MO3BOJMIM BHSIBUTH OCOOJNMBOCTI PO3BUTKY BOJIOHTEPCBKOTO PYXY
B YKpaiHi SK CKJIaJ0BOI COLialbHOI CUCTEMH Ta 3ajJy4eHHS Pi3HHUX BEPCTB HACEJCHHS [0 XKHUTTS KpaiHu
yepe3 MOUIMPEHHS MEXaHi3MIiB KOMYyHIKaIli. 3a JOMOMOI0l0 KOMITAPAaTUBHOTO METOY 3[IHCHEHO HITICHHM
MIIX1A IO PO3TIISAY TaKHX IOHATH K «TPOMAISHCHKE CYCHUTBCTBOY», «TIOpHIHA arpecisy, «BOJOHTEPCHKI
IHIIaTHBWY, «IHGOPMAIIMHUNA CIIPOTHBY, «OJI0TOC(hepay i BCTAHOBJICHO 1X CIITLHUN 3HAMCHHUK, STKHM IS
YKpaiHCHKOTO CYCITIJIbCTBA CTaB MAaTPIOTHU3M i TOTOBHICT JIO Bijicidi TiOpuaHOI arpecii.

Buknag ocnoBHoro Mmarepiamy. Ilepm, HDK nepeiitu  0Oe3mocepenHbO 10 AiSIIBHOCTI
BOJIOHTEPCBKOTO PyXy y mpoTuAii ribpuani arpecii Pocii mpotu Ykpainu 3BepHEMO yBary Ha 0coONIHMBOCTI
MIPaBOBITHOCHH MIX JIEP’KaBOIO 1 TPOMA/ITHCBKUM CYCIIJILCTBOM B YKpaiHi, siki 3adikcoBaHi B KoHcTUTyIIT
1 HOPMAaTHBHO-TIPAaBOBUX JIOKYMEHTaX, III0 PETYIIOIOTH Oe3mekoBy cdepy. Crartsa 36 Konctutymii Ykpainu
HaJae MpaBO I'poMajsHaM KpaiHu 00’ €qHYBATHCS y TPOMAJICHKI OpraHizarmii Ui 3MIMCHEHHS 1 3aXHCTY
CBOIX TpaB i cBOOOA Ta 3allOBOJICHHS MOJITHYHUX, €KOHOMIYHUX, COLIaIbHHUX, KYJIBTYPHUX Ta IHIIMX
intepecis'. TakuM YMHOM, Y BiTHOCHHAX 3 JEPKABOIO TPOMAISHH OTPUMATH iHCTPYMEHT COLHaJbHOI
KOMYHIKaIlil ¢ MpaBO BUCIIOBIIOBAaTH 1 MPOCYBaTH CBOi IHTEpECH i TPOMAJACHKI iHII[IaTHBU OMHHAJIO
JIAOIPUHTH MOJIITUYHOT TPH MAPTIid, AKi 3aBXK/IM HALIJICHI Ha 3aBOIOBAHHS BJIaJIU Ta BiJICTOIOBAHHS I'PYTIOBUX
1 kmaHoBHX iHTepeciB. OTke, TPOMAISHCBKE CYCIIILCTBO MOXKHA PO3MIISNATH SK «TOJOC HApOIY»
00’eqHanoro crenuiuyHUMH iHTEepecaMu (CKOHOMIYHHUMH, PETTIHHUMH, KyJIbTYpHUMH TOIIO), SKi
JOCATAIOTHCS 1032 CPEPOr0 MisITBHOCTI IePIKaBH.

[lo3aBnamHuil cTaTyc CTPYKTYp T'POMaasHCBKOTO CyCIHiIbCTBA JHUKTYE CIECHU(IKY MpaBHI ydacTi
IPOMaJCEKHUX YTBOPEHD y JepKaBHOMY JKUTTi. BoHM 4iTKO BU3HAuUeHi — Iie TOMOMIXKHA POJIb Y BCiX cdepax
1 1151 poJib Mae OyTH 1M030aBJIeHA TOJITHYHOTO 3a0apBIIeHHS 1 KOHPPOHTAIIHHUX cTparerii. «[ poMansiHChKe
CYCIILIBCTBO HE3aJeKHE Bill AEPKaBH, ajle B3a€MOJIE 3 IEP/KABOIO 3aPajiH CIIIBHOTO Oaray’.

Y HOBIiTHIA icTOpii YKpaiHM MOBEpHEHHS IEp>KaBH JO TBOPUYOTO IOTCHINATY TPOMAaASHCHKOTO
cycminbcTBa BimOymocs y 2014-2017 pokax, Komm KpaiHa ONMHIJIACS Yy CTaHi BiHM Ha Cxomi i
HETOTOBHOCTI Ha TOW 4Yac Jiep>KaBu 1 CUCTeMH Oe3leku i 0OOpOHU ONepaTuBHO BUPIIIMTH MUTAHHS Bifcidi
arpecii. Crpareria HauioHanbHOi O0e3mekn Ykpainu (2015), Jokrpuna indopmaniliHoi Oe3nexku YKpainu
(2017), Boenna nmoktpuna Ykpainu (2015) i 3axon Ykpainu «[Ipo HamioHalbHy Oe3meky YKpaiHu»
(2018)*** (hakTHUHO CTAamM NOKYMEHTAMH BH3HAHHS CHCTEMHHX MPOOIEM ACPIKABHOTO i BOEHHOTO

! Konemumyyis YVrpainu 1996 (3i sminamu) (Bepxosna Paxa Ykpainn). Ogiyitinuii caiim Bepxosnoi Padu Ykpainu.
<http://zakon3.rada.gov.ua/laws/show /254k/96-Bp/parand239#n4239> (2019, ciuens, 10).

? [emmyuenko, F0.C., Ba6kiu, B.JI. (1997). [onimonoziunuii enyuxrioneduunuii cnosnux. Kuis: Tenesa, 400.

* Vkas npo piwennsa Paou nayionanvnoi 6esnexu i o6oponu Yrpainu 2015 «IIpo Cmpamezito nayionansnoi 6esnexu
Yxpainuy (Ilpesunent Ykpaian). Ogiyitinuti caiim Bepxosnoi Paou Ykpainu.
<http://zakon4.rada.gov.ua/laws/show/287/2015> (2019, ciuens, 14).

* Vkas npo piwennsn Paou nayionanshoi 6esnexu i o6oporu Yipainu 2016 «IIpo Jokmpuny ingopmayiiinoi 6e3nexu
Vrpainuy 2017 (Ilpesunent Ykpaiun). Oghiyitinuii catim Ilpesudenma Ykpainu.
<https://www.president.gov.ua/documents/472017-21374> (2019, ciuens, 16).

> Vkas npo piwenns Paou nayionansnoi 6esnexu i o6oponu Yrpainu «IIpo nogy pedaxyiio Boennoi dokmpunu
Yrpainuy 2015 (Ilpesunent Ykpaiun). Oghiyitinuii catim [Ipeszudenma Yrpainu.
<https://www.president.gov.ua/documents/5552015-19443> (2019, ciyens, 18).

8 3akon npo nayionanvny 6esnexy YVpainu 2018 (Bepxosna Pana Yipainn). Ogiyitinuii caiim Bepxoenoi Padu
Vxpainu. <https://zakon.rada.gov.ua/laws/show/2469-19> (2019, ciuens, 20).
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OYIIBHHIITBA MPOTSITOM TPUBAJIOTO Yacy Ta MEPEOCMHUCIICHHS CTpAaTeTil CyJacHMX BiMH 1 KOH(IIKTIB, 1e
yCHiX BUPIMYIOTh 1HPOPMALIHHI TEXHOIOTII 1 CTIMKICTh MacoBOi CBIIOMOCTI A0 iH(OpMAIIfHUX BILIHBIB.
Bimnaroun Halie)kHe BOEHHO-TEXHIUHIN CKIQJOBid O€3MeKW CiiJl 3a3HA4YWTH, [0 B iHGOpMaIliliHiit
CKJIQJIOBIH Oe3MeKu JSHTMOTHBOM LUX JOKYMEHTIB CTalla «OpraHizaiis e(eKTHBHOI MPOTUIIl TPOBEACHHIO
BOPOXHX 1HQOPMAIIHO-TICUXOJIOTIYHUX oOmepamniii npoTu YkpaiHu» Ta MoOLTi3amis MOTEHIiaTy
IPOMAJSIHCBKOTO CYyCIIiIbCTBA.

BKIIO4eHHS CTPYKTYp TPOMAaJSIHCHKOTO CYCHUIBCTBA Y KOJIO IOPUANYHUX OCi0, 10 BUKOHYBAaTHUMYTh
HOBI (GyHKWil, Hampukiana, B JlokTpuHi iHpopMariitHOT Oe3nexkn YKpaiHH BiHECEHO O MPIOPUTETIB
3a0e3nedyeHHs iH(popMarlliitHoi Oe3neku (WISThCS MPO «BIPOBAKEHHS 3arajibHOHAIIOHAIBHUX OCBITHIX
TIPOrpaM 3 MeJia-Ky IbTypH i3 3ay4eHHsIM IPOMAITHCBKOIO CYCITiILCTBA Ta Gi3Hecy») . BoeHHa JOKTpHHA
Ykpainu HeIoJiKK aleKBaTHOTO pearyBaHHS Ha BUKJIMKU Ta PU3MKU BOEHHIM Oe3reri, Mo JeMOHCTPYIOTh
«OpraHu Aep>KaBHOI BIaJW, OPraHU MiCLEBOTO CaMOBPSIyBaHHS Ta apMisl CIICLIaiCTIB 3 MUTaHb OE3MeKH 1
000OpOHM» TIPOTOJIONIYE YCYHYTH 32 PaXyHOK «KOOPJHMHAIII MisTIFHOCTI BCIX OpraHiB Jep)KaBHOI BIAIH,
OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS 1 TPOMaAsSH Ta B3a€MOJIi 1 KOOPAMHAINT AISUIBHOCTI MIX COOOI0
CKJIaJIOBUX CEKTOPY Oe3leku i 000poHH, NepKaBHUMHU OpraHaMH, OpraHaMH MiCIIEBOTO CaMOBpSIyBaHHS,
HEypSIIOBHMH OPTaHI3aIisMU Ta 06’ €IHAHHSIMH, 30KpEMa BOJIOHTCPCHKUMH, YCTAHOBAMH ~. 3aKOH YKpaiHu
«[Ipo HamioHanbHy Oe3neKy YKpaiHu» Breplle BBIiB Y CKJIaJ ceKTopy Oesneku i oboponu (Ct. 12 3akony)
rpOMajsiH Ta TPOMAJICHhKi 00’emHaHHS, AKi JOOpPOBINEHO OepyTh y4yacTh y 3a0e3leueHHi HalioHAIbHOI
6esmekn. ChOrOJHI — Ll YeTBEPTAa CKJIANOBAa ceKTopy Oesmekum i oGopomn’. Crarrs 10 3akomy —
«['poMaacbkuii KOHTPOJIBY — TapaHTye TPOMAACHEKUM 00’ €THAHHSM, SIKi 3apEECTPOBaHI Y BCTAHOBICHOMY
3aKOHOM IOPSAIKY MOXJIUBICTb:

® OTPUMYBAaTH Y BCTAHOBJICHOMY TOPSIKY BiJ Iep>KaBHUX OpPTaHiB, 30KpeMa BiJ KEPiBHUKIB
CKJIaJIOBUX CEKTOpY Oe3meKkH i 000poHH, iHPOpMAaIiio 3 MUTaHb AiSUIBHOCTI CKJIQJAOBHX CEKTOpPY O€3meKH i
00opoHH, KpiM iHpopMaIii 3 00MEKEHUM JOCTYTIOM;

® 3TICHIOBATH JOCIIKCHHS 3 MIUTaHb HAIlIOHAJIEHOI O0e31eKn 1 000pOoHH, IMyOIiTHO TTPEe3eHTYBATH
X pe3ynbTaTH, CTBOPIOBATH IS [[LOTO TPOMAJICHKi POH/IN, IEHTPH, KOJIEKTUBH €KCIIEPTIB TOIIIO;

® MPOBOJUTH TPOMAJICHKY EKCIIEpPTH3y NPOEKTiB 3aKOHIB, pillleHb, NpOrpaM, MPEeICTaBISATH CBOI
BHCHOBKH 1 MPOMO3HMLIT A1 PO3IVIAAY BiAIIOBIIHUM ACP:KaBHUM OpIraHaM;

e Oparu yyacTb y IPOMAJCBhKHX IMCKYCISIX Ta BIAKPUTHX IApJIaMEHTCBKUX CIyXaHHIX 3 IUTaHb
TISIBHOCTI i PO3BHTKY CEKTOpY Gesmexn i o6oponn” .

Y 3aKkoHi TaK0X KOHCTaTYEThCS, 10 IHCTUTYTH T'POMAASHCBKOTO CYCIUIBCTBA MOXYTh OyTH 3allydeHi
IUISL TATOTOBKH TPOEKTIB PI3HUX JOKYMEHTIB JEP’KaBHOTO 1 MYHIIMIIAILHOTO PIiBHS, SIKi BiJHECEHO
110 cexTopy Ge3neKH i MUBiTbHOro 3axucty . Takuii KOHTEHT JOKYyMEHTIB, 110 PETYIIOI0ThH CEKTOP Oe3MeKH i
000pPOHM CTaB CBiIUEHHSM TOTO, IO JAep)kKaBa KapAWHAILHO TEPeTJISHYyJIa CBOI IMiTXOMH Y B3aEMOJIil
3 HIMPOKOIO TPOMAJICHKICTIO 1 BU3HAJIA HEaOUIKY 3alliKaBJICHICTh y CHIBIpalli 3 ii CTPYKTypamH.

OTXe, pO3TIITHEMO JisUTBHICTH BOJIOHTEPCHKOTO PyXy, skuil y 2014-2018 pokax HalHOiNbII aKTHBHO
CITIBIIPAITIOBAB 3 JCPKABOIO B OpraHisaiii Bijcidui TiOpuaHil arpecii Ta MPOTHIIT BOPOXKUM iHGOPMAITIITHO-
MICUXOJIOTTYHUM BILTUBAM Y MEIIHHOMY TPOCTOPI.

YV HOBITHIH icTOpii YKpaiHU BOJOHTEPCHKUN PYX MPOKIIIOB TP CTAIIH:

Mepumit eram: 1991 — 2012 poku. Etan mommpeHHsS i OpraHi3amiiiHO-IPaBOBOTO CTaHOBJICHHS.
[TomroBxoM pyxy craio mpuemHaHHS YKpaiHu y TpaBHi 1998 poky no mpoekty «lHimiaTHBU 1Mo poOoTi
Ha JOOpOBUTBHHX 3acafaxy», skuil iHimitoBaB €C mia kpain Cximaoi €Bponu i mposeaenns y 2001 porri
Ha OCHOBI po3nopsimkeHHs [Ipesnnenta Ykpainu MixHapoaHOTO POKY BOJIOHTEPIB.

' Vikas npo piwenna Paou nayionansnoi 6esnexu i o6oponu Yipainu 2016 «Ipo Jokmpuny ingopmayiiinoi 6e3nexu
Yrpainuy 2017 (Ilpesunent Ykpaian). Oghiyitinuii catim [lpesudenma Yrpainu.
<https://www.president.gov.ua/documents/472017-21374> (2019, ciuens, 16).

* Vkas npo piwenns Paou nayionanvnoi 6esnexu i oboponu Ypainu «IIpo noey pedaxyiio Boennoi dokmpuni
Vrpainuy 2015 (Ilpesunent Ykpaian). Oghiyitinuii catim I[lpesudenma Ykpainu.
<https://www.president.gov.ua/documents/5552015-19443> (2019, ciuens, 18).

3 3axon npo Hayionanvry 6esnexy Yrpainu 2018 (BepxoBna Pana Ykpaiun). Oghiyitinuii caiim Bepxosnoi Paou
Vrpainu. <https://zakon.rada.gov.ua/laws/show/2469-19> (2019, ciuens, 20).

* 3axon npo nayionanvny 6esnexy Vrpainu 2018 (Bepxosna Pana Ykpainn). Ogiyiiinuii caiim Bepxoenoi Paou
Vxpainu. <https://zakon.rada.gov.ua/laws/show/2469-19> (2019, ciuens, 20)

> 3axon npo nayionanvuy Gesnexy Ypainu 2018 (Bepxosna Pana Yxpaiun). Ogiyiiinuii caiim Bepxosnoi Padu
Vxpainu. <https://zakon.rada.gov.ua/laws/show/2469-19> (2019, ciuens, 20).
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Hpyruii erar: 2012 — 2014 poku. lle eran akTUBHOTO 3adydyeHHsI MIMPOKOTO KOJa TPOMAJICHKOCTI,
CTYJICHTCTBA, Oi3HECY 10 POBEICHHS B KpaiHi eTamy deMiioHaTy €Bpornu 2012 i «BIZKpUTTD) HA i XBUI1
VYkpainu s rpomansH €poru. BinOynmacst akTuBi3aiis TypHCTHYHOTO Oi3Hecy i KyJbTYpPHUX OOMIiHIB.
XapaktepHuMm € 1 Te, mo mig €po— 2012 Oy mnpuiinHsatuii 3akoH Ykpainu «[Ipo BoOJOHTEpCHKY
nistmeHICTE» (09.04.2011 p.). 3a narumu opranizaiiiaoro komitety «€BPO-2012 Vkpainay, nmpu moTpeoi
npubIM3HO y 5,5 THC. BOJIOHTEpIiB BiJ Oaxarouux cTaTH BoJoHTepamMu YEDA Hagiiinuio waiike
24 THC. 329BOK, 3 SIKMX GinbuticTs (90 %) Gymu 3 Ykpainu Ta [Tonmpmi '

Tperiti eram: 2014 — mo cerorogeHns. lle eram XBuIemoAiOHOTO 3pPOCTAaHHS KIJTBKOCTI JIFONIEH,
CTPYKTYp 1 opraHizamiii, ski cTaJM 3aliMaTHCS BOJOHTEPCTBOM. PeBororlis TimHocTi ¥ arpecis Pocii
Ha Cxoni YKpaiHM CTUMYJIIOBATU HAHOLIBII aKTUBHY YacTHHY HACEJCHHS IO y4acTi Yy MOJisX, SKi BOHH
BBaKaJIM BaKJIMBUMH AJsl ceOe 1 st gomi kpainu. Lleil eranm MoXKHa BBa)KaTH CIIAJIAXOM TPOMalsSHCHKOT
CBIJIOMOCTI, sSTKa MOO1TI3yBaJia BEIMKY KUTHKICTB JIFOJCH Ha JOMMOMOTY CHJIOBHM 1 OE3IIEKOBHM CTPYKTypam
y Bizciui arpecii’ * *. Tpuitasarra 5 6epe3ns 2015 poxy Bepxoroto Pajoro Yipainu 3axony «IIpo 3minn
10 3akony «[Ipo BOIOHTEPCHKY HisSUIBHICTB» CTa01Ni3yBallo MPaBOBIAHOCHHHU BOJIOHTEPIB 3 JEPHKaBoIo 1, SIK
6aunMo, CIIPUSIIO y TOJATBIIOMY TIEPEOLIHI POIIi BOJOHTEPIB y JAep/KaBHUX CIPaBax .

3 TOYKH 30py XapakTepy JONOMOTH CHJIOBUM 1 OE3MEKOBUM CTPYKTypam, sIKy 3iHCHIOBaIH
BosioHTepu y 2014-2018 pokax, BOJOHTEPCHKi CTPYKTYpPH MOKHA YITKO MOAIIMTH Ha AB1 BEJIHKI TPYIH:
1) ctpykTypH, siki momomaramu 30poiiHUM Cunam YKpaiHu (MUATaHHS JOTICTHKH) 1 2) CTPYKTYpH, SKi
BCTYIIWJIM Y KiOep- ¥ iHpopMarliitHo-IIcHXoJIoTiuHy BiliHy, Ky po3nodana Pocis.

Sk cBimuath nyOmikaiii HEOOXITHICTh Yy BOJIOHTEPCHKOMY pyCi Tpym Tepiioro OJioky Oyna
3YMOBJICHA HACTYITHUMHU (aKTOpaMH:

e BIJICYTHICTH B apMii IOCTaTHIX pecypciB (omsary, 3aco0iB OCOOMCTOrO 3aXHCTy, MEIUKAMCHTIB,
Txki);

e BiJCYTHICTH OpraHizalii cBoe4acHOTO 3a0e3MeUYeHHs IUMH PeCypcaMi, HalallTyBaHHs JIOTiCTHKH;

e BIJCYTHICTh MMOTPiOHOTO 3a0€3MEUYEeHHS TEXHIKOIO;

e crnabka peMOHTHO-BHpOOHMYA 0a3a;

e BIJCYTHICTh OCTaTHBOI MiATPUMKHU ODKEHIIIB 3 OOKY JIepP:KaBU.

3a migpaxynkamu JlaBuma Apaxamis y 2015 porli KibKiCTh JIOAEH, IO CHCTEMATHYHO 3aiiMaiucs
B YKpaiHi BOJIOHTEPCTBOM HapaxoByBaia 14,5 tucsu momedl. KinmbkicTs opraHizarliii cATHynIa IIOHAI
2,5 tucsui. 3a naHuMHM onuTyBaHHA (QoHIYy «JleMokpaTuuHi iHIIIaTHBU», MpOBelIeHOro y BepecHi 2014,
KOILUTH Ha paxyHKH apMii nepekaszyBanu Maibke 30% sxuteniB Ykpainu, a me 25% nepenaBaiu JOIOMOTY
gepe3 BOJOHTEpPChKi opramizamii. [lo HalBimoMmimmx Ta HAWMOTYXKHIMINX OpraHi3amii JOIMOMOTH
BilicbkoBUM  Hajexarb «Hapomuuit  mpoexT», «Hapomauii Ty, «[loBepHuch  xuBuM», «Kpuia
®enikcan, «ApMmis SOS», «Combat-UA», Bonontepcbka rpyna Pomana Jlonika Tomio.

OCHOBHMMH HaIIPSIMKaMU pOOOTH LIUX TPYIl BOJOHTEPIB CTAIIO:

e 30ip 1 nmocraBka B30oHY ATO pizHOMaHITHUX pecypciB (Xapui, iKW, OJAT, aMyHiIis,
aBTOTPAHCIIOPT, BIHCHKOBI TIPHJIAHN ), PEMOHT Ta BJOCKOHAJICHHS TEXHIKH TOIIO;

e MeJMYHA J0TOMOra MOCTPaKIAIUM Bij 00MOBUX JTiH, OCHAIIEHHS IITUTAJIB Ta JIIKApPCHb,

e nomomora nepeceiieHsM 3 Kpumy ta 30HM ATO (ropuaudHa, NCHXOJOTiYHA Ta TyMaHiTapHa
JOTIOMOTa, IOUIYK JKUTJIA Ta poOOTH, afanTamis B HOBOMY MiCIli Ta COLiyMi);

* IOIIYK 3HMKIHX 6€3BiCTH Ta po6OTa 3 BU3BONEHHS MONOHEHHX °.

' Topenos, JI.M., Kopuiescokuii, O.A. BonoHTepchKuii pyX: CBITOBHil T0CBi Ta yKpaiHCHKi IPOMaIsSHChK] MPAKTHKH.
Odiyiinuil caum Hayionanvroeo incmumymy cmpame2iynux 0ocuiodxcerv npu llpeszudenmosi Yrpainu.
<http://www.niss.gov.ua/content/articles/files/volonter-697¢4.pdf> (2019, ciuens, 23).
* Topenos, JI.M., Kopriecpkuii, O.A. BonOHTepChKHMIi pyX: CBITOBHIA JOCBI Ta YKPATHChKi TPOMAITHCHK] MPAKTHKH.
Odgiyivinuil catim Hayionanvroeo incmumymy cmpame2iynux 0ocioxcerv npu Ilpesudenmogi Yxpainu.
<http://www.niss.gov.ua/content/articles/files/volonter-697e4.pdf> (2019, ciuenn, 23).
3 . . v . e Y o % eee (¢ . 3
3Bit pociimkeHHs «BomonTepebkuit pyx B Ykpaiui». Ogiyitinuil catim komnanii “GfK Ukraine”.
<http://www.gfk.com/ua/news-and-event’s/news/pages/report. aspx> (2019, ciuens, 25).
4 Kosaub, JI. (2014). BonoHTepchKHil pyX cTae MacoBHM. Ypsadosuii kyp ep, 135 (5264), 8.
> 3aKon npo enecenns 3amin 00 OesKUX 3aKonie YKpainu wjodo eononmepcukoi disavrnocmi 2015 (BepxosHa Pana
VYkpaiuu). Bioomocmi Bepxosnoi Paou Ykpainu, 22, 146.
6 r o ’ I [ I3 .. . . [ . o .
BosonTépCchKHil pyX JONOMOTH YKpaiHCHKMM BiicbkoBHKaM. Bikinedis. <https://uk.wikipedia.org/wiki/
BononTepcbkuii pyx JionoMoru_ykpaiHcbkuMBiiicbkoBukam (2014 — norenep)> (2019, ciuens, 25).
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Ctpykrypu npyroro OJIOKy, TOOTO Ti, IO Ha JOOPOBUILHUX 3acalax BCTYMWIH Y KiOep- U
iH(opMaIiitHO-TICHXOJIOTIYHY BiiiHYy mpoTH Pocii 3asBunm mpo cebe He MEHI T'yYHO HiDXK iXHi KOJIETH 1O
crpaBi BoJioHTepcTBa. B aktuBHiN (a3i BiiHM Ykpainu 3 Pociero — ne 2014-2016 poku BoJIOHTEpChKa
«KibepapMiss» K 4eTBepTa CKJIAJI0Ba CEKTOPY OE3MeKH i 0OOpPOHHU 3a paXyHOK CaMOOpTaHi3aiii, BIacCHUX
KOMITETCHIIIH B iHQOpPMAIlIHHAX TEXHOJOTIAX 1 MAaTPIOTHYHOTO HACTPOIO (akTUIHO CcTabimizyBaia
iHpopManiiiauii poHT Bix THCKY iH(popMauiliHOro arpecopa. LleHTpoMm GOpOTBEOM CTaaM «KOHBEPTeHTH
Mefia», IO YyOCOONIITh pi3HI (OPMHU ENeKTPOHHOI KOMYHiKalii, 3acHOBaHOI Ha BUKOPHCTaHHI
KOMIT FOTEPHUX TEXHOJIOTiH. SIKIo 10 TpaauUiiHUX Melia Haje)KaTh IPYKOBaHI ra3eTH 1 »KypHalld, TO
710 HOBUX MeJlia 3apaxOBYIOTh Pi3HOMaHITHI 3ac00M MacoBOi KOMYyHiKallii, HOMIMPIOBaHI TIEPEBaKHO Yepes3
IaTeprer: ¢ BeO-caiith, enexkTpoHHI 3MI; ¢ iHTepHeT Twieepu Tene- 1 pamiokaHaniB; ¢ CatchUpTV —
IHTEepHeT-cepBicH, IO JAI0Th 3MOTY IMeperyisifaTh 3amucani Teienporpamu — Virgin Media, WorldT Vpe,
Livelnternet TV; * Bigeo cepBicu — Hulu, YouTube; * wmepexi Mmini-OmnoriB, Hampukman Twitter; ¢
couianeHi Mepexi MySpase, Facebook, Linked; * Gmoru; ¢ mopranu rpoMajachbKoi KypHATICTHKN — Digg; ¢
IuTepHeT pamio cepicu — Pandora; «  ¢oto cepsicu — Flickr, Picasa; * MoGinbHi KoMyHikamii Tomo ', siKi
JIO3BOJSUTH  BOJIOHTEPCHKHM CTPYKTYpaM TIPOSBHTH Y OOpPOTHOI Taki BaXKJIHMBI SKOCTI JKYPHAIICTCHKOL
pOOOTH SIK ONEPATHBHICTh i MHUTTEBY pEaKIlilo, TBOPYICTh Ha IPOTHBAry «CTaHAAapTamM», HaIIEHICTh
Ha I[JIbOBY ayAUTOPIIO 1 KIFOYOBY MpodiieMy, (pakTakHy oOTpyHTOBaHICTh €KCHEPTHOI JYMKH, 3aTy4eHHS
JI0 TIPOOJIEMH IIMPOKOTO KOJIa TIPEICTABHUKIB EKCIIEPTHOT CITIIBHOTH TOILIO.

[Mpuknanamu AOCUTH ycmimHOI poOOTH y MPOTHCTOSHHI arpecMBHOMY OH-JaiH iH(popMauiiHOMY
Tpadiky — MeMaM, Melia-BipycaMm, TEMAaTHUYHUM MecemkaM, iH(GOpPMAIiiHIM TTOBIIOMIICHHSM PO TOIl
3 (OpoHTY ne HayTh OOHMOBI IIiT TOIO MOXKE CITYTYBAaTH MisIIbHICTH:

e mpoekTy Stopfake, crmeniamicTi SKOTO aHANI3YyIOTh, MEPEBIPSAIOTH Ta CIPOCTOBYIOTH OpEXJIHMBY
inopmario mpo mozii B YKpaiHi, sika po3noBCIomKyeThes yepes SMI” ;

e pyxy OJIOTEepiB-TiAepiB AYMKH, SKi BHUKIATAIOTh Yy COMIaJIbHI MeEpeXi CBOi KOMeHTapi i
IPOMaJSIHCHKY TO3HIII0 3 MPUBOAY THUX YW IHIIMX TOAiA. Y «riOpuaHiii BiliHI» Pocii mpotn Ykpainu
omorocdepa crama CBOEPIIHHM «IojieM OOI0» HAapaTHBIB, AYXOBHO-KYJIBTYPHHX KOMIB 1 KOHIIETIIiN
ocydacHeHHs icTopii. OkpeMi aHaNITHKH TepekoHaHi, mo y 2014-2015 pokax y 60poTh0i 3 arpecHBHOIO
iHpOpPMaLiTHOIO MOJMITUKOIO POCIHCHKUX Mac-Mejia OJlorepu Heciau OCHOBHHM TsTap iH(opMmamiiiHoi BiiiHH
i o cyTi BuKkoHaTH QYHKIIO iHPOPMALIHHIX «BOIOHTEPIBY °;

e 1poekTy «lHpopMamiiHWA CIPOTHBY», EKCIEPTH SKOTO OIEPATHBHO pearyBald Ha BCI MOl
Ha Cxofi KpaiHH i 30BHI Ta JOBOAWIN A0 IIHUPOKOI ayAUTOPii KOMEeHTapi 3 KpaiH €BpomnH i cBiTy;

e MDKHApoJHOTo iH(popMaLiiHOro KoHcopuiymy «bacTion», SKHII BHUCTYNHB KOOPIMHATOPOM
TSITEHOCTI TIPO(UTBHUX HEYPSAOBHX TPOMAIICHKUX OpTaHi3alliid y MpOTHIii poCifichKil TiOpuaHiit arpecii 1
BIZIKPUTTI iHpOpMaLIitHOTO PPOHTY;

e cepell aHAIOTIYHUX BOJIOHTEPCHKUX TIPOEKTIB, fKI MiSUIM 1 JMiIOTh Yy SKOCTI JOTMOMIKHHX
BIpTyaJbHHUX pecypciB y iHhopMamiitHo-TIcuXooriyHii BiitHI 3 Pociero y iboMy TpeHAi cimif 3a3HauuTH
«InformNapalmy, «Kibep-xyHTa» TomIO.

Ha pnymky anamituka npoekry «lHpopmaniiinuii cnpotusB» B.I'ycapopa, ¢asu «crabimizamii
indopmartiitnoi curyarii» B iHbpopMamiiHiIA BiftHI Kpemis mpotn VipaiHu BHalOCS MOCATTH Y CIUHI
2015 poky. Lle Binbysocs TiNBKM 3aBIAKH 3yCHIUIAM NPECTABHUKIB iH(pOpMAaLiiiHOro BomoHTepcTBa’, sKi
Ha (OHI IepKaBHUX CTPYKTYp i1 Tpamuniitaux 3MI (TenebadeHHs, paio i ra3eT) MisIu OUTBIN ONEpPaTUBHO,
e(eKTHBHO, LiecnpsiMoBaHo i TBopuo. Ha mepexonanus O.KypGana aBropa monorpadii «IHbpopmaminiHi
BilHM y COLIialIbHUX OH-JIaiiH Mepexax» (2017p.) me HanTO KOHTPAcTYBajO 3 BiACYTHICTIO «aJE€KBaTHOI
BIAMOBII 3 O0KY MPOQiTbHUX IepKaBHUX CTPYKTYP 1 TAKOXK IepKaBHUX Memia. Bci ix 3ycmiuist, Ha Horo
MKy, HE MaJli BiT4yTHOTO e(heKTy» °.

Sk BimMivaroTh (axiBii y chepi iHGOpPMAMIHMX TEXHONOTIH yCIiXy Yy 00poThOI CIpHsIo
BUKOPHUCTAHHS TPEJICTABHUKAMHU iH()OPMAILIHHOTO BOJIOHTEPCTBA MEBHHUX anroputMmiB TexHomorii OSINT

' Typkoschknii, B. (2014). OpranizawiitHo-paBoBi 3acauu 3a6e3neueHHs iHpOpPMAaIifHO-ICHXOIOTi4HOT Ge3neKn

B KOHTEKCTI IOCII/KEeHHS (DYHKI[IOHYBaHHS TPAJULIHHNAX 1 KOHBEPreHTHUX Menia. Egexmuenicms depoicasrozo
ynpaeninusa, 40, 116-125.

? Cmoa, JL.E. (2015). Inpopmaniiita BiifHa B KOHTEKCTI PO3BHTKY KOMYHIKAIIHHIX TeXHONOTIL. [ ines: Haykosuii
eicnuk, 102, 375-377.

* Bracenko, T.B. (2015). Menia-muckype y cycrinsersi pusuky. Cyuvache cycninvemeo, 1 (1), 11-19.

* I'ycapos, B. (2016). Uudopmanmonnas soitna. Liens — [Tytun. Hugopmayuonnoe conpomusnenue.

> Kyp6an, O.B. (2017). Ingpopmayiiini gitinu y coyiansnux on-naiin mepexcax. Kuip: Kuis. yu- im. b.I'pinuenka, 392.
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(Open source intelligence)'”. Bona mepenbauae momryk, BubGip Ta 36MpaHHs iH(bOpMALii, OTpHMaHOI
13 BIAKPUTHX JDKEpeN 3 MOJANbIIUM Tepea0adeHHsIM ITiIeH, JIOTIKH 1 CITOCOO0IB [ii MPOTHBHHMKA IMOAO iX
IIOCHFHGHHH3 . [lepmumu mpuKIagaMy BUKOPUCTAHHS Ii€1 TEXHOJIOTIT cTaja MpakTHKa BUCBITICHHS MO
komaHnow «lHpopmauiitnuii cnpotuB» (/. Tumuyk), mnpec-uentpy yrpynoBanHs BCY B Kpumy
(B. Cere3HpOB) Ta po60Ta OKPEMHX GJIOTEPiB B COLIATBHIX MEPEexKax .

Cepen MecemKiB, sKi 3aIlyCKaUCs YKPAiHCHKOIO CTOPOHOI0, MAa€EMO BHU3HAYUTH KiUTbKa, SKI CTalIA
JIOBOJIi YCTIIIHUMH i e()eKTHBHO MpAIIOBaJM SIK HA YKpalHCBKY (BpaxoBYIOUM OKYIOBaHi TEPHUTOPIi), Tak i
Ha pOCifichbKy WiNbOBI aymutopii. HaiOimemn ycmimHUME MecekaMu, c(pOpPMOBaHUMH YKPaiHCHKOFO
CTOPOHOIO0, MO’KHA BU3HAYHUTH TeMy TIpo MixkycoOHi koHpiikTa B JIHP-JIHP, emimemionoriyni, eKoaoTigH1
Ta eKOHOMiuHi Herapas/u Ha OKYIIOBAHHMX TEPEHAX, TUCKPEIUTAIII0 OKPEMHX JIiZIepiB TEPOPUCTIB’.

[Ipore, cmig BU3HATH, IO 10 KOPCTKOTO iH(OPMAIIHHOTO MPECHHTY MEpIIOro Mepiony TiOpUaHIiH
BiMtHI Pocii mporn Ykpainu, T00TO 10 MOMEHTY mocsrHeHHs Minckkoi yrogm (2015p.), skuii mposiBUBCS
y MOIKMpEeHHI  JAe3iHdopMalii; 3aJsiKyBaHHI Ta  IICHUXOJOTIYHOMY  THCKY  Ha HaceleHHS  Ta
BIICBKOBOCTY)KOOBILIIB; ~ HaB’s3yBaHHI MEBHUX NpPaBWJI  BENEHHS JHUCKYCiH Yy Memia-pocTopi,
TICUXOJIOTIYHOTO THCKY 1 MaHIMYJIOBaHHS CBiJIOMIiCTIO; MOOiNII3amii MPUOIYHUKIB; YIIPABIiHHI KIFOUOBHUMHU
iHpopMaLiiHIME TOTOKaMH 0e3MOCepeIHEO Yy TeaTpi BOEHHMX ili Tomo VYkpaiHa 6yma Herortopa’.
[IpyrunHy 1 HACTHiAKK Li€l HETOTOBHOCTI JAEPKaBH i CYyCHUIBCTBA MU MOXKEMO CIIOCTEPIraTH SIK y CyCIiIbHO-
MOJIITHYHOMY JTUCKYpCl, IO BiOyBaeThCs Y KpaiHi ChOTOAHI, Tak i y HOBiii Crparerii HalioHaIbHOI
oesmekn, JlokTpuni iHdopmariiitnoi Oe3neku, BoeHHilt mokrpuni, 3akoHi «[Ipo HamioHampHY Oe€3meKy
VYkpainu» Ta iHIIAX MOJITUKO-TIPABOBUX aKTax.

[103UTHBHUM KPOKOM y HAlpsIMKY BH3HAHHS AEP>KaBOIO MMOTEHIIaTy iH(GOpMauiifHOrO BOJIOHTEPCTBA
MOXHa BBaKaTH TOW ¢akT, mo y xkoBTHI 2016 poky cekperap Pamm HarioHambHOI Oe3reku i 000poHU
Vkpainu O.TypunHOB 1 MDKHApOAHE TpoMajcbke 00’eqHaHHS «MiXHApOAHUI iHpOpMAaLiHHII
KoHcopuiyMm «baction» miamucanu MeMopaHIyM M[pO B3a€EMOJII0 3 METOIO MPOTHIIl pOCifchKii
nponaraagi. Cuix 3a3Haunty, mo ceoromHi MIK «baction» (koopamrarop MIK «baction», HapomHHii
JenmyTaT YKpaiHnu i kepiBHUK Tpynu «lHpopMmartiianit cipotuB» JI. TUMYyK) HaMaraeTscsi CKOOPAHMHYBATH
poOOTY BCiX CTPYKTYp iH(OpMaliifHOTro BOJIOHTEpCTa Yy HAPAMKY HpoTuaii iHdopMauiliHiil arpecii PD i
HelTpamizamii iHpopMalifHO-TICUXONOTIYHNX BIUTUBIB. [Ipu 1[bOMYy OJHHMM 3 MMEPIIOYEPTrOBUX 3aBIaHb
iHopmariitHoi TpPOTHAil, BBaXKAIOTh aBTOPH NPOEKTYy, Mae cTaTh iHGOPMYBaHHS 3axomy Ha piBHI
«CYyCIIBCTBO-CYCIUILCTBOY MIOJ0 pealbHuX moniid Ha Cxoji kpainu Ta iHdopmamiiiHoro tepopusmy PO
17 yac Ti6puaHOi Biftnu npoty YKpainm .

€. Marna — onun 3 koopauHatopiB MIK «bacrtion» BBaxkae, o mpoTumiro TiOpuaHii arpecii Pocii
CJIiJT TOTJIMOUTH 33 PaXyHOK: * 3aJyueHHs JI0 1€l AisUTbHOCTI MPEICTAaBHUKIB aKaJIeMIYHOTO CEPEIOBHILIA; *
3MiHM 30BHIIIHBOMOMITUYHOT TOHAJIBHOCTI YKpaiHChKHX OQimiiHMX 0ci0 Ta KaTeropuyHOi BiAMOBH BiX
TeOMOJIITHYHOTO XKeOpaKyBaHHS, * y3TO/KEHHS JIEKCUKOHY, IO BXKHUBA€ThCS TpH (opMyBaHHI odimidHOT
rmo3uIii YKpainu; ¢ 3AiiicHeHHS YKpaiHOI0 eKCIOPTY AOCBiAY MPOTHIII TIOPHIHIN arpecii 10 3aIliKaBICHIX
KpaiH; * CTBOPEHHS IMPUBATHO-IEPKABHOTO MapTHEPCTBA HacamIlepes y HapuHi NpoTuaii iHpopMariiiii
arpecil; * 3aCTOCYBaHHS TAKTHKH aCHMETPHYHHX JIiif; BIUTHBY Ha pociiickkoMoBHY miactiopy B €C .

Bonnowac, mepebir momii, siki BigOymucs Ha «iHGOpMamiiiHOMY (poHTi» y 2014 — 2018 pokax i
JIOCBiA yuacTi B iHdopmMarliitHi BiliHI CTPYKTYp iH(OPMAIIITHOTO BOJOHTEPCTBA JAIOTh IMIJICTABH BBAXKATH,
IO HAaBKOJO iHQOpPMAIIHOTO BOJIOHTEPCTBA € JEKiJbKa MNPOOJEMHUX MUTaHb, sKi MOTPeOyrOTh
OIIEPaTUBHOTO BUpINIEHHS. TyT IHOBHMHHA CIPALIOBATH JEpXKaBa SIK T'OJIOBHUH peryiasTop Oe3neKoBoi

' Kyp6an, O.B. (2017). Inpopmayiiini sitinu y coyianvuux on-naiin mepesicax. Kuis: Kuis. yu-t im. B.pinuenxa, 392.
? Ipyauukosa, O.B. (2017). ®enomen ingopmayiinoi Kynbmypi.: oHmoa02iunuti cmamyc ma coyioaHmponono2iumi
Odemepminanmu. Xapkis: [IpaBo, 496.

? Bepa, K. Mogens OSINT. Komnviomeppa. <http://old.computerra.ru/think/kiwi/324966/> (2019, ciuens, 30).

4 [pymaaukosa, O.B. (2017). @enomen ingpopmayitinoi Kynomypu: OHMON02IYHULL CIAMYC MA COYIOAHMPONONOSIYHT
Odemepminanmu. Xapkis: [IpaBo, 496.

> Kyp6an, O.B. (2017). Ingpopmayiiini eiiinu y coyiansuux on-naiin mepexcax. Kuis: Kuis. yu-t im. B.I'pinuenka, 392.
8 Kyp6an, O.B. (2017). Inpopmayiiini gitinu y coyiansnux on-natin mepescax. Kuis: Kuis. yu-1 im. b.I'pindenka, 392.
7 Banpak, B. BonoHTepchKi opramisaliii Ta rpoMajickKi 00’ €/IHaHHS pO3IOYATH BIIACH] IPOEKTH MPOTHIIT KpaiHi-OKyHaHTy.
Jlens. <https://day kyiv.ua/uk/article/ podrobyci/yak-zupynyty-informaciynu-agresiyu-kremlya> (2019, ciuens, 30).

¥ Banpak, B. BononTepchki oprauizartii Ta rpoMajchKi 06’ €IHAHHS PO3MOYATH BIACHI IPOSKTH IPOTHJT KpaiHi-OKyTIaHTy.
Jenw. <https://day.kyiv.ua/uk/article/ podrobyci/yak-zupynyty-informaciynu-agresiyu-kremlya> (2019, ciuens, 30).
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cdepu. [lepm 3a Bce #aeTbes mpo Te, MO AepikaBi Ta ii BIAMOBITHUM MiHICTEPCTBaM 0OE3MIEKOBOIO CEKTOPY
CJIJl MITPUMATH Ii OpTaHi3amii i 3ay4UTH M0 TisUTBHOCTI iH(opMariiiHoro npotudopcTBa. Hanpuknan,
Crnyx0a Oe3rnexku YKpaiHu Morjia O BUBUNTH MUTAHHS 111010 HAJIArOPKEHHS CIIBIpAIll MAPO3AUIIB CIIyKOU
3 MpeICTaBHUKaMU  iH(OpMaIlifHOTO BOJNIOHTEPCHKOTO pPYXy V BHUKPHTTI Ta HeWTpawisamii caiTiB
TEPOPUCTUYHOTO Xapaktepy. IIpukiamoM Moske ciyryBaTH HaOyTa HMpakTHKa Y TaKOTO POJIY MiSUIBHOCTI
cnenciyx6amu ®panii .

MinicTepcTBo  iHpopMamiitHOT ToNiTHKKM  YkpaiHw, JlepkaBHUII KomiTeT TeneOadeHHS 1
panmioMoBiieHHs YKpaiHu Moriam O B3sATH Ha cebe (YHKIIIO CHPUSHHS CTBOPEHHS iH(OpMamiiHuX
MaTepialiB 3 BUCBITJCHHS KpallMX BOJIOHTEPCHKUX MPAaKTUK 3 NPOTUAIl iH(pOpMaLifHOMY TepopH3MY
y dhopMati COmiaJIbHOT peKJIaMH, >KYPHATICTCBKHUX pPO3CIiTyBaHb, OKPEMHUX TEMAaTHUYHUX IPOTPaM.
MinicrepcTBo iH(GOPMALIAHOT TONITUKKA Pa3oM 3 BOJIOHTEPCHKUMH OpraHizalisiMu 1 3aliKaBICHUMHU
BiIOMCTBaMH MOTJI0O O TakoX po3poOWTH cTpaTerito  iHGOpMAIiMHMX KaMOaHii 3 MPOTHAil
iHpOpMAaLiTHOMY TepOpPHU3MY 1 BiIOBIHI MPOTrPaMU 13 3aJTyYSHHSIM MPEICTABHUKIB EKCIIEPTHOT CITIIBHOTH,
KypHATICTIB, 1inepis QymMku [HTepHET hOpyMiB TOMIO .

IlimHECeHHIO TPECTIDKY 1 3HAYCHHS iH(OPMAITIHHOTO BOJOHTEPCTBA Yy 3a0e3meveHHi iHdopMaItiiHol
Oesniekn YkpaiHu crnpusiia O ¥ akTHBi3amis cyO’ekTiB 3aKOHOAABUOi iHiIiaTHBU. Tak, HaNpHUKIAL,
Ha 3aKOHOJIABYOMY DIiBHI 3 METOI0 YJOCKOHAJICHHS YMHHOTO 3akoHy YkpaiHu «IIpo BOJOHTEPCHKY
JISTBHICTEY OyN0 O JTOUUTBHUM: * BU3HAYUTH CTATYC «BOJIOHTEPCHKOI OpraHi3aii», BpaxoBYIOUH CHEIU(IKY
(yHKIIOHYBaHHS «HE(QOPMaTbHUX» BOJOHTEPCHKUX TIPYIl; * JOMOBHHUTH MEpeiK HANpsMiB BOJOHTEPCHKOT
TUSUTBHOCTI 3 YPpaxyBaHHSM 11 IIPOBAKEHHSI ITi]T Yac HaI3BUYANHIX CUTYAIlii 9i OOMOBUX Iiif; * IEPETIITHYTH,
PO3’SICHUTH Ta BBECTH MUIBIHM Ui BOJOHTEPIB MiJ Yac BCTYIY O BUIIMX HABYAIGHHUX 3aKJIAJIB Ta ITIPH
npuiiomMi Ha poGOTY; * SMIHUTH MOPSIOK BiIIKOTYBAHHS BOJOHTEPAM MOHECEHNX HUMH BUTPAT °.

OTxe, ChOTOHI B €KCIIEPTHOMY CEPEIOBHII € TIEpeKOHAHHS, 110 Y IpOTHAil iHGopMmartiiiHiii arpecii
P® xepiBHMUTBY KpaiHW cnmij OifbIl AaKTUBHO 3aydaTH IOTEHI[iall TPOMAASHCBKOTO CYCIHiJIbCTBA SIK
OJTHOTO 13 KJIFOYOBUX 1HCTPYMEHTIB 3a0€3MeUeHHS CTIHKOCTI CyCIUIBCTBA 1 IEp>KaBH Yy TIOpUAHIHN BiliHI.

BucnoBku. [lepuie, riOpunHa BiliHa € OCOOJMBHIA PI3HOBHUI BifHH €MOXH IMOCTiHIycTpiamizmy. Y
MPOTUCTOSIHHI 1 pecypcaM 1 IIsAM CIiJ BpaxoBYBaTH CTaH (DYHKIIOHYBaHHS SK BXe IEPEBIPEHUX
€JIEMEHTIB CHUCTEMH HAIlIOHATLHOI OE3MEeKH, TaK 1 NUIAXHM MOKpaIIeHHS ehEKTHBHOCTI iXHBOI MIsITBHOCTI
3a PaxyHOK 3aly4eHHsI pecypcy TPOMaIsHCHKOTO CYCIiJIbCTBA.

Hpyre, crenudika camoopraHizamii HaWIWHAMIYHIIIO! CKIAmoBOi iH(OPMAIIIHOTO CYyCHiIbCTBA,
SKHUM € OJorocdepa CTBOPIOE 0COONMBUI MeXaHi3M MpOoTHIil iHGOpMAiHHO-TICHXOJIOTIYHUM BILTHBAM
MIPOTUBHUKA Ha MAacOBY CBIiJJOMICTh, IO IEPETBOPIOE 1H(OPMALIHHO-BOJIOHTEPCHKIA PYX Y BaKIMBHMA
eJIeMEHT CHUCTeMH iH(popMaIliiiHoi 0e3meKy.
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HauioHanbHuli iHcmumym cmpameziyHux 00cioxceHb, YKpaiHa

IPABOPAJIUKAJIBHI OB’€THAHHSI
B CYCHIUIBHO-ITIOJIITHYHOMY KUTTI
CYYACHOI YKPAIHHA

Oleksandr Korniievskyi, ScD in Political Science
National Institute for Strategic Studies, Ukraine

FAR-RIGHT ASSOCIATIONS
IN SOCIAL-POLITICAL LIFE
OF MODERN UKRAINE

The article covers the expansion of Ukrainian far-right associations after the Revolution
of Dignity, strengthening of their influence on the structuring of the civic sector in Ukraine.
The foundations of modern far-right ideology are described. Particular attention is paid to the
electoral prospects of far-right radicals in the context of the basic social-value orientations
of Ukrainian society. The article discovers that the political priorities of far-right radicals largely
correspond to Ukrainians’ sentiments and expectations observed by sociologists. At the same
time, conflict methods of implementing program objectives far-right radicals espouse generally
do not get significant public support. As a result, the social-political marginalization of ultra-right
currently does not allow them to rely on real electoral success and gaining power
in a democratic way.

Keywords: far-right radicalism, Ukrainian nationalism, far-right associations, civic activism,
social-political life of Ukraine.

3MiHa CYCHIIBHOI CHTyalii Ta MOJITHYHOI KOH IOHKTYPH B YKpaiHi BHACHIIOK JpaMaTHYHHUX MOMAIN
2013-2014 pp. 3ymoBHiIa HE JWIIE MATPIOTHYHY MOOLTI3AIiI0 YKPaiHCHKOTO CYCIIIBCTBA, a W IOMITHY
AKTUBI3AIII0 PaJUKAIbHUX HAIIOHATICTUYHUX TPOMAJCHKHX 00’ €qHaHb. Y4YacTh Yy MOBAJCHHI BJaau
MOMEPEHBOr0 TOJIITUYHOTO pEeXuMy Ta OoioBuxX nHisix Ha JlonOaci Hamana paguKalbHIM mnpaBuLi
HaWTOTYXXHIIIOTO IMITyJIbCY JIO CAMOOpPTaHi3amii BiJg dYacy BiAHOBIEHHS YKpaiHCHKOi Jep:KaBHOCTI
y 1991 porti.

Byayun xapakTepHMM ~ €IE€MEHTOM MOJITHYHOTO  «IaHAmadTy»  He3anexHoi  YKpaiHu,
MpaBOpaIUKaIbHUA CYCHITBHUA pyX TIOBCSIKYAaC TNpuBepTaB yBary ¢axiBmiB. Pi3Hi #oro acmexTu
mocmimkyBam  A. Acrad’e, O. bimozepchka, M. BytkeBuu, €. Bacunmpuyk, T.Bosmsk, O.apans,
C. I'paboBchkuii, B. 3amupaka, M. KpaBuenko, €. Kypmamos, B. Jlixauos, I'. Jlynumwun, FO. Pamgyenko,
I. Tanunn, B. Tkauenko, B. Uemepuc, A. lllexoBuos. Ilompu HasBHICTH 3HAYHOTO MAacHBY TEMaTHUYHHUX
JOCITIIKEHb, CHOTOMHINTHIA PO3BUTOK CYCIUIBHO-TIONMITUYHUX IPOIECIiB OOYMOBIIIOE HEOOXiTHICTH
iHTeHCH]iKalii HAyKOBHX MOUIYKIB 3 METOIO 3’SICYBaHHS POJIi 1 MIiCIsl IPAaBUX PAJUKAIIB y TPOMAJICEKOMY
XKHUTTI YKpaiH! Ta iXHHOTO HAMOIMKYOTO MONTITHYHOTO Maiil0y THBOTO.

Jlo uncna nmpaBopaguKaNbHAX OpraHizaliil 3a3BHYail BiIHOCATH: MONITHYHI mapTii — Beeykpainchke
00’ eqnanas «CBoboma» (BO «CBobomay), «Hamionansauit kopryce» (HK), «IIpasuii cextop» (IIC), YHA-
YHCO (Yxkpainceka HamioHajdbHa acamOues — YKpaiHChbKa HalllOHATICTUYHA caM0000poHa), «bparcTBo,
inkomn — Konrpec yxkpaincekux HamioHamictiB (KYH); nmeski rpomaaceki ctpykrypu (Opranizaiis
ykpaincekux HamioHamictiB (OYH), Bceykpaincpka opramizamis «Tpu3yo» imeni Cremana bampepw,
Comian-Hamionansna Acambness (CHA), C14, Hamionansauii pyx «JIS» («/lepxaBHuipka iHimiaTusa
SApomay), «Kapnarceka Ciu» Ta iHOI); HU3KY HedopMalbHUX O00’€IHAaHb Ta MEPEKEBHUX CIIIBHOT
(«PeBouroriiiHi mpaBi cunm», «YKpaTHCHKUH TpaIuiliOHANICTHIHAN KITyOy», «HopHuii koMiteT», « Tpaanis
i mopsiok», «Peaniny, «Katexon», «Hemesuaa» ta inm).

Crin BpaxoByBaTH, LIO MPAaBOPaAMKaIM CIHPAIOTHCS 3HAYHOIO MIpOI0 Ha CHUIBHY M, J0 TOTO XK,
KITbKICHO 0OMEeXeHy comianbHy 0a3y. ToMy BeNbMHU HOUIMPEHUM € Apei] YIeHCTBA, MEPETIKaHHA KaJpiB
Bix omHiel opranizamii 1o iHmoi. o mpukiany, ocaoBoro I1C cramo BO «Tpuzy6», ocHOBOIO A30BCHKOTO

100



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 6 Issue 2 2019

pyxy (a 3romom i HK) — CHA Ta, ocobnmBo, mapaminitapHa ctpykrypa «llarpior Ykpainm», kagpoBum
JIOHOPOM Ofpa3y KUIBKOX yIbTpampaBux opraHizamiii suctymmwia YHA-YHCO. BriMm, ckmagauMm i
MaJIOIOCTIKCHUM  3QITMINAETBCS THUTAaHHS BHYTPIIIHIX B3a€MO3B’S3KIB 1 BIUIUBIB B YJIBTPAINlPaBOMY
CepeIOBHILI, 30KpeMa BIUIMBY MapriHaJbHUX, JIATSHTHUX TPOMAaJChKUX 00’€IHaHb Ha BigoMi B YKpaiHi Ta
3a 11 MeXkaMH TIpaBOpaTUKaIbHI ITOITHYHI TTAPTii.

3pemToro, HaBiTh camMa HAaJCKHICTh Tiel YW Ti€i CHUTBHOCTI 0 MPaBOPAJUKAIBHOTO CETrMEHTY
rpOMajcbKol camMoopraHizamii He 3aBXIW MiAJA€ThCS BCTAHOBICHHIO Yepe3 BiACYTHICTh YHiBEpCaIbHUX
KpuTepiiB mpaBoro panukamismy. Tak, mBeWnapcekuii momitonor Xanc-I'eopr bern, anamizyoun
paguKaabHi paBi MapTii, BBaKa€ TAKUMU TapTii, sAki: (1) He BU3HAIOTH KYJIbTYPHUX IIIHHOCTEH, COITiaThbHOL
PIBHOCTI Ta COLIANBHO-TIONMITHYHAX CHCTEM CYYaCHHMX JEMOKparii 0e3 pyiHHyBaHHS iXHIX OCHOB;
(2) HaronomIyrOTh HA €THIYHII TOMOTEHHOCTI Y CYCHIBCTBI; (3) BUCTYIAIOTH 32 HeoniOepalbHy eKOHOMIKY,
3aXHUCT IHOWBINA BiX KOPYMII Ta CBaBULII OEpKaBHUX YCTAaHOB, 3arajJibHe OJaro, BIPOBAKEHHS
aHTU(EMIHICTUYHOTO 3aKOHOJABCTBA; (4) OUONIOE Xapu3MaTUUHUM Jinep; (5) € HmeHTpalli3oBaHUMHU Ta
iepapxiyHO OpraHi30BaHUMH 00’ €IHAHHSAMH, IO BIAIOTHCS O MOMYNi3My SK METOAY OTPHUMaHHS T'OJOCIB
BI/I6OpI_IiB1.

OnHak, cbOroNHI Liei MepeniKk He € BHYEPIHUM i MOTpedye Kopekiii. 30kpeMa, B MOJITHYHOMY
CHeKTpi cydacHoi YKpaiHM pamuKanbHi mpaBi (yJIpTpamnpaBi) iZeHTH(DIKYIOTbCS 3a HU3KOIO 3arajbHUX 1
cnenudiuHuX, TPAJUIIITHAX 1 HOBITHIX BiIMIHHUX PHC.

Cepen i71€0J0TiYHIX MapKepiB yKpaiHCHKOTO IPaBOTO PATUKai3My CIiA BHUIUTUTH: KpUmuuue
CMAGIeHHsi 00 NAPIAMEHMCbKOL 0eMOKpamii — SIK aJlbTepHATHUBA 1 OOCTOIOIOTHCA Ti YW Ti Pi3HOBUIM
aBTOPUTApHOIO TMPABIIHHSA, E€6POCKEeNMUyu3M — KpUTHKa NOMTHKH €Bpomneiicbkoro Coro3zy Ta
€BPOIHTETPAIIHOTO Kypcy YKpaiHH; 8y3vbKo emHiyHe 6usHauenHs nouwamms Hayii («KpoB 1 TPYHTY);
anmuypbanism; kcenogobio (B miana3oHl Bil NOMIPHOI 10 HEMPUMHUPEHHOI); 3anepeyenHs 3a2aibHO20
2pOoMAOAHCIMBA Mma PiGHOCMI NPas, SKAM MPOTHCTABISETHCS 171es1 «BiAMOBINAILHOTO TPOMASIHCTBAY, KOJIH
00CsT TPOMaJITHCHKUX TIPaB JIIOIMHA MPOMOPIiHII 00CSATOBI BUKOHYBaHUX HEIO CYCIIIBHUX 00OB’S3KiB;
Minimapu3m, SKUH CyNpPOBOIUKYIOTh 3aKIMKM [0 Hepersiny Oe3’siiepHoro  crarycy  YKpaiHy;
AHMUKOMYHI3M, SKHHA XapaKTepu3ye HENPUMHUpPEHHE CTAaBICHHS OO0 PaAsSHCBKOI H00M Ta i CHailuHH:
CHUMBOJIIYHOT Ta MEMOPIaITBHOI.

lomo «HeomibepamiaMy» yIbTpamnpaBuX, TO CJiA BiA3HAYUTH, IO 1JE0JOTIA YKpaiHCHKOI
panuKaNbHOI PaBUI PsCHIE aHTHIIOEpaTbHUMHE Ta €TaTUCTCHKUMH MOTHBaMHU. [Ipy 1IbOMY B EKOHOMIYHIH
yactuni nporpamMu BO «CBo6oaa» BOHM € HACTINBKH CHIBHUMH, LIO 11 MOYKHA BBaXKaTH COLIaNTiCTHYHOIO.
Bomnodac, cmibHMM JUISI TIpaBHUX 1 JIBHX TIOMYJICTIB € aKTWBHE BHKOPHUCTAHHS AaHTHOJITapXidHOI
PHUTOPHUKH Y ITyOIIUHIH MO THIIL.

3HAKOBOIO 3aCaJHUYOI0 PHUCOI0 BITYM3HSAHMX TPAaBOPAIHMKAaliB, SK 1 BCIX YIbTpampaBUX pyXiB
B €BpOM, € OpieHTAIisi HA [EBHI «CIABETHi» NMEpioM CBOEi HAIIOHAIBHOI icTopii’. B yKpaiHCHKOMY
KOHTEKCTI II¢ BHSBIBIETBCS Yy IMMOCHJIICHOMY alleiOBaHHI JIO CHAAIIAHN ITOBCTAHCHKHUX (1942-1954),
pesomoniinux (1917-1921), xo3anpkux Ta, HaBiTh, 4aciB KuiBchbkoi Pyci (kHsxkoi moOu), imeamizariii
TOTOYACHUX MUTITApHUX TPAAHWIKA Ta BiCbKOBUX mepemor. OpHaK, OIHKU MO MUHYIOTO (MPUMipOM,
XmenpHunaanaE 9u 60poTh0n OYH-VYIIA) pi3HMMEH COMIaTbHUMHA Ta CTHIYHHMH TPYHaMH YacTo €
KOHTPOBEPCIMHUMHU 1 KOH(QIIKTHUMH, 10 HAJa€ JOJATKOBOTO JECTPYKTHBY Ta KOH(MPOHTALIMHOCTI
myOMiYHIi PUTOPHLI Ta NPAKTUYHIHN AisSUIBHOCTI MPaBOpaAUKaIbHUX OpraHizariil.

Ha 1 Takoi «3aHypeHOCTI B MUHYyJe», OCTaHHIM 4YacOM JIesKi YKpaiHCBhKi yIbTpampaBi CXWIbHI
JeKJIapyBaTl TEXHOONTUMI3M, IHHOBALIWHICTh Ta iHINI €JIeMEHTH 3a0e3MEUeHHsS IMOJANIBIIOT0 PO3BUTKY
Vkpainu. B iX mporpamMHHX AOKyMeHTax Jeaajii Oinbplie yBard NPUALISIETHCS NMUTAHHSAM «HAYKOBOTO
MIPOPUBY», BUCOKHX TEXHOJIOT1H, YETBEPTOI MPOMHUCIIOBOI PEBOMIOLIT Y KOHTEKCTI MOKIMBOCTI HO€IHAHHS
HOBITHIX TEXHOJIOTIYHUX JOCATHEHB 13 «BIYHUMH IIHHOCTSAMH» Ta TEPEBIPCHUMH YacOM i€papXidHUMU
dopmamu cycminbHOT opranizanii (Tak 3BaHuil «apXeopyTypu3M») .

Cepell OCHOBHHX COLiaJIbHO-OpraHi3aliiHUX XapaKTePUCTUK BITUYM3HIHOT paJuKabHOI MpaBHILi
BHOKPEMHMO TakKi: OIEPTSA Ha MOJIOAb, SK Ha HAHOUTBIT CXWJIBHY OO0 PaauKali3My COIIaIbHY TPYILY;
TFOTOBHICTh [0 3aCTOCYBaHHS CHJIM, KOH(MJIKTHICTH, BIJIHOCHO BHCOKa MOOUII3alliiiHa CIPOMOXKHICTH —
OUTBILICTh TPaBOpPaIUKAIBHUX aKLild HEe € MacoBHMH, MpPOTE, BPAaXOBYIOUM 3arajbHy HEYHCEIbHICTh

"' Mudde, C. (2002). The ideology of the extreme right. Manchester: Manchester University Press.
? Binepman, B. (2008). Esponeticokui pawusm: nopisnanshuii ananiz. Kuis: Jlyx i Jlitepa, 226.
* [poepama nonimuunoi napmii «Hayionansruii kopnyey (2006). Kuis: Opientup, 23, 40-41.
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yIbTpanpaBUX OpraHizaiiii, MaeMoO KOHCTaTyBaTH, WIO0 X WICHM Ta Oe3MocepenHi MPUXUIBHHUKU €
3TYPTOBAHIIMIMAMA, MOTHBOBAHIIIAME Ta TUCIUTUTIHOBAHIIIMMH, HIXK y OUTBIN MOMIPKOBAHHUX MOJITHIHHX
CIUTBHOCTEH.

3a3HavyeHi OCOONMBOCTI paJWKanbHOI NpPaBUIl BU3HAYAIOTh ii Micue B 3aralpHiil CTPYKTYpi
aKTHBHOCTI TPOMAJsH YKpaiHu 3a CydacHOI T00M.

Hdo mowarky 2010-x pokiB TmpaBuii paaWkaimizM B YKpaiHi 30BHI BUSBISIBCS MEPEBAKHO
y TEOPETUYHIHN MIOMKHI (IHTepHET-aKTHBHICTh, IHTEJIEKTYaJIbHI CepeOBUILa) Ta B OKPEMUX PE30HAHCHHUX
MOMIAX CHJIOBOTO XapakTepy (BYJIMYHI CYTHYKH, MDKETHIYHI KOH(QIIKTH, BaHAamizM). Bunstkom Oyna
KUTbKaMicssYHa OpraHi30oBaHAa yd4acTh NpaBopaaukaiiB (mepeBakHo wieHiB YHA-YHCO) y mporectHiit
akuii «Ykpaina 6e3 Kyumm» B3umky 2000-2001 pokiB, sika oOMexuIacs paMKaMu «BYJIHYHOI TIOJTITHKNY.
[lepmuit MimiTapHUA AOCBiA YKpaiHCBKiI YJbTpampaBi 3700yBalld 3a KOPIOHOM — Y «TapsyuX TOYKax)
1990-x pokiB (IIpumnictpoB’s, ['py3is, Yeuns, Tepuropis komumaboi KOrocmasii). OgHodacHO YKpaiHCHKI
npaBi pajuKalyd HampanbOBYBaJM HEOOXiJHY iJ€0JIOTiuHy, OpraHi3alliiHy Ta HABUYKOBY 0azy s
MOJANBIIOT JisSUTBHOCTI B YKPaiHCBKOMY CYCITiIBbCTBI.

I3 ycmixom BO «CBoboma» Ha mapmaMeHTCHKHX BHOOpax-2012, TuMm Oimbllle — 3 MOYaTKOM
€Bpomaiinany Hanpukinii 2013  poky, ykpaiHChbKa pajuKaibHa TpPaBUIS BIEBHEHO BUXOAUTH
i3 IOJIITUYHOTO aHJCTPAYHTY.

[licns momiit mucromama 2013 p.— mrotoro 2014 p., ski oTpuMmanu Ha3By «ECBpoMaiiman» Ta
«Pesomrortisi  ['igHOCTI», TIpaBi paaWiKanmy, IO CIOBIAYIOTH iIEOJIOTII0 YKPAiHCHKOTO HAIlIOHAJI3MY,
NepIIMMH  TCJs IMX Monaid chopmyBanu HOBY moiitThyHy maprito («[IpaBuil cexTop») Ha OCHOBI
(dopMarizoBaHnx 1 HepOpMalli3oBaHUX TPOMAJICHKUX OO0’€THAHb, [0 Opaian Oe3MmocepeaHr0 yd4acTb
y 3a3HaueHUX Bume mnoxisx. Ilizmime, y 2016 p., BXomi NONITAYHOI caMoopraHizamii YacTUHU
NpEeACTAaBHHUKIB IPAaBOPaJAUKAIBHOTO CETMEHTY TpPOMAJICBKOI caMoopraHizamii odopMmuiacs Ine OjHa
MOJIITHYHA TapTisl MPaBo paguKanbHOro WTHOY — «HaioHanbHUI KOpITyC».

[lozuTnBHO oOIiHIOWOYK (OPMYBaHHA TMAPTIHHUX CTPYKTYp 3a ydacTi TPOMAICHKOCTi, IO
KOHIIETITYATbHO MAa€ CIPHUATH BHKOHAHHIO TOJMITUYHUMH TAPTiIMU IXHBOI MPEACTaBHUIILKOI (YHKITIT,
BB2XAEMO 3a HEOOXiJHE 3a3HAYMTH, L0 MpPaKTUYHA MAiSJIbHICTH NpPaBOPaIUKAIBHUX MHapTiil yHmpoIoBK
2014-2015 pp. Mama i TeBHI HETaTHBHI HACHIIKH JUIA TAapJaMEeHTCHKOTO TIPOIeCy: TPUBHECEHHS
IO TTAPJIAMEHTY pPATuKaIbHAX 1 TIOMYIICTCHKUAX ITIXOMIB, TIEBHE 3HIDKCHHsS TMpodeciiiHoro piBHSA
JIeTyTaTCHKOTO KOPITYCY .

Ha 3aranpHoMy Ti1i MiniTapu3anii ykpaiHCBKOTO TPOMaASTHCBKOTO CYCIiIbCTBA, MOPIBHAHO 3 iHIITUMH
MMOJITHYHAMH CHJIAMH, TIPABOPAAWKAIN BHPIZHAIOTHECS MOTYXHIIIAM MUTITAPHUM CKJIATHAKOM Y CBOIN
MPaKTUYHIN AisUTbHOCTI. BinTak, npaBopaguKaibHi MOMITHYHI CTPYKTYPH 3aKOHOMIPHO BiJIirpalid BaXKJIUBY
poib B 000poHHIN M0oOimi3aLii y HalOIIbI KPUTHUHUE Tiepio] OoiioBuX Nill Ha cxoxi Ykpainu. Tak, y nei
nepiogq BO «Csoboma» Ta IIC mocuth omepatuBHO cdopmyBaiu Ooe3maTHI JOOPOBOIBYI ITiIPO3IiIH
(mobpoBonbunii 6atansiton «Ciu» ta J{odpoBompunit Ykpaincekuit Kopmyc «I1C» BimmoBigao). HaTomicTh
HK ¢aktnuHo chopmyBaBcs HaBKOJIO OJHOTO 3 MEPHIMX TOOPOBONBYMX OaTaNbHOHIB (3roJOM — Yy MOJK
«A30By») Ta #oro nuBinbHOTO Kpmia (LluBinpanii Kopmyc «A30B»), YKOMIUIEKTOBAHOTO T'POMAaICHKUMHU
AKTHBICTAaMH HHU3KW JABHIMIHMX MPaBOPAAUKAIBHUX CTPYKTYp. 3HAUYHA KITBKICTh YJIBTPAIIPaBUX MOTIOBHIIIA
JIaBH 1HIIUX JOOPOBONIBUMX OaTanbiHoHIB («Alnapy, «[lonbacy, «Kuis-2», «llaxTapcek» Ta iHMIi).

Ha xBuwii winitapuszanii mpaBopaAvKalbHUX NapTi y mocTMaigaHHid YKpaiHi BUSBISETbCA
TEHJICHLIS 10 IEPEHECEHHs CHJIOBUX METOJIB Y CyCHIJIbHO-IIONITHYHE JKUTTA Ta X aKTUBHE BUKOPHCTaHHS
Ol Yac pi3HOTO pPOJNYy MAacOBHX TPOMAACHKHX akmii. Tak, CTBOPEHO TpPENEJCHTH ydacTi 030pO€HHX
MPEJCTAaBHUKIB MONITHYHUX HapTii Ta iX BIMCHKOBUX CTPYKTYp Y KOHQIIKTaX Pi3HOMaHITHOTO XapakTepy
B JIeSKUX perioHax i cronuili Ykpainu — micti KueBi. ¥V KinbKoX BHIMaAKax e MPHU3BENO MO JOJCHKUX
Brpar (iHmuaeHT y MykadeBomy 11 mmmast 2015 p., Tepakt y Kuesi nmepen OymiBiero BepxoBuoi Pamm
VYkpainu 31 ceprus 2015 p.). Takoxk mpaBi paguKaiyd aKTUBHO JONYYHJIUCS 0 IPOLECIB JICKOMYHI3allii,
Hacamrepesa A0 JEMOHTaXy IaM’ ATHUKIB PaasHCHKUM JEpKaBHUM 1 MONITHYHUM AistdaM («JIeHIHOTamy),
0 HEPIJKO CYMPOBOIKYETHCS MPOSIBAMH BaHIATI3MY.

3a3HaveHi BUINE Ta iHIII MOAIl 3aCBiAYWIIM, IO HA BHYTPIIIHBOIONITUYHINA apeHi MpaBopaJuKain
HAMaraTUMYThCSl TPUMAaTH BHCOKHMH TpagyC TPOMaJAChKOi aKTHBHOCTI, 4acoM JECTPYKTHUBHOI 3a CBOIM

! Hapmitina cucmema Yxpainu 00 i nicisa Maiioany: sminu, menoenyii po3sumky, cycninohi 3anumu: 1HHOPM.-aHAIIT.
Marepiaiu 10 MixkHapogHoro kpyrioro croiy «[lapTiiiHa cucrema YKpaiHu Ha CydacHOMY €Talli: BUKJIMKH,
poOemMu, cyciibHi ovikyBaHHs» 16 BepecHs 2015 poky (2015). Kuis: Llentp Pazymkosa, 24-26.

102



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 6 Issue 2 2019

3micToM Ta fifictBoM. [loka3oBo, 110 y mepuiuii pik micisi mpoBeneHHs €BpoMaiaHy KiJbKiCTh MacOBUX
MIPOTECTHUX aKIIiH 3a YJacCTi yIBTPaNpaBuX CYTTEBO IEPEBEPIIIIIA PiBEHD «I0peBOMIOIiHHOTO» 2013 poKy,
gyoMmy crpusiio mpoBeneHHs 2014 poKy m03a4eproBHX TMPE3UACHTCHKUX, a HAATO — MapiIaMEHTCHKHUX
BuOopiB. Tak, ynpomorx ceprnHs-xkoBTHs 2014 p. (HanepenoaHi BuOopiB no BepxoBHoi Pagu Ykpainu)
MIPEICTaBHUKH PAJUKaAIbHOI MPaBULI B3SUIM Y4acTh y 275-TH MacOBUX NMPOTECTHUX aKILIiAX, IO CTAHOBHUJIO
59 % Bim 3araJbHOTO 4YHUCIAa TPOBEIACHUX 3a e IepioJ TaKoro CHpPSMYBaHHS MAacOBHX 3aXOlliB,
yYacCHUKaMH SIKUX OyJM MapTiiiHi CTPYyKTypH abo OoKpemi MONiTHKH. BinTak, HAHMOMITHIIIMMHU AIHOBHUMU
0c00aMH TIOJITHYHUX TPOTECTIB B YKpaiHi y Mepimuil mocTMalJaHHUNA pik OyJu caMe MpaBOpairKallbHI
crpykryps — I1C i «CBoGoma» .

VY nicnsBuOopunii epio]] yabpTparpasi Haali BiI3HAYAINCS TPOBECHHSIM TYYHUX BYJTUYHUX aKI[ii.
VYxe cramu TpamuiidHUMH BedemoaHi (akensHi Mapmn («Mapm CnaBu ['epoiB») y Kuesi Ha csTO
ITokpoBu 14 x0BTHS, iK€ OTHOYACHO BIIIAHOBYETHCH, SIK JIeHbp YKpaiHCHKOTO KO3alTBa Ta jJaTa 3aCHYBaHHS
VYxpaincekoi [ToBcrancbkoi Apwmii, a Bim 2015 p. € nepkaBHUM cBATOM — J[HEM 3axHCHUKA YKpaiHH.
VYdacTp y nux 3axofax mopoky Oepe 0au3pko 10 THC. HamioHAJI-paguKaliB, 31€01IBIIOTO — MOJNO/I JIFOH.
MacoBi 3axoau MpaBOpaAMKaIiB PeryJsipHO BigOyBarOThCS TakoX Yy AeHb HapomxkeHHs C. banmepu (1
ciuns) Ta Jenp mam’sti [epoiB Kpyr (29 ciuns). s MITHHTOBOI camopernpe3eHTalii npaBopaauKaibHi
opraizamii Ta pyxH, KpiM CYyTO NaTpiOTMYHOI, HaMararOTbCs BHKOPHCTOBYBaTW W IiHINI TEMAaTHKH,
HaW4YacTillle — aHTHOJIrapXiyHoro crpsiMyBaHHA. Tak, y kBiTHi-TpaBHi 2018 p. B KueBi Ta Kinmbkox
obmacHuX TeHTpax BimOymucs imimifioBani BO «Cob6omoro», HK Tta IIC «mapmi cwim Hamii «3a
yKpaiHchbke MaiOyTHe Oe3 omirapxiB» (y cromuii YKpaiHu y IIbOMY 3aXOJli B3sUIM y4acThb MOHAA 5 THC.
ydacHukiB). Hacrymaoro poky— 24 mrotoro 2019 p. ycromumi VYkpaiHW HH3Ka HAliOHATICTUYHUX
cTpyktyp Hadom 3 BO «CBoOoma» mmijm dYac KITbKaTHCAYHOTO «Bida TimHOCTI 3a YUCTI BHOOpPM»
AQHOHCYB&JIM MacIiTaOHy CIUTBHY KaMIaHII0 TMPOTH «CKYIMIBIi TOJOCIB oOJlirapXaMu» Ta IHIIAX
¢danbcudikaniii HAPOJHOTO BOJICBUSIBICHHS.

[lopsia i3 MITHHIOBOIO Ta MPOTECTHOIO AKTHUBHICTIO, MPAaBi PagUKald NOIYUYHMIIMCSA 1O YTBOPEHHS Ta
MITPUMKH BOJIOHTEPCHKUX IHIIIATHB Ta OpraHi3alliid, TPOMaJChKHUX 00’ €qHaHbL MATPiOTHIHO-BUXOBHOTO,
OCBITHBOTO, BHAABHUYOTO, IPABO3aXMCHOIO CIpPSIMYyBaHHSA. TakK, CHJIAMH MOJOADKHOTO KpHWia
BO «CBob6oma» — BMI'O «Cokim» — po3rOpHYTO BCEYKpPaiHCBKY MEpexXy 3 16-TH COPTHBHO-BUIIKLTBHAX
TabopiB, BIPOBAKEHO HHU3KY KyJIbTypPHO-TYMaHITApHUX IiHIIIaTHB. MaTepialbHUM 3a0e3MeueHHIM
YKpaiHChKMX BIHCHKOBUX 13 3aximHoi Ykpainu Ha JloHOAci OIKYeThCS CTBOPEHH IIifi ITaTPOHATOM
BO «CBobGona» bmarogitinuit  ¢onx «Csobona-Iinnicte-Ilepemora». HK omikyeThcs IisiIbHICTIO
CTBOPEHOTO yIIepIie B YKpaiHi BHIABHHUIITBA BiHCHKOBHX-IOOPOBOJIBIIB Ta BOJOHTEPIB «OpieHTHDPY,
pearizali€lo  COIIadbHOTO MOJNIOADKHOTO Tpoekrty «Kozampkuii  niM», poOOTOIO  JiTepaTypHO-
MpOCBITHUIBKOTO KIyOy «IlnomiHb», opraHizamiero BiHCHKOBO-IATPIOTHYHOrO Tabopy Ui IiTed Ta
oHanTBa «AszoBeup». Cmig nmomatv, MO II€BHA YacTHHA KOPHUCTYBadiB COLIAIBHUX MEPEx
JI0 TTapaMiTiTapHUX OpraHizamiii BimHecda CTBOpeHy B cTpykTypi HK rpomManceky oprasizariito
«Hartionanshi apyxunm»”. Ha i ogimiitnomy caiiti (http:/ndrugua.org/) 3asnaueno: «lle opramizamis,
METOIO K01 € 3a0e3MeyeHHs MOPSAKY Ha BYIUIIX YKpaiHChKuX MicT. OcoOoBHid ckilaa oprasizamii — 11e
KOJIUTITHI YYaCHUKN OOMOBHMX IiH, MATPIOTHYHA MOJIOAb Ta HeOalmIyKi TPOMAIsHHM, IO MOIUISIOTH HAIe
MparHeHHs TOKpAaIIUTH Oe3lEKOBY CHUTyalilo B JepkaBi». YTiM, BU3HAueHI U ONpPWIIOTHEHI
I'O «HamionansHi ApYKUHW» MPIOPUTETHI HAMpPSIMU CBOET AiSIIBHOCTI (OXOpPOHA TPOMAACHKOTO MOPAIKY,
CIPUSIHHA 00OpOHI YKpaiHW, YTBEPHKEHHIO 3J0POBOTO CIOCOO0y SKUTTS, 3aXMCT MAJOr0 Ta CEPeIHBOIO
0i3Hecy), MpaKTHYHI i MiCIIEBIX OCEPEKiB 1€l rpOMaChKOi CTPYKTYPH JAIOTh MiJCTaBU KiIacu(piKyBaTH
il sSK paguKadbHy HAiOHANICTUYHY OpraHi3amilo, TOJOBHE CIPSIMYBaHHS IisUTBHOCTI BH3Ha4ae
3a0e3IeYeHHs Pi3HUX CKJIaI0BUX HAIlOHAIBHOI, epeIyCiM CyCIiIbHOT, Oe3MeKH.

Y KOHTEKCTI BHINE3a3HAYECHOTO 3p0OMMO HAroJioc Ha TOMY, IO Hapa3i BaXXKO CKa3aTH, YA BIACTHCS
MpaBUM pajJuKaiaM KOHBEPTYBAaTH CBOIO I'DOMAJICHKY aKTHBHICTh Yy peajibHy CYCIHiIbHY MiATPHMKY Ta
KOHKpPETHI MOJITHYHI pe3yabTartd. [Ipy 1pOMy He MOKHa OMHHYTH YBaror, IO HHUHILIHS CYCHiJIbHO-
MIOJITHYHA KOH FOHKTYpa €, Ha3araji, TOCHUTh CHPHSITIWBOIO IS paguKaiIbHOI mpaBuii. OCKiIbKHA BCi ii

! si6moncekumii, B.M., Bosmiok, IT.d., Topenos, JI.M. Ta iu. (2015). Po36umok epomadsamncukozo cycninbemea
6 Ykpaini: ananim. oon. Kuis: HIC]I, 25-27.

? Mozusik-Xomenko, H. (2018). PoGinryau: ykpaincskuii Bapiant? Yipaina monooa, 13, 4; Suiupkuii, B.
HauionanbHi 1py>KUHM — 3arpo3a CyCHiIbCTBY UM KPOK Ha HUIXY Horo pedopmyBaHHs. Lb.ua.
<https://ukr.lb.ua/blog/vasyl yanitskyi/393777 natsionalni_druzhini-zagroza.html> (2019, Gepesens, 00).
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MIPEJICTABHUKH BHCTYMIAIOTh 3a OUIBIN Pilllydi 3MiHH B CYCHIJIBCTBI, IMOCHIEHHS YKpaiHCHKOI JepkKaBH SIK
y 30BHIMTHIHN, TaK 1 Y BHYTPIIIHIHA ITOJITHII, TOMYJISIPHICT TPAaBUX PaaUKaliB Majia OM 3pOCTaTH.

OTxe HHUHINIHIA TpaBOPaIUKABHAN «IIOPSAIOK ICHHUI» IXHIX MEpHIOYEeproBUX Jiil O6arato B YoMy
CHIBBIIHOCUTBCSA 3 PEATBHUMH CYCHUIBHUMHM HAacTpOsIMH Ta OYiKyBaHHSAMH. Tak, Xoda TEBHI YCHiXu
Ykpainu Ha NUIIXYy TEMOKPATUYHOTO PO3BHUTKY 3YMOBIIOIOTH 3POCTAaHHS YHCIIA MPUOIYHHUKIB TEMOKpATIi,
B CYCHIUIBCTBI 30€piraeThes «sapo» aBTOPUTAPUCTCHKUX OpieHTaliil Ha piBHI 15-20 % omuTaHuX TpoMansH
VYkpainu: mnpumipom, 3a iHpopmamiero llentpy PaszymkoBa (ogHOro i3 BIUIMBOBHX HEICP:KaBHUX
aHAMITHYHUX LeHTpiB Ykpainu) y 2017 p. memokpatito miaTpumyBanu 56 %, aBTOpUTapu3M MOrId Ou
crpuitaaTy 18 %, GaiixyKUMH 10 XapaKTepy MOTITHIHOIO PeXUMY BUSBHIHCS 14 %',

Crin TakoX AOAaTH, IO HA TJi 3araJbHOrO MEpeBaKaHHs JIEMOKPAaTHYHUX IEPEKOHAHb OCTaHHIMHU
pPOKaMu 301IBIIY€ETHCS KiNBbKICTh TPOMAASH YKpaiHU, TOTOBUX MOCTYIHTHUCS IPOMAASHCHKMMHU IpaBaMH i
CcBOOOIaMH 3apaay HABEICHHS MOPSAIKY B KpaiHi. 30KpeMa, TOCHTiKEHHS COIIONOTITHOT TpymH «PedTrHT»
10-22 kBiTHs 2018 p. 3acBimUmIIO0, MO TaKy Mo3umito moAisroTe 70 % omurtanux (y 2017 p. uei mokazHUK
cranoBuB 63 %). HaromicTs, TOCHICHHS CBOOOIM 1 IE€MOKpartii 3a BiACYTHOCTI MOPAAKY HiATPUMYIOTh
mume 15 % pecnonnentis (y 2017 p. ueit nmoka3Huk craHoBuB 22 %). Omxe, y Till 4 1HIIIH mpomopuii
MPUXHIBHAKA «TBEPAOT PYKW» TEPeBa)kaloTh B yCiX OCBITHIX, MaHOBHX 1 BIKOBHUX TIpylax OINUTAaHUX.
3pocTaHHs aBTOPUTAPHHUX HACTPOIB KOPETIOETHCS 31 30LIBLICHHSAM YHca THX, XTO BBaXKae, M0 YKpaiHa
HUHI PYXa€ThCs y HEBIPHOMY HampsIMKY, Ta TPOMafsH, NEPEKOHAHMX Y MOCHJICHHI KOPYMLii OCTaHHIMM
poKaMH ¥ HEBIOBOJCHUX TEMEPINTHLROI0 «M SKICTIO» TIOKapaHb 3a KopymmiiHi mii. CrabimbHAM
3aJMINAEThCST W CYCHUTBHHH 3alUT Ha JeoNirapXi3alilo: 3TiHO 3 pe3ysibTaTaMi 3a3HaueHOro BHIIIE
nocmipkeHHs, 16 % ykpaiHuiB ouikye Bix HacTymHoro ImaBu VYKpaiHCBbKOI HepKaBH IeperyciMm
3MEHIICHHS BIUTHBY OJrapXiB Ha MOMITHKY’. 3a pe3ylbTaTaMH iHIIOrO JOCIIIKEHHs, 53 % OMMTaHHX
najHi 06MEXHUTH OJIirapXiB y npasax’.

OueBuAHO, IO TParHeHHs XOPCTKOI, HaBITh aBTOPUTAPHOI BIAJH, sIKA € LEHTPaJbHUM IYHKTOM
yIBTpAIpaBoi 11e0JIorii, 3yMOBIEHO XPOHIYHO Ba)KKOI COIIaIbHO-EKOHOMIYHOIO CHUTYAIli€l0, KPUTHIHOO
BTPATOI0 YKPATHCHKUMH TPOMaJsTHAMH BiTUyTTs O€3IeKH BHACTIIOK OCTaHHIX MOJIA B KpaiHi, a BiATaK —
HapOCTaHHAM iX HEIOBIpH A0 YMHHOI BIAAM, MPaBISUOro KIacy, AEMOKPAaTHYHHMX iHCTHUTYTIB Ta oOpaHOl
MOJIeJli BpsAyBaHHS 3arajoM.

I'poMansan  VYkpainm  HaigacTime  (GakTHIHO  CONIIAPU3YIOTHCS 3 IIPABOI0  1I€OJIOTIEI0
B aknieHToBaHoMy HenpuiiHATTI JITBT, omHOcTareBMX HUTIOOIB, €THIYHOI 3JI0YMHHOCTI TOIIO. 30KpeMa,
3 JiIepOM CYCHiJIbHUX AaHTHUNATiil cepel eTHIYHMX TIpyln YKpaiHH — POMCBHKOIO TPOMaJOI0 — MacoBa
CBIZOMICTB CXHJIbHA OTOTOXKHIOBATH TAKi 3JIOYHHM, SIK IIAXPANCTBO, KPAAiKKH Ta HAPKOTOPTiBIsL. M came
POMHU € TpaJuUiHHUM 00’€KTOM arpecii 3 00Ky yKpaiHCBKHX YJbTpANpaBHX, SIKi Uil 3HAYHOI YaCTHHH
HaCeJICHHS BUCTYMNAIOTh K «0opui 3 kpuminaigom». [TokazoBo, mo y 2018 p. 47 % y4acHHUKIB ONUTYBaHHS,
npoBesieHoro @oHI0M «J]eMOKpaTHYHI iHILIaTUBWY, OIYCKAIO 3BYKEHHS 00CATY MpaB POMIB, III€ CTLIBKH
K — neroHomnpasricts JITBT'. 1 me mpu ToMy, 0 Hapasi me He BCi TeMATHKH, IOTCHIHO 31aTHi
po3mupuTH 0a3y MATPUMKH PAJUKaIbHOT IPaBUIl (HAIPHUKIAI, podiIeMa MIrpaHTiB), HAOYJIH HAJIE)KHOTO
PO3roJI0Cy Ta BCTUIJIN CTATH CYCIIBHO 3HAUYIIUMH B YKpaiHi.

Ho Toro , ykpaiHChKE CYCHiIHCTBO HEBIHMHHO PaIMKATI3YETHCS B CEHCI 30epekeHHs (Hexal i
3 IEBHUMH KOJIMBAaHHAMH) 3araibHOI TEHAEHIIIT 10 30UIbIICHHS YHCIa MPUXIIBHUKIB PaIUKaIbHUX — X0 1
HE KOHYE HACHJIbHUIBKHUX — 3MiH.

3 iHmoro 60Ky, OIIPH «TPEHOBI» B HUHIIIHIA CHTYyaIlil TaTpiOTHYHO-MOOLTI3aIliiiHy aKTHBHICTh Ta
NOJITUYHUN paJuKalli3M YKpailHCBKUX YJbTpalpaBHX, ITONPU 3pPOCTaHHS SK 4YHCIa HEBIOBOJECHUX

' Monimuuna KYIbmypa ma napiamMeRmapusm 8 Yxkpaiui. cyuacrutl cman ma 0cHo6Hi npooaemu: THHOPM.-aHAITIT.
MaTepianu 10 paxoBoi muckycii 14 rpymaas 2017 p. (2017). Kuis: Lentp Pazymkosa, 8.

? CyCHinbHO-MOMITHYH] HACTPOI YKpaiHIiB: HOBI Bukinku. Coyionoziuna epyna «Petimuney.
<http://ratinggroup.ua/ru/research/ukraine/obschestvenno-politicheskie nastroeniya ukraincev_novye vyzovy.html>
(2019, 6epesenn, 06).

Mo yKpaiHIli 3HAIOTH 1 AyMArOTh PO TpaBa JOANHU: omiHKa 3MiH (2016-2018). @ono «Jemoxpamuuni iniyiamuguy
imeni Inoka Kyuepisa. <https://dif.org.ua/article/shcho-ukraintsi-znayut-ta-dumayut-pro-prava-lyudini-otsinka-zmin-
2016-2018> (2019, 6epesenn, 06).

* I1{o ykpaiHIi 3HAIOTB i AYMAIOTh PO MPaBa JIOAMHH: OLiHKa 3MiH (2016-2018). @ond «Jemokpamuuni iniyiamueuy
imeni Inoxa Kyuepisa. <https://dif.org.ua/article/shcho-ukraintsi-znayut-ta-dumayut-pro-prava-lyudini-otsinka-zmin-
2016-2018> (2019, 6epesenn, 06).
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YKpalHCBKOIO BIAJO0, TaK 1 4YHcia MPUOIYHHUKIB PINIydUX 3MiH, TOIMPH COJNiJaph3allilo «MOBYa3HOL
OULTBIIOCTI» 13 ACIKMMH 3HAKOBUMH IPAaBUMH I[IHHOCTSIMH, CIICKTOPAIBbHI pPE3yiIbTaTH TPaBOPaJIUKATIB
3aJIMIIAOTHCS] 3BUMHO CKPOMHHMU.

[Micns maibke (eHOMeHaNIbHOTO, K IS «(IaHroBoi» maptii, ycmixy «Cobomm» y 2012 p.,
MIPE3UJICHTChKa Ta TMapilaMeHTChbka BHOOpYi Kammadii 2014 p. BHABWIHMCS 11 HUX HEBIAJTUMHU:
O. Tarau6ok (BO «Cpoboaa») i /. Apomur (IIC) pazom 3m00ynu Mentie rosocis (1,86 %; 1,16 % i 0,7 %
BIJIMOBI/THO), HiX, puMipoM, B. PabunoBuu (2,25 %). Kpit Toro, BO «CBoGoaa» (4,71 %) Ta I1C (1,8 %)
He TI0JI0JIalK I’ ITUBiIcOTKOBHIA Oap’ep Ha BuOopax 2014 poky no BepxoBHoi Pagu Ykpainu. ¥V miacymky,
MapjJaMeHTCbKe  TPEACTaBHUIITBO  TPABOPAIMKAIIB  OOMEXKHIOCA  JECSATKOM  «MaKOPHTAPHHKIBY
(6 Hapongaux gemyTtaTiB Ykpainu — Bim BO «CoGoga», 1 — Big IIC, pemra— caMOBHCYBaHIN) Ta Ime
KilbKOMa JteryTatamu, oopanumu A0 [lapiamenTty YkpaiHu 3a ClUCKaMU HIITUX MOJITUIHUAX CHIL.

Jlemo ycminmHImuMe Ui KpaiHiX MpaBuX cTayid MicreBi Buoopu 2015 poyky, ane Iie CTOCYEThCS
BUKJIFOYHO HaWOIJbII JOCBIAYEHOTO 1 BIII3HABAHOTO 3-NIOMDK MPaBOPAJUKAIBHUX CYO’€KTIB MOIITHYHOTO
mporecy — BO «CBobona»: chopmoBano ¢pakmii y 15-tu o0r1acHUX pamax Ta 3400yTO MOCaaAH MIiCBKUX
rofiB y 3-x o0macHUX IIeHTpax Ha 3axoni Ykpaiau (IBano-®pankiBcrkk, TepHOIiIE, XMEThHALIBKHIA).

VY pasi 30epexeHHs] YUHHOTO Oap’epa mpencTaBHULTBA (5 %) mpaBuM paaukaiam 0e3 00’ €IHaHHS
CBOiX MapTiHHUX CTPYKTYp OyAe BKpail CKIQJAHO MOTPAmUTH 10 HACTYIHOTO cKiIuKaHHA BepxoBHoi Pann
VYkpainu 3a BUOOpYMME MapTIHHAUMH CIIMCKaMU. EleKkTopanbHa COIIOJIOTiS 3aCBiIUye€ JTOCHTH HEBHCOKY
TPOMAJCHKY MIATPUMKY paauKaabHOI MPaBHIli. 3T1IHO 3 PE3yIbTaTaMH COITIOJIOTIYHHUX JOCTiKEHb, BOCCHU
2018 p. miarpumka BO «CBoGoma» cepen rpomajsH csarana 3 %, a kauauaara y [Ipesunenta Ykpainu Bij
BO «Csoboma» P. Komrynmuuceskoro (miarpumanoro takox [1C, KYH, OYH Tta C14) — naume 0,7 %!, Cuin
JIOJIaTH, IO BiMMOBIAHO O pe3yJIbTaTiB HACTYIHOTO mpodinpHOTo mociimkenas KMIC y moromy 2019 p.,
3 HaOmKeHHsIM BHOOpiB peiituHT P. Koty nmmHChKOTO cepell THX, XTO BU3HAYMBCS, IPAKTUYHO HE 3MIHHUBCS
(0,8 %), a migrpumka BO «CBoOoa» HaBiTh 3MeHIIMIacs 10 1,7 %,

[Toka3HWKH 1HIIMX MPOBITHUX yhbTparnpaBux rpomaackkux crpykryp (HK, I1C, Hamionanpanii pyx
«1I51») Ta ix mimepiB HIKOMW 3a KOJHHMH OIUTYBAaHHSMH HE ITEPEBUIIYBAIA CEPEIHLOTO PIBHS
cratucTuaHoi moxuoku (1,5 %). BriM, mpumycTuMocst TyMKH, IO HaBiTh 00 €AHAHHS yCiX YKpaiHCBKHX
MpaBOpaIvKaIiB HE rapaHTyBaTUMe iM YCIiXy B 0OaraToMaHIaTHOMY OKpY3i: 3a OIIHKOK (haXiBISIMH
entpy PasymkoBa (ctanom Ha xoBTeHb 2017 p.) MEepCHEKTHB TIMOTETHYHOI €IWHOI paJaMKaI-TIPaBHIIi,
KOHCOJIiZIOBaHa y4acTh y nepeasuoopHii kammanii BO «Crobona», HK i I1C 3abe3neuunna 6 iM Ha ToM 4ac
nurte 4,2 % ronocis BUGOPIIIB, AKi Manu HAMIP TOIOCYBATH .

I cipaBa TyT maneko He JHIIe Y HEAOCTATHIH MPUCYTHOCTI PaJUKaIbHOI MPABHUIli B iHGOpMAITITHOMY
npoctopi, ixXHi OUIBIIOID MIpOI0 yAaBaHI «Meia-i30MAwii». 3pOCTaHHS MOMYJISIPHOCTI pajHUKaliB
CTpUMY€E, HacaMIepen, Te, IO B KOKHOMY CYCIIIBCTBI KUIBKICTh TPOMalsiH, CXMJIBHHUX IO HiATPUMKHU
paavKanbHUX JiH (a He JUIle paJiKalbHAX racel), K MPaBUIIo, € HE3HAYHOK.

Ha pgyMmkxy ykpalHCBKHX COIIOJOTIB, TPOMAmsSHM YKpaiHW, 3arajioM, HE € MpUOIIHIKAMU
EKCTPEMICTCHKUX Ta, HaBiTh, MPOCTO aKTHBHUX (JOPM COILIATIBHOTO YH MOJITHYHOTO 32 CBOIM XapaKTepoM
npotecty. Ilpumipom, 55,9 % onuraHux y3arajii He CXBaNIOIOTh NPOBEICHHS MAacOBUX MPOTECTHHUX aKLik
B YKpaiHi 3a HUHINIHBOI CUTYyaIii. 3-oMiXK (OpM 3aXHUCTy CBOEI TPOMAISHCHKOI UM TIOJITHIHOI TTO3HUITIT
mepeciuHi TpoMalusHU BiJIalOTh TIepeBary MHUPHUM, HEKOH(UIIKTHUM IpaKTHKaM, $SK-TO ydYacTb
y Bubopax (69,2 %), mianucaHHs METUIid Ta 3BepHEHb rpoMasH (28,2 %). [lo y4acTi B akiisx IpoTecTy
rotoBi 12,4 %, rpomansHChKOI HemoKopu — 5,6 %, 3acrocyBaHHs 30poi — 3,8 %", ToOT0, X04a CyCHiIbCTBO
Jenaii OuIblIe MparHe paauKalbHUX 3MiH, OJTHAK i JoTernep He cripuiiMae paauKalbHUX, EKCTPEMICTCHKUX
Croco0iB BUpILIEHHS HarajJbHUX AJs JIIOAWHH, CYCHIJIbCTBA, Jep)KaBu MpobneM. Biarak, HaamipHuit
paaMKali3M yIbTpalpaBUX 3AaTeH pajIie BiIBEPHYTH BiJ] HUX YaCTUHY TMOTCHIIWHWUX NPUXUIHHHKIB,
CYTTEBO 3BYXKYIOUH COIliadbHy 0a3y paauKalbHOI IPaBHII.

! Monimopune enexmopansnux nacmpois ykpainyis: mucmonad 2018 poxy (2018). Kuis: KMIC; Lientp Pazymkosa;
Petitunr, 25, 37.

? PelTHHT MiATPUMKH IapTiif i momitnasux migepis: Jrornii 2019 poky. Kuiscoxuil MisxcHapoOHuti incmumym
coyionoeii. <https://www kiis.com.ua/?lang=ukr&cat=reports&id=825&page=1> (2019, 6epe3seHb, 06).

* Cmaenenns epomaosan Yrpainu 00 cycnitbHux incmumymis, eiekmopaivhi opicumayii: Pezyntemamu coyionoziunoeo
odocnioacennsi: pec-penis (2017). Kuis: Ilentp Pazymkosa, 5.

* Coyianvro-nonimuuna cumyayis 6 Ypaini: eepecens 2018 poky (2018). Kuis: Lientp Pasymxosa, KMIC, SOCIS,
17-19.
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YV KOHTEKCTi BUIIE3a3HAYECHOTO TPHITYCTUMOCS TaKOX W JyMKH, TIPO T€, 0 Ha CUMIIATII Ta TOJIOCH i
0e3 TOro MOCHUTh BY3BKOTO IPaBOPATUKAILHOTO CETMEHTa CYCIIBCTBA, BOYCBUAb, 1 Hamaii
MPEeTeHTyBaTUME JCKUIbKa MOJNITHYHHX CHII. Taka poO3MOpPOUICHICTh POOUTH NMPHUMApHUMH IIAHCH HAaBiTh
Ha MOBTOpeHHsT pe3ynsTary BO «CBoOOma» Ha mapiaMeHTChbKHX BuOopax y 2012 poumi. VYTim, cuix
BpaxOBYBaTH, IO YHMMAJ0 TMPaBHUX pagUKaIiB i3 iXHHOIO 3HEBArol [0 MapjaMeHTapu3My B3araii
HE OPIEHTYETHCS HA AOCSITHEHHS €IEKTOPAIBHOTO YCIiXy, TPAOUIIHHO TSHKIIOUH IO «BYJIMYHOT TIONITHKU
Ta HEKOHBEHLIHHMX (GOpM MONITHYHOI AisnbHOCTI. HepeamizoBani momiTh4Hi amb6iuii ympTpampaBux
3yMOBITIOBATUMYTh iXHE NMPAarHeHHs IOHAWTYYHIIIE 3assBUTH NPO cebe enaTaXHUMU, a TO i Oe3rmocepeiHbOo
CHUJIOBHMHM aKITiIMHA «TIpsAMoOi mii» ((akenpHI Maprmii, MiKeTH, aKTH BaHIATi3My, MPOTHIIS HE3aKOHHUM
3a0ymoBaM, Hamajd Ha MNPEACTABHUKIB  eTHIiuHMX  MeHmwmH, JI['BT-akTuUBICTIB,  17€0JOTIYHUX
OTIOHEHTIB TOIIIO).

BucnoBkmn. 3a cydacHOi m00m yibTpampaBi TiepeOyBaloTh cepel  JiAepiB Y BCIX BHAAX
TPOMaJSIHCHKOT aKTUBHOCTI — MPOTECTax, BOJOHTEPCTBI, MONITHYHIA camoopraHizamii, BiCBKOBOMY
nobpoBonbyoMy pyxoBi. [lpum 1poMy mpaBopagMKaiyl HalBHpa3Hille YOCOOMIOIOTh KOH(DIIKTHI,
HACWJIBHHUIBKI TPOMAJICHKI MTPAKTHKH, JOJIATKOBO JIETITUMI3yOUX CHIIOBHI (PAKTOP Y CYCHIBHOMY KHTTI Ta
MOCJIA0JIIOI0YN  JIeP)KaBHY MOHOIIONIKD Ha HACHJILCTBO. BTiM, He MOKHAa OOIWTH YBarow W BHCHOBOK
eKCIEpTiB IO Te, L0 «CYYaCHUH PO3BUTOK MPAaBOPAAMKAIbHUX OpraHizamid € aJeKBaTHOIO BiIMOBIAIIO
Ha CTaH pedyeil», «BOHM € TMPHUXWIbHUKAMM HE KpalHBbOTO HAIIOHAJTI3My, NP0 SKUH HaM pPO3MOBINAIOTH
3 POCIHCHKHX TeNeKaHaiB, a MBHILIE ASP/KABHOTO HALIOHAII3MY Ta HALiOHAI-IeMOKpATIii» .

He3zakoHHe 3acTOCyBaHHS CHIIM Ta EKCTpEMi3M, 0€3yMOBHO, OOMEXYIOTh MOJITHYHI MEPCHEKTHBU
paauKanbHOI TPAaBHIll, OCKIIBKH OLNBIIICTh YKPaiHCHKUX TPOMAalsH Hapa3i He CXWibHa M0 MiATPUMKHU
YIABTPAHAMIOHATICTHYHHAX Taces, a HaJITO — eKCTPEMICTChKUX i, 3a Takoi cUTyarlil TeHASHIIIi MO THIHOL
i3omsil Ta MapriHamizamii KpaliHiX TpaBuUX B YKpaiHi 3aJIMIIAIOTBCS TOCHTH CTAOUTBHHMH BIPOJIOBK
Maibke BCiX eNeKTOpaTbHHUX IUKIIiB, IPOCTEKYIOUNCh, 30KpeMa, i HarmepeJoJHI YeproBUX MPe3nICHTChKIX
i mapmameHTchkux BuOOpiB 2019 poky. BomgHowac, comiadpHa 0a3a 1 MoOimi3amiiiHWA pecypc
MIpaBOPATUKAIIIB TOTEHITIHHO 3aJMIIAIOTHCS 3MATHUMHU 0 PO3IIHPEHHSA. B KOXHIM pasi, MacmTadbm Ta
Ji€31aTHICTh MPaBOPAaJUKAIBFHOTO CETMEHTa YKPAiHCHKOTO CYCHiJIbCTBA BH3HAUYAIOTh HEOOXiTHICTH HOTO
MOAATBIINX CHCTEMHHX JOCII/KEHb.
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EUROPEAN SUPRANATIONAL PARTIES:
FACTORS OF TRANSFORMATION AND ROLE
IN THE EUROPEAN PARLIAMENT

The article considers the factors of the evolution of international party institutions from party
federations and confederations to the formation of transnational political parties. These factors
include: ideological unity, common views on key issues of socio-political development and ways
to address them, support for specific states and statesmen, and the creation of international
organizations including parliamentary institutions. The common and distinctive features
of supranational parties and classical national parties are outlined. The factors of modern
transformation of the role and status of European supranational political parties (strengthening
of the European integration and the search for institutional balance, EU enlargement to the east,
the desire to respond to current problems and challenges, population growth, the influence
of national policies of individual states and national parties) are determined. The paper analyzes
the political and legal principles of formation and growth of European parties based on changes
in the EU legislation. Their role in the formation of the European Parliament and decision-making
through political groups is considered. The modern features of supranational party building
in the EU are defined.

Keywords: international political institutes, supranational political parties, European parliament,
party groups, European integration.

Po3BuTOK iHTErpamifHUX TPOIECiB B €KOHOMIUHIN Ta MOMTHYHIA cdepi, a Takoxk (OpMyBaHHS
HaTHAI[IOHAIEHUX COIO31B BUKIIMKAE€ HAYKOBHH IHTEPEC 0 BUBYCHHS MONITHYHUX IHCTUTYTIB, MOKIHKAHIX
3a0€3MeYNTH y3ro/DKCHHs 1HTEpeCiB Ta NPUHHATTS pillleHb Ha HaTHALIOHATHHOMY PiBHI Y MiKAEP:KaBHUX
iHTerpauifHux o0’e€qHaHHSAX. Y IIbOMY KOHTEKCTI aKTyaJbHUM € BUBYEHHsS PO3BUTKY C€BpOIEHCHKOTO
MapJIaMEHTY Ta POJIi MONITHYHUX TapTik y #oro ¢hopMyBaHHI Ta CTPYKTypyBaHHI, aHAJi31 HaTHAIlIOHAIBHOL
napTiitHoi cucremu €Bponeiickkoro Coro3y, sika 3ade3rnedye NPUHHSITT Ta JETITUMAIII0 pillleHb Ha OCHOBI
MpeJCTaBHUILITBA IHTEPECIB.

Crmin 3a3Ha4YUTH, 10 Y 3aXiTHIM TOJMITHYHINA HAyIll BUBYCHHIO €BPOIEUCHKUX TOJITHIHUX MapTid
NPUCBATWIM JOCHTIDKeHHs Taki BueHi, sk JI. bapmi, I'. I'apper, A.Kpenmnen, K. Jlopa, K. Maruyccen,
O. Hinepmaep, A. Hypi, T. Paynio, I'. Tcebenic, I'. ®pinmann, I1. @pigmann, C. Xikc, mo 3anpoBaauin
CUCTEMHI JOCTI/DKEHHS TMapTiiHOI CTPYKTYpH Ta MIDKNApTiHHOI KOHKYpeHIii B €BporapiaMeHTi.
[Ipobnemu BuOOpiB M0 €BpomapiaamenTy posrisigamm C. Bad nep Eiik, K. Paiid, I'. IlImitr, M. ®pankiiiH,
XK. Tomaccen). Cepen pocilicekux aBTopiB MokHa Ha3Batu H. 'ymanmosa, H. 3acnaBceky, A. IlemenskoBa,
Ta 1HIINX.

BiTum3HAHI aBTOPH aHANIZYIOTH OKPEMi ACTIEKTH MAapTIHHOTO OyMiBHUIITBA HAIHAIIOHAIHHOTO PiBHS
JMIEe B paMKax JOCHIKeHb PI3HUX acleKTiB eBporelcbkoi inTerpamii (H. Anronrok, B. Komiiika,
B. Ilocenscokmii, B. II’satauupkuid, T. [HuakapeHko). OcoOnMBOCTI (YHKUIOHYBaHHS —OCIHiIKEHHIM
€BponencrKOro napiaMeHTy po3rsiaaiTs B. JloBrans, I. I'puusk, H. I'punsk Tomo.

[MapriiiHa MiKHapogHa  CHIBHpals sABIs€  c000K  chenudiuHy Traay3p  MIDKHApOIHOTO
CHIBpOOITHUITBA, OCKIJIBKM y4yacTh Y Hii TNpPUMMAalOTh HeNepaBHI aKTOpW — MaprTii, sKi mpore
Ha HAIIOHAIEHOMY PiBHI MOXXYTh NPUHMATH y4acTh B MOJITHYHUX IHCTUTYyTaX (MapiaMeHTi, ypsAIi TOIIO)
Ta BiJiTpaBaTH 3HAYHY pPOJIb y MPUHAHATTI JACp)KAaBHUX pimieHb. KpiM Toro, opraHizamiitHi 0coOIHUBOCTI
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MapTiHHOTO MIXKHAPOJHOTO CHIBPOOITHUIITBA TMOCTYNOBO PO3BHBAIOTHCS: BiJ MIXHAPOJHHUX IMaPTIHHUX
00’eqHaHh O TPaHCHAIIOHANBHWUX  MapTIHHWX  denepamii Ta  KoH(enepamid, a  IOTIM
JI0 TPAHCHAI[IOHATBHUX napTiﬁl.

B xomi Takoi eBomrowii opranizauniiHOi (GopMH 3MIHIOIOTBCS Lidi: SKIIO MDKHAapOIHI MapTiiHi
00’€JHaHHS OPIEHTYIOTHCS HA BIUIMB Ha MOJITHKY 1 BUPILICHHS NpOOJeM Ha HAllOHAJIBHOMY piBHi, TO
TpaHCHAaIlIOHAJBHI NapTii, Ppeaepanii Ta KoHeaepalii HaMararoTbest OpaTé y4acTh B MOJNITHYHUX PIIIEHHSIX
Ha HA/HAI[IOHAIGHOMY piBHi". BaXKIIMBOIO PHCOIO € BeMKA CTYIiHb KOOPJMHALI Ta 3pOCTAHHS MApPTiiHOI
6ropokparii. [TocTymoBo Mi>KHAPOAHI MAPTiHI IHCTUTYTH BCe OUTBINE TOYMHAIOTH HAaraJayBaTH HaIllOHAIBbHI
TapTii, Mo i MPU3BOAUTH IO TOSBY IMOHATTS TPAHCHAIIOHATLHUX MTAPTIiil.

®dopMyBaHHIO TpaHCHAIIOHANBHUAX MAPTiIH CHpHUSB psAn (QaKTOpiB, MO CKIAIUCh B pe3yabTaTi
eBoutollii camoro €C Ta ioro iHCTUTYTIB. J|0 HUX MOXXHA BiHECTH:

— mapTil CHIBOPAIIOIOTh Ha OCHOBI ifeosyioriuHoi  Onmm3bkocTi. M. J[foBepe TOBOPUTH TPO
JOMIHYBaHHS camMe TaKoTo «JIi0epaibHOTO YSABICHHS PO MAapTii, B SKOMY BOHA PO3IIISAAETHCS, TIEPII 32 BCE,
SK i7eonoriune 00’ exHanHsay°. Came Yyepes 11e0JIOTIYHY CXOXKICTh BUHUKAIOTh TaKi MapTiiHi 00’ €IHaHHS,
sk ComiamicTuaauii iHTepHAmionan, JlibepambHUN I1HTEpHAIOHAT 1 MEHTPUCTCHKUM IEeMOKpPaTHIHUN
IHTEepHAITIOHATT;

— OJIHAaKOBE VSBIIEHHS MPO MPOoONeMH i crmocoOu ix BupimieHHs. Tak, JIBONEHTPHUCTCHKI MapTii
y BiANOBiZb MPOOJIEMH ClIagy EKOHOMIKM BHCTYIAIOTH 3a 301IbIICHHS MOJATKiB, CTBOPEHHS HOBHX POOOUMX
MICIIb, CTUMYJIFOBaHHS CIIOKMBAaHHS 3 OOKYy HaceJeHHS, B TOW Yac SK MPaBOLEHTPUCTCHKI — Ha MiATPUMKY
KOHKYpEHIIii, OIOKETHY EKOHOMIiI0, CKOPOUYCHHsI TIOJIaTKiB, CTHMYJIIOBaHHS BHpOOHMKA. Kpim Toro, ciin
BiZI3HAYUTH HAsIBHICTh TIEBHOI CIIeliai3allii y mapTiil: 3esieHi poOJsTh CTaBKy Ha 3aXHMCT HABKOJHUIIHBOTO
CepeloBHINa, MPABOICHTPUCTA Ha 30BHIIIHIO TONMITHKY 1 CKOHOMIKY, JIBOIIGHTPHUCTH Ha COIliaIbHO-
E€KOHOMIYHI TIMTaHHS 1 TpaBa IJIOAWHWA. 3HAYeHHS 3TOIM MDK HAI[lOHATbHUMH TapTisiMu HalOyBae
0COONTMBOTO 3HAUEHHS B yMOBax mioOaiizamii. HasgBHICT crinbHHUX mpobiieM 00’ €qHaNo MapTiHHUX AisTdiB
3 Pi3HHX KpaiH, a M>KHAPOAHI NapTiiHI CTPYKTYPH CTall BaXXJTUBUM (HOPMATOM Uil OOTOBOPEHHS CHIIBHUX
3aXO0JIiB Ta KOOPJMHAIIIT CBOIX /il HA HAIlIOHAJIILHOMY piBHi4;

— MDKHapoiHE TapTiiHe CHIBPOOITHHLTBO MiATPUMYEThCS KOHKPETHUMH JICpKaBaMd UM
Jep>KaBHUMH JisT9aMU, SIKi BUPINIYIOTh TAKHM YHHOM CBOi BHYTPIIIHBOIIONITHYHI 1 30BHIIITHBOMOMITUYHI
3aBIaHHA. 3a JOMOMOTOI0 IAPTIHHOTO CIBPOOITHUIITBA MOXKHA TIOCHJINTH TIONITHYHUH  BIUIUB
Ha MIKHapOJIHIN apeHi;

— MIDKHapoOJHe MapTiiiHe CHIBpPOOITHUIITBO TOB’s3aHE 3i CTBOPEHHSAM MIKHApPOAHHUX OpraHizallii,
IO YacTO BKJIIOYAIOTh HapiaMeHTChKi IHCTUTYTH. CydacHi YsBICHHS NpPO JAEMOKpATil0 BHU3HAYAIOThH
HEOOXiIHICTh MapJaMEeHTCHKOTO KOHTPOJIO 32 30BHILIHBOMONITHYHOIO  JiSUIBHICTIO  JEpKaBH  SIK
Ha HaI[lOHAILHOMY DiBHI (B paMKax MpouexypH paTudikaiii Mi>KHAPOAHUX YTrol), Tak i Ha MIKHAPOTHOMY
piBHI (CTBOpEHHsI MapIaMEHTCHKAX IHCTHUTYTIB, HAQIIJICHUX MOXIHBICTIO OpaTd yd4acTh B Ipoleci
MIPUAHATTS pIMIeHs B paMKaxX MiKHApPOMHOI OpraHi3allii, Ipu SKii CTBOPIOETHCS TakKWil iHCTHTYT). OTXe,
IHCTHTYIIIIHI cHCTeMH 0ararboX MDKHAPOJHUX OpraHi3alliii BKIIOYAIOTh MapiIaMEeHTCHKI CTPYKTypH
(mampukiman, mapiaamentchki acambnei €C, CHJ, Pamu €sporm, HATO, OBCE). Ilpore BIimB Takmx
THCTUTYTIB MOXE CHJIBHO BapilOBaTUCS.

MixHapoaHi HaplaMEeHTChKi IHCTHTYTH (GOPMYIOThCs Yy GopMi ABOX MpoLeayp: IUIIXOM 00’ €IHAHHS
HaIllOHAJIFHHUX MapIaMEHTCHKUX JIeJIeTaliid Ta B pe3y/bTari MpoBeeHHs NpsMuX BuOopiB. [lepmmii criocid
HaJiJIse MDKHAPOMHUHN MapjaMEHT IEBHOK 3aJIeKHICTIO Bijl HAI[IOHAJBHHMX IapjaMEeHTIB KpaiH-uJICHIB.
Ckimanm KoKHOI Jienerartii popMy€eThbesl HaIllOHATFHAMHE TIapiaMeHTapsIME, TOMY 3a3BHYaid BiH BimoOpakae
MIOJIITUYHY CHUTYAIlil0 B KpaiHi 1 pe3yabTaT OCTaHHIX MaplIiaMeHTChKUX BHOOPIB. BibIIicTh MapI1aMeHTChKUX

! 3acmasckas, H. T, Tyzmanos, H. H. (2013). EBporneiickye HaIHALMOHAIbHbIE IAPTHH HA COBPEMEHHOM 3TaIle: aHAIH3
OCHOBHBIX TeHaeHImi. Becmuux Canxm-Ilemepbypaecrozo ynusepcumema. Cepus 6. Ilonumonozusi.
Meosrcoynapoonvie omnowenus, 2, 106-116; Koctiok, P.B. (2006). TpancHannoOHaJIbHbIE TAPTHH B COBPEMEHHON
Espome. JleBsiit dnan. Kruo, 3, 86-92.

2 Raunio, T. (2002). Political Interests. The EP’s Party Groups. The Institutions of the European Union. Peterson, J.,
Shackleton, M. (eds.). Oxford: Oxford University Press.

? IroBepaxe, M. (2007). IHoaumuueckue napmuu. Mocka: Akagemudeckuii [IpoekT.

* Raunio, T. (2002). Political Interests. The EP’s Party Groups. The Institutions of the European Union. Peterson, J.,
Shackleton, M. (eds.). Oxford: Oxford University Press.

109



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

acamOueii hopMyeThcs caMe TaKHM 4MHOM, BKjIodatoun MITA CHJI i ITAPE'. [pyruii croci6 Haxminse
napiaMeHTapiiB OiNbIIOI HE3aJNeKHICTIO BiJ Hal[iOHANBHUX Opra”iB Biuagud. OOpaHuMi MmapIameHT €
BOXJIMBUM JDKEPEJIOM JIETITUMHOCTI JAJsl Bciel MikHapogHoi opranizamii. @opMyBaHHS MiKHapOIHHX
NapJIaMEHTCHKUX CTPYKTYp UUISIXOM 3arallbHUX BHOOpPIB 3yCTpidaeTbesi NOCHTH piako. [lpukmagom €
€Bponeiickknuii mapiaaMeHT, AHICKHA TapiaMeHt, mo obOupaetsest 3 1996 p. Ilpore edekTHBHICTH
OCTAaHHBOTO BHKJIMKA€ CYMHIBH, OCKUIBKH BHOOpPH WICHIB IMAPIEMECHTY IPOBONATHCS B PI3HUX KpaiHax
B Pi3HMIA Yac Ta 3a PISHUMH MPOIEyPAMH, IO He MOYe 3a0€3MeUnTH CTabiIbHOCTI AHOTO iHCTHTYTY .

PernameHnT mapnaMeHTy 3a3BHuail BU3HAYa€ poib MapTiiiHUX Tpyn y GpopMyBaHHI KEpIBHUX OPraHiB,
B MIPOBENICHHI TUICHAPHUX 3acigaHb 1 POOOTI KOMITETIB, PETYIIOE€ TOCTYIT MapTiil 1O aAMIHICTPAaTUBHHX 1
¢inancoBux pecypciB. Hanpuknan, B €BpornapiaMeHTi MOKIUBOCTI HE3aJIEKHUX JCMYTaTiB iCTOTHO MEHIIIE
B MOPIBHAHHI 3 iX KOJIeraMH 3 HNONITUYHUX TPYI, L€ MPOSBISAETHCS B PO3MOALTI KEpiBHUX IOcall, Micub
y BOKJIMBUX KOMITETaxX, MOXIIMBOCTI BHKOpHCTOBYBath (iHancoBi komrtu €II. Tomy mis Ttoro, mo0
aKTHBHIIIE OpaTH yd4acTh B pOOOTI €BpomapiaMeHTy, 4acTo IemyTard (OpMyBald TakK 3BaHI «TeXHIUHI
rpynu», Hampukiaaa, B 1979-1984 pp. 1 1999-2001 pp. OcHoBoro TexHIYHMX Tpyn Oyna igeosoriyHa
ONMM3BKICTh, a 3arajibHa 3alliKaBIEHICTh Y BUKOPUCTaHHI aMiHICTPaTHBHOTO PECypcy.

TakuM 4YHHOM, TapiIaMEHTCHKI IHCTUTYTH, CTBOPIOBaHI B pe3yibTaTi IHTETpaIlifHUX TMPOIICCiB,
B OB Mipi CIPHUSAIOTH PO3BUTKY MIKHAPOAHOTO MAPTIHHOTO CHiBPOOITHUITBA. €BPONECHCHKUI MPOEKT
perioHaNbHOI 1HTerpalii moKa3ye, K Ha NMOYATKy IHTErpallifHuid MpoIec CIPHUSB CTBOPSHHIO MAaPTIHHUX
(henepariii i koHpeEACpAaITii, a TOTIM TpaHCHAITIOHATEHAX TapTIH.

Takili mapriiiHii TpaHcpopManii cnpusB psa YMHHHKIB. [lepmuii 3 HUX — MpoLEec €BPONEHCHKOT
iHTerpamii — Bil HOTO 3aJEKHUTh POJb KOHKPETHUX 1HCTUTYTIB, PO3MOALT MOBHOBAXXCHb MK 1HCTUTYTaMH
Ta 3HAUEHHS TMOJITHYHHX MapTii. €Bponeiichbka iHTerpalis mpuBeia 0 CTBOPEHHS 0COOIMBOI MOJITHYHOT
CHCTEMH, B AKii 3 OfIHOTO OOKy, CKJIQJAHO BWAUINTH 3aKOHOJABYY, BHKOHABUY 1 CYyIOBY BIaiy, IO
YHEMOMKIIMBIIOE BUKOPUCTAHHS IPHHIMIY MOAUTy BIaM’, a 3 iHIIOrO — CHOCTEPIraroThes MPOSBH
napameTpiB aepkaBu y €C: TpOBEICHHS 3arajbHOEBPONEHCHKHX BHUOOPIB, BBEACHHS €BPOINEHCHKOTO
TPOMAISHCTBA, CIpoda TMPHHHSTTS €BpOIeHCchkoi KOHCTUTYINI. OcHOBOIO moiTH4YHOI cuctemu €C cTaB
IPUMHIMI iHCTUTYNi#HOrO Ganmancy®. OJHAK, HA CydaCHOMY €Talli He iCHYe €MHOTO TPAKTYBAHHS IbOTO
OpuHOMIy. B pamMkax [OpHUAWYHOTO MiAXOAY BiH PO3DISOAETHCS B 3B 53Ky 3 PO3BUTKOM €BPOINEHCHKOTO
IIpaBa, HPUXHIBHUKH MOMITHYHOIO IMIXOLY aHATI3yIOTh HOTO B KOHTEKCTi momitwdHoi esomiomii €C’.
B minomy iHcTHTYLIMHUIT OanaHC He O3Hauae piBHOBard i1 OamaHcy cun Mik iHcTuTyTamu €C, BiH
nependavyae «BUMOTY JI0 IHCTUTYTIB JISTH B MEXKaxX CBOiX KOMITETEHILH»’.

Jpyruii ynHHEK — po3mmperHs €Bpocorosy. Tak, posmmpennas €C y 2004 1 2007 pp. Maiio BaxXIUBI
HACHIAKK I mapTriiHo-noiTiaHoi cuctemu €C. e B mepmii momoBuHI 1990-X pokiB 0arato BUCHHX
JOBOJMIIN, 10 TpUegHaHHs 10 €C HOBHX WICHIB MOKE HETaTUBHO BIUIMBATH Ha PO3BUTOK €BPONMEHCHKUX
napTiii’, i e BUABIAETHCA THM OLIBII CIIPABEITHBO y BHIAKY 3 POSIIMPEHHAM HA CXiJl i BKIIOUECHHAM
B €C kpain llenTpanpHoi Ta CxigHO1 €BpoIH.

[Ipore, cxigHEe PO3UIMPEHHS B MIJIOMY MOYKHA PO3IVISAATH SIK OJMH 3 HAHOUIBII MO3UTUBHUX (DAKTOPIB
MOJITUYHOTO KOHTEKCTY Ui iHCTUTYILOHAi3alil €BpONelChbKUX MapTild 3 4yaciB 3ampoBaHKEHHS MPSIMUX
subopis €11 B 1979 p.*. B xomi po3MMPeHHS MiK €BPONEHCHKUMH HAMHALIOHAIGHHUMH MAPTISIMA i

! Kocos, 10.B., Topomsirus, A.B. (2012). [Tpo6aeMbl HOMHTHYECKOR HHTEIPAIMH HA TTIOCTCOBETCTBOM IIPOCTPAHCTBE:
K BOIIPOCY 00 y4pexIeHHH eBPa3uiCKOro napiaMeHTa. Ynpasienueckoe koncyrvmuposatue, 3, 132-139.

? 3acmasckas, H.I'. (2017). Postb MHTErpaLMOHHBIX IPOLECCOB B (HOPMUPOBAHUH TPAHCHALIMOHALHBIX TAPTHIA.
Ynpaenenueckoe koncynomuposanue, 12, 58.

? Douglas-Scott, S. (2002). Constitutional Law of the European Union. Essex: Pierson Education Limited.

* Mumansuenko, }0.B., Tynanos, H.H. (2011). MucTuTynuoHabHbii 6ananc B EBponeiickom Corose: aHamm3
MIPAaBOBBIX MOAXO0N0B. Eepasutickuii topuduueckuti szcypran, 9 (40), 57-60.

> Jacqué, J.-P. (2004). The Principle of Institutional Balance. Common Market Law Review, 41, 383-391;
Mumansuenxo, F0.B., I'ynanos, H.H., benoycos, C.H. (2011). CoBpeMeHHbIE MEXIyHapOAHbIE TOTUTHICCKIE U
TIPaBOBBIC TEOPUH €BPONEHCKON HHTErpanuu. Eepazutickutl iopuouveckuil scypuan, 12 (43), 16-21.

® 3acnarckas, H.I'. (2011). [TpoGiemMa MHCTHTYLHOHANBLHOTO Gananca B EBporeiickom cotose. ITorumuueckast
axcnepmusza. IOJIUTOKC,. 7, 4, 53.

" Bardi, L. (1996). Transnational Trends in European Parties and the 1994 Elections of the European Parliament. Party
Politics, 2, 1, 99-114.

¥ Delsoldato, G. (2002). Eastward Enlargement by the European Union and Transnational Parties. International
Political Science Review, 23, 3, 270.
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BIJIMOBITHUMHU MIXKHAPOJHUMH iHTEpHAIliOHATaMH OyJI0 BUPOOJIEHO CBOEPIMHUIN «PO3IMOILT Mpali»: MepIi
HaJIaroKyBaJIH 3B’ SI3KH 3 TAPTisIMH caMe 3 KpaiH-KaHAUIATIB, APYTi — 3 IHIINX JACpPiKaB .

B KoHTEKcTI pO3MMpPEHHS 3aBOSKHA NPHAHITTIO PerramMeHTy Tpo HaJHAIiIOHANBHI €BPOTECHCHKI
naprii’ OyIM BU3HAYCHI HAWBAXIMBIIII ACMEKTH CTATyCy €BPONMCHCHKHX MapTiii  (JOMpHKIALY,
¢iHaHCyBaHHS), a caMa MiATPUMKa NapTiid 6araro B yoMy Oylia HamijieHa Ha 1X 3B’S3KH 31 «CIOPiITHEHUMIDY
MOJITUYHUMH CUJIaMH 3 KpaiH-KaHAWIATIB.

[IpoTe po3mmpeHHs Ha cXix IPU3BEIO 1 A0 PAAY TPYIHOILIB y PO3BUTKY €BPONEHCHKUX MAPTil. yepes
HEBIAMOBIMHICTh TOJMITHYHUX KYyJIBTYp, MAPTIHHUX CHCTEM 3aXiTHOEBPOICHCHKUX IEMOKpATidH 1 TOCT-
koMyHicTHuHUX cucteM LICE. V takiil cuTyamii momiTHYHI IHTEpeCH €BPONEHCHKUX MApTili B pO3IIHPEHHI
CBOTO BIUTMBY (DAKTHYHO TOMiHYBAIH HaJl iICONOriYHOI0 GIH3bKICTIO .

Tperili YWHHUK — TparHeHHs HaJHAIlIOHAJIBHUX TIApTid BIAMOBiNATH Ha CcydacHi mpoOmemu i
BHKJIMKHU. Ha cydacHOMy eTari MOXHa BUAUIATH KiJIbKa TaKUX MPOOIeM 1 BUKITUKIB. J{0 HUX BiIHOCATHCA:
eKOHOMIYHa Kpu3a, 3pocTaHHS 0e3poOlirTa, immirpamis BEC. Y gaHid cutyamii motpiOHO
MPOCTIAKOBYEThCS KiJIbKa MPOOJIEMHUX MOMEHTIB: Opak HOBUX KOHCTPYKTHBHHX ijieH, siki Mormu 6 OyTu
BHUKOPHUCTAaHI AJIsl BUPIIICHHS 3a3HAaYCHUX MPOOJIEM; B yMOBaX AyKe CHIIBHOT B3a€EMO3aJIeKHOCTI JAeprKaB-
YJIeHIB mapTii 3MymieHi (akTHYHO BIAMOBIATHCS BiJ CBOIX TPaJAHNIHHUX METOJMIB BUPINICHHA
€KOHOMIYHHX TTPOOIIEeM.

O3zHaveHi MpoOIeMH TOCHITIOIOTh YSTBEPTUH YHHHUK TpaHc(opMarlii TpaHCHAI[IOHAIBHUX TapTii —
3pocTaHHs Tomyii3My. OcoONMBO SCKpaBO BiH MPOSBUBCA IiJ 4Yac MPE3UACHTCHKOI BHOOPYOi KammaHii
y ®panuii i mapaamenTcbkoi B ['perii 2012, sxi BIUIMHYTH 1 Ha HagHALIOHATBHI €BpomelchbKi mapTii. Tak,
31TKHEHHsI MK MPOBIAHUMHU CHCTEMHHUMH MOJITHYHUMH cuiamu DpaHmii — mpaBo- 1 JIBOLEHTPUCTAMH —
XapaKTepPHU3y€eTHCsI HEAOMAKOI0 YacTKOIO MOIMYNi3My 1 ckaHmanbHOCTI. Lle crocyerhbcs, HanpuKiaa, MUTaHb
iMMirpauii, mogarkis Ha Garatux moxeii i T.i."

Sk moka3aB TMPOBEJCHHWI aHaji3, HalllOHAJbHA IOJIITUKA YMHWUTH 3HAYHUW BIUIUB HAa JisUIbHICTH
Ha/JHAIIOHAIIFHUX MOJMITHYHHUX MHapTid B €BpoIli, 0COOIMBO BPaxOBYIOUH Te, IO aOCOMIOTHA OiIBIIICTH
€BPONCHCHKIX HaIHAI[IOHAJIBHHUX MAPTiii MalOTh CBOIMH WICHAMHU HE iHJMBIIyalibHI TOJITHKIB, a caMe
HarioHanbHi maprii. ToMy poO3BHTOK oOcTaHHIX (DaKTUYHO CTaHOBHUTH (YHIAMEHT isUTBHOCTI
Ha/lHAIllOHAJIBHUX 00’ €IHAHb.

B rakiii curyamii, Ha HaIl TODNIA] €BPOIEHCHKI MapTii MOXYTh 30CEPEIKyBaTH CBOKO aKTUBHICTBH
Ha THX NMUTAHHAX, B SKMX BOHH HAHOUIBIII 3aIliKaBJICHI 1 KOMIICTEHTHI, 1110 IO3BOJIUTH BUPIIIUTH 1[I TUTAHHS
e(eKTHBHIIIIE 32 HALlIOHAIbHI TTapIaMEeHTH.

Orxe, HaJHAIIOHANBHI TONITHYHI TapTii Bce Oinblie HaOyBarOTh pHUC, MO HAOMMKAKTH iX
1o KracuyHuX maptid. Ilpote He cmig 3abyBaTu, MmO TMOKH 30epiraroThCsA 1 ICTOTHI BiIMIHHOCTI, IO
BUPaKAIOTBCS: B iX MEHIINX MOXJIMBOCTSAX BIUIMBATH HAa MPOIEC MPUNHSITTS MOJMITHYHHUX PillleHb; B MEHII
PO3BHHEHHX NAapTiMHUX CTPYKTypax; B MEHII >OPCTKifl KOOpAMHALIl MONITHYHUX MAid 1 mapTiiHOl
JUCIMILTIHY, B TX HEBENUKIA KITBKOCTI; B OCOOMMBOCTI WICHCTBA (TpaHCHAI[IOHAJBHI MapTii MOKH
0a3yIoTbCsl HE Ha IHIUBIAyaJbHUX YJICHAX, a HA HALlIOHAIBHUX MAPTisX, TOMY [OKH BOHH CHJIBHO 3aJI€XKaTh
BiI ocTaHHIX). 3 ypaxyBaHHSAM I€PEPaxOBaHUX OCOOMUBOCTEH OYCBUAHO, IO BUKOPHUCTAHHS IIiAXOIIB,
OpIEHTOBAaHMX Ha BUBYCHHsS HalllOHAJbHWUX TapTid, Hampukinaa, M. droBepxke Ta [x. Capropi,
HE JIOTIOMOXKE TIOBHICTIO TIOSICHATH XapakTep TpaHcdopmanii MIKHApOAHUX NapTIMHUX I1HCTHUTYTIB,
OCKIIbKM 17ei 3a3HaueHHX aBTOPiB NP0 MOXOMKEHHS MapTid, iX poyi B aepkaBi 1 0COOTUBOCTI
(yHKIiOHYBaHHS 6a3y0THCS HA JOCBI/i HALLIOHATBHUX TAPTIil .

' Delsoldato, G. (2002). Eastward Enlargement by the European Union and Transnational Parties. International
Political Science Review, 23, 3, 269.

? Pernament EBponapnamenta n Coseta, 2003 (EBponeiickuii napnament u Coser). International Center

for Quality Certification — ICOC < http://www.icqc.eu/userfiles/File/1333-2008-EC.pdf>. (2019, ciuenb, 28)

? Delsoldato, G. (2002). Eastward Enlargement by the European Union and Transnational Parties. International
Political Science Review, 23, 3, 277-281.

* 3acnasckasn, H. I'., Tynanos, H. H. (2013). EBponeiickne HafHAIIMOHATBHBIE TAPTHN HA COBPEMEHHOM STalle: aHAIIN3
OCHOBHBIX TeHAEHLIH. Becmnux Canxkm-Ilemepbypacrkozo ynusepcumema. Cepus 6. Ilonumonozus. Mesicoynapoonvie
omuowenus, 2, 112.

> Tiosepake, M. (2007). Tlonutrueckue maptun. M.: Axanemuuecknii ITpoext; Sartori G. (2005). Parties and Party
Systems: a Framework for Analysis. ECPR Press.
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[locunenHio poisi HagHALIOHAJIBHUX MApPTiH CIPHUATIO IIUPOKE IOJITHKO-IPAaBOBE PETryIIOBaHHA iX
IistmeHOCTI B pamkax €C. eBpONEHCHKI JIIEPH PO3yMUTH BaKJIUBICTh PO3BUTKY €BPOIEHCHKHUX MAPTIHHUX
cTpykTyp. Jo Tekcty MaacTpuXTChKOTO A0TOBOpY Oyna BKiIrodeHa ctarTs (138a), B sKiii BU3HaBaNacs poib
TpaHCHALlIOHAJIBHUX MapTiil s iHTerpauiiiHoro mpouecy: «llomiTuyHi mapTii Ha eBponeiicbkoMy piBHI €
BOXJIMBUM UYMHHMKOM €BpONEHMCHKOi iHTerpamii B paMKax cor03y. BOHM cHpUsAIOTH 3MILHEHHIO
€BpOMEHCHKOT MTOIH(OPMOBAHOCTI i BUPAXKEHHIO MOITHYHOT BOJIi IPOMajIsH coro3y» . Ll crarts BoHa Gyna
CIPHUIHATA K CHTHAJ JO TOTO, B SIKOMY HampsIMKy CJiJl PO3BHMBaTW MapTiliHy cHiBIpamioo i ski GpopMu
CHIBpPOOITHHUIITBA CIIiJ] MiITPUMYBAaTH 3a AOMIOMOTOK) €BpoOIeHChKUX pecypciB. Tak, y 1992 p comiamictu
BUPIIITWIN TIEPETBOPUTH TAPTIHHY KOH(EAepaIlito B MapTit0 €BPONECHCHKUX COITIAJICTIB, HA HACTYITHUAN PiK
nmibepan-JIeMOKpaTH CTBOPHJIM €BPONCHCHKY MapTilo JidepaliB, AeMOKpariB i pedopmaropiB 3amicTb
panimre icHyrodol mapriiiHoi denepamii. Ha i 3MinHeHHS cHiBIIpami MiX HapTiiMH BUHUKJIA KOHIIEMIIiS
«EBpormna mapriit» 3a aHanoriero 3 koruenmieo L. ae ros- 1 «EBpora Harii».

HeoOxinHicTh BupimeHHs mnpoOnemu ¢QiHaHCyBaHHs Oyna 3adikcoBana B HilIibKoro moroBopy,
nianucanomy B 2001 p., SIKMi JONOBHUB CTATTIO MPO €BPOIEHCHKI MapTii mpakTHYHUM 3MmicToM: «Pana...
IMOBMHHA BU3HAYWTH IPABUIIA, 1[0 PErTAMEHTYIOThH IOJITHYHI MapTii Ha €BPONEWCHKOMY PiBHI 1, 30KpeMa,
nmpaBmia ix (iHaHCyBaHHS». Y JAeKiapalii o J0roBopy OKpeMo Oyio Big3Ha4deHo, 10 (piHAHCYBaHHS, SKe
HaNpaBisSE€TCS 13 3arajlbHOrO OIOMKETy Ha JisUTBHICTh €BPOICHCHKUX MapTi, He MOBUHHO OyTH
BHKOPHCTAHO HAL[IOHAIHAME MapTiamMu®. Y BHGOpax 10 €BPOIEiiChKOro MapiaMeHTy MOIIH OpaTH ydacTh
1 HaIlOHATBHI MapTii. He icHyBaso yMoBH 111010 000B’I3KOBOTO IMPUEAHAHHS 10 SKOICh €BPOTICHCHKOI MMapTii
Ha repeABHOOPHOMY eTami. A TOTiM, BKe Oepydd ydacTh B €BpomapiaMeHTi, iX MpeACTaBHUKH MOTJIH
MIPUEAHATUCS 10 OJHOLYMIIB 3 IHIIMX KpaiH, CHOPMYBABILH MOJITHYHY TPYILY.

Vrountoroui mpasmia mpuitmMaroThes B 2003 p.* B 3akoHOmaBYOMy akTi Maibke 3miCHEHO cripoQy
YTOYHEHHS BU3HAYCHHS €BpOICHCHKOI mapTii 1 KpUTEpiiB UIs THX, XTO MOXE MpPETeHIyBaTH
Ha QinaHcyBaHHs. OTxe, €BpONEHChKa MapTisi HOBUHHA BiAIIOBiAaTH HACTYIIHUM KPUTEPisIM: MaTH CTaryc
IOpUANYHOI 0ocoOM B Till jaepkaBi-wieHi €BpoCOO3y, /€ 3HAXOAWUTHCS KEPIBHHUITBO NapTii; OyTH
MIPEICTABIICHOIO K MIHIMYM B YBEpTi JeprKaB-yUacHUKIB €BpPOCOI0O3y JemyTaraMu €BpomapiamMeHTy adbo
JeryTaTaMHi Hal[lOHAIBHUX a00 perioHaJIbHUX MapiaMeHTiB abo oTpuMaTH MiHiMyM 3% TOJOCIB B OJHIN
YBEPTi JepKaB-yIaCHUKIB Ha OCTaHHIX BHOOpax 1o €Bpomneiicbkoro [lapmamenTy; Opatu y4actb y BUOOpax
B €Il abo orojocutm mpo HaMip 3pOOWUTH IIe; BKA3aTH B CBOIM IpOTrpaMi Ta peayi3oByBaTH B IPOIECI
IisueHOCTI mpuHIMIH €Bpornelickkoro Coro3y, a came: MPUHOUIK CBOOOIY, JEMOKparii, MoBard mpas
JIOMHW, BEPXOBEHCTBa 3akoHy. [lapTii, 1m0 BiAMOBiZAIOTH TNepepaxoBaHHUM BHMOTaM, OTPHUMYIOTH
inancysanns 3 Gromkery €C’.

VY 2004 p. €BponapiaMeHT pUMae BHYTPILIHINA JTOKYMEHT, SIKUI OUTBII YITKO MPOIHCY€E NPOLEAYPY
biHaHCYBaHHS i KOHTPOB 32 BUAIeHHME Komramu’. Y 2007 p. npasuia diHaHCyBaHHS Oynu 3MiHeHi — GyB
PO3LIMPEHUH CHUCOK MOTEHUIHHUX ONepXKyBayiB ()iHAHCOBOI JOMOMOTH: JO HBOTO BKIIIOUMIN (hOHIH,
II0B’13aHi 3 €BPOIEHCHKUMH MAPTIsIMH .

Paga €C 29 Bepechs 2014 p cxBaniiia HOBI paBmiia AisUIBHOCTI €BPOMEHCHKUX TONITHIHUX MapTii i
T0B’s13aHUX 3 HUMH (DOHIIB, @ TAKOX TpaBHia ixX (inancysauus". 3 2017 p. cTaTyc «eBpOIECHKOD» Oy/e

! Heidar, K., Koole, R. (2000). Approaches to the Study of Parliamentary Party Groups. Parliamentary Party Groups
in European Democracies. Political parties behind closed doors. London: Routhledge, 4-22.

2 Hix, S., Lord, C. (1997). Political Parties in the European Union. London: Macmillan, 198; Marquand D. (1978).
Towards a Europe of the Parties. Political Quarterly, 49, 425-445.

? Declaration on Article 191 of the Treaty establishing the European Community (2001). The Treaty of Nice, amending
the Treaty on European Union, the Treaties establishing the European Communities and certain related Acts. Final
Act and Declarations, Nice.

* Pernament EBponapnamenta n Cosera, 2003 (EBponeiickuii napnament u Coser). International Center for Quality
Certification — ICQC < http://www.icqc.eu/userfiles/File/1333-2008-EC.pdf>. (2019, ciuens, 28).

> Pernament EBponapiamenta u Coeta, 2003 (EBponeiickuii mapnament u Coser). International Center for Quality
Certification — ICQC < http://www.icqc.eu/userfiles/File/1333-2008-EC.pdf>. (2019, ciuens, 28).

® Regulation 2004/C 155/01, 2004 (European Parliament and Council) On the Regulations governing political parties
at European level and the rules regarding their funding.

" Regulation 1524/2007, 2007 (European Parliament and Council) On the regulations governing political parties at
European level and the rules regarding their funding, 2007.

¥ Regulation 1141/2014, 2014 (European Parliament and Council) On the statute and funding of European political
parties and European political foundations.
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MIPEJICTABIIATUCS TAPTIsM CIIeNiaJbHIM OpraHoM, IO i€ mpu €Bporelickkomy napinamenti (Authority for
European political parties and foundations). IIpu meoMy, B pa3i MOpyIIeHHS MAPTiAMHU IIHHOCTEH, Ha SIKUX
3acHoBaHM €C, €BpONEWCHKUH CTaTyCc MOXKe OyTH BiJKIMKaHUM, a B pa3l iHIIMX MOPYIICHb TpPaBHII —
Ha mapTii MOke Hakiagatucs rpowmoBuil mtpad. 15% dounis 3 6romkery €C OymyTb pO3MOAINATHCS
pPIBHOMIpDHO MK yciMa €BpONEHCHKMMH TONITHYHHMHU TMapTisiMu, a pemTa 85% — mpomopmiifHo ix
MPEACTABHUITBY B €BpomneiicbkkoMy mapiaMeHTi. J[OKyMEHT BCTAHOBIIOE MAaKCUMalbHHN PO3MIp
MOXePTBYBaHb MONITUYHUM NapTiAM i GoHZaM Big omHOTro JoHOpa B 18 Thc. €Bpo B pik (B JaHui vac —
12 Tuc. €Bpo). llpm 1mpOMy iMeHa HOHOpIB, fKi 3poOwimn Oimbmme 3 THC. €Bpo TOBWHHI OYIyTh
IMyOTiKyBaTHCS TIOJMITHIHUME MapTissMU. BHECKH Bix WIEHIB MOJMITHIHUX MapTii a0o iX (GOHAIB HE MOBHHHI
nepesuiysaru 40% 3aranbHOTO GIOKETY MmapTiii i poHiB'.

3arpoBa/pkeHHST TakuX (DiHAHCOBHUX IHCTPYMEHTIB CIPHSUIO (POPMYBaHHIO €BPOICHCHKUX MAPTiid.
Taxk, y 2004 p. cTBOPIOIOTBCS TAPTis €BPONEHCHKHUX JIiBUX, CBPOMEHCHKHIA BITFHUHN absHC, €BPOTICHCHKA
3eJieHa TapTisi, €Bporelichka aeMokpaTuyHa maptis, B 2009 p.— coro3 koHcepBaropiB 1 pedopmicris,
B 2014 p. — pyx 3a €Bpomny Hauiil i cBO0OAHU, aJbsIHC 32 MpAMY IeMOKparito B €Bpomi. [Ipote nesiki maprii
MIPOICHYBAJIM HEAOBIO (HAPUKIIAJ, allbIHC HE3aJIe)KHHUX JIEMOKpariB B €BpoIIi 1 anbsHC 32 €BpoITy HaIlii).
OcTaHHIM 4YacoM cepel €BPONEWChKUX NapTiii yTBOPIOETHCS MOCHUTH 0araro €BPOCKENITHYHUX CHII
(HATpHUKIIA, MAPTis €BpONeiichKUX TiBHX i pyX 3a €BpOIy Hawiif i cBO6OIM)>, SIKi KPUTHKYIOTh iHTErpalio,
0COONTMBO TIONITHYHY, 1 HETaTMBHO CTaBIAThCSA [0 (pemepamizamii €Bpocoro3dy, ane BOHH TOTOBI
BUKOPHCTOBYBAaTH TaKy (oOpMy MiSUTBHOCTI, SIK €BPOMEHCHKI IMapTii, HE3Ba)KAIOYW HA TE, IO BOHU
CTBOPIOBAJIMCS JIJISl TIOCHJICHHS iHTerpaiii Ta HaOMMmKeHHs THCTUTYHIHHOT cuctemu €C 10 HaIllOHATBLHUX
MOJITUYHUX CUCTEM 3 BaXJIMBOIO POJUIIO MOJMITUYHMX MapTii.

Ille omHa MOXKJITUBICTD TS €BPOIEHCHKIX MAPTii MPOSIBUTH ceOe OB s3aHa 13 B3a€EMOBITHOCHHAMU
MiX €BpornapiaMeHToOM i €Bporeiicbko0 KoMiciero. Mo)kHa BHIUIMTH JIBa BasKelli THCKY, SIKi BHKOPHCTOBYE
€11 mono €Bpoxomicii: npoueaypy GopMyBaHHS Ta KOHTPOJb 32 JisUIBHICTIO.

[IpoTe HaHOIMBIIIM JOCATHEHHAM €BpOIMAaplIaMeHTy € MOXIIUBICTh MAapTii, 0 OTpUMaa OUTBIICTD
Ha BuOOpax B €I1, BUCyHYTH CBOTO KaHAWIaTa Ha Mocaay ToJloBH €Bponeiickkoi Komicii. Taka mpomemypa
¢dopmyBanHss €Bpokomicii Oymna BusHadeHa JlicaboncbkuM pmoroBopoM. Ha Bubopax B 2014 p.
XK. K. IOnKep, kanaumar Big maprii-nepemMoxiis (€Bporeichkoi HapoaHOT napTii), OyB MpHU3HAUYEHUH Ha IO
mocaxy’. Kpim Toro, €Bpokomicis 3BiTye mepes €BpOMAapIaMEHTOM MPO BHKOHAHHS OIOIKETY Ta
BUKOpUCTaHHs (piHaHCOBUX KoluTiB. HeBnoBonenHs €Bpomnapnamenty nonosinaro Kowmicii Moxke npuBecTn
110 BiZIMOBH B 3aTBEPJIKEHI 3BiTY Ta BUHECEHUI1 BOTYM HeOBipH €BPOKOMICIi.

Ha cywacHOMy erami pO3BHTKY €BpO IMAapTiii MOYKHA BH3HAYUTH HACTYITHI TEHICHIN X PO3BHUTKY:
3arajibHe IOCHJICHHS TIO3WIIM TMpaBHX 1 YABTpaNpaBUX HAIOHANBHUX MAapTid, OO BIUIMBAaE 1
Ha €BPONEHCHKUH piBeHb; (PparMeHTallist JesIKMX €BPOINCHCHKHUX MapTii, BUKIMKAaHA CX1AHUM PO3IIUPEHHIM
(manpukian, Buxig OpuraHcekoi KoHcepBaruBHOI mapTii 3 anbsHCY 3 €BPONEHCHKOI0 HAPOIHOIO MAPTIEl0
B paMKax rpyiu €Bpomneiichki nemokparu B €I1%); 3poctanHs poti €Bpo CKENTUIM3MY.

TakuM 9MHOM JOXOAMMO JO BHCHOBKY INPO T€, IO CBOJIOIS IHTErPalliifHOTO TPOIECy, BHECEHHS
3MiH 10 HOPMaTHBHO-TIPABOBOi OCHOBHM (DYHKLIOHYBAaHHSI MapiJaMEHTCHKOTO iHCTUTYTY (€BpomenchKoro
[apJIaMEeHTy) CEpHO3HMM UYHMHOM BIUIMHYJIM Ha QOpPMYBaHHS Ta PO3BUTOK TPAaHCHALIOHAIBHOTO
MapIaMeHTCHKOTO  CHIBPOOITHHIITBA, IO MNPOSIBUIOCS, Hacamriepesn, Yy QOpMyBaHHI 1  pPO3BUTKY
€BPOTEHCHKUX MapTiid.

OcCHOBHa pOJIb €BPOTEHWCHKHUX MApTili Ha CydacHOMY €Talli MOB’si3aHa 3 AISUTBHICTIO €BPOIEHCHKOTO
napaMeHTy — TiITOTOBKOIO JIO €BpONEHChKUX BHOOpPIB 1 podororo B €I1. Ilpore eBpomaprii moctymnoBo
MOLIMPIOIOTh CBi BIUIMB 1 Ha iHIm iHCTUTYTH €Bpomeicbkoro Corozy. BoHM TicHO cHiBmpamoooTh i
KOOPIMHYIOTH CBOI Aii 3 adiniioBaHUMHU WieHaMHu €BpoIeiCchKoi KoMicii. €Bpomapris, ska BUTpajia BUOOPH
B €BpOIIEHCHKUI TTapJIaMEHT, Ma€ TPaBO 3alpoTOHyBaTH €BpomeichKii Paai cBoro kaHmumara Ha IMOCT

! Euplus.info (2014). Cosem Esponsi 0006pun Hosbie npasuia 0esmenbHoCh U QUHAHCUPOBAHUS e8PONELiCKUX
napmuii. <http://euplus.info/ 2014-09-29/sovet-es-odobril-novyepravila-deyatelnosti/van>. (2019, ciuens, 28).

? 3acnasckas, H.I'. (2017). Ponb HHTErpalHOHHBIX IPOLECCOB B (JOPMHPOBAHNN TPAHCHALIMOHATBHBIX [TAPTHIA.
Ynpaenenuecrkoe xoncynomuposanue, 12, 62.

? 3acnasckas, H. T'. (2015). DBOMIOLHSA HHCTHTYIHOHANBHOTO Gananca B EC B KOHTEKCTe eBPONEHCKOil HHTErPALIHH.
Knuo, 3 (99), 155-160.

4 Jansen T., Van Hecke, S. (2011). At Europe’s Service. The Origins and Evolution of the European People’s Party.
Brussels.
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lonoBu €Bpomneiicpkoi komiciiKpim Toro, JlicaOoHCEKHIA TOTOBip MPU3BIB J0 MOSBU JBOX BKIHBHUX MOCAT
B €C — lonoBu €Bporetickkoi paau i BepxoBHoro npeacraauka €C i3 3aKOpAOHHUX CIIPaB 1 MOMITHKA
Oesmeku. Lli mocaaum 3aliMalOTh CHOTOAHI MPEACTABHUKH HAWOUIBIIMX €BPOMEHCHKUX MapTiil —
€Bponeiickkoi HapoaHoi mapTii i [TapTii eBponelchbKuX COLiaiCTIB.

3aBISIKK €BPOMAPTISIM CTA€ MOMITHBUM BHPOOJICHHS CIUIBHHUX TOTITHYHUX CTPATETIH 1 mporpam s
€BPOTICHCHKIX BHOOpPIB, MOMIYK €IWHUX TIIXOJIB [0 BUPINICHHS HAWBXJIMBIIIMX I1HCTUTYIIMHUX 1
NOMTHYHUX mpobiaeM B €Bpomi. HannamionanbHi mapTii 3MylIeHi CHOTOAHI BiANOBiZaTH Ha HOBI
3araJqbHOEBPOTICHCHKI BUKIMKH: €KOHOMIYHA KpHU3a, 3pocTaHHS 0e3poO0iTTsd, mpobiemu iMMirparii Ta iH.
Jnst mesikux mapTii, cirabo MpencTaBlIeHHX B HaIliOHAJIBHUX MapiiaMeHTax (3elIeHi, peTiOHANICTH Ta iH.),
YJICHCTBO B €BPOMNAPTISAX BiAKPUBAE MOXKIUBICTD 3 MAKCUMaJIbHO IIUPOKOT TIIaT(OPMH BHCIOBUTH CBOT 111el
Ta momsAn. BaxiawBuUM (HakTOpOM MOJANBIIOI 1HCTUTYIIOHANI3AIIi €BPOMEHCHKUX TapTiil cralo
posmupenas €C, 3MIITHEHHS MUKIApTIHHOTO CIIBPOOITHHUIITBA 1 BKJIFOUEHHS CIOPITHEHUX ITONITHIHUX
cTpykTyp 3 nepxkas LICE B maprii eBporneiicbkoro piBHsI.

TakuM YMHOM, HaJHAIIOHANBHI TMapTii € HEOOXiMHUM EJIEMEHTOM IMOJITHYHOI CHCTEMHU
€pporeticskoro Coro3y, CIIPUSIIOYN PO3BUTKY €BPOIIEHCHKOI iHTeTpaii Ta neMokparu3amnii €C, BU3Hauaodu
MOJITUYHE CTPYKTYpyBaHHS €BpONEHCHKOrO MapiaMeHTy, [0 Ha Cy4acHOMY erami po3BuUTKy €C €
MIPOBIAHNUM IHCTHTYTOM, L0 BU3HAYa€ MONiTHYHI cTpaterii Corosy.
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POLITICAL AND LEGAL FRAMEWORKS
FOR IMPLEMENTATION OF MUNICIPAL POLICY
IN THE REPUBLIC OF POLAND

The article is devoted to the analysis of the system of local self-government and decentralization in
the Republic of Poland. The peculiarities of the functioning of municipal government at different
levels of local government in Poland are determined. The distribution of authority at the regional
level between the government and the municipality is analyzed and it is established that the self-
government reform declared in Ukraine, on which the Polish model is based, is an attempt to
combine the Polish example and the Ukrainian system of the administrative territorial system.
Analysis of the Polish model is relevant given the commonality of the transition process of our
states. After all, the characteristic features of the process of transformation of the Polish Republic
are: the transition from authoritarianism to consolidated democracy through the formation
of electoral democracy; transformation of a one-party system into a multi-party system;
the transition from a monopoly of state power to municipal governance.

Keywords: municipal policy, Republic of Poland, local self-government, decentralization,
communes, parishes, voivodships, assemblies.

Kypc Ykpainu Ha eBpoiHTerpaiiito 3yMOBUB 3Ha4HI TpaHC(OpMaIlii y MONITHYHIA CUCTEMI Jep>KaBH,
30KpeMa y cpepi MyHIIUIaTbHOI TOJITHKY, IO MOB’s3aHe 3 peOPMYBAHHSIM MICIIEBOTO CAMOBPSTyBaHHS
nepkaBu. ToMy akTyalnizyeThCsl moTpeda BHBUYCHHS IOCBiAy MYyHIIMIAIBHOI HOMITUKU y AepikaBax €C.
3ormangy Hame, BapTto Oyno O TpoaHamizyBaTH MpHKIan peGopMyBaHHS CHCTEMH MiCLEBOTO
camoBpsnyBaHHs y [lombii.

HocnimkeHao peopMyBaHHS MYHIIUNAIBHOTO BpsiayBaHHs y [1onblni mpUCBSYeHi AOCITiIKEHHS
I1. CesaneBuya, € Perynbcbkoro, M. Kawmincekoi, € Kopuaka, M. I'pummna, C. Baiipaka, B. ['po6oga,
JI. BekiH Ta iHIII.

MeTol CTAaTTi € aHami3 MOJIbCHKOTO JIOCBiMy JACLEHTpai3alii y CHCTEMi MYHIIMIAIbLHOTO
ynpasinidHs. [lonbcbkuil gocBix Tpanchopmarlii MONITHYHOI CUCTEMH € BKpail BaXJIMBHM JUIs aHANi3y
y BITUM3HSHIA TOJMITHYHINA HAyIl, aJpKe MPOLECH JASMOKpAaTH3allil B Iii JepaBl Majlu CTapTOBI MO3MIIIT
moAiOHI yKpaiHCRKHM peamisiM. Amxe sk Ilompima YkpaiHa Mana BHXITHOIO TO3UINEI0 TpaHCc(opMartii
PaIsSHCHKY MOJENb IEHTPATi30BAaHOTO VIIPABIIHHA, B SKiH OpraHH MICIIEBOTO CaMOBPSAYBaHHS Oy
mo30aBiieHi (HiHAHCOBOI CaMOCTIMHOCTI Ta MOXKJIMBOCTI PEAThbHOTO BIUIMBY HAa MPOIEC NPHHHSITTS Ta
peaizarii pileHp B MeKaxX MyHIIUIansHUX oprasizaniii. [Ipore [Tonbcbkiit pecryOoimi Baanocs BiTHOCHO
YCHIIIHO TPOWTH NUIAX JEUEHTpati3amii CHUCTeMU aIMiHICTpaTHBHO-TEPUTOPIANILHOTO YIPABIiHHSI Ta
noOyayBaTH €(QEeKTHBHY CHCTEMY MICLIIEBOTO CaMOBpSAYyBaHHSA, LIO BKa3y€e Ha BUCOKMH piBEHb
e()eKTUBHOCTI MYHIIUTIATBHOT TIOITUKH JIePKABH.

XapakTepHUMH 03HaKaMU mpoliecy Tpanchopmarii Ilonbepkoi pecyOmiku €:

v/ mepexij Bifi aBTOPUTAPH3MY JI0 KOHCOJIIOBAHOI JeMOKpaTii depe3 (HOpPMyBaHHS €JIEKTOPAIBHOI
JeMOKpATii;

v’ TpaHchopMarlisi OJHOMAPTIHHOT CHCTEMH B OaraTomnapTiiiHy;

v/ mepexij Bi MOHOIIONIT JepKaBHOT BIa M J0 MYHIIMIIAIBLHOTO BpH,I[YBaHHHI.

! Baiipak, C. (2013). Micrese camoBpsityBanHs PecriyGmikn ITobina: 0cOGIMBOCTI CTAHOBICHHS Ta 3aCaIH
¢dbyukmionyBanHs. Studia politologica Ucraino-Polona, 3, 255-262. <http://nbuv.gov.ua/UJRN/Spup 2013 3 30>.
(2019, 6epesens, 05).
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PedopmyBanns micuieBoro camoBpsimyBanHs y [lonsmi C. Baiipak moainsie Ha ABa €Tanu: MepIIAl
3 1990 poky mo 1998 pik; apyruii 3 1999 poky 1Mo ChOroIHIIIHIif MOMEHT .

Ha nepuromy erami BigOyBaBCs IpoIleC IHCTUTYIIOHAII3AMIT CHCTEMH MICIICBOI'O CaMOBPSI/IyBaHHS,
TOOTO (OPMyBaHHS HOPMATUBHO-TIPABOBOI OCHOBH ii (YHKI[IOHYBaHHS Ta TEPUTOPIANbHOI CTPYKTYpH 1 ii
opranizamiifHoi Mozem. [pyruit etanm moB’s3yroTh 3 GaKTHIYHUM YTBEpKEHHsSM y [lombii TpupiBHEBOT
MOJIEJTi MICIIEBOTO CAMOBPSIYBaHHS, MyHIIMIIAIbHI OPraHy BIaH, B sIKiil QyHKIIOHYIOTh HA TAKUX PIBHSX:

1. piBeHb 'MiHH, KOMIIETCHIIS SIKUX OOMEXEHA BUPIIIEHHSIM MiCIEBUX MUTAaHb BPSAYBaHHS;

2. piBeHb MOBITIB epeadavyae BUPIIIEHHS MUTaHb, [0 BUXOATH 32 MEXKi KOMITETEHIIi1 TMiH;

3. piBeHb BO€BOJICTB, IO TMPEACTABIAIOTh IICHTPATBFHUN ypsSI B BH3HAUCHOMY pETiOHI Ta
3IACHIOIOTh KOHTPOJIbHI Ta HATJIAA0BI (DYHKILT 1O BiHOIICHIO JI0 TMiH i MOBITIB.

Takum uymnom y [lonpmi ctBopeHo 308 mOBITIB, 00’€IHAHMX IIICTHAMIATEMA BOEBOJICTBAMHU
3 YHCIIOM MEIIKAHI[B, B CEPEIHBOMY, 0 ABOX 3 [IOJIOBHHOIO MilbifOHIB’.

3rigHo yactunu 1, 2 Ta 3, ctari 164 uynnHoi Konctutyii ITonbebkoi pecnyOumiku: «1. OCHOBHOMO
OJUHHUILIECIO TEPUTOPIaJIBLHOTO CaMOBPAAYBaHHS € rMiHa. 2 [HIII OOMHUII perioHanbHOro abo JOKAIBHOTO i
pPETiOHAIEHOTO  CaMOBpSAyBaHHS BH3HAYalOThCA 3akoHOM. 3. ['MiHa BUKOHye BCi 3aBIaHHS
TEPUTOPiIaIbHOTOCAMOBPSIYBaHHS, 10 HE 3aKpilUieHI 32 IHIIMMH ~ OJUHHISIMH  TEPUTOPIATBHOTO
CaMOYTIPABITIHHS» .

Takum ynHOM, y KoHCcTHTYIIT [l0oNbINi HE BKa3yOTHCS YiTKO iHIN MOJIMBI OJWHUII CaMOBPSIHOI
oprasizairii TepUTOPiN, 3aTUIIAIOYH II€ TPEPOTATHBOIO 3aKOHOAABYOT0 OpraHy Aep KaBH. 3 iHIIIOTO MOTIISATY
crcTeMa MicieBoro camoBpsayBaHHs B [lonbebkill pecmyOmini AerepMiHyeThes 3akoHamu «IIpo micuesi
OpraHH caMoBpsiTyBaHHs»", Ta «ITpo MiCIleBe CAaMOBPSTyBaHHS TTOBST .

BiamoBigHOTO 10 MTEPIIOTo 3aKOHY TMiHA MOXKe (pOpMyBaTH MOMIOMIKHI OJUHHIN, 30KpeMa CLIbCHKI
Ta MIiCbKi OKpyru. MicTo, sike pO3TalllOBaHE B MEKax I'MIHM MOXe OyTH IONMOMDKHOI oauHuliero. [li
JOTIOMIXKHI OJIMHHII CTBOPIOIOTHCS Pagol0 TMIHM 3 ypaxyBaHHSM JAYMKH JKUTENIB, 3a3HAYEHUX CyO’€KTiB.
Bapro 3a3HaumTH, 10 TNPUHIOWIIA CTBOPEHHS, O0O0’€IHAHHS, peopranizamii JOMOMIKHUX OIUHHIIb
BHU3HAYAIOTHCS PIMICHHSIMH OPraHiB YNpaBIiHHSA r'MiHHA. PaifoHu, sKi € rMiHaMu 3000B’s3aHi chOpMyBaTH
acomiamilo TI'MiH, SK MDKMYyHIOWOATbHOro opraHy ympaBiiaHA. Cdepa (QYHKIIOHAIBHUX MEX T'MiHH
3abe3redye pearizalito ycix MicleBuxX iHTepeciB rpomanu. Jo cdepu kommeTeHIili TMiHH, BiJIOBiIHO
1o 3akony «IIpo MiciieBi opranu caMOBPSIAYBaHHS, BXOIUTH:

1) mpocTopoBa opraHizaiiisi, 3eMJIEKOPUCTYBAaHHS Ta 3aXHCT HABKOJIUIIHEOTO CEPEIOBHIIA;

2) obnamTyBaHHS IOPIT, BYJIMLb, MOCTIB, IIJIOMI i OpraHi3amis J0pOKHBOTO PyXy TMiHHU;

3) BomOTOCIIONAPCHKI CHCTEMH 1 CHCTeMa BOJOIIOCTaYaHHS, CHCTEMH KaHami3allii, HaKOMMYeHHS i
OYMILICHHS CTIYHUX BOJ, IPUOHMPAHHS CMITTS Ta TEXHIYHE 0OCITYTOBYBaHHS CaHITApHUX CHOPY, 3BaJUIIA 1
YTHITI3a1lis MICBKUX BIIXOJIIB, CHCTEMH €JICKTPO- 1 TEIUIONOCTaYaHHS;

4) 06cayroByBaHHS IPOMaJICEKOTO TPAHCIIOPTY;

5) 3abe3neueHHs CHCTEMH OXOPOHH 37I0POB’S;

6) cycniabHUIA T0OPOOYT, BKIIIOUAIOYM OJIaro (ifiHi [IEHTPH Ta YCTAHOBHU COLIIATBHOIO 3a0€3CUeHHS;

7) MyHIIATIATBHE KHUTIOBE TOCIOIAPCTBO;

8) 3abe3neueHHs QYHKIIIOHYBAHHS ITOYATKOBOI IITKOJIH, JUTAYMX CAAKIB Ta iHII HaBYAJIbHI 3aKJIa/IH;

9) oOcnyroByBaHHs chepH KyJbTYpPH, BKIIOYAIOUN MYHIIMIAIbHI Oi0NMIOTEKH Ta IHIIN KYyJbTYpHI
LEHTPH;

10) po3BUTOK CITOPTY, BKITIOYAOYX MICIIS BiATIOYMHKY 1 CIIOPTUBHI CTIOPYIH;

! Baiipak, C. (2013). Micuese camoBpstyBanss PecrryGniku [To/bIa: 0COGMHBOCTI CTAHOBIICHHS Ta 3aCalH
¢dbyukmionyBanus. Studia politologica Ucraino-Polona, 3, 255-262. <http://nbuv.gov.ua/UJRN/Spup 2013 3 30>.
(2019, 6epesenn, 05).

2 Baiipak, C. (2013). Micnese camoBpsinyBanHs Pecrryomiku [lombmia: 0coOIMBOCTI CTAHOBIICHHS Ta 3aCald
¢byukiionyBaunss. Studia politologica Ucraino-Polona, 3, 255-262. <http://nbuv.gov.ua/UJRN/Spup 2013 3 30>.
(2019, 6epesenn, 05).

? Konstytucja Rzeczypospolitej Polskiej (z dnia 2 kwietnia 1997 r). WIPO. <http://www.wipo.int/wipolex/en/
text.jsp?file_id=194982>. (2019, moTwuit, 22).

* 3axon Pecnynuku Ionvua o mecmubix opeanax camoynpaenenus (HeobUIHaNbHbIA nepeson). Mucmumym
MYHUYUNATIbHBIX UCCie0o8anuti u mexnonozuti. <http://municipalkg.narod.ru/interlaw/gmina.htm>. (2019, 6epesens, 09).
> 3akon Pecny6nuxu Ionvuwa o mecmuom camoynpagnenuu nogsm 1998 (seoduimansusiii nepeon). Mucmumym
MYHUYUNATILHBIX Uccie0o8anuti u mexuonozuti. <http://municipalkg.narod.ru/interlaw/povyt.htm>. (2019, Gepe3sens, 09).
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11) BupimeHHs TUTaHp QYHKIIOHYBAHHS BIIKPUTHX 1 3aKPUTHX PUHKIB;

12) 3a0e3meueHHsT MyHIITUIAIBHOTO 03€JICHCHHS TEPUTOPIi Ta yTPUMaHHS JTiICOBUX MaCHBIB;

13) yrpuMaHHS MyHIIUIATbHUX KI1aJJOBHIII;

14) 3abe3neyeHHs] TPOMaICEKOTO HOPSIIKY 1 OKEKHOT OXOPOHH;

15) TrocmomapchKO-TeXHIYHE OOCIYTrOBYBaHHS MYHINWIIAJIRHUX OyAiBeds 1  CHOOpPYm s
3arajibHOMICIIEBUX NOTPEO 1 aIMiHICTPaTUBHUX Oy iBEIb;

16) cormiayibHi, MEIUYHI Ta IOPUIUYHI TTOCTYTH JUIsl BATITHUX KIHOK' .

[IpencraBHUIBKUM OpPraHOM TMIHM € paja TMiHHM, IO OOHPAETHCS TEPUTOPIAIBHOIO TPOMAIOI0
TepMiHOM Ha 4 pokH . J[0 BUKITFOUHUX KOMIIETCHITIH paay HAJIeKaTh:

1) yTBepaKeHHS 3aKOHIB TMiHHU TOJIOCYBaHHSIM;

2) BuOOpH 1 BiIKIMKAaHHS BUKOHABYOTO KOMITETY, IPUAHATTS PillIeHb 100 HANPSIMiB HOTO poOOTH
Ta 3aTBEPHKCHHS 3BiTiB PO HOTO MisSITHLHOCTI;

3) mpu3HAYeHHS Ta BIAKIMKAHHA CKapOHWKA TMIiHH, 32 MPOMO3UIIEI0 TPE3UJECHTa BHKOHABUOTO
KOMITETY;

4) mpuHATTS OFOJDKETY TMiHM 1 3aTBEP/UKCHHS 3BITIB PO BUKOHAHHS OIOJKETYy TMIHH, a TaKOX
BUHECEHHSI PE30JTIONIHN 1110/I0 BOTYMY IOBipH a00 HEJJOBIpH BUKOHABYOMY KOMITETY;

5) 3aTBepIKEeHHsI IUIaHiB MiCLIEBOTO 3eMJIEKOPUCTYBaHHS;

6) 3aTBEpPAKCHHS EKOHOMIYHUX MIPOTPaM;

7) BU3HAYCHHS MEX MOBHOBAKCHB JOMOMIKHUX IIIPO3AUIIB, TOJOKEHD MPO Tepeaady iM MaiHa,
(iHaHCIB 17151 BUKOHAHHS 1X QYHKIIIH;

8) BUHECEHHS Pe30JIIOLii o moJaTKax i 300pax B MeXax, BU3HAUCHUX OKPEMUMH 3aKOHAMU;

9) BUHECEHHS PE3OJIOMIN MPOo MaWHO TMiH, IO BHXOIATH 3a paMKH HOPMAaJIbHOTO YIPABIIHHS 1
CTOCYIOTBCS;

10) BcTaHOBIJICHHS JTIMITY CyMH TO3HK, SKi BUKOHABYMH KOMITET MOke OpaTH Ha cele;

11) BUHECEHHS pillIeHb PO B3ATTS Ha ceOe 000B’S3KIB YPsAA0BOI aqMiHiCTparlii;

12) BUHECEHHS pillleHb MPO CIIBIIPAITO 3 IHITUMHU TMiHAMH 1 BHIIJICHHS BiIIOBIAHOTO MaiHa IS
LUX I1IeH;

13) BuHeceHHs pimieHb Npo Tepd TMiHM, Ha3BaX BYJIHWIb i TPOMAACHKHUX YCTaHOB, 3BEICHHI
mam’ ATHUKIB,

14) PUCBOEHHS TIOYECHOTO TPOMaIHCTBA IMiHH Ta iHIe’.

KepiBHEM oOpraHoMm BHKOHaBUOi BJaJy TEPUTOPIabHOI rpoMaadl € BHUKOHABYMH KOMITET T'MiHH,
OYOJIFOBAaHUH MepoM. Y MICTax 3 HaCEJCHHSAM IIOHAJ CTO THCAY MEIIKAHIIB BUKOHABUUM KOMITET O4OJIIOE
npe3uJeHT Micta. Paga rMiHm oOupae sik TOJOBY BUKOHABYOTO KOMITETY TaK 1 MEepCOHaNbHHM 11 CKiIaf, a
TAKOX Ma€ TPABO PO3IMYCKY KOMITETy Ta IpUiiMae BiCTaBKY HOro ToloBH .

@diHaHCYBaHHS TIMH € JOCTaTHbO ACLEHTPaTi30BaHUM, TaK HAIPUKJIAJ CTaTEl0 JOXOAIB MiCLIEBOTO
OIOIDKETY €: TOAATKH, 300pW Ta IHII HAAXOIKEHHS, SKi BH3HAYAIOTHCS B OKPEMHX 3aKOHAX, SK JOXOIH
IMIiHM; HAJXOJKSHHS BiJl MYHILIUIIAIBHOT BIIACHOCTI, 3arajbHi CyOCHIIT 3 HAIlIOHAILHOTO OIOJDKETY.

YactuHOW NpUOYTKIB OIOHKETy TepUTOPIaIbHOI TPOMay, TaKOX MOXYTh OyTH: KaTeropiasbHi
TPaHTH JUTsl BAKOHAHHS JCJIeroBaHNX (DYHKIH 1 GiHaHCYBaHHS BUHATKOBHUX (DYHKIIiHi TMiHH, IO 30KpeMa
MOXYTh HQJIaBATHCh B MEXKaX 3arallbHOEBPOIEHCHKOI MOJIITHKH 3TrYPTOBAHOCTI PETIOHIB; HAIXOMKEHHS BiJl
JOOpOBUTPHOTO OMOJATKYBAaHHA PE3UICHTIB; CHNAAOK, 3alOBidalbHI Japu 1 MOXEPTBYBaHHS Ta iHIII
HaJXOKCHHS B MeKaX HalllOHATBHOTO 3aKOHOAABCTBA.

3rizno 3 3akoHoMm «[Ipo MmicuieBe caMOBpSIyBaHHS TIOBSIT», IOBSTA € HACTYIIHUM piBHEM
opraHizauiifHoi TprOXCTyNeHeBoi Mojeni camoymnpaBiiHHs y [lonpini. AHajzorom moBSAT B YKpaiHCBKid
CUCTEMI MICIIEBOTO CaMOBpSIYBaHHS € pallOHHUI piBeHb opraHizamii rpomaa. 3okpeMa B cTaTi | 3akoHY
3a3HAYCHO, [0 PE3MICHTH MOBSTA CTAHOBISATH PEriOHANbHI CAMOBPSIIHI CITIBTOBapHCTBa”.

' 3axon Pecny6nuxu Honvuia o mecmuvix opeanax camoynpasienus (HeouuanbHbii nepeson). Mucmumym
MYHUYUNATIbHBIX UCCe008anuti u mexnono2uti. <http://municipalkg.narod.ru/interlaw/gmina.htm>. (2019, 6epesens, 09).
2 3axon Pecnybnuku Ionvua o mecmubix opeanax camoynpaenenus (HeoUIEaNbHbIN nepeson). Mucmumym
MYHUYUNATILHBIX UCCe0o8anuti u mexnonozuti. <http://municipalkg.narod.ru/interlaw/gmina.htm>. (2019, 6epesens, 09).
3 3axon Pecny6nuku Honvua o mecmubix opeanax camoynpaenenus (HeobUIHaNbHbIA nepeson). Mucmumym
MYHUYUNATIbHBIX UCCe0o8anuti u mexnonozuti. <http://municipalkg.narod.ru/interlaw/gmina.htm>. (2019, 6epesens, 09).
* 3axon Pecnynuxu Honvwa o mecmuom camoynpasienuu nossm 1998 (Heopuumanbublii mepesoxn). Mucmumym
MYHUYUNATILHBIX Uccie0o8anuti u mexuonozuti. <http://municipalkg.narod.ru/interlaw/povyt.htm>. (2019, Gepe3sens, 09).
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[ToBsAT, K OMUHUIISI OCHOBHOTO TEPUTOPIANLHOTO TOJLTY KpaiHH, OXOILTIOE BCIO TUIOINLY TMEBHUX
MIPUKOPIOHHUX (CYMDKHHX) TMIiH a00 BCIO TEPHTOPIIO MiCTa, IO Ma€ CTaTyc MOBATY. TaMm e TOBSATH
YTBOPIOIOTHCS, 00’ €THYIOThCS, MOAUISIOThCS a00 CKACOBYIOTBCS, i Jie BCTAHOBIIOIOTHCS MEXI MOBSATY,
MOBHHHI BXXHMBATHCS 3yCHIUIA, 100 MEXi MOBSIT OXOIIIOBAIN TEPUTOPIIO, IKOMOTa OJHOPIAHINIY 3 MOTJISAY
HaceJeHHS, 36MJICKOPUCTYBAHHS, COIMAJBHUX 1 CKOHOMIUYHUX 3aB’SI3KiB, 3 METOIO 3a0€3MeUYCHHS HUMHU
nepkaBHUX (QyHKIIHA. [0 KOMIETEHII MOBAT HajeKaTh BUKOHAHHA (DYHKIIH, SKi BHXOIATH 3a MEXI
IOpUCIOMKIIT T™MiHM, a came Yy cdepi: OepKaBHOI OCBITH; OXOPOHH 3I0pOB’S 1 MEIWYHY OOIOMOTY;
ONarofiifHiCTh; COMIabHOI TOTIOMOTH CiM’SIM, JIFOJISIM 3 0OMEXEHHMH MOXKIMBOCTSAMU; TPAHCIOPTY 1 JOPIT;
KYJIBTypHd 1 3aXUCTy KyJIbTYPHOI CHAIIIMHU, CHOPTY 1 Typw3My; Teojesii, kaprorpadii Ta KazacTpy;
YOpaBIiHHS HEPYXOMICTIO; 3€MIICKOPHCTYBAaHHS Ta OyMiBeJIbHWN HArJsI[; YIPaBIIHHS BOJHHUMHU
pecypcaMu; 3aXHCTy HABKOJHIIHBOTO CEPENOBHUINA Ta MPUPOIJHHX OararcTB; CUTBCHKOTO Ta JICOBOTO
rocroflapcTBa Ta PUOHMIITBA; TPOMAJCHKOTO TOPSIKY 1 COIAIIBHOTO 3aXWUCTy TPOMAJSH, 3aXHCTY Bill
MOBEHEH 1 MOYKEXKI, 3aMo0iraHHs 1HIINX HaJI3BHYAHUX HEOE3IEeK IS JIOJChKOTO XKHUTTS 1 340pOB’s, 1 Jis
HaBKOJIMIITHBOTO CEPEIOBUINA; OOPOTHOU 3 6€3pOOITTAM i CTUMYIIOBAHHS MICIICBOI'O PHHKY Ipalli; 3aXHCTy
IpaB CIMOXKMUBAYiB; TOCIONAPCHKO-TEXHIYHE OOCIYroByBaHHS MYHINHIIATHHUX OyNiBeldb 1 CHOPYH IS
3arajibHOMICBKHX TOTpeO 1 aaMiHICTpaTHBHHUX OY[iBENlb MOBSTY; OOOPOHH Ta CIIBIpalli 3 HEYPSIOBUMH
opraHizalisiMd. YTBOpEHHs, peopraHizamis Ta JIKBifalis MOBITY € NPEporaTHBOIO ypsay, NpoTe
nepenbadae BpaxyBaHHS TyMKH 3aIliKaBICHAX IPOMAS .

Opranu Biay MOBsTA MPEACTABICHI PaIoi0 Ta BAKOHABYMM KOMITETOM JaHOi rpoMau. Pama mosrta
€ KepIBHUM i KOHTPOJIIOIOYMM OPTaHOM, WICHH SKOTO OOMPAIOTHCS IIUIIXOM IPSMOTO TOJIOCYBaHHS JKUTEIIB
rpoMaj, IO CKIaJaloTh TOBIT. BUKOHaBYMI KOMITET TOBATa — II¢ OpraH BHKOHABYOi BJaad B MEkKax
JTAHOTO CaMOBPSTHOTO YTBOPCHHsI, SKHH (QopMyeTbes BHOOpHOIO pamoro ToBsATa. OUiTEHUKOM
BHKOHABYOTO OpraHy MOBATA € HOTO TOJI0Ba’.

Bromxer noBaTy QopMyeThes 3 ypaXyBaHHSAM OIOJDKETIB TMiH, IPOTE Ma€ CBOI CTATTi JOXOMIB, IO
(hopMyIOTBhCSI 3: TIEBHOI YacTKH, AKy Iepen0adeHO B OKPEeMOMY 3aKoOHi, BiJl MOJAaTKOBHX HaJXOJKCHb
IO Tep>KaBHOTO OFOJKETY; TOTAIlii JepyKaBHOTO OI0OHKETY ITIEBHUM IPOESKTaM, IO 3MIHCHIOIOTHCS TTOBATOM;
cyOcupiii nep>kaBHOTO OFOJDKETY Ha MEBHI 3aBJaHHS, 110 BUKOHYIOTHCSA CIYKOaMU MOBSTY, anapaToM
IHCIIeKI[ii Ta OXOpPOHOIO; [OXOJIB BiJ OIO/PKETHUX OpraHi3amii 1 TpPOIIOBHUX TepeKas3iB iHIINX
OpraHi3amifHUX MiIPO3AUTIB; TOXOIIB Bill aKTHBIB; BiJICOTKIB, IO 3yMOBJICHI HECBOEYACHUM IIepeKa3zoM
B IIOBIT YaCTOK MOJATKOBHUX HAJIXOPKEHbB, B/l TPAHTIB, cy6cymil713.

B nmoxomm mTOBATY BKJIIOYEHI: YpIBHOBAXYIOWi TpaHTH JAEpKaBHOTO OMOIKeTy; cyOcumuii
JepKaBHOTO OIO/DKETy Ha BU3HAYCHI 3aKOHOM IIPOCKTH; CYOCHIii 3 MUIbOBUX JCpKaBHUX (OHIIB;
cyOcuaii nmepkaBHOro OFOJDKETY Ha T 3aBAaHHs, SKi BXOIATh B cepy HiSIBHOCTI  YPsAIOBOI
ajMiHICTpallii, ajlle BHKOHYIOTHCS TIOBSATOM 33 YrOJaMH, YKIAJeHUMHU 3 yCTAaHOBaMH YPSAIAO0BOi
aaMmiHicTpamii; cyOcupaii 3 OHOIDKETY BO€EBOACTBA Ha 3aBJAHHSA, IO BXOIATH B cepy MisSTBHOCTI
MICIIEBOTO CaMOBPSAYBAaHHS, SIKI BUKOHYIOTHCA IMOBATOM 3a JOTOBOpPaMH, YKIAJEHUMH 3 BOEBOJICTBOM;
yCIaKyBaHHsI, JIETATH 1 MOKEPTBYBAHHSI; BiICOTKH Ha KOLITH TOBITY, 110 30epiraroThcsi Ha 0aHKIBCHKUX
paxyHKax; BIJICOTKM 1 JWBiIJIEHOW Ha KalliTajdbHI akiii, BHECEHI Ha KOPHUCTh IMOBITYy; iHII JOXO[H,
OTpHMMaHi BiIMOBIJHO 10 OKPEMHX MOJOXEHB'. Y BHIANKY KONH MOBAT BHKOHYE (YHKIii MOB’si3aHi
3 pPO3BUTKOM TpPOMajaH, ajie BOHH HE BXOIATh [0 OOOB’SI3KOBUX HOTrO KOMIIETEHLIH TO BOHH
(diHaHCYIOTHCS AePKaBOIO y (hopMi 301TbIIEHHS TOXOIIB MOBSITY.

Crnig 3a3Ha4uTH, IO B MOJBCHKOMY 3aKOHOIABCTBI He MepeAdavyeHO OpraHy BHKOHABYOI BIaIU
Ha PIBHI TOBAT, SK HANpWKIA] B YKpaiHi Jie¢ Ha piBHI paloHHOI opraHisamii rpoman mie mpedekrypa
paiiony, mo mpenctapise ypsa. Tak BiamoBimHo yacTuH mepmoi Ta Tperboi cratti 171 Koncrurymii
[TonbcrKkoi pecyOuTiKu, HATISIIOBUME OpraHaMu, IIOJI0 JOTPUMaHHs 3aKOHHOCTI Ha piBHI MoBAT € ['omoBa
Pamn MimictpiB Ta BoeBoaH, a B cdepi (piHACIB — perioHANBbHI PaxXyHKOBI MajaTH. Y BHITAJIKY MOPYIICHb

' 3akon Pecny6nuxu ITonswa o mecmuom camoynpagnenuu nossim 1998 (seobuimansaeii mepesox). Mucmumym
MYHUYUNATIbHBIX UCCe0o8anuti u mexnonoauti. <http://municipalkg.narod.ru/interlaw/povyt.htm>. (2019, Gepe3sensn, 09).
2 3axon Pecny6nuku ITonvwa o mecmuom camoynpagnenuu nossm 1998 (HeobunuansHsiii nepesoxn). Hucmumym
MYHUYUNATILHBIX UCCie008anuti u mexnonozuti. <http://municipalkg.narod.ru/interlaw/povyt.htm>. (2019, Gepe3sens, 09).
* 3axon Pecny6nuxu ITonvwa o mecmuom camoynpagnenuu nosam 1998 (HeobuimanbHeli nepesoxn). Mucmumym
MYHUYUNATILHBIX UCCe008anuti u mexnonozuti. <http://municipalkg.narod.ru/interlaw/povyt.htm>. (2019, Gepe3sens, 09).
* 3axon Pecnynuxu Honvwa o mecmuom camoynpasienuu nossm 1998 (Heopuumanbuslii mepesox). Mucmumym
MYHUYUNATILHBIX Uccie0o8anuti u mexuonozuti. <http://municipalkg.narod.ru/interlaw/povyt.htm>. (2019, Gepe3sens, 09).
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MmicuieBuMu pagamu  KonctkoHcTuTymii CeliM 3a MOJaHHIM YpsAy Mae€ TMpaBO PO3MYCTUTH paju
BU3HAYCHOTO PiBHS .

Takum yunHOM, JI. BenkiH Bkasye Ha Te, 10 3 OMHOTO OOKy, I[i HOPMHU € BiJIOBIIII0 KPUTHKAM
3akononpoekTy Ne 2217a «IIpo BHeceHHs 3miH 10 KoHctutymii Ykpainu (11010 JeleHTpati3amii Biaaam)»
3 IPUBOJTy BBEICHHS KOHTPOJIO 32 MiCLIEBHM CaMOBPSTyBaHHAM . 30KpeMa JOCIIHUK BKa3ye: IOIbChKA
Mojielh iepeadavae Takuii KOHTPOJb B 0co0i ['onoBu Panu MiHicTpiB i BO€BOJ (OCTaHHE — IEBHHUI aHAJIOT
nepenoadyBaHuX YyKpaiHCBKHX mpedekTiB). OmHak BoeBOAW (IO-HANIOMY, NMPEPEKTH) HE CITYyCKAFOThCS
Ha piB€Hb TOBAT (palioHIB), BOEBOIU KOHTPOIIOIOTh  JISUIBHICTH  OJWHHIL  TEPUTOPIATILHOTO
CAMOBPSILYBaHHS GE3II0CEPEIHBO0 3 IIEHTPY BOEBOICTBAY .

OTOX BIAMOBIAHO O MOJBCHKOIO 3aKOHOJABCTBA TIIOBAT € CaMOCTIMHOK — PErioHaJIbHOIO
CaMOBPSITHOIO OJJMHHUIICIO 1 HE € BUKIIOYHO MPEJICTABHUKOM CIUILHUX 1HTEPECiB IT'MiH, aJl)Ke BUKOHYE MEBH1
nepkaBHi (DYHKINI, peai3yroud sKi MiFOTh BiJl BJIACHOTO iMEHI i HECYTh BIiANOBINAIBHICTE. ABTOHOMIS
MOBSAT 3a0e31eueHa Cy/I0BUM 3aXHUCTOM, 1[0 JIIFOTh BiIOBITHO O HOPM 3arajbHOTo IpaBa.

Ilepexonmsun 1o aHaNi3y TPETHOTO PIBHA CHCTEMH MICIEBOTO CaMOBpsIyBaHHS [lombCcbKOi
PecniyOuiku, sskuM € BOEBOACTBA, CIijl 3a3HAYUTH, IO JaHWK PIBEHb BIAMOBITHO IO BITYU3HSHOI MOIENI
caMoOBpsiAyBaHHs mofiOHuii oOmactsam. 3okpema JI. bBenkin, 3a3Hauae, mo «oOpaHi opraHu pan
HE OTPUMYIOTh CTaTyCy OpraHy BHKOHABYOI BJIaJM, a OpraHaMH BHKOHABYOI BJIaJU € BOEBOIU (aHAJIOT —
CHOTOJHIIIHI YKpalHChKI 00JlacHI Jep)KaBHI aaMiHicTpallii). Paau BOEBOICTB PO3MIISIAIOTHCSA Y SIKOCTI
(OpMH CILIBHOTO TPEICTABHAULTBA ITMiH»".

OTOX BIATIOBIAHO 10 YacTHHHM Tiepiioi ctati 76 3akony PecnyOmiku [lomemma «IIpo MicueBi opranu
CaMOBpSIyBaHHS», TMIHH 3 OJJHOTO BO€BOJICTBA CKJIANAIOTh CIUIbHE TPEICTaBHHUITBO B opmi acamOurei
MICIICBOTO CaMOBpSAYBaHHA. A AisIbHICTH acaMOiiei Ta KepiBHHX Il OpraHiB BH3HAYaeThCs MpaBUIaMU
BHYTPILIIHBOTIO PO3MOPSIKY, IO 3aTBEPKYIOTHCS acaMOTIeero”.

BiamoBigHo cratTi 77 3aKOHY, 10 KOMIIETEHI[i acamOJiei BXOAWTH: OLIHKA MiSUIBHOCTI TMIH 1
MYHIIUIaTbHUX YCTAHOB Ha TEPUTOPIi BOEBOJICTBA; MMOCEPESTHUIITBO MiXK TMiHAMH; CKIIMKAHHS 110324€proBi
cecii TMiH; NPUHHATTSA PIMICHHAP IIOJO0 PO3MYCKYy BHUKOHABUOTO KOMITETYy TMIiHM, OIliHKA IiSUTHHICTH
YpAIOBOi aJMiHICTpalii y BOEBOJCTBI; BUCIOBJICHHA IYMKH HIOJO TMPOEKTY OIOKETY BOEBOAM i HOTO
BHKOHAHHS; BHUCJIOBJIIOE JYMKH TPO KaHIWAATIB Y BOEBOJW; BUCIOBIICHHS CTaBJICHHS 3 IUTaHb, IO
CTaHOBJIATh BAXJIMBICTH JUIsl BOEBOJCTBA; BHUCYBaHHs MPOIO3UIlT NMPO CKAaCYBaHHS yKa3iB 1 pillleHb
BOEBO/M, SKi MOPYIIYIOTH IHTEpECH TI'POMaAM; MpPE3CHTAalis IHTepeciB TMIH B ypsAOOBid amMmiHicTparii;
oOpaHHS TOJIOBH, MPH3HAYEHHS HOr0 3acTylHHMKA Ta IHIIUX YICHIB alejsaliifHOrO OpraHy MICIICBOIO
CaMOBpsyBaHHS, a TaKOX BIIKIMKAaHHS iX; IHILIIOBAaHHS CIBOpAIli 3 MICIICBUMU OpraHaMH BJajJu
ypsI0BOI anMiHicTparii’.

3a YUHHUM 3aKOHOIABCTBOM, KaHAMIATH JIO CKIIAy acamOIel JeNeryIThCS pajaMH TMiH, HIITXOM
TAEMHOTO TOJIOCYBaHHSI 3i CBOro cCKkiamy. AcamOnes ¢GopMmye 3iCBOro CKIaay TMpE3uiifo, fKa He €
BHKOHABYHMM OPTaHOM BJIa]IH.

Konctutynis [lonpimi 3akpimuioe MUpPOKi MOBHOBaXKEHHsSI BOEBOA Y cepl Harismy 3a IisUTBHICTIO
IMiH, a HarJIgJ] CTOCOBHO BHMKOPHCTaHHS OIOJDKETHHUX PECYPCiB 3a0e3MeuyeThCsl PeriOHATbHUMU
peBi3iiiHUME yIpaBliHHS .

! Konstytucja Rzeczypospolitej Polskiej (z dnia 2 kwietnia 1997 r). WIPO. <http://www.wipo.int/wipolex/en/
text.jsp?file_id=194982>. (2019, moTwuit, 22).

? [Ipoexm 3akomy npo enecenns smin 0o Koncmumyyii Ypainu (wyodo oeyenmpanizayii enaou) 2015 (Bepxosna Paza
Yxpaian). Oghiyitinuii ge6-caiim Bepxosnoi Padu Ykpainu. <http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?
pf3511=55812>. (2019, 6epe3senn, 09).

3 Benxin, JI. (2016). Cucrema MicrieBoro camoBpsityBaHHs y [1obii sk MOIems feieHTpaii3alii B Ykpaidi. [1yoaiune
npaso, 4, 76-83. <http://nbuv.gov.ua/UJRN/pp 2016 4 11>. (2019, Gepesens, 05).

* Berkin, JI. (2016). Crucrema MicrieBoro camoBpsinyBanHA y [lonbimi K MoAens nenenTpanizamii B Ykpaini. [1yoaiune
npaso, 4, 76-83. <http://nbuv.gov.ua/UJRN/pp 2016 4 11>. (2019, Gepesens, 05).

> 3axon Pecnybnuxu Ilonvua o mecmuwix opeanax camoynpaenenus (HeopUIHanbHbIH nepesox). Mucmumym
MYHUYUNATIbHBIX UCCie0osanuti u mexnonozuti. <http://municipalkg.narod.ru/interlaw/gmina.htm>. (2019, 6epesens, 09).
8 3axon PecnyGnuku Honvua o mecmubix opeanax camoynpaenenus (HeobUIHaNbHbIA nepeson). Mucmumym
MYHUYUNATIbHBIX UCCe0o8anuti u mexnonozuti. <http://municipalkg.narod.ru/interlaw/gmina.htm>. (2019, 6epesens, 09).
7 Konstytucja Rzeczypospolitej Polskiej (z dnia 2 kwietnia 1997 r). WIPO.
<http://www.wipo.int/wipolex/en/text.jsp?file id=194982>. (2019, moTuii, 22).
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KonTpomorodi ¢yHKIIT BOEBOJACTB 3a0€3MEUYIOTECS THM, III0 MEp T'MIiHH TMOJA€ MPOTATOM 7 JHIB,
MiCJIsl MPUAHATTS pe30onii yci pilieHHs paau rMiHd, abo MicTta. PimenHs, mo 10 cXBajeHHs OIOKETy Ta
iHIIi mepeabadeHi 3aKOHOM pE3OJIIOLIl MOJAOTECA MEPOM TIMiHHM, MICTa B periOHaNbHE peBi3iliHe
yhOpaBliHHsA. Y BHUIAJKy KOJHM PIOICHHS T'MiH, MICT BH3HAIOTbCA TaKHMH, IO CyIepedaTh 3aKOHY
KOHTPOJIIOKOYNH OpraH BHHOCHTH PIIIEHHS MPO HEMIWCHICTH BCi€i a0 YaCTMHM PE30JIOLIl HE Mi3Hile
30 [HiB miCIIT DaTH IOJAHHS Pe3otiowii, 3rigHo crati 90 3akomy «IIpo MicLeBi OpraHi caMOBpSIIYBAHHS .

BigmoBigro mowactmr 1-3 cr. 95 3akoHy, BO€BOIAa Ma€ TMpPaBO, 3a HAABHOCTI pIllIeHHS
aJIMiHICTPaTUBHOTO CYJy PO HE3aKOHHICTH PE30JIONiN TMiH, MPU3YIMUHUTHA BBEJCHHS B IO PE3OIOLii
OpraHy BiaJu I'MiHHU i MOBHPHYTH ii Ha JOOMpaNIOBaHHS pagaMu I'MiH. SIKOIIO I paau I'MiH HE BpaxyBaJu
BMOTHBOBAaHHUX 3ayBa)KEHb BOEBOJI, L0 JI0 CBOIX pillIeHO i MPUIHSIM pe3ooLito 6e3 3MiH, TO BO€BOJA 1X
ckacoBye. A BimnoBigHo crati 96 3akony «IIpo MiclieBi OpraHu camOBpPSIYBaHHS» y pa3i MOBTOPHHUX
nopyuiens Korerutyii abo 3akoHiB pajoro rminu, CeiiM, 3a nponosutieio ['onosu Pagu MiHicTpiB, Moxe
CBOIM pIIICHHSIM PO3IMYCTUTH paay TMiHU. Po3myck paau piBHOCWIBHHN PO3IMYCKY BCiX OpPraHiB BIaiu
rminn. l'omoBa Pamm MiHiCTpiB TOBHHEH Y I[bOMY BHWIIQJKy MPH3HAYUTH JIOJAWHY JUIS BUKOHAHHS
00OB’SI3KiB OpraHiB Biaau TMiHH 10 OOpaHHS HOBOi pajy TMiHH Ta ii OopradiB Biajgu. SIKII0 MOBTOpHE
nopyieHHss KoHctuTymii abo 3aKoHIB BiI0OYBalOThCS BUKOHABYMM KOMITETOM T'MiHH, BOEBOJA BHMArae,
mo0 paja TMiHM BXKWIA HEOOXIJHHMX 3aXOJiB, 1 SAKIIO IS BUMOTa HE BUKOHYETHCS, BiH 3BEPTAETHCS
B acaMOJICI0 3 BUMOI'OI0 PO3MYCTUTH BHKOHABYMHM KOMITET TMiHU. AcamOnes npuiiMae pe3oIoiito
a0COJIFOTHOIO OIJIBIIICTIO TOJIOCIB Y IPUCYTHOCTI HE MEHIIIC IMOJIOBMHM CKJaay neneraTiB. /lo oOpaHHs
HOBOTO BUKOHABYOI'O0 KOMITETY, 1oro 000B’s3KH Ta (QyHKIIII Mepa TMiHH a00 MicTa BUKOHYIOTHCS 0C000I0,
IPHU3HAYEHOIO MPE3HTIEI0 acaMOIei”.

JI. benkin 3a3Hayae, M0 MOJIOKEHHS MPO KOHTPOJIb HAJl IMIHAMHU 3a- CTOCOBYIOTHCS BiAIOBITHO
1o acomianii i yrox rmiH. Illo crocyeTbcsi MyHIIMMANBHUX acollialiid 1 yrox, siki BHXOISITH 3a MEXi
BOEBO/ICTBA, KOHTPOJIbHI OpraHy MOBWHHI JiSITH B ME¥XKaxX MicLIeBOi IOPUCAMKIIII i 4epe3 KOHTPOJIbHI OpraHH,
WS FOPHUCIMKINS TOUIMPIOETHCS Ha PO3TAallyBaHHS OpPraHiB BiIaiM acomiamii ado yrojau, sIKIIO TiLTBKH
CTaTyTOM acoliamii abo yroau KOHTpPOJIIOHYI IMOBHOBAKEHHS HE mepenaroThes ['oyoi Pagu MiHicTpis.
ToMy BO€BO/CTBa, B CHCTEMI MICIIEBOTO caMOBpsiAyBaHHS [lobIi € €eTMHUM OpraHoM BHKOHABYOI BIaad
Ha piBHi perioHiB’.

OTxXe, MICYMOBYIOYH BUKIAJEHI Pe3ylbTaTH IOCIIPKEHHS TOIBCHKOTO JOCBINY AEleHTpaii3allii,
BapTO 3a3HAYMTH, LIO Y Mpoleci peopMyBaHHS CHCTEMU MICLEBOTO CaMOBPSAAYBaHHA B YKpaiHi ciix
3BEpHYTH yBary Ha npukiaj [lonbmi. Amke, Mo Mpu aHOHCOBAHICTH TOTO, IO BITYM3HAHUHA 3aKOHOTBOPELb
311iHCHIOE pehOpMH 3a TOJIBCHKOI0 MOS0, B YKpPaiHi 3aIUINAI0THCSA PEIYMEHTH CTapoi CUCTEMHU.

Tomy, BapTo Oyiio 0 3a 3pazkom Ilomemti, pyHKITT BUKOHABYOI BJIaaH B PerioHaxX MOKJIACTH Ha TOJIB
oOyacHUX amMiHICTpaIii Ta B3MIMCHUTH TIEPEpO3NOALT TMOBHOBAXEHh MK OOJAaCHUMH pamaMd Ta
aJMiHICTpaIisIMH, 3aKPINHUBINN 32 OCTAHHIMHA HarusioBi QyHKIii MOAiOHI BOEBOACTBAM, IO 3a0€3MEYHUThH
B yMOBax JeIeHTpalizallii yHITapHICTh JepXaBU Ta HE AaCTh MOXKIMBOCTI TOCWJICHHIO BiAIIEHTPOBUX
TeHneHuid. Ha piBHI paiioHiB, aHAJIOTIYHO 1O MOBST, BUKOHABYY BJIAAY CJiJ MEepeJaTy MOBHICTIO OpraHaM
palioHHMX pal Ta BCTAaHOBUTH KOHTPOJNb 3aiX JisUIBHICTIO 3 0OKy TOJB OO0JacHUX JepKaBHUX
aJMIHICTpaIlii.
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DIGITAL AND MEDIA DIMENSIONS OF SOCIAL
AND POLITICAL DISCOURSE

Bipa TokapeBa
HauioHanbHull yHisepcumem «O0ecbKa ropuduvyHa aKkademis», YKpaiHa

IHPOBJEMHI IIMTAHHA TBOPUYOCTI
B YMOBAX IIM®POBOI 105U

Vira Tokareva
National University «Odesa Law Academy», Ukraine

PROBLEM ASPECTS OF CREATIVITY
IN DIGITAL ERA

The article deals with the problematic aspects of everyday creativity in the digital era. The massive
spread of the Internet led to the emergence of new models of production and distribution of
goods. The information has become a commodity. Ordinary consumers began to create, copy,
share their works around the world, getting independence from commercial intermediaries, such
as publishing houses and record companies. The rapid spread of copy and paste technologies, the
works with a low level of creativity, makes it necessary to detail the criterion that distinguishes
original from nonoriginal works, which do not have an individual identity.

The difference between the works of reproductive thinking and the works of productive thinking,
in copyright law, is determined by the presence of signs of creativity for a protected work.

The low level of creativity is characteristic for many computer programs and databases, products
of pop music, television programs, works of scientific art (various types of technical schemes,
drawings), catalogs, brochures and slogans, descriptions of travel plans, various arts and crafts
(furniture, lamps, fashion clothes), geographical maps and plans, and many collections
(for example, telephone directories).

The point of view about spreading legal protection to all works is expressed in science. This
means the cancellation to solve the problem of the exact definition of the criterion of creativity,
the separation of original works from nonoriginal ones, cancel the task to determine
the difference between creative and non-creative works from the point of law.

At the same time, this position raises the question of the ability of copyright to provide proper
legal protection for works with a lower level of creativity. Therefore, there is a necessity
of finding further development of a criterion which will allow separating original works from
unoriginal ones, which does not have individuality.

Thus, we should not forget about the necessity for further research of the criterion, which will
allow lawyers to separate the original works from non-original, which does not have individuality.
Keywords: copyright law, everyday creativity, amateur creativity, digital era, low level of creativity.

AKTYaJbHICTh TeMH O0CTigKeHHsI. PO3BUTOK MU(PPOBUX TEXHOJOTiH, MOMMUPEHHS [HTEpHETY Ta
301IBLICHHS POJIi 3BUYAHHUX CIIOYKMBAYIB y CTBOPEHI TBOPYMX PE3yJbTATIB BIUIMBAE HA (QYHKIIOHYBAHHS
3aco0iB MacoBoi iHpopmauii. SAkmo menia-iHgycTpis 20-r0 CTOMITTS pO3IJsiiaia JNIOACH SK MacUBHY
ayUTOpPil0, TOJOBHA pOJIb SKOI TMOJsATalia y CIOXHMBAaHHI pPe3yJbTaTiB TBOPYOCTI MpodecioHamiB Ta
npuaOaHHI ITUX PE3yJIbTaTiB, TMOMUPEHHS ITU(POBUX TEXHOJOTIH MEPETBOPHUIIO 3BHYAWHHUX CIIOKHBAUIB
y He3aJIe)KHUX TBOPLiB B Mepexi [aTepHer. Komummnbi crmokuBaui craBmm OjorepaMu, My3HKaHTaMH,
XYJIO’)KHUKaMH, TPOJIOCEPaMHU, KypaTopamu BeO-CaiTiB, aKkaJeMiYHUMH CITiBpOOITHUKAMH, CTBOPIOIOTH,
KOITIFOIOTh, 3MIHIOIOTh Ta IIISATHCSA CBOIMH TBOpaMH 3i CBITOM, MHHAIOYM KOMEPIIIHHUX ITOCEPEIHHKIB,
TAaKHX SK BHIABHHMITBA Ta 3BYKO-3alMCYIOUi KOMMaHii, 3a BucioBoM mnpodecopa Heio Mopkchkoro
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VYuisepcurety /. Posena ! Bommouac mBaausaTs pOKiB ToMy Oynb-sika ocoba, Oa)karodi 3aJ0BOJIEHUTH
CITO’KHBYI IMOTPEOH: IMepenmrucaTH BipIl 1 BIIIIPaBUTH HOro KOXaHii, a00 CKOMIIOBATH INIACTHHKY Ha KaceTy 1
noJlapyBaTu APYry, MOTJH Iie 3IiHCHUTH Oe3 MoOOIOBaHHS MOPYIICHHS aBTOPCHKHX TpaB, IO CTaBHUTH
JOJAaTKOBI MUTaHHS IPaBOBOTO PETYJIIOBAHHS.

AHai3 ocTaHHIX gocaimkeHb i myOsaikaniii. [IuTaHHS OO MPABOBOTO PETYIIOBAHHS MacOBOL
TBOpUOCTI B IU(POBY 100y IPUCBAUEH] Mpalli TAKHX HayKoBIiB, sk M. Benknepa, XK. Bepmxkecc, B. Bynax,
X. l'apmuep, B.S. lonaca, A.B. Kamanina, K.A JlineBuu, JI. Po3ena, Ta inmi. [lommpeHHsT TEXHOIOTIH
CTaBUTH MPOOJIEMHI MUTaHHS MPABOBOI KBaMi(iKaIlii pe3yibTaTiB MacoBOi TBOPUOCTI, SIKE JIOCI HE CTaBajo
MPEIMETOM JIOCTIPKCHHS BITIM3HIHUX BUCHHX.

lonoBHOIO MeTOIO wi€l PoOOTH € MOCTIKeHHS NpoOJIeMHUX IUTaHb IMPABOBOIO PETYIIOBAHHS
MacoBOT TBOPYOCTI.

Buknang ocHoBHOro martepiany. IlutanHs npo HOBI ¢GopMH ydYacTi 3BHYAHHUX TpOMAISH
B 1iupoBOMy OHIIaWH TpocTopi Brepiie migHse npodecop TexHosoriunoro yHiBepcuteTy KBiHCIEHIY
XK. Bepmxecc, sika 3amponoHyBaja 3acTOCOBYBATH TEpMiH «HApoOJHA TBOPYICTH» Ui BHU3HAYCHHS
MOBCSIKICHHOT y4acTi «3BUYAWHUX» JIIOJEH Braimy3i nudpoBux TexHonorii. HaykoBenp BHpi3Hse
«HApOJHY» Ta «BHHATKOBY» a00 «BHCOKY» TBOPUICTb, Ta IHIIE SKIIO «3BUYAiHa» HApOJHA TBOPUICTb, SIK
KyJNbTypHa MPaKTUKa 10332 CUMBOJIYHHX MeX O(iliifHOro MHCTELTBa, 31aTHa BHECTU BKJAJ B CYCHUIbHY
KyJIbTypYy, TO BHHHKAIO4i NPAKTHKUA MAlOTh BIUIMBATH Ha KyJbTYpHE TPOMAISHCTBA, SK HOBHH acIEKT
JIEMOKPATHYHOTO CYCITiIECTBA .

K. Bepmxkecc cTBepIKye, 10 B CHOTOAHIITHBOMY CTPIMKO 3MiHIOIOUOMYCs iH(OpPMAaLiiHOMY CBITI,
3MiHM Ta BUIPABICHHS HAapOIHOI TBOPYOCTI BiNOYBAaIOTHCSA, KOJM TBIp 3aBAaHTAXKYEThCS Ta LICPUTHCS
B MEpeXi, MePETBOPIOIOYNCH 3 IHANBIAYaTFHOTO B CYCIUTBHUN TPOAYKT KyIbTypu. HaykoBers HaBOIWUTH
npukitagu rwiatdopm Flickr (mpusHauennit muis 30epiraHas Ta BUKOpHCTaHHS 1udpoBux ¢ororpadiii, Oy
omHuM 3 mepmux cepsiciB Web 2.0. Ilonmymapauii Ha mouaTky HynboBHX) Ta Digital Storytelling (Bun
TPaIUIiTHOTO OTMIOBiIaHHS, BUKOHYBAaHOTO B Iu(poBoMy Qopmari, 3 JormomMoror TexHomnorii DS) ne momau
MOXYTh BHpPaKaTH CBOIO TBOPUICTh, CAMO PEalli30BYBATHChH, TPOBOIUTH CAMOIIPE3CHTAIII0, CITIBITPAIIOBATH
IUIsl BHECEHHS BKJIay B CYCHIUIBHY KYJIBTYpY.

Hapa3i cTae akTyaJlpbHHMH JOCHIUKEHHS TIPOOJEM CydYacHOTO MHCTENTBA MPOBEICHOTO
(dhpanmy3skuM dimocodom XK. boapispom st po3yMiHHS TPOOIEM OB’ I3aHUX 13 BHPAXKEHHSIM TBOPYOCTI.
3MIHIOETBCS BHXIJHA 1HTYiliI HOBOEBPONEWCHKOTO CIPUHHATTS KYyJbTYPH, SKIIO paHillle MpoIec
MoJepHizanii OyB HEpO3pHUBHO TMOB’SA3aHUH 3 i[e€l0 JHIMHOTO Mporpecy JIOACTBA, IOMiHYBaHHAM
MaOyTHBOTO HaJ] MHUHYJIAM Ta CBHOTOJICHHSIM, HOBOTO HAaJ CTapuM, TO IIOCTMOIEPH BTpadae Bipy
B 3yMOBJICHICTh TPOTPECUBHOTO PO3BUTKY. YMOBHHUM CTa€ BHOKPEMJICHHS PO3PI3HEHHS «CTaporo Ta
HOBOTO», BIAPOIKY€EThCS 00pa3 LMUKIIYHOTO Mepediry icTOPHYHOTo 4acy — «BIiYHOTO MOBEPHEHHS TOTO K
CaMoroy, a KyJbTypHa TBOPUICTh CTA€ HECKIHUCHHUM «LIUTYBaHHIM).

CmiBTOBapHCTBO CBITYy CYYacHOTO MHCTEITBA CTBOPIOETHCS 3aco0amMu MacoBoi iHQopMarrii,
CYYacCHUMH TEXHIKaMH, HOBUM CTaBJIEHHSIM [0 MucrenTBa. CydyacHa KpH3a y MUCTEUTBI Ta TBOPYOCTI
3a TBeppkeHHsAM JK. Bozpisipa MOsICHIOETBCS THM, IO CydYacHE JKUTTS, HAIIOBHEHE MAIlMHAMH HE CIIPUSE
posutky’. IIpoTe MHCTENTBO He 3HMKA€, fK Ile MOXe 3HaTHCSA Ha Mepmmmii mormsn. Haemakw,
rimeppeainizMm — e ¢popma, sika 00’ €THy€ MHCTENTBO 1 peanbHiCTh. MUCTENTBO, 32 BU3HAYEHHSIM (iocoda,
Ternep BCIOJH, OCKIJIBKH B CAMOMY cepli peanbHOCTi Tenep — mTyuHicTh. JK. Boapilisp nmependauae, mo
Yyepe3 COTHIO POKiB (PUTEMU MpO rinamiaTopiB OyIayTh CIpUAMATHCS TaK, sIK SIKIIO O 1e OyJi TOKyMEeHTabHi
¢ineMu nipo apesHil Pum, npudomy ¢peckn PemOpannra Ha crini Biyu [Tomned, Hikoro He 3auBye. Tomy
mo6 OyTH 3aTpe0yBaHUM, MUCTELITBO Ma€ OyTH OHOYACHO MiAPOOKOIO Ta PEeabHICTIO.

MoskHa mificyMyBaTH TBepKeHHS (inocoda, Mo cydacHi MOKIMBOCTI AKi Ha/laB BinbHUH [HTEpHET,
CTaBIITH 3BUYHUMH il «KOMIIOBATH Ta BCTABUTH» a00 «BHUPi3aTH i BCTABUTH», IIOCTABUB MTUTAHHS MPAaBOBOT
KBaJiQikaiii pe3ynbTaTiB Takoi MepepoOKH Ta UTYBaHHs, BiIOOPaXKarOTh B IESAKIH Mipi KpU3y Cy4acHOTO
MUCTEITBA, TBOPYOCTI B YMOBaxX iH(pOpPMAIIITHUX TEXHOJIOTIH Ta BCce OLIBIIOro Opaky Jacy.

" Rosen, J. (2006). The People Formerly Known as the Audience. <https://www.huffingtonpost.com/jay-rosen/
the-people-formerly-known 1 b 24113.html>.

? Burgess, J. (2007). Vernacular Creativity and New Media. PhD Thesis. Queensland University of Technology.
<https://eprints.qut.edu.au/16378/>.

* EmenbstHoBa, MLA. (2009). Crpaterus nckycctsa no boapuspy. Dnexkmponnwiii nayunsiii acypran Kypcekozo
eocyoapcmeennozo yHugepcumema. <https://cyberleninka.ru/article/n/strategiya-iskusstva-po-bodriyyaru>.
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BuninsaroTs 1Ba MiaX0AW HAYKOBINB MO0 MPUPOAU TBOPYOCTi. Ilepmmii — po3risinae TBOPUICTh SIK
TSTTBHICTH  CIIPAMOBAHY Ha CTBOPEHHS HOBHX CYCIUIBHO 3HAYYIIUX IIIHHOCTEH, OCHOBHY yBary
TNPUIIISIOYA KPUTEPisiM 00’ €KTHBHOT HOBU3HH Ta OPUTIHAIBLHOCTI pe3ysbTary TBOpUocTi. Jpyruit mimxin
OB’ s13y€ TBOPYICTh 13 camMopeani3ali€ro JIOJUHU, 3 PO3BUTKOM MOTHBaLii ii TBopuoi misibpHOCTI. Kpurepiit
TBOPYOCTI € ii IIHHICTh — OCOOMCTICTH CaMO1 JIOUHY, a He TIIBKH MPOAYKT TBOPUOi AisUTbHOCTI. OCHOBOIO
Ta LEHTPOM TBOPHUOCTI € cama 0COOHCTICTh, Cy0’€KT, 6e3 KO0 HEMOXK/IHBA TBOPYA IsUTbHICTD .

Bigowmiii ncuxonor A. Macnoy AOCTiIXKyI0ud TBOPYICTE 1 TBOPYi 3410HOCTI 0COOUCTOCTI, BU3HAE, 1110
HA MOYaTKy CBOTO JIOCTIJDKCHHS ITOB’SI3yBaB TBOPYICTh TUIBKH 3 MIEBHUMHU 3arajlbHOBH3HAHUMH Cepamu
JOACHKOT AISUTBHOCTI, HECBIIOMO TMPHWITYyCKAIOUH, IO KOXXEH XYJOXHHK, ITOET, KOMIIO3UTOp Belle TBOpUE
KHTTS, 2 TBOPUICTH € MPEPOTaTUBOIO MPECTABHUKIB MeBHUX Npodeciit. Haykosels BU3Hae, 10 TBOPUi SKOCTI
BUSIBIISIE B MOBCSIKACHHIN, PYTHHHIA MisTIBHOCTI JOMOTOCIIO/ApKa, IO HE BYMHSAE “TBOPYMX~ B 3BUMHOMY
pPO3yMiHHI aKTiB, aje 37aTHa SKICHO TOTYBaTH, OyTH MPEKPACHOIO MATIp’I0 1 APYKUHOI, BMiIA TyIOBO
OOJIAIITYBATH CBOE XHUTJIO MiHIMATbHUMHU 3aCO00aMH; JOKTOpP B JOTJIS/II 33 XBOPHMH J0AI0YM 1 MOpPaIbHY
I ATPUMKY; HiAIPHEMEIb OPraHi30BYIOUH HOBHUIT IPOEKT; CaliBHHK; KPAaBellb; i HABITH CIIOPTCMEH .

Bonnowac BueHwmii B CBOiif poOOTI MPUXOAMTH A0 TOTO, IO XOPOIIMHA MY3UKAHT SKHA BBaXKAE€ThCS
“TBOPYOI0 OCOOMCTICTIO”, MOXE BUSIBUTHCS TIPOCTO SIKICHUM BHKOHABIIEM TBOPIB KOMIIO3UTOPA.

A. Macnoy 3ayBaxKye, 1[0 HEOOXIJHO BiIOKPEMITIOBATH ‘OCOOIMBUI TBOPUMU TaldaHT BiJ “TBOPUYUX
3ni0HOCTEH 10 caMoakTyati3alii”, aKki B OUTBIIINA Mipi € MOXiTHUMH Bil caMoi OCOOUCTOCTI i SIKi aKTUBHO
TIPOSIBIISIIOTHECS B TTOBCSAKICHHOMY JKWTTI, HAIPUKIIAJ, B IMEBHIM ycTaHOBII. TBOPYICTh caMoaKTyami3arii
MOJXKHA MPHOJIM3HO BU3HAUUTH SK CXHJIBHICTH JIO BChOTO MIJAXOIUTH TBOPYO, CKaKiMO, JO JOMAIHBOTO
roCIoIapcTBa, BUKIAIAaHHS TOIIO.

Tox, 3pocTae akTyaslbHICTh TBepikeHHS A. Macimoy Ta XX. Bompispa, 1o y MOBCSKICHHHX
PYTUHHHX MisiX, 3HAXOISATh BHUPAXCHHS TBOPYI 3JI0HOCTI OCOOM /O caMoakTyamizaiii, sKke Moxe OyTH
HEIOCTATHHO OPUTIHATBHUM.

IcHye 1 mpoTmneXHa TMO3WIliSA, IO TBOPYICTh TPOTHUCTABIAETHCS TOBCAKICHHIN MisIIBHOCTI,
TIparHeHHSIM JIFOWHU 10 HEYTHITITAPHOT TisUTBHOCTI, a TIPOBITHA BIIMIHHICTH TBOPYOCTI BiJl pyTHHHO] mparti
nojsirae B ii MoTuBanii. PO3BUTOK iHAYCTpiaJIbHOTO CBITY JO3BOJUB PO3ALIMTH TBOPYO-iHHOBAILIHY Ta
PENPOAYKTUBHY JIFOJICEKY aKTHBHICTh. Y MOCTiHIYCTpiaIbHUI Mepio TBOPYi 3Mi0HOCTI PO3TIIAAIOTHCS K
MIPEPOTaTHBOIO TAJIAHTY Ta MPUPOTHOI 001aPOBAHOCTI.

'muboxke mocmimKeHHsT TBOPUOT AISUTLHOCTI Y IOpUAMYHIN JiTeparypi npoBeaeHo B.4. lonacom sikmii
po3riAgae TBOPYICTh K PO3YMOBY IHisUTBHICTB, IO MOXeE OyTH MPOAYKTHBHOTO TaK PENpPOLYKTHBHOTO
xapaktepy. Pe3ympTaroM NpOXyKTHBHOIO TBOPYOTO MHUCIEHHS Ha AyMKY BYEHOTO € OpHUTiHaJIbHE
BUPOOHHUITBO MyMOK. [1if pernpoayKTHBHAM MHUCIEHHSIM PO3yMI€ThCS BiITBOPEHHS TOTOBHX TYMOK, KOJIH
J0AMHA POOWTH 3a MpaBWJAMU JIOTIKM B BUBUEHOMY MOPSIKY PO3YMOBI omepauii 3 BiIOMHUMH HOMY
MOHATTSAMHU, OTPUMYIOYHM TPU I[HOMY pe3yJbTaT, JAETEPMIHOBAHUI BCIM XOJOM HOTO BiITBOPIOIOYOIO
po3yMoBoi poboTi’. OTxe pe3yabTaToM MPOAYKTHBHOIO MHUCICHHS € TBOPUMH pe3yNlbTar, a pesysbTaT
PETPOIYKTUBHOTO MHUCIICHHS He OyJie BBa)KaTUCs TakuM. J[0 TBOpIB TBOPYOCTi BiH BIIHOCUTH 00’ €KTUBHO
BHpa)keHi TBOPU HAYKH, JIITEPAaTypH, MUCTEITBA, & TAKOXK TBOPH TEXHIYHOI TBOPUOCTI.

o nmpyroro BHAY BiTHOCHUTH TBOPH, CTBOPCHHS SKHX HE BUMAara€ “‘OpHTiHaILHOTO BHPOOHHUIITBA™
i7IeH, SIK, HapuKIaz, TeJaeOHHUN TOBIIHUK Ta Oyb-sKke iH(QopMalliliHe JpKepeo, CKIalcHe 3a BiIOMHMU
npaBWiIaMy (IPUHIMIIAME TOOYJOBHU, CUCTEMaTH3allii MaTepiany).

BigMiHHICTP MiX TBOpaMH PENPOIYKTHBHOTO MHCICHHS 1 TBOpPaMH TPOXYyKTUBHOTO MHCIICHHS,
B aBTOPCHKOMY TIpaBi 00YMOBITIOETHCSI HASIBHICTIO 03HAKH TBOPYOCTI IS OXOPOHO3/IaTHOTO TBOPY, IO MAa€
3HA4YEeHHS KOHCTUTYTHBHOTO IOPUAWYHOTO (akTy. 3a TBEpAKCHHSM HAYKOBIS, IO €JIEMEHT TBOPYOCTIi,
00’€KTUBHHUIA B Takid Mipi, 0, OyAy4d y pO3MOPS/KEHHI BIiAMOBIAHMM HAYKOBHM IHCTPYMEHTOM, MU
MTOBMHHI BMITH BCTaHOBJTFOBATH 3 TAKOIO K TOYHICTIO, 3 IKOIO €KCIIEPHUMEHTATOP BCTAHOBIIIOE EMIIiPHYHUN
¢dakT. Y 1poMy BiIHOIICHHI 3HAYHY POJIb I'pa€ He TUIbKW HayKa PO TBOPYICTh, a W Ta iCTOTHa pHca
PaAsTHCBKOTO aBTOPCHKOTO MpaBa, [0 BOHO Oepe IiJl CBOI0 OXOPOHY aBTOPCTBO, HE3AIEKHO BiJ TiAHOCTI
TBOPY, TOOTO HE3aJe)KHO BiJ TOTO, HACKUIBKM BaroMui €JIEMEHT TBOPYOCTi. B maHoMy TBepmKeHHI
HAYKOBEIlb BU3HAE, 110 PAJTHCHKE NPABO HE MPUHMAE JI0 yBary SKiCHY CKJIaJ0BY TBOPYOCTI.

! Kosasenko, T.M. (2009) TBopuicTs i KpeaTHBHICTH — pHCH MaiibyTHIX (axiBLiB y BUILi# eKOHOMiUHil OCBITI.
Bicnux HTYY«KIII», 3, 9, 35-41.

* Macoy, A. (1997) Icuxonoeus Geimus. Mocksa: «Pedi-6yk», 50-57.

* Honac, B.5L. (1972). Ipoussedenus meopuecmesa & spascoanckom npase. Mocksa: YOpumudeckas mureparypa, 9-10.
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TBopUiCTh, Y HUBUTICTHUII, SIK KPUTEPiH OXOPOHO3AATHOCTI 00’€KTa aBTOPCHKOTO IpaBa, B AKOCTI
CaMOCTIHHOI IOpUIUIHOI KOHCTPYKIIii 3a Bu3HaueHHsAM A.B. Kamanid 3’saBuiocs y 3B’ 53Ky 3 MOTPEOOO
y BU3Ha4YCHHI chepr aBTOPCHKO-NIPABOBOT OXOPOHH, 3a JOMOMOTOI0 a0CTpaKTHUX KaTeropiid. [Ipu npomy
Oyn0 HeoOXiZHO BIJOKPEMHTH TBOPH OXOPOHIOBAaHI aBTOPCHKUM IPaBOM, 3 OZHOTO OOKy, BifJ
MaTepiaJbHUX PE3yIbTaTiB IiSUVIBHOCTI, a 3 IHIIOrO — BiJl HEMaTepialbHUX PE3yJIbTATiB 1HTEIEKTYalbHOT
IISUTBHOCTI, SIKIi aBTOPCHKHM TPaBOM HE OXOPOHSIOThCS. BUpIlIeHHs Ipyroro 3aBAaHHS Iepeadadaro
MOIIYK HaiOiIbII ICTOTHUX O3HAK JJIsl 00’€KTiB aBTOPCHKOIO MMpaBa, sKi BU3HA4Yadud O 3aCTOCOBHICTH
JI0 TaKMX 00’€KTIB aBTOPCHKO-IIPABOBOTO MEXaHi3My OXOPOHH, i B IbOMY CEHCI Malli 0 HOPMOTBOpYE
3HAYEHHS '

besymMoOBHO, TBOpUiCTH € JOCHTH cy0’eKTHBHUM KpurepieM. llle mopeBomtomiitHuii topuct
A.A. Tlunenko 3a3Hauas, mo Oyno O HATBHUM IIyKaTH 00’ €KTUBHI MIpKH U PO3YMIiHHS TBOPUYOCTi. Y pi3HI
JacH Ta B KOXKHOMY CYCITIIILCTBI iICHY€E YCTaJICHE CJIOBO IO BXKUBAETHCS: BAAJIE PIIEHHS BiIOMUX (€TUIHHX,
COLIAJIHUX, ECTETHYHHX ) MPOOIIeM TiependadaeThes NoTpedye KBaniikoBaHOI OisSUIbHOCTI, TBOpYOCTI. SKi
OyxyTb 1i npobiemu? 1o BBaxkaeTrbes Baamum pimeHHsaM? LI muTaHHSA MO CyTi MalOTh 3alIHIIMTUCH 0e3
3arajapHoOi BimmOBimi.

BucnoBmoeTbes yMKa, Tpo HEOaKaHICTh BUKOPHCTAHHS Y FOPUCIPYACHIIT TOHATH TBOPYOCTI
3 OISy HA CKJIAHICTh TA HE30ATHEHHICTD °

Hackinekn 6 He Oynmu  copaBeuiuBi - 3ayBaK€HHS TIPO  HEMOXKIWBICTh MIIIHTH 3 €JUHOIO
“MaTeMaTHIHOIO” MIpKOIO JIO TAKOTO SBHUIIA SIK TBOPUICTH MOAIOHA TMO3UIlISA HE BUPIIIYE 3a/ad sIKi CTOSTH
nepesl HayKOK [WBUIBHOTO INMpaBa Ta CYJOBUMH OpraHaMH, a TOMY OUIBIIICTh HAYKOBIIB aBTOPCHKOTO
IIpaBa 3adiNarTh CBOEIO YBArOK0 JAHE TUTAHHS '

3 orsAmy Ha Te, IO TBOPUICTh BUPAXKAETHCA y Pi3HUX cdepax iSUTBHOCTI: TEXHIIll, MACTEIITBI, SKi €
HaAMOLIBII SCKpaBUMH TPOSBAM JIFOJCHKOI TBOPUYOCTI, Uil PO3MEKYBaHHS 00 €KTIB aBTOPCHKOTO TpaBa Ta
IHIIUX pe3yNbTaTiB AisIBHOCTI. B sikocTi 3aco0y BiIMe)KyBaHHS OXOPOHO3JATHHUX Ta HEOXOPHIOBAHHX
eneMeHTIiB camoro TBopy B KiHmi X VIII ®dixTe Oyno 3anpornoHoBaHO BUeHHS MPo (GOpMY Ta 3MICT TBOPY.

Jlana KoHTIEMIIisT BiMOOpa3miIoch y monoxeHHi 4. 3 ctT. 8 3akony Ykpaiam “IIpo aBTOpChKE TpaBo i
CyMDKHI mpaBa” @m0 mepegdadeHa UM 3aKOHOM IPaBOBa OXOpPOHA MOIIMPIOETHCSA TUTBKH Ha GopMy
BHUPaXXEHHS TBOPY 1 HE MOLIMPIOETHCS HA OyAb-sKi 11el, Teopii, IPUHUNIHN, METOIH, MPOLEAYPH, IPOLIECH,
CHUCTEMH, CIIOCOOM, KOHIIEMIlii, BITKPUTTSA, HABITH SIKIOI0 BOHW BHPAKEHI, OMNMCaHI, IOSCHEHI,
MPOLITIOCTPOBAHI y TBOP.

BiTum3HsaHa NOKTpHHA 30epira€ MPHXUILHICTH IO JaHOI KOHIICHINS W Ha ChOrOIHI, B TOH Yac K
B 3apyOiKHIi# miTepaTypi 3a Bu3HaueHHAM A. B. Kamranina BHCIOBIEHO YMMaji0 KPUTHYHHUX 33ayBa)KEHBb
IIOJI0 BYCHHsI, IO Maibke MPU3BENIO 10 BIIMOBH BiJ HBOTO Yy 3aximHid mokTpuHi. OCHOBHUH HEIOJIK
BUYCHHSI BOAUAETHCSl Y BUKOPUCTAHHI HEIOPUAMYHOI TepMiHOMOTIT (imeWHUH 3MiCT, 3MiCTOBHE AP0 TOLIO)
JI0 KiacuQikariii ereMeHTiB TBOPY, IO HE JT03BOJIAE AIMTH 10 KOHCEHCYCY BiITHOCHO 1X 3HAYCHHS.

He3matricTh BUeHHS Mpo GopMy Ta 3MICT TBOPY e(DEKTHBHO BUKOHYBATH (DYHKIIIO BiJIMEKYBaHHS
OXOpPOHIOBAaHMX TBOPIB BiJ O0O0’€KTIB IHIIMX BUKIOYHUX TpaB, a TaKOX BiJl HEOXOPOHO3JAaTHUX
IHTENIeKTyalIbHUX TPOIYKTIiB, CTUMYJIIOBAIO MOJNANbIII JOCTI/KEHHS B HAPSMKY KOHKpETH3AIlil KPUTEPito
TBOPYOCTI, aICKBATHOI 3aBJaHHSIM BU3HAYCHHS 00’ €KTa aBTOPCHKOTO TIpaBa.

Cepen HalOIBII CYTHICHOT 03HAKH, IO BIIPI3HSIOTH OXOPOHO3JATHUMH 00’ €KTH aBTOPCHKOTO MpaBa
Bif IHIIMX HeMaTepialbHUX NPOAYKTIB Ha3WBaJKCi HOBU3HA, OPUTIHANBHICTb, CBOEPIAHICTD,
crierbivHicTh, HECMONiBAHKA, iHIMBITyabHICTh TBOPH B TOMY UM iHIIOMY TIyMaueHHi IMX TepPMiHiB’.

OpnHak, Ge3nocepesiHE MPAKTHYHE 3aCTOCYBAaHHS 3a3HAUYEHUX KPUTEPIiiB TBOPUYOCTI O€3 Mmoaanblioi
KOHKpeTH3allii iCTOTHO YyCKiagHeHo. HeoOXimHO yTOYHUTH, IO CJHiJA PO3YMITH TiJi HOBHU3HOM,
OpHUTIHAJBHICTIO, YHIKAIBHICTIO TBOPH, 3a AKMMH O3HAaKaMH 1 3a JIOTIOMOTOI0 SIKUX MEXaHi3MiB BOHH
MOXYTb OyTH BCTaHOBJICHI.

! Kamanun, A.B. (2007). TBopueckuii XapakTep KaK yCIOBHE OXPaHOCIIOCOGHOCTH TIPOM3BEICHHS B POCCHICKOM 1
MHOCTPaHHOM aBTOPCKOM IpaBe. Becmuuk epasicoanckoeo npasa, 2, 07, 89-90.

% [Tunenxo, A.A. (2001). Ilpaso uzo6pemamens. Mocksa: CratyT, 236-238.

* Veonsuesa, C.B. (1997). Pesynomamuol unmennekmyansHoii desmenbHocmu Kak npagoseas kame2opus.: ABToped.
Upkytck, 25-27.

* Kocsixoa, 0.J1. (2009). Kpumepuii meopuecmea Kak IPH3HAK 00BEKTA aBTOPCKOTO NpaBa. AKmyaibHble npoGiembl
poccutickozo npasa, 4, 9, 163-172.

> Hodde, O.C. (1965). Cosemckoe epancoanckoe npaso. B 3 1. T. 3. Jlenuurpan, 5-7.
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Po3poOka 1opuanIHOTO 3MICTy KPHUTEPIF0 TBOPUOCTI TOUYUTHCS Y BITYM3HSIHINA JiTepaTypi y AUCKYCii
ITOJI0 CIiBBIIHOIICHHS 03HAK OPUTIHAILHOCTI Ta HOBU3HU TBOPY, a y 3apyOiXKHIH JiTepaTypi y Criopi moao
Cy0’€KTUBHOTO Ta 00’ €KTHBHOTO ITiAXOTY.

Pazom 3 ium, cy0’eKTUBHUI Ta 00’ €KTUBHUHN MiIX0U HE 11030aBJICHI CBOIX HEOMIKIB.

st cy0’eKTHBHOTO MiAXOMY SKHH KOHIIGHTPYETHCS Ha 3B’SI3KYy TBOPY 3 OCOOWCTICTIO aBTOpa Ta
He noTpebye 000B’s13K0BOi 00’€KTUBHOI HOBH3HH TBOPY, BHKIHUKOM CTajlO0 MOLIMPEHHS TBOPIB HU3BKHM
piBHEM TBOpPYOCTi, NOPIBHAHHS SKUX 3 iHIIMMH TBOpAaMH HE J03BOJisie BOauaTH  BHPa)KCHHS
IHAMBIMYyaIbHOCTI TBOPI, pOOOTa 31 CTBOPEHHS SKUX HAOMMKYETHCS 10 MEXaHIYHOI, BHKOHYBaHOI
IO TIEBHUX CTAaHIAPTIB, IO OCOOIMBO aKTyalli3ye€ThCs i3 PO3BUTKOM TEXHOJIOTIM KOITIFOBAaHHS Ta BCTaBKH.
3BHYHHM SIBHIIECM, CTAIOTh BUIIAJKU MMOBTOPHOI'O HE3aJEKHOTO CTBOPECHHS TBOPIB, SIKE paHillle BBa)Xalocs
BUKJIFOUCHHSIM.

IIpobnmeMu TIpaBOBOTO pETyJIIOBaHHS TBOPIB 3 HE3HAYHUM PIBHEM TBOPUYOTO XapakTepy,
3a Bu3HaueHHsM A.B. Kamanina, TaBHO IUCKYTYy€eThCS Y €BpOIeiichbKild Haymi. Taki MPOAYKTH SIK KaTaJoTH,
peKJIaMHi MPOCIEKTH Ta CIOTaHU, OMMCH CXEM HPOi31y, Pi3HOTO POAY NEKOPATUBHO-TPUKIAIHI TPOLYKTH
(MmeOui, maMri, MOIHWH oxAr), TeorpadiuHi KapTW i TuaHu, OaraTo 30ipHUKM (HANpPUKIAA, TelnepOoHHI
NOBITHUKH) BIJHOCSTH JI0 IHTENEKTYAIbHUX MPOAYKTIB 3 HE3HAYHOK TBOPYOIO CKJIAIOBOIO, SKa Ja€
MiZCTaBU PO3TALIyBaTH IX Ha HW)KHIA MeXi aBTOPCHKO-TIPAaBOBOI OXOPOHO3AATHOCTI. TakoK He3HauyHH
piBEHB TBOPUYOCTI XapaKTepHUH I 6araTh0X KOMIT FOTEPHUX MPOTpam i OLTbIIOCTI 0a3 MaHUX, MPOIYKTIiB
MION-MY3UKH, TEIEBI3IMHUX TPOTrpaM, TBOPIB HAYKOBOTO MHCTENTBa (PI3HOTO POMYy TEXHIYHHUX CXEM,
KPECIICHB) .

[lomiOHa misBHICTH, CXOXa 3 MEXaHIYHOK, BUKOHYETHCS BiJMOBIAHO [0 MEBHUX CTaHIApTIiB
ISTTBHOCTI, MOKe OyTH BHKOHaHa OyJb-IKUM (axiBIleM, BOJOIIOUAM CEPEIHBOIO KBaii(iKaIliero
y BignoBifHiid cdepi. Y pasi MOPIBHAHHS TaKMX TBOPIB 3 IHIIMMH TBOPaMH CKJIAIHO TOBOPUTH IIPO
BUPaXCHHS 1HOWBiAyanbHOCTI iX TBopus. [lpumyrieHHs, BiacTHBE MOCTINOBHIA Cy0’ €KTHBHIH Teopii
KpUTepid TBOPYOCTi, MO Oyab-siKa CyO’€KTHBHO-TBOpPYA [iSUTBHICTH MPHU3BOIUTH 0 CTBOPEHHS
OpUTIHATBHOTO (IHIWUBITyaJIbHOTO) TBOPY, IO BUPa’KAa€ OCOOMCTICTH aBTOpa, HE3aJIEHKHO BiJl TOTO, YU €
Taka 0co6a HEOPIMHAPHOKO 260 3BUUAITHOIO, HE CIIPALLOBYE .

VY Hayli BHCIOBIIOETbCA [IyMKa, MPO IOIIMPEHHS MNPaBOBOi OXOPOHM Ha yci poOOTH, TOOTO
3 HU3BKHM PIiBHEM TBOPYOCTi, IMPO BIIMOBY BiJl BHUPIIICHHS MpPOOJIEMH TOYHOI KOHKPETH3aIlii KpUTEPito
TBOPYOCTI, BIJIOKPEMJICHHSI OPHTIHAJBHUX TBOPIB BiJ] HEOPUTIHAIBHUX, 3HATTA MOTPEOH Y BU3HAUCHHI
Pi3HUIN Mi’ TBOPYMM Ta HETBOPYHM 3 TIO3HIIii ABTOPCHKOTO IPaBa °.

BopHouac, Taka mo3ullisl, CTaBUTh aKTYaJbHUM, IUTAHHS NPO CIPOMOXKHICTH aBTOPCHKOIO IpaBa
3a0e3MEeUNTH HaJIe)KHY NPABOBY OXOPOHY TBOpaM 3 HE3HAUYHUM pIBHEM TBOPUYOCTI. TakuM YHHOM,
HE MOJIMIIAE HEeOOXiAHICTh MOIIYKY MOAAJbIIoi KOHKpeTH3alii KPUTEpilo SKUH Mae HagaTh MOKIHUBICTDH
BiJIOKPEMUTH OPHUTiHAIBHI TBOPH Bijl HEOPUTIHAJIBHUX, SKUM HE BIACTHUBA 1HAWBITyalbHICTb.
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Banepia BacuneHko
LoHeubKuli HayioHanbHUll yHisepcumem imeHi Bacunas Cmyca (m. BiHHUYs),
YKkpaiHa

TEXHOJIOT'IA ®OPMYBAHHA EOEKTUBHOI'O
IMIJIZKY HIAITPUEMCTBA

Valeriia Vasylenko
Vasyl® Stus Donetsk National University (Vinnytsia), Ukraine

TECHNOLOGY OF AN EFFECTUAL ENTERPRISE
IMAGE CREATION

The present article is devoted to the problem of the image definition in the context
of an enterprise competitiveness and its psychological impact on a consumer. The author
provides authorial definition of several terms: “Image” and “Effectual image”. Stages and main
components of the enterprise effectual image creation process were defined. The basic
characteristics that are necessary for the creation of the effectual image are presented.
The author provides the evaluation system of quantitative and qualitative indicators of internal
and external image elements. The scheme of phased management of consumer behavior with
the help of the image demonstration is elaborated and presented. Particular attention is paid to
the use of such socio-communicative technologies in the management of consumer behavior as:
the technology of information coverage; technology of image formation; technology
of electronic networks; technology of social relations; promotion and advertising technology.
Keywords: image, effectual image, socio-communicative technologies.

AkKTyasibHicT po0oTH. ChOTOAHI PHHOK TOBAapiB 1 MOCHYT, sSIKi MPOIMOHYIOTHCSA YKPaiHCHKOMY
MOKYIIIEBI, HACTIIBKM HACHYEHUH 1 PI3HOMAHITHHMA, 110 HAI[IOHAJIbHA SKOHOMIKa MOCTIHHO 3HAXOAMTHCS
B YMOBax OPCTKOi KOHKypeHmii. CBiTOBI OpeHIu 3aTiHSIOTH YKpaiHCBKI TOBapU-aHAJOTH, JOBipa
JI0 iIHO3eMHOT0 MPOMYKTY HabaraTo BHWINE, TOPTOBI MApKH IHIIUX KpaiH MaiOTh MO3UTHBHY pEITyTaIliio 1
aBTOPUTET cepell CBOET LiIbOBOI ayAUTOPIi, 110, HAYACTiIIe, HE MOKHA CKa3aTH MPO TOBApU yKPaiHCHKOTO
BHPOOHUIITBA.

VY 3B’a3Ky 3i ChOPMOBAHOI CHUTYAIllEl0 BHHMKIIA HEOOXITHICTh KapJAMHAIBHOI 3MIHU UYHWHHHKIB
(yHKUIOHYBaHHS HiANPUEMCTB, CTBOPEHHS TAKMX YMOB, IIPH SIKMX YKpaiHChKE IiIIPUEMCTBO, YKPaiHCHKUI
ToBap OyIe IiACBIIOMO AacOITIFOBAaTHCS 31 3HAKOM SKOCTI Y CITOKMBada, MaTHMe€ ITO3UTHBHHH o00pa3,
BITI3HABAHICTh Cepe/l LITLOBOI ay IUTOPIi.

Peaxizarmiss mpencTaBiieHUX YMOB HEpPO3PHUBHO TOB’s3aHa 3 (pOpMYBaHHSIM €(PEKTUBHOTO IMIJIKY,
KU Oy/e BHUCTYNAaTH TIEI IHTETPAIBHOID XapaKTEPHCTHUKOIO MiANMPUEMCTBA, sSKa BKJIIOYATHME B cebe
CHOCOOM YHIKaJIbHOTO IMPEACTaBICHHS KOPIOPATHBHOI 1HAMBIITYadbHOCTI i MOXIMBOCTI MaHIMyTIOBaHHS
MIOBEIHKOIO CII0’KHBAYiB.

[Mutanusmu GpopMyBaHHA €QEKTHBHOIO IMIJKY Ta XapaKTEPHUCTUKOIO HOTO CKIAJOBHX 3aliMaliocs
BEJIMKE KOJIO K BITYM3HSHUX, TaK 1 3apyOiKHUX BUCHHX.

OnHUM 3 HaIPsIMIB BOTO JOCTIKEHHS € (POPMYBaHHS iIMiJKy B MPOIECi CTBOPEHHSI KOHKYPEHTHHUX
TepeBar MmiAnpueMCTBa Ta eeKTHBHOCTI HOro QyHKIiOHyBaHHs'

3aciyroByloTh yBarm ociimkenns Bdenoro C.M. IlaBimoBa’, skmii posrimsimae  (OpMyBaHHS
e(eKTHBHOTO IMIJKy ITiJIPUEMCTBA B paMKax KOHIIETIIIi MPOBEACHHS HAJICKHOT iH(pOpMAaifHOT O THKHY,

! Ananuenkosa, ILU. (2009). Cogepuiencmeosanue umuodica Kax Gaxmop KOHKYPeHmMOCnocoGHOCHU bLCULE20
yuebHO020 3a8edeHus: ouccepmayus KaHouoama skoHomuyckux Hayk. Mocksa; Kpasuenko, B., Hukugopenko, B.
(2017). Pounp imMipKy B CTBOPEHHI KOHKYPEHTHHUX NepeBar mianpuemctBa. Haykosuii gichux O0ecbKko2o HAYIOHATbHO20
EeKOHOMOMIYHO20 YHigepcumemy, 4, 69-83.

? Magnos, C.H. (2012). MadopmarmonHslii haxtop B GopMupopanun umumka BY3A. @ynoamenmanvhvie
uccnedosanus, 9, 635-640; Ilasnos, C.H. (2013). OcHoBHbIe nOJI0KEeHUS KOHIENIMU GopmupoBaHus 3¢ exTHBHOTO
nmuka BY3A. @ynoamenmanvnuie uccneoosanus, 4, 1216-1221.
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yOpaBlliHHS cXeMaMH iH(QOPMAIifHOTO CYNpOBOMY, a TakoX (OpMyBaHHS KOMIIETEHTHOI CYCHIIBHOI
TYMKH.

IlikaBUM € IOCHiIKEHHS aBTOpiBl, SIKI PO3TJISAAI0Th IMIJDK B KOHTEKCTI JiSUTBHOCTI MiAPUEMCTBA
B CY4aCHUX YMOBax pO3BHTKY KOPIIOPATHBHOI KYJIBTYpH, a TaKOK HOro Oe3mocepeqHboi 3aliesKHOCTI
B CTBOPEHHI KOPIIOPATHBHOI 1IEHTUIHOCTI CITIBPOOITHHKIB ITiIITPHEMCTBA.

OpHak, He [0 KiHLS BHPIMICHUMH 3alHIIAIOTHCS THUTAHHS (QOpMyBaHHSA €(EKTHBHOTO IMIiIXKy
B iHTETpallii BHYTPIIIHIX Ta 30BHIMIHIX acMeKTiB (hyHKI[IOHYBaHHS MiAMPUEMCTBA, IO 1 BU3HAYUIO METY
JAHOTO JOCIIIKEHHS.

OTxe, MeTOI0 [aHOi pOOOTH € JOCTIKEHHS TeXHOJNOril (opMyBaHHS €(PEKTHBHOTO IMIIXKY
MiANPUEMCTBA B YMOBAX Cy4acHOTO CyCITiIbCTBA.

MeToposorisi 1ociipKeHHs niepeadadae BUKOPUCTaHHS HU3KU 3arallbHOHAYKOBUX Ta CHEHiabHUX
METO/IIB Ti3HAaHHS, 30KpeMa aHali3y, CHHTE3y, JOTiYHOTO METOAY, MOHITOPHHTY Ta METOXy Bizyauizarii
PE3YJIBTATIB HOCII[KCHHS.

IIlo cToCy€ThCSI BHHUKHEHHS CaMoOro IOHSTTSA «IMIDK», TO BOHO Oepe CBili IOYAaTOK came
B CKOHOMIYHIH, MAPUEMHHUITBKIA cepi 1 BUBHAYAETHCS SIK 3aCi0 ICHXOJIOTIYHOTO BIIMBY Ha CITO’KHBAYA.
Taxk, B 60-x pokax XX crounittst B CLIIA Oyno BU3Ha4eHO HOBUH HANPSIMOK B HAYIIi, 0 JOCIIIKY€E IMIIK,—
IMIJOKEBEAEHHS, OCHOBOIIOJO)KHUKOM SKOro crtaB BimoMuii ekonomicT K. Bomminr. HaiOinepin akTHBHO
TIOHATTS «IMIJDK» BHUKOPHCTOBYBAJIOCS B KYPHAIICTCHKiM mpaktwmi B 1960-1 pp. 1 HalwacTime — s
TOMyISAPH3ALii My3HKAHTIB",

. Orinei B cBoeEMY IOCTIIKEHHI MPO TEOPir0 IMIIKy 3a3HayaB, IO AJs TOro, mob peamizyBaTH
TOBap, HEOOXigHO HE TUThKKA iH(OPMYyBaTH ayAWTOpit0 (MOTEHIIMHUX MOKYIIIiB) PO WOTO BiAMiHHI
(hyHKIIOHATRHI SIKOCTi, @ ¥ HAAUTATH IIEH TOBAap MPHUBAOIUBHAM OPEOJIOM JUIS IUTHOBOI ayaWTOpii, TOOTO
CTBOPUTH HOMY MO3UTHUBHUM 00pa3. CaMe MO3UTUBHUI 00pa3 Halae TOBapy IEBHUI psI Iepesar, a came
BITI3HABAaHHS TOBAapy HAa PHHKY, BHOKPEMJICHHS HOTO cepel aHaJOTiYHUX TOBApiB, aBTOPUTETHICTH TOBApy,
110 € BArOMHM apryMeHTOM Ha KOPHCTb HOTO MpHIGaHHs .

B cywacHiii exoHOMIiuHil cdepi IMIK BHUKOPHCTOBYETHCS B KOHTEKCTI (opMyBaHHS inei
YHIKaJIbHOCTI TOBapy abo0 MOCIyTH, MOXKIMBOCTI 3aJJOBOJILHATH NIEBHI POoOIeMH, MO30aBIATH Bifl poOIeM,
3MIHCHIOBATH MPil .

OTxe, naMO aBTOpChKE BH3HAYCHHS IMIJKy, sike OyAe OibIl TOYHO PO3KPUBATU CYTh MOHSTTS
B Cy4acHOMY CYCHINBCTBi: iMimk — 1e OesmepepBHUH mnpouec (opMyBaHHS YHIKalnbHOTO 00pasy
MiIPUEMCTBA, TKAN BIUTMBAE HA BiIHOMIEHHS Ta TIOBEIHKY HOTO IITLOBOI ayIUTOPii.

[ BH3HAYECHHSI CYTHOCTI TIOHATTA «e(PEKTUBHUU iMimpK», TEpII 3a Bce, 3°SICyEMO, IO Take
«etexruBHicTey. Ilix edexkTuBHIiCTIO OyaeMoO PO3YMITH MOKa3HUK YCHIIIHOCTI ()YHKLIOHYBaHHS MEBHOI
CHCTEMH ISl JOCATHEHHS TIOCTABJICHHX IIiTeit .

ToOTro edeKkTHBHMM MOXKHAa Ha3BaTH TaKWW IMIDK, (OpMyBaHHS Ta peajizamis SKoro Oyme
MPUHOCUTH MTO3UTUBHUN PE3yJbTaT, a TAKOXK 3aJ0BOJBHITH TOTpedaM SIK CaMoro MiANMPHEMCTBA, TaK 1 HOTo
LiTBbOBOI ayAUTOPIi.

Ilin migmpueMcTBOM OyIeMO pO3YMITH «CaMOCTIHHHIA Cy0’€KT TOCIONAPIOBAaHHS, CTBOPSHHIN
KOMIIETEHTHUM OpraHOM JIep>KaBHOI Biagud abo OpraHoM MICIIEBOTO CaMOBpPSAAyBaHHsS, a0o IHIIMMHU
cy0’exTamMH AJs1 33JI0BOJICHHS CYCHUJIBHUX Ta OCOOMCTHUX NOTped HUISAXOM CHUCTEMaTHYHOTO 3AiHCHEHHS

! laraesa, E. (2008). IMumx By3a M KOPIIOPATHBHAS HACHTHIHOCTD. Buicuuee o6paszosanue 6 Poccuu, 11, 89-93;
Pomanogcrka, O.0., Pomanoserka, FO.10, Pomanoscbkwuit, O.0. (2018). docixa Buiioi ocBitd Crionyuenux IllTaris
Awmepuku XX-XXI cronitts. Ku. 3. Ocobausocmi innosayiiinoeo pozeumxy cgpepu suwugoi ocsimu CLLA dpyeoi
nonosunu XX — nouamxy XXI cmonimms. Kuis: HITY imeni M.I1. [IparomanoBa; Xumud, .. (2009). Imimk sk
BXIUBUH IMOKA3HUK AiSTBHOCTI MIAIPUEMCTBA Y CYYaCHUX YMOBaX PO3BUTKY KOPIIOPATHBHOI KYIBTYpH. EKOHOMIUHA
Hayka, 59-61; Sampson, E. (1994). The image factor. A guide to effective self-presentation for career enhancement.
London.

2 CemenoBa, JI.M. (2009). ['eHe3HC 1 COBPEMEHHOE COCTOSIHHE TIPOGIeMBI (JOPMHPOBAHHS PODECCHOHATBHOTO
umuKa. Icuxonoeus u neoazozuxa, 194-199.

? Kopaierko, B.O. (2008). Ioximuunuii iMidoc Ak uuHHUK RO3UYII08AHHS ¢y6’exma nonimuxu. Ilpuxknaona
noaimonoeis. Kuis: Axagemis; Ogilvy, D. (1964). Confessions of an Advertising. New York: Atheneum.

* Kopaienko, B.O. (2008). Honimuunuii imiostc Ak uunnuk nosuyirosanns cy6’ckma noximuxu. Ilpukiaona
noaimonoeis. Kuis: Axagemis.

> Panr, O.M. (2008). Bu3HaueHHs CyTHOCTI OHSTTS «e(eKTUBHICTh (DyHKIIOHYBAHHS T ANPUEMCTBAY. EKonoMiuHuil
npocmip, 15, 275-285.
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BHPOOHMYOI, HAyKOBO-IOCTIHOI, TOPrOBEJIbHOI, IHMIOI TOCHOJAPCHKOI MiSUIBHOCTI B MOPSIKY,
nependaueromy muM [ocromapeskim] Koaekcom Ta iHIIME 3aK0HaMI .

®opmyBaHHS €(PEKTHBHOTO IMIJDKY IiJIPUEMCTBA CYNPOBOIDKYETHCS pealli3alli€lo NeBHUX ETalliB,
TOOTO CTBOPEHHS NIEBHOT TEXHOJIOT1T POpPMyBaHHSI.

Hwxue mpencramieHi m’aTh NMUATaHb, BIANOBIAI HA AKi 1 CTaHYyTh e€TamaMmH peaiizamii TeXHOJOTii
(dbopMyBaHHS e(EKTHBHOTO IMiIKY MiAIPHEMCTBA!

1. lllo Take edeKTUBHUI IMi/K: BA3HAYCHHS! OCHOBHHX CKJIAJIOBHX IMIJIKY.

2. SIkuM TIOBMHEH OyTH eeKTHBHHMA IMIDK: (DOpPMYIIOBaHHS OCHOBHUX XapaKTEPUCTHUK, SIKOCTEH,
SIKUMH TIOBHHEH OyTH HaAUIeHUH eeKTUBHUHN IMiDK MTiIITPHEMCTBA.

3. dki came acnekTH e()EKTHMBHOIO iMI/PKy BIUIMBAIOTh HA JiSUTBHICThH MiANPHEMCTBA: HEOOXIIHICTh
OKPECJICHHS OCHOBHHUX €JIEMEHTIB e(QEeKTHBHOIO IMIDKy Ta iX IO3WTHBHOIO BIUIMBY Ha JisUIbHICTH
T ITPUEMCTRBA.

4, SlkuM YMHOM acmeKTH €(PEKTHMBHOTO IMIJKYy BIUIMBAIOTh Ha AISUIBHICTH MIAMPUEMCTBA: OLIIHKA
SIKICHUX Ta KUTbKICHUX TTOKa3HHUKIB BIUIMBY Ha AISUTBHICTB MiIIPUEMCTBA.

5. SIx MOXKHa TIOKpAaIUTH €(PEeKTHBHICTh BILUTUBY MKy Ha pe3yNbTaTH MisITBHOCTI MiAIPUEMCTBA:
BU3HAYCHHS MOXKJIMBUX CIIOCOOIB Ta 3aCO0IB BIUTMBY Ha MOBEAIHKY CIOXKHBAYA.

PosrnsiHeMo Oinbll AETaqbHO MOXKIMBICTH peainizamii KOKHOTO eTamy (OpMyBaHHS €(QEKTHBHOTO
IMIIKY T ITPUEMCTBA.

®dopMyBaHHS €hEeKTHBHOTO a00 MO3UTHBHOTO IMIJDKY MiAIPUEMCTBA BKITIOUa€E B ceOe iHpopMaIliiHy
(omUCOBY) Ta OLIHOYHY CKJIAIOBI.

IndopmamiitHa ckiajgoBa iMiDKy BKIIOYae BceOe CyKyNHICTh BCiX YsABIEHb (3HaHB) TIPO
MIIpHEMCTBO. J0 TakWx ysABIECHHL MOXHA BiIHECTH IH(OPMAIliI0O TPO ICTOPIIO, IIHHOCTI, TpPamUIIii
i IMpHEMCTBA, 0COBIMBOCTI HOr0 (PyHKIIIOHYBaHHS .

Taky CkJIaoBy TakOX MOKHA Ha3BaTH KOTHITHBHUM KOMIIOHEHTOM ()OPMYBaHHS iMiIKYy.

OniHoyHa CKJamoBa IMIDKY BimoOpakae SKICHY XapaKTePUCTUKY [isIbHOCTI MiANMpUEMCTBA 1
BH3HAYA€ BiJHOIIEHHS 0 caMOro mignpueMcTBa. [IpukmagoM Moke CIlyTyBaTH €MOIIfHE CHpPUHHATTS
MIIPUEMCTBA Ta OCOOJUBOCTEH WOTO JiSUTBHOCTI: TOPIICTh 3a JOCATHEHHS CBOTO MiANpPHEMCTBA abo
BITYYTTS COPOMY BiJl HAJIEKHOCTI JI0 HBOTO".

Taxy ckiaoBy TakoX MOXKHA Ha3BaTH a(EeKTHBHUM KOMIIOHEHTOM.

KpiM 3a3HadeHHMX BHIE CKJIAAOBHX (POpPMyBaHHS €(PEKTHBHOIO IMIJKY CIiJl BUAUIUTH 1€ OJUH —
KOHATUBHHH KOMMOHEHT. CKilazoBa HBOT0 KOMIIOHEHTY MOJisrae y (OpMyBaHHI TOTOBHOCTI TisITH THM YH
IHITUM YHHOM, YCBIJIOMJICHO ONHPAIOYHNCh HA Ti HOPMHU 1 TIPHWHIMIH, SKi TPUHAHATI Yy IMAPHEMCTBI,
MOKIIMBOCTi Ha/IaBaTH NePeBary IbOMY IIiAIPHEMCTBY UM Hi .

®opmMyBaHHS ePEKTUBHOIO MKy Tependadae HasBHICTh Y HHOTO MEBHUX XapaKTepUCTUK. ToOTo,
e(eKTUBHUHN IMiJK ITiITPUEMCTBA IOBUHEH OYyTH:

1. Ilo3utuBHHUM, TOOTO B Pe3yJIbTATI MUJICCIIPIMOBAHOI MisUTBHOCTI Mae chOpMyBaTHCS 3arajibHe
MO3UTHUBHE BPaKEHHS, TIO3UTHBHUI 00pa3 Mmpo MiIIpHEMCTBO.

2. CropusTivBUM, SKHA 3MOXE JAaTH CIIOKWBaYeBl BIIEBHEHICTh, M0 MPUAOAHI MOCIYTH, KyIUIeH]
TOBapH 3MOXYTh OyTH HOMY KOPHCHAMH, IPUHECYTh BUTOAY B Maii0yTHEOMY.

3.  CwubHUM, SIKUI 3MOKE TIPUBEPHYTH yBary, OKa3aTu CHIBHUI eMOLIHHO-TICHXOJIOTIYHUH BILIHB.

4. CrifikuM, MIIIHUM, KU 3MOX€ JJOBrO YTPUMYBATHCS B CBIJJOMOCTI JTFOJICH.

5. BuHATKOBUM (OpHTiHANBHHM), TOOTO HECXOXXHH Ha IHIIMX, THM CAMHUM IPUBEPTAIOYH YBary
CIIOXKHBAYa.

6. VHIKaJbHUM (OpUTIHAIBHUM), SKHH Ma€ CBOi OCOONHWBI BiAMIHHOCTI, IIO BHPI3HSIOTH HOTO
cepel IHIX KOHKYPEHTIB.

7. IlpuBabmuBHUM, SKHI €MOIIIHHO BIUTHBAE, PUBEPTAE 1 YTPUMYE YBary JIFOIHHH.

! T'ocnooapcvkuii kodeke Yipainu 2003 (Bepxosra Pana Yxpaiuu). Oiyitinuii caiim Bepxoenoi padu Yxpainu.
<https://zakon.rada.gov.ua/laws/show/436-15> (2019, ciuens, 12).

? Iasnos, C.H. (2012). UndopmamroHHsIi haktop B GopMupoBannn nmumka BY3A. @yndamenmanvhvie
uccneoosanus, 9, 635-640.

? Ilaraesa, E. (2008). IMuIK By3a 1 KOPIOpATHBHAS HACHTHYHOCTD. Boicuiee obpazosanue 6 Poccuu, 11, 89-93.
* Ilaraea, E. (2008). MK By3a W KOPIIOpAaTHBHAS HACHTHYHOCTD. Buicuiee obpazosanue 6 Poccuu, 11, 89-93;
daneeBa, M.B. (2010). [Icuxonoziuni ymoeu nio2omosku KepiGHUKIE 3a2aibHOOCEIMHIX HABUATLHUX 3AKNA0IB:
aBTopedepar auceprarii Ha 300y TTs HAyKOBOTO CTYIICHS KaHIUAATa IICUXOIOTIYHIX HayK. KuiB.
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8. Toti, 1m0 BiAMOBiAa€ AIMCHOCTI, CIIPABXKHICTh SKOTO MOYKHA IEPEBIPUTH pEATbHUMH (haKTaMH.

9. HecynepeunuBum, o0 YHUKHYTH HOABIHHOTO TIyMaueHHS THUX UM IHIINX TBEPKCHb.

10. KoHkypeHTHUM, 00pa3 SIKOTO MOKE MPOTHCTOSATH iMi/)KaM KOHKYPEHTIB, TIAPTHEPIB.

11. IHCTpyMeHTanbHHM 1 OMNEpalioHaNi30BaHUM, TOOTO, AaBaTH MOMIIMBICTH HPOCYBAaTH 1MiK
3a TONOMOTO0 HabOpy TEBHHUX IHCTpYMEHTaJIBHHX 3aco0iB, a TakoX OyTH BUMIPIOBAHHM Ta
KOHTPOJILOBAHUM .

OninuTH e(eKTUBHICTh BIUIMBY IMIJJKy Ha pe3ylbTaTH MAiSUIBHOCTI MiANPUEMCTBA MOXKIHBO
3 BUKOPUCTaHHSM KiJTbKICHUX Ta SIKICHUX MTOKa3HUKIB.

XodJa KiTbKiCHI ITOKa3HUKH ORI KOHKPETHO Ta OJHO3HAYHO BU3HAYAIOTH PE3YJIBTAT BILUTUBY IMIIKY
Ha (YHKI[IOHYBaHHS IMIJIPUEMCTBA, MPOTE HE CIia 3a0yBaTW MpPO SAKICHI IMOKA3HUKU OIIHIOBaHHS
XapaKTEePUCTUKH POOOTH, AKi TOTIOMararTh, KOIU 3pOOUTH CTPOTe KiJIbKiCHE BUMIPIOBaHHS HEMOIKIIHBO.

PosrnsayTr yMoBH (QYHKITIOHYBaHHS HiANPUEMCTBA B KOHTEKCTI KITbKICHUX Ta SAKICHUX MOKa3HUKIB
e(EeKTHBHOCTI IMIJ)KY MOKIIMBO, BU3HAYMBIIH HOTO BHYTPIIIHI Ta 30BHIIIHI aCTIEKTH.

BHyTpimHill iMiIK € CKIaJ0BOI0 KOPHOPAaTHUBHOI KyJbTypH MiANpHeMcTBa 1 (opMyeTbes
y CBIIOMOCTI CHIBpPOOITHHKIB, a 30BHIIIHIA IMIIPK (OPMYEThCS Cepell THX, XTO HE BXOIUTh MO YHCIa
CTiBpOGITHUKIB (L[IbOBA ayAUTOPIs, 3ac06M MacoBoi iH(opMarii Tomo).

Po3rnsHeMo BIUIMB €lE€MEHTIB BHYTPILIHHOTO Ta 30BHIIIHBOTO iMiZXKy Ha pe3ylbTaTH AisIBHOCTI
MiIPUEMCTBA B PO3Pi3i HOTO KUTBKICHHUX Ta SAKICHUX MOKa3HUKIB (Tabi.1).

OrmiHKa TPEeACTaBICHUX BHUINE KITHKICHUX TOKA3HUKIB 3IHCHIOETHCS 3a TOMOMOTOI0 BHU3HAYCHHS
CHIBBIIHOLICHHS pe3yJibTaTy 1 BHUTpaT 3aMeBHWH 4dacoBWH iHTepBan. Hampuknaa, 30iNMbIICHHS
e()eKTUBHOCTI POOOTH CHiBPOOITHHKIB BHU3HAYAETHCS PI3HUIICID MK IMOKa3HUKaMHU POOOTH: KiJIBKICTIO
BHPOOJICHUX TOBAPiB HA OJIMHHUITIO Yacy.

O1iHKa TMpPEeACTaBICHUX BHINE SKICHUX MOKA3HUKIB 3MIHCHIOETHCS 33 JOMOMOTOK0 PI3HUX METOJIIB:
EKCTIIEPTHUX OLIHOK, IPOBEACHHS aHKETYBaHHS, IHTEPB’ IOBaHHS, METOJIOM CIIOCTEPEKEHHS TOLIO.

Hampukian, OIiHIOBAaHHS BII3HABAHOCTI MIIIPHEMCTBA MOXIIMBO 32 JIOTIOMOTOIO BiJICTEKCHHS
BUXOJYy HOBHWH, cTarell B 3acob0ax MacoBoi iH(popMamii mpo MANPHEMCTBO, BIIICTEKEHHS aKTUBHOCTI
KIIIEHTIB — B COLIAILHUX Mepekax Ha CTOpIHKaxX MiANPUEMCTBA — SIKi KOMEHTapi 3alMIIaloTh, CKUIBKH
YYacCHUKIB y IpyHi TOIIO, a BH3HAYCHHS KOPIOPATHBHOTO OyXy BCEPEAMHI KOJEKTUBY MOKINBO
3a TOTIOMOTO0 TIPOBEJCHHS aHOHIMHOT'O OITUTYBAHHS Cepell CIiBPOOITHUKIB.

Cria 3a3Ha4MTH, IO SKICHI Ta KUIBKICHI MOKa3HWKM BIUIMBAIOTh OJWH Ha ofHOro. Hampuknan,
3HWKEHHS PiBHSA CaMOJUCLUUIUIIHU CHIBPOOITHUKIB Oy/e BIUIMBATH Ha 3HWKEHHS €(eKTHBHOCTI IX poOOTH,
a 30LIBIICHHS] MOBIpH 3 OOKY KIIEHTIB IO MANPHEMCTBA TO3UTHUBHO TO3HAYUTHCS Ha 00CAT TMPOIaXKiB.
ToMmy mpw OIiHIOBaHHI BIUIMBY €JIEMEHTIB iMiJKy HEOOXiTHO BpaXOBYBaTH 1 KiIBKICHI, 1 SIKICHI TOKa3HUKH
y IX CyKyIIHOCTi B PiBHOMY CITiBBiJHOIICHHI" .

MeTor mAMPUEMHUIIBKOI MisIIBHOCTI € JAOCATHEHHS €KOHOMIYHMX Ta COILIaJbHUX pe3yJbTaTiB, a
TaKoX ofiepkaHHs TpuOyTKy'. Takok HOpMa NPHOYTKY € y3araibHIOIOUHM TOKA3HHKOM BH3HAUEHHS
e(EeKTHBHOCTI  MiANpUEMCTBA. Makcumizaiis TpUOYTKY HEPO3PHBHO TIOB’Si3aHa 31 CIIOKUBYOIO
MIOBEIHKOIO: UM OyJle KIEHT KyIyBaTH TOBap, 4d Oyje BiH KOPUCTYBATHCS IMOCITYraMH, sIKi HaJaroThCs.
CxeMa IMoeTarmHoTo YIIPaBIiHHS CITOKMBYOI TOBEIIHKH 3a JTOITOMOTOI0 JEMOHCTpAITil iIMIJIXKY, SKa HaBeIcHa
B po6oti L.I. Xumnua®, Gyna goonparboBaHa Ta mpeicTaBlIeHa Ha prc. 1.

' 3pespoukun, F0.10., Cepbunonckuii, b.10. (2009). Myudxc-cucmema ynusepcumema. Hoouepkacek: FOPTTY
(HITN).

2 Pomanogscrka, O.0., Pomanoserka, FO.1YO, Pomanoscrkuit, O.0. (2018). Hocsix Bumoi ocBiti Crionydenux [Taris
Awmepukn XX-XXI cromitts. Ku. 3. Ocobausocmi innosayiiino2o pozeumxy cgepu suugoi ocsimu CLLA opyeoi
nonosunu XX — nouamxy XXI cmonimmsa. Kuis: HITY imeni M.I1. JIparomanosa.

3 Parg, O.M. (2008). BusHaueHHs CYTHOCTI OHATTA «e(DEeKTUBHICTh (DYHKITIOHYBAaHHS IiIIPUEMCTBAY». EXOHOMIUHUL
npocmip, 15, 275-285.

* Focnooapevkuii kodeke Yipainu 2003 (Bepxosra Pana Yipaiuu). Ogiyitinuii caiim Bepxoenoi paou Yxpainu.
<https://zakon.rada.gov.ua/laws/show/436-15> (2019, ciuens, 12).

* Xumuy, LT. (2009). Imimk K BaKITMBHI TOKA3HHK JisSIBHOCTI T ANPHEMCTBA y CyJaCHAX YMOBAaX PO3BHTKY
KOPIOPATUBHOI KYIbTYpU. Exonomiuna nayka, 59-61.
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Taomuus 1

BnJiuB e1eMeHTiB BHYTPillIHHOTO TA 30BHIIHLOIO iMiXKy Ha pe3yabTaTH
AiJIBHOCTI MiANPHEMCTBA

Ne 3MiCT OCHOBHOTO PesynpTar BrutuBy
€JIEMEHTY BILUIUBY . L
KinpkicHHI TOKa3HUK SIkicHUI TOKa3HUK
BuyTpimniii imimk
1 | HasBHicTb 9iTKO 30inbiIeHHs eheKTHBHOCTI Po3ymiHHs crinbHOT MeTH, cTpaTerii
chopMyITLOBaHOI Micii, | poOOTH CIiBpPOOITHHUKIB YOpaBIiHHS CIiBpOOiTHUKAMHU
Oauenns1, pimocodii
HiAPUEMCTBA
2 | HasBHIiCTh BIacHO1 3MiITHEHHST KOPIIOPATUBHOTO AYXY
CHCTEMH I[IHHOCTEH, BCEpE/IMHI KOJIEKTUBY
TpaguLii, 3BHYaiB dopMyBaHHS CTiHKO KOPIOPATUBHOT
KYJBTYpH
3 | Hanaromxkena cucrema | 3MeHIIEHHs TeKy4oCTi kaapiB | binbm eekTuBHE BUKOPUCTAHHS
320X0YEHHA 3ni0HOCTEH CIiBpOOITHUKIB
CITIIBpOOITHHKIB 3aydyeHHs 1 yTpUMaHHS
BHCOKOKBaJTi(DiKOBAHOTO MEPCOHAITY
4 CtBOpeHHs [ligBumieHHs eeKTUBHOCTI ITigBUILIEHHS CBIIOMOCTI
MTO3UTUBHOTO BUKOHAHHS CITy>KOOBHX CHIBPOOITHUKIB
MOpaJIbHO- 3aBJaHb
MICUXOJIOTTYHOTO
KJIIMaTy Y KOJICKTHBI
5 Bucoxkuii piBeHb [ligBumienHs npane3gaTHOCTi | YecHICTh 1 BIIKPUTICTD y BiIHOCHHAX
iHopmartiiinoi CITIBpOOITHHKIB 13 MIJIeTIIUMHA
BiJIKPUTOCTI [TigBuIIeHHS PiBHS CAMOIUCIUILTIHI
KEpiBHULTBA
3oBHiIHINA iMinK
1 | IlpencraBneHHs [Monmynspuzanis mignmpueMcTBa
iHpopMalLii po 301IbIIeHHS TOBIpH 3 OOKY KIIIEHTIB
HiAIPUEMCTBO
Ha o(iniiHOMY BeO-
CaTI, coLiabHUX
Mepexax
2 | HasBHicTh 3HA4YHOT Kinbkicte OyaiBenp, iHIIAX CTBOpEHHS aBTOPHUTETY MiIPUEMCTBA
MaTepiaJbHO-TEXHIYHOT | MaTepialbHUX aKTHBIB cepeq LHUTbOBOI ay IUTOPil
0a3u (30BHIIIHA dopMyBaHHS BIIMiHHHX
aTpulyTHKa, XapaKTEePUCTHK
KOPHOpaTUBHUH CTBOpEHHS BITI3HABAHOCTI
TTA3AIH) MiAIPUEMCTBA
3 | Bukopucrtanas IToninmenHs sKoCTi TOBapiB, | MoaepHizamis/BIOCKOHAIICHHS
Cy4YacHHUX HOCITYT METOAMKHU TIPOJAKY
iH(opMaIliiHO-KOM. [MigBumienHs kBamidikarrii
TEXHOJIOT1H CHiBpPOOITHHKIB
4 | Hananss sKkicHHX 301IbIICHHS YMCIIa KITIEHTIB [Monyspuzaris miAnpUEMCTBA
TOBapiB/mOCIyT 30inbLICHHS 00CATY IPOJaXKiB
5 | Yuacre y Onaropiiinnx | ®dinancoBa miaTtpumka 3 60ky | 30iibLIeHHS TOBipH 3 OOKY KITI€HTIB

Ta COLAJIbHUX 3aX0axX

ACPIKaABU, CHOHCOpiB

3aJ'Iy‘lCHHSI yBaru 1o Hi,Z[HpI/IeMCTBa
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Pe3ynbpTaTHBHICTE MisITBHOCTI
MiIIPUEMCTBA

MakcumMizatiist mipruOyTKy

36inbIIeHHs 00CATy TIPOAAXKiB

30UIbIIEHHS KITBKOCTI
KJII€HTIB

¢dopmyBan- CIPOBOKO-
HPHUBEPHCH- poOyIKEH- CTBOPCHHS
. Hsl BaHa aKTHBHA
HSl yBarn Hs iHTEpecy noTpedn SarKaHs nis

Puc. 1. Mogeab BIVIUBY CHOKMBYOI MOBEIiHKH HA Pe3y/JIbTaTH
AiJIBHOCTI MiANPHEMCTBA

Peanizawisi eramiB ympaBiiHHSA CIIOKUBYOIO MOBEIIHKOIO MOJIHMBA 3a JOMOMOTOI0 BUKOPHCTaHHS
COILIIOKOMYHIKaNiMHUX TexXHoJorii. Sk 3a3Havae aBrop O. X0NO0I, COMIOKOMYHIKAIIHHI TEXHOJOTII — «IIe
CHCTeMa MaHiITy ISITHBHHX Ail-KOMIUIEKCIB, CIIPSIMOBAHMX HA 3MiHY ITOBEIiHKH COLIyMYy» .

PosrnsiHeMo 0co0MMBOCTI BUKOPUCTAHHS PI3HUX COLIOKOMYHIKAI[IHHUX TEXHOJIOTIN MPH YIpaBIiHHI
CIOKHMBYOIO TIOBETIHKOIO 32 PaXyHOK JEMOHCTpaLii iMiIIKY.

Texnomorist iHhGopMaIifHOTO OXOIUIEHHS (TpolaraHja) CIpsAMOBaHA Ha eMOIiHO-eKCIIPECUBHUI
BIUIMB Ha CBIZIOMICTh CIIOKMBa4iB iH(oOpMaiii Juis 3MiHM MOJENI 11X MOBEIIHKH, IePEKOHAHHS,
MIPUBEPHEHHSI YBaru Ta MpoOY/DKEHHS 1HTepecy 10 ToBapy 4y mociyru. [IpukiiagoM BUKOpPHCTAaHHS Takoi
TEXHOJIOTii MOXE CIYTyBaTH IOIIMPEHHS iH(pOpMaIlii po TOBap/MOCIYTy HUITXOM OOTOBOPEHHS IIi€l TeMU
Yy TPOMAJCHKUX MICISIX: TPOMaAChKOMY TPAaHCIOPTI, B 4ep3i B MaraswHi, MpOCTO Ha ByJuIl Tomo. Ilpu
YOMY MOJKHA SIK TIPOCTO TIepeNidyBaTH MO3UTHBHI SKOCTI TOBapy abo MOCIYTH, a00 KPUTUKYBATH aHAJOTH 1
aKIEHTYBaTH yBary Ha HEOOXiTHOMY TOBapi.

Texnomoriss GopMyBaHHS IMIIDKy MOXKe OyTH BHKOPHCTaHA Ha BCIX eTamax IeMOHCTpaIlii iMimKy
3a JIOTIOMOTOI0 PEKJIaMyBaHHS TOBapy/MOCIYrd y 3acobaXx MacoBoi iH(popMarlli: raserax, XypHajax;
OOTOBOPEHHS y COLIAIbHUX Mepekax (TUM caMHM BHKOPHCTOBYIOUM 1€ OAMH BUJ COLIIOKOMYHIKamiHHUX
TEXHOJIOTil — TEXHOJIOTil EeNeKTPOHHWX MepeX) Uil TNPUBEPHEHHS yBard MOTEHIIHHOTO CIIOKHBaya,
(dbopMyBaHHS WITYYHOTO OakaHHS BWUKOPUCTATH, TONIYIAaTH [aHWH TOBAp/NOCIYTY 1 TPOBOKYBAaHHS
AKTUBHOTO JIii — HOT'O ITOKYTIKH.

®dopMyBaHHS JIOBipH A0 MiANPHEMCTBA, JO MPEACTABICHHX HUM TOBapiB Ta MOCIYT 1 THM CaMUM
dhopmyBarHS OakaHHS iX TPHUIOATH MOXIJIMBO 3a JOIIOMOTOI BHKOPHCTAHHS TEXHOJIOTII COIIaIbHUX
3B’s13kiB (public relations). Hanpukian, mianpueMcTBo MoXke iH(GOPMYBaTH HACEICHHS MO0 SKOCTI CBOET
MPOJYKIIi] MUISXOM MPEICTABICHHS CTaHIAPTIB Ta TEXHOJOTIH iX BUTOTOBJICHHS, IIISXOM MPEACTABICHHS
cepTudikariB, TUIUIOMIB SKOCTI TOBapiB, PO3MIIIECHHS IOPIYHUX 3BITIB IPO KOMEPIHHY IisSIBHICTH
B 3ac00ax MacoBoi iH(opMallii ToIo.

' Xonox, O.M. (2011) Komynixayiiini mexnonozii. Kuip: KuMY.
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BHKOpUCTaHHST TEXHOIOTIM MPOCYBaHHS Ta PEKIAMHUX TEXHOJOTiH CHPSIMOBAHO Ha PO3MIICHHS
TOBapiB (TIOCIYT) HA PUHKY IMONHUTY TaKMM YHHOM, MO0 3MIHCHUTH SKHAWIIBUAIIMKA iXHIM mpojgax i3
MOXKJIUBUM MaKCUMaJIbHUM TPUOYTKOM. [TpHKIIagoM BUKOPUCTAHHS € CTUMYJIFOBaHHS MPOAAXK 32 PaXyHOK
CTBOPEHHSI TPOTpaMH JIOSUIBHOCTI JIO KIIIEHTIB, TPOBEICHHS akKIiii Ta pO3MPOJaXiB, THM CaMUM
MIPUBEPHEHHS YBaru A0 CBOTO IiIIPUEMCTBA, MPOOYIKEHHS IHTepecy 0 TOBAPIiB M MOCIYT Ta iX MOKYITKa
(HaBITH SKIO IO MOMEHTY akmil Iiel MpOayKT He OYB Y CIIMCKY HEOoOXimHuX). Tak, Komm TpOXOIUTh
(hyTOompHUIT MaTd, KIyOM MOXYTh pEKJIaMyBaTH CBOIX CIIOHCOPIB BHBINIYIOUM peKIaMHI OaHepu
3 morotunamMu a00 TpeACTaBIeHHs IJIOTOTHIIIB Ha CHOPTHBHIM Qopmi ¢yroomicrie. Ille mpukiaamom
MPUBEPHEHHS YBaru € peKiIaMyBaHHS TOBapy uepe3 TelernporpaMu, [HTEpHET 3 3aJisiHHSAM BiJOMHUX OCiO
(axTopiB, TeneBeayYHX, CHOPTCMEHIB).

Sk 6aunMO, BUKOPHUCTAHHS COIIIOKOMYHIKAIiHHIX TEXHOJIOTIH MpH peaiizaiii eQpeKTUBHOTO 1IMiKy
MIIPUEMCTBA € JIOCUTD I[IKABMM Ta IHHOBAI[IHHUM HAIIPSIMOM, KU TOTPEOYE MOAAIBIIOTO TOCIIHKSHHS.

[MizcymMoByrOUM BHIE3a3HAUCHE, MOXKHA 3pOOUTH BHCHOBOK, 110 ¢(QEKTHBHUM MOXKHA Ha3BaTH
Takdd iMimK, (GopMyBaHHS Ta peamizaiis SKoro OyAe NPHHOCHTH TO3UTUBHUHM pe3ylbTaT, a TaKoX
3aJIOBOJILHATH MOTPedaM SK caMOro MiAIPUEMCTBA, TaK 1 HOTO IIBOBOI ay IUTOPii.

Crinx 3a3HauMTH, IO TEXHOJIOTIS (OpMYyBaHHS €(EKTHBHOTO IMIIKy CKIANAE€ThCs 3 I1'SATH €TaliB, a
caMme: BU3HAUEHHS OCHOBHHX CKJIAJOBHX IMIIKy, (OPMYIIOBaHHS HOTO OCHOBHHMX XapaKTCpPHCTHK,
OKPECJICHHS BIUIMBY OCHOBHHUX €JIEMEHTIB IMI/DKY Ha MisJIbHICTH MIANPHUEMCTBA Ta 1X OI[IHKA, a TaKOX
BU3HAUEHHS MOYIIMBUX CIIOCOOIB BIUIMBY Ha TIOBE/IIHKY CIIOKHBAYa.

Bwuninero, mo omiHuTH e(pEKTUBHICTH BIUIMBY BHYTPIIIHBOTO Ta 30BHIIMTHBOTO iMIDKY Ha Pe3yJIbTaTH
TUSUTBHOCTI MiIIPUEMCTBA MOYKITUBO 3 BUKOPUCTAHHSAM KiJIbKICHUX Ta SIKICHUX TTOKa3HUKIB.

OmiHKa KITBKICHUX NOKAa3HUKIB 3IIHMCHIOETHCA 34 JOMOMOTOK) BH3HAUYEHHS CHIBBIIHOIICHHS
pe3yabTaTy 1 BUTpAT 3a MEBHUM YacOBUM iHTEpBaj, a SKICHUX MOKa3HUKIB 3a JOMOMOTOI0 BHKOPHCTAHHS
EKCTIIEPTHUX OLIHOK, IPOBEACHHS aHKETYBaHHS, IHTEPB IOBaHHSI, METOJIOM CIIOCTEPEKEHHSI.

Takox BHIIJIEHO, IO peati3allis eTariB MOAEII YIPaBIiHHS CIIOKUBYOIO MOBEIHKOO 33 JOTIOMOTOI0
JEMOHCTpAIlii IMIJKY MOXIIMBA 3a JOTIOMOIOK0 BHKOPUCTAHHS pPI3HUX BHUJIB COIIIOKOMYHIKAIIHHUX
TEXHOJIOTIH 3a JTOITOMOTO0: TOMUPEHHS 1H(GOpMAIIii PO TOBAP/TIOCIYTY MUIIXOM OOTOBOpPEHHS IIi€i TeMu
y TPOMAJICBKMX MICIAX; pEeKIaMyBaHHS TOBapy/MOCIyrn Yy 3acobax wMacoBoi iHQopmamii: Trazerax,
KypHanax, OOTOBOPEHHS Y COIIAaJbHUX MEpexax; CTUMYJIIOBAHHA MPOAaX 3a PaXyHOK CTBOPCHHS
MPOTpaMu JIOSUIBHOCTI A0 KJII€HTIB, MPOBEACHHS aklii Ta PO3MpoAaxiB, TUM CaMHM IMPHUBEPHEHHS YBaru
JI0 CBOTO MiANPUEMCTBA, TpoOyHKEHHsI iHTepecy 10 TOBapiB UM MOCIYT Ta iX MOKYIKa.
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TAX EXEMPTIONS AS A MEANS
OF STATE REGULATION OF MANUFACTURING
AND SUPPLY OF HIGH-TECH PRODUCTS

The article analyzes the main problems of state regulation of manufacturing and supply of high-
tech products. The defining aspects of taxation of high-tech industries in Ukraine are
investigated. At the same time, the importance of state support for stimulating
the manufacturing and supply of science-intensive products as a defining criterion of country’s
competitiveness was emphasized. The issue of granting tax exemptions as a means of state
regulation of these relations in Ukraine is considered. A study of the use of this means of state
regulation in other countries compared to Ukraine was made. The attention is focused on the
need to improve the legislation in the sphere of state regulation of production and supply
of high-tech products and the relevant proposals are given.

Keywords: high-tech products, tax exemptions, taxation, a means of state regulation, research
and development work.

JocBia cydacHUX pO3BUHYTHX KpaiH CBITY IOBOJAUTH, O 0€3 aKTUBHOI PEryJISATOPHOI PO JIepKaBH
HE MOXe OyTH €(eKTHBHOI, COI[IaJIbLHO OPI€EHTOBAHOI €KOHOMIKH. 3Ba)KalO4M Ha T€, 10 BHPOOHUIITBO Ta
[OCTa4yaHHsS BHCOKOTEXHOJIOTIYHUX TOBApIiB CTA€ BU3HAYAJIBHUM MJIsI IHTEHCUBHOI'O THITy €KOHOMIYHOTO
BIITBOpPEHHS, JACpXKaBHE PETYIIOBAaHHS Y BKa3aHill chepi HaOyBae 0COOIMBO BaXKITMBOTO 3HA4YeHHS. Pazom
3 TUM, TPOBEACHUI aHali3 [OBOAWUTH SIBHUHM JHCOHAHC MK 3aJEKIapOBaHUMH ILUISIMH PO3BUTKY
BUPOOHHUITBA Ta MOCTaYaHHS BHCOKOTEXHOJIOT1YHOI MPOAYKLii Ta CTBOPEHHSM JAEP’KaBOIO HEOOXiTHMX
IHCTPYMEHTIB UIsI peamizallii TOCTaBJIeHUX 3aBJaHb. 3 METOIO JIOCATHEHHS BKa3aHOiI METH, HEOOXimgHO,
CTBOPUTH OCHOBY JUISl PO3BUTKY BUCOKOTEXHOJIOTIYHOTO €KCIIOPTY Yepe3 3aCTOCYBAaHHS ITUPOKOTO CIEKTPY
CTHUMYJiB, BTOMY 4HCHi (IHAHCOBHX, IO BIAKPHE IIHPOKI MOXIUBOCTI i1  CTBOPEHHS
KOHKYPEHTOCIIPOMOXKHOI MPOAYKIII y MPIOPUTETHUX AJIs1 Y KpaiHU BUCOKOTEXHOJIOTIUHUX CEKTOPax.

B cyuacHux ymoBax, HEINOCTaTHHO MAOCHIIKCHUM 3aJIMIIAETbCS CETMEHT pHUHKY, IOB’S3aHUH
3 Iep>)KaBHUM PETYJIIOBaHHSM BHPOOHWITBA Ta TOCTaYaHHS BHCOKOTEXHOJOTIYHOI MPOAYKLIi B HaIIil
KpaiHi, B TOMY YHCJIi 1 32 IOTIOMOTO0 3aCTOCYBaHHS MOAATKOBHX ITLJIBT.

binmpmricte  yKpaiHCBKUX Cy0’€KTIB TOCIONApIOBAaHHS MOXKE pPO3PaXOBYBATH Ha €NWHE JDKEPENIO
3a0e3MeUYeHHs] TOCIONAPChKOl JisUTBHOCTI — BJACHI KOWITH Ta MaiHO. BpaxoByrouu 1e, MTOpSA0oK
OMOJATKyBaHHs, B TOMY 4YHCHi, #AK 3aci0 JepKaBHOTO pETyNIOBaHHS TOCIONAPCHKOI IisSUTBHOCTI
3 BUPOOHHIITBA Ta TIOCTaYaHHS BHUCOKOTEXHOJIOTIYHOI TMPOMYKIlii, 3acIyroBy€ OCOOJHUBOI yBarw.
BusHaueHHs cyM MOJATKIB, SKi MUISTal0Th CIUIATi, 0€3M0CepeIHbO BIUIMBAE HA 00’ €M 00OPOTHHUX KOIITIB,
KOTpi 3aJIMIIAI0THCS Y POMOPSIKEHH] MiANPHEMCTBA 1 BUKOPUCTOBYIOTHCS A7l IHBECTULIIHHOT AiSIIBHOCTI.
[Ipu poMy, MOTPIOHO 3BEPHYTH yBary, IO Taiy3i, SKi CTBOPIOIOTh BHCOKOTEXHOJOTIYHY IPOIYKIIifO,
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HECYTh BiIHOCHO OiJbIlle MOJaTKOBE HABaHTA)KEHHS, HIX 1HII CEKTOPU €KOHOMIKH. Lle MOosCHIOEThCS THM,
IIT0 BOHU CTBOPIOIOTH IHTEIEKTYaIBHO IIIHHUH MPOIYKT 1 YacTKa JOJAaHOI BapTOCTI B HHOMY 3HAYHO BHIIA,
HiXK 32 3BUYaifHIX YMOB BUPOOHHIITBA.

Bimnosiguo mo crarti 12 ['ocnogapcskoro koaekcy YkpaiHu aepskaBa Ui peatizanii eKOHOMi4HOT
TIOJTITHKH, BUKOHAHHS IUJTbOBUX €KOHOMIYHUX Ta 1HIIHUX IPOTPaM i MporpaM eKOHOMITHOTO i COIiaIbHOTO
PO3BUTKY 3aCTOCOBYE PI3HOMAHITHI 3aCO0M 1 MEXaHI3MHU PETyIIOBaHHs TOCMOAAPChKOi AisibHOCTI. OIHUM
i3 OCHOBHHUX 3aC00iB PEryJIIOI0UOro BIUIMBY JAEP)KaBH HA JiSUIbHICTH Cy0’€KTIB TOCIOJapIOBAHHS € HAIaHHS
IHBECTHILIMHUX, ITOJATKOBHUX Ta 1HIINX HiJIbr .

Pazom 3 TuM, 3rimHO iH(pOpMAITi Cy0’€KTIB TOCTIOIAPIOBAHHS, SKi BUITYCKAIOTh BUCOKOTEXHOIOTITHY
MPOJYKIIF0, HAHOUIBIN PE3yJbTATUBHUMHU Ta OYIKYBaHHMH 3aXOJaMH JICP)KaBH B YaCTHUHI IiIATPUMKH
BKa3aHOI JisUTBHOCTI € IUTBTH B OTIOAATKYBaHHI Ta JepxkaBHe 3aMoBJIeHHS (01u3bk019% p€CHOHI[eHTiB)2.

BaximBicTh HagaHHS TIBT caMe€ 3 METOI0 CTHUMYJIIOBaHHS BHPOOHHWITBA Ta IIOCTAYaHHSA
BHUCOKOTEXHOJIOTIYHOT MPOMYKIII{ MPE3IOMy€eThCsI IPOEKTOM posmopsikeHHst Kabinery MinictpiB Ykpainu
«[Ipo cxBanennss Crparterii po3BHTKY BHCOKOTEXHOJOTIUHHX Tamy3edl 1o 2025 poky», po3pobieHuM
MiHiCcTepCcTBOM €KOHOMIYHOTO PO3BUTKY 1 TopriBimi Ykpaiam me B 2016 pomi. Tak, 3riZHO BKa3aHOTO
MpoeKTy Juis 3abe3nedeHHs epextuBHOro diHancyBanHs HHJIKP HeoOxinHO BUKOPHCTOBYBAaTH KOMIUIEKC
PI3HOMaHITHUX iHCTPYMEHTIB MPSAMOT0 Ta HempsMoro (iHaHCyBaHHSA, IO BKJIIOYATHME B cebe, 30KpeMa,
3aCTOCYBAHHS MUTBT (y TOMY YHCIT MOJATKOBHX)'.

Crnig 3a3HaunTH, MmO [ocromapchKUM KOAEKCOM YKpaiHW JIHIIE IPOTOJIONIYETHCS MOXKIUBICTH
3aCTOCYBaHHS IMIJIBIOBOTO OIOJATKYBaHHS SIK 3aco0y peryJioBaHHsS Jep)KaBOI IisUILHOCTI cyO’€KTiB
rocrionaproBanHs. IIpoTe, KOHKpeTHI MeXaHi3MH, MiICTaBH, CIOCOOU, CHCTEMa TOIIO TaKOTO PETYIIOBAHHS
BCTaHOBITIOIOTHCS OKPEMHMH 3aKOHAMH, IO BHIUIMBAE, 30KpeMa, i 3i cTarti 17 'ocrmomapchkoro Koaekcy
Ykpainu.

TakuM 4MHOM, BH3HA4YCHHS MOAATKOBOI MiIbTM HagaHo B [logaTkoBoMy Komekci YKpaiHH, 3TiIHO
SIKOTO, I TiepeqdaveHe MOJAaTKOBMM i MHTHUM 3aKOHOJIABCTBOM 3BIIBHEHHS IUIATHWUKA IOJATKIB Bif
000B’s13Ky TIOJ0 HapaxyBaHHS Ta CIUIATH TOJATKy Ta 300py, cIlaTa HUM IOAATKY Ta 300py B MEHIIIOMY
PO3Mipi 3a HasiBHOCTI MiJCTaB, BU3HaYeHUX BkazaHUM Kopekcom. IlincraBamu Ansi HagaHHS MOJATKOBUX
MJIBT € OCOOJIMBOCTI, IO XapaKTePU3yIOTh IMEBHY I'PyMy IDIATHUKIB MOJATKIB, BHJ iX MisITBHOCTI, 00’ €KT
OMOJATKyBaHHS ab0 XapaKTep Ta CyCITIbHE 3HAYCHHS 3iiICHIOBAHNX HUMH BUTPAT .

[otpibHO Bim3HAYMTH, IO 3 MPUHHATTAM [logaTkoBOro KoJeKkcy B YKpaiHi Oyio nmepenbadeHo Taki
LUISIXY HaJaHHS TIOAATKOBUX IiJIBT:

- IOJaTKOBA 3HIDKKA/BUpPaxyBaHHS, 1[0 3MEHIITye 0a3y OrmofaTKyBaHHs 10 HapaxXyBaHHS MOJATKY;

- 3MEHIIeHHS MOJAaTKOBOTO 3000B’I3aHHS IIC/IS HapaxXyBaHHS MOJATKY YH 300py;

- BCTAaHOBIICHHS 3HM)KEHOI CTaBKM MOAATKY UM 300pY;

- 3BiNBHEHHS BiJl CIUIATH MOJATKY UM 360Dy’ .

KpiM 1poro, 9YuHHHM 3aKOHOZABCTBOM IMEPEN0AYaEThCA TAKOXK PO3CTPOUCHHS CIUIATH TEBHUX
MOJATKIB.

Ilepm 3aBce, BapTO 3ayBaKWTH, NPO BIICYTHICTh B 3aKOHOAABCTBI YKpaiHW BHOKPEMIICHHS
CIeIiabHOI  KaTeropii IUIBrOBOTO OMOAATKYBaHHS OIeparliii IMomo0 BHPOOHWIITBA Ta TOCTAadYaHHS
BHCOKOTEXHOJIOTIYHOT, HayKOeMHOI mpoxaykmii. Tak, mNpo HAsBHICTh TNEBHUX TOAATKOBHUX IMUIbT
y BUCOKOTEXHOJIOTTYHIA cdepl MOKHA TOBOPUTH JIMIIE Ha MiJCTaBi 3aralbHOrO aHalli3y yChOr0 MAacUBY
MOJTATKOBUX TIJIBI Ta MOMJIMBOCTI IX 3aCTOCYBaHHS Yy KO)KHOMY KOHKPETHOMY BHHIAIKy CyO’eKTamu

' Tocnodapevkuii kodexe, cm. 12, an. 1, 2003 (Bepxosua Paga Ykpainn). Ogiyiiinuii caiim Bepxosnoi Padu Ypainu.
<https://zakon.rada.gov.ua/laws/show/436-15> (2019, Gepesens, 28).

* Canixosa, O.5. (2011). AzxpecHa nepkaBHa I ATPUMKA SK YHHHHK CTHMYJTIOBAHHS PO3BUTKY BHCOKOTEXHOJIOTTUHUX
BUPOOHHUITB B YKpaiHi. Exonomika i npoeHo3yeanns, 2, 9-23.

3 IIpoexm posnopaodacenna Kabinemy Minicmpie Yxpainu «Ilpo cxeanenns Cmpamezii po3eumxy
8uUcoOKomexHon02iuHux eanysei 00 2025 poky ma 3ameepodicenHs naamy 3axo0ie uooo ii peanizayii» (MiHiCTEpCTBO
€KOHOMIYHOTO PO3BHUTKY 1 TOpriBii Ykpaiuu). Ogiyiinuil caiim Minicmepcmea eKOHOMIYHO20 PO3GUMKY | MOP2iGIi
Yrpainu. <http://www.me.gov.ua> (2019, 6epesenb, 28).

* [looamxosuii kooexe, cm. 30, poso. 1, 2010 (Bepxosna Pana Yxpainn). Ogiyiiinuii caiim Bepxosnoi Padu Yipainu.
<https://zakon.rada.gov.ua/laws/show/2755-17>. (2019, GepeseHs, 28).

> Jlemunnak, H.B. (2014). Pojib H0AaTKOBUX iHCTPYMEHTIB y iHBECTHIIIIHO-IHHOBALiHii cTpaTerii po3BHTKY
VYxpaiau. bizuecingopm, 2, 40-44.
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TOCTIOAAPIOBAHHSA, SIKi 3IHCHIOIOTh BUPOOHHUIITBO Ta/a00 MOCTadyaHHS BHUCOKOTEXHOJIOTiYHOI mpomykmii. Lle
MTOSICHIOETHCS, HacaMIIepe]], BiICYTHICTIO Ji€BOi KOMILIEKCHOI 3aralbHOJEpKaBHOI MPOTpaMy y BKa3aHOMY
HAIpsIMKY, I 3aKpiIICHO METY CTUMYJIIOBaHHS PO3BUTKY BHCOKOTEXHOJIOTIYHHUX raiy3eil eKOHOMIKH, B TOMY
YHCIi, IUISIXOM 3aCTOCYBaHHS MiJIbFOBOTO ONoAaTKyBaHHs. [lo-apyre, Ha 3aKOHOJABYOMY PiBHI KOHKPETHO Ta
0c3yMOBHO HE BU3HAYCHO CAMOTO IIOHATTS BHUCOKOTEXHOJOTIUHOI MPOMYKINi. A BimTak, 3a BiACYTHOCTI
PO3YMIHHSI TIPEIMETY PETyJIOIUYOr0 BIUIMBY JIEpKaBU — HEMOJMJIMBO HAICKHHUM YHUHOM YIIOPSIKYBATH
3a3HaueHi BigHOCHHHU. [lo-TpeTe, MOHATTS BHCOKOTEXHOJOTIYHOI MPOAYKLII € JOCHUTh 0araToacreKTHUM,
PI3HOIUTAHOBHMM Ta XapaKTEPH3YETHCSA PI3HOMAHITHICTIO MPOIIECIB, a TAKOK BUAIB TOCIIONAPCHKOI MisITBHOCTI.
TakuM 9HHOM, 3aIPOBAKEHHS OTHAKOBUX 3aC00IB JIEPKaBHOTO PETYIIIOBAHHS MIsTTFHOCTI 3 BUPOOHHIITBA Ta
MOCTa4YaHHs Pi3HOT BUCOKOTEXHOJIOTIYHOT IPOAYKIIii € CYMHIBHUM 3 TOUKH 30py edekrrBHOCTI. [To-uerBepre,
MBUIKANA IUKIT PO3BUTKY BHUCOKOTEXHOJIOTIYHOI MPOMYKINi 3YMOBIIOE HEOOXiJHICTh OINEPATHBHOTO
TIPUCTOCYBAHHS JeP>KaBH Ta 3aCTOCYBAHHS BIATIOBITHOTO 3aC00Y pEryTIOBaHHS.

Ha cporozsi, 3rilH0 YMHHOTO 3aKOHOJABCTBAa, B YKpaiHi jaie Onu3bko 180 MOJATKOBHX ILJIBT.
3okpema, [lomaTkoBUM KOJEKCOM YKpaiHu, Ui cy0’ €KTiB rocrnoJaploBaHHA MepeadadeHi Milbru 3 MOJaTKy
Ha IpUOYTOK IMiJIPUEMCTB, TIO TUIATI 3a 3€MIIIO, TI0 TIOJATKy Ha JIOJIaHy BapTiCTh, 110 aKIU3HOMY TOJIATKY.
BopHouac, gesiki BHCOKOTEXHOJIOTIYHI MIANPHEMCTBA MAarOTh 3MOTY OTPHMYBATH JIMIE HEBEIHKHN
BIJICOTOK BiJl 3arajbHOTO OOCATY HaJaHWX MUTBr. 30Kpema, Cy0 €KTH KOCMIYHOI AisUTbHOCTI, Ha SKUX
MOIUPIOEThCs Tt 3akoHy Ykpaiam "lIpo KocMiuHy HmisITBHICTB", 3BUTBHSIOTHCS BiJl CIUIATH TOIATKY
Ha JI0JIaHy BapTICTh 3a OTepallisMH 3 IOCTAYaHHs Ha MUTHIH TepuTopii YKpaiHW pe3yibTaTiB HAyKOBO-
JOCTITHUX 1 TOCII JHUIIBKO-KOHCTPYKTOPCHKHUX POOIT, SIKi BUKOHYIOTHCS JUJIS ITOTPEO KOCMIUHOT MTisIIbHOCTI.
Kpim Tor0, B IedKIX BHUITagKax 3BUTHHSIIOTHCS BiJl OMOJATKYBaHHS MOJATKOM Ha JIOJaHY BapTICTh oreparii
3 mocTavyaHHs (rmepeaadi) JiKapchKUX 3ac00iB Ta MEIWYHUX BHPOOIB. SIK MpUKIan, MOXKHA 3a3HAYHTH, IO
3BUTBHSIOTBCS BiJl OTOJATKYBAaHHS TaKOX OIepalii OIiaTH BapTOCTi (YHIAMEHTAJIbHUX JOCIIIKEHb,
HAYKOBO-AOCIIAHUX 1 JOCHTITHUIBKO-KOHCTPYKTOPCHKHUX POOIT 0c0o0010, sika Oe3mocepelHb0 OTPUMYE TaKi
KOIIITH 3 paxyHKa OpraHy, 10 3iHCHIOE Ka3HauelChKe 00CIyroByBaHHS OIO/[KETHUX KOIITIB.

B iHIIUX BHCOKOTEXHOJOTIYHMX Tally3sX ITOAATKOBI IMUJIBIHM MOXYTHh HaJTaBaTHCh HE B 3B SI3KY
3 BUPOOHUIITBOM a00 TOCTaYaHHSM caMe BHCOKOTEXHOJIOTIYHMX TOBapiB, a Ha IHIIMX TMiJCTaBax,
HE TIOB’13aHUX 3 HayKOEMHICTIO MpOoayKIii. Hampukiaz, 3BiUTbHSAIOTBECS BiJl ONMOJATKYBaHHS OOJaTHAHHS,
MaTrepiaiy Ta IMOCIYTH, SKi BBE3CHI I MOTped peaizallii MpoeKTiB, Mo mepeadadeHi IeSKUMH YToIaMu
MK ypsgamMu YKpaiHu Ta iHO3eMHHUX JIepKaB a00 MIKHApOJHHMH OpraHizamisMu. Taki MoJaTKoBi MIbTH
nepeabaueHi Yromoro Mix YpsaoMm Ykpainu i Ypsgom llBeiinapcekoi Kongeaepauii npo TexHiuHe Ta
dinancose criBpobiTHIITBO', YTom0t0 MiXk YKpaiHoto Ta €BporneiicbknM CIiBTOBAPHCTBOM PO HAYKOBE i
TEXHOJIOTiUHE CIiBPOGITHHITBO, Yromooo Mix Kabimerom MinicTpis Ykpainm i Ypsagom Typenpkoi
Pecry6tiku mpo TexHiune i (iHaHCOBe CIIBPOGITHHIITBO® TOLIO Ta iMIUIeMeHTOBaHI B IT0aTKOBHIA KOIEKC
VYkpainu.

BomHodac, 3a meskuMMH JDKEpElaMH, BHCOKOTEXHOJOTIYHI Ta CEepeaHhO BHCOKOTEXHOJOTiIUHI
MiANPUEMCTBA TPOTSATOM OCTaHHIX POKIB OTPUMYBalIHM MEHIIE TPETHHH BiJ| 3arajlbHOr0 00CSTY HaJaHUX
miner. Jlo HUX HaleXaTh MiANIPUEMCTBA 3 BUPOOHUITBA OCHOBHUX (papmaneBTHUHMX npenapatis (40% Bin
KITBKOCTI TIANPHEMCTB y Taiy3i), MEIUYHUX 1 CTOMATOJOTIYHWX IHCTPYMEHTIB Ta mpemnapatiB (39%),
JTaTbHUX Ta KOCMIYHUX anapatiB (28%), BupoOHuUITBa 30poi Ta 6oenpumaciB (23%). [Hmi mignpremcTaa
BHCOKOTEXHOJIOTIYHMX Tally3ed Maibke He OTPUMYBAIM TOAATKOBI MiAbrd. TakuM YHHOM, OiIBLIICTH
MIIPUEMCTB CEKTOpa IPAKTHYHO BHKIIOUEHI i3 CHCTEMH JIep)KaBHOI MiJTPUMKH, X04Ya OKpiM CYTO
(iHaHCOBOT CKIIAI0BOI, (HaKT OTPUMAHHS MOJATKOBUX IUIBT CIYTY€E iIHAMKATOPOM JIOBIpH JEeprKaBU JI0 HUX
Ta CTHMYJIIOE [I0KBABJICHHS Gi3HEC-aKTHBHOCTI .

' Veooa mioe Vpsioom Yipainu i Ypaoom Hleeiiyapcvkoi Kongedepayii npo mexuiune ma ginancose
cnigpobimuuymeo 2006 (Kabiner MinictpiB Ykpainu ta Ypsa Lseiimapcekoi Kondeneparii). Ogiyitinuti Bichux
Yrpainu, 21, 168.

2 Ve00a miowe Yipainoio ma €sponeiicokum Cnigmosapucmeom npo Haykoge i mexHonoziune cnigpobimuuymeo 2004
(BepxoBHa Pama Ykpainu ta €Bponeiicbke CriBToBapucTBO). Oiyitinuil Bicnuk Yxpainu, 4, 672.

} Veooa mioe Kabinemom Minicmpie Ykpainu i Ypsoom Typeywvkoi Pecnybnixu npo mexniune i ¢pinancoge
cnigpobimuuymeo 2004 (Kadinet MinictpiB Ykpainu ta Ypsna Typeuskoi Pecriyoniku). Ogiyitinui Bicnux Yxpainu,
2, 743.

4 Ipura, B., Kpmkaniscbka, O. BHCOKi TeXHOIOrT B yMOBaX €BpOIiHTErpallii: 0OMEKEHHS 4 MOXKIHBOCTI.
Esponeticora npagda. <http://www.eurointegration.com.ua/articles/2015/11/5/7040254> (2019, Gepesens, 28).

139



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

IIlo cTocyeThCs PO3CTPOYCHHS CIUTATH MONATKIB JUIS MiAPHEMCTB BUCOKOTEXHOJIOTIUHUX Taly3eH,
To 3akoHoM Ykpainu “IIpo BHeceHHs 3MmiH 10 [logaTkoBOro Koiekcy YKpaiHH Ta JESIKUX 3aKOHOIABUHMX
aKTiB YKpaiHu 11010 3a0e3reueHHs 30a1aHCcOBaHOCTI O0KEeTHUX HaaxokeHb y 2018 porti” Ne 2245-VIII
3ampoBa/keHO 3MiHM 70 [lomaTkoBoro koaekcy VYkKpaiHH, sKi NepeadadaloTh MOXIIMBICTh HaJaHHS
po3ctpoueHHs criaTé [1/IB Ha 24 wmicsari mpu BBe3eHHI OONamHAHHS I BHPOOHMIITBA, B TOMY YHCII,
KIHIIEBOI'O BHCOKOTEXHOJIOTIYHOTO TPOAYKTYy B YKpaiHi. 30kpeMa, 10 Takoro OOJaJHaHHS HaJIeXaTh:
CJIEKTPUYHI MaIlWHH, OOJagHaHHS Ta iX YacTHHHU (BITPOSCHEPTreTHYHI EJeKTPOreHEepPaTOpH, 3BapOBAIbHI
€JIEKTPOHHI MaIllMHY Ta IPOMUCIIOBEe a00 abopaTropHe oOIaHAHHS I TEPMIYHOT 0OPOOKN); MpHIAAH Ta
amapaTtH ONTHYHI, KOHTPOJbHI, BUMipIOBaIbHI, MEINYHI; 1X YaCTHHU; pPEaKTOPH SIACPHi, KOTJIH, MAIIWHU,
o0J1aiHaHHS 1 MEXaHIYHI MPUCTPOT; X YaCTHUHH, Y TOMY YHCJIi, 00JaIHAHHS ISl BUPOOHUIITBA OiomaauBa.

OTXe, MOXKHa KOHCTaTyBaTH, IO HE3Ba)KAIOUM Ha 3HAYHWN OOCSIT HOPMAaTHBHO-IIPAaBOBOI 0a3w,
po3po0JIeHOi 3 METOIO TIPOTOJIOMIEHHS B YKpaiHi MATPUMAHHSA Ta PO3BUTKY BHCOKOTEXHOJOTIYHOTO
BUPOOHUIITBA, 3aXOAH IMOJATKOBOTO CTHMYIIIOBAHHS BHPOOHHIITBA Ta MOCTaYaHHS BHCOKOTEXHOJIOTIUHOI,
HAYKOEMHOI MPOIYKLii He HOCATh CUCTEMHOTO XapakTepy i He MOXKYTbh BUPILIMTH OaraTbox mpoOieM ix
OTIOaTKOBYBaHHS.

HocBix iHO3eMHUX KpaiH 3acBiuy€ BaKJIMBICTh, CKIAIHICTh 1 CyNEpewMBICTh BUKOPHCTAHHS
MOJATKOBUX BaKelNliB JUIA aKTHBi3alii MPOIECiB PO3BUTKY BHCOKOTEXHOJNOTIYHMX Tamy3ed. HaiOimpi
PO3BUHYTUMHU TOJATKOBI MEXaHI3MH CTUMYJIOBaHHS BHCOKOTEXHONOTigHOro po3BuTKy € B CHIA Ta
BenmukoOpuranii.

Tak, B [lomatkoBomy konekci CIIA e B 1954 pori 3anpoBaixkeHO MOJATKOBY MiJbTY 11010 BUTPAT
Ha KOPIOPaTHUBHY HAayKOBO-AOCHIIHY MisTBHICTh. Ha choromni Tam nie 3mimaHa cUcTeMa, IO A€ 3MOTY
pelrIiieHTaM OOHMpaTH MK TOCHITHUIBKUM ITOJAaTKOBUM KPEOUTOM (PO3PaxOBYETHCS 3a MPUPICTHUM
MmetonoM, craHoBUTh 20 % mpupocTy KBamidikoBaHux BurpaT Ha npoBeaeHHs HJIJIKP mopiBHsHO i3
cepeHIMH BUTPaTaMH 3a TIONEPENHIX YOTHUPH POKH) i TaK 3BAaHUM aJIbTEPHATUBHUM 3POCTAIOUUM KPEIUTOM
i3 TudepeHIiioBaHOI0 CTaBKO, IO 3a0e31euy€e 3HaYHIII BUTOAH BiJl OUTHIINX CYM BUTpAT Ha HI[I[KPI.

KitouoBuM MexaHiZMOM  JiepKaHO! MIATPUMKHA PO3BUTKY HAyKH Ta BHUCOKHX TEXHOJIOTIH
y BenukoOputanii € 3acTocyBaHHsS MOJATKOBUX MiNbl Yy cdepl iHHOBamiiHOI JisNIBHOCTI, 30Kpema:
koMmaHii, mo 3aiimarorbcss HJIJIKP, 3BimbHSIOTBCS Bifl CIUIaTH KOPIMOPATHBHOTO TMOJATKY HAa JOXOIH,
OTpUMaHi BiJl TaKOi IisIILHOCTI, 3 METOI0 CTHUMYJIOBaHHS TPHUBATHUX I1HBECTHUINN Y II0 iSUTHHICTE;
KOMITaHii, SIKi IMOpPIYHO BKJIaAaloTh Oinbmie 10 TuCsu (YHTIB CTEpIiHTIB y HAYKOBY IisUIbHICTH, MarOTh
MpaBoO Ha MOJATKOBI BipaxyBaHHS IMpPH MiApaXyHKY CyMH MOJATKy Ha mpuOyTok y po3mipi 150 % Bin
BHTpaT, 1o miananaoTs mig kpurepii HAAKP, ans manux 1 cepennix kommnaniit Ta 125 % Bix BignoBimHux
BUTpAT Ui BEIUKUX KOMIIAHIM; MiANPHEMCTBA MalOTh TPABO Ha MOJATKOBI IJIBTH Y BUIJIALI HOPM
MPUCKOPEHOT aMOpTHU3alii IsI OKpeMUX BHUIIB OCHOBHHUX 3aco0iB. Taki MOJaTKOBI MeXaHi3MH, IO AIIOTh
y BennkoOpuTanii, [03BOJSIOTH pealbHO 3HU3WTH BHUTpaTH Kommadii Ha imBectumii y HIJKP Ta
ITiIBHIINTH PiBEHb BIACHUX BKIIAACHD y Ii0 chepy’.

OCHOBHHMM JIOKYMEHTOM, II[0 PEryJIIO€ HaJaHHS Jep>KaBHOI JOMOMOTH B KpaiHax €C € aupekTHBa
€Bporericrkoi komicii Ne 651/2014 Bim 17 yepBHsa 2014 poky, 3rimHO SAKOI IepkaBHEe (iHaHCYBaHHS (B
TOMY YHCII 1 TIJIBTH) SABJISE COOOI0 AepKaBHY JTOMOMOTY 1 BUMarae moBigomiieHHs Komicii. OmHak, BKa3aHO
JMpeKTHBOIO BU3HAUEHO BUAM IPYIIOBUX BUKIIOUEHb, SKi HE TOTPEOYIOTh MoBigoMieHHS KoMmicii, a Takox
BCTaHOBJIEHO OCOOJIMBOCTI HaJaHHS JOMOMOTH B paMKax LUX BUKJIIOUEHb. /0 TaKuX BHKIIOYEHB, 30KpeMa,
HAJIEKUTH 1 IOTIOMOTa B MIATPUMII HayKOBUX PO3pOOOK, JOCIHIIKEHb Ta 1HHOBAIlil, 110 € BYKIIHMBUM JIJISI
PO3BUTKY BHCOKHX Ta MEpPCHEKTHBHUX TEXHONOTIH" .

Y Hopgerii 32002 poky i€ cucreMa, sika Hala€ MOJATKOBI MIBTM KOMIIAHISIM, IO IHBECTYIOTh
y mociipkeHHss 1 po3poOku. Ha 2007 pix Hopseris Oyna emuHoro kpaiHoto IliBHiuHOI €Bpomm, ska
BHKOPHCTOBYBaA ITOMATKOBY cucTeMy s crumyimoBanas HJIJIKP. Ile xmacwdHa pociigHUIbKA

! Tounnina, 1.B. (2016). JIocBiz 10aTKOBOTO CTHMYJIIOBAHHS IHHOBALIHHOTO PO3BUTKY eKOHOMiKN. Haykosi npayi
H/[®DI, 3 (76), 55-68.

2 Ypukano-Konapauska, 5. (2012). 3apyOiKHHUI JOCBII BUKOPUCTAHHS (DIHAHCOBUX MEXaHI3MIB CTUMYIIIOBAHHS
IHHOBAIITHOTO PO3BUTKY. 30ipHUK Haykosux npays Hayionanvroeo yHisepcumemy 0epicagroi nooamkosol cyxcou
Yrpainu, 1,420-432.

* Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid compatible with

the internal market in application of Articles 107 and 108 of the Treaty Text with EEA relevance. OJ L 187,
26.6.2014, 1-7.
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MO/IaTKOBAa 3HMWKKA, KOTpa HAA€ThCs 32 00’ €MHUM MPHUHIUIIOM, TOOTO i cyMa 0e3nmocepeHbO 3aIekKHUTh
Bix cymu “kBanidixoannx Burpar” Ha HIJIKP, 31ificHeHNX Y IIONEpeaHbOMY Hepioi'.

I'0JI0BHUM MPUHIIUIIOM BUCOKOTEXHOJOTIYHOT CUCTeMH ITauii € Te, 1110 MOaTKOBI MiIbIH HAIal0ThCs
HE HayKOBUM YCTaHOBaM, a MiANPHEMCTBAM Ta iHBECTOpaM, IO 3a0e3MeuyroTh NOMUT Ha JOCHTIHKEHHS Ta
IHHOBAIlIi, TPUYOMY 3a peaJbHI IHHOBAIIMHI pO3pOO0KHM (Yepe3 BHUKIIOYCHHS BHUTpPAT Ha IHHOBAIIIO
3 ONOJATKOBYBAHOTO JOXOMY) .

OcobnuBoi yBaru 3aciayroBye pocBin Pecmy6miku bBimopyck, €quHOI 3 KOJMHMIIHIX COIO3HUX
pecnyOutiK, sKiii BOamocst OUTBII HiXK B JIBa pa3d 30UTBIIMTH OOCSATH JOAAHOI BapTOCTI B MPOMECIOBOCTI
B MMOPIBHSAHHI 3 PAASHCHKAM TepiofoM. HarlioHampHOIO CTpaTeri€lo CTIMKOTO COMiaIbHO-EKOHOMIYHOTO
pO3BUTKY pecmyOiiku Ha nepion 10 2020 poky mepembaueHo ekoHomiuHe ctumysoBanHs HJIJIKP i
IHHOBAIIIH 32 JOTTOMOTOI0 3HIDKEHHSI MMOAaTKOBOTO HABAHTA)XCHHS HA iIHHOBAIiWHI aKTUBHI MiANPUEMCTBA,
BHUKJIIOUCHHS ONOJATKyBaHHS 1o3a0r0mKkeTHUX Kkepen ¢inancysanas HJIJIKP. Takox 3 Meroro
aKTUBI3alii 1HHOBAIIWHOI MiSJIBHOCTI, CTHUMYJIFOBAaHHS BUPOOHMIITBA BHCOKOTEXHOJOTIYHOT MPOAYKIIil
B OCTaHHI POKM MPHUHUHATO HHU3KY 3aKOHOAABYHMX AaKTiB, SIKI BKJIIOYAIOTH 1 MOJOKEHHS MO0 MiJIbIOBOIO
OMOAaTKyBaHHS. 30KpeMa, pO3pOOIEHO i 3aTBEPKEHO PEECTP BHCOKOTEXHOJOTIYHUX BHUPOOHUITB i
MiANPUEMCTB, TPUOYTOK SKHUX, OTPUMaHHW{ BiA peamizalii NPOAYKILIi BJIACHOTO BHPOOHHWITBA,
OIOJIATKOBYETHCS 3a CTABKOIO, 3MEHILICHOIO BBivi. KOIITH, 110 BHBIIBHAIOTHCS B pe3yJbTaTi HagaHHS
MiJIBTH, CHOPSIMOBYIOTHCS Ha (piHAHCYBaHHS TEXHIYHOTO MEPEOCHAIICHHS ITiAMPUEMCTBA. 3TiAHO 3 iHIINM
HOPMAaTHBHUM aKTOM, OpraHi3ailii, 1o BUPOOIAIOTH Ja3epHO-ONTHYHY TEXHIKY (3a YMOBH, IIIO YacTKa ITi€l
TEXHIKH Yy BapTICHOMY BHPa)XXCHHI B 3arajJbHOMY O0Cs31 iX BHPOOHHWIITBa CTaHOBHTH He MeHIIe 50%),
CILTAYyIOTh MOJATOK HA MPHOYTOK 3a CTAaBKOKO 10%, 1110 € 3HAYHO HIKUOIO 3aTalbHOI CTABKH .

Crin 3a3Ha4MTH, 10 3aCTOCYBaHHSA B YKpaiHi MTOCBIAY €KOHOMIYHO PO3BHHYTHX KpaiH HE JOITyCKae
MPOCTOTO HOTO TIepEeHECEHHS, BOHO Ma€ BpaxoBYBaTH creuuQiky Ta peanii Hamoi jaepkaBu Ta OyTu
a/IeKBaTHUM HasiBHOMY CTaHY €KOHOMIKH.

Sk BOavaeThCs 3 BUKJIANEHOTO, B YKpaiHi HaJaHHS TOIATKOBHX IIEI MOXIHUBO TEPETBOPUTH
B IIOTY>KHHHA 3aci0d Mep)kaBHOTO CTHUMYJIIOBAaHHS BHPOOHWIITBA Ta IOCTA4aHHS BHUCOKOTEXHOJOTITHOI
npoaykuii. HaliBaxxauBimiM y BKa3aHOMY € YCTaHOBJICHHS JEpP)KaBOIO NPIOPUTETHHUX LiNeH Jep>KaBHOTO
PETYIIOBaHHS, Pe3ylbTaTOM SKOTO OyJe CTBOPEHHS BHUCOKOTEXHOJOTIYHOI MPOAYKIi, Ta MMOCTadyaHHS
BJIACHE TaKO1 POIYKITii.

JpyruM KpOKOM € YyIOCKOHaJIeHHs IOJJaTKOBOTO 3aKOHOJABCTBA B YAaCTHHI CHCTEMaTH3alii
ICHYIOUHMX Ta 3alpOBa)KEHHs HOBHX IIOJATKOBHX MiJbI CaMe IIOA0 HAayKOEMHOI, BUCOKOTEXHOIOTIYHOT
npoaykiii. BBaxkaemMo 3a moTpiOHE po3mUpHUTH B YKpaiHi cucTeMy (DiHAHCOBHX IHCTPYMEHTIB, BaXKEIIiB Ta
CTHMYJIIB YNPOBA/DKCHHS BITYM3HSHUX PO3POOOK Y BHPOOHHITBO, AKTHBI3allii BHCOKOTEXHOJOTTYHOTO
PO3BHTKY 3a paxXyHOK HaJaHHS CIELiabHUX MOJATKOBHUX KPEAWTIB Ta MBI MiANPHEMCTBAM 1 YCTaHOBaM
pi3HEX (hOpM BIIACHOCTI, AKi IHBECTYIOTh BJACHI KOIITH y HayKOBi MOCTI/DKEHHS, a TaK0XX BUPOOHHIITBO
BJIACHE BUCOKOTEXHOJIOTIIHOT PO TYKITii.

References:

1. Hospodarskyi kodeks 2003 [Commercial Code 2003] (Verkhovna Rada Ukrainy) [Verkhovna Rada of Ukraine]
Ofitsiinyi sait Verkhovnoi Rady Ukrainy [The official website of the Verkhovna Rada of Ukraine]
<https://zakon.rada.gov.ua/laws/show/436-15> (2019, march, 28). [in Ukrainian].

2. Salikhova, O.B. (2011). Adresna derzhavna pidtrymka yak chynnyk stymuliuvannia rozvytku
vysokotekhnolohichnykh vyrobnytstv v Ukraini [Addressing government support as a factor in stimulating
the development of high-tech industries in Ukraine]. Ekonomika i prohnozuvannia [Economics and Forecasting],
no. 2, 9-23. [in Ukrainian].

3. Proekt rozporiadzhennia Kabinetu Ministriv Ukrainy «Pro skhvalennia Stratehii rozvytku vysokotekhnolohichnykh
haluzei do 2025 roku ta zatverdzhennia planu zakhodiv shchodo yii realizatsii» [On Approval of the Strategy
for the Development of High-Tech Industries by 2025 and the Approval of the Action Plan for Implementation]
(Ministerstvo ekonomichnoho rozvytku i torhivli Ukrainy) [Ministry of Economic Development and Trade

! Tounnina, 1.B. (2016). JIocBix 10aTKOBOTO CTHMYJIIOBAHHS IHHOBALIHHOTO PO3BUTKY eKOHOMiKN. Haykosi npayi
HJI®I, 3 (76), 55-68.

? Muxaiimiumis, JLI. (2016). 3apy6ixHuii 10CBix akTHBI3aLii iHHOBaLiHHOT AisnbHOCTI. Haykosuil eichuk
Yoiccopoocvroeo nayionanvrozo ynisepcumemy, 6, 2, 9-104.

? Bummenchkuii, B.I1. (pex.) (2016). Hayionansna modens neoindycmpianshozo po3eumky Ykpainu: MoHOrpadis.
Kuis, 384-385.

141



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

10.

11.

12.

13.

14.

of Ukraine]. Ofitsiinyi sait Ministerstva ekonomichnoho rozvytku i torhivli Ukrainy [The official website

of the Ministry of Economic Development and Trade of Ukraine]. <http://www.me.gov.ua> (2019, march, 28).

[in Ukrainian].

Podatkovyi kodeks 2010 [Tax Code] (Verkhovna Rada of Ukraine). Ofitsiinyi sait Verkhovnoi Rady Ukrainy

[The official website of the Verkhovna Rada of Ukraine]. <https://zakon.rada.gov.ua/laws/show/2755-17>

(2019, march, 28). [in Ukrainian].

Demchyshak, N.B. (2014). Rol podatkovykh instrumentiv u investytsiino-innovatsiinii stratehii rozvytku Ukrainy
[The role of tax instruments in the investment and innovation strategy of Ukraine’s development]. Biznesinform,
no. 2, 40-44. [in Ukrainian].

Uhoda mizh Uriadom Ukrainy i Uriadom Shveitsarskoi Konfederatsii pro tekhnichne ta finansove spivrobitnytstvo
2006 [Agreement between the Government of Ukraine and the Government of the Swiss Confederation

on technical and financial cooperation 2006] (Kabinet Ministriv Ukrainy ta Uriad Shveitsarskoi Konfederatsii).
Ofitsiinyi Visnyk Ukrainy [Official Bulletin of Ukraine], 2/, 168 [in Ukrainian].

Uhoda mizh Ukrainoiu ta Yevropeiskym Spivtovarystvom pro naukove i tekhnolohichne spivrobitnytstvo 2004
(Verkhovna Rada Ukrainy ta Yevropeiske Spivtovarystvo) [Agreement between Ukraine and the EU on scientific
and technological cooperation 2004 (Verkhovna Rada of Ukraine and the EU)] Ofitsiinyi Visnyk Ukrainy [Official
Bulletin of Ukraine], 4, 672 [in Ukrainian].

Uhoda mizh Kabinetom Ministriv Ukrainy i Uriadom Turetskoi Respubliky pro tekhnichne i finansove
spivrobitnytstvo 2004 [ Agreement between the Government of Ukraine and the Government of the Republic

of Turkey on technical and financial cooperation 2004] (Kabinet Ministriv Ukrainy ta Uriad Turetskoi Respubliky)
[Cabinet of Ministers of Ukraine and Government of the Republic of Turkey]. Ofitsiinyi Visnyk Ukrainy [Official
Bulletin of Ukraine], 2, 743 [in Ukrainian].

Hryha, V., Kryzhanivska, O. Vysoki tekhnolohii v umovakh yevrointehratsii: obmezhennia chy mozhlyvosti.
Yevropeiska pravda. <http://www.eurointegration.com.ua/articles/2015/11/5/7040254> (2019, march, 28).

[in Ukrainian].

Tochylina, I.V. (2016). Dosvid podatkovoho stymuliuvannia innovatsiinoho rozvytku ekonomiky [The experience
of tax incentives for the non-economic development of the economy]. Naukovi pratsi NDFI [Scientific works

of NDFI], no. 3 (76), 55-68 [in Ukrainian].

Chychkalo-Kondratska, I.B. (2012). Zarubizhnyi dosvid vykorystannia finansovykh mekhanizmiv stymuliuvannia
innovatsiinoho rozvytku [Foreign experience in using financial mechanisms to stimulate innovation development].
Zbirnyk naukovykh prats Natsionalnoho universytetu derzhavnoi podatkovoi sluzhby Ukrainy [Collection

of scientific works of the National University of State Tax Service of Ukraine], no. 1, 420-432 [in Ukrainian].
Commission Regulation (EU) No 651/2014 of 17 June 2014 declaring certain categories of aid compatible with
the internal market in application of Articles 107 and 108 of the Treaty Text with EEA relevance. OJ L 187,
26.6.2014, 1-7 [in English].

Mykhailyshyn, L.I. (2016). Zarubizhnyi dosvid aktyvizatsii innovatsiinoi diialnosti [Foreign experience

of activating innovation activity]. Naukovyi visnyk Uzhhorodskoho natsionalnoho universytetu [Scientific Bulletin
of the Uzhgorod National University], issue 6, part 2, 9-104 [in Ukrainian].

Vyshnevskiy, V.P. (red.) (2016). Natsionalna model neoindustrialnoho rozvytku Ukrainy: monohrafiya [National
model of neoindustrial development of Ukraine: monograph]. Kyiv. [in Ukrainian].

142



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 6 Issue 2 2019

OneHa AparaH
[eHepanbHa npoKypamypa YKpaiHu

CIIJIATA IPOKYPOPOM ABAHCOBOT'O
BHECKY Y BUKOHABUYOMY IPOBA/I)KEHHI:
AHAJII3 3BAKOHOJABCTBA

TA CYJOBOI IPAKTUKHN

Olena Dragan
Prosecutor General’s Office of Ukraine

PROSECUTOR’S ADVANCE PAYMENT
IN EXECUTIVE PROCEEDINGS: ANALYSIS
OF LEGISLATION AND COURT PRACTICE

The article deals with the issues of the advance payment by the prosecution authorities when
the court decisions, taken by the claims of the prosecutors, are sending for the execution.
The provisions of Article 26 of the Law of Ukraine “On Executive Proceedings” regarding
the exemption from advance payment are analyzed and the categories of decisions, bodies and
persons, who don’t pay the advance payment, are presented in two tables. Examples of the
recent conclusions of the Supreme Court are given that the advance payment must be paid not
by the prosecutor, but by the claimant. According to the judgments of the European Court
of Human Rights, it is indicated that the enforcement of a court decision should not depend
on the expression of the claimant.

Keywords: prosecutor, advance payment, representing interests of the state by prosecutors,
enforcement of court decisions.

IHocmanoeka npoonemu. 3riguo i3 ct. 131-1 Korcrutymii Ykpainu B YkpaiHi Ji€ mpokyparypa, sKa
3IIHCHIOE 30KpeMa MPEACTaBHUIITBO IHTEPECIB AEprKaBH B CyJl y BUKJIIOYHUX BHUITAAKaX 1 B MOPAIKY, IO
BU3HAYEH] 3aKOHOM .

Crarrero 23 3akony Ykpainu «[Ipo mpokyparypy» Bix 14.10.2014 Ne 1697-VII (. 6 4. 1 ct. 23)
repeadadeHo, MO OpPTraHH MPOKypaTypd OEpyTh ydacTh y BUKOHABUOMY IPOBAKEHHI MPH BUKOHAHHI
pillleHb y CIIpaBi, B fAKili IPOKYPOPOM 3IiiCHIOBATIOCH IPECTABHUIITRO B CY/Ii .

B Vkpaini crenianbHUM 3aKOHOM, IIO PETYIOE TOPSAJOK BYMHEHHS BHKOHABYMX [il € 3aKoH
Vkpainn «IIpo BukOHaB4Ye mpoBamkeHHs» Big 02.06.2016 Ne 1404-VIII (mani— 3axon)’. 3 Meromo
MiHiMi3allii OI0/PKETHUX BUTPAT Ha MPOBEACHHS BUKOHABYMX il 3aKOHOAABIIEM Iepen0aueHo 000B’I3K0Be
aBaHCYBaHHS CTATYBaueM BHUTpPAT HA BUMHEHHS BUKOHAaBUMX IiH. | 1ie € onHi€ro 3 HOBeN 3aKOHY, OCKUIBKU
BHMOTH, IIO CTATYBad JOJAa€ 10 3asBU IPO TMPHMYCOBE BUKOHAHHS pIlIEHHS KBHUTAHIIIO TPO CIUIATY
ABAHCOBOI'0 BHECKY IMOJIOKEHHS Hie MICTHIIH.

Memoto cmammi € J[OCIII)KEHHS TUTAaHHS CIUIATH aBaHCOBOTO BHECKY Y pa3i 3BEpHEHHS
MIPOKYPOPOM BHKOHABUOTO JOKYMEHTA JI0 IPUMYCOBOTO BUKOHAHHS PIllIEHHS; BUOKPEMIJICHHS MTUTaHb, SKi
BUHHKAIOTh y MPAKTHUYHIA MiSUTBHOCTI, a TaKoXX (OPMYIIIOBAaHHS IIPOIIO3UINKA TOM0 YAOCKOHAJICHHS
[IPABOBOTO PETYJIIOBAHHS MOBHOBAXECHB MTPOKYPOpPa y ik cdepi.

Ananiz ocmannix 0ocnioxycens i nyonikayii. YpaxoByrUH, 10 HOpMa IIOJO0 CIUIATH CTITyBauyeM
ABaHCOBOTO BHECKY 3’SBMJIACh y 3aKOHOMABCTBI y 'kOBTHI 2016 poKy, BiIMOBIAHI HAYKOBI JOCIIIKCHHS
3 MUTaHHS HOTO CIUIaTH OpraHaMHd TPOKYpaTypH He NpOBOAMINMCH. Pa3oM 3 TWM, HasBHa Ha JJaHWU dYac
HEOJJHAKOBa CyI0Ba MPAKTHKa BUKIUKA€E NOTPeOy B JOCITIHKEHHI LILOTO MUTAHHS.

! Koncmumyyis Ypainu 1996 (Bepxosna Pana Yxpainn). Bidomocmi Bepxosnoi Paou YVpainu, 30, 141.

2 3akon npo npoxypamypy 2014 (Bepxosna Paga Yxpainun) Bioomocmi Bepxosnoi Paou Ykpainu, 2015, 2-3, 12.

? 3akon npo euxonasue nposadscenns 2016 (Bepxosna Pana Ykpainn). Ogiyitinuii caiim Bepxoenoi Padu Yxpainu.
<https://zakon.rada.gov.ua/laws/show/1404-19>.
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Buknao ocnoenozo mamepiany. BianosinHo nodactuH 1 Ta 2 cT. 26 3aKoHy, BHKOHABEIlb
PO3MOYHMHAE IPUMYCOBE BUKOHAHHS PIillIEHHS HA IiICTaBi BHKOHABYOTO JOKYMEHTa, 3a3HAYEHOTO Y CTaTTi 3
poro 3akoHy: 1) 3a 3asBOIO CTATYBa4a MPO MPHUMYCOBE BUKOHAHHS PIIICHHS; 2) 32 3asiBOI0 NMPOKYpopa
y pa3i TpEeICTaBHMIITBA IHTEpPECiB TpoMajsHWHA ab0 JaepkaBU B Cyldi (KypCiBOM BHIIIEHO aBTOPOM);
3) AKII0 BMKOHABYMM JOKYMEHT HAIIWIIOB BiJl Cydy Y BUINAJAKax, MependadyeHux 3akoHOM; 4) SKIIO0
BHKOHABYMI JTOKYMEHT HAIIWIIOB BiJl Cyly Ha IiJCTaBl yXBaJXd MPO HaJaHHS J03BOJNY Ha MPUMYCOBE
BUKOHAHHSI PIllIEHHs] iHO3eMHOTO Cyay (Cyay iHO3eMHOI Jiep>KaBH, IHITNX KOMIIETEHTHUX OpPraHiB iHO3eMHOT
JIepKaBH, JI0 IOBHOBAXKEHD SKWUX HAJISKHUTh PO3MISI IMBLIBHUX YW TOCHOJAPCHKHUX CIPaB, IHO3EMHHUX YU
MDKHApOTHHUX apOiTpaxiB) y MOPSIKY, BCTAHOBICHOMY 3aKOHOM; 5) y pa3i SIKIIO0 BHKOHABYUH TOKYMEHT
HaziimoB Big HarmioHanpHOTO areHTCTBa YKpaiHW 3 MMTaHb BUSBJICHHSA, PO3IIYKY Ta YIpPaBIiHHSI
aKTHBaMHU, OJIep>KaHNUMH Bijl KOPYIIIIHHUX Ta IHIINX 3JI0YHHIB.

Jo 3asBu npo mMpUMycoBe BUKOHAHHS PillIeHHs CTATyBad J0Ja€ KBUTAHLIIO MPO CIJIaTy aBaHCOBOTO
BHECKY B pO3Mipi 2 BIZICOTKIB CyMH, IO MiJUIATae CTATHEHHIO, aje He Ourpime 10 MiHIMAIBHUX pO3MipiB
3apo0itHoi maru (3 01.01.2019 — 41730 rpH), a 3a pilIeHHAM HEMaHHOBOTO XapaKTepy — Y pO3Mipi OAHOTO
MIiHIMQJIBHOTO PO3Mipy 3apo0iTHOI Tu1aTh 3 0Op)KHUKA — (DI3UIHOI 0COOM Ta B pO3MIpi JBOX MiHIMAJIBHHX
PpOo3MipiB 3apo0iTHOT IIaTH 3 OOPIKHUKA — FOPUIUIHOT 0COOU.

VY pasi mopymieHHs CTATyBadeM BKa3aHOTO OOOB’S3KY I HROTO HACTYIIAIOTh HETAaTWBHI HACIIIKA
y pasi AKIIO CTATYBay:

— He HaJaB MiATBEPIKCHHS CIUIATH aBAaHCOBOTO BHECKY NIPW TMOJAaHHI BHKOHABIIEBI BHKOHABUOTO
JIOKYMEHTa, TO TaKWU{ BUKOHABYMU JIOKYMEHT IMOBEPTAETHCSA CTATYBauy O€3 NPUHHATTS 10 BUKOHAHHS
3rigHO 1. 8 4. 4 cT. 4 3aKoHy;

— He 3IiiiCHUB aBaHCYBaHHS BHUTPAaT BHUKOHABUOTO MpPOBAKEHHs, mepenbadeHux cT. 43 mboro
3akoHy, BUKOHABYMHA JOKYMEHT TAKOXK MOBEPTAETHCSA CTATYyBady Oe3 MOAABIIOTO BHKOHAHHS 3TimHO II. 4
4. 1 cT. 37 3akony.

Bomnouac 4. 2 cT. 26 3aK0HYy BCTAHOBJICHO BHKJIIOUHHN TIEPETIiK KaTeTopii pillleHb, a TAKOX OpTaHiB
Ta 0ci0, SIKi 3BUTHHSIOTHCS BiJI CIUTaTH aBaHCOBOTO BHECKY.

Bin cniiatu aBaHCOBOI0 BHECKY 3BiJIbHAIOTHCA CTATYBayi 32 pillIeHHSIMH MIPO:

® CTATHEHHS 3apOOiTHOI IJIaTH, TIOHOBIICHHS HAa POOOTI Ta 32 iHIIMMHU BUMOTaMH, 1110 BUITLUIMBAIOTh
13 TPYIOBHX MPaBOBiTHOCHH;

e oOumCneHHs, MpU3HAUYEHHS, TIepepaxyHOK, 3MIHCHEHHS, HaIaHHs, OJepKaHHA TIEHCITHIX
BUILIAT, COIIAJIBHUX BUILIAT HEMPAIe3IaTHUM IPOMaJIsTHAM, BUILIAT 32 3aralbHOO0O0B’ I3KOBUM
JEp’)KaBHUM COITiabHUM CTpaxyBaHHSIM, BUIUIAT Ta MBI TITSAM BiHH, IHITHX COITiaTbHIX
BHUILIAT, JOIUIAT, COI[IaJIbHUX MOCITYT, JIOTIOMOTH, 3aXUCTY, TLIbT;

®  BiJIIIKOyBaHHS IIKOJIH, 3AIIOAiSHOI KaJTilITBOM ab0 1HIIUM YIIIKOJKEHHSM 3/I0OPOB’ S, a TAKOXK
cMepTIO (i3UIHOI 0COOH;

® CTATHEHHS aJlIMEHTIB, 3a00ProBaHOCTI 31 CIJIATU AIMEHTIB, JIOAaTKOBUX BUTPAT HA JIUTUHY,
HEYCTOMKH (I1eHi) 3a MPOCTPOYCHHS CIUIATH aJiMEHTIB, CyMH iHJEKCaIlii aJiMeHTiB,
BCTaHOBJICHHSI TOOAUEHHS 3 AUTHHOIO a00 YCyHEHHSI MEPEIIKO/1 y MoOaueHHi 3 AUTHHOIO;

®  BiJIIKOIyBaHHS MaifHOBOI Ta/ab00 MOPAIBHOI IIKOAM, 3aBJJaHOT BHACIIIOK BUNHEHHS
KPUMIHAJIBHOTO MPaBOMIOPYIIIEHHS.

IlepeJik oci0d Ta opranis, fiki 3BiILHSAIOTHCS Bill CIJIATH ABAHCOBOI'0 BHECKY

® JepXXaBHI OpraHu

IHBaJII AN BIIiHU

iaBamiau I Ta Il rpym

3aKOHHI NPEJCTaBHUKH JITCH-IHBANIIIB 1 Hepie3naTHuX iHBamiais I ta Il rpyn

IpOMaJIsHU, BiJIHECEH] 10 KaTeropili 1 Ta 2 oci0, AKi mocTpaXkaiv BHACHIIOK YOpHOOMIBCHKOT
KatacTpodpu

Kpim Toro, He crutauyeTbcsi aBAaHCOBHH BHECOK Yy pa3i BHUKOHAHHS PillIeHHS €BPONEHCHKOTo Cyny
3 mpaB JroauHY (a03. 9 4. 2 cT. 26 3aKkoHy).

[Ipu upomy opranu mpokypaTypu YKpaiHW YiTKO He BU3HAuUCHI y bOMY Hepeniky. [Ipote BoHHU €
JIEpKaBHAM OpPTaHOM i TOMY BBa)KAEMO, IO HAa HUX PO3IOBCIOKYETHCS HOPMa IMOAO 3BUTHHEHHS Bif
CIUJIaTH aBaHCOBOT'O BHECKY, Ha L0 BKa3yBaloCh aBTOpOM cTaTTi y 2017 poli, KOiIM Ha NpaKTHLI TUTbKU
II0Ya/IM BUHHKATH IHTAHHS 00 HEOOXiIHOCTI CILIATH aBAHCOBOTO BHECKY i 3 MO30BaMHU IIPOKYpOPIB'.

! Ilparan, O.B. (2017). Crutata opraHamu IpoKypaTypu YKkpaiHu aBaHCOBOIO BHECKY IPH 3BEPHEHHI CYJI0BHX pillleHb
JI0 IPUMYCOBOT'O BUKOHAHHS. Bichux Hayionanohoi akademii npokypamypu Yrpainu, 3 (49), 27.
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V¥ BignosinHocTi 10 myHKTY 3 Posminy 111 [HcTpykmii 3 opranizarii mpuMycOBOTO BUKOHAHHS PillIeHb
3aTBEpKeHOT Haka3zoM MinicTeperBa focturlii Ykpaiam Big 02.04.2012 p. Ne512/5 (B pemakmii Hakazy
MinicreperBa roctunii Ykpainu Bin 29.09.2016 p. Ne2832/5) 3asBa npo npuMycoBe BHKOHAHHS PillICHHS
MOJAETHCS 10 OpraHy JepKaBHOI BHKOHAaBUOi ciyOu abo MpHBATHOIO BUKOHABLS Yy MUCBMOBIH Qopmi
pazoM i3 opwuriHagoM (XyOJikaToM) BHKOHABYOTO JOKYMEHTA Ta KBHUTAHIIEIO TIPO CIUIATy aBaHCOBOTO
BHECKY, KpIM BHIAJKiB, KOJH CTATYBa4 3BUIBHAETHCS BiJ CIUIATH aBaHCOBOTO BHECKY BIJIMOBITHO
JI0 YaCTHHU APYTOi cTaTTi 26 3aKOHY Ta y pa3i BUKOHAHHSA pilieHHs €BPONEHCHKOTO Cyly 3 IpaB JIOIUHH.
Jo 3asBu Npo NPUMYCOBE BHKOHAHHS DILLEHHS, KA MOJAETHCS NMPEICTABHUKOM CTATYBaya, AOAAETHCSA
JOKYMEHT, IO MiATBEPAXY€E HOro HOBHOBaKeHHA. Ha KOXeH NoJaHuil Ha NPUMYCOBE BHKOHAHHSA
BHKOHABUMI IOKYMEHT CTAI'yBaueM MOJAEThCA OKPEMa 3adBa PO MPUMYCOBE BUKOHAHHS PilllcHHS .

3rigHo 3m. 2 4. 1 cr. 26 3aKkoHy IepKaBHUH BHKOHABELb PO3MOYMHAE MPHUMYCOBE BHKOHAHHS
pileHHs Ha MiICTaBl BUKOHABYOTO JOKYMEHTA 3a 3asBOI0 MPOKYpOpa y pa3i MpEeACTaBHHULTBA iHTEPECIB
rpoMansHUHA a00 JAepKaBU B CY/i.

[MuTanHs — siKKil caMe IPOKYPOp Ma€ MpaBo MOJATH 3asBY NPO MPUMYCOBE BUKOHAHHS BHKOHABUOTO
JOKYMEHTa — TiJIbKM TOW, KWl 311HCHIOBaB MPEICTaBHUITBO B Cy[i y BIMOBIAHIN cripaBi, 4yu OyIb-IKHUN
MIPOKYpOp — CTaJI0 TpeaMeToM po3risiay Bepxosnoro Cymy 04.07.2018 (cmpaBa Ne 925/39/14). Cyn,
30KpeMa, 3a3HauuB, IO BiMNOBimHO a0 ctarti | 3akony Ykpainu «[Ipo mpokypaTypy» IpoKyparypa
VYKpaiHu CTaHOBUTH €IUHY CHCTEMY, sKa Y HOpSOKy, MepeabaueHOMy LWM 3aKOHOM, 3IiHCHIOE
BcraHoBieHi KoHcturyiie Ykpainm (yHKIi 3 METOK 3aXWCTy TpaB 1 CBOOOJ JFOJAWHHU, 3arallbHUX
IHTEpECiB CYCITIILCTBA Ta JepkKaBu. CIHICTH CHUCTEMH IMPOKYpaTypH YKpaiHW 3a0e3NedyeTbes €IMHIM
CTaTycoM MPOKYpPOPiB. 3rifHO i3 CT. 7 1bOTO 3aKOHY CHCTEMY MPOKYpaTypH YKpaiHH CTaHOBJISATH OpraHu
MIPOKypaTypu, 30KpeMa Taki sK, | 'eHepasibHa NpoKypaTrypa YKpaiHu, perioHaJbHI MPOKypaTypH, MicueBi
TIPOKYpaTypH-.

BigmoBigHo 1m0 yactuHu S5 crarti 7 3akoHy Ykpainu «IIpo mpokypaTypy» €IHICTh CUCTEMHU
HpOKypaTypI/I VYkpainu 3a0e3neuyeThes :

€IMHUMU 3acaJaMy Oopraizauii Ta JisuIbHOCTI IPOKYpaTypH;

— €IMHUM CTaTyCOM MPOKYPOPIB;

— €IMHUM IOPSAKOM OpraHizaliifHoro 3a0e3neueHHs AisTTbHOCTI MPOKYPOPIB;

— (piHaHCYBaHHAM NPOKYpaTypH BUKIIOUHO 3 JlepkaBHOro OromKeTy YKpainu;

— BHpIMICHHSIM TATaHb BHYTPINIHBOI ISIIBHOCTI TPOKYypaTypHd oOpraHaMH TPOKYPOPCHKOTO
CaMOBPSTyBaHHS.

3rigHo 4. 2 cr. 15 mporo 3akoHy MPOKypopr B YKpaiHi MalOTh €IMHUN CTaTyC HE3aJeXKHO BiJl MiCIIs
MIPOKYpaTypH B CHCTEMI MPOKypaTypH YKpaiHW 9¥M aIMiHICTpPAaTHBHOI TOCamd, SKy HPOKypop oOiliMae
B ipokypatypi. [linBonsum mincymox, BepxoBuuit Cya Haroiocus, oo 10 OpraHy Aep:KaBHOI BUKOHABYOT
CIIy’)kOM Ma€ TpaBO NOAATH 3asBy MPO NPUMYCOBE BHKOHAHHS BUKOHABYOTO JOKYMEHTa OyIb-SKUH
TIPOKYpPOP, a He TiTBKH MPOKYPOp, AKUil 31iHCHIOBAB MPEICTABHUIITBO B CYi Y BiAMOBIAHil cripaBi®.

BignoBimHo m0 4. 3 c1.15 3akoHy 3a pilllcHHAMH TMPO CTATHEHHS B JOXIJ JEpXKaBW KOMTIB abo
BUMHEHHSI iHIIMX i Ha KOPHCTh YM B iHTEpecax Jep)kKaBW, IO MPUHAMAIOTHCSA CylaMH Y CrpaBax, SKi
PO3IIIANAIOTHCS B HOPSIIKY LUBUIBHOTO, aIMIHICTPaTUBHOIO Ta TOCIIONAPCHKOr0 CyOUYNHCTBA, CTATYBaYeM
BUCTYIIA€ JEep>KaBHUII OpraH, 3a II030BOM SIKOTO CyIOM IIPUHHSTO BiAnoBinHe pimeHHs. Tak, Hanpukiaz,
3a 3as3BO0 Tpokypopa 16.04.2018 IpmiHCRKMM MIiCBKMM BIJJIUIOM JEpP)KaBHOT BHUKOHABYOI CIIYXKOU
y KuiBcpkili 00macTi BiAKpUTO BUKOHABYE MPOBAKEHHS 1010 BUKOHAHHS Haka3y rOCHOAAPCHKOTO CYIy
Kwuiscbkoi o6macti y cripaBi Ne 911/3306/17 mpo BuTpeOyBaHHS Ha KOPHCTH Jep’kaBu B 0co0i KabineTy
MinictpiB YKkpaiHu 3eMeNbHOI JUISTHKY JlicoBoro GoHay BapTicTio Maibke 100 Tuc. rpH. Ockinbku KaGiner
MinictpiB Ykpainu € gep>kaBHUM OpraHOM B pOo3yMiHHi 4. 1 cT. 26 3akoHY aBaHCOBHIH BHECOK MPOKYPOPOM

! Inempyxuyis 3 opeanizayii npumycogozo euxonanns piwiens (Minictrepeto roctuiii Yxpainn) Ogiyiinuii caiim
Bepxosnoi Paou Yxpainu. <https://zakon.rada.gov.ua/laws/show/z0489-12>.

2 [Tocmanosa y cnpasi Ne 925/39/14, 2018 (Bepxosuuit Cyx Ykpainn). €ounuii depacasnuii peecmp cyoosux piuienb.
<http://reyestr.court.gov.ua/Review/75082309>,

* [locmanosa y cnpasi Ne 925/39/14, 2018 (Bepxosuuit Cyx Ykpainn). €ounuii depacasnuii peecmp cyoosux piuiens.
<http://reyestr.court.gov.ua/Review/75082309>.
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HE CIUIauyBaBCs .

Pazom 3 tuM, posrmmaroum 10.01.2019 cnpaBy Ne 690/8/15-m, B sIKiii 10 BUKOHAHHS 3BEPHYTO
BUKOHABYMU JHCT OaHKOM, 99,9 % CTaTyTHOrO KamiTaly $SKOro HaJIeKHUTh JepikaBi YkpaiHa B 0coOi
MinicrepcTBa ¢inanciB Ykpainu, BepxoBuuii Cyn Bka3zaB, 0 aBaHCOBUI BHECOK IIOBHHEH CIUTaYyBaTHCh
CTATyBadeM — OaHKIBCbKOIO yCTaHOBOIO. [Ipu nisomy Cyx 3a3HauMB, IO «...OpraH AEP’KaBHOI BIAIH — L€
CJIEMEHT MEXaHi3My JIep’KaBH, SKUH BUKOHYE i1 MeBHI QyHKIII, a OaHK KUl Boyozi€ abo sSKWUi cTBOpHUIIA
JiepKaBa, € ii OpraHoM, 110 BTLMIOE B KUTTA Ty M iHIIY (BYHKIIIO AepxkaBu»’.  3a TAKHX 0OCTAaBHH MiACTaB
IUIsl 3BiJIbHEHHsSI OaHKY BiJ CIUIATH aBaHCOBOI'O IUIATEXy Yy HNOPSIKY 3akoHy Ykpainu «IIpo BukoHaBue
IIPOBAKCHHS HEMAE.

Ha mpaktuii Mu crocrepiraeMo HEMOOAWHOKI ()aKTH TOBEPHEHHs AEPKAaBHUMH BHKOHABISIMU
110 OpraHiB HpPOKypaTypu Oe3 BHKOHAHHS BHKOHABUMX IOKYMEHTIB Y 3B’SI3KY 3 HECIUIATOIO aBAaHCOBOTO
BHECKY CTATYBadeM, SIKi yNOAAIBLIOMY OCKapXyIOThCS NpoKypopamu 10 cyny. Cynu, B CBOKO 4epry,
pO3TIIAJA0OYM TaKl CIpaBH, 3a3HAYalOTh, MO0 MPOKYpPOp, SIK YYaCHUK BHKOHABYOTO MPOBAKEHHS,
3BUTBHSIETHCS BiJl CIUIATH aBaHCOBOTO BHECKY Y HOPAAKY a63. 8 4. 2 cT. 26 3akoHy Yy pa3i 3BEpHEHHs
10 Iep>KaBHOI BUKOHABUYOI CIyOHM 3 METOI0 NMPHUMYCOBOTO BUKOHAHHS CYZOBOTO PILICHHS HPO CTSATHEHHS
KOIITIB Ha KOPUCTh, 30KpeMa, JIep>KaBU B 0001 BIJTIOBITHOTO JEPKABHOTO OPraHy”.

Tak, BepxoBuuit Cyn 06.08.2018 y cipasi Ne 905/258/15 3a3HaumB, mo 3a OpunucaMu CTarTi 26
3akony Ykpainu "llpo BHKOHaBYe IMpoBapKeHHs" TUIATHUKAMH aBaHCOBOTO BHECKY € caMe CTATyBadi, a
cama 1o co0i oOCTaBMHA TMOJAaHHS HAaKa3ly IS BUKOHAHHS IO Iep)KaBHOI BUKOHABUOI CITYKOW HE HAIIJISIE
MIPOKYpPOpa CTaTyCOM CTATyBada B pO3yMiHHI CTAaTTi 15 Bka3aHoOro 3aKoHy Ta, BIAMOBIIHO, HE A€ MiJCTaB
IUIsl 3BUTBHEHHS BiJl CIIATH aBAaHCOBOI'O BHECKY Y JAaHOMY BHMAAKy. OCKUIBKH CTATyBayeM 3a HAKa30M €
MiChbKa paja, SKe He € IepKaBHUM OpTraHOM, a 3a OpraHi3aIliifHo-IIpaBOBOIO (HOPMOIO € OPraHOM MiCIIEBOTO
CaMOBDSyBaHHs, TOMY Y BIIMOBITHOCTI a0 BUMOT 3akoHy Ykpainu "IIpo BuUKOHaBYEe TpOBaHKEHHS"
3000B’s3aHa CIJIauyBaTH aBaHCOBHH BHECOK. | 3BepTarouuch i3 3asBOI0 IMPO BiAKPUTTSA BHKOHABUOTO
MPOBAKCHHS! MPOKYpPOpP MOBUHEH [0 Takoi 3asBH AONYYUTH JOKYMEHT TMpO CIUIAaTy CTATYBadeM
aBaHCOBOTO BHECKY . OKpIM TOTO, CyJ 3a3HAYMB, IO BiAMOBIAHO 10 cTarti 5 Koucrurywii Ykpainu Hapox
3IilicCHIOE Biaqy Oe3nocepeaHbo 1 uepes3 opraHu IepKaBHOI BIaJH Ta OPraHH MIiCIIEBOTO CAMOBPSAYBaHHS.
3 [BOro KOHCTUTYLIMHOTO TIOJOXKEHHS Y CUCTEMHOMY B3a€MO3B’SI3KY 3 MOJOXEHHSIMH CTaTTi 6
Konctutymii Ykpainn mpo Te, mo AepkaBHA Biada B YKpaiHi 3MIHCHIOETHCS Ha 3acamax ii MOIiLTY
Ha 3aKOHOJ]aBYYy, BUKOHABUY Ta CYJOBY, BILUTUBAE€ HA OPTaHW MICIIEBOTO CAMOBPSAYBaHHS HE € OpraHaMH
Jep KaBHOI BIaay, a MiCLIEeBE CaMOBPSILyBaHHS CIIiI pO3TIIsSAaTH K GopMy 3ailiCHEHHS HApOJIOM BIIaH, sSKa
BHU3HAETKCS 1 TapaHTyeThesa B YKpaini (pimenns Konctutymitaoro Cyny Ykpaiau Big 26.03.2002 y crpasi
Ne 6-pri/2002)°.

BimmoBa nepaBHOTO BWUKOHABLS NPUUHATH J0 BUKOHAHHS BHKOHABYI JOKYMEHTH Oe€3 CIIaTH
OpraHaMy HPOKYypaTypH aBaHCOBOTO BHECKY YHEMOXIIMBIIIOE BHKOHAHHS IIOCTaHOBJICHOTO B iHTepecax
Jep’KaBW pIMICHHS Cymy, OOOB’SI3KOBICTH SKOTO 3akpimieHa y Koncruryrii Ykpainu, MiKHApPOTHOMY
3aKOHOJABCTBI SIK TapaHTisi peajizallii MPUHIMITY BEpXOBEHCTBa mpaa. Yomy M MaeMo Taki ¢axTtu?
3BepHEMOCH [0 MOBHOBAXXEHb IPOKYpOpa, NependadeHux 3akoHoAaBCcTBOM. Ha BimmiHy Bix iHmImMX
JIep’)KaBHUX OpPTraHiB, MPEACTABHUIITBO JCpPXKABHUX I1HTEpECiB, IO Tepemdadae OOOB’SI3KOBE 3BEPHEHHS
10 CYy, € KOHCTHTYHiHHOW (yHKII€0 opraHiB mpokypatypu. IlizcraBamu [uis 31iHCHEHHS OpraHaMu
MPOKYpaTypu KOHCTUTYLIHHOT (QyHKLil MmpeacTaBHUNITBA BiAMOBimZHO 10 cT. 23 3akony Ykpainu «lIpo
MIPOKYpaTypy» € HOpyIIeHHS abo 3arpo3u MOPYLIEHHS iHTEpeciB JepikKaBH, AKIIO 3aXHCT LUX iHTEpeciB
HE 3IiiiCHIOE 200 HEHAJCKHUM YMHOM 3JIMCHIOE OpraH JEp)KaBHOI BIIaJM, OpPraH MICIIEBOTO
CaMOBpSyBaHHS YM IHIINHA Cy0’ €KT BIaJHUX MOBHOBAXCHb, IO KOMIETEHIIIi SKOTO BiTHECEHI BiJIMOBIIHI
MTOBHOBAYXEHHSI, 2 TAKOXK y pa3i BIICYTHOCTI TaKOTO opraHy. SIKIIO BiAOBIAHMM OPraHOM HE BYMHEHO Iiif

' Piwenns y cnpasi Ne 911/3306/17, 2018 (Tocnonapcbkuii ¢y Kuisebkoi o6macti). €ounuii depacasnuii peccmp
cyoosux piuens. <http://reyestr.court.gov.ua/Review/71797622>.

? Piwenns y cnpasi Ne 690/8/15-y, 2019 (Bepxosrnii Cyn Yipaiuu). €dunuii Oeporcasnuii peccmp cydosux piuienb.
<http://reyestr.court.gov.ua/Review/79161644>.

3 Piwenns y cnpasi Ne 690/8/15-y, 2019 (BepxoBHuii Cyn Yxpainn). €ounuii deporcagruii peecmp cy008ux pitieHs.
<http://reyestr.court.gov.ua/Review/79161644>.

* Piwenns y cnpasi Ne 905/258/15, 2018 (BepxoBHui Cyn Yxpainn). €ounuii deporcagruii peecmp cy008ux pitieHs.
<http://reyestr.court.gov.ua/Review/75770695>.

> Piwenns y cnpasi Ne 6-pn/2002 (Koncturyuiiinnii cyn Yipainn). <https://zakon.rada.gov.ua/laws/show/v006p710-02>.
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JUIS 3aXHCTY IHTEPECiB JepKaBH, Y 3B’SI3Ky 3 YUM MPOKYPOPOM TOAAHO MO30B 70 CYAY, TO HEMOXKIHBO
OYiKyBaTH BXXHTTS HAM 3aXOMiB JJII BHKOHAHHSI CYJOBOTO PIiIlICHHS.

Opranu TpoOKypaTypu 3AIMCHIOOYM (YHKII0 TPEJCTaBHUIITBA IHTEPECIB JepXkaBU Ha CTafil
BUKOHAHHS pIllleHHSA CYyOiB HE MOXYTh 3alleKaTH BiJ OE3MisUIBHOCTI CTATYBadiB Y BUKOHABUYOMY
MPOBAKCHHI, OCKUIBKH 1€ TPHU3BEAE IO HEMOXIMBOCTI BHUKOHAHHSA CYJIOBHX pillleHb. SIK TNpHKIa,
TPUBAIMK Yac 3aUILAETHCS HEBUKOHAHUM CYyIOBE PILICHHS 3a II030BOM IPOKYypopa MpO CTSITHEHHS
Ha KOpUCTh ympaBliHHA Mickkoi pamu 3 TOB 3aboproBanocTi Ha cymy moHax 1,3 MIIH. TpH, OCKLIBKH
Jep’)KaBHUM BUKOHaBIeM onHOro 3 BimminiB JIBC M. KponuBaurskuii BukoHaBuuii qokymenT 01.03.2017
MIOBEPHYTO MPOKYypopy 0€3 NMPUHHATTS 0 BUKOHAHHS Yy 3B’SI3Ky i3 HECILIATOI aBaHCOBOTrO BHecky. Jlii
JIEPKaBHOTO BUKOHABIIS OCKapKEHO MPOKypopoM 1o cyay. [loctanoBoro BepxosHoro Cyny Bin 11.04.2018
Ne 17/36 xacarmiiiHy ckapry mpokypopa imxuieHo. Cynm IiHIIIOB BHCHOBKY, IO MiChbKa paaa HE €
Jep>KaBHUM OpPraHOM, TOMY [0 3asBH TIPO BIJKPUTTSI BHKOHABUOTO MPOBA/HKEHHS TMPOKYpOp TOBUHEH
JOTYYUTH JTOKYMEHT IO CIUIATy aBAHCOBOTO BHECKY' . Bike Maiike pik, He3BaXKAIOUM HA JTUCTH TIPOKYPOPA,
MiChKa pajJia He CIUTauyy€e aBaHCOBHUW BHECOK. SIK HACIOK, BUKOHABUYE MPOBAKCHHS HE BIJIKPUTO, CYJI0BE
pillleHHsI HE BUKOHAHO Ta 1,3 MITH. TPH. JI0 IbOTO Yacy He MOBEPHYTO JI0 MiCIEBOTO OIOKETY.

3a BUCHOBKaMHU €BpONEHCHKOro CyAay 3 MpaB JIOJMHH, HEBUKOHAHHS CyJIOBHUX PillleHb, X TpHUBaie
BHKOHAHHS € MOpyIIeHHsAM 1. 1 ct. 6 KoHBeHIiT mpo 3aXHCT mpaB JTIOAWHA i OCHOBOIIOJIOXHHUX CBOOOI —
MpaBo Ha CIPaBEJIUBUN CYI.

Bimnosigao mo crarti 17 3akony Ykpainm "[Ipo BHKOHaHHS pillleHb 1 3aCTOCYBaHHS MPAaKTHKU
€BpOIElCHKOTO CYyAy 3 MPaB JIOANHA" CYIH 3aCTOCOBYIOTH MPHU PO3TIsiAi criipaB KoHBEHINO Ta MPaKTHKY
Cyny sK JDKepelo mpana.

VY cnpasi "['moda npotu Ykpainu" Cyn 3a3Hauae, M0 caMe Ha JACPKaBy IOKIAIAE€ThCS 000B’A30K
BXKUTTSI B MEXKax ii KOMIIETEHIIT yCiX HEOOXiTHMX KpPOKIB JJISi TOTO, 1100 BUKOHATH OCTATOYHE PIllICHHS
CyIly Ta, JIiF0YM TaKUM YHHOM, 3a0e3reunTy eeKTUBHE 3Ty4YeHHs yChoro ii anapary. He 3po0uBmm mporo,
BOHA HE BHKOHAE BUMOTH, IO MiCTAThCS y myHKTI | crarTi 6 KonBenuii’. Hacamxiners, Cy1 OBTOPIOE, IO
caMa TpUpOJa BHUKOHABYOTO MPOBAKEHHS BHMAarae omnepaTuBHOCTI (pimeHHs y chpasi "Comingersoll
S.A." npotu [Mopryranii™. Cyx moBropioe, mo myHkt 1 crarti 6 Konpenuii, inter alia, 3axuiae BUKOHAHHS
OCTaTOYHHUX CYAOBUX pillleHb, SKi Y JAepKaBax, [0 BU3HAIN BEPXOBEHCTBO MpaBa, HE MOXKYTh 3AJIAIIATHCS
HEBUKOHAHMMHM Ha IIKOMY OJHIM 3i CTOpiH. BiANoBiAHO BHKOHAHHIO CYIOBOTO PIIICHHS HE MOXKHA
MEepPEeIIKOIKATH, BIIMOBIISTH Y BUKOHAHHI a00 HAAMIPHO HOT0 3aTpUMyBaTH (HamlpHKIaj, pimieHHs Big 19
Gepesns 1997 poxy y crpasi "Toprce6i mpotu I'pewii” (Hornsby v. Greece), (1. 40)*; piurenns y crpasi
«bypnoB mpotu Pocii» (Burdov v. Russia) (. 34) ° ta pimenns Bix 6 Gepesus 2003 poKy y crpai
«Sctoniene mpotu JIuteu» (. 27) °. JlepxaBa 3000B’s13aHA OPraHi3yBaTH CHCTEMy BHKOHAHHS CYIOBHX
pitiens, ska Oyne eheKTHBHOIO SIK 3a 3aKOHOJABCTBOM, Tak i Ha mpakTulli (pimenHs Bing 7 depBHa 2005
poxy y cripasi "®ykies nporn Yrpainu" (Fuklev v. Ukraine), (1. 84)’.

Posrnsnatoun cnipaBy Ne 916/4106/14 Bin 30 cepnust 2018 poky BepxoBamii Cyn, mocuiaroumch
Ha npaktuky €CIJI, 30kpema 3a3Ha4mB, IO BCTAHOBJIEHA 000B’I3KOBICTh CYIOBOTO PillIeHHS, sike HaOpao
3aKOHHO CHJIHM, HE Ja€ MiACTaB IJIs BUCHOBKY PO MOXKJIMBICTH CTaBUTH MOT0 BUKOHAHHSA B 3aJICKHICTD BiX
BOJICBHSIBJICHHS OOp>KHHMKa_a00 Oyab-sKWX IHIIKX OcCi0 (mMiJKpeciIeHo aBTOPOM CTaTTi) HAa BUMHEHHS YU
HE BUMHEHHS [ifl 00 HOro BUKOHAHHS, OCKITBKH 1€ O HiBEJIIOBAJIO 3HAYEHHS CaMOTrO IpaBa 3BEPHEHHS
J10 Cy/Iy K 3ac00y 3aXHCTy Ta 3a6e3MedeHHs PealbHOrO BiHOBIEHHS MOPYIICHHX TIPAB Ta iHTepeciB”.

ToMy NpoOKypopH TPOJOBXKYIOTh OCKap)KyBaTH Jii JEpKaBHUX BHKOHABIB, CIOJIBAIOYUCH, IO
BepxoBuuii Cyx nocTaBUTh Kpanky y IbOMY IHTaHHI, OCKIIEKM Ha JaHWH 4ac HETaTWUBHI I MPOKYpPOpPiB

! Piwenns y cnpasi Ne 17/36, 2018 (Bepxosunii Cyn Yipaiun). €0unuii depaicasnuii peccmp cydosux piuuens.
<http://reyestr.court.gov.ua/Review/73410597>.

> Globa v. Ukraine no. 15729/07, ECHR 2007-1L.

3 Comingersoll S.A. v. Portugal, no. 35382/97, n. 23, ECHR 2000-1V.

4 Hornsby v. Greece, no. 18357/91, 1997-11.

3 Burdov v. Russia, no. 59498/00, 1. 34, ECHR 2002-I11.

® Jasinuenu v. Latvia, no. 41510/98, i. 27, ECHR 2003-IL.

" Valeriy Fuklev v. Ukraine, no. 71186/01, ECHR 2014-II.

¥ Piwenus y cnpasi Ne 916/4106/14, 2018 (Bepxosnunii Cyx Yipaiuu). €dunuii Oepoicagnuii peccmp cydosux piuuens.
<http://reyestr.court.gov.ua/Review/76156163>.
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pitmenHs npuiiHaTo KacariitHuM rocmofapchkkuM cyqaoM 1 BimcyTHs mosumis KacarifiHoro muBiibHOTO
cyny. Bignosimao mod. 2 cr. 293 I'TIK, 4. 4 cr. 394 IIIK Ta 4. 3 c1. 333 KAC: «Cyn BiaMmoBise
y BIIKPHUTTI KacallifHOTO TPOBaPKEHHS 3 MEeperjisily yXBalW MpO TOBEPHEHHS 3asBU I03WBAYEBi
(3asIBHUKOBi), TpO PO3MIsAA cKapr Ha Iii (Oe3misyIbHICTh) OpraHiB JepKaBHOI BHUKOHABYOI CITYXOW,
IIPUBAaTHOTO BHKOHABIIA, SIKIIO PIIIEHHS KacaliifHOTO CcyXy 3a HaciifKaMu pO3IJILLy Takoi CKapra HE Mae
3Ha4YeHHS U (OPMYBaHHS €IMHOI PABO3aCTOCOBYOI PAKTHKH.

Tak, Bepxopuuii Cyn y ckinaai konerii cyaniB Jpyroi cymoBoi namatu KacaliifHOTo IUBUIEHOTO
cyny yxBaior Big 23.09.2018 ycmpasi Ne 554/10398/16-11 BiAMOBUB Yy BIAKPUTTI KacariifHOro
MIPOBAKCHHS 3a KacalliifHOI0 CKaproro MpoKypopa came y 3B’S3Ky 3 THM, IO PillICHHA KacaliiHOTO CyZy
3a HACTiAKaMu pO3IJISAY Takoi CKaprd He Mae 3HaueHHA Uit (GOpMyBaHHS €AMHOI MPaBO3aCTOCOBYOI
TIPAKTHKH .

VY wiii cnipaBi anessiitHUN CyA CKacyBaB yXBally Cyqy MepuIol iHCTaHIIil, BIIMOBUB y 3aJJ0BOJICHHI
CKapru TMPOKypopa Yy 3B’SI3Ky 3 TUM, L0 MPOKYPOPOM pa3oM i3 3asBOI0 MPO BiAKPUTTS BUKOHABYOTO
MPOBAKCHHS HE HA/IaHO JOKYMEHT PO CIUIaTy aBaHCOBOTO BHECKY MICBHKOIO PajiOlo, sIKa HE € JAep>KaBHUM
OpraHoM, a TOMY Ha Hel He MOLIUPIOETHCS 4. 2 CT. 26 3aKOoHY.

Pazom 3 THM, icHye iHma mosumis BepxosHoro Cymy 3 aHaJOTiYHOTO IMHTaHHS, TaK YXBaJIOIO
Bepxosnoro Cyny y cknazai Bxke iHImoi konerii cynai KacamiliHoro musineHoro cyay Bix 25.01.2019
y cipaBi Ne 454/1450/17 BigkpuTO KacaliiiHe NpPOBaJKEHHS Y CIpaBi 3 NPUBOAY OCKapKEHHS il
Jep>KaBHOTO BUKOHABLS MIO0 IMOBEPHEHHS BUKOHABYOTO JOKYMEHTY Y 3B’SI3KY 3 HECIUIATOI0 aBAaHCOBOI'O
BHECKY MiCBKOIO Pajio0’.

Taxum urHOM, MOXHA criomiBaTucs, o Bepxosuuit Cyn copMye 0OTpyHTOBAHY TIPABOBY TO3HITIIO
II0/I0 3aCTOCYBaHHS! KOHKPETHOI HOPMHU MaTepiabHOTO MpaBa — CIUIATH MMPOKYPOPOM aBaHCOBOTO BHECKY.

Bucnoeku. BupilieHHsIM MUTaHHS, SKe MOJSTAaE Y HEOAHO3HAYHOMY TJIyMadeHHI HOPMH MpaBa Ta, SIK
HACJiIOK, IOBEPHEHHI JePKaBHUMHU BUKOHABIIMH BUKOHABUMX JOKYMEHTIB 0€3 MPUHHSTTS 10 BUKOHAHHS
y 3B’3KY 3 HECIUIaTOI0 MPOKYPOPAaMHU aBaHCOBOT'O BHECKY, MOK€e OyTH BHECEHHS 10 CT. 26 3akoHy YKpaiHu
«IIpo BHKOHaBuYE€ MNPOBAIKEHHS» HOPMH HACTYNHOIO 3MicTy : «Y pa3i 3BEpHEHHS [0 IIPUMYCOBOTO
BUKOHaHHs CYJOBHX pIillleHb, [OCTAaHOBJICHMX Yy COpaBaxX, J€ TMPOKypopaMH 3IiHCHIOBAJIOCH
MPEJCTaBHULITBO IHTEPECIiB JepKaBU Yy CyJ, aBAHCOBHI BHECOK OpraHaMu MPOKYPaTYPH HE CILIaYyEThCS.
A TakoX BHECEHHS 3MiH JI0 YACTMHHU 2 CTaTTi 26 BKa3aHOTO 3aKOHy, a came, MICIHs CIiB «..JepKaBHi
OpTaHu» OJaTH CJIOBA «..Ta OPTaHU MIiCIIEBOTO CAMOBPSITyBaHHSL...».
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IHPABO HA AIMIHICTPATUBHE OCKAPXEHHA:
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RIGHT TO ADMINISTRATIVE APPEAL:
CONTROVERSIAL ISSUES IN THE CONTEXT
OF THE LAW OF UKRAINE "ON CITIZENS’ APPEALS"

The article deals with the controversial issues connected to the realization of administrative
appeal right by citizens in the context of the Law of Ukraine "On Citizens’ Appeals" dated
October 02, 1996, Ne 393/96-VR. The author describes the single controversies that exist
between the Law of Ukraine "On Citizens’ Appeals" and other legal acts (codified legal acts, laws,
and by-laws), which regulate the procedure of the realization of administrative appeal right
against decisions, actions or inaction of public administration. It is concluded that there are
some inconsistencies in the applicable national legislation, which make enforcement of the
administrative appeal right against decisions, actions or inaction of public administration more
complicated for citizens; and also that there is a necessity to bring all the norms of legislation
concerning the administrative appeal procedure into conformity.

Keywords: citizens’ appeal, Law of Ukraine "On citizens’ Appeals", right to administrative appeal,
complaint, public administration.

Crarreto 40 Koncrutyuii YkpaiHu HamaeTbcs MpaBo KOKHOMY HAmpaBisTH 1HIUBiAyanbHI 4M
KOJIEKTHBHI THCHMOBI 3BEpPHEHHS a00 OCOOMCTO 3BEpTaTHCS MO OPTaHiB JIep>KaBHOI BIaJH, OPraHiB
MICIIEBOTO CaMOBPSIYBaHHS Ta IMOCAJAOBHX 1 CIy>KOOBHX 0cCi0 ITMX OpraHiB, MO0 3000B’s3aHi PO3TIISIHYTH
3BEPHEHHS i JIaTH OOIPYHTOBAHY BiJMOBIIb Y BCTAHOBIICHUI 3aKOHOM CTPOK . OJIHHM i3 BUJIiB 3BEpPHEHb €
cKapra, TIoaHHs AKOi 3a0e3ledye 3aXUCT MpaB, CBOOOA Ta iHTEpEeCiB IPOMAIsH y BUIIAJKY iX MOPYLICHHS
cy0’exTamu myOIidHOT agMiHICTpaIlii, a TAaKOXK € IM03aCyIOBHM CITOCOOOM X HIBUIKOTO BiJHOBJICHHS.

Posrnany okpeMux achekTiB TpaBa Ha aJMIHICTPAaTUBHE OCKapKEeHHS NPUIULIN yBary psn
JIOCTITHUKIB, 30kpeMa, B. b. Apep’siHoB, B. M. Bersenko, 1. I1. 'onocHiuenko, 1. O. ['pudok, JI. €. Kuciis,
JL. TI. KoBanenko, B. K. Konnakos, M. B. Jlommuskuid, P. C. Mensnuk, B. L. IToatoxosuu, B. I1. Tumomyk,
O.T. lluranos Ta iHmIi.

OCHOBOITOJIOXKHHM ~ HOPMATHUBHO-TIPABOBUM  aKTOM B cepi  aaMiHICTPaTHBHOTO OCKap>KeHHS
3anmumraeTbes 3akoH Ykpainu «llpo 3BepHeHHs rpomaasa» Big 02.10.1996 p. Ne393/96-BP. Bomnouac,
HOpPMAaTHBHO-TIpaBoBa 0a3a, ska 3a0e3medye periaMeHTalliio aMiHICTPaTUBHOTO OCKAPKEHHS PIIllcHb, Tii
yi Oe3MisIbHOCTI CyO’€KTIB MyONIiuHOi amMmiHICTpallii, He OOMEXKY€EThCS OJHUM 3aKOHOM Ta € JIOCHTH
IpOMI3IKOI0. MOXJIMBICTE  aIMIHICTPATHBHOTO OCKapKeHHs mepegdadeHa, SK KoAu]iKoBaHHUMHU
HOPMAaTHUBHO-TIPABOBUMHM aKTaMH Ta 3aKOHaMH, TaK 1 TMiA3aKOHHAMH aKTaMH, B SIKHUX 3aKpiIlIeHi
TTOJIOXKEHHS, BIIMIHHI BiJl THX, IO MICTITHCS B 3akoHi YKpaiau «IIpo 3BEpHEHHS TPOMAJISTHY, 10 Y 3HAYHIN
Mipi yCKIIaIHIOE TPOMaJsTHaM peallizallilo KOHCTUTYLIHHOTO MpaBa Ha 3BEpHEHHSI.

MeTo CTaTTi € aHali3 OKpeMHUX MOJOXKeHb 3akoHy YKpaiHu «lIpo 3BepHEHHsS TpoMajsH», SKi
MOTpeOyIOTh BIOCKOHAICHHS, a TaKOXK MOCIHIKEHHS KOJIi3ii, 10 BHUKAIOTh MK BKa3aHWM 3aKOHOM Ta

' Koncmumyyis Yipainu, cm. 40. 1996 (Bepxosna Paya Yxpaiun). Ogiyitinuii caiim Bepxoenoi Paou Yipainu.
<https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80> (2019, 6epesens, 26).
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IHIIMMYA HOPMATHUBHO-TIPABOBHMH aKTaMH, SIKi PETYIIOI0Th TOPSIOK peani3allil nmpaBa Ha aAMiHICTpaTUBHE
OCKapKEeHHS PIIIeHb, il 91 0e3MisUTbHOCTI Cy0’€KTIB Iy OIigHOT aIMiHiCTpaIlii.

3akoHoM Ykpainu «IIpo 3BepHEHHS T'poMaJsiH» BCTAaHOBJIEHHMM 3arajdbHUN MOPSAOK peamizamii
rpoMaasHaMH iX MOpaBa Ha 3BEPHEHHS, B TOMY YHCIi 31 cCKaprami, [0 OpraHiB JAepXaBHOI BiIalu,
MICITEBOTO CaMOBPSAyBaHHSA, 00’ €IHAHb TPOMAJISH, MiANMPUEMCTB, YCTAaHOB, OpraHi3amiii He3aJIekHO
BiJl ()OpM BIACHOCTI, 3ac00iB MacoBoi iH(opMaIlii, MocagoBUX 0Ci0 BIAMOBIAHO A0 iX QYHKIIOHATBHUX
000B’s13kiB. KpiM BkazaHOro 3aKkoHY, NpHiHATOrO 11e B 1996 poui, B Ykpaini nie psx KogudikoBaHUX
aKTiB Ta 3aKOHIB, IKMMH BCTAaHOBJIEHI OCOOJIMBOCTI aMiHICTPAaTHBHOTO OCKap)KeHHsS B MEeBHUX cepax
npaBoBinHOcHH. Hampuknaz, IlomatkoBuit kogekc Yxpaiau Bim 02.12.2010 p. Ne 2755-VI (posmin 11
cT. 56 mepexbadyae OCKap)KEHHsS PIlICHb KOHTPOJNIOIOYHMX OpraHiB), MUTHUH Kojekc YKpaiHu Bij
13.03.2012 p. Ne 4495-VI (rmaBa 4 BCTaHOBIIOE OCKapKeHHs pillleHb, il a00 0e3AisATBbHOCTI OpraHiB
IOXOMiB 1 300piB, iX MOCAaJOBUX 0Ci0 Ta IHIMUX MPAIIBHUKIB 1 BIAMOBIZANBHICTH 3a HUX), 3aKOH
Vkpainn «IIpo JepkaBHYy peecTpamilo HOPUIAUYHHX 0ci0, ¢I3HYHUX 0cCi0 — WiANpUEMIIB Ta
rpoMaackkux ¢GopmyBanb» Bim 15.05.2003 p. Ne 755-1V (po3min V, 30kpema NpHCBIYCHUU
OCKap)KCHHIO pEeeCTpaliiHUK i, BIiAMOBI B JAcp)kKaBHIN peecTpallii, Oe3isNIBHOCTI JEpP>KaBHOTO
peectpatopa), 3akon Ykpainu «IIpo nepkaBHy peecTpallilo pedyoBUX IMpaB Ha HEPYXOME MaiHO Ta 1X
ootspkerby» Big 01.07.2004 p. Ne 1952-1V (po3xin VII mepenbavae ockapskeHHs pillieHb, Jiil abo
Oe3MisIBHOCTI Ta BiAMOBINaNbHICTH y cepi aepkaBHOI peecTparii mpaB). Takox mie dYuceidbHa
KiTBKICTh MiA3aKOHHUX HOPMATHBHO-TIPABOBUX aKTiB, MPUUHATHX OKPEMUMH ICPKAaBHUMH OpPTraHaMU,
00 PO3TJAAy 3BEpHEHb, B TOMY YHCII 1 CKapr, iX MOcadoBUMH ocobamu. 30KpeMa, Hakas
MinictepctBa ¢inanciB Ykpainm «llpo 3arBepmxenns Ilopsaky odopmieHHs 1 TONaHHS CKapr
IUTATHUKAMU TIOJATKIB Ta iX pO3TIISAY KOHTPOIOYUMH opraHamMm» Bim 21.10.2015 p. Ne 916, nakas
MinicrepctBa roctunii Ykpainu «[lpo 3atBepmxenHs [lopsaky po3risiiy 3BepHEHb Ta oOpraHizamii
oco0ucTOro mpuiioMy rpomaasH y MiHicTepcTBi IocTulii YKpaiHu, HOro TEpUTOpialbHUX OpraHax,
MiAMPUEMCTBAX, YCTaHOBAaX Ta OpraHi3amifgxX, IO Halexarh 10 chepu HOTO yHpaBIiHHA» BiJ
15.02.2017 p. Ne 388/5, makaz MinicTepcTBa BHYTpIIIHIX cmpaB Ykpainu «IIpo 3aTBepkeHHS
[Mopsanky po3rasay 3BEpHEHb Ta opraHizaiii npoBeJeHHs 0COOMCTOro MPUHOMY TPOMaIsiH B OpraHax Ta
ninpo3ainax HamionaneHoi mominii Yxpaiany» Bix 15.11.2017 p. Ne 930 Ta inmii.

Y 3B’A3Ky 3 HasABHICTIO 3HAYHOI KIUIBKOCTI CHEIlialbHUX HOPMAaTHBHO-TIPABOBHUX aKTIB, SKi
PETyJIOI0Th MPaBO Ha aJMiHICTpaTUBHE OCKAapKEHHs B OKpeMHX c(epax, Mae Micle CHTyallis, KOJIH
MOJIOKEHHS CHelialbHUX HOPMATHBHO-TIPABOBHX AKTiB (PAKTUUHO HE y3TOIUKEHI 3 MOJIOKECHHSIMH 3aKOHY
VYxpainu «IIpo 3BepHEHHS rpoMasiH» Ta IOAEKYAU CyllepedaTh OAUH OTHOMY.

[poananizyemo okpemi nosoxxkeHHs 3akoHy Ykpainu «[Ipo 3BepHEHHS I'poOMaisiH» Ta iHIINX aKTiB
3aKOHOAABCTBA, K1 PETYJIOIOTh MOPSAOK peanizalii mpaBa Ha aAMIHICTpaTUBHE OCKapXKEHHS, KOMi3il Mix
SIKUMH MOXYTb HETaTUBHOTO BIUIMHYTH Ha MOXJIMBICTb TPOMAaJsiH CKOPUCTATHChH IX MPaBOM HA 3BEPHEHHS
31 CKaproro.

L. 3rigHo 4. 1 ct. 1 3akony Ykpainu «[Ipo 3BepHEHHS TpoMajsiH» IpOMaJsHU YKpaiHU MaroTb
[IPaBO 3BEPHYTHCS [0 OPraHiB Aep>KaBHOI BJIaJy, MiCLIEBOI'O CaMOBPANyBaHHS, 00’ €IHAHb IPOMaJsH,
MATPUEMCTB, YCTaHOB, OpTraHi3alid He3anexHo Bim GopM BIIACHOCTI, 3ac00iB MacoBoi iHopMairii,
MOCaJ0BUX OCI0 BIAMOBIAHO 10 iX (YHKIIOHATBLHUX OOOB’S3KIB 13 3ayBaKCHHSAMH, CKapraMu Ta
MPOTO3UIISIMH, 110 CTOCYIOTHCS IX CTAaTyTHOI AiSUIBHOCTI, 3asBOI0 200 KIIOMOTAHHSM INOJO0 peanizallii
CBOiX COIIaIbHO-€KOHOMIYHHUX, MOJITUYHUX T4 OCOOUCTUX TPaB i 3aKOHHUX 1HTEPECIB Ta CKaproo Mmpo
ix mopymenHs'. I3 BKka3aHOi 3aKOHOJABYOi HOPMH MOXHA 3POOMTH BHMCHOBOK, IIO IPaBOM
Ha 3BEpHEHHS HaJlJICHI BUKIIOYHO TPOMAaIsHM YKpaiHH, OJHAaK BiIMOBigHO A0 4. 3 cT. 1 mporo x
3aKOHY 0co0H, SIKi He € rpoMaasiHaMu YKpaiHH i 3aKOHHO 3HaXOIAThCS Ha 1 TepUTOpii, MaIOTh Take X
MpaBoO Ha MOJAHHS 3BEPHEHHS, K 1 TPOMaASHHU YKpaiHu, AKIIO iHIIE HE MmepeadadeHo MiKHApOIHUMHU
noroopamu’. To6To iHO3eMIi Ta 0coOM Ge3 TPOMANIHCTBA, AKi 3aKOHHO TepeOyBaOTh HA TEPHTOPIl
VYkpaiHu, TakoX HaJAiJieHi MpaBOM Ha aJMiHICTpATUBHE OCKap>KeHHs LUISIXOM nonaaHHs ckapr. Ilocrae
MMATaHHS MO0 0ci0, SKi HEe € TpoMaasHaMu YKpaiHu, Ta He3aKOHHO IepeOyBaroTh Ha ii Tepuropii. Ha
nymky [. O. I'pubka npaBo Ha ockap)KEHHS Ma€ HEBiAUY)KyBaHHUU XapaKTep i He MOXKe TOB’sI3yBaTUCh

' 3akon npo 3eepnenns cpomadan, cm. 1. 1996 (Bepxosna Pana Yipainn). Ogiyitinuii caiim Bepxoenoi Padu
Vrpainu. <https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80> (2019, 6epe3eHb, 26).
? 3axon npo 3eepuenns spomadan, cm. 1. 1996 (Bepxosua Pana Ypainn). Ogiyiiinuii caiim Bepxosnoi Padu
Yxpainu. <https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80> (2019, 6epe3ens, 26).
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3 mepeOyBaHHSAM (3aKOHHWUM YW Hi) Ha TepUTOpii Tiei 4m iHmIOl AepkaBu. IHIIe muTaHHS, MO 0coba
IMOBUHHA HECTH BiJIMTOBiNaNbHICTh 3a HE3aKOHHE TepeOyBaHHSA Ha TepUTOpii YKpaiHu, aime mo30aBisITH
i BKa3aHOTO MpaBa Ha OCKapKEHHS HeI[OHyCTI/IMOl.

Crarrs 1 3akony Ykpainu «IIpo 3BepHeHHS TpoMaasny He Bianosinae ctarti 40 OCHOBHOTO 3aKOHY
VYkpaiau, B AKiii 3akpilJIeHO TpaBO HA 3BEPHCHHS KOXKHOTO JO OpraHiB Jep)KaBHOI BJIaJH, OpTraHiB
MICILIEBOTO CaMOBPAlyBaHHS Ta MOCAZOBHX i CIIy’kK6OBHX 0Ci6 IIMX OpraHiB’, Ta sIKa € OiIbII CIYIIHOK Ta
BMOTHBOBAHOIO, 3 BpaxyBaHHSIM TOro, IIO MpPaBO HA 3BEPHEHHS HE MOXKe OyTH OOMeXeHe B JKOJHOI
(hizmuHOT 0COOH.

3 omminy Hate, cr. 1 3akoHy Ykpainm «lIpo 3BepHEHHsS TpoMansiH» MHOTpeOye TpUBEACHHS Il
y BiAmoBiAHICTh A0 cT. 40 OcHOBHOTO 3aKOHY YKpaiHu.

I1. TepMiH OJaHHS CKAPTH.

Oppasy Big3HA4MMO, IO B YNHHOMY 3aKOHOJABCTBI YKpaiHM BUKOPUCTOBYIOTHCS SIK IOHSTTS
«TEepMiH», TaK i «cTpok». B crartsix 17, 20 3akony Ykpainu «[Ipo 3BepHEHHs TpoMajsiH» HAEThCs Tpo
«TEpMiH MOJAHHS CKAprU»’ Ta «TEPMIiH PO3INALY 3BEpPHEHb IPOMAIsH»’, B TOH uac K, HANPHKIAL,
[onatkosuii kogeke Yipainu (m. 56.9., m.m. 56.13. — 56.15. ct. 56)°, MutHuit kogexc Ykpainu (ct. 26)°,
Haka3 MinictepctBa toctuiii Ykpainu «Ilpo 3arBepmkenns [lopsaky po3risay 3BepHEHb Ta OpraHizarii
ocobucroro mpuiioMy rpomansH y MiHicTepcTBi tocTulii YkpaiHu, HOro TepHTOpiaJbHHX OpraHax,
TiIMPHEMCTBAX, YCTAHOBAX Ta OpraHi3alifX, IO HAleXaTh 10 cepH foro ympasmiaEm» (posmiz IV)’
ONEPYIOTh MOHATTAM «CTPOK IIOJAHHS CKapIrW», «CTPOK PO3TISIAY CKapru», «CTPOK PO3TILILY
3BepHEHHS». B OKpeMHuX akTax 3aKOHOJaBCTBa, 30KpeMa, B Haka3di MiHicTepcTBa BHYTPILIHIX CHpaB
Vxpainu «IIpo 3aTBepmxenHs llopsiaky pos3risay 3BEpHEHb Ta Opradizauii HpoOBEAEHHS O0COOUCTOrO
MIpUHOMY TPOMAJISTH B OpraHax Ta mifposairax HarionansHol mominii Yipaiam» Bix 15.11.2017 p. Ne 930
BXKHBAIOTHCSI OOMIBA TEPMiHU OJHOYACHO (HANPHUKIAA, BT. 7 po3ainy V — «... pO3Tisia i BUpPIIIEHHS
CKapru, MOJaHoi 3 MOPYIIEHHSM 3a3HaY€HOTO CTPOKY ....», a BH. 10 po3mimy II 3a3HaueHo «Tepmin
PO3IIISy BKA3aHUX 3BEPHEHD ...»)". POGHMO BHCHOBOK, IO MOHSTTS «CTPOK» Ta «TEPMiH» BKHBAIOTHCS
K CHHOHIMH. TOoMy B Ii¥f CTAaTTi TaKOX BHKOPHCTOBYBATHMEMO JaHi MOHATTS, K CHHOHIMIUHI. Xoua,
Ha HaIly OYMKY, AOLUIBHIIIMM Oysio O 3aCTOCYBaHHSA TEPMiHY «CTPOK» B yCiX HOPMAaTHBHO-IPABOBHX
aKTax, 3 OISy Ha Te, 110 HUM BHU3HAYAETHCS MEePioj Yacy, M0 3aKiHUYCHHIO SIKOT0 Ma€ OyTH BUMHEHA [is
Y1 HAacTaHe MOJis.

3rimro 4. 1 cr. 17 3akony Vkpainm «I[Ipo 3BepHEHHs TpoMajsH» cKapra Ha pillIeHHs, IO
OCKapKyBaJIOCh, MOKe OYTH MojaHa o opraHy abo mocamoBiii 0co01 BUIIOTO PiBHS MPOTATOM OJJHOTO POKY
3 MOMEHTY HOro NpHUHHATTS, ane He Mi3HIIIe OJHOTO MICSIS 3 4acy O3HaHOMIIEHHS TIpOMajsHUHA
3 IpUHHATEM pimenHaM. CKapry, MoJaHi 3 IOPYIIEHHAM 3a3Ha4eHOr0 TePMiHy, He PO3TIIAIAI0THCS .

' Tpubok, 1.0. (2003). [ToHATTS, CTPYKTYpa Ta 3MiCT iIHCTHTYTY aMiHICTPAaTHBHOIO OCKapeHHs. Brorement
Minicmepcmesa ocmuyii Yepainu, 9, 53-61.

* Konemumyyis Yxpainu, cm. 40. 1996 (Bepxosua Pana Yipaiuu). Oiyitinuii caiim Bepxoenoi Paou Yxpainu.
<https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80> (2019, 6epe3ens, 26).

3 3axon npo 3eeprenns epomadan, cm. 17. 1996 (Bepxosua Paga Yxpaiuu). Oiyitinuii catim Bepxosnoi Paou
VYxpainu. <https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80> (2019, 6epe3ens, 26).

* 3axon npo 3eepuenns epomadam, cm. 20. 1996 (Bepxosua Panga Yxpaiuu). Oiyitinuii catim Bepxosnoi Paou
Vrpainu. <https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80> (2019, 6epe3eHb, 26).

> [lodamxkosuii kodeke, cm. 56, 2n. 4. 2010 (Bepxosra Pana Ykpaiuu). Oghiyitinuii caiim Bepxosnoi Paou Ykpainu.
<https://zakon.rada.gov.ua/laws/show/2755-17> (2019, 6epe3ens, 22).

 Mumnuii kooexe, cm. 26, 2n. 4. 2012 (Bepxosua Pana Ykpaiuu). Oiyitinuii caiim Bepxosnoi Paou Yipainu.
<https://zakon.rada.gov.ua/laws/show/4495-17> (2019, 6epe3ens, 23).

7 Haxaz npo sameepooicenns TTopsaoky po3enady 36ephets ma opeanizayii 0cobucmo2o npuiiomy 2pomadsm

y Minicmepcmei tocmuyii’ Ykpainu, 11020 mepumopianbHux opeanax, nionpuemcmeax, yCmanoeax ma opeaHizayisx,
wo Hanedxcams 00 chepu tioeo ynpasninnus 2017 (MinicrepetBo roctuiii Ykpaiun). Ogiyitinuil caum Bepxosnoi Paou
VYxpainu. <https://zakon.rada.gov.ua/laws/show/z0229-17> (2019, 6epesensb, 21).

8 Haxas npo sameepoocenns THopaoky poszenady 36eprensb ma opeaizayii npogedeHHs 0cooOUCN020 NPULOMY
2pomadsi 8 opeanax ma nioposoinax Hayionanonoi noniyii Yxpainu 2017 (MiHiCTepCTBO BHYTPIIIHIX CITPaB
Yxpaiun). Oghiyitinuii catim Bepxosnoi Paou Yxpainu. <https://zakon.rada.gov.ua/laws/show/z1493-17>

(2019, 6epesens, 21).

® 3axon npo 3eepuenns spomadsm, cm. 17. 1996 (Bepxosua Pana Yxpaiuu). Ogiyiinuii caiim Bepxosnoi Paou
Yxpainu. <https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80> (2019, 6epe3ens, 26).
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OpHak TepMiH MMOAAHHS CKapTH, BCTaHOBJIeHUH cT. 17 3akony Ykpainu «I[Ipo 3BepHEHHS rpoMasiHy,
BIIPI3HAETHCS BiJl TEPMiHIB (CTPOKIB), Mepe0aYeHUX THITMMI HOPMATHBHO-TTPABOBUMH aKTaMH.

Crarreto 56 IlomaTkoBoro kojekcy YKpaiHu Ta HakazoM MiHictepcrBa ¢inaHciB Ykpainu «IIpo
3atBepykeHHs [lopsaky odopmileHHS 1 TMOJaHHSA CKapr IJIaTHUKAaMH MOJATKIB Ta iX PO3MIAAY
KOHTpoJorounMu opranamm» Bix 21.10.2015 p. Ne 916 Bu3HaueHa mporeAypa OCKApKEHHS pillleHb
KOHTPOJIIOIOUUX OpraHiB. Y pa3i KOJIU IUIATHUK MOJATKIB BBAXKAE, MO0 KOHTPOIIOKOYUI OpraH HENpaBUILHO
BHU3HAYMB CyMy TpOLIOBOrO 3000B’s3aHHS a00 TpUiHAB OyIb-siKe iHINE pilIeHHS, M0 CYNepeYuTb
3aKOHOAABCTBY a00 BUXOAWTH 32 MEXI IOBHOB&KCHb KOHTPOJIIOIOYOTO OpPraHy, BCTAHOBJIECHUX LIMM
Komekcom abo iHIMMMH 3akoHAMH YKpaiHW, BIH Ma€ TPaBO 3BEPHYTHCS 0 KOHTPOIIOIYOTO OpraHy
BHIIIOTO PiBHS 13 CKAprolo 1o Meperis 1boro pimenns'. Ckapra HOJAEThCS 10 KOHTPOIIOIOYOTO OPraHy
BHIIIOTO PiBHS y MUCBEMOBIH Qopmi mporsrom 10 poOoumx MHIB, IO HACTAIOTh 3a JTHEM OTPUMAaHHS
IJIATHUKOM TIOJIATKIB TIOJJATKOBOTO TIOBIIOMIICHHS-PIIIICHHS 200 1HIITOTO PIllleHHS KOHTPOIIOIOYOTO OpraHy,
110 OCKAPIKYEThCA™ °.

Oxpim 3aranpHOTO 10-Z€HHOTO CTPOKY Ha MOAAHHS cKapru, cT. 56 [lomatkoBoro kopekcy Ykpainu
ta 1. 3 po3uiny III Haka3zy MinictepctBa (hinauciB Ykpainu «llpo 3arBepmkenns [lopsaky odopmieHHs i
MOJITAaHHS CKapT TUIATHUKAMH TOJATKIB Ta IX PO3TIILy KOHTPOIIOIYUMH OPTaHAMM» y OKPEMHUX BHIAIKaX
BCTaHOBJICHO crneniadbHui 30-IeHHUI CTpPOK IJisi MOJAaHHS CKapr, IO HAacTae 3a JHEM HaIXOKeHHs
NPHITHATOrO pilmeHHs ™ .

OTxe, CTPOKM Ha ITOJIaHHA CKapru, BCTAaHOBJIEHI 3akoHOM Ykpainu «lIpo 3BepHEHHS rpoMaisH» Ta
[MomatkoBUM KopekcoM YKpaiHH BiAPI3HSIOThCS MiXK c00O0r0. 3aKOHOM BCTaHOBJICHO, IO TPOMaJITHHH
MOJKE 3BEPHYTHUCH 13 CKaprolo He Mi3Hille OAHOTO MICSIS 3 Yacy O3HaHOMJICHHS 3 IPUIHATUM PilICHHSM, a
ITogatkoBUM KOmekcoM YKpaiHu mepenbadeHo Kinbka BapiaHTiB, a came 10-menuuii ta 30-A¢HHUI CTPOK
Ha OCKap)KCHHs. 3MEHIIICHHS KIIbKOCTI JHIB Ha momaHHs ckapru no 10, srigHo [logaTkoBoro kojuexcy
VYkpainu, 3aKpilUIeHHS Pi3HUX CTPOKIB Ha OCKapKeHHsS B 3aJIS)KHOCTI BiAg BHAY pillleHHA, sike Oyxe
OCKap>KyBaTUCh, HETATHBHO BIUIMBAE HA 3aXUCT IPaB IPOMasH.

BignoBimro mou. 1 cr. 34 3akonmy VYkpainm «lIpo mepxkaBHy peecTparliio IOPUIUIHHX OCi0,
¢iznuHnX o0ci0 — miampueMmIiB Ta rpoMaackkux (opmyBaHp» Ta 4. 1 cr. 37 3akony Ykpainum «IIpo
JIepKaBHY PEECTpaIlil0 PEYOBHX IpaB Ha HEPyXOMe MalHO Ta iX OOTsDKeHB» pimeHHs, aii abo
OC3IisTTBHICTE JIEPKABHOTO PEECTpaTopa, Cy0’ekTa AepikaBHOI peecTparlii MOXyTh OyTH OCKapKeHi
10 MinicTeperBa foctuiii YKpaiHu, HOro TepHTOpiadbHHX oprauiB a6o o cymy” '. OGoma 3aKoHaMmu
nepeabadeHo, Mo pimeHHs, Aii a0o Oe3MisUIbHICTh JACpKaBHOTO peecTpaTropa, CyO’ekTa Aep:KaBHOI
peecTpaiii MOXyTh OyTH OCKapykeHi 1o MiHicTepcTBa focThIlii YKpaiHu Ta HOoro TepuTopiaJbHUX OpraHiB
npotsiroM 60 KaJeHZapHHUX THIB 3 JHS MPUNHSTTS PIlICHHs, IO OCKApXKYyeThCs, abo 3 JHS, KoMK 0coba
Ii3Hanmacst Y4 MOTJIa Ai3HATUCS PO MOPYIICHHS ii IpaB BiAMOBIIHOO Ai€to un Oe3aisuibHICTIO. Pimenns, aii
abo Oe3isIbHICTh TEPUTOpiAbHUX OpraHiB MiHicTepcTBa toCTHIT YKpaiHM MOXYTh OYTH OCKapKeHi
1o MinictepcTBa IOCTHINT YKpaiHW TpoTAToM 15 KaneHmapHUX IHIB 3 JHS NPUHAHATTSA PINICHHS, IO

! [Tooamxosuii kodexc, cm. 56, 2n. 4. 2010 (Bepxosna Pana Yxpainn). Ogiyiiinuii caiim Bepxosnoi Padu Yxpainu.
<https://zakon.rada.gov.ua/laws/show/2755-17> (2019, 6epesenb, 22).

2 [Todamxosuii kodeke, cm. 56, 21. 4. 2010 (Bepxosna Pana Ykpainn). Ogiyitinuii caiim Bepxoenoi Paou Yxpainu.
<https://zakon.rada.gov.ua/laws/show/2755-17> (2019, 6epe3ens, 22).

* Haxasz npo sameepooicenns ITopaoky ogopmnenns i nodanns ckape RIamuukamu no0amxie ma ix po3ensoy
rkoumpomoouumu opeanamu 2015 (MinicrepctBo (inanciB Ykpainu). Ogiyiunutl caiim Bepxoenoi Paou Ykpainu.
<https://zakon.rada.gov.ua/laws/show/z1617-15> (2019, Gepesens, 21).

* Haxas npo 3ameepooicenns Ilopadky pozensdy 36eprenb ma opeanizayii npoedents ocobucmozo npuiiomy
2pomadsm 8 opeanax ma nioposodinax Hayionanvuoi noniyii Yrpainu 2017 (MiHicTepcTBO BHYTPIIIHIX CIIpaB
Yxpaian). Oghiyitinuii catim Bepxosnoi Paou Yxpainu. <https://zakon.rada.gov.ua/laws/show/z1493-17>

(2019, 6epezens, 21).

> [Todamrkosuii kodeke, cm. 56, 2i. 4. 2010 (Bepxosra Pana Ykpaiuu). Oghiyitinuii catim Bepxosnoi Paou Ykpainu.
<https://zakon.rada.gov.ua/laws/show/2755-17> (2019, 6epesenb, 22).

% 3axon npo deparcasiy peccmpayiio OPUOUUHUX OCI6, QIZUUHUX OCIO-NIONPUEMYIE MA 2POMAOCHKUX HOPMYBaHD,
cm. 34. 2003 (BepxoBHa Pana Ykpaiuu). Ogiyiinuii caiim Bepxoenoi Paou Ykpainu.
<https://zakon.rada.gov.ua/laws/show/755-15> (2019, Gepesens, 23).

" 3akom npo deparcasny peccmpayiio pewosux npas na nepyxome maiino ma ix obmsacens, cm. 37. 2004 (BepxosHa
Pana Yxpaiaun). Oghiyitinuii caiim Bepxosnoi Padu Yxpainu. <https://zakon.rada.gov.ua/laws/show/1952-15>
(2019, 6epesens, 23).
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OCKapXY€ThCs, a00 3 JHsI, KOJIH 0c00a Ji3HANAcs YM MOTJIa Ji3HATHUCS MPO MOPYIIEHHS ii TpaB BiAMIOBIAHOO
niero um Ge3mismpHicTIo " 2,

Biarak, cTpoku Ha NMOJaHHS CKapr Ha pIllleHHs, 1ii a00 Oe3misUIbHICTh JACPKABHOTO PEECTPATOPA,
cy0’ekTa iepKaBHOI peecTpallii TakoK He IpUBeIeH] y BiINoBigHICTh A0 3akony Ykpainu «IIpo 3BepHEeHHS
rpoMajnsH». PO3TISHYTHMH 3aKOHAMH CTPOKH Ha MOJAHHS CKaprd MH(EpEHITIOITHCS B 3aIEKHOCTI Bil
cy0’exta, uui pimeHHs, Al 9 OC3MISLIBHICTH OCKAPXKY€ThCS, MO IMPH3BOAMTH 0 3HIDKCHHS pPiBHS
3aXHIICHOCTI TpaB TPOMaJsH.

II1. TepmiH poO3TIISILy CKapr TPOMaJIsH.

Bigmosimro mod. 1 cr. 20 3akony VYkpaiam «lIpo 3BepHEHHS TpoMaisH» 3BEpPHEHHS
PO3MIISIAl0THCS 1 BUPIIIYIOTHCS Y TEPMIH HE OUIbIIE OJHOTO MiCSIlsl BiJ AHS X HAJAXOJKEHHS, a Ti, AKi
He MOoTpeOyI0Th J0JaTKOBOI'O BHUBYCHHS, — HEBIIKIIAIHO, aje He Mi3Hille I SITHAAUATH JHIB Bif THS 1X
OTpUMaHHS. SIKIIO B MICSYHUN TepMiH BHPIIIATH MOPYIICH] Y 3BEpHEHHI MUTAHHSI HEMOXXJINBO, KEPIBHUK
BiJIIOBIIHOTO OpraHy, MiJIPUEMCTBA, YCTaHOBHW, oOpraHizamii abo HOro 3acTymHHK BCTaHOBIIOIOTH
HeoOXiIHUHU TEepMiH AJS WOTO PO3IISALy, IPO IIO MOBIZOMISETHCS 0CcO0i, sika mogana 3BepHeHHs. [lpn
LbOMY 3arajibHUN TEPMiH BHPILICHHS NMHUTaHb, HOPYLICHUX Y 3BEpPHEHHI, HE MOXKE IIEPEBUILYBATH COPOKa
II’SITH JTHIB .

HaBenene B 3axoHi popMmyntoBaHHs MOTpedye BAOCKOHANICHHSI, a)kKe BOHO CTBOPIOE MIATPYHTS AJIs
3JI0BXXHMBaHb 3 00Ky mocaoBHX oci0 [UIsi HajaHHS BiANOBiZEeW Ha CKapru TpoMajAsH MIOHAWMEHII
IPOTArOM Micslld, 3 MOCWJIAHHSAM HaTe, W0 cKapra norpedye aodaTkoBoro BuBueHHs. llinkom
noropkyemocst 3 nymkoro 0. C. IleminryueHko mpo Te, IO B 3aKOHI HEOOXITHO MPOMUCATH YIiTKi
NiICTAaBH JUIS 3aCTOCYBAHHS CKOPOUEHHX Ta IMOJOBKEHHX cTpokis'. KpiM TOro, Ha Haule mepeKOHaHHS,
MaKCHUMaJIBHUH TEPMiH pPO3TISAIy CKapr rpomaisH, — 45 mHiB, — Mae OyTu ckopodeHHil. IIpomonyemo
B 3akoHi Ykpainu «lIpo 3BepHeHHS TrpoMajsiH» BHU3HAYUTH JABa BHUAM TEPMIHIB PO3IVISIAY CKapr:
3aranpHui — Ha piBHI 10-TH poOouyux nHIB Ta cnoerianbHuii — 20 poOoumx nHiB. [limcrtaBamm st
BHKOPHUCTAHHS MMOJOBKEHOTO TEPMiHY PO3TIIALY CKApPT MOXYTh OyTH HEOOXiJHICTh Y BUBUYEHHI BEIHKOL
KITBKOCTI MaTepiaiiB, 3allpoIIeHHI 0Ci0 B MOMEHT TEpeBIpKH (aKTiB, BUKIAIEHUX y CKap3i, OTpUMaHHI
JOJATKOBHX [O0Ka3iB Tomo. B Oyap-ikoMy BHUNAIKy CKapKHHKa OOOB’S3KOBO Ma€ OyTH MHCHMOBO
MTOBITOMJICHO PO 3aCTOCYBaHHS Cy0’€KTOM MyONiYHOI aaMiHICTpalii CIieliaaTbHOTO TEPMiHy PO3TISIY
CKapru Ta YiTKO BKa3aHO MiACTaBU AJIS IbOTO.

TepMiH po3rsiLy CKapr TPOMaJIsiH BperyJibOBaHMi 3akoHOM YKpainu «[1po 3BepHEHHS TpOMajsTHy €
HE €JMHUM BCTAHOBJICHUM TEPMiHOM B YHHHOMY 3aKOHOJAaBCTBI.

Crarrero 56 IlomatkoBoro komekcy Ykpainu Ta posgiiom VII Hakazy MiHictepcTBa (iHaHCIB
Vxpainun «IIpo 3arBepmkenHst [lopsaky opopmileHHs 1 MONAHHA CKapr IUIATHUKAMK IOJATKIB Ta iX
PO3TIIALY KOHTPOIOIOYHMH OpraHaMi» BCTAHOBJICHO, 1[0 KOHTPOJIIOIOUHIA OpraH, SIKUH PO3IIsAae CKapry
IUIATHUKA TIOAATKiB, 3000B’s3aHWU NMPHUIHATH BMOTHBOBAaHE PIllIEHHA Ta Hanmiciaatd Woro mpotrsroM 20
KaJCHIApHUX [HIB, HACTYIIHHX 3a JHEM OTPHUMaHHS CKaprd, Ha aJpecy IUIATHHKA IIOAATKIB IOIITOIO
3 MOBIIOMJICHHSIM TPO BpY4YeHHs a00 HajgaTh #Womy mij posnucky. KepiBHUK (iforo 3acTymHuK a0o
YIOBHOBa)keHa 0C00a) KOHTPOJIIOIOYOTO OpraHy MOKe NPHUHHSATH PILICHHS PO MPOJOBXKEHHS CTPOKY
pO3MIISIMy CKaprH IIaTHUKA MOAATKIB MoHam 20-meHHUN CTpOK, ane He Ourbme 60 kKameHIapHHUX THIB, Ta

MUCHbMOBO MOBIJOMUTH TIPO 1€ TUIATHUKA MOJATKIB 0 3aKiHYeHHs 20-1eHHOTO0 CTpOKyS’ 6

' Bakon npo 0epacashy peecmpayiio pUOUYHUX ocid, QisutHUX 0CiO-nIONPUEMYLIE MA 2POMAOCLKUX POPMYBaHD,

cm. 34. 2003 (BepxoBHa Pana Ykpaiuu). Ogiyiinuii caiim Bepxoenoi Paou Ykpainu.
<https://zakon.rada.gov.ua/laws/show/755-15> (2019, Gepesens, 23).

? 3axon npo 0epICcaABHY PeECMPAyiio peuosux npae Ha Hepyxome matno ma ix oomsocens, cm. 37. 2004 (BepxoBHa
Pana Yxpaiau). Oghiyitinuii caiim Bepxosnoi Padu Yxpainu. <https://zakon.rada.gov.ua/laws/show/1952-15>

(2019, 6epesens, 23).

? 3axon npo 3eepuenns spomadam, cm. 20. 1996 (Bepxosua Pana Yxpaiuu). Ogiyitinuii caiim Bepxosnoi Paou
Vxpainu. <https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80> (2019, 6epe3ens, 26).

4 Mlemmryuenxo, FO.C. (2008). [TpunInn BepXOBEHCTBA IIpaBa: MPOOIeMH TeOopii Ta MPaKTHKH: y IBOX KHUTaX. KHuea
opyea: Ilpunyun eepxosencmea npasa y oisnvHocmi depxcasu ma é aominicmpamusnomy npasi. Kuis: Konyc-1O, 255.
> [Tooamxkosuii kodeke, cm. 56, 2n. 4. 2010 (Bepxosna Pana Ykpaiuu). Oghiyitinuii caiim Bepxosnoi Paou Ykpainu.
<https://zakon.rada.gov.ua/laws/show/2755-17> (2019, 6epe3ens, 22).

% Haxas npo sameepooicenns ITopaoky ogopmnenns i nodanns ckape RIGmuuKamu noOamxie ma ix po3ensoy
koumpomoouumu opeanamu 2015 (MinicrepctBo ¢inanciB Ykpainn). Ogiyiunutl caiim Bepxoenoi Paou Ykpainu.
<https://zakon.rada.gov.ua/laws/show/z1617-15> (2019, Gepesens, 21).
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Takuii caMuii TepMiH BCTaHOBIIEHUH IS CyO’€KTIB IMyONiYHOI aaMiHICTpallii A pO3TIsAy CKapr
Ha MOJATKOBE ITOBIIOMJICHHS-DIIICHHS OpraHiB AOXOMIB i 360piB (cT. 56 IlomaTkoBoro Komekcy Ykpaiun'
ta po3xin VII nakasy MinicrepcrBa ¢inancie Ykpainu «IIpo 3arBepmkenus Ilopsimky odopmieHHs i
MOJaHHS CKapr IUIATHUKaMU ITOAATKIB Ta iX PO3IIsAy KOHTPOJIIOIOUUMH OpraHaMi»”).

TepMiH po3risiLy CKapr Ha IIOCTAHOBU y CHpaBax NPO MOPYIICHHS MUTHHUX IPAaBUI BU3HAUYCHHUH
Kopekcom Ykpainu npo aaMmiHicTpaTuBHI npaBonopyuieHHs. Bignosigao no ct. 292 Koxekcy Ykpainu npo
aJMIHICTpaTUBHI  MPaBOMOPYIIEHHS CKapra Ha [IOCTAaHOBY IO CHOpaBi MOpo  aAMiHICTpaTHBHE
MIPAaBOMOPYIICHHA PO3IISAAETHCA NPABOMOYHHUMH OpraHamMM (IOCagoBUMH 0co0aMu) B JECATHUACHHHUH
CTPOK 3 JIHs 1X HaJXOKEHHS, SKIIIO iHIIe He BCTAHOBIICHO 3aKOHAMHU YKpainm' .

OTxe, y BITYM3HSIHOMY 3aKOHO/IABCTBI HEMA€E €JMHOTO IMiIXOIy 10 PerfiaMeHTAaIlii TEPMiHY PO3TIISIY
cKapr rpoMajsH. 30iTbIICHHS B ISIKMX HOPMATHBHO-NIPABOBUX aKTaX KUTBKOCTI JHIB I MiATOTOBKU
YITIOBHOBXKCHUMH Cy0’€KTaMH BIiIIOBiAI Ha CKapry, B MOpiBHAHHI i3 3akoHOM Ykpainm «IIpo 3BepHEHHS
TPOMaJsiH», € HEJAOPEYHHUM Ta TaKUM, IO HIBEIIOE TaKy O3HAKy aJMIHICTPATHBHOTO OCKAp)KEHHS, 5K
OIEPATHBHICTb.

IV. be3onnaTHICTh PO3TISILY CKapr.

3rigHo cr. 21 3akony Ykpainu «[Ipo 3BepHEHHS TPOMAJISH» OpraHd Jep>KaBHOI BIaIW, MiCLIEBOTO
CaMOBDSIYBaHHs, MiANPHEMCTBA, YCTaHOBH, OpraHizamii HE3aJe)KHO Big (OpM BIACHOCTI, 00’€THaHHS
IPOMAJISH, TIOCA0BI 0COOH PO3IIIAAITH 3BEPHEHHS IPOMAISH, HE CTATYIOUH IIaTh .

ITonoxeHHs 11i€i CTATTI MalOTh 3aCTOCOBYBATHCH I Yac PO3TIAAY CKapr, SK OMHOTO i3 BHIIB
3BEpHEHb, BCiMa Cy0’e€KTaMH MyOJIiYHOI aqMiHiCTpallii, B TOMY YHCII, ajieé He BUKJIIOYHO, BCIMa OpraHaMH
BHUKOHABYOI BIAJH.

IIpore 23.03.2016 p. KaGimerom MinicTpiB Ykpainu Oyno mpuitHITO mocTaHoBy Ne 291 «IIpo
BCTAHOBIICHHS pO3MIpy TUIATH 3a IMOJaHHS CKapri», SKOK BCTAHOBJIECHO pO3MIp IJIaTH 3a MOJAHHS
cy0’€KTOM OCKapxKeHHS (Hum moodice bymu i epomaodanur Yxpainu 6ionogiono 0o 3axony Yrpainu “Ilpo
ny6niuni 3axynieni”’ 6i0 25.12.2015 p. Ne 922-VIII') ckapr 10 AHTHMOHONOJBHOTO KOMiTeTy Ykpainu
BiAmoBimHO 10 3akoHy Ykpainu “IIpo myOmivHi 3aKymiBii”: B TAKUX po3Mipax: 5 THC. TPUBEHb — Y pasi
OCKap>KeHHS MPOLEAYPH 3aKyIMiBIli ToBapiB ado mociyr; 15 THC. TpUBEHB — y pa3i OCKap>KeHHs IpoLeaypU
3aKymiBm po6it’.

Bumaerbes, mo monoskeHHst octaHoBU Kabinery MinictpiB Ykpaiau Bixg 23.03.2016 p. Ne 291 Tta
3akony Ykpainu «IIpo 3BepHEHHs rpoMajsiH» HE Y3TO/DKEHI MiXK co00I0, IO MPU3BOJUTH 10 HETaTUBHUX
HACIiAKIB Y BUIJISAI CTBOPEHHS YCKJIaJHEHb B 3aXUCTi PaB TPOMasiH.

V. IlpaBa rpomaasiH Ta 000B’I3KH BiIMTOBITHUX OPTaHiB IMPH PO3TIISAAL CKapr.

Crarrero 18 3akony Ykpainu «lIpo 3BepHEHHS TIpomalsH» 3aTBEp/PKEHI IpaBa TPOMAISH IPU
pO3TIIAni cKapr, 30KpeMa, Taki: 0COOMCTO BHKIACTH apryMEHTH Oco0i, IO MepeBipsuia ckapry, Ta OpaTu
y4acTh Y MEpPeBipIli TMOAAaHOI CKaprH; 3HAMOMUTHICS 3 MarepiajlaMH IepeBipkH; OyTH TPHUCYTHIM IpH
pO3rNIAnl CKapry; OJepXaTh IHMCbMOBY BIANOBiAB MPO pe3ysbTaTH PO3IJLILY CKapru; BUMaraTu
BIZIIIKOTyBaHHS 30UTKIB, SIKIIO BOHU CTalH PE3yJIbTATOM MOPYLIEHb BCTAHOBJIEHOTO TOPSIKY PO3TIISIY
3BepHEHB TOIIO .

Are 3aKOHOM He Tiepen0adeHo peaabHOro MeXaHI3My peanizamii 1ux mpaB. Hampukiam, mo mae
MpaBo I'pOMaJsIHWHA OYTH MPHCYTHIM TPH PO3TISAl CKaprH, SKIIO BOHH DPO3TIAAIOTHCS MOCATIOBIIEM

! ITooamxkosuii kodeke, cm. 56, 1. 4. 2010 (Bepxora Pana Ykpaiuu). Oiyitinuii caiim Bepxosnoi Paou Yipainu.
<https://zakon.rada.gov.ua/laws/show/2755-17> (2019, 6epe3ens, 22).

? Haxas npo 3ameeporcenns ITopsaoKy oopmnenns i nodanus ckape naamuukamu nodamsie ma ix po3enaoy
koumpomoouumu opeanamu 2015 (MinicrepctBo QinanciB Ykpainn). Ogiyiunutl caiim Bepxoenoi Paou Ykpainu.
<https://zakon.rada.gov.ua/laws/show/z1617-15> (2019, 6epesens, 21).

? Kooexc npo adminicmpamueni npasonopywenns, cm. 292, 2. 24. 1984 (Bepxosua Pana Ykpaiun). Ogiyiiinuii caiim
Bepxoenoi Paou Ykpainu. <https://zakon.rada.gov.ua/laws/show/80732-10#n8> (2019, 6epe3ens, 22).

* 3axon npo 3eeprenns epomadan, cm. 21. 1996 (Bepxosua Paga Yxpaiuu). Odiyitinuii catim Bepxosnoi Paou
VYxpainu. <https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80> (2019, 6epe3ens, 26).

> 3axon npo nybniuni 3axynieni, cm. 1. 2015 (Bepxosna Pana Ykpaiuu). Ogiyitinuii caiim Bepxoenoi Paou Yxpainu.
<https://zakon.rada.gov.ua/laws/show/922-19> (2019, Gepesens, 23).

8 [Tocmanosa npo ecmanosnenns posmipy niamu 3a nodanus ckapeu 2016 (Kabiner Minictpis Ykpaiuu). Oiyitinuii
caum Bepxosnoi Paou Vkpainu. <https://zakon.rada.gov.ua/laws/show/291-2016-%D0%BF> (2019, 6epesens, 23).

7 Koncmumyyis: Yipainu, cm. 18. 1996 (Bepxosna Pana Yxpainn). Ogiyitinuii caiim Bepxosnoi Paou Ykpainu.
<https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80> (2019, 6epesens, 26).
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01HO0CIOHO', ik mpaBmi0. Jlo Toro x cT. 19 3akony Vipainu «IIpo 3BepHEHHS IPOMAJIHy», ¢ BCTAHOBICHI
060B’SI3KM BiAIOBIAHUX OpraHiB MIOA0 PO3MISAY CKAapr’, MepenbadcHo, MO IPOMAJSHH 3alpOIIyIOTHCS
HA 3aCilaHHs BiNOBIIHOTO OpraHy, IO PO3IIAAA€ X 3asBy UM CKApry, Ha HPOXaHHS TAKHX TPOMAJITH’.
[Ipu upoMy B 3aKOHI HIYOTO HE CKa3aHO MpO Te, y sAKii Gopmi Mae OyTH 3asBICHE MPOXaHHS IPOMasSHIHA
3aPOCUTH WOTO Ha 3acilaHHS BIAIOBIAHOTO OpraHy, SKHA TEPMIH HOTO Tomadi Ta PO3TISALy 31 CTOPOHH
YIIOBHOBa)KEHOT'O OpraHy.

3amicTh LBOTO, SIK BiayuHO 3a3HaueHo 0. C. Illemmrydenko, B 3akoni Ykpainu «Ilpo 3BepHEeHHs
TPOMAaJISIH» YOMYCh HE 3TraJy€eThCsl €BPONECHKE MPaBO TPOMAISIH OyTH BUCIYXaHUMU Tiepe]] IPUHHATTIM
pimenns’, sakpimiene B Pezomorii Komitery Mimictpie Pagu €porm (77) 31 mpo 3axmcT ocobu momo
aKkTiB anMmiHicTpatuBHEX opradiB Bif 28.09.1977 p. ToOTO 0OMEKY€EThCS TPABO CKApKHHUKA HABECTH CBOT
apryMeHTH, JOKa3u 10 TOJaHOMY 3BEpHEHHIO, a BIATaK HE peali3yeThcs MpaBO TPOMAASHUHA OCOOUCTO
BUKJIACTH apTyMEHTH 0co0i, IO MepeBipsie 3asiBy UM CKapry . BiICyTHICTh MOXIMBOCTI peamisyBatd wi
MpaBa MOKE MaTH HECTIPHUSITIMBI HACTIKU JJIsi TPOMaJITHUHA, OCOOJIMBO y BUIAJIKY, SIKIIO 32 PE3yJIbTaTOM
pO3TIANY CKapru BiANOBIZHUM OpraHoM, Oyae NpUHHATO PILICHHS, SKE 3a CBOIM XapaKTepoM MOXKe
HETraTWBHO BILUTMHYTH Ha HOTO IIpaBa, CBOOOAM UM iIHTEPECH.

[IpaBy TpomansiH oJepkaTH MHCHMOBY BITIOBIIb PO PE3yJIBTATH PO3TILY CKapTy HE KOPECTIOHIYE
000B’S130K BiAIOBIIHOTO OpraHy BUKJIACTH MiACTaBH AJS NPUHHATTSA Takoro pimenHs. B cT. 19 3akony
VYkpainn «llpo 3BepHEeHHs TpoMaisdH» BKa3aHO, MO0 OPraHM JEpKaBHOI BIAOM 1 MICIEBOTO
CaMOBPSIyBaHHS, IMANMPUEMCTBA, YCTAaHOBH, OpraHizamii He3aJaekHO Biml (GopM BIacHOCTi, 00’ €qHAHHS
rpoMajisH, 3aco0M MacoBoi iH(opmalii, IX KEpiBHHKM Ta IHIII IOC3J0BI OCOOM B MEXKax CBOIX
MTOBHOBaXKEHHh 3000B’s3aHI MUCHMOBO TMOBIIOMIIATH TPOMAJISHWHA MPO PE3YyJIbTATH TMEPEBIPKH 3asABU YU
CKapru i cyTh mpmitHsToro pimrenns’. Tox, Ha Cy0’€KTa, KUl PO3ITISIAE CKApry, MOKIAICHO 00OB’SI30K
npoiHGOpMyBaTH IpOMaJSIHUHA PO MPUHHSITE PIlIEHHs, OAHAK HE MOKJIaIeHO 000B’ 3Ky BKa3aTH MOTHBH
OpUAHATTS pimeHHs. Takuil 000B’s30K 3HAWIIOB CBO€ BimoOpaxeHHs B Pesomrouii Komitety MiHicTpiB
Pamgu €Bponu (77) 31 mpo 3axucT ocoOM MIONO aKTiB agMiHiCTpaTHBHHX opraHiB Bing 28.09.1977 p.7
Braxaemo, 1o B yKpaiHChKOMY 3aKOHOJABCTBI TaKOXK CJIiJ] 3alPOBAANTH IIe 000B’s130K. I poManssHuH Mae
YiTKO YCBiZOMIIOBATH MPaBOBI MiACTaBH IJIsi MPUHHATTA caMme TAaKOTO PIIEHHS CyO €KTOM IyOmiuHOi
aJMiHiCcTpaii, [uIg Toro, 00 MaTH 3MOTY OILIHUTH, Y¥ OyZe BiH Jaii 3aXWIIATH CBOI MpaBa Ta iHTEpPeCH
[UITXOM TOJaHHS 3as1BH PO MEPETIIA] MPUHHATOTO PIllIEHHS B Cy/I0BOMY TOPSIKY.

3 BUKIIQJICHOTO CTa€ OYEBUAHO, II0 HOPMAaTHUBHO-NIpaBOBa 0a3a, AKa 3a0e3nedye peraMeHTAIliio
aJIMIHICTPaTUBHOTO OCKap)KeHHs pillleHb, Oiil 4M Oe3MisuIbHOCTI cy0’€KTiB MyOmiyHOI agmiHicTparmii, €
JIOCUTH PO3TIIAKEHOI0.

3rigHo 4. 1 cr. 2 3akony Ykpaimm «lIpo 3BepHEHHS TpOMaJsfiH» 3aKOHOJABCTBO YKpaiHM TPO
3BEpHEHHS] TPOMajsH BKJIIOYae Leil 3aKOH Ta IHIII aKTH 3aKOHOAABCTBA, L0 BUAAIOTHCS BiNMOBITHO
1o Korcrurymii Ykpainu ta soro 3aK0Hy8.

3 maHOi HOPMHU MOJKHA 3pOOUTH KiJIbKa BUCHOBKIB:

1) nomyckaerbcss NPUAHSATTA IHIIMX aKTiB 3aKOHOJABCTBA JUISl BPETYJIOBAHHS INPOLEAYPH
aJIMiHICTPaTHBHOTO OCKap)KECHHS;

! Kucinp, JI.E. (2011). HarabHi 3aBIaHHs yI0CKOHATECHHS aMiHICTPaTHBHOrO ockapikenHns. Yaconuc Kuiscokozo
yrigepcumemy npasa. <http://kul.kiev.ua/images/chasop/2011 4/174.pdf> (2019, 6epesenb, 23).

2 3axon npo 3eeprenns spomadam, cm. 19. 1996 (Bepxosua Pana Ykpaiuu). Oiyitinuii catim Bepxosnoi Paou
Yrpainu. <https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80> (2019, 6epe3ens, 26).

* Konemumyyisn Yxpainu 1996 (Bepxosua Pana Ykpaiun). Ogiyiiinuii caiim Bepxosnoi Padu Ypainu.
<https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80> (2019, 6epesens, 26).

* Ilemmyuenko, FO.C. (2008). [TpHHIMI BepXOBEHCTBA IpaBa: POGIEMH Teopii Ta IPAKTHKU: y ABOX KHHrax. Knuea
opyea: Ilpunyun eepxosencmea npasa y disnvHocmi depxcasu ma ¢ aominicmpamustomy npasi. Kuis: Konyc-1O, 253.
Mlemmryuenxo, FO.C. (2008). I[TpunInn BepXOBEHCTBa IIpaBa: MPOOJIeMH TeOopii Ta MPaKTHKH: y TBOX KHUTaX. KHuea
opyea: Ilpunyun eepxogencmea npasa y disnvHocmi depxcasu ma é aominicmpamusnomy npasi. Kuis: Konyc-1O, 253.

® 3akon npo seepnenns epomadsn, cm. 19. 1996 (Bepxosua Pana Yipaiuu). Ogiyitinuii caiim Bepxosnoi Padu
Vxpainu. <https://zakon.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80> (2019, 6epe3ens, 26).

" Resolution on the protection of the individual in relation to the acts of administrative authorities 1977 art. 4.
(Council of Europe: Committee of Ministers). <http://www.refworld.org/docid/5Sad4caf0ad.html> (2019, 6epesens, 26).
¥ Koncmumyyis Yipainu, cm. 2. 1996 (Bepxosra Pana Yxpaiun). Ogiyiiinuii caiim Bepxoenoi Paou Vipainu.
<https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80> (2019, 6epesens, 26).
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2) Oymp-sIKi aKTH 3aKOHOJIABCTBA, MPHUHHATI ISl BPETYJIOBAaHHS NPOIEIypH aJAMiHICTPATUBHOTO
OCKap KeHHsI TIOBMHHI BiamoBimatu OcHOBHOMY 3akoHYy YKpaiHu Ta 3akoHy Ykpainu «lIpo 3BepHEHHS
TPOMAJISIH.

Pazom 3 TuM Tijg Yac aHaii3y 3aKOHOJABYKX IOJIOKEHB OYJIO MPOJEMOHCTPOBAHO HASBHICTh KOJI3id
B 3aKOHOJIABCTBI, a caMme ICHYBaHHSA NPOTUPIY MiX 3akoHOM Ykpaiam «IIpo 3BepHEHHS TpOMAaIsIH» Ta
IHIIMMHY 3aKOHAMH Ta MiA3aKOHHUMH HOPMATHBHO-TIPAaBOBUMH aKTaMH, SIKI CTOCYIOThCS peaizallii mpasa
Ha aJMIHICTpAaTHBHE OCKap)KCHHs. 3HayHa KiJbKICTh HOPMAaTHBHO-IPABOBUX AaKTiB, B TOMY YHCIIi
Mi[3aKOHHKUX, PEryJsipHEe BHECEHHS 3MiH 1 JOMOBHEHb 10 HUX, SK HACIIJOK HasBHICTh CYMEpPEeYHOCTEH,
HE CIIpHSE 3aXUCTy IMpaB TPOMAIIH CcyO ekTamMu IyOiuHOi amMiHicTparlii. Po30ixkHOCTI Mk 3akoHOM
Vxpainu «[Ipo 3BepHEHHsS TpoMalsH» Ta CHEUIATbHUMH aKTaMH He AOMYCTHMI B Jep)KaBi, sSika y CBOiH
TUSUTBHOCTI KepYEThCS TMPHUHIMIIAMU BEPXOBEHCTBA IpaBa Ta IPaBOBOI BHU3Ha4YeHOCTI. [IpaBoBi HOpMH
MaroTh OyTH COPMYITHOBAHI YiTKO Ta HE IIEPEUUTH OJHA OIHIH.

TakyM 4YMHOM, HA MiJCTaBI NMPOBEICHOrO IOCHIIPKEHHS MOXHA JIHTH BUCHOBKY, IO CBHOTOMHI
B 3aKOHO/IaBCTBI € MPOOJIeMHI MUTaHHS, SKI YCKIaJHIOIOTH IPOMasiHaM pealizalilo iX HeBiA4y>KyBaHOTO
IpaBa Ha a/IMiHICTPaTHBHE OCKAP KEHHSI.

HasBHicTh mporanua Ta posOikHOcTed Mik 3akoHoM Ykpainu «IIpo 3BepHEHHs TpomansH» Ta
IHIIUMHA  3aKOHOJABYMMH AaKTaMH HeE COpUsE€ 3aXUCTy NpaB TpOMaisH, a TOMY IX IrHOpYBaHHS
HE JIOIyCTUME B ITPABOBIii JiepxKaBi.

HaranpHOtO € moTpeba y mpuBEACHH] Y BIAMOBIAHICTS BCIX HOPM 3aKOHOMABCTBA, IO CTOCYIOTHCS
MPOLIEAYPH aJMIHICTPATUBHOTO OCKApKECHHS, 3 METOI0 BUPOOJICHHS €IUHOTO Miaxoy. [1ogomaHHs KOJi3ii
MIpHU3BEAE JIO BAOCKOHAJICHHS] HAIIOHAIBHOTO 3aKOHOJABCTBA Ta IMO3UTHBHO BIUIMHE HA 3aXUCT IMPaB
rpoMajsH cy0’ekTaMu myOIigHOl aagMiHicTparii.
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GUARANTEES OF PROTECTION
OF PRESCHOOL CHILDREN
IN NON-TRADITIONAL FAMILIES

The article deals with the legal status of children in non-traditional families. The latter include
families that are actually in marital-family relationships, raise children without legal registration
and families with an unconventional structure, that is, same-sex couples and transsexuals.
An analysis of the ECHR’s decisions on the understanding of the concept of the family and the
significant transformation of such an understanding has been made, the prohibition of same-sex
partners on equality in the marital-family sphere is determined as a discriminatory factor,
although the right to recognize or not recognize such marriages is provided for consideration to
separate states. An analysis of American, Canadian and South African scholars’ research proves
the social discrimination of children from non-traditional families; children experience both
verbal and physical persecution not only among peers but also a significant part of the
harassment is from the representatives of the teaching staff. Please note that the availability
of progressive legislation and legal safeguards do not protect the child. It is indicated on the
reluctance of the post-Soviet society (on the example of Ukraine) to legalize marriages and grant
the right to same-sex partners for the procreation and adoption.

Keywords: non-traditional families, children, guarantees of rights, protection.

Family is the main element of society, the basis of socialization of the child, especially in the early
years of life. The family sphere of life, like all other social relations, is also subject to changes in the light
of globalization processes. In general, the family life values remain unchanged, but in the course of
millennia and even today, certain trends in the modification of family life are still occurring. All of this is
due to economic factors, migration processes, the fight against discrimination based on gender and sexual
identity, the development of biomedicine and biotechnology, changes in marriage and premarital relations,
and increased attention to women’s gender rights.

So the marital-family sphere changes in the context of traditional representations. Therefore, it is
particularly relevant to analyze the status of children in non-traditional families (for the first time such
a term was proposed by the American psychotherapist V. Satire). These should include families:

* who actually are in marriage-family relations, raise children, while are not registered legally.
"Structural changes in fertility on the basis of the marital status of the mother are largely due not only to the
increase of the actual extra-marital childbirth activity, but also the modern features of the processes of
marriage and divorce, the formation of the marital-family structure of the population. These include the
proliferation of unregistered (consensual) marriages in Ukraine over the past 10-15 years, which, based
on the experience of Western countries, will tend to further spread. So we can assume that the sum of extra-
marital births is represented not only by the births of single women, but also by those newborns whose
parents are in consensual marriage"".

 Families with an unconventional structure, that is, same-sex couples and transsexuals. The structure
of these families is diverse. Lesbian women and gays can become parents in a variety of ways. Some of
them become parents in the context of heterosexual relationships before changing their orientation. Others
become parents in the context of the existing identity of lesbians and gays. For example, lesbian women can
conceive children with known or unknown donors, and donors can take different roles (family friend,
father). Lesbian couples can appoint one member to be the biological mother of all their children, or they
can change these roles, one of them serves as a biological mother for one child and the other —
as a biological mother for another child. Men may have children that are biologically related to them
through egg donation and surrogate motherhood. Not only the development of biomedicine has provoked
opportunities for such a category of people, but also the development of law, since; in many states adoption

" [Ini06, cim’st ma dimopodni opicumayii 6 Ypaini (2008). Kuis: AJIE®-Ykpaina, 36.
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is allowed for such couples, although in practice they are considered as "adopters of the last instance".
In general, the presence of children is predominantly among lesbian couples (the ratio is 1:3 on average).

Art. 12 of the Convention for the Protection of Human Rights and Fundamental Freedoms defines the
right to marriage, worded it as follows: "a man and a woman who have reached the age of marriage have
the right to marry and establish a family in accordance with the national laws governing the exercise of this
right."' ECHR, which is authorized to consider disputes over the above mentioned convention, in many
casual decisions interprets the concept of family classically, also through the marriage of opposing sex.
These decisions are usually dated the last century (Rees v. the UK (1986), Sheffield and Horsham v. the
UK (1998)). It is also indicated the need for legal recognition of marriage and the criteria for its validity
(Abdulaziz, Cabales et Balkandali v. UK (1985), Berrehab v. the Netherlands (1988)).

A thorough analysis of the practice of the ECHR gives us reason to determine that changes in
understanding marriage-family relations in the aspect of globalization changes took place in two stages.

The first stage is the understanding of the family not only as a legally registered union, but also the
admissibility of actual marital relationships without official state registration and recognition of the right of
such families to paternity. This practice was related to heterosexual couples. The court recognizes that
marriage may also include actual family ties, if its members live together without a marriage. A child born
of such relationship is ipso jure part of this family union since birth and due to the very fact of birth, § 43 of
the judgment of the Grand Chamber in Elsholz v. Germany (Case No. 25735/94, ECHR 2000 VIII) ; § 44
of the Court’s judgment in Keegan v. Ireland, 26.05.1994 (Series A no. 290), as well as § 56 of the
judgment in Johnston and Others v. Ireland, 18.12.1986 (Series A no. 112)

The second stage is the consideration of a whole series of cases of discrimination on the basis of sex.
For the first time, the issue of changing the essence of marriage in the context of sex related to transsexuals.
In §§ 100-104 of the ECHR ruling in the case of Christine Goodwin v The United Kingdom, the Court
slightly changed this practice. It believed that the terms used in Art.12 of Convention that pointed to the
right of men and women to marry should no longer be understood as defining sex as a purely biological
criterion. In that context, the Court noted that significant social changes had taken place at the institution of
marriage since the adoption of the Convention. Moreover, the Court referred to Art. 9 Charter of
Fundamental Rights of the European Union, the wording of which differed from the wording of Art.12 of
the Convention. In the end, the Court noted the widespread acceptance of attitude towards transgender
marriage of transsexuals. To sum up, the Court found that the lack of opportunity for the transsexuals who
have undergone surgery to transgender marriage violated Art.12 of the Convention®.

The case of Schalk and Kopf v Austria is indicative. In the constitutional complaint, the applicants
argued that the lack of legal possibility of marriage between them constituted a violation of their right to
respect for private and family life and the principle of non-discrimination. They argued that the concept of
marriage had evolved since the entry into force by the Civil Code in 1812. In particular, the birth of
children and the provision of education to them was no longer an integral part of marriage. In modern
conditions, marriage is rather a permanent alliance that covers all aspects of life. There was no objective
justification for not granting the right to same-sex couples to marry, more so the European Court of Human
Rights has recognized that differences based on gender orientation require a particularly significant
justification. Other European states have either allowed homosexual marriages or made changes to their
legislation to grant equal to marriage status to same-sex partnerships." In this regard, the ECHR could not
reach a single solution and rely on the ability of the state to independently determine its policy in a
particular area. Thus, in § 105 of this case, the court noted "the gradual achievement of a pan-European
consensus on the legal recognition of same-sex couples. Moreover, this trend has evolved rapidly over the
last decade. However, the states which provided legal recognition to same-sex couples do not constitute the
majority yet. Therefore, this area still needs to be considered as one of the developing right, but for which
consensus has not been reached yet. The state must have the freedom to determine when to introduce
appropriate changes to the law"”.

The attitude to the last type of non-traditional families varies depending on the cultural features
of society and the legal ideology that prevails in society. According to the publication of Advocate.com,

! Konsenyisn npo 3axucm npag nodunu i ocnogononoxcnux c6o6o0 cm. 12. 1950 (Paga €spormn). Odimiiiauii-se6-caiit
BepxorHoi Panu Ykpainu. <https://zakon.rada.gov.ua/laws/show/995 004>,

% Christine Goodwin v The United Kingdom, no. 28957/95 §§ 100-104 ECHR- 2002.

3 Schalk And Kopf'v Austria, no 30141/04 §105 ECHR- 2010.
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87% of Americans believe that the traditional family institute is outdated and does not meet
the requirements of modern times'. However, in contrast to them, more than half of Russians (54%) believe
that homosexuality should be prohibited by law, even criminal liability should be imposed, and another
33% believe that prohibiting is not worth it, but it must be strictly limited®. Almost all the Russian society is
categorically against the granting of the right to marry to same-sex couples.

In the post-Soviet countries, there is virtually no research on children in non-traditional families,
in any direction. However, it is surprising that, in general, the international analysis of children’s problems
in the families of LGBT communities is negligible. It is important to understand that, in general, children
from non-traditional families are same as others. Studies have shown that, unlike common beliefs, children
of lesbian, gay or transgender parents got about as much chance of being gay as children with heterosexual
parents; are not more prone to sexual violence; do not show differences in whether they consider
themselves men or women (gender identity); do not show differences in the behavior of men and women
(gender role behavior).

The problem of these children is manifested in another matter. All available studies point to the
importance of investigating the discrimination of children through their families. Most foreign researchers
indicate that such children are particularly bullied in middle and upper grades, but problems start from an
early age. Questions about the status of such families are presented as deviant in the social environment
(Byard, Kosciw & Bartkiewicz®). Also, scholars point out that they experience deviations, bullying or
discrimination from their peers to such children (Breshears, D. and D.O. Braithwaite®). Even
in a progressive society, by the way, problems are emerging in this context, Kosciw and Diaz’ find out that
most children are poorly placed in the children’s community, and 40% report verbal abuse through their
families. At the same time, according to various data, the number of such children is quite significant, only
in the USA, according to various data, from 6-12 million people.

In Canada, studies have also shown the social discrimination of children from non-traditional
families. In general, the right to marry in this state, same-sex couples have officially received since 2005
and during this time their number has increased by 42%. However, despite the fact that the issue is not new
to Canada, verbal (37%) and physical (27%) persecution are still associated with the sexual orientation
of their parents. In addition, 1/5 does not make up peers, but adults, usually representatives
of the teaching staff’.

Please note that the availability of progressive legislation and legal safeguards does not protect
the child. Thus, with the legalization of same-sex marriages and adoptions in South Africa and increasing
access to adoption and reproductive technologies, there is a visible increase in the presence of lesbian / gay
parents in society (Lubbe 2007"). However, more than 80% of the polls in this state reported that
homosexual sexual relations are wrong, and 61% of South Africans believe that homosexuality should not
be accepted in society®.

! ocriooicenna: Ginbwicms amepukanyie ne ¢ipums y neobxionicme 36epecenns mpaduyiinoi cin'i (2013).
<https://ua.korrespondent.net/lifestyle/health/1557455-doslidzhennya-bilshist-amerikanciv-ne-virit-u-neobhidnist-
zberezhennya-tradicijnoyi-simyi>.

2 lyma yxeanuna 3akon npo "Hempaouyitini cmocyuku” (2013).

<https://www.bbc.com/ukrainian/news/2013/06/130611 gosduma_lgbt law rl>.

? Byard, E., Kosciw, J., Bartkiewicz, M. (2013). Schools and LGBT-parent families: Creating change through
programming and advocacy. In LGBT-parent families: Innovations in research and implications for practice.

New York: Springer.
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The legal problems associated with the field of nontraditional family are the following issues:

* The possibility to legalize civil partnership (union, marriage). It should be noted here that
legislation is currently being actively introduced by the states, which provides an opportunity for an official
union of same-sex partners. Among them, the following countries are: Netherlands (2001), Belgium (2003),
Spain (2005), Canada (2005), South Africa (2006), Norway (2008), Sweden (2009), Mexico (2009)
Portugal (2010), Argentina (2010), Iceland (2010), Brazil (2011), Denmark (2012), United Kingdom
(2013), Uruguay (2013), France (2013), New Zealand (2013), USA (2015), Greece (2016), Italy (2016),
Australia (2017), Czech Republic (2018).

* The ability to adopt children by same-sex couples. The Contemporary European Convention on the
Adoption of Children (revised) "tried to implement as much as possible the modern practice of non-
discrimination, while taking into account the interests of the child as a priority. It introduces the latest
standards of adoption that promotes the implementation of modern legal standards in the field of adoption
in order to maximally take into account the child’s highest interests. In accordance with the Part 1 of Art. 7
of the Convention, the law allows the adoption of a child: a) by two persons of different sex; i) who are
married to each other; or ii) who are in a registered partnership, if such an institution exists; b) to one
person. The indicated norms still have recommendatory, but not obligatory character. Most of the
normative acts of the aforementioned states, in fact, also establish their recognition of all family
relationships, including the right to procreate, the use of all possible means including reproductive
technologies and the right to adoption. However, on the last point the states practically did not come to a
common opinion. For example, in Italy, same-sex couples were still not allowed to use the right to
adoption, taking into account the considerable opposition of civil society.

* The right to meet with the biological father / mother of the child and their partner. There is no clear
international experience in this field. Even progressive American legislation varies according to state.
In some states, such as Massachusetts and California, there is generally a rule that sexual orientation is
considered irrelevant for custody and disputes about the visit. In others, the parent’s sexual orientation is
considered to be irrelevant unless it is proven that it has a negative effect on the child. In these states,
a clear link must be demonstrated in court. For example, in Boswell v. Boswell (1998), the court refused to
restrict the children from visiting with their gay parent in the presence of his sexual partner, as there was no
evidence of harm to children from such visits. Eldridge v Eldridge (2001), the Tennessee Court allowed a
child an unlimited night visit to a lesbian mother, regardless of the presence of a lesbian mother’s partner,
but this resolution was canceled when appealed.

Thus, lawyers determine a significant level of judicial review considering visiting issues'.

Many professional foreign studies in unison argue that children in non-traditional families do not feel
discomfort, are raised as their peers, have proper or even raised level of attention and care, even in the
future show higher levels of knowledge and are more successful. Almost every author, cited in this section,
pointed out that there is no negative impact on children. The American Psychologists Association, based on
a long-term analysis in 2004, made an official statement that "Adjustment, development, and mental well-
being of children are not dependent on the sexual orientation of their parents." On this basis, APA also
opposed "any discrimination based on sexual orientation in matters of adoption, custody of children,
attending education, and reproductive health services"”.

Regardless of their identity, these children become de facto members of the gay community.
Therefore, they are likely to face a homophobic society, especially in the children’s environment. Problems
usually arise under the following circumstances: incomprehensibility for the juvenile and his/her peers of
family identity (that is, children cannot understand the presence of two mothers or two fathers); the
negative attitude towards the children by the caregivers, which automatically entails a similar behavior from
the other children (almost all of them indicated that they are teased); the confidence of the society that in
the future such children will also create non-traditional families; non-acceptance and negative attitude
of the parents’ community; the denial of such a family model by religious representatives (for example,
at a children’s event the clergyman noted that representatives of non-traditional sexual orientations fall into
hell, which inflicted a serious psychological trauma to a child who realized that her mother would soon

! Patterson, J.Ch. (2009) Children of Lesbian and Gay Parents: Psychology, Law, and Policy University of Virginia
American Psychologist Nov, 64 (8), 727-36.

* American Psychological Association. (2004). Resolution on sexual orientation, parents, and children [Policy
statement]. (Adopted by the APA Council of Representatives, July 2004).
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die); a feeling of being different while taking place different kinds of family events (Father’s Day, Mother’s
Day, the creation of family trees or family collages). Consequently, all of the aforementioned scholars have
found that children who have faced disapproval of their peers about the sexual orientation of their parents
lose self-confidence and show more behavioral problems.

After all, the improvement of the microclimate in the children’s environment, which reduces
homophobia and transphobia, can contribute to improving individual well-being, improving academic
achievement and more educational achievement among children most affected by these forms of bias and
violence. Scientists propose, first of all, to improve the climate in the educational environment, that is, to
increase the level of awareness and tolerance of educators and teachers, as a result they would not allow the
manifestation of discriminatory factors and eliminated the possibility of conflict in children’s and parents’
environment. For example, in the United States, the tolerance of educators is indicated at the normative
level by the National Association for the Education of Young Children', the anti-discrimination policy of
pre-school institutions was introduced, training courses against prejudice for staff. However, again, scholars
have stated that over the past 20 years, there has been little focus on this problem and there was virtually no
progress towards cessation of child abuse®.

Conclusion. The problem of protecting children arises not only in the states where marriages were
legalized. In other countries which do not legally recognize the possibility of non-traditional families to
have family, relations of this nature still take place. Therefore, even in states where prohibitive legislation
has been adopted, in fact, there are families that belong to non-traditional, and in which children are raised.
Adults with a particular sexual identity require direct protection, often even physical protection, because
of the lack of acceptance of such an ideology by society. Children as family members need increased
attention and protection.

Ukrainian society is not ready to legalize marriages of non-traditional families. In the state there is an
actual threat to the lives of such people (LGBT Center "Our World" in 2017 documented 226 cases of
violation of LGBT rights in Ukraine on the basis of homophobia and transphobia)’. Moreover, most
members of the Ukrainian society are not even ready to discuss the problems of the LGBT community.
An example of this is not only a sharp critique of gay parades and marches, but also the position of the
intelligentsia. In particular, at 24’s forum of publishers in Lviv, the latter appealed to exclude from the
program of the event a discussion of a work that covered the issues of the life of a girl in the same-sex
family.

At the same time, at the level of lawmakers, it was determined that the Cabinet of Ministers of
Ukraine should work out a bill by the end of 2019 and pass it on to the Parliament, with a review about
discriminating against representatives of LGBT communities, to indicate the possibility of legalizing their
marriage unions. This position is based on the principle of equality, which, among other things, is defined
in Art.24 of the Constitution of Ukraine. In our turn, we do not share the position of representatives of the
authorities. It seems that the legal norm will be efficient and effective only if it is approved by a majority.
Moral values, religious norms, traditions of our society do not support the above mentioned proposal.
It seems that time is needed to ensure that the principle of tolerance is actually embodied in public life,
therefore imposing it exclusively by legal methods is impossible.

We believe that effective guarantees will not be normative-legal, but ideological. In particular, by
organizational and informative-explanatory methods, we need to prepare society for the perception of
various kinds of persons with other manifestations of gender and sexual identity as full members of society;
to develop tolerant approaches to communication with them. In general, it is necessary to increase the level
of awareness of the pedagogical stuff regarding possible problems in the children’s environment and the
means of their solution. It is necessary to introduce educational programs for teachers, in particular,
preschool teachers, and special courses on pedagogical competence for children who are raised in non-
traditional families.

! National Association for the Education of Young Children (2005). Code of Ethical Conduct and Statement

of Commitment. <http://www .naeyc.org/files/naeyc/file/positions/PSETHOS.pdf>.

? Averett, P., Hegde, A., Smith J. (2017). Lesbian and gay parents in early childhood settings: A systematic review
of the research literature Journal of Early Childhood Research, 15(1), 34—46.

*B Yxpaini munynozo poxy npasosaxucnuxu sagixcysanu 226 nopyuieHv Ha tpyumi 2omMogo6ii ma mpancgooii
(2018). <https://humanrights.org.ua/material/minulorich_pravozahisniki_zafiksuvali ponad 200 vipadkiv
porushen prav_lgbt v ukrajini>.
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LEGAL INSTRUMENTS
OF THE UKRAINIAN TAX LAW AIMED
TO PROTECT TAXPAYERS

The paper is designed to present features of the taxpayers’ rights protection. The legal
regulation of administrative and judicial appeal of Ukrainian tax authorities’ decisions is
investigated. The analysis of the Constitution of Ukraine, the Tax Code of Ukraine, the Code of
Administrative Procedure, decisions of the Constitutional Court, as well as reports of the
Business Ombudsman’s Council were carried out. The article analyzes the institute of tax
mediation and considers the legal regulation of mediation in Ukraine. The author comes to the
conclusion that it is necessary to implement alternative methods of resolving conflicts in tax
relations.

Keywords: tax, tax relations, appeal decisions, tax authorities, administrative and judicial appeal
procedure, protection, mediation.

Introduction. According to article 67 of the Constitution of Ukraine everyone is obliged to pay taxes
and levies in accordance with the procedure and in the extent established by law. All citizens annually file
declarations with the tax inspection at their place of residence, on their property status and income for the
previous year, by the procedure established by law.

The state must guarantee proper protection of taxpayers’ rights for maintaining of stability
in economic relations. The Tax Code of Ukraine stipulates that taxpayers are provided with the right to
appeal against decisions of the fiscal agency and, also, taxpayers have rights for judicial protection. In most
broad terms, one of the most peculiar characteristics of tax relations is the propensity towards conflict,
considering that each party pursue its own aims. Specifically, the State is seeking to accumulate funds to
the certain budgets, whereas taxpayer endeavors to keep more income. Therefore, disputes between
taxpayers and the State are not a rare phenomenon, considering the fact that tax legislation is very
changeable in Ukraine.

The article focuses on the legal regulation of the taxpayers’ rights protection. Along with that, reports
of the Business Ombudsman’s Council regarding the taxpayer’s rights protect are analyzed profoundly.

The aim of the article is to analyze the way of protecting the taxpayer’s right in Ukraine, as well
as their effectiveness. It is also suggested to implement tax mediation institute to the tax regulations in order
to decrease the burden on judicial system.

Presentation of the main material. The fundamental legal act that regulates social relations
encountering in the field of taxes and levies imposition is the Tax Code of Ukraine. Particularly, it defines
an exhaustive list of taxes and fiscal charges collected in Ukraine as well as the procedure for their
administration, legal status of taxpayers, their rights and obligations, the competence of certain supervisory
bodies, authority and responsibilities of their officials, and certainly — the liability for violation of tax laws
(Tax Code of Ukraine, 2010)".

Tax relations as public are the integral part of financial legal relations. Any State has the ability to fill
funds for the implementation of its vital functions only by entering into tax relationships. Without taxes, the
State is considered to be weak and cannot function in a proper way. According to the authors of the
profound research “Moral and Ethical Imperatives of Taxes and Taxation (Western Tradition)”, with whom
the author agrees, a high level of taxes is an indispensable price for democratic State governed by the rule
of law, as well as a reflection of generous social sphere financing and ensuring comfortable living
conditions for the citizens of particular State (Andrushchenko, V. L., Tuchak, T. V., 2013)2.

! Tooamxkosuii kodexe Vpainu 2010 (Bepxosra Pana Yipainn). Ogiyitinuii caiim Bepxoenoi Paou Yxpainu.
<https://zakon.rada.gov.ua/laws/show/2755-17>.

* Aunpymenko, B.JL, Tyuax, T.B. (2013). Mopansho-emuuni imnepamusu nodamxie ma onodamxyeéants (3axiona
mpaouyis): Mororpadis. Kuis: Anepra, 237-238.
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With the development of the welfare state, the system of taxation is substantially improving, thus
the relationship between the State and taxpayers also assumes a new dimension. Currently, the Tax Code
of Ukraine defines tax liability as a duty of the taxpayer to calculate, declare and / or pay tax and levy.

Tax relations have distinctive features, namely, among which are: express the State’s public interest;
have a governmental property character; the parties have subjective rights and legal obligations;
the fulfillment of taxpayers’ obligations is ensured by coercive force.

Among participants of tax relations are the State (represented by the authorities whose competence
includes the adoption of regulatory legal acts in the field of taxation), tax authorities — the State Fiscal
Service of Ukraine (hereinafter — SFS), local self-government bodies, tax payers (natural and legal persons),
tax agents and financial institutions, acting as intermediaries in the transfer of taxes and fees to the budgets.

It is noteworthy that, as a rule, in tax relations the taxpayer is the weaker party in comparison with
the State. Therefore, the protection of the taxpayers’ rights is a necessity that is ensured by law.
In accordance with Article 17 of the Tax Code of Ukraine, the taxpayer has the right to appeal against
decisions, actions (inactions) of the regulatory agencies, including individual tax counseling as well
as a general tax consultation.

Article 56 of the Tax Code of Ukraine stipulates that decisions taken by the supervisory bodies may
be appealed in administrative or judicial proceedings.

The administrative appeal procedure is considered to be a pre-trial procedure for resolving
a certain dispute. In the context of such proceeding, the taxpayer has the right to appeal to a higher-level
supervisory authority with a review of complaint. The complaint is filed within 10 calendar days
following the day when the taxpayer receives the contested decision. During the administrative appeal
procedure, the obligation to prove that any decision of the regulatory agency is lawful is imposed on such
agency. The time-limit for the appellate review is 20 calendar days (may be extended, but no more
than 60 calendar days).

In the decision of the Constitutional Court of Ukraine in the case of pre-trial settlement of disputes
of July 9, 2002 N 15-rp / 2002, the Court has recognized the possibility for legal relation subjects to use
the instruments of the dispute pre-trial settlement. In this context, they are applied as an additional means
of legal protection which are provided by the State to participants of certain legal relations.
Consequently, such legal instruments are recognized by the State as they do not contravene the principle
of the administration of justice exclusively by a court. Based on the need to increase the level of legal
protection, the State can stimulate the resolution of legal disputes within the framework of pre-trial
procedures, but their use is the right, and not the duty of the person who needs such protection
(The Decision of the Constitutional Court of Ukraine in the case of pre-trial settlement of disputes,
July 9, 2002 N 15-rp / 2002)".

More importantly, Article 125 of the Ukrainian Constitution stipulates a provision according to
which administrative courts operate in order to protect the rights, freedoms and interests of a person in the
field of public-law relations. The judicial protection of the taxpayers’ rights is provided in accordance with
the procedure provided by the Administrative Justice Code of Ukraine. In accordance with clause 1 of
Article 2 of the Administrative Justice Code of Ukraine, the task of administrative justice is fair, impartial
and timely resolution of disputes by the court in the field of public-legal relations with an aim to protect
effectively the rights, freedoms and interests of individuals, the rights and interests of legal entities from
violations by the governmental authorities (Administrative Justice Code of Ukraine, 2005).

In comparison with the judiciary appeal procedure, the advantages of the administrative legal method
of protecting taxpayers’ rights is the speed with which cases are heard and reviewed as well as the absence
of the need to pay court fees. Conversely, it should be noted that the judicial way of taxpayers’ rights
protection reflects a greater degree of objectivity, as consideration of the case takes place outside the tax
authority, by an independent judge. Therefore, as practice has shown, the courts are more often aligned with
the taxpayer as compared within fiscal authorities. Unfortunately, today the administrative means

! Piwennsn Koncmumyyiiinozo Cydy Vipainu y cnpagi 3a koncmumyyiiinum 3éepnenuam TOB « Topeosuii [Jim
«Kamnyc Kommon kna6y wo0o o@iyiiinoeo miymauerts noioxceHHs wacmunu opyeoi cm. 124 Koncmumyyii
Yxpainu (cnpasa npo oocyoose epezyniosans cnopis) 2002 (Koucruryuiitauii Cyn Ykpainu). Ogiyitnuil caim
Bepxosnoi Paou Ykpainu. <http://zakon.rada.gov.ua/laws/show/v015p710-02>.

? Kooexc adminicmpamusrozo cyoouuncmea Yxpainu 2005 (Bepxosua Paa Yxpaiuu). Ogiyiiinuii caiim Bepxosnoi
Paou Vkpainu. <http://zakon.rada.gov.ua/laws/show/2747-15>.
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of protecting the taxpayer’s rights is not always effective. Nevertheless, in our personal opinion,
out-of-court protection of the taxpayer’s rights should become a reliable mechanism for protecting
the rights of the latter.

Alongside with this, it is fair to say that the Council of the Business Ombudsman, whose main task is
to contribute to the fight against corruption and increase Ukraine’s investment attractiveness, as well as to
ensure more transparent business conduct, is an efficient mean for protecting the rights of taxpayers
in Ukraine. The report of the Council of the Business Ombudsman (hereinafter — the Council) for October —
December 2018' states that the number of complaints received in the IV quarter of 2018 on tax issues
were 263.

In the Quarterly Report of the Council for April-June 2018> was declare that the number
of complaints received in the II quarter of 2018 on tax issues were 254. With the Council assistance, 39%
of tax audit cases were successfully closed by the State Fiscal Service at the early stage of the
administrative appeal. In this regard, it should be pointed out that such figure is much more than 14% — the
average rate of cases decided in favor of the complainant, according to State Fiscal Service data for 2016-
2018. Although, 58% of cases investigated by the Council did not succeed for complainants, thus they were
forced to appeal to administrative courts. In these cases, the Council provided the State Fiscal Service with
a substantiated legal position at the stage of the administrative appeal. However, the tax authority did not
support it, and the certain tax assessment notices had become the subject of judicial review. The report® also
acknowledges that in more than 90% of cases, when the Council supported the complainant but could not
successfully close the case at the stage of the administrative appeal, the court made a decision in favor of
the complainant. Therefore, it is obvious that the stage of administrative appeal in the SFS should be more
well-organized and as a result — effective. Essentially, this will avoid the court system overloading with less
controversial issues (Quarterly Report of the Business Ombudsman’s Council, April-June 2018)*.

We think that alternative ways of tax dispute adjustment should be implemented to the legislation.
Mediation is one of the alternative ways of dispute solution. Third party (mediator) participates at the
conflict and helps the parties to reach a settlement. Mediation institute is used in many countries. This type
of alternative dispute resolution is not yet under the statutory regulation in Ukraine. The draft law «About
mediation»’ was rejected and discontinued on February 28, 2019, by the Ukrainian Parliament. Alongside,
discussing the necessity of legal regulation of mediation goes ahead. Such attention to the question is
understandable and necessary because of the economic situation.

The introduction of tax mediation has several advantages, including lowering the costs of litigation,
time-saving, accelerating the resolution of a dispute, reducing the risk of a corruption component in
resolving tax disputes, reducing bureaucratic processes for taxpayers and establishment of a constructive
dialogue between parties. The main principles for mediation should be voluntariness, mutual respect,
confidentiality, equality, neutrality and impartiality of the mediator.

At the same time, it should be noted that there are also problems that may interfere with the effective
functioning of tax mediation. For example, the distrust, the lack of desire of the tax authorities to resolve
the conflict with the help of a third party, the problem of voluntary implementation of the agreements
reached. All these problems can be solved if the state sets itself the goal of building partnerships with
taxpayers. In this case, there will be a desire at the tax service to solve the conflict and the proper legal
regulation of tax mediation. As we see from the data above, the problem of resolving conflicts today exists
and we need to be «upgraded» system by introducing alternative dispute resolution methods.

Conclusions. Taking into account modern developments of economic relations, the parties to the
legal relationships increasingly use the alternative forms of conflict resolution in the tax area, without

! KpapranbHuii 3iT Paau GisHec-omOyacMeHa (;koBTeHb-rpyaeHb 2018 poky). Oiyiiinuii caiim Padu 6iznec-
ombyocmena. <https://boi.org.ua/media/uploads/q42018/q4 2018 ua.pdf>.

? KBapranpHuii 3Bit Paxn 6i3nec-omOyncmena (kBiTeHb-uepBeHb 2018 poky). Ogiyitinuii caiim Paou 6i3nec-
ombyocmena. <https://boi.org.ua/media/uploads/q22018/ii_2018 ua.pdf>.

? KBapranbauii 3Bit Paxn 6i3nec-omOyncmena (kBiTeHb-uepBeHb 2018 poky). Ogiyitinuii caiim Paou 6i3nec-
ombyocmena. <https://boi.org.ua/media/uploads/q22018/ii_2018 ua.pdf>.

4 KBapranenuii 3BiT Paxu Gi3Hec-ombyncMena (kBiteHb-uepBern 2018 poxy). Ogiyitinuii caiim Paou Gisnec-
ombyocmena. <https://boi.org.ua/media/uploads/q22018/ii_2018 ua.pdf>.

> [poexm 3axony npo mediayino. Oiyitinuii caiim Bepxosnoi Padu Yipainu.
<http://wl.cl.rada.gov.ua/pls/zweb2/webprocd 2?pf3516=3665&skl=9>.
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involving the state authorities. For example, the institute of mediation (where a dispute is settled through
the independent mediator). The extensive use of alternative methods of tax disputes resolution will
significantly reduce the burden on the judiciary. Additionally, this will contribute significantly
in overcoming the corruption factor in relations between the taxpayer and State. Therefore, in our view,
the establishment of the mediation in tax relations is an urgent issue for Ukraine.
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ON THE PROBLEMS OF CORRUPTION RISKS
IN THE GEOLOGY AND SUBSOIL
USE MANAGEMENT

Problems of corruption in the field of geological exploration and use of subsoil, as in the state as
a whole, have the same roots — the old administrative-bureaucratic state apparatus. This state
apparatus has transformed into an ideal means of stealing money and corruption. The way to
overcome corruption risks in the management of geology and the use of subsoil is to maximally
reduce the human factor (firstly). The second is the creation of such organizational conditions in
which stealing and also taking advantage of the stolen becomes impossible. Thirdly, it is the
application of the principle of subsidiarity in the state administration, according to which the
state performs only those functions that are related to national security, as well as those which
non-state (commercial and non-commercial) structures refuse to execute. A qualitatively
different project can be developed and implemented both in the management of geological
exploration and subsoil use, as well as in the reform of public administration of the economy as a
whole. The international significance of the proposed approach may consist in applying it to
improve the management of the economy in other countries, both in the former USSR and in
western countries, where economic governance, although competitive, can also be improved on
the basis of these principles.

Keywords: corruption, corruption risks, geological exploration, subsoil use, the principle

of subsidiarity.

IMocranoBka mpodaemu. HamionanbHi iHTepecn YkpaiHu, ii MONITHYHA HE3aNEKHICTh MOBHUHHI
0asyBaTHCsT Ha €KOHOMIYHIM 1 €HEpPreTH4Hid HEe3aJeKHOCTi, BHCOKMX CTaHAApTax MXHUTTS TPOMAISH.
Han3suyaitHO BEJIUKY pOJIb Y CTAHOBJICHHI CKOHOMIYHOI 1 €HEPreTHMYHOI HE3aJeKHOCTI, SIK CBIAYUTH
CHOTOJICHHS, Bilirpae 3a0e3neueHHs] KpaiHd MiHEpaabHO-CHPOBHHHUMH PECypcaMi BIIACHOTO BHIOOYTKY.
3araqpHOBIZIOMO, 110 CaMe 3 BJIACHUM BUAOOYBaHHSAM i BUKOPUCTAHHSIM KOPUCHHMX KOIAJIMH MOB’SI3Y€EThCS 1
eHepreTuyHa Oe3meka YKpaiHM, i (YHKUIOHYBaHHS OJM3BbKO TOJOBMHU I MPOMHUCIOBOTO IMOTEHIANY,
B AKOMy 3afisiHO 110 20% TpymoBUX pecypciB KpaiHu. CBiJU4eHHSM YCBiIOMIIEHHS BHHATKOBOI poOIi
BJIACHOTO BHIOOYBaHHS 1 BUKOPHCTAaHHA KOPHCHUX KONAIMH € TAaKOXX 3aTBEPIUKCHHS HA 3aKOHOJIABUOMY
piBHI 3arajbpHOIEpKaBHOI MPOrpaMu PO3BUTKY MiHepanbHO-cupoBUHHOI 0asu (MCB) Ykpainu Ha nepiox
1o 2030 poxky (3akoH).

JocmigHuKH 3a3Ha4aloTh, 1110 32 3alacaMH i BUIOOYTKOM MiHEepallbHO-CHPOBUHHHUX PECYpPCiB, 30KpeMa,
3aJli3HUX, MapraHleBUX, TUTAH-LIUPKOHIEBUX PyA i 0araTb0X BHIIB HEMETANEBOi CHPOBMHM Hallla JEpXKaBa
JOHEJaBHA TOciiana IpoBiHe Micle cepel KpaiH cBiTy. BHIoOyTOK KOPHCHUX KOMANWH 1 MPOAYKTIB iXHBOT
nepepoOku B YKpaiHi ckIanas 6:1u3bko 5% cBiTOBOro Ha cymy mosan 20 mupa. pom. CIIA',

' Towoseskuii, C.B., Kpacuoxon, M. 1., Jlrora, H.I'., Bacunenko, A.I1., Kocrenko M.M. (2014). MinepanbHo-
cupoBHHHA 0a3a Ykpainu cratTs 1. [1{o10 He0OXiqHOCTI BHECCHHS 3MiH JIO 3araIbHOJICPIKABHOI IIPOTPAMU PO3BUTKY
MiHEpaIbHOCHPOBHHHOI 0a3u Ykpainu Ha niepion a0 2030 poky. Minepanvhi pecypcu Yrpainu, 2, 5-8.
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VYcmimHe BHKOHAHHS 3aBAaHb BHILE3a3HAUCHO! 3arajbHOAEPKaBHOI HPOrpaMH 3aleKUTh BiX
BHPIMIECHHS HU3KH TPOOJIEM, Cepell SIKHX JOMUILHO BUAUTATH PO3KpagaHHS KOPUCHUX KOIIAJWH, BiIOMTY
KOPYIIIIIO — KOPYIIIiI0 y BUIOOYBHIN Taidy3i, HEJOCTaTHI OOCSITH MPOBEACHHS T'€OJIOrOPO3BiaAyBaIbHUX
po6it (I'PP), mo mosicHIOeTbCS HEAOCTATHICTIO iX (iHAHCYBaHHS (TakoX mpoOiiema); AediluT HOBITHIX
TEXHOJIOTIH y BUIoOyBaHHI 1 AedimuT eheKTHBHOTO YMpaBIiHHSA ramy33to. CBimueHHSAM Hee()EKTHBHOTO
OFOPOKPATHYHOTO YIPABJIIHHS T'€OJIOTIEI0 1 BUKOPUCTAHHAM HAJIP € HE TUTBKU HasIBHICTh KOPYIIIIT B Taly3i,
BiJICYTHICTh HOBITHIX TEXHOJIOTili y BUZOOYBaHHI, a W, TaKOX HESKICHICTb, HEKOHCTPYKTHUBHICTH CaMOi
3aranpHOAEpKaBHOI Tporpamu po3BuTKy MCB Ha mepiog 10 2030 poky, HIeKIapaTHUBHICTh psaay ii
monoxenb. A 1o Ilporpamy roryBana, sk Bimomo, JlepkaBHa cioyk0a reosorii Ta Haap YKpainu
(Jlepxreonazpa), 1Mo € ICHTPAJIbHUM OPraHOM BHUKOHABYOI BIIAIM, IISJIBHICTH SIKOTO CIPSIMOBYETHCS 1
koopanHyeThes Kabinerom MiHicTpiB Ykpainu yepe3 MiHicTpa eKOJOTii Ta MPUPOJAHUX PECYPCIiB 1 KU
dbopMmyBatm Ta peanizye Iep)kKaBHY TOJITHKY YV cdepi TeOoJOTiYHOTO BHBUYEHHS 1 paIliOHAILHOTO
BUKOPHUCTAHHS HAJIP.

Bupimenns 3a3Hayenux (i 1HIIMX) TpoOJieM PO3BUTKY MiHEpalbHO-CUPOBHHHOI 0a3zu YkpaiHwu,
BIIOCKOHAJICHHS yIPABJIIHHS Mi€I0 Taly3310 €eKOHOMIKH, 3aIIPOBAKCHHS Y Hill cydacHUX e()eKTUBHUX Popm
TOCTIOAaPIOBAHHS — 3a0€3MEeYNTh CHEPIreTUYHY HE3aIeKHICTh KpaiHH, il eKOHOMIYHHN PO3BUTOK, CTBOPEHHS
JNOJAaTKOBUX POOOYMX MicClb Ha MiJNPUEMCTBAX MiHEPATbHO-CUPOBHHHOIO KOMILUIEKCY 1 B CYMDKHHX
raimy3sx, a y HiJICYMKY — BUCOKi CTaHOApTH XHUTTS TPOMAaJsH.

Cran nociaimkenHsi. [IutaHHsA, TOB’sA3aHiI 3 YNPaBIiHHAM TEOJIOTIEI0 Ta BUKOPHUCTAHHSAM Haip
nociipkyBanuchk B podorax C. B. Iomorcekoro, 1. Xoxmosoi, M.B. Xukansak, A.C. €BcrirHeesa ToIIO.
Cepen HayKOBIIIB-iHO3EMIIIB 3 JaJIbHBOTO 3apyOiXoKs, 110 3aiiMaucs mpoOIeMaMy yIPaBIiHAS i KOHTPOITO
B chepi CKOHOMIKH, €KOHOMIYHOTO yIpaBiiHHA ciig HasBatu HO. bpurxama Tta k. XbpIOCTOHA, SIKi
NOCHiMKyBamu mpoGneMu BTamy3i (iHAHCOBOTO MeHEIKMEHTy', (axiBuiB Bcdepi ayaury,
Jlx. Pobeprcona’, b. Cenoca’ Ta in.

Metoro naHoi poOOTH € BHSBJIEHHS, 3a JOIOMOIOI0 CHUCTEMHOI'O aHali3y, OCHOBHHMX MpoOiem
y cdepi TeoJOTiYHOTO0 BUBUYCHHS 1 paIlioHAIBHOTO BHKOPHCTAHHS HAAp Ta IMiATOTOBKA KOHCTPYKTUBHHX
(mpakTHYHO pe3yIbTATUBHUX ) MPOMO3HUIIH 1010 BUPILICHHS IIUX MIPOOIIEM.

Bukian ocHoBHOro mMartepiaiy. 3rigHo 3 3akoHoM Ykpaiau «IIpo gepkaBHY T€OIOTIYHY CITyXKO0y»
(cT. 2), ming MiHEpaTbHO-CHPOBHHHOIO 0a3010 PO3YyMIIOTHCS POMOBHUINA KOPHUCHHUX KOITATWH, a TaKOX
BIZIXOJM BiJl BUIOOYBaHHS Ta MEPEPOOKH KOPUCHHUX KOMAIUH, SKi MO)KHA BUKOPHCTATH B IIPOMHUCIIOBOCTI.

OcHoBHuii Matepian. Ilporsrom ocramHix 10 pokiB, sk 3a3Hauanoch y jiteparypi’, 6yo
MITBEPIKEHO peabHI MOKIMBOCTI TMOJANBIIOTO IPHPOCTY 3aIaciB BYTJICBOMHIB, BIAKPHUTTS 1 PO3BIIKH
PONOBUII HOBHX s YKpaiHH BHJIIB KOPUCHHUX KOIAJIWH — 30JI0TA, XPOMY, Milli, CBHHIIIO, IHHKY,
MOJIIOICHY, PIAKICHHX 1 pIiAKICHO3EMEIbHUX CIIEMEHTIB, 3 BUIOOYTKOM SIKMX TIIOB’si3aHi TOTEHIIHI
MO>KJIMBOCTI TOCATHEHHSI €HEPreTHYHOI 1 €KOHOMIYHOI O€3MeKH AepKaBH, HAPOIIyBaHHA i €KCHOPTHOI'O
TTOTEHITIaTY.

Peamizamisi 3a3Ha4eHUX MOTEHIIMHUX MOKIJIMBOCTEH 3aJI)KHUTh BiJl BUPIIICHHS HHU3KH TPOOIIEM,
cepel SKUX, CIiJl BUANTH NpobiaeMy KOpYIIIHHUX PU3HKIB, MPoOIeMy Kopymiii y BUIOOYBHiH rany3i. Yn
He HaHOIMBIIMM 1i KaHAJIOM € BHJadYa CHEIlialbHUX JIO3BOJIIB Ha KOPUCTYBaHHS HaApaMH, IO HAJAIOTHCS
JepxaBHOIO CITy>K0010 reosIorii Ta HaaAp YKpaiHu.

Kopynuis y lepxreonaapa OJIOKye e€HEproHE3aleXHICTh YKpaiHu, mucanu y 3apyOikHux 3MI .
[Mutanas mpo Kopymmito KepiBHHUNTBa JlepkaBHOI ciyxOu reoryorii Ta Hamp YkpaiHu y B YKpaiHi
posrisiganocsi, HaBiTh, y Konrpeci Cnonmyuyennx IlltatiB AMepuKkd, J1e¢ KOHIPECMEHH Ha3Bal CyMH
BiJKaTiB npjn OTpPHMaHHI JileH3ii Ha BUA0OyTOK HadTH Ta ra3. Ilpo 1e moBigoMIIsL€ MOJIbCHKE BUAAHHS
Wschodnik®.

! Bpurxam, 10., Xstocton, JIxk. (2013). @unancoswiii menedocmenm. Cauxr-Ilerep6ypr: Iurep.

2 PoGeprcon, JIx. (1993). Ayoum. Mocksa: KoHTaxT.

3 Cenoc, B. (1996). Wuctutyt ['enepansHOTo aynutopa HopBernu: ero MectTo B rocy1apCTBEHHOM CTPYKTYpe.
EUROSAL 3, 25.

* Mowoscekuit, C.B., Kpacuoxon, M. 1., Jlrora, H.I'., Bacunenko, A.I1., Kocrenko M.M. (2014). MinepanbHo-
cupoBuHHa 0a3a Ykpainu crarts 1. [llono HeoOXiTHOCTI BHECEHHS 3MiH 0 3arajbHOJIEP)KaBHOI IPOrPaMu PO3BUTKY
MiHEpaIbHOCUPOBUHHOI 0a3u Ykpainu Ha nepiof 1o 2030 poky. Minepanvhi pecypcu Yxpainu, 2, 5-8.

> USA sq zaniepokojone wysokim poziomem powszechnej korupcji w ukrairiskich instytucjach panstwowych
zwigzanych z ropg naftowq i gazem (2017). Wschodnik. Czwartek.

170



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 6 Issue 2 2019

Y Konrpeci BinOymucs cayxaHHS PO CUTYAIil0 y HA(QTOra30BOMY CEKTOpi YKpaiHU Ta peai3allito
IJIaHy JOCATHEHHS YKpalHOIO eHeproHeszanexHocTi. 3a iHdopmamiero miei xx Wschodnik, momomora, 1o
npornionyeTbest CLIA Ha 3a0e3neueHHsT EHEPrOHE3aJe)KHOCTI YKpaiHu, Moxke OyTH 3abiokoBaHa
Konrpecom CIIA nmo ycyHeHHsT KOpYNUiHHMX Hil y HpodibHHX BimoMcTBax. 30Kpema, KOHTPECMEHH
BKazali Ha Kopymmiro y JlepkaBHiii ciry’k01 reosorii Ta Haap YKpaiHM, a TaKO0X HOMPOCHIN
MPaBOOXOPOHHI Ta AHTUKOPYMIIiHHI OpraHd PO3CHiMyBaTH, (AaKTH MOPYLICHb, IO CTalM ITyOJIIYHUMH,
y OiSUTBHOCTI THMYacOBO BHUKOHYIOUOTO 000B’si3kH rojioBu Jlepkreonaapa. Yepes tak 3Bani "odimiiini"
PO3IIIHKK Ha OTPUMaHHA HeoOXimHMX mo3BoiiB, JlepkreoHanpa HazBaim y CLIIA omHiero 3 HaWOimbII
KOPYMIIOBaHHMX JIEpKaBHHUX CIykO0 B YkpaiHi. KopymililiHi cxemu, 3a3Hadajgocs najii, MOKPHBAIOTHCS
KEPIBHUITBOM CIYXOW 1 BXKe JaBHO BUHIUIM Ha MDKHAPOIHHWH DiBEHb, ajleé TaKk 1 3alMIIAIOTHCS 11032
YBarol AaHTUKOPYII[IHHUX OpraHiB, OCKUIBKM KiHIEBUMHU OeHedimiapaMu NOHIOHWX 1iii € OMU3bKi
710 YMHHOI Biaau Joau. Jlo TOro X 3aTsAryBaHHS 3 NUTaHHSAM IIPO NPHU3HAYCHHS KEPIBHUITBA CIYXKOH,
0€3CyMHIBHO, € TIPSIMHM HACIiIKOM OOpOTHOM MK KOHKYPYIOUMMH KJIaHAMH 32 BIUIUB Ha NPUHHATTS
pilieHs Mo BUAavi 103BOMIB HA BUAOOYTOK HAQTH Ta ra3y B YKpaiHi.

JlepkreoHaapa € €IMHAM OPraHOM, SIKMH BHJIA€ JileH3il Ha po3poOKy Ta BHIOOYTOK HAp, B TOMY
gucii Hadtu 1 razy. Camo co0010, MoIi0HI MOBHOBAXXEHHSI aBTOMATUYHO MEPEBOATH JaHy CIyXO0y y 30HY
MiABHIICHOTO iHTepecy 3 00Ky Biaau. 3a ocTaHHI 3 poku AisnbHOCTI [lepkcmyxOu reoryorii i Hagp
VYkpainu, il KepiBHUITBO JOKJIAJ0 MaKCHMalbHUX 3YCHJb JJIsI CTBOPEHHS Ta Jieranizalii Tak 3BaHOTO
"IHCTHTYTy CMOTpSIIUX" 32 MPUPOTHUMHU PECypcamu, IO MPUBIACHIOBAIIN JICBOBY MIOJII0 HAIXOKEHB Bil
ix BumoOyTky. Wschodnik moBimomisie, mo 3a migpaxyHKamMH €KCIEepTiB, BTpaTh IS JACpKaBH BiX
MOMIOHUX [ii TUMYAacOBOTO KepiBHHITBA JlepKreoHanpa BUMIPIOIOTHCS Yy 5-7 MIIpJ TPUBEHb IIOPIUHO.
Kpim ¢imancoBoi ckmamoBoi, YkpaiHa BTpada€e CBOi 3alacd KOPHCHHX KOMAIHMH, OOCATH SKUX 3HAYHO
CKOpOTHJIMCSL 4epe3 HeseraapHoro BuaoOyTky. Ilpum mpomy I'eHepanbHa mpokypaTypa YKpainw,
HanionansHe aHTHKOpynuiliHe Oropo YkpaiHM Ta iHIII AEp)KaBHI OpraHd, 3a3HayaeThCcs Yy IMyOsikamii,
CTBOPIOIOTH BHJIUMICTh BIiJICYTHOCTI Oyab-KHX TpoOieM B HaHiii ramy3i. Ha mnpobnemy xopymii
B YKpaiHCBKili HadrTorasoBiii ramy3i Ime paHilie HEOAHOPa3oBO BkasyBamum CreriamizoBaHii
aHTUKOpyMNUiiHiHi npokyparypi Ta HABY y epxaeni CILIA Ta mpocuinyu mpoBeCTH po3CiiAyBaHHS.

HeBaxxxo moBecTu, 10 BHUpIIIEHHS Ha3BaHUX MpoOieM NoTpedye SKiCHO iHIIMX MiAXO/iB, 3aC00iB
BIIOCKOHAJICHHSI YIIPaBJIiHHS, IPUHIIMIIOBO BIIMIHHUX BiJl THX, TPAIUIIMHNX, 110 3aCTOCOBYBAJINCS B HAIITIH
KpaiHi paHill 1 3aCTOCOBYIOThCS 3apa3. Jlo TpamuiiiiHux 3aco0iB BIOCKOHAJIECHHS YIPABIIHHSA MU
BiJTHOCHMO Ti 3aCO0H, sIKi BUKOPHUCTOBYBAJIMCS CTAPOIO PAASHCHKOI0 OIOPOKPATI€I0 ISl BUPIIIEHHS THX M
iHmUX mpobiem. Hampukian, 9YMHHA aaMiHICTPATHBHO-PO3IIOPSAYA CHCTEMa BCUISKO IMITY€, CHMYJIIOE
aKTHBHY JisUTBHICTH 3 OOPOTHOM 3 KOPYIIIIEIO0 — 3MiHA KEPiBHUKIB, pO3p0o0Ka BCUIAKHUX (aJAMIHICTPATUBHO-
OIOpOKpaTHYHMX) 3aXO[iB, TUIAHIB, IPOTpaM aHTHKOPYMNLIHHOI MisUIBHOCTI, CTBOPEHHS HOBUX CIIELiaJIbHIX
CTPYKTYp IJIsi 3/IHCHEHHS TAaKOTO POy IporpaM, 3BITYBaHHS MNpO YCIIIIHE BUKOHAHHS BIIMOBIIHUX
3aXO0iB 1 T.1.

Takoro pomy 3axoiu € aOCOJIOTHO HEMPOAYKTUBHUMH IIOJI0 BIOCKOHAJICHHS YIPaBJIiHHS, O00pOTHOU
3 kopynuiero. J{o peui, sik 1 BUOOpH By, B T.4. IPE3UICHTa YKpaiHH, MapIaMeHTy, Ha sKi MOKJIaJaeThCs
Tak OaraTo Hamii mepecidyHUMHU TpoMmaasHamu. 1li BuOopw, sK i TomepenHi, 3a KPUTEPISIMH 3MEHIIICHHS
pO3KpaiaHHs OFKETY, OYAyTh MOBHICTIO HECIIPOMOXKHUMH. A OTXKE HE BiOYAEThCS 1 BUXIJ 13 3JIHU/IHIB,
B SIKMX TiepeOyBae OUIbIIiCTh HaceneHHsA. | e He quBHO. CyCHiBCTBO, B SIKOMY CHCTEMa YIIPaBIiHHS
HE Ma€ Ba)KeJiB HeWTpamizallii JOJChKUX CIIAa0KOCTEH, JTI000BI 10 HAKUBH, 32)KEPIUBOCTI, 3MUPHULTBI 1,
HaBiTh, HABMAKHU, HANAINTOBAHA HA iX MOCHIEHHS — HE Mac MEPCNEeKTHB PO3BUTKY. li MaiiOyTHe — juIe
nerpagauis. o Mu i cnoctepiraeMo B Haliii KpaiHi, MOPIBHIOIOYH CYYacHHH CTaH, B SIKOMYy nepeOyBae
eKOHOMIKa, 3i CTAaHOM HamlepeNOoAHI OTpPUMaHHS YKpaiHOK HE3aJeXKHOCTI, KOJNU KpaiHa, MOPiBHIOIOYU
3 CBOTOJHINTHIM CTaHOM, MOTJa B Ti YW iHINK Mipi BBaxkarucs ycmimmuoro. Illomo momamsmmx
nepcnekTuB. B kpaiHi, J¢ eKOHOMIYHMH CaMOPO3BUTOK 3a JIOEpaiCTHYHUM CIICHAPiEM HEMOXKIMBHH
(Y 3B’S3Ky 31 3IMPHHIBKOI0 CYTHICTIO JepiKamapary <«yHpaBliHHS» eKOHOMIKOK, HOro BOPOXKICTIO
JI0 MAJIOTO 1 CEePEAHBOr0  IIANMPUEMHUIITBA, 3I0POBOTO KOHKYPEHTHOTO CEpeIoBHINA), K 1
0e3MepcreKTUBHUM («BCE PIBHO PO3KPAAyTh») € HUIAX MiTHOMY EKOHOMIKHM 3a paXyHOK 30BHILITHBOT
¢iHaHCOBOT MIATPUMKH (30BHIIIHBOTO IHBECTYBaHHS)— THUIY IUIaHy Mapiana — Hi90TO XOpOILIOro,
HaKalb, OyTH He Moke. [Ipu 1bOMy, He Mae 3HAa4YeHHs, KOTO caMme i3 JIIoAeH MH BHOMPAaEMO Yy BIany,
HEBAXKJIUBO — «HOBI» abo «crapi» o0mmuus. HeBaxkimBo 1 iX reorpadiune moxomkeHHs (yKpaiHIIi,
iHozemni). CmpaBa y TOMy, IO BCi BOHM — JIOJH, a OTKE BCIM IM BIIACTHBI JIOACHKI cIaOKOCTI,
MOTPAIUISFOYH B CHCTEMY 3JMPHUITBA 1 HAXKMBHU; BCi BOHU, a00 CTAaHOBIATHCS 1i YacTHHOWO, ab0 cucTeMa
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BUINTOBXYe iX. TakuMm umHOM, BHOOpH — 1e ¢apc, crmocid opraHizamii BHITYCKY Napy eJIeKTOpaToM,
MOCTIfHUN OMaH JIOJeH MOJITUYHMMU HAalepCHUKAMH — 3JI0YMHISIMU, Y SKUX HEMOXJIMBO BHIPATH,
BiZlirpaTH Kpainy.

HikaBo, mo mpobiemu Kopynuii i y cdepi reonoriuHoi po3BigKW Ta BUKOPHUCTaHHS Haup, sK i
y AepkaBi B IIOMYy — MamTh OJHE 1 TeX KOPIHHSI — CTapuil aaMiHICTPaTUBHO-OIOPOKPATHIHUH
nepxaBHUK amapar. et anapat, 3 NeBHUMH KpaluUIMHAMU PHHKOBUX HallapyBaHb (HEKOHTPOJIHOBAHOIO
MOJJIMBICTIO BHUBEICHHA (HiHAHCOBUX TIOTOKIB B OQIIOPH, YTBOPEHHS BHCOKOMOCAJOBISMH, LIO
OYOJIIOIOTH Ti UM 1HIII AEPKCTPYKTYPH, 3 €I METOI0, OaHKIBCHKUX yCTAHOB, BIIACHUX «(ipMOUYOK», AJIS
BiAMHUBaHHSA OMOJDKETHHX TIOTOKIB TOINO), MEPETBOPEHO Y icaIbHUIN 3aci0 po3KpamaHHs OepKaBHHUX
KOILTIB 1 KOPYMIIii.

HepxaBHUH amapaT €KOHOMIYHOTO YIPaBIiHHSA (DIHHOTOKAaMH, HACTUIBKU KaJaHUH IS THX, XTO
pBETbCA y Blaly, 110 BOHM BEIyThb 3a HBOTO HEIIagHYy OOpOTBOY 4M HE 3 MOMEHTY peecTpalii cBoei
«momitTcnm». Crila, sika 3aX0IuiIa IepKarapar, oIepKye Horo, 1o CyTi, B TOBHY «OpeHIy». Po3Mip yacTku
nepxanapaty (00’€KTIB «OpEHIM») BU3HAYAETHCS KUIBKICTIO BINIMOBIHUX MIHICTEPCTB, BIiJIOMCTB Ta
CTYIIEHEM IX «OKUPHOCTI» (MMPUOYTKOBOCTI) 1 3aJIEKUTH BiJl HAOpaHUX KBOT (TOJIOCIB HA BUOOPAX).

Takum ywHOM, JepKamapaT €KOHOMIYHOTO ympaBiiHHSA (1 Ie BXKE JOCTaTHHO HaBHO) IIPAIlO€
HE Ha eKOHOMIKY, a Ha KOpPYILIOHEpiB, pOo3KpagadiB OrmkeTy. SKIIo paHime KpacTu Oyino MOXKHA, aie
Tpeba OyJIo NITUTHCS, TO TaBHO BXKE HE KPACTH HE MOKHA 1 BCTAHOBJICHO, CKUTHKY OTPIOHO BilaBaTH.

XodeMo 3amporoHyBaTH €IWHI TaKOX, I 000X cdep (JIK I TEONOTIYHOI PO3BIAKK Ta
BUKODHUCTAHHS HAJAp, TaK 1 AN JEpXKaBHOTO arapaTy €KOHOMIYHOTO YIPaBIiHHS B IJIOMY) HIISXH
BHUpIIIEHHS IIi€l TpoONeMH — YCyHEHHS KOPYINIHHUX pPH3UKIB, a TaKOX BJOCKOHAJIECHHS HOTro
(hyHuKIioOHyBaHHS. 3YMTMHAMOCH KOPOTKO HA ITUX MUIIXaX, GaKTHIHO, MPUHITUIIAX TOO0YI0BH HEKOPYIIIIHHOT
KOHKYPEHTHOT e(QeKTHBHOI CHCTEMH YNpaBliHHA. BOHHM JOCTaTHRO MpOCTi 1 OLIBIICTE iX JaBHO
3aCTOCOBYETHCS Y BCbOMY LIMBiNi3alifHOMY CBiTi. MU BUAIIS€EMO TpU BUAM TakuX npuHIMIiB. [To nmepie —
L€ MaKCHUMaJbHE 3MEHIIEHHS NIHMTOMOI Baru JIOACBKOro (axkTtopy, TOOTO meperaya sSKOMOra Oiniblie
(hyHKITIH yIIpaBIiHHS MaIIFHI, KOMIT FOTEpY, IIepeXia 10 HOBUX iHGOOPMAIIHIX TEXHOJIOTIH B yIIPaBIIiHHI —
AaBTOMATH30BaHUX IIEPEBIPOK, PO3MOALTIB; NPUIHATTS, B aBTOMAaTHUYHOMY PEXHMi, pillleHb (eIeKTPOHHE
YpSAAyBaHHA); BCTaHOBJICHHS BeO-KaMmep, 3alpOBaPKEHHs BiIEOCHOCTEPE)KEHb (HAIPHUKIA, HA TAMOXKHI)
1T.01T.II.

[o npyre — cTBOpeHHSs (U1 HeWTpai3alii KOPpyNIIHHUX PU3HKIB 3 OOKY TOW YaCTHHU JAepiKarnapary,
Ky HEMOJIMBO MOKH o 3aMiHuTH EOM), Takux opraHizaliiHHX yMOB, 3a SIKHX BKpacTH, a TaKOX
CKOPHCTaTHCS BKPAJACHUM — CTa€ HEMOXJIMBHM. Y aMEpPUKAHIIB NPUIHATO BBa)KaTH Ty OpraHi3alliiiHy
CUCTEMY XOPOIIIOK0, y SIKii HABITh CaMUU 3alleKJIUil 3JI0BMUCHUK HE 3MIr OM 3aBIaTH 1H BEJIMKOI IKOIHM.
[lono HEMOXIUBOCTI CKOpHCTaTHCA BKpaJeHHUM, TO 1€, Hampukiaj, HedopMalbHI TmepeBipka,
BCTaHOBJICHHSI 1 IOKAapaHHs y pa3i HE3aKOHHOTO 30aradeHHs! IepKCIyKOOBIISL.

ITo Tperte, 11e 3acTOCYBaHHS B JIep>KaBHOMY YIIPABJIiHHI MPUHIAIY CYOCHIIApHOCTI, 3TiTHO 3 SKUM
JiepkaBa BUKOHYE€ JIMIIE Ti (YHKIIIT, SKi OB’ A3aHi 3 HAIlIOHAJILHOIO OE3IIEKOI0, a TAKOXK Ti, BiJl BUKOHAHHS
SIKUX BiJIMOBJISIIOTHCS HeJlepKaBHI (KOMEPIIHHI Ta HEKOMEPIIiiiHi) CTPYKTYpH. 3alydeHHs] TaKuX CTPYKTYp
JI0 BUKOHAHHS YNPaBIIHCHKUX (GYHKIINA (TIpHU II-OMY IONEPEIHE TPOBOJMUTHCS iX aHaIi3, BUABISIOTHCA 1
3aJIMINAIOTHCS JIMIIE NIHCHO 00’€KTUBHO HEOOXiHi) BifOyBa€ThCs MPO30PO, Ha KOHKYPCHUX, JAOTOBIPHUX
3acagax. [Ipu upoMy mi CTpyKTypH (SK HNpaBHIIO, KOJEKTUBH) €, 1O Teplle, TUMYACOBUMU: iX HisUTbHICTD
NPUIUHIETECS 10 JOCATHEHHIO IIiJIel, 3aKiHYEHHIO IOroBOpY, IO POOMTH BHUKOHAHHS BiANIOBIIHHX
¢dyHKIiN 3HA4YHO (HA MOPSAAKK) EKOHOMIYHIIIUM (y IMTOPIBHSHHI 3 INTATHUM IIEPCOHATIOM JIEPIKCITYKOOBIIIB).
[lo-gpyre, 3a3HaueHi KOJEKTUBH € TBOPYMMH, IO MPUIYCKAE 3aCTOCYBaHHs, Yy BUDILIEHHI MmpoOieM,
HOBITHIX, HECTAHJAPTHUX IiXOAIB i pOOUTH YIPaBIiHHS OB AKiCHUM Ta eekTuBHIM. OTXxe, MOBa He
PO TIEPEXiT BiJ MIFOY0I CHCTEMH €KOHOMIYHOTO YIIPaBIiHHSA (KOPYMIIiitHOI, TpOMIi3IKOi, HEKOHKYPEHTHOT,
OropokpaTH4yHOi, Hee(EeKTUBHOI), 0 HEKOPYIIIHHOI, KOHKypeHTHOI, edekTuBHOI. s LBOro OXHUM
3 aBTOpiB 1€l myOuikamii po3po0JieHO BUINEBUKIANCHY CTPATETiI0 TaKOTO IMEpPexXoay, a TaKoXK MOJeb,
TOYHINIe, MBI Mojmemi— OaxaHoi (MPOEKT CHUCTEMH YIPaBIIHHS Taidy33i0, M0 3aCHOBYETHCS
Ha BHIIEC3a3HAYCHUX MPHUHIUIAX) i MOJIENIb MO MEPEX0ay BiJ Jif040i CHUCTEMH €KOHOMIYHOTO YIPaBIIiHHS
1o 6axanoi. Ilpoekr OakaHOi CHCTEMH 3HAaXOAMTHCS 3apa3 Ha eTami peecTpalii aBTOPCHKOrO MpaBa
Ha KopucHY Mojenb. Lleit mpoekt Moxke OyTH 3ampoBaKeHHU 1 peari30BaHU B YIIPaBIiHHI T€0JIOTIYHOO
PO3BIIKOIO Ta BUKOPHUCTAHHSIM HaIp, TOOTO BUKOPUCTAHWH Y 3aMileHHi JlepKreoHampa.

Oco0HMBO BENUKUN €EKT, y BUIIISIII JTOAATKOBUX HAJXOJKCHB 10 OFOJKETY, a TAKOXK BIATIOBITHUX
COLiaJIbHUX MEepeTBOPEHb, HAJacTh IMIHMPOKOMAacIiTaOHE 3acTOCYBAaHHS MiOXOLy, LIO MPOIOHYETHCS,
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y pedopMyBaHHI yChOTO AEPKABHOTO YIPaBIiHHA eKoHOMikotw. Taka pedopma morma 6 3abe3meunTH
HacTaHHs YKpaiHCHKOTO €KOHOMIYHOTO AWBA, K B CBiif wac me BigOymnocs B SAmnowii, 'epmanii, [liBmenHii
Kopei. Tinbkn Hame 4ymo Moryio 0 OyTH mie OibII JTUBOBMKHHM, MPHU3BECTH 0 Oa)KaHUX pe3yNbTaTiB
OUTBII 32 KOPOTKHUH Yac 1 MaTH HabaraTo BHIIUKA e(eKT. | He TUIbKK TOMY , IO CTapTOBi YMOBHU Y HAac Ie
ripmre, HK OyJW, HampWKIam, y 3pyhHoBaHid ['epmanii. Edexr Bim pedopmyBaHHS, MO TMPOMOHYETHCS,
MaTHMe BEJNYE3HUH eKOHOMIYHHH 1 comianbHuil BuMip. [1logo ekoHOMIYHOTO BHMIpY, TO BiH BKIIFOUATHME
TPU CKJIQJOB1 Y BUIIAl JOJATKOBUX HAaIXOIKEHB N0 Aep)KaBHOTO OI0pkeTy: 1) J0AaTKOBI HAAXOIKEHHS,
SIKi PO3KPajaroThCs 3apa3 YHMHOBHUKaMHU 3 OIO/DKETy (32 AESIKUMH OILIHKAMHU, Y JIepKaBi IMIOPIYHO
poskpanaerbest 40-60% Bing BUTpaTHOI YaCTHHU OFOKETY, IO CKIIAZA€ NECATKH MITBSIPIIB JOJ. Ha PIK); 2)
HAJIXO/KEHHSA, MmO OyIyTh OTPUMAaHI B pe3yibTaTi peanizamii NPUHIOWIY CyOCHAIapHOCTI 1 PI3KOTro
CKOPOYCHHS YNCENBHOCTI JepiKanaparTy, a TAaKOX CyTTEBOTO 3MEHILICHHS BUTPAT Ha Pi3HOTO POy COLiabHI
MMaKeTH IS JCPIKCITY)KOOBIIIB, BKJIIOYAIOYM CIeIiadbHi TmeHcii. Taki HamgxoIDKEHHS ITOPiBHIOBATHMYTH
OpIEHTOBAHO JEKIIBKOM MIUIBAPIIB J0JapiB); 3) MOJATKOBI HAaJXOJDKEHHS, IO IOCTYIUIATh BHACIIIOK
CYTTEBOTO MWIiABUIIECHHS PIBHA SIKICHOCTI 1 €(EeKTHBHOCTI E€KOHOMIYHMX YNpPaBIiHCBKUX pimeHb. Lli
HaJXOMKCHHS CKIaIyTh TAaKOXK JECSTKH MUIBAPIiB A0JI. HA PIK.

CTOCOBHO COIIIaJILHOTO 3HAYEHHS BiJ 3aMpOBaPKEHHS aBTOPCHKOI MOJAENi B YNpaBIiHHS
eKOHOMiKOI0. B pesynbTari peanizauii nmpoekry Oyne 3abe3medeHO MPiOPUTET AEPKaBHUX, CYCHiIbHHX
moTped, 3aMiCTh 1HTEpEeCiB OJIrapXivHHX KIilaHiB. BucokomocagoBIli Bxke HE 3MOXKYTh BUKOPHUCTOBYBATH
IepkaBHI (iHAHCOBI TOTOKHM IS BJIACHOTO 30aradeHHs. B pe3ynprari cucTeMa €KOHOMIYHOTO
YIpaBJIiHHS, EKOHOMIYHA Bjajia nepecTaHe OyTH Takow NpHBaOJIWBOIO 1 kajmaHoro. Bce craHe Ha cBoi
MicIsl 1 BKJIQIGHHS Y BJaay NMPUIAHATE OyTH HaWOIbII peHTaOeTbHUMU 1 BTpaTiITh ceHc. Tomi Oi3Hec i
BJIala BiOKPEMIIATHCS, NepKaBa 3a CBOECID CYTTIO TepecTaHe Oyad OJirapxigHor. A Il MaTuMe
BEIMYE3HE EKOHOMIYHE 3HA4YCHHSA: 3 SBUTHCS 3/I0pOBA KOHKYDPEHIliSi EKOHOMIYHAa KOHKYpEHIis,
CKJaIyThcs TMEpelyMOBU [0 MOJOJAHHS MOHOIMONI3MY, HiAyTh peajbHi iHBecTHuii y Oi3Hec. A 1e
O3HaYaTHUME pi3KEe IOXKBABJICHHS EKOHOMIKH, IO NPHU3BEIE, B CBOIO UEpry, 0 MiTHATTS A00poOyTy
TIepEeCiTHUX TPOMAJISTH, 301TBIIEHHS CTIOKUBAHHS, a OTXKE 1 10 TTOJABIIOTO PO3BUTKY €KOHOMIKH 1 TaK I10
KOJy. 3pOCTaHHsS €KOHOMIKH, CTaHAAPTIB >KUTTS iHTeHcu(ikauii BiAMOBIAHUX MONITUYHHX MPOIECIB —
MOBEpHEHHIO BTpaudeHux TeputTopiil. Ilepen VYkpaiHOO pO3KpHIOTBCA IBepi YCiX MDKHapOIHHX
00’€THaHb, TOHOBHUTHCS BTPAUCHUH i1 CYBEpPEHUTET.

BucnoBku. B VYkpaiHi miaTBepIKEHO pealibHI MOXIHMBOCTI IOAANBIIOrO MNPUPOCTY 3araciB
MiHepaJIbHO-CUPOBUHHOT 0a3H, 3 SIKUMH IOB’s3aHi MOTEHLINHHI MOXJIHMBOCTI JOCSTHEHHS €HEpreTHYHOI i
€KOHOMIYHOI Oe3Iekn JepKaBH, HApOITyBaHHS il €KCTIOPTHOTO MOTEHINaTy. Y TOHW ke Jac KepiBHHUIITBO
Hepxcnyx0u reonorii i Haap YKpaiHW, ONMMHUIOCH ... «IiJi BIUTUBAM OpPi€HTOBaHUX Ha Pd omirapxis
3 HAaOMMKYOro OTOYeHHS SIHYKOBMYA, IO MPOJOBXKYIOTH KOHTPOIIOBATH KepiBHHUTBO Jlep:kreoHanpa.
Bonu akTHBHO (hiHAHCYIOTH MOTOYHI MOJITHYHI MPOEKTH Ta CKYMOBYIOTh JPiIOHUX Tra30BHUA0OYBHUKIB, SKi
M TACKOM (iCKambHUX OpraHiB 3MylneHi BimmaBath OizHec. IlomiOHI Meromm BeieHHS Oi3Hecy, IO
CIPUSIIOTH OTPUMAHHIO 0COOMCTOT BUTOJIU Ta PO3KPaJaHHs JACp>KaBHUX KOIITIB HE 3aCTOCOBYBAIIUCS HABITh
3a yaciB Bikropa fnykoBuua» (I"omoBa [lepxkreonanpa).

BuxomoMm 3 curyarii, mo ckiamacs, MOAOJIAHHS KOPYIIIHHUX PU3HUKIB B YIIPaBJIiHHI T'EOJIOTIEIO i
BUKOPHUCTAaHHIM HaJp, MOJISATac y MAaKCUMAJILHOMY 3MEHIIEHHI MUTOMOI Bark JIOACHKOTO (aktopy (1o
nepue). [lo gpyre — e CTBOpEHHS TAKUX OpraHi3alifHUX YMOB, 32 SIKHX BKPACTH, a TAKOXK CKOPUCTATHUCS
BKpaJeHUM — CTae HeMOXJIMBUM. Ilo TpeTe — me 3acTocyBaHHS B AE€pP)KaBHOMY YHPAaBIiHHI HPUHIUILY
cyOCHIiapHOCTI, 3TiTHO 3 SIKUM Jep)KaBa BHKOHY€ JIMIIE Ti (YHKIli, SKi MOB’s3aHi 3 HAI[IOHAJIBHOIO
0e3MeK010, a TAKOXK Ti, Bil BUKOHAHHS SIKUX BiIMOBIISIOTHCS HeAep)KaBHI (KOMEpLiliHi Ta HEKOMEPLilHi)
CTPYKTYpH. 3aMiCTh [IE€p>KaBHOTO amapaTy, [O BUKOHAHHS YIPaBJIIHCBKUX (YHKIIH 3amydaroThCs
HenepxaBHi, sk mpaBmwio, y dopmi TTK. IlpoekT 6akanoi cucTeMH, IO MOXE OYTH BHKOPHCTAHWN
y 3amimenHi Jlep>kreoHaapa, 3HaXOAMTHCS 3apa3 Ha eTali peecTparii aBTOPCHKOrO NpaBa Ha KOPUCHY
Mozxenb. llelr mpoexkT Moke OyTH 3ampoBa/KEHWU 1 peani3oBaHHN SIK B YIPABIiHHI TEOJOTIYHOIO
PO3BITKOI0 Ta BHKOPHWCTAaHHSM HaIp, Tak 1 y pedopMyBaHHI IepKaBHOTO YIPABIIHHA EKOHOMIKOIO
y IIJIOMY.

MixHaponHe 3HAYEHHs 3alpONOHOBAHOTO TMiAXOAY MOKE TOJNSAraTH Yy 3aCTOCYBaHHI HOTO
y BIOCKOHAJICHHI YIPAaBIiHHSA €KOHOMIKOIO 1 B iHIIMX KpaiHax, sk Ha TepeHax Oysmoro CPCP, Ttak i
y 3aXigHUX KpaiHax, ¢ EeKOHOMIYHE VpsSAyBaHHS, Xoda 1 € KOHKYPEHTHHM, TaKOXX MOXe OyTH
BJOCKOHAJEHUM Ha 0a3i BUILE3a3HAUYCHUX MPUHLUIIIB.
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MECHANISM OF CHOICE OF LAW IN REGULATION

OF NON-CONTRACTUAL OBLIGATIONS UNDER

THE LAW OF UKRAINE “ON PRIVATE INTERNATIONAL
LAW” AND ROME II REGULATION:

COMPARATIVE ANALYSIS

The article deals with the approach to regulation of choice of law in the sphere of non-
contractual obligations under Ukrainian legislation, namely the Law of Ukraine “On Private
International Law” (11 July 2005), in comparison with the mechanism implemented under the
Regulation (EC) No 864/2007 of the European Parliament and Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome Il). The general rules on choice of law in both
legislative documents are analyzed, as well as the special rules regarding choice of law on
separate types of non-contractual obligations such as unjust enrichment, product liability, pre-
contractual liability, non-contractual obligations arising out of intellectual property rights, etc. In
the result of the comparison, the propositions on the improvement of Ukrainian legislation on
the choice of law in the sphere of non-contractual obligations were elaborated.

Keywords: non-contractual obligations, Rome Il Regulation, Law of Ukraine “On Private
International Law”, private international law unification, comparative law.

OCHOBHUM JDKEpEIOM MDKHApPOIHOTO IPHBATHOTO TpaBa B YKpaiHi € 3akoH Ykpaiam «lIpo
Mi>KHApOJIHE TIPHUBATHE NPaBOY», AKMil Oyno mpuitHsaTo 23 wepsHsa 2005 p.' Ipoekt 3akony Ykpainu 1mpo
MIIpIT rorysaBcst B 1990-x pp. Tomy BiH mepeiHSIB OCHOBHI MOJIOKEHHS BiJOMHUX Ha TOH yac Pumchkoi
KOHBEHIIiT 1 ['aa3pK0i KOHBEHIIIT 3 KyTiBITi-IPoIaKy”.

KomiziitHOMy peryifoBaHHIO HEJAOTOBIpHMX 3000B’s3aHb mnpucBsiueHo Posminm VII 3akony —
«KomiziliHi HOpMH MIOJ0 HENOTOBIPHHUX 3000B’s3aHB», B AKOMY, BTIM, BMIIIEHO JIMINE YOTHPH CTATTi,
MPUCBSYCHI MUTAHHIO KOJII31MHOTO PEryJIIOBaHHS HEJOTOBIpHUX 3000B’S3aHb — 3arajbHE MPaBUIIO, IPABO,
II0 3aCTOCOBYETHCA [10 3000B’SA3aHb 13 BIAIIKOAYBAaHHSA IIKOAW, TIPaBO, IO 3aCTOCOBYETHCS
IO BIAIMIKOTYBaHHS IIKOIH, 3aBJaHOI BHACIHITOK HEIONIKIB TOBapiB, poOiT (TOCIyr) Ta MpaBo, IO
3aCTOCOBYETBCSA J0 HaOyTTs, 30epekeHHs MaifHa Oe3 JOCTaTHBOI MpaBoBOi miacTaBu. [leskux Bumam
MPaBOBIIHOCHH, B paMKax SKAX MOXXYThb BHHUKAaTH HEJOTOBIpHI 3000B’S3aHHS, MPUCBSYEHO OKpEMi
pO3IUTH 3aKOHY, 30KpeMa KOJi3iiiHi HOPMH IIOJO TMpaB IHTEIEKTyaJIbHOI BJIACHOCTI, MPOTE MHUTAHHS
HEJOTOBIPHOI BiJIOBINaIHHOCTI OKPEMO HE BPETYIhOBAHO.

! Ipo miscnapoone npusamne npaso 2005 (Bepxosra Pana Yipaiuu). Oiyitinuii caiim Bepxoenoi padu Ykpainu.
<https://zakon.rada.gov.ua/rada/show/2709-15> (2018, cepnens, 22).

* Iloerepr, A.C. (2015). 3ak0HOaBCTBO YKpATHH 3 MiXKHAPOIHOTO HPUBATHOIO NPaBa; IIKEPEa 3a03HUCHHS.
Ipusammne npaso i nionpuemuuymso, 13, 16.
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Pernament €C Ne864/2007 mono mpaBa, SIKE 3aCTOCOBYETHCS 10 HEOTOBIpHHX 3000B’s3aHb
(Permament «Pum II»)' HUHI 3aMMIIAETHCA €XMHEM JDKEPEIOM BTOPUHHOTO mpaBa €C, sKke periiaMeHTye
cdepy KOmi3iHHOTO peryiroBaHHS HenoroBipHHX 3000B’s3aHb y €C. Ilpwuitaarts Permamenty «Pum II»
BilirpaJio BaXXJIMBY POJIb Yy Mporeci YHidikamii MiXKHaApOAHOTO TPHUBATHOTO mpaBa B pamkax €C. Ilicms
npuitaaTTs y 1980 poui PuMchkoi KoHBeHIIT” (a 3rofoM Ha ii ocHOBI i Pernamenty «Pum I»’), 3 npeamery
perymoBaHHs SK0I OyJ0 BHKJIIOYEHO HEAOTOBIpHI 3000B’S3aHHSA, MHUTAHHS BPETYJIOBaHHS KOJI3id y wii
cdepi permamMeHTyBaiocsi, B OCHOBHOMY, BHYTpIlIHIMH HopMmamu JnepkaB—wieHiB €C. PoGora Han
JOKYMEHTOM, IO MIPOAOBKYBajJach NpoTAroM Oinbi Hixk 30 pokiB, mpu3Bena 10 GOpMyBaHHS OCTATOYHOTO
Texcty Permamenty Ta iforo npmiiasitrs [apnamenrtom i Pagoro €C Baitky 2007p.”

OTxe, 3a3aralbHUM MPaBUIOM, 3akpimuieHuM y cratTi 48 3akony Ykpainu “Tlpo MixkHapomHe
MpUBaTHE MPaBO” BCTAHOBIIEHO, IO A0 3000B’sI3aHb, IKI BAHUKAIOTH 3 Aii OJHi€l CTOPOHH, 3aCTOCOBYETHCS
IpaBo JIep’KaBH, y SAKill Mana Micie Taka Jis, MPoTe HOpMa TaKOX MICTHTH Yy cO0i BiJICHJIaHHS IO HU3KH
JNOJATKOBUX KOJNI3IHHUX HOPM, sKi MICTATBbCS Yy HACTYIIHUX CTaTTSAX. 30KpeMma, IpaBa Ta 0OOB’SI3KH
3a 3000B’A3aHHIMH, 110 BUHMKAIOTh BHACHIIJOK 3aBJAHHS LIKOIY, BU3HAYAIOTHCS IPABOM AEPKaBH, y AKiH
Maja Micie ais abo iHIa oOCTaBMHA, IO CTajla MiJCTABOO JUIsi BUMOTH MPO BIMIIKOAYBAHHS INKOIM
[IpaBa Ta 000B’s3KM 3a 3000B’S3aHHSIMHU, L0 BHHUKAIOTH BHACIIJOK 3amoMisHHS MIKOAM 32 KOPIOHOM,
SKIIO CTOPOHM MalOTh MicLle IMPOXKHMBAaHHS ab0 MICHE3HAXOKEHHA B OAHIH IepXaBi, BHU3HAYAIOTHCA
npaBoMm wiei aepxapu’. CTOPOHH 30608’ I3aHHS, [0 BUHUKIIO BHACIIIOK 3aBJAHHS IIKOMIH, y Oy Ib-AKHii yac
micis Oro BUHMKHEHHS MOXYTb OOpaTH MpaBo AepkaBH Cymy . KpiM TOro, BiMOBIZHO 10 Y4acTHHH 3
cTarTi 49 mpaBo iHO3eMHOI JIEp)KaBU HE 3aCTOCOBYETHCS B YKpaiHi, SKIIO i 4K iHIIA OOCTaBHHA, IO
cTaja TMiACTaBOIO JJs BHMOTH NP0 BiJIIKOAYBaHHS INKOJAHW, 3a 3aKOHOAABCTBOM YKpaiHM HE €
MIPOTUNPABHOIO. BTiM Takuii Kacka HUI MiIXi/1 3aKPITUIEHO caMe MO0 30008’ 13aHb 13 3aI0 TisTHHS IIIKOIH 1
X04Ya sl Tpyna HeIOroBipHUX 3000B’s3aHb €, MaOyTh, HAHUNCIICHHILIOW, NPOTE BCE K TAaKU HE BKIIIOYAE
B ce0e BCi HEZOTOBIpHI 30008’ I3aHHS.

ToOT0, OCHOBHA KOJNi3iiiHA TPWB’sI3Ka, IO MAaE€ 3aCTOCOBYBATHCH 0 HEJOTOBIPHUX 3000B’s3aHb
BianoBigHO 10 3akoHy Ykpainu «Ilpo MiXHapomHe HpuBaTHE MpaBo» mepeadavae 3acTOCYBaHHS MpaBa
JeprkaBu, e Maja Micle MOAid, 3 sIKOi BUHUKIIO 3000B’I3aHHSL.

3aranpHOIO MPUB’A3KO0I0 3rimHO Pernmamenty Pum Il € miciie HacTaHHS IIKOAM, HE3aJIEXKHO BiJ TOTO,
Jie MaB MicCIle IOpUINYHUHN (aKT, 10 CIPUYMHUB HACTAHHS IIKOAU Ta B SKiM KpalHM 4M KpaiHaxX HaCTYNWIH
omocepeIKoBaHi HaciakK TaKoi noii'. IIpu boMy, Ha BifMiHy Bix miaxomy, BTileHOro y 3aKkoHi YKpainu
“Ilpo MikKHapoaHEe MpHUBAaTHE MpaBo” 3arajoM 3000B’s3aHHS 13 3aBIAHHS LIKOAW HE BUHECEHI Y OKpeMy
HOpMY 1, BiANIOBITHO, PErIaMeHTYIOThCS 3araJibHUM MpaBUiIoM. ToMy, € Zope4HuM TopiBHsAHHS CtatTi 4
PernamenTy ozpasy i3 nBomMa HopMaMy 3akoHY YKpaiHH, IpoTe BCE K Takd BapTO HaM SITATH NPO TaKy
PI3HHITO 0 PO3MEKYBAaHHS MPABOBITHOCHH.

! Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable
to non-contractual obligations (Rome II) 2007 (European Parliament and Council). EUR-Lex. <https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=CELEX%3A32007R0864>.

2 Convention on the law applicable to contractual obligations (Rome Convention) 1980 (European Economic Community).
EUR-Lex. <https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1555428436715&uri=CELEX:41980A0934>
(2018, Bepecens, 10).

* Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable
to contractual obligations (Rome 1)2008 (European Parliament and Council). EUR-Lex. <https://eur-lex.europa.eu/
legal-content/EN/TXT/?qid=1555428517910&uri=CELEX:32008R0593>.

* Tpomenxo, L.O. (2011). Ponb pernamenty «Pum II» B yridikauii mixkuapomHoro npusatsoro npasa 8 €C. Jepoicasa
i npaso, 53, 617.

> 3axon npo mixcnapoone npusamue npaso, 4.1 cm. 49 2005 (BepxosHa Pana Ypainn). Ogiyiiinuii caiim Bepxoenoi
paou Yxpainu. <https://zakon.rada.gov.ua/rada/show/2709-15> (2018, cepnens, 22).

® 3akon npo miscnapoone npusamnue npaso, u.2 cm. 49 2005 (Bepxosna Pana Ykpainn). Ogiyiiinuii caiim Bepxosnoi
paou Yxpainu. <https://zakon.rada.gov.ua/rada/show/2709-15> (2018, cepnens, 22).

7 3akon npo mixcnapoone npusamue npaso, 4.4 cm. 49 2005 (Bepxosna Pana Ykpainn). Ogiyiinuii caiim Bepxosnoi
paou Yrpainu. <https://zakon.rada.gov.ua/rada/show/2709-15> (2018, ceprieHs, 22).

¥ Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable
to non-contractual obligations (Rome II) p.1 art.4 2007 (European Parliament and Council). EUR-Lex.
<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32007R0864>.
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Y PernamenTti nependadyeHO MOMIIMBICTH THYYKOTO TAXOMy TP BHOOpI TpaBa, sKe Mae
3aCTOCOBYBATHCh, 4 CaMe: BH3HAUYEHO MOXKITUBICTh BIAXOMY Bij 3aralbHOTO MPaBHia, SKIIO CTOPOHU MArOTh
CIUIBbHE MICIIC MPOKUBAHHS 3 HA KOPUCTh CITIIBHOTO MICIISI POYKUBAHHS CTopiH1 — aHaJIOTIYHO IO MiAXO0Y,
BTieHoro B 3akoHi Ykpainm “IIpo MmixkHapomHe mpuBaTHE NpaBo” MIOAO 3000B’s3aHb 13 3aMOIiSHHSA
IIKO/IH.

Kpim Toro, y pa3i BCTaHOBIIGHHS, IO NPABOBIJHOCHHH MAalOTh OUTBII TICHHH 3B’S30K i3 I1HIIOIO
KpaiHOIO, HDK Ta, Mo OyJe BU3HAYCHA Ha MiACTaBl BUILEBKA3aHMX TMPaBHJ NPUKPIIJICHHS, TO
3aCTOCOBY€ETHCS TPABO TAKOI KpaiHH'. BCTAHOBIGHHS HAMGIMBII TICHOrO 3B’S3Ky MOXeE OYTH CIPHYHHEHE
ICHyBaHHSM MK CTOPOHAMH IPaBOBIAHOCHH ab0 IOTOBOpY, IO THM YH iHIIMM YHHOM TIOB’SI3aHUH i3
MIPaBOBITHOCHHAMH 13 CIPUYMHEHHS IIKOMW. BTiM, BapTO 3a3HAYMTH, IO IMiJCTABOK JUIS BU3HAYCHHS
TaKOTO 3B’S3Ky MOKe OyTH HE JIWIIe iCHYFOUMH OTOBIp ajie i MOroBip SKWH He BiIOYBCS, BHACHIIOK 3pUBY
IeperoBopiB abo JOTroBip, 1O OyJI0 aHyJIhOBaHO, a00 II€ MOXYTh OYTH MPaBOBIMHOCHHH CIMEWHOTO
XapaxTepy .

Takuii maXil OOTPYHTOBYEThCS CHpaBeIIMBUM OalaHCOM IHTEpECiB OCOOM, sSKa MPUTATAETHCS
JIO BiJINIOBIAIBHOCTI, 1 0COOM, SIKil 3aIOMisTHO MIKOY, & TAKOXK LeH MiAXiJ BiAMOBiaE Cy4acHId KOHIIETIIIii
npaBa UUBLIEHO-TIPABOBOT BiJIOBIAATBHOCTI 1 PO3BUTKY CHCTEM BIAMOBIAaIbHOCTI 0€3 BHHHU. 3BaXKar0uu
Ha 0COOJMBOCTI Cy4acHOTO CBITYy Ta Horo riodanizaunito, GopMmyia IPUKPIIUIEHHS 3aKpiruieHa y Pernamenri
BHJAETECS OLIBII OOTPYHTOBAHOI, a 1ii BHKOPHCTAHHS MpPH3BEAE [0 MPOCTIIIOr0 BHU3HAYECHHS
MIPaBOIIOPAIKY, IO MiAJATae 3aCTOCYBAHHIO.

3 orysay Ha BUIE3a3HAY€HE, BapTO YTOYHWTH 3arajbHE MPaBWIIO, 3aKpiluieHe Yy 3akoHi YKpaiHu
“Ilpo MixHapoJHEe MPHUBATHE MPaBO’ Ta 3aKPIMUTH MPUB’SA3KY 10 MICI HACTaHHS IIKOJM 3aMiCTh MiCIls
BYMHEHHS Jii, [0 CIIPUYHWHWIA HACTaHHS MKoau. KpiM Toro, BapTo T0aTH MOJIOKEHHS MIOJ0 MOYKITUBOTO
BIJIXO/y BiJ 3arajibHOTO MpaBHJIa caMe JIO CTATTI, 10 3aKPIIUIIOE 3arajibHe MPAaBUJIO aHAJIOTIYHO 10 HOPM
II0JI0 OKPEMHUX BHIIB 3000B’s3aHb, TOOTO 00’€HATH JBI HOPMH: KA MICTUThH 3arajbHE MPABWIO Ta sSKa
pernamenTye 3000B’sI3aHHS 13 3aIOAISTHHS [ITKOTH.

HesBaxarounm Ha Te, IO MigXiA MIOAO TMEPIIOi 3 MOKJIMBUX IIACTaB BIiIXOMy Bill 3aCTOCYBaHHS
3araJpHOrO MpaBWwia Ta (QOPMYITH NPUKPIMJIEHHS MO0 oOpaHHS TMpaBa, LI0 3aCTOCOBYETHCS
110 3000B’s13aHb 13 3aMOiSTHHS IIKOAH — MPABO CIIIEHOTO MICIlS TPOKUBaHHS CTOPiH, 30iracThcs y 3aKOHi
VYkpaiau “TIpo mi>kaapoaHe nmpuBaTHe mpaBo” Ta Permamenti €C “Pum 117, HacTymHI miACTaBU TSl TAKOTO
Bigxoay pizHAThCs. [1iaXix BiAMOBIIHO IO SIKOTO 3IMCHIOETHCS BIAXIJ B 3arajbHOIO IpaBUjia Ha KOPUCTh
mpaBa HaHOIBII TICHOTO 3B’s3KY, AKHU 3akpiruieHuii y Permamenti Pum 11 BOauaeTbcst oOrpyHTOBaHMM Ta
JIOTIYHUM, a OTKE TOPEYHUM OyI1e HOTo 3aKpiIICHHS Y 3aKOHOABCTBI YKpaiHU PO Mi>KHAPOIHE PHBATHE
IPaBO Ha Psjy i3 BiIXOJ0M Ha KOPHUCTh 3aKOHY CyIy 3a BHOOpOM CTOpPiH, @ MOXKE 1 3aMICTh MpaBa CTOPIH
Ha 00paHHs 3aKOHY Cyay. SIK BiloMO, came BiAXif BiJl aHAJIOTIYHUX HOPM € OJIHUM i3 CIIOCOOIB YHUKHEHHS
forum shopping, 1o Takox € omHi€o 3 mineii Pernamenty “Pum 11",

CremianbHi  KOMi3iMHI TpwB’s3kM Takok TmependadeHi Pozmimom VII 3akony VYkpaiam «lIpo
MiXKHapoJHE MpHUBaTHE TPaBO» CTOCOBHO BHUMOT TIPO BIANIKOAYBaHHsS IIKOAW, 3aBJAHOT BHACIIIOK
HEZOJIKiB TOBapiB, poOiT (TociTyT) Ta 3000B’s13aHb i3 Oe3migcTaBHOTO 30araueHHs.

Tak, 10 BUMOTH TIPO BiIIIKOMYyBaHHS INKOIW Ha BHOIp TOTEPHIOrO 3aCTOCOBYETHCS: 1) TpaBo
JICpKaBH, Yy AKifl 3HAXOIUTHCS MICIC TPOKUBAHHS, MICIIE3HAXO/PKCHHS a00 OCHOBHE MICIE IisSUTBHOCTI
MOTEPIIOro; 2) MpaBoO ICp)KaBH, Y SAKIH 3HAXOAMTHCS Micle NPOXKHUBaHHSI ab0 MiCIEe3HAXOMKESHHS
BHTOTOBJIIOBAaYa TOBApy a00 BUKOHABII poOoTH (TIOCITYTH); 3) IPaBo AepKaBH, y K MOTepHini npuaoas
TOBap a6o B SKiif JUI HOrO OyJIa BUKOHAHA poGOTa (HajaHa mociyra)’ .

' Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable
to non-contractual obligations (Rome II) p.2 art.4 2007 (European Parliament and Council). EUR-Lex.
<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32007R0864>.

? Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable
to non-contractual obligations (Rome II) p.3 art.4 2007 (European Parliament and Council). EUR-Lex.
<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32007R0864>.

? Stone, P. (2007). The Rome II Regulation on Choice of Law in Tort. Ankara Law Review, 4, 2, 115.

* Okoli, Chukwuma, Omoshemime Arishe, G. (2012). The Operation of the Escape Clauses in the Rome Convention,
Rome I Regulation and Rome II Regulation. Journal of Private International Law, 8, 3, 536.

> 3axon npo mixcnapoone npusammue npaso, cm. 50 2005 (Bepxosna Pana Ykpainn). Ogiyitinuii caiim Bepxoenoi
paou Yrpainu. <https://zakon.rada.gov.ua/rada/show/2709-15> (2018, cepriens, 22).
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IIpu mpomy y crarti 5 Permamenty «Pum II» mepembaueHo 3acTocyBaHHs: 1) mpaBa KpaiHH, Je
ocoba, sKii 3aBOaHO LIKOAY Ma€ CBOE 3BHYalHE MiclLie MPOXMBAaHHS B ACHb 3aBAaHHS LIKOIH, SKIIO
mpoayKIis Oyna BUMyLIeHa HA PUHOK L€l KpaiHu; abo, Ipy HEBUKOHAHHI Li€l yMOBH, 2) IpaBa KpaiHu, ae
Oyma mpuadaHa IS MPOAYKIIS, SKIIO MPOMYKIsl Oyya BHITyIIeHa Ha pUHOK B Hil KpaiHi; abo, mpu
HEBUKOHAHHI 11i€i YMOBH, 3)IpaBa KpaiHu, Je HacTaja IIKOJa, SKIIO MPOAYKIIist OyJia BUMYIIIeHA Ha PHHOK
i€l kpainm.

Sk Gaummo, y 3akoHOnaBcTBI Ykpaiam Ta Permamenti «Pum Il» crmocrepiraerbest pisHHMA Miaxina
JI0 KOJII3IfHOTO peryiroBaHHsS IMX BiJHOCHH. 3rimHOo 3akoHy YKpaiHW moTepmiimii oOupae
MPaBOMOPSAZOK, L0 MiAJMArae 3acTOCYBaHHIO, 3 IEBHOTO MeEpeiiKy, ToAi AK y PermameHTti BH3Hau€HO
O1IbLI YiTKI MpaBUiia BUSHAYCHHs MPABOMOPSAAKY. 3 OZHOro OOKY MiAXiA, 3aKpilUIeHWH y 3aKOHOJaBCTBI
Vkpainu, ONbII CHOPUSTIMBHHA JUIS IMOTEPIIOro, NpPOTe I[e MOXEe MPHU3BECTH JIO MEeBHOT
Herepen0ayyBaHOCTI y MUTAaHHI 3aCTOCOBYBAHOI'O mpaBa. KpiM TOro, MOTEPIIUN HE 3aBXKIU BOJIOMIE
CIIeU(pIYHUMHA 3HAHHSIMH JUISI TOTO, IMOO BHU3HAYHUTH, SIKHA caMe IMPaBOIMOPSIAOK € HaWOIIbII
CHPUSATIMBHUM AJIS1 HbOTO. BinmoBigHo, BIpOBaKeHHS MOPSIKY, epeadadeHoro PermamenToM, 4n xoua
0 mpuHIOHITY, SKUH BHKOPUCTOBYeThbcA y PermamenTti, mpu3Beno Om g0 Oinpmoi mependadyBaHOCTI
y mATaHHI BUOOPY mpasa.

3akoHOM VYkpaiHM mependavyeHo, 0o [0 3000B’s3aHb, 110 BUHHUKIM BHACHIJOK HaOyTTH,
30epekeHHs MaiiHa 0e3 JoCTaTHIX MPAaBOBUX ITiJICTAB, 3aCTOCOBYETHCS MPABO JIEPKABH, y SKiM Taki mil
Manu micne. [Ipu 1poMy cTOpoHH 3000B’Si3aHHSA y OyIb-sIKHW Yac Mmiclisi HOro BUHUKHEHHS MOXYTh
JIOMOBHUTHUCS TIPO 3aCTOCYBaHHS IO HHOTO TIpaBa AepkaBu cyny. BimmosimHo go Pernamenty «Pum I1»
710 LIMX HEJOTOBipHMX 3000B’S3aHb MependadyeHo 3acTOCYBaHHS IpaBa MicUsl CHiIBHOTO IPOXHBAHHS
CTOpiH, MpaBo KpaiHu Ne BimOymnocs Oe3mifcTaBHe 30aradeHHs Ta MpaBO HAWOINBII TICHOTO 3B’S3KY.
Pasom 3 TuM, 3Baxkaroun Ha OCOOTMBOCTI JESKHUX IPaBOBIAHOCHH (30KpeMa eJNeKTpOHHa TOPTriBi,
OnoK4eitHu Ta moaiOHe) MpuB’sA3Ka 0 Micls BUMHEHHS Aill He 3aBkau Oyjae cIpanboBYyBaTH, TaK CaMO
He 3aBXIu OyZe MOXIIMBICTh peali3yBaTH MpaBO Ha BUOIp mpaBomopsaky. Bmaxaio, 110 HopMma
MOBUHHA OyTH pO3MIMpPEHAa IHIIMMH TMpaBUIaMH TMPHUKPIMJICHHS, M0 O 3aCTOCOBYBAJHUCS Y BHIAIKY
HE CHPAlIOBaHHSA MEpIIOTo Ipaswia. MOXIMBO y JaHOMY BHUIAAKYy OOIpyHTOBaHMM Oyino 0
3aKpiIUIeHHS IpaBHJia 3aCTOCYBAaHHS MpaBa HalOiIbII Bpa3inuBoi cTOpoHH. Tak caMo TyT BapTo wie pa3
3a3HAYUTH, 110 HAa CHOTOHI CIIOCTEPIraeThCs BiAXiA BiJl MpaBa BUOOPY CTOPOHAMHU IpaBa KpaiHW Cymy,
a OT)Ke MpH peopMyBaHHI 3aKOHOJABCTBa Y KpaiHU Mpo MiXKHApOJHE MPUBATHE MPaBO CIiJ BpaxyBaTH
et 1ocsia.

Jdo mpaBoBigHOCHH Yy cdepi mpaBa iHTENEKTyallbHOI BIIACHOCTI BITYM3HSHE 3aKOHOAABCTBO
nepeadaydae 3acTOCYBaHHS IIpaBa KpaiHU y AKiM BUMAarae€TbCsl 3axucT Lux npas. Ilpm mpomy nurtaHHs
KOJII31{HOTO PeryII0oBaHHS BUHECEHO B okpemmid po3ain IV 3akony Ykpaiam “IIpo MixkHapoaHe MpHUBaTHE
paBo” i B HbOMY HE MPOBOAUTHCS PI3HUIS MK JOTOBIPHUMH Ta HEIOTOBIPHMMH 3000B’S3aHHSMHU, IO
BUHHKAIOTh BHACIIIOK TOPYIIEHHs Takux mpas'. Lle He BapTO PO3IIAATH AK HENOJIK, CKOpIlle HABIAKH,
OCKUJIBKH 11€ TOBOPUTH MPO OAHOOOPA3HICTh KOJMi31HHOTO peryiOBaHHS TaKMX BiIHOCHH.

3rigno 13 Pernamentom «Pum II» mepexbaueHo 3acTocyBaHHS IpaBa KpaiHH, A0 SKOi BUCYBA€THCSA
BHMOTa IPO 3aXHCT, abo (y BHMAnKy 3acTocyBaHHs mpaBa €C) mpaBo KpaiHH, e MpaBo 6YI0 MOPYIICHO .
OTXe 3aKOHOIaBCTBO YKpaiHM aHAJOTidYHE BUMOTaM, SIKi BUCYBArOThCS IipaBoM €C.

[lomo mpaBmI PO3B’sI3aHHS KOMI3il y MUTAaHHAX HETOOPOCOBICHOI KOHKYPEHIIil, TO CIIiJ 3ayBa’KHUTH,
mo y 3akoHi Ykpainu «lIpo MikHapoIHe mpuBaTHE HpaBo» CIelliajdbHa HOpMa BiacyTHs. Pazom 3 T,
y Pernamenti «Pum II» 1o mmx npaBOBiZHOCHMH mependadeHo OOCHTh OaraTOAacleKTHHH MEXaHi3M
KOJII31IHHOTO peryNoBaHHA. 3a 3arajlbHUM MpPaBWIOM 3aCTOCYBaHHS MpaBa KpaiHW, Ha TEPUTOPii SKOi
3a4inmaloThcsi a00 MOXKYTh 3ayilaTUCh KOHKYPEHTHI BIJHOCHMHM a00 KOJEKTHUBHI IHTEpECH CIIOKUBaUiB.
Kpim Toro y HOpMi 3aKpilsIecHO IOCHTh JeTalbHHH MEXaHi3M 3aCTOCYBaHHS NpaBa Y BHUIAAKaX, SKIIO
MTOPYIICHHS 3aYilaroTh MpaBa JIMIIE OJHOTO KOHKYpEHTa (3arajbHe MPaBHIIO — MICIT HACTAHHS IITKOMH),
y BUTIAAKy OOMEKEHHS KOHKYPEHIIii (MpaBo KpaiHu, Jie 3a9illacThCs YA MOXKE 3a4ilaTUCS PUHOK a0o TpaBo

' 3akon npo mixcnapoone npusamne npaso, cm.36-37 2005 (Bepxosua Pama Yxpaiuu). Ogiyiiinuii caiim Bepxosnoi
paou Yrpainu. <https://zakon.rada.gov.ua/rada/show/2709-15> (2018, ceprieHs, 22).

? Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable
to non-contractual obligations (Rome II) art.8 2007 (European Parliament and Council). EUR-Lex.
<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32007R0864>.

178



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 6 Issue 2 2019

KpaiHU-TOMIIHITIFO Bi,Z[HOBi,Z[a‘la)l. BaxxnuBuM Hr0aHCOM 1€l HOpMH € Te, MO y cdepi MUX BiTHOCHH
HE JT03BOJISIETHCS BiXiJ BiJl 3aKPIIUIEHUX HOPM IIJISIXOM YTOAM CTOPiH PO 0OpaHHs MpaBa.

[MutanHs 3actocyBaHHS mpaBa Yy cdepi HENOToBIpHHX 3000B’s3aHb Y pa3i 3aBAaHHS MIKOAH
HaBKOJIMITHBOMY CEpEIOBHUIIY TaKOXX OKPEMO He BperyipoBaHO 3akoHOM Ykpaiam «llpo mixHapomHe
MIpUBATHE TPaBOY», MO € ICTOTHOIO MPOTAIWHOIO BITYM3HSIHOTO 3aKOHOMABCTBA. BimmoBimHO 1O cTaTTi 7
Pernamenty «Pum II» mae 3acTocoByBaTHCh 3arajpHe NMpaBMJIO, TOOTO MPaBO KpaiHM HACTAHHS IIKOIH,
Ko ocoba, II0 BUMAarae 3axucTy TaKoro ImpaBa He oOepe MiICTaBOIO IS CBOIX BHMOT MPaBO KpaiHW, ae
CTaBCsA IOPUAWNYHUN akT, IO TPU3BIB JO HACTaHHSA IMKOAW. Ha Hamr morisan Mmiaxid, BTiIICHWH
y Permamenti Pum II, mo nepexnbavae 3acTOCyBaHHs INpaBa MiCIls 3aBIaHHsS IIKOJIH, SK 3arajbHOrO
MpaBUiIa, y IbOMY BUIIAJKY, € IILIKOM OOIPYHTOBaHKM Ta JIOTIYHUM.

He BperynsoBani B 3akoni Ykpainu «IIpo MixkHapoHe IpuBaTHE MPaBoO» 1 BIIHOCHHM, 1110 TTOB’ A3aHi
i3 cTpaiikaMu abo JOKayTam®, TOMi SK 3TiMHO 13 €BPOMEHCHKUM 3aKOHOIABCTBOM JIO ITMX BiIHOCHH
nepea0aueHo 3aCTOCYBAHHS [IPABO KPAiHU e MM MicIle I cTpaiiku a6o moKayTu’. OTXe Y 3aKOHOJABCTBI
KpaiHU iCHye TporaimHa, ska MoTpedye YCyHEHHsS 1 ska, Ha Hall TIOTIAN, MOXKe OyTH BperyliboBaHa
CIIEeIiaTbHO0 HOPMOIO, [0 Ma€ Mepea0aunTH 3aCTOCYBAaHHS ITpaBa MicIlsl BAMHECHHS Jil y KacKasi 3 MpaBoM
MICIIl HACTaHHS IIKOIW, aje 3a YMOB BHECEHHS BiJIMOBIIHWUX 3MiH IIOJO BIJNOBINATBHOCTI 3a Taki il
JI0 IIMBUTFHOTO 3aKOHOJABCTBA Y KpaiHH

[IpaBmiia 3acTOCYBaHHS KOII3IMHUX MPHB 30K Yy HEAOTOBIPHUX 3000B’S3aHHAX 3 BEIEHHS YYXKUX
crpaB 0e3 JOpyUYeHHS TaKOXXK HE 3HAWIUIN CIEHialbHOTO 3aKpPIIUICHHS Y 3aKOHOAAaBCTBI YKpaiHu. 3rimHo i3
crartero 11 Pernmamenty «Pum II», mo nux npaBoBigHOCHH nepeadaueHo 3aCTOCYBaHHA MPaBa, M0 PETYIII0e
ICHYFOUI B3a€EMOBITHOCHHU BHXOJSYH 13 CIIJIBHOTO MiCHs TPOKWBAaHHS CTOPiH, MICIS BYMHEHHS i,
HaWOLIBII TiICHOTO 3B’ sA3KYy. OCKIIBKH IIi MPAaBOBITHOCHHH YACTIIlle 32 BCE BUHUKAIOTh BHACIIIOK ICHYIOUHX
BITHOCHMH MIDK CTOpOHAMH, MinXin peanizoBanuili y Permamenti «Pum Il», Ha Ham mormsnm, € Oinbin
0oOTpyHTOBaHUM 1 MOXe OyTH BpaxOBaHUU NPU yIOCKOHAICHHI BITYM3HIHOTO 3aKOHO/IAaBCTBA.

Y 3akoHOMABCTBI YKpaiHW B3araii HE BPEeTyJIhOBaHO PO3B’s3aHHSA KOMi3iil y cdepi mepemaoroBipHOi
BifmoBigaipHOCTi. Tomi sk BiamomimHo 0 crarti 12 Permamenty «Pum I» BcraHoBieHO, MO 0 KX
MPaBOBIAHOCHMH Ma€ 3aCTOCOBYBATHCH MPaBO, IO 3aCTOCOBYBAJIOCH OU JI0 AOTOBOPY, MPABO MiCIS HACTAHHS
KO/, TIPABO CHUIFHOTO 3BHYANHOTO MICI MPOXHUBAHHS CTOPiH, a00 MpaBO HAWOUIBII TiCHOTO 3B’SI3KY.
Braskaemo, 1110 3a TAKMX YMOB BKIIMBO 3aKPIMHUTH KOHIIEMITIIO MTePEII0TOBIpHOI BiAITOBIAAIEHOCTI B paMKax
LIUBUIBHOTO 3aKOHOJABCTBA, a/KE€ HA CHOTOJHI aHAJIOTIS iCHYE JIMIe B CIMEHHOMY IpaBi — BiJIIKOTYBaHHS
30UTKIB y 3B’SI3Ky i3 MIATOTOBKOIO JIO BECULIA, SKIIO IDTFO0 He BinOyBcs. BimmomimHo, micns 3akpiruieHHS
y IUBUTHHOMY 3aKOHOJIAaBCTBI HOPM MaTepialbHOTO TIpaBa, MOKJIMBE 3aKPIIUICHHS BiAMOBITHOI KOMi3iiHOL
NIPUB’A3KK Ha PiBHI MKHAPOHOTO TIpaBa 3a aHaJIoriero 3 Hopmamu Permamenty «Pum [I».

OxpeMo BapTO 3yNMUHHUTUCS Ha 3aKpilUIEHHI MOJOKEHb LIOAO0 BHOOPY IMpaBa CTOpOHaMH Y cdepi
HEJOTOBIPHUX 3000B’s13aHb. SIK B)Ke 3a3HA4YANOCS BUINE, 3aKOHOM Ykpaiaum “IIpo MikHapoIHE MpHUBaTHE
MpaBo” 100 ACAKUX BHUJIB HEAOTOBIPHUX 3000B’sI3aHb, & caMe 3000B’sA3aHHS BHACIIIOK BiJIIIKOIYBaHHS
IKOAM Ta 3000B’s3aHHs i3 Oe3migcTaBHOTO 30aradeHHs, nepeadaueHo MOXKIMBICTH OOpaHHS CTOpOHAMHU
mpaBa cyay. llimxim, 3akpiruienuit y Permamenti Pum Il kapawHampHO Bifpi3HSETHCA BiJ BTIIIEHOTO
y 3aKOHOIABCTBI Ykpainu. Tak, 3rimao cratTi 14 PermaMeHTy CTOpOHHM MaroTh IpaBO OOpaTH MpaBo, IO
MiJUIATa€ 3aCTOCYBAHHIO 1 Takuil BUOIp HE OOMEXKYEThCS JUIIE mpaBoM cyay. OOMexeHHs npaBa BHOOPY
CTOpiH OOMEXYEThCSI YAaCTKOBO JIMIIE MPAaBOM HAWHOINBII TICHOTO 3B’S3Ky, TOOTO Y BHUMAAKY SKIIO
Ha MOMEHT HAaCTaHHS IIKOJIN BCi €JIEMEHTH CHUTYaIlil 3HAXOIMIKCS Ha TEPUTOPIi OHIET UM TEeKITBKOX KpaiH,
npaBo oOpaHe CTOPOHAMH HeE MOXe OOMEXYBaTH 3aCTOCYBaHHS HOPM Takoi KpaiHW, BIAXiA BiJ SIKUX
HE JI03BOJIAETHCS IIUTIXOM YIOAH CTOPiH’. [OBOPHTH OJHO3HAYHO MPO JOLIIBHICTb IMILIEMEHTALIT TAKOrO
miaxoay B YKpaiHU IIe 3apaHo, MpPOTe OYEBHIHO, IO TaKi HOPMH, HA IIEBHOMY, OyAyTh BIIPOBAlKEHI
y 3aKOHOJIABCTBO y BUMAJIKY MMOJANBIIOT iHTeTpamii YKpaiHH B €BpOIEHChKE CIIIBTOBAPUCTBO.

! Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable
to non-contractual obligations (Rome II) art.6 2007 (European Parliament and Council). EUR-Lex.
<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32007R0864>.

2 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable
to non-contractual obligations (Rome II) art.9 2007 (European Parliament and Council). EUR-Lex.
<https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32007R0864>.

? Tpomenxo, L.O. (2010). OcobmuBocTi 3acTocyBanus lex voluntatis 10 HeIOrOBipHIX 30608’ 13aHb BiAOBIIHO

no Pernmamenty Pum II. Axmyansui npobremu misxcnapoonux sionocun, 90, 179.
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OTxe, KOINi3iifHE peryitoBaHHS HENOTOBIpHHX 3000B’si3aHb, Ta 30KpeMa 3000B’s3aHb i3 3aBIaHHS
ITKOM, 3TiMTHO 3aKoHY Ykpainm “IIpo MiKHapomgHE MpUBATHE MPaBO” BUXOAWTH i3 3arajlbHOTO IIPaBHIIa
NPUKPIIJICHHS — TIpaBa KpaiHW, Je cTajacs MOJis, 1o mpu3Bena 1o HactaHHs mkoau. [{ono 30008’ s13aHb
i3 3aBIaHHS IIKOOW TaKOX, Yy BHNAAKY SKIIO CTOPOHM 3000B’S3aHHS MNPOKMBAIOTh B OJHIM KpaiHi,
3aCTOCOBYETHCS TMpaBa CHUTHPHOTO MICIS MTPOYKUBAHHS CTOPIiH, a TAKOX JOITyCKAETHCSA OOpPaHHSI CTOPOHAMHU
npaBa cyny. Ha psny i3 3arajgbHUM HpaBUIOM, YKPATHChKE 3aKOHOJABCTBO MICTHTh JACKUIbKA CIEIiaIbHUX
HopM: (1) ImIomo 3aBHaHHS IIKOAM MPOIYKII€IO0 — Ha BUOIp MOTEpPHiNIOr0 MpaBO MICIs MPOXHUBaHHS a0o
MICII€3HaX0/PKEHHSI TOTEPIIIOro, IMpaBO MICIH MPOKUBaHHSA ab0 MICIe3HAXO/KEHHS TMOCTadalbHHUKA
poayKiii, podit abo mocimyr abo mpaBa MICIlT BHKOHAHHS POOIT 4w mpuad0aHHS ToBapy; Ta (2) momo
3000B’s13aHb 13 0€3MiICTaBHOro 30araueHHs — NPaBO JEPXKaBH, JI& Mald Micle Iii, 10 TpU3BEIH
JI0 BUHUKHEHHS 3000B’s13aHb Ta MPaBO KpaiHu Cyy 32 BUOOPOM MOTEPITLIIOTO.

PernamenT Pum II mictuts 6imein nudepeHIiiioBaHuii miAXia A0 KOMI3IHHOTO peryIoBaHHS JTaHOTO
BUJY 3000B’513aHb Ta BUXOJMTH i3 3araJIbHOTO MPaBHJIA MICIISl HACTAHHS IIKOJHU, a TAaKOX JOMycKae BUOIp
mpaBa CTOPOHAMH Yy BCIX CHTyallisiX 3a BUKIIOYCHHSM 3000B’f3aHb, IO BHHUKAIOTH BHACIIIOK
HEZ00pPOCOBICHOT KOHKYPEHINI Ta IIMOJ0 3acCTOCyBaHHsS MyOJIYHOTO TMOPSAIKY. 3aKpiIUICeHHS OKPEeMUX
CHeIiaJIbHUX HOPM IIOJ0 JOCTaTHBhO BEJIMKOI KINBKOCTI 3000B’si3aHb y PeriaMeHTi 103BOJs€ BpaxyBaTh
cneungpiky THX YU IHIIMX BIJHOCHH NpH BU3HA4YeHHI (OpPMYJIHM TPHUKPIIUIEHHS — O3HaKa, sIkoi Opakye
3aKOHO/IaBCTBY YKpaiHH MPO MiXKHAPOJIHE MIpUBaTHE mpaBo. KpiM Toro BaXIIMBOIO HOBEJOK PeriameHTy €
3aKpIIUICHHS TIMPOKe 3acTocyBaHHs lex voluntatis, Toai sk 3akoH YkpaiHn oOMexye BHOIp mpaBa JIHIIE
NPaBOM CYIY 1 JOITYCKa€ThCS JIUIIE Y ABOX BUJIIB 3000B’A3aHb.

3aranoM miAXiA 0 KOJMi3iHHOTO peryiroBaHH:, 3akpiruieHuil y Permamenti €C Ne864/2007 momo
IpaBa, fKe 3aCTOCOBYETHCS 10 HEAOTOBIPHUX 3000B’S3aHb MOXE CTAaTH OCHOBOIO [UISI BJIOCKOHAJICHHS
3aKOHOZAABCTBA Y KpaiHM PO MKHAPOJHE MPUBATHE MPAaBO.
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LEGAL STATUS OF THE DATA EXCLUSIVITY

FOR ORIGINAL MEDICINAL PRODUCTS

AND PROTECTION OF INTELLECTUAL PROPERTY
RIGHTS TO PRECLINICAL AND CLINICAL TRIALS

This research deals with the legal nature and functions of the legal status of the data exclusivity
for medicinal products and analyses specifics of granting the data exclusivity legal status
for medicinal products in Ukraine, subject to the relevant obligations of Ukraine under the EU
Association Agreement. Also, the article presents some examples of functioning of the legal
status of the data exclusivity for medicinal products in foreign countries. In the article,
the authors give their own definition of the concept of Data Exclusivity. The authors analyze
the essence of preclinical and clinical trial data. Moreover, the article reveals the specifics
of protecting intellectual property rights to preclinical and clinical trial data in Ukraine.
Keywords: the data exclusivity for medicinal products, original medicinal product, generic
medicinal product.

Problem statement. It may take from several years to several decades of years to develop an original
medicinal product and to carry out its preclinical and clinical trials and, accordingly, it comes at a high
price to a pharmaceutical company. In view of this, before putting an original medicinal product on the
market of such or the other country, a pharmaceutical company must consider two factors: 1. whether
the country’s laws provide for the status of the data exclusivity being available to such company with
respect to its original medicinal product and 2. whether the country guarantees to such company the
protection of intellectual property rights to preclinical and clinical trials.

The research issue is of current interests in view that Ukraine lacks comprehensive research
relating to the granting of the data exclusivity legal status for original medicinal products and protection of
intellectual property rights to preclinical and clinical trials.

Research progress. There has been no comprehensive research relating to the granting of the data
exclusivity legal status for original medicinal products and protection of intellectual property rights to
preclinical and clinical trials in Ukraine.

The purpose and tasks of the article are to analyze the data exclusivity legal status for medicinal
products and its specifics in Ukraine, as well as the specifics related to the protection of intellectual
property rights to preclinical and clinical trials in Ukraine.

Statement of basic materials. In order to enable Ukrainian citizens to exercise their rights to health,
the state ensures that the most needed medicinal products are affordable and that citizens are protected
whenever any harm is done to their health due to using medicinal products according to their medical
indications, and grants benefits and guarantees to certain groups of population and categories of citizens
relating to their provision with medicinal products if they become ill. Thus, the state regulates thoroughly
the market access to medicinal products.

As provided in article 2 of Law of Ukraine on Medicinal Products No. 123/96-BP, dated 4 April
1996 (the "Law")', a medicinal product is any substance or combination of substances (one or more active
pharmaceutical ingredients and excipients) capable of and intended for treating or preventing diseases in
human beings, or any substance or combination of substances (one or more active pharmaceutical
ingredients (API) and excipients) that may be administered for preventing a pregnancy, restoring, correcting

' 3axon npo nikapcvki 3aco6u 1996 (Bepxosna Pana Yipainn). Ogiyitinuii caiim Bepxosnoi Paou Yxpainu.
<https://zakon.rada.gov.ua/laws/show/123/96-%D0%B2%D1%80>. (2019, April, 15).
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or modifying physiological functions by exerting a pharmacological, immunological or metabolic action, or
to making a medical diagnosis.

The medicinal products intended for treating or preventing diseases undergo thorough control by the
state at all stages while they are marketed. State registration of a medicinal product is the key instrument
available to the state to regulate this process. Thus, pursuant to article 9(1) of the Law, medicinal products
are permitted for application in Ukraine after their state registration thereof.

The state registration of medicinal products is conducted on the basis of an application submitted to
the central body of executive power that implements the public policy relating to healthcare.

An application for the state registration of a medicinal product must contain the manufacturer’s name
and address; its registered address and address of its manufacturing facilities; the name of a medicinal
product and its trade name; the name of an active substance (in Latin); synonyms; pharmaceutical form; full
composition of a medicinal product; indications and contra-indications; dosage; dispensing conditions;
modes of administration; shelf life and storage conditions; information on the packaging; information on
the registration of the medicinal product in other countries, including name of the country, number and date
of the registration (article 9(2) of the Law).

An application must be accompanied by materials of preclinical study, clinical trials and expert
examination; pharmacopoeia article or materials related to methods of medicine quality control, draft
process procedure or information on production process; samples of the medicinal product; its packing;
document evidencing payment of the registration fee. An application for state registration of a medicinal
product registered by a competent body in the United States, Switzerland, Japan, Australia, Canada or the
European Union and medicinal product registered under a centralized procedure by a competent body of the
European Union for use in the territory of such countries or member states of the European Union must be
accompanied solely by materials related to methods of medicinal product quality control; registration
dossier materials; samples of the packaging of a medicinal product with labelling written in the language
for labelling of medicinal products as provided for by this Law, and medicinal product use instructions
written in the language required by this Law, and document certifying that the registration fee has been
paid.

Thus, preclinical and clinical studies precede the state registration of a medicinal product and, in
particular, an original medicinal product.

The public policy related to creating, manufacturing, quality control of, and selling, medicinal
products is aimed at supporting scientific research of, creating and implementing new technologies and at
developing the manufacture of highly efficient and safe medicinal products, meeting public demands for
medicinal products of proper quality.

In view that the development of an original (innovative) medicinal product and its preclinical and
clinical trials take on average from 10 to 12 years and cost to an innovating pharmaceutical company from
USD 0.8 to 1.2 billion', most countries, in addition to guaranteeing to such company that its intellectual
property rights are protected, also grant the status of data exclusivity with respect to its original medicinal
product.

The applicable laws of Ukraine lack the definition of the legal status of data exclusivity. We believe
that it may be defined as follows: the status of data exclusivity is an exclusive right of an innovating
pharmaceutical company as manufacture of an original medicinal product to use, within certain period set
out in the domestic laws, data of its own studies summarized in the registration dossier for its own
medicinal product for commercial purposes and, in the first place, for the medicinal product entering the
relevant country’s market.

As provided in clause 38, Section II of the Procedure for Examining Materials for Medicinal
Products Filed for State Registration (Re-Registration) and Examining Materials for Changing the
Registration Materials During the Effective Period of the Marketing Authorization as approved by Order
No. 426 of the Ministry of Health of Ukraine, dated 26 August 2005 (the "Procedure")’, an original

! Arnporyk, H. (2017). Pexunm eKCKIII03MBHOCTI JaHUX: 3MiHH y migxoxax. FOpuduuna zazema, 23 (573).

IIpo 3ameeposicenns Tlopsioky npoeedeHHs eKcnepmusu pecCmpayiiHux Mamepianié Ha 1iKapcoKi 3acobu, wjo
nO0AIOMbCAL HA 0EPIICABHY peecmpayito (nepepeccmpayiro), a maxodic eKCRepmu3y Mamepianié npo GHeCeHHsl 3MIH
00 peecmpayitihux mamepianie npomsieom 0ii peecmpayiiino2o nocsiouenns 2005 (MiHiCTEpCTBO OXOPOHH 370POB’sI
VYxpainn). Ogiyiinuii caiim Bepxosuoi Paou Ykpainu. <https://zakon.rada.gov.ua/laws/show/z1069-05>
(2019, April, 15).
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(innovative) medicinal product means a medicinal product that has been first registered in the world
based on a complete set of documents relating to its quality, safety and efficacy (complete registration
information).

Ukraine started implementing the data exclusivity concept pursuant to the Association Agreement
between Ukraine, on the one hand, and the European Union, the European Atomic Energy Community and
their Member States, on the other hand, which agreement was ratified by Law of Ukraine No. 1678, dated
16/09/2014'. Thus, pursuant to article 222 of the mentioned Agreement, the Parties shall implement a
comprehensive system to guarantee the confidentiality, non-disclosure and non-reliance of data submitted
for the purpose of obtaining an authorization to put a medicinal product on the market. For that purpose,
when a Party requires the submission of test data or studies concerning the safety and efficacy of a
medicinal product prior to granting approval for the marketing of such product, the Party shall not, for a
period of at least five years from the date of the first approval in that Party, permit other applicants to
market the same or a similar product, on the basis of the marketing approval granted to the applicant which
had provided the test data or studies, unless the applicant which had provided the test data or studies has
given consent. During such period, the test data or studies submitted for the first approval will not be used
for the benefit of any subsequent applicant aiming to obtain marketing approval for a medicinal product,
except when the consent of the first applicant is given. Ukraine undertook to bring its laws on the data
protection related to medicinal products in line with the EU laws in effect as of the date to be designated by
the Trade Committee.

As provided in article 12(9) of the Law, if a medicinal product registered on the basis
of the registration information submitted in full (the "reference/original medicinal product") is registered
in Ukraine for the first time, the state registration of another medicinal product containing the same active
substance as the reference/original medicinal product may be carried out at least five years after the date of
the first registration of the reference/original medicinal product in Ukraine, unless otherwise provided for
by this Article. This requirement does not apply when an applicant has obtained, in accordance with the
laws, the right to refer and/or use the registration information of the reference/original medicinal product or
has submitted its own the full registration information that meets the requirements established with respect
to the registration information of the reference/original medicinal product.

The period referred to in article 9(11) of the Law may be extended up to six years if, during the first
three years after the state registration of the reference/original medicinal product, the central body of
executive power that implements the public policy relating to healthcare has permitted using it with respect
to one or more indications which are considered as having a special advantage over the existing indications.
The central body of executive power that ensures the formation of the public policy relating to healthcare
shall establish the rules and criteria for determining which indications have a special advantage over the
existing indications. The time period defined in article 9(11) of the Law shall be set if an application for
registration of a reference/original medicinal product in Ukraine is submitted within two years after the date
of its first registration in any country (article 9(11) of the Law).

As provide clause 37(1), Section II of the Procedure, illegal use of the registration information on
the safety and efficacy of a medicinal product means a reference to or other use of information on the
efficacy and safety of a medicinal product, as registered under a complete and independent application,
earlier than 5 years from the date of the registration of such medicinal product in Ukraine for the state
registration of the relevant generic medicinal product, except when the applicant has obtained, under the
law, the right to refer to and/or use the registration information of the reference/original medicinal product
or has submitted its own complete registration information that meets the requirements to the registration
information on the reference/ original medicinal product.

These requirements should not preclude any entity from developing accordingly within this period a
medicinal product, including bioequivalence studies of generic and original medicinal products, and
submitting the registration dossier to the regulatory body in order to get the marketing authorization five
years after the registration in Ukraine of the reference medicinal product specified in the previous sub-
paragraph (clause 36(2) of the Procedure).

! Ipo sameepoarcenns MopsoKy nposedents ekcnepmusu peecmpayiiinux Mamepianie na nikapcuKi 3acobu, wo
NO0AIOMbCAL HA 0EPIICaABHY peecmpayito (nepepeccmpayiro), a maxodic eKCRepmu3u Mamepianié npo GHeCeHHsl 3MIH
00 peecmpayitiHux mamepianie npomsieom 0ii peecmpayiiinoeo nocsiouenns 2014 (Bepxosna Pana Ykpainu).
Odgiyivinuil caum Bepxosnoi Paou Ykpainu. <https://zakon.rada.gov.ua/laws/show/1678-18> (2019, April, 15).

183



EVROPSKY POLITICKY A PRAVNI DISKURZ ISSN 2336-5439 (Print); 2336-5447 (Online)

Thus, the data exclusivity status does exist in Ukraine in relation to medicinal products, which status
may be obtained by filing an application and all necessary supporting documents as required for the
procedure for full registration of a medicinal product. Having obtained the data exclusivity status with
respect to medicinal products, a pharmaceutical company will be guaranteed that its medicinal product will
have exclusive access to the market for 5 years and, under exceptional circumstances, for 6 years.

Moreover, an innovating pharmaceutical company may permit another pharmaceutical company to
use the active substance of its original medicinal product. A medicinal product derived based on such active
substance is a generic medicinal product.

In accordance with clause 12, Section II of the Procedure, a generic medicinal product (also
"generic" or "interchangeable') is a medicinal product with the same qualitative and quantitative active
substance composition and pharmaceutical form as the reference product, which interchangeability with the
reference product has been demonstrated based on appropriate studies.

As provided in sub-clause 1, clause 1.3, Section II of the Procedure, a generic medicinal product is a
medicinal product for which it is proved, in accordance with provisions of the European Medicines Agency
(the "EMA") Guidelines on Bioequivalence Study (CPMP/QWP/EWP/1401/98 Rev. 1), or the ST-N
MOZU 42-7.1:2014 guideline, that it is a generic of a reference product.

A generic medicinal product is defined as a medicinal product that has the same qualitative and
quantitative composition in API and the same pharmaceutical form as the reference medicinal product, and
whose equivalence with the reference medicinal product has been demonstrated by appropriate
bioavailability studies. The different salts, esters, ethers, isomers, mixtures of isomers, complexes or
derivatives of the active substance will be considered to be the same active substance, unless they differ
significantly by properties with regard to the safety and/or efficacy. If so, the applicant should submit
additional information proving the safety and/or efficacy of different salts, ethers or derivatives of the
active substance. Various immediate-release oral pharmaceutical forms will be treated as one and the same
pharmaceutical form. A bioequivalence study will not be required from an applicant if the latter proves that
the generic medicinal product meets the established criteria. If the active substance of a generic contains
the same active component of the molecule as the original registered medicinal product but in the form of
a different salt/ether/complex/derivative, it should be proved that in such case there is no change in the
pharmacokinetics, pharmacodynamics and/or toxicity of the substance component that is responsible for
such properties and can change the safety/ efficacy profile. If there is no such proof, then the substance is
new active substance (sub-clause 1, clause 1.3, Section III of the Procedure).

Since recently, there has been an active discussion between scientists and practitioners whether it is
appropriate to extend the data exclusivity period. The minimum data exclusivity period in Europe is 6 years
or, for high technology products, 10 years'. Supporters of the idea to extend to the data exclusivity period
refer particularly to figures.

We believe that it is not appropriate to increase the period of data exclusivity for medicinal products
in Ukraine in view that the market entry of generics results in reducing prices of the relevant medicinal
products, which is a more advantageous option in terms of the situation currently existing in Ukraine.

Thus, the data exclusivity does exist in Ukraine in relation to medicinal products, which status may
be obtained by registration of an original medicinal product under the full procedure for registration of a
medicinal product. Having obtained the data exclusivity status with respect to medicinal products, a
pharmaceutical company will be guaranteed that its medicinal product will have access to the market for 5
years and, under exceptional circumstances, for 6 years. We believe it is not appropriate to increase this
period.

In addition to the instruments intended for verifying the quality and safety of medicinal products, the
legal protection of intellectual property rights used to create such products has a special place, so that
protection of commercial interests of developers and investors is in place.

The intellectual property right to medicinal products is protected under the applicable laws of
Ukraine. Moreover, data related to the composition of the active substance are not the only thing of value to
pharmaceutical companies, but the data of preclinical and clinical trials as well, considering that a company
may spend on them more time and money than on the development of a medicinal product as such.

! EXCKITIO3MBHICTb JaHHUX KIHIYHUX J0CHimKenb. Pharmaceutical Encyclopaedia.
<https://www.pharmencyclopedia.com.ua/article/6878/eksklyuzivnist-danix-klinichnix-doslidzhen> (2019, April, 15).

184



ISSN 2336-5439 (Print); 2336-5447 (Online) EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 6 Issue 2 2019

Preclinical studies help to understand whether it is worth to examine further new substance, measure
initial doses for investigating its effects on a human body, and evaluate the likelihood of adverse events and
their nature. This stage involves such laboratory tests as in vitro (in labware) and in vivo (on laboratory
animals). As required under the international laws, laboratory animals may be used if the ethics committee
and competent healthcare body in the country, where the study is intended to be carried out, approves such
use. Different doses of substances are tested during preclinical studies to obtain preliminary data on their
pharmacological features; toxicological tests are carried out; pharmacokinetic properties (absorption,
division, excretion (extraction) and metabolism) are examined.

Clinical studies are efforts aimed at examining the effects of medicinal products with direct
involvement of human beings being healthy volunteers and carried out to evaluate the efficacy and safety of
new medicines and potential expansion of indications for applying already known ones. Such studies may
be initiated only after positive results are obtained from preclinical study of the product.

Clinical studies with involvement of human beings may be commenced only if findings of the
preclinical studies prove that the product is rather safe and that such studies do not pose a risk to human
beings and the new product as such has perspectives in terms of treating illnesses.

Article 39 of the Agreement on Trade-Related Aspects of Intellectual Property Rights (the "TRIPS
Agreement")' states that "undisclosed information" shall be protected, so that to ensure effective protection
of that pharmaceutical or of agricultural manufacturers against unfair competition (clause 1); natural and
legal persons shall have the possibility of preventing information lawfully within their control from being
disclosed to, acquired by, or used by others without their consent in a manner contrary to honest
commercial practices (clause 2). Such information shall be secret (i.e., generally known among or readily
accessible to persons within the circles that normally deal with the kind of information in question), have
commercial value (because it is secret) and be subject to reasonable steps under the circumstances, by the
person lawfully in control of the information, to keep it secret.

As far as medicinal products are concerned, such information shall be the outcome of preclinical and
clinical trials, i.e., study data. As provided in article 39(3) of the TRIPS Agreement, members, when
requiring, as a condition of approving the marketing of pharmaceutical or of agricultural chemical products
which utilize new chemical entities, the submission of undisclosed test or other data, the origination of
which involves a considerable effort, shall protect such data against unfair commercial use (clause 3).

Thus, the rights to findings of preclinical and clinical studies related to medicinal products may be
categorized as a kind of intellectual property rights.

Pursuant to article 222 of the Association Agreement between Ukraine, on the one hand, and the
European Union, the European Atomic Energy Community and their Member States, on the other hand,
which agreement was ratified by Law of Ukraine No. 1678, dated 16/09/2014, the Parties shall implement a
comprehensive system to guarantee the confidentiality, non-disclosure and non-reliance of data submitted
for the purpose of obtaining an authorization to put a medicinal product on the market.

Article 9(14) of the Law states that, for the purpose of securing the public health and upon registering
a medicinal product, the Cabinet of Ministers of Ukraine may, as a matter of the law, permit a person
designated by it to use a patented invention (utility model) related to such medicinal product without
consent of the patent owner.

Moreover, article 9(16) of the Law imposes liability for disclosing data of preclinical and clinical
trials. Consequently, persons in fault shall be brought to disciplinary, administrative, civil and/or criminal
responsibilities for disclosure and unlawful use of registration information in accordance with laws of
Ukraine.

As provided in Section X of the Procedure for Examining Materials for Medicinal Products Filed for
State Registration (Re-Registration) and Examining Materials for Changing the Registration Materials
During the Effective Period of the Marketing Authorization as approved by Order No. 426 of the Ministry
of Health of Ukraine, dated 26 August 2005, during the conduct of the expert examination of materials for
medicinal products submitted for the state registration, re-registration, as well the expert examination of
materials related to changes in the registration materials within the effective period of the marketing
authorization, the Centre should ensure that the confidential registration information is protected from

' Ve00a npo mopzosensni acnexmu npas inmenexmyansnoi énacnocmi (CBitoBa oprasisarist Toprisii). Ogiyitinuii
caum Bepxoenoi Paou Ykpainu. <https://zakon.rada.gov.ua/laws/show/981 018> (2019, April, 15).
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disclosure and unfair commercial use. The confidential registration information should not be made
available to any third parties and such materials should not be reproduced in a hard copy, electronic or any
other media without written consent of the owner of such information or otherwise as provided by the
applicable laws. The circulation of documents containing the confidential registration information should
take place within the Centre. Persons who may have a conflict of interests with the applicant must not have
access to documents containing the confidential registration information.

Thus, in order to register an original medicinal product and obtain a permit for its sales in Ukraine, an
innovating pharmaceutical company must file with regulatory bodies its findings of preclinical and clinical
trials to prove that the medicinal product submitted for registration is safe and efficient. Furthermore, both
the EU laws approximated by Ukraine and the applicable laws of Ukraine guarantee that data of preclinical
and clinical studies of medicinal product are protected. Persons at fault for disclosing such information shall
bear disciplinary, administrative, civil and/or criminal liability.

CONCLUSIONS:

1. The data exclusivity does exist in Ukraine in relation to medicinal products, which status may be
obtained by registration of an original medicinal product under the full procedure for registration
of a medicinal product.

2. Having obtained the data exclusivity status with respect to medicinal products, a pharmaceutical
company will be guaranteed that its medicinal product will have access to the market for 5 years and, under
exceptional circumstances, for 6 years.

3. We believe that it is not possible for the time being to increase the period of data exclusivity
for medicinal products in Ukraine.

4. The applicable laws of Ukraine guarantee that data of preclinical and clinical studies of medicinal
product are protected.
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of Ukraine on Ratifying the Association Agreement between Ukraine, on the one hand, and the European Union,
the European Atomic Energy Community and their Member States, on the other hand] (Verkhovna Rada Ukrainy)
[Verkhovna Rada of Ukraine]. Ofitsiinyi sait Verkhovnoi Rady Ukrainy [The official website of the Verkhovna
Rada of Ukraine]. <https://zakon.rada.gov.ua/laws/show/1678-18> (2019, April, 15). [in Ukrainian].

5. Farmatsevtychna Entsyklopediia [Pharmaceutical Encyclopaedia].
<https://www.pharmencyclopedia.com.ua/article/6878/eksklyuzivnist-danix-klinichnix-doslidzhen>
(2019, April, 15). [in Ukrainian].

6. Uhoda pro torhovelni aspekty prav intelektualnoi vlasnosti 1994 [ Agreement on Trade-Related Aspects
of Intellectual Property Rights] (Svitova orhanizatsiia torhivli) [World Trade Organization]. Ofitsiinyi sait
Verkhovnoi Rady Ukrainy [The official website of the Verkhovna Rada of Ukraine].
<https://zakon.rada.gov.ua/laws/show/981 018> (2019, April, 15). [in Ukrainian].
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Casopis vychazi $estkrat ro¢né.

Clanky pro zvefejnéni v prvnim (inor) dilu ¢asopisu jsou pfijimany do dne 15. ledna a musi byt
publikované do dne 28. Gnora.

Clanky pro zvefejnéni v druhém (duben) dilu ¢asopisu jsou piijimany do dne 15. bfezna a musi byt
publikované do dne 30. dubna.

Clanky pro zvefejnéni v tietim (¢erven) dilu Easopisu jsou piijimany do dne 15. kvétna a musi byt
publikované do dne 30. ¢ervna.

Clanky pro zvefejnéni ve étvrtém (srpen) dilu ¢asopisu jsou piijimany do dne 15. Eervence a musi byt
publikované do dne 31. srpna.

Clanky pro zvefejnéni v patém (Fijen) dilu ¢asopisu jsou piijimany do dne 15. zaii a musi byt
publikované do dne 31. fijna.

Clanky pro zvefejnéni v $estém (prosinec) dilu ¢asopisu jsou piijimany do dne 15. listopada a musi byt
publikované do dne 31. prosince.

Pozadavky k rukopisiim:
Objem - 10 - 30 stranek.
Jazyk Clankt — Cesky, ukrajinsky, anglictina, francouzstina, némcina.

U ¢lankl podavanych v libovolném jazyce, nezbytné v angli¢tiné musi byt uvedeno :

Anotace objemem 700-900 znak, nazev ¢lanku a uplna informace o autorovi: jméno a ptijmeni, titul,
akademicky titul, pracovni funkce, postaveni, zaméstnani.

Poznamky pod ¢arou — na kazdé strance.

Odkazy na zdroje na konci ¢lanku - volitelny.

Bibliografické popisy zdroju a odkazy by mély byt poskytované na zakladé norem APA (American
Psychological Association).

[lustrace k clanktim (grafické a vykresy) musi byt uvedeny ve formatu

TIFF nebo JPEG (kazda postava v samostatném souboru/dokumentu).

Vsimnéte si, prosime, pfi zpracovani ilustraci ze v ¢asopisu neni pouZit barevny tisk.

Rukopisy které nespliuji tyto technické pozadavky redakeni kolégie neregistruje a nebude probirat
s uCelem tisku a zvefejnéni.

Adresa pro korespondenci:
E-mail: admedit@eppd13.cz
eppd13@gmail.com
ediskurs@gmail.com
Web: http://eppd13.cz

Adresa:
BEROSTAV DRUZSTVO, Vlastislavova 562/15, 140 00, Praha 4 — Nusle
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PRIKLADY UPRAVY BIBLIOGRAFICKEHO POPISU ZDROJU A LITERATURY
DLE POZADAVKU APA-STYLE

Vseobecnda pravidla:

Bibliograficky popis zdroji a literatury v odkazech na kazdé strance a v transliterovaném seznamu
literatury (references) musi byt zpracovan na zakladé norem APA-Style, v souladu s pozadavky APA
(American Psychological Association). Nize jsou uvedeny piiklady zpracovani nejb&znéjsich
bibliografickych zdroji. Vice informace dostanete na strance http://www.apastyle.org.

Pti upravé bibliografickych popisti zdroju a literatury dejte si pozor na zplisob psani: rovné a kurzivou
({talic) a také na postupnost umisténi prvki odkazu.

Paginalni odkazy na zdroje a literaturu se uvadi v ptvodnim jazyce (v jazyce originall), totiz
nepiekladaji se a netransliteruji se. Citace jsou také uvadény v ptivodnim jazyce ¢lanku.

Seznam literatury (references) na konci ¢lanku se uvadi latinkou. Pokud se musi uvést odkaz na ¢lanky
v pismu cyrilici (v€etné Clanki v ukrajinStiné nebo v rustin€) otisténé diivé v Casopisech a sbirkach,
doporuc¢ujeme tuto variantu struktury bibliografickych odkazi v sekci References:

— Jméno a prijmeni autora/-Q (transliterace);

— Transliterovany nazev ¢lanku a jeho pieklad v anglicting, ktery ma byt umistény v hranatych
zéavorkach: [];

— Nazev zdroje (transliterace) a preklad jeho nazvy v jazyce anglickém: [];

— Vychozi tdaje s anglickym zapisem.

V seznamu literatury (references) misto vydani pro zdroje v jazyce anglickém a ukrajinském se uvadi
v angli¢ting, a nazev nakladatelstvi se transliteruje.

Pro automatickou transliteraci nazvii zdroju v pismu cyrilici da se pouzit dalsi stranky:
— pro zdroje v rusting: http://www .translit.ru,
— pro zdroje v ukrajinsting: http://www .slovnyk.ua/services/translit.php .

Odkaz na web-zdroje se ma sestavit dalSim zplsobem: jméno autora web-stranky, nazev stranky, nazev
web-stranky (piSe se kurzivou ({talic)), adresu web-stranky oddélenou znaky < >: <URL> a pokud je
mozné datum posledni navstévy/ nahledu web-stranky v zaoblenych zavorkach: () . Nazev meésice
nahlédnuti do web-stranky se uvadi v jazyce ¢lanku.

Pro vaSe pohodli jsou nésledujici piiklady uvadéni zdrojii a literatury rozdéleny podle typu zdroje, a
kazdy se uvadi ve dvou variantech po sob¢: prvni je ptiklad odkazu na kazdé strance, druhy je priklad
odkazu na stejny zdroj, jenZe jak se ma uvadet v seznamu literatury (references).

Monografie:
Denning, D.E. (1998). Information Warfare and Security. Boston: Addison-Wesley Pub. Co, 99-100.
Denning, D.E. (1998). Information Warfare and Security. Boston: Addison-Wesley Pub. Co. [in English].

Somit, A., Peterson, S. (2005). The Failure of Democratic Nation Building: Ideology Meets Evolution.
New York: Palgrave Macmillan, 5.

Somit, A., Peterson, S. (2005). The Failure of Democratic Nation Building: Ideology Meets Evolution.
New York: Palgrave Macmillan. [in English].

Tapacos, B. (1997). Cogemckas ounromamus 6 nepuoo Kopetickoti otinsl (1950-1953). MockBa: Hayunas
kamra, 134-150.

Tarasov, V. (1997). Sovetskaya diplomatiya v period Koreyskoy voynyi (1950-1953) [Soviet diplomacy
during the Korean War (1950-1953)]. Moskva: Nauchnaya kniga. [in Russian].

Kamroxxaosa, H. 5. Jlmnuna, K.JI. Ako6cona, A.S. (2003). Pecuon na nepexpecmxe Bocmoxa u 3anaoa:
enobanuzayus u KoHKypenmocnocobrocms. Mocksa: TEWC, 14-21.

Kaljuzhnova, N.Ja., Lidina, K.L., Jakobsona, A.Ja. (2003). Region na perekrestke Vostoka i Zapada:
globalizacija i konkurentosposobnost [ The region at the crossroads of the East and West: globalization and
competitiveness]. Moscow: TEIS. [in Russian].
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Clanek v &asopise:

Bakircioglu, O. (2007). The Application of the Margin of Appreciation Doctrine in Freedom of Expression
and Public Morality Cases. German Law Journal, 8, 07, 713-714.

Bakircioglu, O. (2007). The Application of the Margin of Appreciation Doctrine in Freedom of Expression
and Public Morality Cases. German Law Journal, 8, 07, 713-714. [in English].

Musilova, K. (2017). Moznosti aplikace konceptu postmateridlniho $tépeni na substatnich

urovnich. Central European Political Studies Review, 19(1), 55-75.
doi:http://dx.doi.org/10.5817/CEPSR.2017.1.55

Musilova, K. (2017). Mozhnosti aplikace konceptu postmaterialnigo shtepeni na substatnih urovnih.
Central European Political Studies Review, 19(1), 55-75. doi:http://dx.doi.org/10.5817/CEPSR.2017.1.55
[in Czech].

Nye, J.S., Owens, W.A. (1996). America’s Information Edge. Foreign Affairs, March/April, 49-67.
Nye, J.S., Owens, W.A. (1996). America’s Information Edge. Foreign Affairs, March/April, 49-67. [in English].

3agopoxHii, O., Mensenesa, M. (2006). IMmiemenTanis Mi>kHapOIHIX CTAaHAAPTIB 3aXUCTY MPaB JIOAUHH
B cdepi 60poTsOH 3 iHPEeKUiHHUMH XBOpOOaMH B HalliOHAJIBHOMY NpaBi Ykpainu. Yxpainucoxuil uvaconuc
MidcHapooHozo npasa, 1, 64-76.

Zadorozhnii, O., Medvedieva, M. (2006). Implementatsiia mizhnarodnykh standartiv zakhystu prav liudyny
v sferi borotby z infektsiinymy khvorobamy v natsionalnomu pravi Ukrainy [Implementation of
international human rights standards to combat infection disease in domestic law Ukraine]. Ukrainskyi
chasopys mizhnarodnoho prava [Ukrainian Journal of International Law], no. 1, 64-76. [in Ukrainian].

Teze a mySklenky konference:

I'purop'eBa, X.A. (2016). IIpaBoBi acrieKTH MPUBATHOTO IHBECTYBAHHS y CTBOPEHHS
CLITBCBKOTOCIIOJIAPCHKUX KOONEPATUBIB. [lpasosi ma incmumyyitini Mexanizmu 3a0e3neuents po3eumiy
depoicasgu ma npasa 8 ymoeax espoinmezpayii: mamepianu MisxcHapoOHOI HAYKOBO-NPAKMUYHOT
xoHgepenyii (20 mpasus 2016 p., m. Odeca), 1, 557-559.

Grigorieva, H.A. (2016). Pravovi aspekti privatnogo investuvannya u stvorennya silskogospodarskih
kooperativiv. [Legal aspects of private investment in the creation of agricultural cooperatives]. Pravovi ta
institucijni mekhanizmi zabezpechennya rozvitku derzhavi ta prava v umovah evrointegracii: materiali
Mizhnarodnoi naukovo-praktichnoi konferencii (20 travnya 2016 r., m. Odesa). [Legal and institutional
mechanisms the development of state and law in the conditions of European integration: materials of the
International Scientific and Practical Conference (May 20, 2016, Odesa)], 1. 557-559. [in Ukrainian].

Hasunenko, M.JI., Cipuk, O.M. (2013) CyuacHi npoOyieMHi MUTaHHS TAyMadeHHs cTaTTi 152
Kpuminanenoro konekcy Ykpainu. [Ipasose sicumms cyuacroi Yxpainu: mamepianu Misxcnapoonoi
HAYK0B0I KOH@eperyii npohecopcbKo-6UKIA0AYbKO20 MA ACHIPAHMCbK020 ckaady (m. Odeca,

16-17 mpasns 2013 p.), 2, 284-285.

Davidenko, M.L., Sirik, O.M. (2013) Suchasni problemni pitannya tlumachennya statti 152 Kriminal'nogo
kodeksu Ukraini. [Current issues of interpretation of Article 152 of the Criminal Code of Ukraine]. Pravove
zhittya suchasnoi Ukraini: materiali Mizhnarodnoi naukovoi konferencii profesorsko-vikladackogo ta
aspirantskogo skladu (m. Odesa, 16-17 travnya 2013 r.) [The Legal Life of Modern Ukraine: Materials

of the International Scientific Conference of the Teaching and Postgraduate Students (Odessa, May 16-17,
2013)], 2, 284-285. [in Ukrainian].

Odkazy na web-stranky:

Salway, S. Contributions and challenges of cross-national comparative research in migration, ethnicity and
health: insights from a preliminary study of maternal health in Germany, Canada and the UK. US National
Library of Medicine National Institutes of Health. <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3146864>
(2017, mroTwit, 01).

Salway, S. Contributions and challenges of cross-national comparative research in migration, ethnicity and
health: insights from a preliminary study of maternal health in Germany, Canada and the UK. US National
Library of Medicine National Institutes of Health. <https://www .ncbi.nlm.nih.gov/pmc/articles/PMC3146864>
[in English]. (2017, February, 01).
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Hadiz, V.R., Chryssogelos A. Populism in world politics: A comparative cross-regional perspective.
International Political Science Review: SAGE Journals. <http://journals.sagepub.com/doi/full/10.1177/
0192512117693908 > (2017, ceHTs6pB, 18).

Hadiz, V.R., Chryssogelos A. Populism in world politics: A comparative cross-regional perspective.
International Political Science Review: SAGE Journals. <http://journals.sagepub.com/doi/full/10.1177/
0192512117693908 > [in English]. (2017, September, 18).

JloKyMeHTBI, HA OCHOBaHUU KOTOPBIX BiIacTu P® 3ampemator aestenbHocth Memknuca 2016. 15 munym.
<http://15minut.org/article/dokumenty-na-osnovanii-kotoryh-vlasti-rf-zapreshhayut-deyatelnost-medzhlisa-
foto-2016-02-15-19-18-31> (2017, uro).

Dokumenty, na osnovanii kotoryh vlasti RF zapreshhajut dejatel'nost' Medzhlisa 2016. [Documents

on the basis of which the authorities of the Russian Federation prohibit the activities of the Mejlis].

15 minut. [15 minutes]. <http://15minut.org/article/dokumenty-na-osnovanii-kotoryh-vlasti-rf-
zapreshhayut-deyatelnost-medzhlisa-foto-2016-02-15-19-18-31> [in Russian]. (2017, June, 22).

Odkazy na pravni piredpisy a pravni dokumentaci:

Zakony a nafizeni:

3axon npo euxonasue nposadicenns cm. 24. 1999 (Bepxosna Paga Ykpaian). Oghiyitinuii sicnux Yrpainu,
19, 194.

Zakon pro vykonavche provadzhennya 1999 (Verkhovna Rada Ukrajiny). [Law on Enforcement 1999
(Verkhovna Rada of Ukraine)]. Oficijnyj visnik Ukrajiny [Official Bulletin of Ukraine], 19, 194.

[in Ukrainian].

Lusinbnuii kooexc, cm. 56, en. 6. 2003 (BepxoBHa Pana Ykpaian). Ogiyitinuii catim Bepxosroi Paou
Yxpainu. <http://zakon2.rada.gov.ua/laws/show/435-15/page5> (2013, nucromam, 21).

Tsyvil'nyy kodeks 2003 (Verkhovna Rada Ukrayiny). [Civil Code 2003 (Verkhovna Rada of Ukraine)].
Ofitsiynyy sayt Verkhovnoyi Rady Ukrayiny. [The official website of the Verkhovna Rada of Ukraine].
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> [in Ukrainian]. (2013, mucromnan, 21).

Hupexmusa o pazsumuu 0gycmoponnux omuoutenutl Pecnyonuxu Benrapyco ¢ Kumaitickou Hapoouotl
Pecnybnuxou 2015 (Ilpesunent Pecrryonuku benapycs). Hayuonanvuwiii npasogotl Mumepnem-nopmai
Pecnyonuxu benapyce. <http://www.pravo.by/upload/docs/op/P01500005 1441141200.pdf > (05 mas 2017).
Direktiva o razvitii dvustoronnih otnoshenij Respubliki Belarus’ s Kitajskoj Narodnoj Respublikoj 2015
(Prezident Respubliki Belarus’). [The Directive of the bilateral relations development of the Republic

of Belarus with People’s Republic of China 2015 (The President of the Republic of Belarus)]. Nacional'nyj
pravovoj Internet-portal Respubliki Belarus'. [National legal Internet-portal of the Republic of Belarus].
<http://www.pravo.by/upload/docs/op/P01500005 1441141200.pdf> [in Russian]. (2017, May, 05).

Ilpoexm 3axony npo eucmaskosy disivnicmo ¢ Yxpaini 2005 (Bepxosna Pana Ykpainu). Odimitinui
caiitr BepxoBnoi Pamu Ykpainu. <http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=25190>
(01 rpymus 2005).

Proekt Zakonu pro vystavkovu dijal'nist’' v Ukrajini 2005 (Verkhovna Rada Ukrajiny). [The Draft Law
on Exhibition Activity in Ukraine (Verkhovna Rada of Ukraine)]. Oficijnyj sajt Verkhovnoji Rady
Ukrajiny [The official site of the Verkhovna Rada of Ukraine]. <http://wl.cl.rada.gov.ua/pls/zweb2/
webproc4d 1?7pf3511=25190> [in Ukrainian]. (2005, December, 01).

Dohody, konvence, doporucenti

International Covenant on Civil and Political Rights 1966 art 2. (General Assembly of the United Nations)
<https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf>

(21 nucromazga 2016).

International Covenant on Civil and Political Rights 1966 art 2. (General Assembly of the United Nations)
<https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf>

[in English]. (2016, November, 21).
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Pexomenoayus o pazsumuu 1100ckux pecypcos: o6pasosanue, n0020mMosKa Kaopos U HenpepvleHoe
obyuenue 2004 (MexmayHapoaHas opranuzamus Tpyna). Ogiyivinuii caitm Bepxosnoi Padu Yxpainu.
<http://zakon4.rada.gov.ua/laws/show/993 532> (21 nucromama 2013).

Rekomendacija o razvitii ljudskih resursov: obrazovanie, podgotovka kadrov i nepreryvnoe obuchenie 2004
(Mezhdunarodnaja organizacija truda) [Recommendation on human resources development: education,
training and continuing education 2004 (International Labor Organization)]. Ofitsiynyy sayt Verkhovnoyi
Rady Ukrayiny [The official website of the Verkhovna Rada of Ukraine]. <http://zakon4.rada.gov.ua/laws/
show/993 532> [in English]. (2013, November, 21)

Dvoustranné dohody

Y2o00a npo cnispobimuuymeo 6 eanysi agiayitinozo nowyxy i pamyeanns 2012 (Kadbiner MinicTpiB Ykpainu
ta Ypsna Pociticekoi @enepanii) Ogiyitinuii éichux Yrpainu, 29, 130.

Ugoda pro spivrobitnytstvo v galuzi aviatsiynogo poshuku i ryatuvannya 2012 (Kabinet Ministriv Ukrayiny
ta Uryad Rosiys'koyi Federatsiyi) [Agreement on cooperation in the field of aviation search and rescue
2012 (Cabinet of Ministers of Ukraine and Government of the Russian Federation)]. Oficijnyj visnik
Ukrajiny [Official Bulletin of Ukraine], 29, 130. [in Ukrainian].

Soudni dokumentace

Dokumentace Mezinarodniho soudu

Case concerning pulp mills on the river Uruguay. Argentina v. Uruguay [2007]. ICJ <http://www.icj-
cij.org/files/case-related/135/15427.pdf> (12 Bepecus 2017)

Case concerning pulp mills on the river Uruguay. Argentina v. Uruguay [2007]. ICJ <http://www.icj-
cij.org/files/case-related/135/15427.pdf> [in English]. (2017, September 12)

The Vienna Convention on Consular Relations. Germany v. USA. (Request for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.

The Vienna Convention on Consular Relations. Germany v. USA. (Request for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1. [in English].

Kauzy [soudni jednani] ECHR (do 31. fijna 1998)
Delta v. France (Article 50), 30 January 1990, § 38, Series A no. 191-A.
Delta v. France (Article 50), 30 January 1990, § 38, Series A no. 191-A. [in English].

Kauzy [soudni jednani] ECHR (od 1. listopadu 1998)
Campbell v. Ireland, no. 45678/98, § 24, ECHR 1999-I1.
Campbell v. Ireland, no. 45678/98, § 24, ECHR 1999-11. [in English].

Soudni rozhodnuti soukromych zemi

Tlocmanoenenue no oeny Ne 16-11 [2013] KC P®. <http://www.consultant.ru/document/cons_doc

LAW _148711/> (21 urons 2016).

Postanovlenie po delu Ne 16-P [2013] KS RF. [Resolution in the case No. 16-P [2013] of the Constitutional
Court of the Russian Federation]. <http://www.consultant.ru/document/cons_doc LAW 148711/>

[in Russian] (2016, June 21).
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Articles for publication in the first (February) issue of the journal are accepted until January, 15 and will
be published until February, 28.

Articles for publication in the second (April) issue of the journal are accepted until March, 15 and will
be published until April, 30.

Articles for publication in the third (June) issue of the journal are accepted until May, 15 and will be
published until June, 30.

Articles for publication in the fourth (August) issue of the journal are accepted until July, 15 and will be
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Association (APA).
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RULES AND EXAMPLES OF REFERENCING
ACCORDING TO APA-STYLE REQUIREMENTS

General rules:

Bibliographic descriptions of sources and literature in footnotes and transliterated list of sources
(references) should be arranged in accordance with the agreements of the American Psychological
Association (APA). Below are examples of how to arrange the most common bibliographic sources.
For more information see: http://www.apastyle.org

When arranging bibliographic descriptions of sources and literature it is necessary to consider regular
and cursive ({talic) text fonts, as well as the sequence of elements in a reference.

Footnotes should be provided in the original language of a source to which you refer, that is, they are not
translated or transliterated. Quotes within the article should be provided in the language of the article.

References at the end of the article should be Latinized. When making bibliographic references to
Cyrillic (including Ukrainian and Russian) articles, published in journals and almanacs, we strongly
recommend the following structure of references:

— Name of author/authors (transliterated);

— original title of the article transliterated by Latin symbols and its English translation in square
brackets [ ;

— original title of the source transliterated by Latin symbols and its English translation in square
brackets [ [;

— publisher's imprint information in English.

In References, when indicating a city of publication both in English and Cyrillic sources, the name
of the city should be given in English, while the name of the publishing house should be transliterated.
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