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BIOETHICAL ASPECTS OF RATIO BETWEEN
REPRODUCTIVE RIGHTS OF A HUMAN BEING
AND THE RIGHT TO LIFE IN THE PROCESS
OF USING ASSISTED REPRODUCTIVE
TECHNOLOGIES

Actual bioethical problem of ratio between reproductive rights of a human being and his\her
right to life was investigated in this work specifically on the legal status of human embryos and
gametes (because of their destruction) during assisted reproductive technology (ART). Issues of
selection and reduction are considered. Different methods of assisted reproduction (fertilization
in vivo, in vitro, homologous and heterologous) are analyzed in detailed. Absence of universal
international legal instrument on regulation of the use of ART, that causes discrepancies of
human embryo legal status because of different national legislation, is determined. The
attention on prevention of narrowing the scope and content of the right to life as a result of the
implementation of reproductive rights is accented. The necessity of adopting a uniform act to
protect human life regardless its stage of development is proclaimed.
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Modern scientific and technological progress hastte the possibility of implementing the latest
achievements in biology (medicine, genetics). Qirse, these achievements have influenced the egpans
of the content and scope of reproductive rightsyels as the need for legal definitions and redgatet, in
particular as a result of assisted reproductivertelogies (hereinafter — ART).

However, new opportunities in the field of humaproeluction led to the problem of ratio between
the reproductive rights and the fundamental righife. In this context arises the question of flu#is/ of
new artificial insemination technology usage, tthestroys more embryos than implanted.

The international community, realizing the impoderand scale of the issue, sought to develop
common standards for their international legal l&tjpn to prevent human rights violations in the
application of modern science and technology. Iriigaar, this document at the Council of Europel an
UNESCO, such as the Convention on the protectiohumhan rights and dignity for the application of
biology and medicine include: Convention on Pratecof Human Rights and Dignity of the Human Being
with regard to the Application of Biology and Meidie (also known as the Oviedo Convention of
04.04.1997) Universal Declaration on Bioethics and Human Réghi©9.10.2005)

However, to the great extent the application ofl#test achievements through the implementation of
reproductive rights remained in the domestic jucison of the states. It generates differencesegfl
regulation of these issues in different countri®gen in Europe the legal regime applying ART rarfges
liberal to conservative.

Ukraine, Russia, Belarus, Kazakhstan, India haweda freedom of choice of ART in the legal field
of these countries. In contrast, legislation in edguropean countries (above all — Italy, Germamgnée)
protects the life of the embryo. Countries withdbjegislation to ART are USA, UK, Belgium, Spain,
Czech Republic, Greece and others.

Often, in order to realize their reproductive rghtitizens of one country, where there are legal
restrictions on the use of ART, go to some othamtty in which these methods were legalized. This

! Convention for the Protection of Human Rights arnignily of the Human Being with regard to the Apation of
Biology and Medicine: Convention on Human Rightd BiomedicingOviedo, 4.1V.1997), Nol64.Council of
Europe Websit <https://www.coe.int/en/web/conventions/full-ligtenventions/treaty/164¢2017, January, 15).
2 Universal Declaration on Bioethics and Human RigHNESCO Internet portakhttp:/portal.unesco.org/en/ev.
php-URL_ID=31058&URL_DO=DO_TOPIC&URL_SECTION=201rhit> (2017, January, 15).
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process is called "reproductive tourism". But tbesequence of such travel can lead to refusagtife a
child (recognition of the child's parents, givinigizenship) or even refusal of entry on returnigthe
country and deprivation of the child.

Bioethical issues related to the life of embryosyvdepending on different methods of assisted
reproduction.

Overall ART methods can be divided into groups:

I. In place of fertilization:

—In vivo® (intracorporal ), in which fertilization takes place inside femadproductive system:;

— In vitro? (extracorporal), in which fertilization does not take place in aman, but outside in a
special laboratory.

II. According to belonging of cellular material ftartilization:

— Homologousin which fertilization is carried out by usagerméle and female sex cells (gametes)
of a married couple (pair);

— Heterologousin which donor insemination (male and / or femaeX cells (from one or more
donors) are used.

So modern possibilities of humam vitro fertilization have led to appearance of actuabjgms of
ethical nature (especially of the right to livehieh did not arise with the usage of artificialénsinationin
vivoin a female body.

One of the main bioethical dilemmas in the fieldaofificial insemination is that the number of
embryos fertilizedn vitro, which can be successfully implanteduterd’, is less than the total number of
embryos created. In this aspect there is a needrgibank functioning to preserve by freezing
(cryopreservation) of gametes and embryos, thd legalation of the terms of their storage andrtlsie
for the recipients (through reproductive organ dioma.

As a result, arises the problem the fate of "eXcessryos — in particular, their usage not for édir
purpose” (for further birth of a child), but asialbgical material for scientific research, as arse of stem
cells for cosmetic purposes and so on. So, forptiatection human dignity and the right to life imet
process of ART application, it is necessary to latguthe legal status of the embryo and even human
reproductive cells, and the ability of participatiand rights of third parties in the process ofedpction
(donor, surrogate mother).

Generally, in the implementation of reproductivghts arise two opposite groups of issues related to
the right to life. They relate to: 1) the rightreproduce and the possibility of its realizatiomgamnodern
ART; 2) the ethical and legal problems of levelthg value of life embryos as future children (religss
of their stage and location).

In both cases, the realization of the right to oépiction occurs by free choice (with the desire of
parents to have a child when using IVF as well aiith reluctance to have a child, or determine the
number of children due to the reduction of "excemsibryos), the result of which may be conscious or
unconscious deprivation of future children.

Unfortunately, reproductive rights include not otihe possibilities to carry out human potential and
protection of reproductive health foreseen by léut give people the opportunity ("right”) to make
decisions regarding birth or refusal of birth.

Often reproductive rights are considered in thaexrof gender rights of a woman. This determined
the emergence of the Movement for reproductive agh@ro-choice), which advocated a woman’s "right"
to abortion through legislative embodiment oppaittes to get rid of "undesirable” child through wars
methods. However, this "right" is opposed to thghtito life of a child, which cannot be absorbed by
reproductive right, as no international documeriings the right to abortidn

The realization of reproductive choice envisagespibssibility of human reproductive function both
by natural (biological) way and by usage of ARTintludes the right to donation and preservation of
reproductive cells, to surrogacy, artificial intgstion of unwanted pregnancy, and sterilizatiowas.

Fertilization in vivo

Use of artificial inseminatioin vivo, compared to fertilizatioin vitro (IVF), leads to fewer ethical
problems. Primarily due to the fact that such aception is maximally close to natural. Thus, onehaf

! From Latin — in a living body.

2 From Latin — fn glass.

% From Latin — Within the womb.

* The San JosArticles <http://sanjosearticles.com/?page_id=2> (2017ydey, 15).
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technologies of such fertilization is Gamete InE@lopian Transfer (GIFT), in which simultaneous bu
separate transfer of male and female gametes hietdatlopian tube is carried out, while minimizitige
time spent by gametes outside the woman’s bodyGWS does not involve fertilization outside the lgod
so this technology is not faced with the ethicalgbem of choosing embryos for transfer

Homologous inseminationin vivo is almost the only way at which there are no ethproblems
because the application can be viewed as helpigples to deliver a chifd Although assistance is used in
reproduction, the process of fertilization is maaily natural.

In vitro fertilization (IVF)

Application of the method, mentioned above, has ynanacceptable aspects both from ethical
position (general and religious) and from the paihtview of human rights, as it involves creatioh o
"spare” embryos in case implanted embryo is notistomed in the mother's body. The embryos, which
are not implanted, must be frozen or destroyed.

Besides, after the implantation of some embryolifed in vitro, there is a widespread practice of
reduction (destruction) of utero "excess" viable gmbryos in multiple pregnancies (twins, tripletsd
more).

The operation of reduction is an intentional kiiof one or more embryos by various methods:
transcervical (on the"5or 6" week of pregnancy using vacuum aspirator); tragise (on the? or 8"
week of pregnancy by insertion of a special neadlle the lethal injection of potassium chlorider other
similar drugs, piercing through embryo chest, lrgdio stop of his heart; transabdominal (Shag 9"
week of pregnancy by using chorionic villus sampl{EVs).

Generally, such reduction threatens the health liled of the desired embryos and the mother,
because the methods and results of operation mrkaisto abortion. Such selective abortion is ofteade
only to reduce the number of embryos. Current requeénts limit the number of implanted embryos to
three. In other words, some children have the righife, and others — are deprived of it. In awbdfif for
conduction of a successful in vitro fertilizationl@ast three attempts are needed. Thus, we cdrofinthe
number of children who could get a chance to birth.

Pre-implantation genetic diagnosis and the embryoselection

As a rule, addition to ART with different method$ artificial insemination is pre-implantation
genetic diagnosis (PGD) of embryos. It is conductedhe 5-th day of embryo development by reseafch
its DNA in order to identify defects (chromosoméaharmalities, genetic disorders and abnormalitias),
well as for selection of "needed" embryo out of tluenber of cultured embryo before its implantatioio
a woman'’s body.

Often the risk of transmission of hereditary digsalsecomes the impetus for the in vitro fertiliaati
with the aim of selection of embryo at the preinmpddion stage, as well as for the use of donor tesnar
a surrogate mother. The downside of PGD is theatemtu of "excess" embryos based on sex. In Europe,
according to Art. 14: The use of techniques of medically assisted prtioreahall not be allowed for the
purpose of choosing a future child's sex, exceptravtserious hereditary sex-related disease is to be
avoided: selection of a baby’s sex is banned due to tlmpteoh of mentioned above Convention Oviédo

The Resolution 1654 (2009) Feminicid®ACE (hereinafter — the Assembly), which was discussed
30.01.2009, stresses the negative phenomenon obégk" as the murder of women, including the
possibility of embryos sex-selection in some cadestrlt is stated:

"12. In fact, the Assembly is dismayed by thetfadt millions of women and girls are “missing” in

! Gamete Intrafallopian Transfer: GIFThe American Pregnancy Association Website
<http://americanpregnancy.org/infertility/gametéréifallopian-transfer/> (2017, January, 15).

2 Instruction on respect for human life in its origind on the dignity of procreation Replies to ceriguestions of the
day.Official Vatican Website<http://www.vatican.va/roman_curia/congregatiofath/documents/rc_con_cfaith_
doc_19870222_respect-for-human-life_en.html> (2Q&nuary, 15).

® The drug is used for the execution of sentencetbath in countries and states where death pemaltéenon-
abolished.

* Convention for the Protection of Human Rights arghily of the Human Being with regard to the Apation of
Biology and Medicine: Convention on Human Rightd BiomedicingOviedo, 4.1V.1997), Nol64. Council of
Europe Website<https://www.coe.int/en/web/conventions/full-ligtenventions/treaty/164¢2017, January, 15)

® Resolution 1654 (2009). Feminicid®ACE website<http://assembly.coe.int/nw/xml/XRef/Xref-DocDisaEN.
asp?fileid=17716&lang=EN&search=UmVzb2x1dGIvbiAXNJICgyMDA5KXx0eXBIX3NOcl9lbjpSZXNvbHVO0a
W9u> (2017, January, 15)
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the sense that they either remain unborn or meetaaly death in many parts of the world...".

"13. The Assembly notes that foetus selectiorrgjletion of unborn girls and the lack of care give
to girls also takes place in Europe in certain ignant communities which prefer boys".

"20. The Assembly strongly urges Council of Eurapember states and the Commissioner for
Human Rights to support at the United Nations atieeointernational bodies in which they participate
the abolition of feminicides, including selectimdions against female foetuses".

In contrast in the United States in October 20@Baguctive clinic received permission on PGD for
selection of a child’s sex on request of a coupleave the second child of the opposite sex fobtiance
of sexes in the family.

Ukraine joined the Council of Europe on tHedd November 1995. When joining, it committed ifsel
to respect its general obligations under the Stadtithe Council of Europe, including in the fi@lhuman
rights. So, 09.02.2006 Ukraine ratified the Protaoamber 12 to The Convention for the Protection of
Human Rights and Fundamental Freedoms (ET$77) about the general prohibition of discrimination
p.1. Art. 1 which statesThe respect for any right set forth by law shadl decured without discrimination
on any ground such as sex, race, colour, langueggion, political or other opinion, national orcgial
origin, association with a national minority, prap, birth or other status".

From a medical point of view using PGD technologythe prevention of the transmission of
hereditary diseases, identification of which thkestere destruction of an embryo takes place ewforb
its implantation. Though, in fact, artificial inteption to a future pregnancy takes place, whidttifferent
from abortion only in place of it — nat vivo, butin vitro.

However, there is the risk of damaging the embryoindg PGD, and the probability of a false
diagnosis (on average 10%), which may result itrdeson of a normally developed embryo by mistake
vice versa a sick embryo can be implanted.

But "the diagnosis that shows the existence of a nrakition or a hereditary illness must not be the
equivalent of a death-sententeAt the same timéprenatal diagnosis makes it possible to learn abou
condition of embryo and of foetus when they afkistihe mother's womb... It makes possible to gdie
earlier and more effectively, certain therapeutiedical or surgical procedure$”

In the Convention on the Rights of Persons withabitities' adopted by the Optional Protocol
(A/RES/61/106) (13.12.2006) The United Nations (Btates Parties), guided by the general principle o
respect for difference and acceptance of persotisdigabilities as part of human diversity and hnitya
determined that:

- "Recognizing that children with disabilities shotidve full enjoyment of all human rights and
fundamental freedoms on an equal basis with otheldren, and recalling obligations to that end
undertaken by States Parties to the ConventiomerRights of the Child" (r) of Preamble);

- "In all actions concerning children with disabiks, the best interests of the child shall be a
primary consideration” (part 2 Article 7);

- "States Parties reaffirm that every human being tiesinherent right to life and shall take all
necessary measures to ensure its effective enjayogepersons with disabilities on an equal basighwi
others" (Article 10);

- "Every person with disabilities has a right to respfor his or her physical and mental integrity on
an equal basis with others" (Article 17).

Contrary to the above mentioned Convention, a alidgnosed with birth defects in prenatal stage of
development remains unprotected until internatidaad justifies the legal definition of a "personbth

! Protocol No. 1o the Convention for the Protection of Human Régind Fundamental Freedoms Rome,
(4.X1.2000) <http://www.echr.coe.int/Documents/Cention_ENG.pdf> (2017, January, 15)

% Instruction on respect for human life in its origind on the dignity of procreation Replies to certguestions of the
day.Official Vatican Website<http://www.vatican.va/roman_curia/congregatiofath/documents/rc_con_cfaith_
doc_19870222_respect-for-human-life_en.html> (2Q&nuary, 15).

? Instruction on respect for human life in its origind on the dignity of procreation Replies to certguestions of the
day.Official Vatican Website
<http://lwww.vatican.va/roman_curia/congregatioraiftfdocuments/rc_con_cfaith_doc_19870222 respeet-f
human-life_en.html> (2017, January, 15)..

* The Convention on the Rights of Persons with Diisi. United Nations Website
<https://www.un.org/development/desa/disabilitiegieention-on-the-rights-of-persons-with-disabiktietmlI> (2017,
January, 15).
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from biological point of view and also from psycbgical, spiritual and social points. In additionete is a
need for the international unification of legadpacity of a person(especially in the prenatal stage of
development).

As mentioned above, there are various methodstiite insemination outside the mother's body.
Depending on the genetic relationship of gametgsaoénts to a child, as well as the usage of agate
mother’s services, it can be divided into homolagand heterologous. Let's consider them more iaildet
in view of the ethical and legal issues that masear

Homologous insemination

The positive side of this IVF method is a commonedie relationship of parents with their future
child and nurturing of (genetically own) child imaother's womb.

At the same time, in vitro fertilization with thellowing transfer of embryo, called Fecundation In
Vitro and Embryo Transfer (FIVET), arises the peshl of human embryo life preservation, which is
associated with multiple fertilization of embry@ghose number is more than necessary.

The percentage of successful embryo implantatiahtihe guarantee of further normal development
of pregnancy with in vitro fertilization is quitew (on average 10-20%). Therefore, as a resulntleihod
envisages artificial creation of excess "spare" rgo in case the embryo, implanted in the bodyas
accustomed in a woman mother and in case of rififation need. It needs the selection of embryms t
minimize the risk of death after implantation.

After successful embryos transfer, who has taken edl other not implanted embryos can:

- be destroyed (just as not necessary);

- be used as a biomaterial (for medical research riempats, for production of cosmetics and
medicines);

- be used to fertilize another woman (but as donoter@, resulting in transformation of
homologous insemination into heterologous).

The problem of "excess" embryos is not only ethizdlalso a legal problem, because their reduction
is similar in its ultimate aim to abortion.

Heterologous insemination

Donation or selling gametes has certain moral aspést of all, there is a big artificial gap leten
the notion of parenthood and its relationship te tdouple. That is, when the birth of a child can be
separated from any relationship (physiologicalalegf its biological parents.

One should also stress the difference between loodtion or donation of human organs and male
or female sex cells, since the latter have probletaded to the origin and termination of the neatspn.

Surrogacy

Exploring the right to life in aspect of surrogastyould always remember that for many couples the
opportunity to have genetically native child becawse only by IVF and surrogate mother services.

However, surrogacy also requires compliance taagetechnologies, accompanied by some ethical
aspects:

— it is carried out by transferring of a human eyobinto an organism of a surrogate mother
conceived as a result of assisted reproductiventdopies (IVF) from the genetic parents or donorse(or
both);

— simultaneously, with giving life to child, arisédse problem of the right to life of "spare” human
embryos, that subsequently become "excess" anteaestroyed. Legal registration of this proceksga
place through the surrogacy contract that reduwesdlue of embryo life to a donor biological mateand
valuable source of stem cells that can be prodwed destroyed freely for customers' needs until
achievement of a desired result. This consumdud#ito the body of human embryos puts a valuasof h
life dependent on the economic law of demand amglguthereby artificially defines the beginningdan
the end of his life as a person.

Therefore, the recognition of the legal status peeson from the moment of conception will avoid
irreparable mistakes — relationship to the persohas a full entity, but as an object of ownershgoluced
to a commodity in the market of paid medical sasic

No national law can narrow the existing human sgiwid deprive a human being of its inalienable
right to life which is inherent to every human hginregardless of the its stage of developmentdliild in
the prenatal stage, or a newborn child or adulsick, or elderly person). However, none internalon
document does not define "right" to abortion as ofdwuman rights, but defines as inalienable and
fundamental — right of every person to life.
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The inability of human embryos to protect its ovight to life, guaranteed to everyone, determines
the necessity recognition the international letgtius of the human embryo at the level of borndchil

Article 6 Convention for the Protection of Human Rights andgnidy of the Human Being with
regard to the Application of Biology and Medicinebout protection of persons not able to consent
determines "an intervention may only be carried out on a persdm does not have the capacity to
consent, for his or her direct bené&fitRealization faces their reproductive rights tatgunity are not
identical with the acquirement of right for the Idhifor decision on giving or deprivation of lifand, in
general, the perception of the child as the sulgeptoperty that contradicts the nature and hudignity.

Some countries define the legal framework of repotiste medicine, including protection of embryo
life by its own national law, such as the law of thederal Republic of Germanktbryo Protection Att
(Gesetz zum Schutz von Embryonen — Embryonensobsetr — ESch®) (13.12.1990). Law regulates
allowed and prohibited methods of reproduction difigial insemination, donation, surrogacy, embryo
transfer (including after the death of the donanjificial change of genetic information and clagjirtc., as
well as sanctions for infringement of rules.

Consequently, summing up on the use of ART as dnkeotopical issues in international law and
bioethics, note that in the result of scientifiddaachnological progress should not be harmedrttezdsts
and well-being (and first of all — life) at leasteo person. Article 2 Convention on Human Rights and
Biomedicine about primacy of the human being sé&ldie interests and welfare of the human being shall
prevail over the sole interest of society or sceznas well as part 2 article 3 Universal Declaration
Bioethics and Human Rights about human dignity hodchan rights The interests and welfare of the
individual should have priority over the sole irgst of science or sociéty

Protecting the right to life of the embryo fertdiz in vitro prior to its implantation in vivo in ¢h
mother (both biological and surrogate) still rensagnproblem of international importance as recaghior
embryo inherent right to life entails new high etilistandards for artificial fertilization and resgibility
for all involved people who concerned in it.

Therefore, today there is a real need for appboatf new conceptual methods of infertility
treatment that would guide by the principle of ieaability the right to life, respect for the valatlife and
dignity of every person, independently of the stafydevelopment.

In practice, the use of assisted reproductive teldignes often rise problems relating to bioethical
and legal aspects of the right to life in the ptahatage of human development as part of intesnati
human rights law. It includes:

- The difference between the legal status of embiryegiro andin utero (for example, in Ireland the
right to life of the child in the womb is protectbyg the state recognition the legal status of thérgo and
the prohibition of abortion).The State acknowledges the right to life of theoumland, with due regard to
the equal right to life of the mother' (Art. 40 of the Constitution of Irelantl)However, there is no
consensus in the medical environment in the is§legal protection of embryos in vitro fertilizatidoefore
their implantation in the maternal organism, abaubtat was made reservations to the list of
recommendations of the Irish Commission on Assistehan Reproductiof)

- Deviation of intention created by IVF human embfysing them not for further fertilization);

- The problem of "postmortem" reproductfoms possibility using the frozen male and female
gametes or embryos in case of death of the doapekample, fertilization with gametes of late hausth);

- Using the Frozen embryos in case of incapacitynef ar both of the married couple and at divorce;

- Solution future destiny of the child which bears saffrogate mother in case of the death its
biological parents (customers) etc.

Therefore, in view of the foregoing should concldikat ART should execute a supporting function
for the realization of human reproduction to previgrocreation. That is the purpose of assisted

! Gesetz zum Schutz von Embryorign12.1990Das Bundesministerium der Justiz und fiir Verbramstteutz
<http://lwww.gesetze-im-internet.de/eschg/index.btf@017, January, 15).

2 Constitution of IrelandThe electronic Irish Statute Book. <http://www.iisatutebook.ie/eli/cons/en/html> (2017,
January, 15).

% Report of the Commission on Assisted Human Repriiotu Lenus, The Irish Health Repository.
<http://www.lenus.ie/hse/bitstream/10147/46684/4A.pdf> (2017, January, 15).

*"Postmortem" reproductive program is completelyhiliied, even in countries where legislation orisied
reproduction is quite liberal (as in the UK).
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reproduction should assistance to people in caskeofealize its reproduction, but not by destarctihe
life which has begun.

However, some methods of ART include the destractib"spare” embryos, violating the right to
life as each person pass embryonic stage of davelop

But this artificial preference reproductive riglager the child's right to life on the prenatal staif
development is possible only in one case — if thpacity recognizes the person as a natural person
according to the civil law). While the result oktinterpretation of human nature according to ki law
is a violation of human rights.

Consideration reproductive human rights solely lom hational level (according to the civil law of
countries) leads to a narrowing of the scope amtietd of existing human rights and therefore hdsetan
object of regulation of international law in decidibioethical problems.

In the process of using ART should not be destiggineady begun life regardless of the method and
place of conception as a person at any stages okitelopment is a unique independent personaility,
not as property, what reduces the value of hunfiartdithe level of civil law.

If the Article 1 of Universal Declaration of Humdights proclaims that:All human beings are
born free and equal in dignity and rights(12.10.1948), it means that these rights are éhatt not
acquired as a result of the physiological act afdbirth. So, is it humanely and legal to derivatethe
right to be human, in terms of international law#sTright should apply to all people without except
"... without distinction of any kind, such as race, cojsex, language, religion, political or other opn,
national or social origin, property, birth or othestatu$ (art. 2) and importantly without distinction of
stage and extent of their development that is rdefming than, for example, the aforementioned prop
status of the individual.

The answer to the question at what moment the hien@ryo has the right to life, and therefore is
human, will allow to define the legal basis of thmanipulation of human gametes and embryos, the
possibility or impossibility of selective reducticet will, and will determine participation of "spér
gametes and embryos in particular for their usesearch.

Defining this point must be based not only on thtural law, but also on scientific data onto the
human being that should serve as a basis of detmgnihe legal status of person on the prenatglestd
development.

The Vatican as the subject of international law doedspiritual center of Catholicism acute raiges t
problem of human dignity, human rights and freedamelation with the implementation of new sciénti
achievements, which raise the question about thralmsinle of their applicatidn

Recognizing the value of every human life can agvitk the statement of one of the fundamental
documents of Vatican on important bioethical isspfelsumanity — Instruction Donum Vitae (22.02.1987)
that: "The human being is to be respected and treated parson from the moment of conception; and
therefore from that same moment his rights as agemust be recognized, among which in the fiestepl
is the inviolable right of every innocent humanniggio life'.
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