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INTERNATIONAL LAW AND INTERNATIONAL RELATIONS

Lilila Maliarchuk
Jagiellonian University, Poland

COMPARATIVE ANALYSIS OF THE APPLICATION
TO THE EUROPEAN COURT OF HUMAN RIGHTS
AND THE CONSTITUTIONAL COMPLAINT

TO THE POLISH CONSTITUTIONAL COURT

This article is devoted to the comparative analysis of the application to the European Court of
Human Rights and the constitutional complaint to the Polish Constitutional Court. The author
examines similarities and differences of these legal tools of human rights protection.

The main question of the article is whether the constitutional complaint to the Polish
Constitutional Court is an effective remedy within the meaning of article 13 of the European
Convention on Human Rights and whether the non-exhaustion of the constitutional complaint as
domestic remedy leads to inadmissibility of individual application to ECHR.

Key words: the constitutional complaint, the application to the European Court of Human Rights,
the European Convention on Human Rights, the constitutional court, an effective remedy, the
control benchmark, the European Convention standards, the admissibility criteria.

Introduction

In the legal orders of Poland, as well as in the absolute majority of European states, there are two
systems of human rights’ protection. The internal (domestic) system — based on the constitutional complaint
to the Polish Constitutional Court and external (international) system — based on the application to the
European Court of Human Rights (hereinafter ECHR). Constitutional complaint and application to the
ECHR have a lot in common substantially and formally and affect each other. Although such dual system
of human rights’ protection is intended to protect them better, there is also a risk of legal differences in the
judgments of Constitutional Court and ECHR. Therefore, the main issues of this paper are: 1) constitutional
complaint to the Constitutional Court through the requirements of the European Convention on Human
Rights (hereinafter Convention); 2) the importance of the Convention for the recognition of the
constitutional complaint by the organ of constitutional control; 3) objective and subjective scope of both
means and their admissibility criteria.

1. The constitutional complaint as a remedy for the protection of the rights of individual in the
light of European Convention on Human Rights requirements

1.1. The constitutional complaint as an effective remedy under art. 13 of the Convention

Analyzing the constitutional complaint in light of the Convention’s requirements, first of all, it
should be assessed whether the constitutional complaint is an effective remedy within the meaning of art.13
of the Convention, and as a consequence, whether the constitutional complaint should be used by the
applicant before bringing an application to ECHR.

According to art.13 ,,everyone whose rights and freedoms as set forth in this Convention are violated
shall have an effective remedy before a national authority notwithstanding that the violation has been
committed by persons acting in an official capacity”'. In the jurisprudence of ECHR, an effective remedy is
a remedy that may result in a substantive decision on the complaint, as well as in an adequate compensation
for any violations found. The applicant is not obliged to reach for a remedy, the effectiveness of which is
only illusory and apparent®. There are different doctrinal views on this issue. The dominated position is that
the constitutional complaint is an effective remedy. Such position is usually supported by further

' European Convention on Human Rights (adopted 4 November 1950, enter into force 3 September 1953) art 13.
<http://www.echr.coe.int/Documents/Convention ENG.pdf> (2016, January, 25).

2 Jarosz-Zukowska, Sylwia (2014). Prawo do skargi konstytucyjnej — stan obecny i postulaty de lege ferenda.
Realizacja i ochrona konstytucyjnych wolnosci i praw jednostki w polskim porzqdku prawnym. Wroctaw, 849.
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arguments.

Firstly, A. Bajanczyk, B. Szmulik, and L. Baginska conducted a comparative analysis of the
overlapping rights and freedoms envisaged by Polish Constitution from 1997' and the Convention’. The
latter shows that majority of the rights and freedoms guaranteed by Convention and its additional protocols
are also enshrined in the text of the Constitution’. The analysis shows that the rights and freedoms in the
Constitution frequently are literally identical (or slightly modified) with the Convention’ provisions.
Therefore, A. Bojanczyk believes that the constitutional complaint is an effective domestic remedy within
the meaning of art. 13 and provides protection for most substantive provisions of the Convention regarding
the compliance of Polish law with the Convention.

The constitutional complaint is not a classic remedy. But it does not mean that it cannot be qualified
as an effective legal mean within the meaning of art.13 of the Convention, which speaks about “effective
remedy”. A. Bojanczyk argues that we should not interpret conventional provisions formalistically, and
claims that official Polish translation of the term “remedy” is incorrect”™.

In original English text’ art.13 is formulated as follows: ,,Everyone [...] shall have an effective
remedy” — ,remedy” is much wider term than its Polish translation (it is translated as ,$rodek
odwotawczy”, that may be explained as “mean for appeal”). The term ,,remedy” includes, basically, every
legal mean that can be used to prevent or repair damage, or to enforce the compliance with the law®. When
there is a violation of human rights and freedoms enshrined in the Convention, constitutional complaint is,
with no doubt, such a legal mean, such a remedy as provided in art.13 of the Convention. This view
corresponds with the principle of subsidiarity, one of the basic principles of the ECHR’s system’.

Secondly, such position is confirmed by the existing ECHR case law, especially concerning
Germany, where the constitutional complaint is a remedy for protection of human rights and freedoms
guaranteed by the Convention. For instance, already in Klass and others v. Germany (1978)° ECHR
decided that “the applicants themselves enjoyed “an effective remedy”, within the meaning of Article 13, so
far as they challenged before the Federal Constitutional Court the conformity of the relevant legislation
with their right to respect for correspondence and with their right of access to the courts. The Federal
Constitutional Court examined the applicants’ complaints with reference not to the Convention but solely to
the Basic Law. It should be noted, however, that the rights invoked by the applicants before the
Constitutional Court are substantially the same as those whose violation was alleged before the Convention
institutions™.

European Commission of Human Rights took a similar position (Decision of the European
Commission of Human Rights in Ap. 9324/81 from 8.12.1981'%) and decided that the applicant had a right
to bring the constitutional complaint before the Federal Constitutional Court. Although it is not possible to
refer to the Convention before that Court, established exclusively to examine alleged violations of human
rights guaranteed by the Basic Law of the Federal Republic of Germany, it should be noted, however, that
the guarantees provided either by the Convention or by the Basic Law are mainly identical.

Thirdly, the compatibility of substantive provisions concerning basic human rights enshrined in the

! Art 30. — art 76, The Constitution of the Republic of Poland (adopted 2 April 1997, enter into force 17 October 1997)
(Sejm). Official web-page of the Constitutional Court of Poland. <http://trybunal.gov.pl/en/about-the-tribunal/legal-
basis/the-constitution-of-the-republic-of-poland/> (2016, January, 25).

% Bojaficzyk, A. (1999). Skarga indywidualna do Europejskiego Trybunatu Praw Cztowieka: przed, czy po
wyczerpaniu drogi krajowej skargi konstytucyjnej. Palestra 1999/7-8, 75-85; Szmulik, Bogumit (2006). Skarga
konstytucyjna na tle porownawczym, Warszawa, 315; Baginska, Lidia (2010). Skarga konstytucyjna. Warszawa, 217.
? Bojanczyk, A. (1999). Skarga indywidualna do Europejskiego Trybunatu Praw Czlowieka: przed czy po
wyczerpaniu drogi krajowej skargi konstytucyjnej. Palestra 1999/7-8, 75.

* Bojaficzyk, A. (1999). Skarga indywidualna do Europejskiego Trybunatu Praw Czlowieka: przed czy po
wyczerpaniu drogi krajowej skargi konstytucyjnej. Palestra 1999/7-8, 76.

> Art 13, European Convention on Human Rights (adopted 4 November 1950, enter into force 3 September 1953).
<http://www.echr.coe.int/Documents/Convention ENG.pdf> (2016, January, 25).

% The Oxford English Dictionary: [...] 2.a. A means of counteracting or removing an outward evil of any kind;
reparation, redress, relief. (w:) Simpson, J.A., Weiner, E. S. C. (prep.). (1989). The Oxford English Dictionary.
Second Edition. Volume XIII “Quemadero-Roaver”. Clarendon Press. Oxford, 426-427.

" Nowicki, M.A. (1992). Wokét Konwencji Europejskiej. Warszawa, 100.

8 Klass and others v. Federal Republic of Germany, 6 September 1978, §66-67, Series A no. 28.

? Klass and others v. Federal Republic of Germany, 6 September 1978, §66-67, Series A no. 28/

' 4dm. Com. Ap. 9324/81, Commission decision of 8 December 1981, unpublished.
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Basic Law of the Federal Republic of Germany and the Convention, and the possibility to protect those
rights with constitutional complaints, allowed ECHR to recognize ‘“constitutional complaint” as an
“effective remedy” within the meaning of art.13 of the Convention. Since the Polish constitutional
complaint essentially corresponds to the German model (because it is also limited to the rights and
freedoms guaranteed by the Constitution), we can presume that the position of ECHR concerning the
German constitutional complaint as an “effective remedy” would be also transferred on the Polish
constitutional complaint.

Such position can be supported by the overview of the ECHR case law concerning the “admissibility
criteria” established in art.35 (1) of the Convention'. The characteristic of “effective remedy”, as well as the
general legal remedy for human rights and freedoms’ protection, should be attributed to complaints with a
broad objective scope, as it is in Germany or Spain.

The view of B. Szmulik is worth mentioning. He believes that the abovementioned position could
bring to a mistaken claim that in the case of Poland non-exhaustion of the constitutional complaint as
domestic remedy — in a situation of the identity of human rights guaranteed by Polish Constitution and the
Convention — leads to inadmissibility of individual application to ECHR®.

However, if we take into account all doctrinal views based on ECHR’ case law (Brudnicka and
others v. Poland [Ne54723/00]" or Szot-Medyriska and others v. Poland [Ne47414/99]°), this issue will not
be so obvious. There is no clear and simple position in these judgments concerning the duty of the applicant
to exhaust the constitutional complaint possibility before applying to ECHR. But the Court formulated
conditions necessary for a constitutional complaint to be qualified as a mandatory “domestic remedy”
within the meaning of art.35 (1):

a) There must be a circumstance in which the domestic legal provision is allegedly incompatible with
not only the Constitution but also with the Convention. Therefore, there may be a situation when the right
or freedom is protected by the Constitution but is beyond the limits of the Convention;

b) The violation of the Convention must result from the application of a legal provision that was the
legal basis of individual judgment (Brudnicka and others v. Poland). Thus, in such situations when the
questioned provision is not a basis for the final judgment (for example, a composition of a court), the
exhaustion of constitutional complaint possibility before application to ECHR is not necessary. If the
challenged provision was not a basis for the final judgment, but only for a preliminary settlement or an
injunction, the constitutional complaint cannot be recognized as an “effective remedy’”’;

¢) There must be a possibility for the resumption of the proceedings, which means that bringing the
constitutional complaint before applying to ECHR is not mandatory if there is no possibility for the
resumption of the proceedings®.

1.2. The examination of the constitutional complaint and the European Convention standards

The problems of an assessment of the proceedings before the Constitutional Court and, inter alia, an
examination of the constitutional complaint for the compliance with the standards of the Convention are
controversial’. ECHR delivered few decisions concerning the compliance of the proceedings before
constitutional courts with the standards of the Convention: Bock v. Germany, Kraska v. Switzerland, Ruiz-
Mateos v. Spain and Sussmann v. Germany"’.

' Art 35, European Convention on Human Rights (adopted 4 November 1950, enter into force 3 September 1953).
<http://www.echr.coe.int/Documents/Convention_ ENG.pdf> (2016, January, 25); Bojanczyk, A. (1999). Skarga
indywidualna do Europejskiego Trybunatu Praw Cztowieka: przed, czy po wyczerpaniu drogi krajowej skargi
konstytucyjnej. Palestra 1999/7-8, 79.

2 See the position of ECHR in X v. Germany (7.10.1980 nr 8499/79), Castells v. Hiszpania (23.4.1992 nr 11798/85).
? Szmulik, Bogumit (2006). Skarga konstytucyjna na tle poréwnawczym. Warszawa, 315.

* Brudnicka and others v. Poland (art.6), 3 March 2005, no.54723/00.

5 Szot-Medynska and others v. Poland, 9 October 2003, no. 47414/99.

S Brudnicka and others v. Poland (art.6), 3 March 2005, n0.54723/00.

7 Jarosz-Zukowska, Sylwia (2014). Prawo do skargi konstytucyjnej — stan obecny i postulaty de lege ferenda.
Realizacja i ochrona konstytucyjnych wolnosci i praw jednostki w polskim porzgdku prawnym. Wroctaw, 849.

¥ Szmulik, Bogumit (2006). Skarga konstytucyjna na tle poréwnawczym. Warszawa, 301.

? Bisztyga, Andrzej (2000). Polska skarga konstytucyjna a skarga do Europejskiego Trybunatu Praw Czlowieka.
Przeglgd Prawa i Administracji, 2000/44, 225; Wisniewski, Adam (2004). Polska skarga konstytucyjna a Europejska
Konwencja Praw Cztowieka. Gdarnskie Studia Prawnicze, 2004/12, 311.

19 Bock v. Germany, 29 March 1989, § 37, Series A No. 150; Kraska v. Switzerland, 19 April 1993, series A No. 254-
B; Ruiz-Mateos v. Spain, 23 June 1993, Series A No. 262; Siissmann v. Germany, 16 September 1996, § 39 no.
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We can see from these decisions that proceedings before the constitutional courts can be assessed by
ECHR for the compliance with art.6 of the Convention (right to a fair trial, or more precisely, to receive a
judgment within a reasonable time). In the proceedings before a constitutional court, the art.6 (1) guarantees
should be secured, if the result of the proceedings is decisive for civil rights and obligations'. It would be
enough even if the decision of a constitutional court will be indirectly relevant for civil rights and
obligations. But when we deal with the question of a ,,reasonable time”, ECHR evaluates if the delivered
decision of a constitutional court could influence the result of proceedings before general courts”.

Adam Wisniewski believes that, taking into account the model of Polish constitutional complaint, its,
on the one hand, close connection with protected by the Constitution human rights and freedoms and, on
the other hand, its connection with a particular judgment delivered in a particular case, we should
acknowledge that the result of the proceedings before the Polish Constitutional Court would generally have
decisive importance for the rights and freedoms of a plaintiff. The Constitutional Court’ judgment is a basis
for the resumption of the proceedings both in criminal and civil cases. Thus, the decision of the
Constitutional Court has an influence on the result of the proceedings before general courts’.

ECHR recognized that it has the right to control the lawfulness of the proceedings before
constitutional courts, despite the objections from some member-state governments (e.g., German and
Spanish) that because of its nature, structure, and jurisdiction constitutional courts are not covered by art.6
(1) of the Convention’. ECHR acknowledged that it fully realizes the specific role and status of
constitutional courts, established to guarantee the supreme and primary power of a constitution, and, in
countries where the institute of the constitutional complaint exists, provide additional protection for human
rights and freedoms enshrined in a constitution”.

Despite the strong position in ECHR’ case law, there are still some controversial views in doctrine.
R. Bernhardt argues that the problem of the application of art. 6 (1) to the proceedings before the
Constitutional Court is not solved because these proceedings concern only the compliance of particular
legislation with the Constitution; it is not designed to rule about civil rights and obligations®.

Analyzing an existing ECHR’ case law, we can make a conclusion that the application of art.6 (1) of
the Convention to the proceedings before constitutional courts concerned mainly the issues of excessive
length of proceedings. But ECHR has also decided on other legal aspects of the right to fair trial. For
instance, in the above-mentioned case, Ruiz-Mateos v. Spain plaintiff claimed, besides an excessive length
of proceedings, also a lack of possibility to challenge the impartiality of two Constitutional Court judges
(this claim was recognized as legitimate by the European Commission of Human Rights) and a violation of
the rights for defense. ECHR accepted the plea of the applicants that impossibility to respond to the letter of
the State Council containing Council’s position on the constitutionality of the contested act constituted a
violation of art.6 (1) of the Convention’.

Therefore, procedural violations during the examination of the constitutional complaint may
constitute a violation of art.6 (1) of the Convention. But this problem should be analyzed with regard to the
subject of the particular case and all its other circumstances, in order to maintain the primary goal of both:
the constitutional complaint and ECHR application — the protection of human rights and freedoms.

2. The role of the Convention in the examination of constitutional complaints by the
Constitutional Court.

2.1. The control benchmark.

To resolve an issue of the role of the Convention in the examination of constitutional complaints an
empirical analysis of constitutional complaints accepted by the Constitutional Court is necessary. Such
analysis shows that a plaintiff frequently addresses the Convention as the control benchmark that should be

20024/92, RID 1996

! Siissmann v. Germany, 16 September 1996, § 41, no. 20024/92, RID 1996; Probstmeier v. Germany, 1 July 1997,
§48 no. 20950/92

? Siissmann v. Germany, 16 September 1996, §61 i 65, no. 20024/92, RID 1996

* Wisniewski, Adam (2004). Polska skarga konstytucyjna a Europejska Konwencja Praw Cztowieka. Gdariskie Studia
Prawnicze, 2004/12, 311.

* Ruiz-Mateos v. Spain, 23 June 1993, Series A No. 262; Buchloz v. Germany, 6 May 1981, A. 42

> Siissmann v. Germany, 16 September 1996, § 39 no. 20024/92, RJD 1996

® Nowicki, M.A. (1996). Kamienie milowe, Orzecznictwo Europejskiego Trybunatu Praw Cztowieka. Osrodek
Informacji i Dokumentacji Rady Europy/Centrum Europejskie Uniwersytetu Warszawskiego. Warszawa, 201.
"Ruiz-Mateos v. Spain, 23 June 1993, §59, 65. Series A No. 262.
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taken into account by the Constitutional Court in the examination of the complaint'.

An issue of the control benchmark was unequivocally resolved by the Constitutional Court. In its
reasoning (case Ts 58/99 from 3.02.2000) the Court argued: “The art.14 of the ECHR, which is addressed
by the claimant, is identical to the prohibition of discrimination principle established in art.32 (2) of the
Constitution. Therefore, we should emphasize that we cannot accept as the control benchmark a treaty
ratified by Poland regardless of the rights it can provide for the claimant™. In another decision (case SK
11/2001 from 6.02.2002) the Court stated: “In order to clarify the issue of the control benchmark the Court

emphasizes that the violation of the Convention can not constitute a basis for the constitutional complaint’.

It is clear from the jurisprudence of the Constitutional Court that the constitutional complaint meant
to protect only rights and freedoms prescribed by the Constitution. As Z. Czeszejko-Sochacki® mentions,
suclsl model preserves the principle of the supremacy of the Constitution established in art.8 (1) of the basic
law”.

It is worth mentioning that in doctrine there are views opposing to the Constitutional Court’ position.
J. Trzicinski tends to believe that the constitutional complaint in which the claimant argues, without
addressing the Constitution, that his rights and freedoms guaranteed by the Convention were violated
should be accepted and examined by the Constitutional Court. However, such violated right of freedom at
the same time should be protected by the Constitution as well, which that claimant without addressing the
specific provision of the Constitution, at the same time addressed the essence of protected right or
freedom’.

However, on an international scale, we can observe the new direction of constitutional control
because some states recognize treaties as the control benchmark’. The reason of this tendency is the
strengthening of the role of the Convention in Europe. It could also be explained by the differences in legal
orders of different states. For example, according to the Austrian law, the Constitution does not include a
complete list of basic human rights. The protection of human rights is regulated in Federal Constitutional
Law from 1920, in ECHR and additional protocols (they have constitutional status in Austria), in other
treaties (e.g., the Convention on the Elimination of all Forms of Discrimination Against Women etc.), in the
laws with constitutional status (e.g., Personal Data Protection law) and in ordinary legislation®.

Turkey is another example. In 2004, the Constitutional Court of Turkey proposed to cover by
constitutional complaints the rights protected by the Convention in order to create a domestic filter for the
applications to ECHR. In September 2010, this proposal was upheld by national referendum and according
to art.148 of the Constitution of Turkey, everyone has rights for a constitutional complaint if his rights
protected by the Convention were violated’.

In Polish doctrine dominates a position that there are no obstacles for claimants to address ratified
treaties besides the Constitution, in order to strengthen his argumentation. Ratified treaties might be
appointed alternatively to demonstrate the similar normative content of the rights prescribed in the
Constitution and in appointed treaty'®. J. Trzcinski similarly argues that ratified treaties, if they provide

! Sprawy o sygn. Ts 101/98, Ts. 12/99, Ts 58/99, SK 10/00.

2 Sprawa o sygn. Ts 58/99.

* Wyrok Trybunatu Konstytucyjnego z dnia 6 lutego 2002 r. SK 11/2001, OTK ZU 2002/1A poz. 2.

* Czeszejko-Sochacki, Z. (1998). Skarga konstyucyjna w prawie polskim. Przeglgd Sejmowy, 1 (24)/98, 36.

> The Constitution of the Republic of Poland, (adopted 2 April 1997, enter into force 17 October 1997) art 8. (Sejm)
Official web-page of the Constitutional Court of Poland. <http://trybunal.gov.pl/en/about-the-tribunal/legal-basis/the-
constitution-of-the-republic-of-poland/> (2016, January, 25).

® Trzcinski, J. (2000). Zakres podmiotowy i podstawa skargi konstytucyjnej. Skarga konstytucyjna. Warszawa.

" Mauomnait, I1. (2010). O eBpomeiickux MOAX0AaX K TOCTYITY K KOHCTHTYLHOHHOMY IPaBOCYIHio. Teopemuueckue u
npaKkmuyecKue ACneKmul, Ces13anble ¢ UHOUGUOYALHOU KOHCIMUMYYUOHHOU JIcanobotl 6 e8pOneucKou Mooenu
KOHCMUmMyyuoHHo20 npaeosyous. COoOpHUK MaTepuanoB Mex . KoH}. 13-14 mas 2010 r. Munck, 29-37.

¥ Biepasitn, B. (2011). KoHcTutyniiHO-paBoBUid 3aXUCT OCHOBOIIOJIOKHUX ITPAB: MOXKIIMBOCTI Ta MEXIi
IHAMBIAYAIILHOTO OCTYIY. 3axucm npas aooutu OpeaHamu KOHCMUmyyiiHoi iocmuyii: Moxcaueocmi i npobiemu
inousioyanvnozo docmyny. Kuis. Jloroc, 90-99.

? T'ynbrait, M. (2013). Koncmumyyitina ckapea y mexanizmi 0ocmyny 00 KOHCIMUmyyiiino2o npagocydds. Xapkis.
[IpaBo, 424.

!9 Tuleja, P., Crzybowski, M. (2005). Skarga konstytucyjna jako $rodek ochrony praw jednostki w polskim systemie
prawa. Sgdy i trybunaly w Konstytucji i praktyce. Warszawa, 111.
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guarantees for human rights, may additionally constitute a basis for the constitutional complaint'.

Therefore, there are no doubts that the Convention plays an important role in the proceeding before
the Constitutional Court, provisions of the Convention serve to strengthen the arguments of claimants and
are used for the interpretation of particular provisions of the Constitution concerning human rights and
freedoms. In some states (Austria, Turkey) provisions of the Convention may be used as independent
control benchmarks in the examinations of constitutional complaints by constitutional courts.

2.2. The possibility to challenge international agreements by constitutional complaints.

The Polish model of a constitutional complaint, established in art.79 (1) of the Constitution does not
allow challenging international agreements”. The Constitutional Court in its case-law took the same
position. However, there are some disputes in doctrine regarding the possibility to include treaties to the list
of legal sources that might be challenged by constitutional complaints. J. Repel believes that constitutional
provisions do not exclude the possibility to challenge ratified treaties by constitutional complaints®,
Supporters of this opinion argue that in such situation an alleged violation of human rights or freedoms
must relate to the treaty directly, not the legislation it was ratified by’.

An exclusion of international agreements from the objective scope of constitutional complaint creates
a clear gap in the protection of human rights and freedoms from their violations by public administration. J.
Repel states that direct application of international agreements (treaties) is possible, inter alia, in the form of
using their provisions as a basis for the courts or public administration decisions. He also adds that treaty’s
provisions could be not completely coherent with Polish constitutional provisions®. On the contrary, Z.
Czeszejko-Sochacki and S. Jaworski argue that international agreements could not be the matter of the
constitutional complaint’.

The supporters of the possibility to challenge international agreements with constitutional complaints
can theoretically imagine a situation of challenging the Convention before the Constitutional Court, but
according to the Polish model of the constitutional complaint, it is impossible.

3. Selected comparative criteria of the constitutional complaint and ‘Strasburg’ application.

3.1. Subjective and objective scope.

The object of the constitutional complaint can be an only law or other normative act released in
foreseen in the Constitution form®. Whereas the object of application to ECHR (“Strasburg’ application) is
wider and includes actions and/or omissions of public administration. Moreover, according to the
Convention, while bringing an application concerning a legal act allegedly inconsistent with the Convention
it is enough to show that the applicant can become a victim of a violation of the Convention in any
moment’. It is not necessary to have an individual decision concerning rights or freedoms of an applicant
based on the act allegedly inconsistent with the Convention, as it should be in the case of the constitutional
complaint.

A comparison of the subjective scopes of both constitutional complaint and individual application is
complex. Polish constitutional complaint serves only to the subjects that are under Polish jurisdiction. An
application to ECHR is designed to the subject that claims to be a victim of a violation of the Convention
by a member-state'’. In both complaints, an issue of citizenship of an applicant is not important and has no
influence on the admissibility of a complaint. At the same time, none of the complaints has actio popularis
character. Both complaints would be rejected as inadmissible if they are brought to a court in the name of

! Trzcinski, J. (2000). Zakres podmiotowy i podstawa skargi konstytucyjnej. Skarga konstytucyjna. Warszawa.

% Grzybowski, M. (2006). Prawo migdzynarodowe i wspolnotowe jako wzorzec i przedmiot kontroli norm. Zubik
Ksigga, M. (red.) (2006). XX-lecia orzecznictwa Trybunatu Konstyucyjnego. Warszawa, 340.

? Jamroz, L. (2011). Skarga konstytucyjna, wstepne rozpoznanie. Biatystok, 259.

* See also Masternak-Kubiak, M. (1997). Przestrzeganie prawa miedzynarodowego w Swietle Konstytucji RP,
Krakow, 316.

3 Repel, I. (2000). Przedmiotowy zakres skargi konstytucyjnej. Trzcinski, J. (red). Skarga konstytucyjna. Warszawa.
6 Repel, J. (2000). Przedmiotowy zakres skargi konstytucyjnej. Trzcinski, J. (red). Skarga konstytucyjna. Warszawa,
94.

7 Czeszejko-Sochacki, Z. (1998). Skarga konstytucyjna w prawie polskim. Przeglgd Sejmowy, nr. 1.

¥ Czeszejko-Sochacki, Z. (1998). Skarga konstytucyjna w prawie polskim. Przeglgd Sejmowy, nr. 1. Czeszejko-
Sochacki, Z. (1998). Skarga konstytucyjna w prawie polskim. Przeglgd Sejmowy, nr. 1, 36.

? Nowicki, M.A. (1996). Kamienie milowe, Orzecznictwo Europejskiego Trybunatu Praw Czlowieka. Osrodek
Informacji i Dokumentacji Rady Europy. Warszawa, 28.

9 Bisztyga, Andrzej (2000). Polska skarga konstytucyjna a skarga do Europejskiego Trybunatu Praw Czlowieka.
Przeglgd Prawa i Administracji, 2000/44, 225.
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social interest.

The subjects who have the right to bring an application to ECHR according to art.34 of the
Convention are persons, nongovernmental organizations or groups of individuals'. The term
“nongovernmental organization” is capacious and covers all kinds of entities regardless of whether they
have legal personality or not unless they belong to public administration®. In the case of constitutional
complaint art.79 of the Constitution® uses the term ,,anybody”, which covers natural persons regardless if
they possess Polish citizenship and legal persons. The meaning of the term “anybody” is broad and has
been interpreted in the Constitutional Court’s case-law".

The only major difference is that an applicant can bring an application to ECHR if his rights were
violated both directly and indirectly. Whereas in the case of a constitutional complaint a claimant should
personally have suffered from an alleged violation’. Therefore, subjective scopes of both constitutional
complaint and application to ECHR are close and cover individuals, groups of individuals and legal
persons.

3.2. Admissibility criteria.

The common feature of both complaints is precisely defined admissibility criteria. In the case of an
application to ECHR, they are regulated in art.35 of the Convention®; while in the case of a constitutional
comp71aint they are regulated in art.64, art.65, art.66 of the Law “On the Constitutional Court” from 25 June
2015°.

In this article will be analyzed only two criteria that precisely show the similarity of the legal nature
of both remedies. Their common feature is the principle of subsidiarity; therefore, in both situations, the
exhaustion of all remedies is demanded. There are also clear terms when these complaints should be
brought (6 months from the date on which the final decision was taken — in the case of an application to
ECHR®; and 3 months — in the case of a constitutional complaint®).

It is worth mentioning that the constitutional complaint could be recognized as a domestic remedy
within the meaning of art.35 of the Convention'’. As a consequence, the use of the constitutional complaint
could be obligatory before bringing an application to ECHR. There is a discussion in Ukraine these days on
this issue. There are opposite views on the need to implement the institute of constitutional complaint in
Ukrainian legal order. And the duty to exhaust a possibility of a constitutional complaint is understood as
an obstruction for the right to apply to ECHR. Therefore, this argument is often used against the
implementation of a constitution complaint in Ukrainian legal system.

Conclusions

The constitutional complaint in a broad objective scope (Germany, Spain) is recognized as an
effective remedy within the meaning of art.13 of the Convention. Concerning the constitutional complaint
in narrow scope (among others in Poland), ECHR has formulated 3 conditions for its recognition as an

! Art 34, European Convention on Human Rights (adopted 4 November 1950, enter into force 3 September 1953).
<http://www.echr.coe.int/Documents/Convention ENG.pdf> (2016, January, 25).

* Nowicki, M.A. (2000). Wokot Konwencji Europejskiej, Krotki komentarz do Europejskiej Konwencji Praw
Cztowieka. Krakow, 32.

3 Art 79, The Constitution of the Republic of Poland, (adopted 2 April 1997, enter into force 17 October 1997) (Sejm)
Official web-page of the Constitutional Court of Poland. <http://trybunal.gov.pl/en/about-the-tribunal/legal-basis/the-
constitution-of-the-republic-of-poland/> (2016, January, 25).

* Jamroz, L. (2011). Skarga konstytucyjna, wstepne rozpoznanie. Bialystok, 259.

> Wisniewski, Adam (2004). Polska skarga konstytucyjna a Europejska Konwencja Praw Czlowieka. Gdarskie Studia
Prawnicze, 2004/12, 311.

8 Art 35, European Convention on Human Rights (adopted 4 November 1950, enter into force 3 September 1953).
<http://www.echr.coe.int/Documents/Convention ENG.pdf> (2016, January, 25).

7 Ustawa o Trybunale Konstytucyjnym (adopted 25 June 2015, enter into force 30 August 2015) art. 64-66. (Sejm)
Official web-page of the Constitutional Court of Poland. <http://trybunal.gov.pl/o-trybunale/akty-
normatywne/ustawa-o-trybunale-konstytucyjnym/> (2016, January, 25).

¥ European Convention on Human Rights (adopted 4 November 1950, enter into force 3 September 1953).
<http://www.echr.coe.int/Documents/Convention_ ENG.pdf> (2016, January, 25).

? Art. 64, Ustawa o Trybunale Konstytucyjnym (adopted 25 June 2015, enter into force 30 August 2015) (Sejm)
Official web-page of the Constitutional Court of Poland. <http://trybunal.gov.pl/o-trybunale/akty-normatywne/ustawa-
o-trybunale-konstytucyjnym/>(2016, January, 25).

10 Art 35, European Convention on Human Rights (adopted 4 November 1950, enter into force 3 September 1953).
<http://www.echr.coe.int/Documents/Convention_ ENG.pdf> (2016, January, 25).
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effective remedy.

Firstly, the domestic legal norm must be allegedly inconsistent with both the Constitution and the
Convention at the same time.

Secondly, the violation of a human right protected by the Convention must arise from the use of the
domestic legal norm on which the final domestic judgment was based.

Thirdly, there must be a possibility for the resumption of the proceedings if Constitutional Court
decides that there is a violation of the Constitution.

According to the ECHR judgments, conventional standards should apply to the proceedings before
the Constitutional Court. ECHR judgments cannot be the control benchmark for constitutional complaint
proceedings, but invocation to its decisions can be used as an additional argument. The comparison of
subjective and objective scopes of both complaints and their admissibility criteria shows the great similarity
of their legal natures, but at the same time helps to discover some differences.
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“THE POWERS TO EXTEND THE POWERS” IN THE
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INSTITUTIONS: CONTEMPORARY PRACTICE

Theoretical and practical features of granting the powers to international institutions, especially
giving them the possibility to extent powers on their initiative, are discovered in the paper. The
author’s vision of the distinction between “functions of international institutions”, “powers of
international institutions” and “competence of international institutions” is presented with
appropriate examples. As practical evidence the decisions taken at the “Arria-Formula meetings”
within the UN Security Council are analyzed. The conclusions on the improvement of the
efficiency of international institutions through extension of their functions are made.

Key words: constitutive act, extension of powers, implied powers, explicit powers, effectiveness
of international institutions.

La communauté internationale contemporaine est précisément sur 1’étape quand on peut justifier
I’existence d’une nouvelle branche du droit international — le droit des institutions internationales. D’apres
I’auteur, la derniére est une branche complexe parce qu’elle peut étre divisée en éléments particuliers du
systéme du droit. Dans notre cas ce sont le droit statuaire des institutions internationales et le droit interne
des institutions internationales.

Dans le contexte du droit des institutions internationales le cadre 1égal du droit statuaire est comprise
comme, a proprement parler, les actes constitutifs des institutions internationales (compte non tenu de leur
titres factuels), le complexe des actes avec les normes juridiques internationales qui sont adopté par les
institutions internationales, et aussi autres resultats d’application des instruments juridiques de leur
fonctionnement. Il est important que cette base soit dédiée a la réglamentation des relations de la société
internationale.

C’est indispensable que pour fonctionner les institutions internationales doivent avoir les pouvoirs.
Le probléme est que les motifs juridiques pour accorder les pouvoirs aux institutions internationales, dans
leur compréhension traditionnelle, se changent. Particuliérement, est-ce qu’on peut se livrer a des manéges
pour contourner la loi comme les sources traditionnelles des pouvoirs ? 11 faut préciser que les pouvoirs
sont la partie structurelle du systéme des prérogatives autoritaires des institutions internationales. Sauf les
pouvoirs, on distingue les fonctions et la compétence. Leur triade et unité déterminent ’efficacité de
n’importe quelle institution internationale.

Suivant la tradition, les motifs juridiques pour donner les pouvoirs aux institutions internationales ont
été déduits des actes constitutifs des institutions internationales ou autres actes de leur droit statuaire.
Auparavant cette vue était presque I’axiome. Surtout selon la conception de compétence d’attribution les
institutions internationales ne peuvent pas fonder leurs propres pouvoirs et, respectivement, les pouvoirs
des institutions internationales sont limités par leurs “constitutions”.

Aussi on trouve la justification dans la jurisprudence, par exemple, ’activité de la Cour permanente
de Justice internationale. Dans le dossier judiciaire Compétence de 1'OIT pour la réglamentation
internationale des conditions du travail des personnes employées dans I’agriculture (Avis consultatif du 12

! L'interprétation du texte dans la langue frangaise selon d'auteur.
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aolt 1922) la Cour a dit ce qui suit: “La réponse a la question de savoir si l’examen de propositions
tendant a organiser et a développer les moyens de production agricole et ['examen de toutes autres
questions de méme nature rentrent dans le domaine de la compétence de cette Organisation, dépend, elle
aussi, exclusivement de [’interprétation a donner aux mémes dispositions conventionnelles [a notre sujet —
la Constitution de la Organisation internationale du Travail], qui sont la source unique de [’existence et des
attributions de cette Organisation”'. Mais ceci : le cas de la Cour internationale de Justice Compétence
de I’Assemblée générale pour ’admission d’un Etat aux Nations Unies (du 9 avril 1949) et les avis
consultatifs de la C1J Réparation des dommages subis au service des Nations Unies (du 11 avril 1949).

Premiérement, la lacune est dans le fondement — dans la doctrine du droit international il n’y a pas de
la vision précise concernant la délimitation du sens des notions “les fonctions”, “les pouvoirs” et “la
compétence”. Singulierement on discute entre “les pouvoirs” et “la compétence”, présentant une des
problémes fondamentales de la théorie et la pratique de réglamentation international juridique. Dans la
théorie la différence est ce qui suit : D. Akande, conférencier du droit de I’Université de Nottingham, parle
de “la compétence”, “la juridiction” et “les pouvoirs” des institutions internationales (en particulier, des
institutions judiciaires internationales)’, I. Dekker et R. Wessel, représentants de I’Université de Twente,
exploitent la notion “la compétence”, D. Sarooshi, professeur du droit de I’Université d’Oxford, préfere
“les pouvoirs ™.

Mais nous ne poursuivrons pas de trouver la vérité¢ dans cette question, qui est totalement dépend de
la méthode de chaque individuel. En vertu des événements du XXI siécle les pouvoirs doivent correspondre
a la politique réele de la institution internationale. Quand méme les questions fondamentales sont les
suivantes:

1. Comment [’institution internationale doit-elle agir si les pouvoirs inscrits dans [’acte constitutif ne
sont pas suffisants pour la réalisation efficace des ses fonctions?

2. Qu’est-ce que est prioritaire: observation du principe de la spécialité dans [’activité des
institutions internationales ou [’éxecution ultime de leurs fonctions?

3. En dernier cas, ou il y a la limite entre la décision ultra vires (présence et mesure de la
responsilibité de [’organisation et / ou ses organes sont contestables) et la décision, nécessaire pour
[’éxecution des fonctions de l’institution, hors de pouvoirs, mais vitals pour la réalisation de son mandat?

L’actualité de la question semble évidente. Bien qu’il faille souligner dans 1’école du droit
international précisément celle cellule dont 1’activité se consacre au droit institutionnel international et,
spécialement, a I’analyse des actes constitutifs des institutions internationales dans le cadre de leurs
pouvoirs. Parmi représentants principals sont R. A. Wessel, I. F. Dekker, D. W. P. Ruiter (I’école
hollandaise), E. Osieke (I’école nigériane), D. Sarooshi, Dr. J. d’Aspremont (1’école anglaise), B. Kingsbury
(I’école américaine) etc.

Ainsi, le compte de I’activité de chaque institution internationale commence par la formalisation des
volontés de leurs fondateurs. Elle se manifeste dans les actes constitutifs par les fonctions générales et
spéciales. Les fonctions des institutions internationales sont les complexes statiques et théoriques des
directions de I’activité de I’institution internationale, a la différence des pouvoirs et competence, qui
présentent les prérogatives autoritaires, augmentent dynamiquement et leurs extension et plénitude
dépendent des proportions des fonctions ci-dessus indiquées.

Les pouvoirs de [institution internationale sont la mesure du comportement de I’institution
internationale, qui est indispensable pour exercer ses fonctions. Autrement dit, ce sont les ressources
donnés a I’institution internationale “d’une maniére naturelle ” avec lesquelles elle confirme les rapports de
I’activité tactique et du finalité stratégique de son existence.

On va analyser les notions ci-dessus indiquées en utilisant I’exemple de 1’Organisation Mondiale de
la Propriété Intelectuelle. La Convention instituant I’Organisation Mondiale de la Propriété Intelectuelle du

! Campbell, A.ILL. (1983). The limits of the Powers of International Organisations. The International and
Comparative Law Quaterly, vol. 32, no. 2, 523.

? Dapo, Akande (1998). The competence of international organizations and the advisory jurisdiction of the
International Court of Justice. European Journal of International Law, 9, 437-467.

? Dekker, LF., Wessel, R.A. (2001). Governance by international organizations: rethinking the normative force of
international decisions. European Commission’s White Paper on European Governance, 215-236. <http://www.
utwente.nl/bms/pa/research/wessel/wessel23.pdf>.

* Sarooshi, D. (2003). Some preliminary remarks on the conferral by states of powers on international organizations.
Jean Monnet Working Paper 4/03, NYU School of Law.
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1967 (est entrée en vigueur en 1970 et a ét¢ modifice en 1979) attribue a I’institution spécialisée des
Nations unies celle fonction - “promouvoir la protection de la propriété intellectuelle a travers le monde
par la coopération des Etats, en collaboration, s’il y alieu, avec toute autre organisation internationale”
(para. (i) Art. 3). La mesure du comportement autoris¢ de I’institution internationale, suffisant pour
atteindre la fonction définie a I’Article 3 de la Convention, est, proprement dit, les pouveirs de
I’Organisation Mondiale de la Propriété Intelectuelle — ““ /’Organisation encourage la conclusion de tout
engagement international tendant a promouvoir la protection de la propriété intellectuelle” (les pouvoirs
normatifs, para. (iv) Art. 4), “[’Organisation offre sa coopération aux Etats qui lui demandent une
assistance technico-juridique dans le domaine de la propriété intellectuelle” (les pouvoirs d’application du
droit, para. (iv) Art. 4), “[’Organisation assure les services facilitant la protection internationale de la
propriété intellectuelle et, le cas échéant, procede a des enregistrements en la matiere et publie les
indications relatives a ces enregistrements” (les pouvoirs de réalisation du droit, para. (vii) Art. 4', etc.

La compétence est I'universalité des droits et des obligations de ’institution internationale concrete
au niveau pertinent et dans la sphére spécialisée pertinente avec laquelle on détermine sa place dans le
systeme des relations internationales. Au fait, on réfere ici ““les operations accompliées” de ’institution
internationale, plutdt, ce dont D’institution se serve dans I’aréne internationale et ce que témoigne que
I’organisation exerce ses fonctions et réalise ses pouvoirs efficacement’. Par exemple, le niveau de la
compétence de I’Organisation de coopération et de la développement économiques est confirmé par 30
décisions d’une maniére obligatoire, 182 recommandations (et beaucoup d’autres actes), dont I’institution,
les membres de I’institution et, obliquement, autres sujets du droit international jouir pour maintenir sa
fonctionnalité.

Premiérement, dans cette recherche on se consacre a analyser une des prérogatives autoritaires, soit
les pouvoirs. Dans le travail “Some preliminary remarks on the conferral by states of powers on
international organizations” Dan Sarooshi a clairement formulé la position-clef de cette article de la
maniére suivante : “Le paysage institutionnel se développe. Plus souvent les organisations internationales
interprétent leurs pouvoirs eux-mémes...””.

Par exemple, regardons-nous la Charte de I’Institut International de Droit Spatial de la Fédération
astronautique internationale du 1982. En conformité avec ce document 1’Institut n’obtienne pas les pouvoirs
normatifs, mais parmi les fonctions de cette institution est ce qui suit: “réaliser les autres buts appropriés
pour la contribution aux aspects socials et scientifiques de [’austronautique, des vols spatials et des
investigations” (para. 1(c) Art. 2)*. Comment prend on la décision ce qu’est “les autres buts” et si
pouvons-nous invoquer 1’activité normative?!

Il faut préciser que les pouvoirs eux-mémes ne peuvent pas étre augmentés. Ils sont donnés aux
institutions internationales par leurs fondateurs a priori a la suite de la formation de la composition des
fonctions dans les actes constitutifs du droit statuaire des institutions internationales. L’institution
internationale ne peut pas augmenter son activité arbitrairement, mais seulement endéans ce que est déja
donné.

L’auteur distingue deux manifestations du phénomeéne traité comme ‘“les pouvoirs d’etendre les
pouvoirs”’:

- les pouvoirs de spécifier les fonctions de I’institution internationale. En fin de compte, c’est la
harmonisation des fonctions des institutions internationales avec la politique réele et en conformité des
descriptifs valables;

- les pouvoirs d’etendre les pouvoirs - I’augmentation des moyens pour I’activité de 1’institution
internationale, indiscutablement, dans les cadres admissibles par ses foctions.

Du point de vue juridique ci-dessus indiqué peut étre fixé dans la 1égislation nationale aussi que dans
I’accord entre 1’Etat et I’institution internationale. Encore, I’acte constitutif de I’institution internationale est

! Convention instituant I’Organisation Mondiale de la Propriété Intellectuelle (modifiée le 28 septembre 1979).
<http://www.wipo.int/wipolex/fr/treaties/text.jsp?file_id=283835>

? Xouin, B.M., I'epacumuyk, H.B. (2011). lunamika pocTy KOMIIETEHIIT HaHAIIIOHAIBHUX IHCTUTYIIH. KuiB,
AxmyanvHi npodnemu MincHapoOHux ioHocuH: 30ipuuk Haykosux npayw, Bun. 101, 9. 11, 17.

3 Sarooshi, D. (2003). Some preliminary remarks on the conferral by states of powers on international organizations.
Jean Monnet Working Paper 4/03, NYU School of Law.

* Charte de I'Institut International de Droit Spatial de la Fédération astronautique internationale du 1982
<http://zakon4.rada.gov.ua/laws/show/995 496>
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plus souvent que d’habitude regardé comme I’indicateur de cela'. Appliquant cette approche c’est difficile
de prouver que les actions concretes ont été commises par l’institution internationale ultra vires. Par
exemple, les pouvoirs de 1’Assemblée générale de fonder les Cours administratifs (Effet de jugements du
Tribunal administratif des Nations Unies accordant indemnité de 1953). Possible que, au point ou nous en
étions, il faut évaluer la décision de I’attitude si elle poursuit le but d’exercer les fonctions des affaires
communes de I’Humanité — est-ce qu’elle corresponde ou, au contraire, previent?!

L’une des manifestations “des pouvoirs d’etendre les pouvoirs” est la situation quand les actes
constitutifs n’indiquent pas les concrétes types des documents que ’institution est autorisée d’adopter.
C’est pourquoi c’est a I’institution d’en décider et on le spécifique dans les actes secondaires. Dans ce cas
c’est plus difficile de prouver la violation claire des pouvoirs par I’institution internationale. Par exemple, la
Constitution du Comité Maritime International de 1897 donne a son organe législatif (I’Assemblée) les
pouvoirs de “prendre les décisions qui ne sont pas en contradiction avec le texte de cette Constitution”
(para.(3) Art.8 de la Constitution)®.

Ou pratiquement voit-on le processus d’augmentation des pouvoirs par les institutions eux-mémes?

L’exemple d’actualité est les décisions prises pendant les reunions du Conseil de Sécurité de ’ONU
(en “formule Arria”). Ces réunions portent le nom d’un ancien représentant permanent du Venezuela
auprés de I’'ONU, Diego Arria, qui a inauguré cette pratique en 1992°.

Dés lors il est censé que cettes réunions constituent la substantielle augmentation des sources
d’information pour le Conseil de Sécurité’, car les réunions sont des rencontres confidentielles et trés
informelles qui permettent aux membres du Conseil d’avoir, a huis clos, de francs échanges de vues avec
des personnes dont le ou les membres du Conseil qui les ont invitées considérent que le Conseil aurait
intérét a les entendre. Elles donnent aux membres du Conseil la possibilité d’avoir des échanges directs
avec des représentants de gouvernements et d’organisations internationales”.

Depuis 1996 les représentants des organisations non gouvernementales prennent part aux telles
réunions (c’est important que seulement des questions de leur juridiction et de la juridiction du Conseil de
Sécurité de PONU) - “Somavia formula”’, par exemple: Oxfam, Amnesty International et Human Rights
Watch — concernant la situation en République démocratique du Congo (recontre du 19 juillet 2001, initi¢e
par France), International Peace Academy, International Crisis Group — concernant la situation en
République démocratique du Timor oriental (recontre du 26 juillet 2001, initiée par Singapour), Médecins
Sans Frontieres, Save the Children — concernant la situation en Angola (recontre du 5 mars 2002, initiée
par Singapour), Interpol — concernant la lutte contre la distruction, la contrebande et le vol des objets
d’héritage culturel (recontre du 27 avril 2015, initiée par Jourdanie et France)’.

“Formule Arria” est la réalisation d’une des idées de “Razali Reform Paper” concernant la réforme
du Conseil de Sécurité¢ de ’ONU. En particulier, dans le document “Paper by the Chairman of the Open-
Ended Working Group on the Question of Equitable Representation on and Increase in the Membership of
the Security Council and Other Matters Related to the Security Council” du 20 mars 1997 il y a I’appel au
Conseil de Sécurité de “promouvoir les consultations entre les membres et non membres du Conseil ™.

' Dekker, I.F., Wessel, R. A. (2001). Governance by international organizations: rethinking the normative force of
international decisions, European Commission’s White Paper on European Governance, 215-236. <http://www.
utwente.nl/bms/pa/research/wessel/wessel23.pdf>.

2 YeraB MexIyHapOIHOTO MOPCKOTo KoMuTeTa. Ogiyitinuii caiim Bepxoenoi Padu Yipainu.
<http://zakonl.rada.gov.ua/laws/show/995 917>.

3 Note d’information sur les réunions des membres du Conseil de sécurité en “formule Arria”. <http://www.un.org/
fr/sc/about/methods/bgarriaformula.shtml>

* Arria-formula meetings of the United Nations Security Council // Reflections one year later and charting a new
course for Gaza, UN Security Council Arria-formula meeting 20 July 2015. <http://unispal.un.org/unispal.nsf/
47d4e277b48d9d3685256ddc00612265/c4a46a8eeaacd67585257ed90052f486?OpenDocument>

> Note d’information sur les réunions des membres du Conseil de sécurité en “formule Arria”. <http://www.un.org/
fr/sc/about/methods/bgarriaformula.shtml>

6 Paul, J. (2003). The Arria formula. Global Policy Forum.
<https://www.globalpolicy.org/component/content/article/185-general/40088-the-arria-formula.html>

7 Arria-Formula Meetings, 1992-2015, Security Council Report (5, 11). <http://www.securitycouncilreport.org/un-
security-council-working-methods/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/working
methods_arria_formula.pdf>

8 Paper by the Chairman of the Open-Ended Working Group on the Question of Equitable Representation on and
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En fait, nous intéressons aux décisions prises par le Conseil de Sécurité en conformité de pouvoirs,
qui ne sont pas inscrits ni dans la Charte des Nations unies, ni dans le Réglement intérieur provisoire du
Conseil de Sécurité. Est-ce qu’il y a juridiquement les conditions de telle augmentation des pouvoirs de
I’institution internationale? Oui, si on analyse le caractére immanent des pouvoirs des membres du Conseil
de Sécurité de I’ONU, notamment:

a) Article 30 de la Charte des Nations unies: “Le Conseil de Sécurité établit son réglement
intérieur... "

b) Article 5 du Réglement intérieur provisoire du Conseil de Sécurité: “Un membre du Conseil de
Seécurité ou le Secrétaire général peut proposer que le Conseil de Sécurité se réunisse en un autre lieu. Si le
Conseil de Sécurité accepte cette proposition, il se prononce sur le choix de ce lieu et sur la période
pendant laquelle le Conseil de Sécurité s’y réunit’”.

Le sens juridique des reunions en “formule Arria” se trouve dans les propositions et
recommandations qui sont non obligatoires et forment le cadre du droit mou. Par exemple, les résultats de
la rencontre du 13 decembre 2007 sous la dénomination “Enhancing and widening interaction and
dialogue between the Security Council and other United Nations Member States, as part of the
implementation of the 2005 World Summit Outcome Document”, initiée et dirigée par P. Burian,
Représentant permanent de la République slovaque auprés de 1’Organisation des Nations Unies. Dans
I’annexe a la lettre, adressée au Président du Conseil de Sécurité de I’ONU, il y avaient les propositions
suivantes: instituer les groupes d’évaluation I’implémentation des décisions du Conseil de Sécurité de
I’ONU (“lessons learned groups”), consulter réguliérement les membres et les pays non-membres du
Conseil de Sécurité de ’ONU et aussi autres idées et remarques substantielles sur I’amélioration du travail
de I’appareil du Conseil de Sécurité de I’ONU, de 1’Assemblée générale de I’ONU, du Secrétariat de
’ONU, du Conseil économique et social de ’ONU et tout le systéme en général’.

Par le systéme des reunions en ‘‘formule Arria” les institutions internationales, en particulier non
gouvernementales, prennent part au processus d’application du droit international. Par exemple, les
recommandations du 22 juin 2004, préparées par D. Caillaux, Secrétaire général de CARE International:
incorporer le paragraphe concernant la défense et la participation de la société civile dans les résolutions du
Conseil de Sécurité de I’ONU et les rapports du Secrétaire général de I’ONU; élaborer la formule “Arria-
Plus” pour les consultations avec les représentants de la société civile; élaborer la formule “Arria in the
Field” pour les consultations des experts des sociétés civiles par les missions du Conseil de Sécurité de
I’ONU et caetera®.

Il est important de déterminer si les situations ci-dessus indiquées confirment 1’efficacité des
institutions internationales ou, au contraire — incohérence et inconséquence de leurs activités?! L’essentiel
est que les auteurs des actes constitutifs des institutions internationales ne peuvent pas prévoir n’importe
quel changement dans la politique mondiale, méme ceux qui se trouvent a la méme coordonnée temporelle.
C’est pourquoi il y a les pensées doctrinales que 1’organisation doit avoir certains pouvoirs pas
expressément, mais par voie d’interprétation de I’acte constitutif — les pouvoirs implicites’.

Pour prévenir “I’arbitraire” des institutions internationales le processus de 1’obtention les pouvoirs
d’etendre les pouvoirs doit concorder avec les conditions précis (par exemple, le “Code de conduite des
institutions internationales”), particuliérement:

- si ¢’est nécessaire pour la réalisation efficace par ’institution internationale de ses buts constitutifs;

Increase in the Membership of the Security Council and Other Matters Related to the Security Council (Razali Reform
Paper, 20 March 1997). <https://www.globalpolicy.org/security-council/security-council-reform/41310-razali-reform-
paper.html>

'Charte des Nations Unies. <http://www.un.org/fr/documents/charter/pdf/charter.pdf>

*Réglement intérieur provisoire du Conseil de Sécurité. <http://www.un.org/fr/documents/view_doc.asp?
symbol=S/96/rev.7>

3Letter dated 31 December 2007 from the Permanent Representative of Slovakia to the United Nations addressed to
the President of the Security Council, S/2007/784, 4. <https://www.globalpolicy.org/images/pdfs/Security Council/
123 1workmethods.pdf>

*Caillaux, D. (2004). Presentation to the Arria Formula Briefing, Role of Civil Society. Care International.
<https://www.globalpolicy.org/security-council/ngos-and-the-council/arria-formula-and-other-un-proceedings/
40076.html>

* Wangchen Rigzin Bhutia. The implied powers of the United Nations. <http://www lawyersclubindia.com/articles/
Implied-Powers-of-the-United-Nations-2718.asp#. VkTzuM0bUWZ>
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- la présence des pareils pouvoirs de ’institution internationale aux questions considérées;

- si ce ne viole pas les réglements et les principes du droit international;

-si ce ne contrevient pas la distribution des fonctions endéans les organes de 1’institution
international;

- si tels pouvoirs que I’institution obtient motu proprio, ne sont pas les pouvoirs évidents de 1’autre
institution internationale qui fonctionne dans ce bloc fonctionnel et rationnel'. Proprement, c’est & faire
pour éviter les collisions et les tautologies a la réglamentation internationale juridique.

L’auteur pense que le processus de délégation des pouvoirs par Etats aux institutions internationales
contribue a “la différenciation” du droit international: horizontale et verticale. La premiere phase
s’accompagne de 1’¢largissement des sphéres d’application du droit international et aussi d’augmentation
du nombre des dispositions normatifs ayant le caractere constitutif.

Les données statistiques confirment ci-dessus indiqué: en conformité de I’information de I’ Annuaire
des organisations internationales publié par le Centre des associations internationales (CAI), aujourd’hui il
y a presque 68 milles des institutions internationales (en tenant compte de ce que nous considérons comme
“Uinstitution internationale”), parmi lesquelles 38 milles sont actives et 30 milles sont passives.
Concernant la dynamique d’augmentation des institutions internationales, annuellement leur nombre passe
4 1200 instituions environ”. Combien de décisions ces 38 milles institutions internationales actives prennent
chaque année ensemble?!

Les détails et I’augmentation du nombre des actes normatifs juridiques de I’institution internationale
contribuent a la diffusion qui se manifeste dans la systématisation de ces actes; 1’attribution aux décisions
de I’organisation non gouvernementale, qui ont été pris sur les pouvoirs délégués (par exemple, par
I’organisation intergouvernementale) de la vigueur supérieure; la délégation des pouvoirs du contrdle
d’exécution des décisions, programmes, plans aux institutions internationales; [’accroissement de
I’importance des précédents pris par les institutions internationales et aussi, en fait, I'union des Etats et des
institutions internationales, en particulier dans le cadre d’exécution des fonctions des affaires communes.

“La différenciation” verticale du droit international se trouve dans l’intérét progressif de la
communauté internationale en hiérarchie des normes, des décisions et mémes des institutions
internationales. Cela est ’argument pour I’efficacité des institutions internationales.

En concluant, les actes constitutifs des institutions internationales sont les sources pour les pouvoirs
d’étendre les pouvoirs par les institutions eux-mémes pour 1’exécution des fonctions des affaires communes
par deux voies: spécification des fonctions des institutions internationales et augmentation de la
compétence des institutions internationales. L’analyse du droit statuaire du Conseil de Sécurité de ’ONU
nous a le demontré.

En effet, on voit le développement intensif et le remplissage des fondations constitutives et
institutionnele de I’activité des institutions internationales. La confirmation est la suivante: la prolifération
des institutions internationales, la participation qualitative des institutions internationales a 1’exécution des
fonctions des affaires communes, 1’augmentation du nombre des procédures internationales juridiques avec
des institutions internationales, la formation et le développement dynamique du droit statuaire des
institutions internationales. Ainsi, il y a la raison de proposer la création d’une nouvelle branche du droit
internationale — le droit des institutions internationales — divisé en droit statuaire des institutions
internationales et droit interne des institutions internationales.
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AHAapii MenbHUK
JlbgiscbKuli HayioHanbHuUl yHisepcumem imeHi leaHa @paHKa, YKpaiHa

CBOBOJA BUPAKEHHS NOT'JIAAIB: TOCBIJA
MI)KAMEPUKAHCBKOI CACTEMMU 3AXUCTY
IMPAB JIFOJIUHHA

Andrii Melnyk
Ivan Franko National University of Lviv, Ukraine

FREEDOM OF EXPRESSION: EXPERIENCE
OF INTER-AMERICAN HUMAN RIGHTS SYSTEM

This article analyzes the practices of supervisory bodies under the American Convention on
Human Rights for freedom of expression. Particular attention is paid to cases of killings /
extrajudicial executions and violence against journalists, examples of prior censorship, as well as
direct and indirect restrictions on freedom of expression in the space of the Organization of
American States (OAS), violating not only Article 13 of the American Convention, but the
Declaration of Principles on Freedom of Expression.

Key words: OAS; Inter-American human rights system; freedom of expression; prior censorship;
direct and indirect restrictions on freedom of expression; killings of journalists

['ymanizanis Ta AeMOKpaTH3aLis MXKHAPOIHOTO TpaBa, sIKi 0cOOIMBO MOMITHI micis Jpyroi cBiToBoOi
BifHM TIpHU3BeNa 10 CTBOPEHHS HE TUTbKHM yHiBepcaibHOi (B Mexxax OOH), ane W HU3KH perioHaIbHHUX
CUCTEM 3aXHCTy TpaB JoauHH. KoXHa 3 TakuX perioHabHUX CHCTEM BHPOOWIA YHIKAIBHY MPAKTUKY
aHali3 sIKOi JT03BOJISIE OUTBIN TITMOOKO 3pO3yMITH MPOOJIEMH, 1[0 BUHUKAIOTH 3 3aXMCTOM TOTO YH 1HIIIOTO
npaBa abo cBobOomu. | KO Taka MPaBO3aCTOCOBHA INPaKTHKAa CBPOINEHCHKOI CHCTEMH 3aXHCTy TpaB
JIOJVHM € JI0Ope BiZIOMOIO yKpaiHCHKiil Hay1li, To mpakTrka Mixamepukancbkoi Komicii Ta Cyny mocuthb
HE 4acTo cTa€ 00 €KTOM HAyKOBOI'O aHalli3y BITUM3HSHMX HaykKoBLiB. CaMme TOMY BUAAETHCA NOLIIBHUM
aHami3 Takoi npakTuku. [Ipu poMy 3BaXkarouu Ha i BEJIMKUHU OOCST y NaHii cTaTTi MU OOMEKUMOCS JINIIIe
JESIKUMHU CIIpaBaMH, 10 CTOCYIOThCS 3aXHCTy IIpaBa Ha CBOOOAY BHpa3y CJIOBa Ta TyMKH.

AHaJi3 ocTaHHIX AocailKeHb i my6uaikaniii. [IpoTsaromM ocTaHHIX KUIBKOX POKIB ITHUTAHHS CBOOOIN
CJIOBa CTal0 JAOCUTh aKTyaJlbHUM OO0 €KTOM Ui BUBYEHHS K BITYM3HAHUMH, TaK 1 3apyOiKHUMHU
¢axiBsimu. Cepen Takux B mepury 4epry cmin BimzHaumtu/l. ITackyaniui (J. Pasqualucci), JI. Jlikcinchki
(Lixinski), T. Maxronarn (McGonagle), 1. Jlonaepc (Donders) E. AmucueBnu Tta psag inmmx. Cepen
BITYM3HAHMX BU€HHMX ciif Ha3Batu €. TiTKo sika MPUCBATHIA LBOMY IUTAHHIO CBOE AMCEpTalliiiHe
nocmimkeHHs. OkpeMi acrieKTH BKazaHoi mpobiemu posrisganucs C. lllesuyka ta B. Jlytkocbkoi. [Ipote
JIMIIE OKPeMi 3 HUX 3BEPTAIMCH 10 MPAKTUKH MiKaMepUKaHCHKOTO Cyly 3 NpaB JIOAWHHU, BUBYEHHS SKOi
BHUJIA€THCSA HAJ3BUYAWHO KOPUCHOIO SIK 3 TEOPETUYHOI Ta MPAKTHUYHOI TOUKHU 30DY.

Buknaa ocHoBHOro Matepiajay. MixkaMeprukaHChbKa CUCTEMa 3aXUCTY TpaB JIIOAWHHU Ji€ B paMKax
Opranizanii AmMepukancekux gepxas (OAl). OAJl Oymo crBopeno B 1948 p., Ha koHbepentii B borori.
Ha cporonni 11 wienamu € 35 nepxkas IliBaiuHoi Ta [liBnerHoi Amepuku. CTBOpeHHS IIi€i opraHizarii, a
TaKoX NpUHHATTA Jexnaparii mpas i 000B’s3KiB moauau 1948 p. cTamo miarpyHTsIM AJisi CTBOPEHHS Ti€BO1
CHCTEMH MiKHAPOJHOTO 3aXHCTy MpPaB JTIOAMHA Ha AMEPHKAHCHKOMY KOHTHMHEHTI'. Ha naHmii MOMEHT,
HOpMaTHBHOIO OCHOBOIO mi€i cucremu € Craryr OAJl, AMepukaHChbKa JAeKiapailisi mnpaB i 00OB’SI3KiB
JmroauHd 1948 p.z, MixamepukaHChKa KOHBEHIIS 3 mpaB moanan 1969 p. i JlonaTtkoBuii mporokon a0 Hel
OO0 eKOHOMIUHHX, COMiaNbHMX i KyJbTypHHX npaB 1988 p.’, MixaMmepukaHchbka KOHBEHIS IO

! Christina, M. Cerna Reflections on the Normative Status of the American Declaration of the Rights and Duties of
Man. <http://www.corteidh.or.cr/tablas/r31598.pdf>.

2 OAS Declaration of the Rights and Duties of Man (adopted by the Ninth International Conference of American
States, Bogota, Colombia, 1948). <//http://www .hrcr.org/docs/OAS_Declaration/oasrights.html>.

? [lecrakora, JI.H. (mep. u komment.) (1993). JlomOMHUTETbHBI IPOTOKOT K AMEPHKAHCKOM KOHBEHIIUH O PaBax
4yenoBeka B chepe IKOHOMHUYECKUX, COIMANBHBIX U KyJIbTypHbIX mpaB "[Ipotokon Can-CanbBanop". BecmHux
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HACHJIBHUILKOMY 3HMKHEHHIO 1994 p.!, Mixamepukanchka KOHBEHIis mpo TopTypu 1985 p.?, KonseHuist
110 MOTEPEIKEHHIO JKOPCTOKOCTI IPOTH KiHOK1994 ..

[IpoGnema 3axucTy mpaB Ha CBOOOAY BUPAXKEHHS MOTJISAIB 3HAMIIIA CBOE BTUICHHS B JIBOX 13
Ha3BaHMX JJOKYMEHTIB, a caMe:

1)AmepukaHchkiii aeknapanii mpaB 1 00oB’si3kiB mronuHu 1948 p. cr. 4. IlpaBo Ha cBoOOIY
pO3CIiyBaHHS, IyMKH, BUPaXEHHS 1 PO3MOBCIOMKEeHHs mNependauae «KokHa moAMHA Mae NpaBO Ha
CBOOOJTY pO3CITiAyBaHHS, JyMKH, BUpa3y Ta MOIIUPEHHS i7ei»

2) Mixamepukancekii KonBeHwii 3 mpaB moguman 1969 p. cr. 13 Cpoboma aymku 1 ciioBa
nepexndayae, 10 KOXKHA JIIOAMHA Mae€ MpaBo Ha cBoOoAy OyMKH 1 Bupasy. Lle mpaBo Bkmouae cBoGomy
IIyKaTH, OCPXKyBaTH i IMOMHNPIOBATH OyIb-sKy iH(pOpMaMilo Ta ifei He3aJeKHO Bif IepKaBHUX KOPOHIB,
YCHO, TMCHMOBO YU 32 JIONIOMOTOIO IPYKY, 00 XyA0XKHIX ()OpM BUPAKEHHS YU IHIIUMHU CIIOCOOaMU Ha CBil
BUOIp. J{0JJaTKOBO CTOCOBHO NMUTAHHS 3aXHCTY MpaBa Ha CBOOOMy BHpa3y JyMOK ciix Ha3zBaTh Jlekmaparlito
MIPHUHIIMIIB TIPO CBOOOY BUpaKEHHS TyMKH, sika Oyna cxBasieHa MixamepukaHcbkoro Komiciero Ha 108-i
ueprosiii cecii y sxoBTHI 2000 poky”.

Jexnaparis 3akpimnoe 13 npuHIHMIB - 6a3uc B raiy3i 3a0e3nedeHHss CBOOOAN BUPAKEHHS TyMKHU B
cuctemi OAJl. V Jexmapamii KOHCTaTyeTbes, 1Mo cBOOONA BHPAXKEHHS JYMOK B ycix ii mposiBax €
HEBiI'€MHUM MpaBoM MoauHHA. KodkeH Mae mpaBo IIyKaTH, OAEP)KyBaTH i MOIIUPIOBATH iH(pOpMAIio Ta
JIIYMKH BUIbHO. TakuM YWHOM, KOXKEH Ma€ MpaBO Ha MOCTyn 1o iHdopMmalii, y TOMy 4ucii Ti€l, 10
3HAXOMUThCS B PO3MOPsKEeHHI JaepxkaBu. OcoOmuBa yBara y Jleknapaimii NpHiIeHO 3aXHCTy TpaB
KypHamicTiB. JKypHamicTchbka [isUIbHICTh TOBMHHAa OyTH BUTbHA BiJ JAEPKABHOTO KOHTPOJIO 1 MOXeE
peryJoBaTHCS JIMIIE HOPMaMHd MOpajl Ta eTHKH, NPUUHATAMH B CyCHUIbcTBi. JlepkaBa 3000B’s3aHa
0COOJIMBO PETENBHO CTABUTHUCS A0 3abe3ledeHHs 3amo0iraHHs i po3CHiAyBaHHIO OyAb-SKUX 3JI0YHHIB,
IOJZI0 JKYyPHAIICTIB, 30KpeMa, BHUIIaJIKIB BOMBCTB, BHKPAJCHb, 3SIKyBaHb ab0 IMOTpO3 XypHAIICTaMm, a
TAKOXX 3aloMdisHHSA MaTepiaibHOl MKOIU 3acobamM MacoBoi iHQopmarnii. KpiM 1p0ro, BCTaHOBIIEHO
000B'SI30K AepKaBy YTPUMATHUCS BiJI MOKIIMBOI'O TUCKY Ha 3ac00M MacoBoOi iH(opMaIlii NUITXOM HaJaHHS
a00 0OMeXeHHs HaJaHHs MiJbl, BCTAHOBJIEHHS MUT 1 HOJATKIB y 3B'SI3KY 3 BUCJIOBJIIOBAHOIO HUMHU JyMKOIO.

Jexnaparniss Mae peKOMEHAALIHHMKA Xapakrep, mpore ii miaTpumanun 22 3 35 aMepHKaHCBKUX
JIepKaBH, 110 HajJae I[bOMY JOKYMEHTY 0co0iuBY 3HauuMmicTb. Came TOMy, sSIK cripaBeuIuBO 3a3Hadae C.
Kanron, Cremianpuuii gonosigau OAJl mo cBoOomi BupakeHHs morisamiB - Jlekmapailis OTpUMYyeE
3pocTaroue BU3HAHHS Cepell BCIX COLiajJbHUX BEPCTB HAIIOI MIBKYJI 1 CTA€ TOJOBHUM MIPHIIOM B 00JIACTI
CBOGOMIH BUPAKEHHS JTyMKH .

Came TOMy BHAA€ETHCA MOMIJIMBUM BHUAUIMTH OApa3zy JBa acHeKTd ii mpusHaueHHs. Ilo-meprue,
Jexnaparisi y3aranpHioe no3umiro opranis OA/] momo 3axucty cBoOOIM BUpaKeHHS MOTIISAIB, sKi Oynn
chopMyNbOBaHI y cHpaBaX MpO MOPYIIEHHS CBOOOMW BHUCIIOBIIOBAHHA TIOTJSAIB, Y TOMY YHCII 3
ypaxyBaHHSAM JOCBily MDKHapOIHHX CYJOBHUX Ta KBa3iCyIOBHUX OpradiB 3 mpaB jronuHu. [lo-mpyre,
Jekmnapariiss MIiCTHTh TIepesik 0a30BHX HOPM, SKi ITOBHHHI OyTH IMIZIEMEHTOBAaHI JepikaBaMH B iX
HalllOHaJIbHE 3aKOHOJABCTBO 3 METOK e(eKTUBHOro 3ale3neueHHs IpaBa Ha CBOOOIY BHpPaKCHHS
TOTJISIIIB.

[HCTMTYLIiHUI MexaHi3M 3aXWCTy IpaBa Ha CBOOOAY BHpa3y MOIVISAMIB CKJIAZAEThCS 3 ABOX
OCHOBHUX opraHiB: MixamepukaHncbka Kowmicist 3 mpaB mogumam Ta Mixamepukancbkuii Cyn 3 mpaB
mronuHN. KpiM Toro, cromy MOKHA BiTHECTH KiJIbKa iHINMX OpraHiB, ayne iX pois € gemo MmeHmoo. Cepen
Hux: ['enepanbHa AcambOnes OAJ] Ta crienianbHUH JOMOBIAAY 13 TUTaHb CBOOOAM BUPAXKEHHS TIOTIISIIB.

MixkameprkaHcbka Komicis 3 IIpaB JIIOAWHY CKITATAETHCS 3 CEMH WICHIB, KOTPI € «0CO0aMH BHCOKHX
MOpANbHUX SKOCTeil i 3 BU3HAHOK KOMIIETEHIie0 y chepi npas momunamy»’. [lepcoHanbHuil ckIaa KoMicii

Mocxkosckoeo ynueepcumema, goin. 2, 69-78.

!Inter-American Convention on Forced Disappearance of Persons. <http://www.oas.org/juridico/english/treaties/a-
60.htm1>.

* Inter-American Convention to Prevent and Punish Torture. <http:/www.oas.org/juridico/english/treaties/a-51.html>.
3 Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women
"Convention of Belem Do Para". <http://www.oas.org/juridico/english/treaties/a-61.html>.

* Declaration of Principles on Freedom of Expression. OA4S. <http://www.oas.org/en/ iachr/ expression/
showarticle.asp?artID=26>.

> The annual report of the Inter-American Commission on Human Rights. 1998. Volume III. Report Office of the
Special Rapporteur on Freedom of Expression, April 16 1999, OEA / Series L / V /11.102. Doc. 6, lane. Chapter II1.
8 ct. 34, Miscamepurancokoi Konsenyii' 3 npag nodunu 6io 1969 poxy.
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obupae ['enepanpHa AcamOniess OAJ] Ha 4-x piunmii nepion. Kowicis 3acimae BiciM THXHIB Ha piK i
BH3HAUa€ KiIbKICTh PEryIsApHMX ceciii Ha mporssi mporo wacy.! Ilpum morpe6i romosa Kowmicii aGo
abcomoTHa O1TBIIICTD WieHIB Komicii MOXKyTh 1HILIFOBATH CKIIMKAHHS 1103a4€proBoi cecii.

Komiciss mMae B CBOeMy pO3NOpSDKEHHI [IBi OCHOBHI TpOIENypH, sIKi 1 BimoOpaxaroTh ii
nepurodeprosi QyHkuii. [lepma — me posrisag AONOBiAeH aepxaBaM 1 Apyra-posriisia 1HAWBIAYyaIbHHX
CKapr.

Mixkamepukancekuii Cyx 3 mpaB JIIOIUHM € I OJHHUM i3 OpraHiB, sSKi KOHTPOJIOIOTH BHKOHAHHS
Konsenii 1969 poxy. Ha nanuit MomeHT Cy1 BUKOHY€E OCHOBHY POJIb B KOHTPOJIBHOMY MEXaHi3Mi.

T'enepanvna Acambnes OAJ] perynsapHO NpuiiMae pe30JIIoLii, 0 CTOCYIOThCS B TOMY YWCII 1 TUTaHb
3aXHCTy CBOOOAM BHpakeHHs MOTJsniB. OCHOBHE iX 3aBJaHHsS BUCIIOBICHHS PEKOMEHAIIN JepkaBaM -
wieHaM OAJl 1moJo0 BIOCKOHAJEHHS HAalllOHAJbHOTO 3aKOHOJABCTBA 1 IPaBO3aCTOCOBHOI INPaKTHKH,
MOB's3aHO{ 3 IIPaBOM Ha CBOOOXMY BHpakeHHsS morisimiB. Pesosmorii ['enepansaoi Acambiei mepeBakHO
IPUCBSAYCH] MUTAHHSIM JBOM aCMEKTaM 3aXHCTy NPaB KYPHATICTIB , a TAKOXK JOCTYNy 10 iH(pOpMAILi-.
Cepen ocTaHHIX, 10 IpUKIaay, MoxxHa Ha3BaTH pesomomniro No AG/RES. 1932 (XXXIII-0/03) «/Joctyn no
cycrinbuoi indopManii: mocHneHHs meMokpartii» ska Oyna mpuiinata 10 uepsus 2003 p.’ Ane xoua
I'enepanbna Acambiiest € BumuM opranom OAJl, onHaxk ii pilleHHS HOCSTh PEeKOMEHAANIMHUN XapakTep, a
BiJITAK BOHU IIPAKTHYHO HE 371 CHIOIOTH KOJJHOTO BIUIMBY Ha IPaBO3aCTOCOBHY IisUIbHICTB.

[lo x crocyerbes CneyianbHo2o 0onogioaua 3i c0000U BUpadiCenHs No2isAdie, TO BIH 3IHCHIOE
3aranbHUN MOHITOPHHT yCiX IUTaHBb, SIKI CTOCYIOTECSI CBOOOIYM BUpaskeHHS TyMOK B pamkax OAJl. [laxwmii
opran Oyno ctBopeHo B 1997 p. Kowmicieto OAJl, 3 minto 300py iHdopmamii moao craHy AOTPUMAaHHS
JepkaBaMu cT. 13 MixameprkaHChKoI KOHBEHIIIT 1969 p. Ta indopMysanus Komicii mpo craH cipas momo
3a0e3MeYeHHsIM CBOOOAM BUPa3y MOTJIAAIB HA aMePHKAaHChKOMY KOHTHHEHTI Ta HajaHHg Kowmicii nomomoru
IIPY BUPIIIEHH] KOHKPETHUX MUTaHb.

Hanuit opran € nocuth yHikanbHUM. CIelliaibHI JOMOBiJgadi i3 MUTaHb CBOOOJM BUCIIOBIICHHS
MOTJISIIIB € Juiie B 4oTHphox opranizamisax: OAJl, CrnewianbHuil qomoBigad 3i CBOOOIM CIIOBA i AYMOK
OOH, CnemiansHuii momoBigad AQpHUKaHCEKOI KOMICii 3 mpaB moguHH 1 HapoxaiB Ta CrerianbHUR
nonosinad OBCE 3 nuranusg ceodonu HpeCI/Is.

Ha BigMiHy Bix aHanoriyHux oprasiB iHMMX opraHizaniii CrneuiansHuii gonosigady OAJl HaxineHUI
PSIIOM TIOBHOBAXCHB, SKI JTAIOTh HOMY MOMIIMBICTH MPHUATH MPOCYBAaHHIO CTaHIAPTIB CBOOOIW IyMKH i
BHCJIOBIIIOBaHHS, 1 3aro0iraTi mopyuieHHo MixaMeprKaHChbKoi KOHBEHINT B mii yactuHi. Cepesn Takux
NIOBHOBa)KEHb: 1) MIATOTOBKA [JOIOBiJEHl NMPO CTaH AOTPUMAHHS IIOJIOKEHb IO CTOCYIOThCS cBOOOIU
BHpa3y (Taki JOMOBiZI MOXYTh OyTH TEMaTHUYHHMH, UM CTOCYBATHUCS SIKOICh KOHKPETHOI Jiep)KaBu, abo
SIKOTOCh aCIeKTy CBOOOMW BHpa3ly; 2) iHimiroBaHHs mepea Komicielo BXKHTTS 3aCTEPEKHHX 3aXOliB,
CIpSMOBAaHUX Ha 3amo0iraHHs MOXKIMBOMY HACHJIBCTBY HaJ JKEPTBOKO TMOPYIIEHHS CBOOOIM IYMKH i
BHCJIOBIIIOBAaHHS JYMKHU a00 3iHCHEHHS il 18 3an00iranHs NopyeHHs 1iei cBo0oau; 3) CriibHI 3asiBU B
SKHX JOMNOBiJadi Mo CBOOOAI BUPaKEHHS TOTJISIIB BHCIOBIIOIOTECS 3 OKPEMHX MPOOJeM, MOB'sI3aHUX 31
cBOOOJI0I0 BUpA3y MOTJIAIIB.

3 HaBeJCHUX IHCTPYMEHTIB HaWYacTille 3aCTOCOBYEThCS JOmOBimi. Tak, Ha HaHWH MOMEHT
CrienianbHui criocTepirad Mae poOUTH SIK MiHIMyM OIIHY IOMOBHITH y PiK. AHaji3 OCTaHHIX TATH HOro
JIOTIOBIZIEH CBIMUNTH, O 3MIHU B Iil cepi BinOyBaroThCs HOCUTh NOBUTBEHO. Tak, y momosini 3a 2011 pix
CreniansHHI TOMOBiaY Ha3BaB YOTHPH JAepkaByu JlaTnHCEKOI AMEpHKH, /1e TIOPYIIEHHS CBOOOAN TYMKH i
BHCJIOBIIIOBaHHSI HOCATH CHUCTeMHHI xapaktep: Benecyena, Komymo6is, Kyba i ['ongypac. BinminHoro
PHICOI0 KOXXHOI 3 TIepepaxoBaHUX KpaiH € YMHHE JUCKpUMiHAIiiHE 3aKOHOJABCTBO, @ TAKOX CIAOKICTH 1
MiJKOHTPOJBHICTD cynoBoi Biaau. Ocobnusi nperensii y Kowmicii Bunuknmu qo Kyowu, ae Oynu Bia3zHaueHi
0OMeXeHHS TOJITHYHHUX TpaB, y TOMY YHCIi CBOOOH CiIOBa Ta 00'€THaHb, BIJICYTHICTh BIIbHUX BHOOpIB i
HE3aJIeKHOT CyIOBOT BiIaau, OOMEXEHHs CBOOOIU nepecyBaHHs. AHami3 pomnosigei 3a 2013 ta 2014 pokw,
Ha Halll MOTJISAM, CBIYUTH MIPO Te, IO CUTYAIlisl B IepepaxoBaHUX AepikaBax HE CUIIBHO 3MIHMIACS B Kpally
CTOpOHY.

! Regulations of the Inter-American Commission on Human Rights, art. 15

2 3a1Kk0B, A.A. (2006). Koncmumyyuonnoe npaso na docmyn k ungopmayuu 8 Poccutickoii dedepayuu. Jluce. ...
KaHJ. ropua. Hayk. Mocksa, 12.

* Resolution AG/RES. 1932 (XXXIII-O/03). Access to Public Information: Strengthening Democracy (adopted at the
fourth plenary session, held on June 10, 2003). <http://www.oas.org/juridico/english/ga03/agres 1932 .htm>.

* Mengen, T. (2008). Ceo600a ungopmayuu.: Cpagnumensroe npasosoe ucciedosanue. FOHECKO. apnx, 10.

% OAS Special Rapporteur for Freedom of Expression. <http://www.cidh.oas.org/relatoria/index.asp?1ID=1>.
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[Ilo x crocyerbcst mpakTHKU 3actocyBaHHS Kowmiciero Ta Cymom cr. 13 MixkaMepukaHChKOi
KOoHBEHIIIT 1969 p. TO BOHa € JOCHTh OOIIMBHOKO 1 OXOIUTIOE JIOCHTh IIMPOKY KOJO MUTaHb. Halvactimme
BOHH CTOCYIOTBbCS IHTaHb: BOMBCTB Ta IMO3aCyAOBHX CTPaT 1 HACWIBHUIBKUX 3HUKHEHB; IMOMEPEIHbOI
LIEH3ypy; OOMEXEeHHsI TpaBa Ha CBOOOJY IyMKH 1 BHpaK€HHsS IOTJIS/IB; MpaBa HA JIOCTYN JO 3aco0iB
MacoBoi iH(pOpMaIlii HallIOHAIBHUX YW 1HIINX MEHIINH; a TAKOX Ha TOCTYII 10 iH(popmaii.

CripobyeMo pO3TISIHYTH 11 O1IbII JOKIAJHO, Ta OCKIIBKM MU YaCTKOBO PO3MJIAAANIN OKpeMi MUTaHHA
NPaKTHKN IIMX OPTaHiB B y PO3AUT 2 IOCHIDKEHHS, TO TyT MH CKOHIICHTPYEMO HAIly yBary Ha JBOX
acrekTax, a came: 1) BOMBCTBa, MO3acy/AOBI CTpAaTH 1 HACWIPHUIBKHX 3HHKHEHb Ta CBOOOJA cIoBa, 2)
HOTIEPeAH LIEH3YPH -, OCKIJIbKY IPAKTUKA 3 JaHUX NMUTaHb € YHIKAJIbHOIO JUIS JAHUX OPraHiB.

ITepma kareropis cmpaB € HacIiAKOM Toro, mo y JlaTMHCBKiMT Amepwili Haa3BHYaHO BHCOKa
KUTBKICTh 3JI0YHHIB SIKI BUMHSIOTHCS OO KYPHAJICTIB 1 MOB’A3aHi 13 iX JisSUTbHICTIO. 3BUYAlHO MH HE
3MOXEMO OXOIIMTH BCi CHpaBW, aje pO3MISHEMO KiJbKa, sSKi Ha Hamly IyMKy HaWOiIbII ITOBHO
XapakTepu3yroTh no3uiiro cyay i Komicii.

Haii0inpm nmoxa3oBoro B AaHill kareropii clipaB MOXHa BB@)XKaTH CIPaBy IPO IM03aCylOBY CTpary
cenatopa M. Bapraca B Komym6ii (Manuel Cepeda Vargas v. Colombia)'. Pimenns y maniit cripasi 6yno
npuiiHATO MixamepukaHncbkuM cyinoM 26 tpaBHs 2010 p. YV manomy pimenni Cyx KoHCTaTyBaB
MOPYLIEHHS PALy MpaB, B TOMY YHUCIi MpaBo Ha cBOOOIy BHpa3y AyMOK ceHatopa M. Bapracowm, sikuii OyB
JigepoM KoMyHicTHYHOI napTii Komywmoii i omaum 3 nigepiB [laTpioTHaHoro coro3y.

Cynl TIOCTaHOBHB, IO Yy BUMAJKaX, MOAIOHUX JI0 ILOTO, MOXE MaTH Micie (haKTHYHE HE3aKOHHE
oOMexeHHS cBOOOIM BUpPaKEHHS TOTJIAAIB, KOMM 0co0a, sKa peaji3ye Take CBOE MPABO OMUHIETHCS B
HeOesneni. Ha mymky Cyny nepkaBa «IOBHHHA YTPUMYBATHCS BiJl i, SKi CHPUSIOTH a00 MOCHIIOIOTH
Bpa3JIMBICTh JIIOJAMHU, 1 NMPUHMATH, KOJHU 1€ JOPEUYHO, HEOOXigHI 1 PO3yMHI 3aXOIu JUIs 3arnoOiraHHs
MopyIIeHHs a00 3aXHCTy MpaBa THX, XTO OMUHSETHCS B Takiid curyarii». Cy miIKpecinB, Mo OMO3UIiHI
BUCJIOBITIOBAHHSI € «HEOOXIJIHUMH B JIEMOKPAaTHYHOMY CYCIUIBCTBI», 1 BKa3aB, IO «B JIEMOKPATHYHOMY
CYCIIUTBCTBI JIEp)KaBU MMOBUHHI TapaHTyBaTH €(DEKTHBHY y4acTh OMO3MIIMHUX OCiO, TPyn Ta MOJITUYHHX
MapTid HEe TUTBKKA 3a JOTIOMOTOIO BiJIMOBIIHWUX 3aKOHIB, MPaBWJI 1 NMPAaKTUKH, 00 MaTH iM MOXIHUBICTH
OTpPUMATH PeaNbHUil i epeKTUBHUIA JOCTYI 0 PI3HUX JOPaT4YMX OpTaHaX Ha PiBHUX, ajle 1 3a JIOMOMOTOI0
BXKUTTSI HEOOXITHUX 3aXOIB MO0 3a0e3NeueHHs IOBHOTO 3/IIHCHEHHS TpaBa, OepydH 70 yBaru ypasinBe
CTaHOBHWIIEC YWICHIB JICSKUX COLIANRHUX Ipym». Takoxk Cya BCTaHOBHB, IO Xo4ya ceHaTtop M Baprac wmir
peayizyBatd CBOI TOJITHYHI TpaBa, a caMe MpPaBO Ha CBOOOAY BHPaKEHHS MOTISANIB, T€, IO BiH
IIPOIOBXXYBAB iX 31MCHIOBAaTH, OYEBUAHO, 1 MOCIYXKUJIO NMPUYMHOIO Horo mosacynoBoi ctpatu. OTxe,
JepKaBa He CTBOpHJA YMOB 1 He Hajana TrapaHTii ceHaTopy, mo0 BiH MaB peajbHy MOXJIHMBICTH
3milicHIoBaTH (YHKINI, 3apayl BHKOHAaHHS SKUX BiH OyB OOpaHWi JEMOKpPAaTHYHHM IUIIXOM, 4Yepe3
ONIPIITIOAHEHHs CBOET TO3WMIl mix yac ydacTi y myOmiuHHX ae0arax B HOPSIKY 3IIMCHEHHS INpaBa Ha
cB00O/Ty BUPAXKCHHS MTOTJISIIIB.

Iammv mikaBuMm mpenienieHToM cnpaBa B. Pectpemo i Cim'i (Vélez Restrepo and Family v.
Colombia)®, pimenns mo skiit Bumic Cyn 3 Bepecus 2012. [lama cpaBa CTOCY€ThCS HANAmy COJIATIB
KOJIyMOifiCbKOI HaIlioHaJIBHOI apMii Ha KypHaJicTa, KOJM TOH 3HIMaB JEMOHCTpAIil0 MPOTECTy, IiJ dac
AKOT CONAATH MOOMIN KiJIbBKOX MPOTECTyBaIbHUKIB. CIipaBa MICTHTH IOKIJIAJHUI OMUC 3arpo3 i YTHCKIB,
SIKUM TT1JIaBCSI )KyPHATICT 1 WICHH HOTO CiM', OHC cripoOu JOBIIEHOTO 1MO30aBJICHHS BOJII KyPHAIIICTA, 110
HOCITiIKyBajia 3a crpoOoio B. Pectperno iHimiroBaTH CyNOBHH PO3IIS y CHpaBi MpoTH ocid gKi Homy
norpoxxyBaiu. MixaMmepukancbkuii Cyn BH3HAB TOpYIIEHHA IIpaBa IKypHaJicTa Ha 0coOuCTy
HEJIOTOPKaHHICTh 1 CBOOOMY BHpPaXKCHHS MOTIAIIB, Ta KOHCTAaTyBaB, IO JiepkaBa He 3abe3rnedwiia
HaJIS)KHOTO 3aXKCTy BpaXxOBYIOUH ajpecoBi HoMmy norposu. Kpim toro Komym6ist He poBena eekTuBHOTO
pO3CIliyBaHHS Hamaxy Ha )KypHAJICTa, SIK 1 IHIIUX MepeciiTyBaHb 3 OOKY BialH, 3 IKHMH BiH 31TKHYBCS.
Ha nymky Cyny *ypHaJlicTHKa MOXe 3[iHiCHIOBaTHCS TUTBKH BUTBHO, KOJIH Ti, XTO BUKOHYE IIF0 POOOTY, HE
CTalOTh KEPTBAMHU TOrpo3 abo (i3u4HOI, MCHXOJOTIYHOI a00 MOpajbHOI arpecii a0o IHIIUX aKTiB
nepeciigyBanHass». JlepkaBu «3000B's13aHI 3a0e3meunTH €QEKTHBHI 3aXOIU IMOJO 3aXHCTy JKHTTS Ta
(i3MYHOI HETOTOPKAHHOCTI JKYyPHAIICTIB, SIKi CTHKAIOTHCS 3 OCOOJIMBHM PH3UKOM BHACIIJIOK BUKOHAHHS
cBOIX mpoeciitHnX 000B’sI3KiB». Y pillleHH] 10 crpaBy cyA 3000B’s13aB KomyM6ito He nuIie KOMIIEHCYBaTH
IIKOAY 3alO/isHy 3asgBHUKOBI Ta HOro ciM’i, ane i 3000B's13aB JepKaBy BKIIOYUTH B OCBITHI MPOTpaMu 3
npaB JoIuHK 11 30poiiHux Cuil cneniajdbHUi MOAYNb MO 3aXHMCTy MpaBa Ha cBOOOLY OYMKH i CloBa, i

' Manuel Cepeda Vargas v Colombia. <http://www.corteidh.or.cr/docs/casos/articulos/seriec 213 _ing.pdf>.
2 Vélez Restrepo and Family v. Colombia. <https://www1.umn.edu/humanrts/cases/47-08.html>.
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po poOOTY *KypHAIICTIB 1 npariBHUKIB 3MI.

Hacrynuumii npuknan - cnpasa Y3kareryi Ta in. npotu Benecyem (Uzcategui et al. V. Venezuela)',
pimeHas y sikii Mixamepukancbkuii Cyn Bunic 3 BepecHs 2012 poky. 3asBHUKM CTaldH >KEPTBAMH
MOpyIIEHHS 1ijoro psiay mpas JroanHau: H. Y3kareryi - mpaBo Ha xwuttst; JI. Y3kareryi i K. Y3kareryi, ski
HaMarajucs 3aXHCTUTH TEepUIOTO 3asBHHUKA - MPaBO Ha CBOOOAY Ta OCOOHMCTY HemOTOpKaHHICTh 1 JI.
V3kareryi - npaBo Ha cBO0Oy BupaxeHHs morisaiB. [Ticist BOuBcTBa H. V3kareryi #oro Opar JI. Enpike
HE TUJTbKH 3BEPHYBCS 10 TIPOKYPOpa, ajie 1 moyaB cTBepIKyBaTH yepe3 pizHi 3MI, mo KepiBHUK BiliChKOBOT
noditii mraty DanbKOH BiJNOBINANBHHMIA 3a psii BOWUBCTB, SIKIi BYMHHWJIM Il HOTO KOMAaHJyBaHHSIM
CIeliaJIbHO CTBOPEHHI HUM «TPYIH 3HUIIeHHs». Ilicns mux 3asB JI. Y3kareryi cramy IOTpoKyBaTH i
MepeciilyBaTH, a TaKOX IOPYIIWIA CTOCOBHO HBHOTO KpUMIHAJBHY CIIpaBy 3a Hakjen. Po3risHyBIIN BCi
obcraBuHM cripaBu, CyJl TOCTaHOBHB, IO MMy OJTivHi 3asBU JI. Y3Kareryi MoKy Th 1 IOBUHHI PO3TIIIATHCS SIK
YacTHHA OLTBII MIMPOKOI CYCHIIBHOI IUCKYCil PO MOXIMBY NPHUETHICTH CHII JEP>KaBHOI OE3IeKH M0
BUIAIKIB CEPHO3HUX MOPYLICHb MpaB JIOIMHU. bepydyn [0 yBaru akTyanbHICTh TaKMX TBepIvkeHb, Cyx
MMOCTaHOBHB, IO ICHYBaHHS KPUMIHAJIBHOI CIPaBH, TPUBAIICTh PO3CIiAyBaHHS 1 Te, M0 CIpaBy OyIio
MOPYIIIEHO 3a 3asiBOI0 BUCOKOIOCTABJICHOI OCOOM, MOTJIO MaTH «CKOBYIOUUI a00 TaJibMiBHHID BIUIMB Ha
3/1iiCHEHHS] CBOOO/IM BHPAXCHHS TOTIIS/IB, 10 HE BiJMOBifae 00OB'SI3KY JIep’KaBU TapaHTYBaTH BUTBHE 1
MOBHE 3MIHCHEHHS LBOTO TpaBa B JEMOKPAaTHYHOMY CYCIUIBCTBI. BimHOCHO TOrpo3 i 3alisiKyBaHHS,
BpPaxOBYIOUH, 110 «CBO00/Ia BUPKEHHS TyMKH MOXe OyTH MPOTUIPAaBHO oOMekeHa ooctaBuHamu de facto,
SKI MPSIMO YU ONOCEPEJKOBAHO MOXYTh ITOCTABUTH 0co0y B HeOe3ledHy CHUTYyallilo a0 CHTyaIlilo
migBunieHoi ypasnuBocTi, CyJ yXBaJluB, IIO KOKHA Jep)KaBa IOBHHHA «yTPUMYBaTHCA Bim [iH, sKi
CIIPHUAIOTh, CTUMYNIOIOTh, MiITPHUMYIOTH a00 30UIBIIYIOTH IF0 ypas3iuBICTh, i, KONMM II€ JOPEUHO,
3000B's13aHa BXKUTH HEOOXiTHUX PO3YMHI 3aXOAM UIA 3armoOiraHHs MOPYIIEHb Ta 3aXUCTY MpPaB THX, XTO
OMMHUBCA B MOAIOHINA curyarii. Cya KOHCTaTyBaB, IO JAep)kaBa HE JIOBeNa, M0 HEl Oyl TpUHHSTI
JocTatHi Ta e(eKTHBHI 3aXOIU y 3B'A3Ky 3 Morpo3amu i mepeciigyBanHsmu 1ono JI. Y3kareryi. Orxke,
JeprkaBa MOPYILIUIIA MpaBa 3assBHUKA HA CBOOOAY Ta OCOOUCTY HETOTOPKAHHICTh, a TAKOXK CBOOOIY TyMKH i
CJIOBa 3a 3MiCTOM AMEPHKaHCHKOi KOHBEHII1.

OTxe SK BUIHO 3 HABEICHUX BHIIE PillleHb MiKaMEpPHKAHCBKUI CYyJ JOCHTH YacTO CTHKA€THCS 3
MOPYIICHHSM TpaBa Ha CBOOOAY BHpPa3y MOINISIIB, SKi CYNPOBOKYIOTHCS IOPYLICHHSIM HH3KH 1HIINX
npaB, TaKUX SK TPABO Ha KHUTTSA, CBOOOAY OCOOMCTY HEIOTOPKaHICTH Tomo. [Ipw mboMy cyn 3aBxan
MiJIKPECIIIOE, 0 JIepkaBa Mae O0OB’SI30K 3aXUIIATH OCIO sIKI 33a3HAIOTh MEPECiyBaHHS y 3B’S3KYy i3
CBOIMH HOTJISIJaMH.

[HII0T0 KaTeropi€ro cpas € CIpaBU MPo nonepeduto yenzypy. CipaBu TaKOro POAy TPAIUIAIOTHCS HE
yacTo B icTopii cyamy ix Oyno Bchoro kinmbka. Sk mpukmaj HaBexemo crpaBy Oxbmeno-bycroc Ta inmri
npotu Ywii, sike 1le Ha3WBaIOTh crpaBoto mpo «OctaHHIO criokycy Xpucra» (“The Last Temptation of
Christ” (Olmedo-Bustos et al.) v. Chile)’. Jlana crpaBa Ge3 CyMHiBY € HAHGINBII BiIOMOIO CHPABOIO AKY
KoM HeGyTh po3risiaB MikaMepuKkaHchkuii cyx’. Pimenns y namiii cnpaBi Gysno BHHECEHO CyIOM 5
mrotoro 2001 p.

Ckapry OyJo mojano rpomaasHaMu Ywiti y 3B'3Ky 3 OpyHIeHHsIM cT. 12 (cBo0OOJa COBICTI 1 pedirii)
icr. 13 MixxamepukaHcbkoi koHBeHIIIT. Ha nymky 3asiBHUKIB, BepxoBHwmii cy Unii cBoiM pimeHHsM Big 17
yepBHS 1997 poKy 3IiHCHHUB IEH3YpY BITHOCHO NEMOHCTpalii XyaokHboro (pimeMy «OcTaHHS CHOKyca
Xpucray. Y ¢dinsmi M. Ckopcese, 3asaToMy no kuam3i H. Kasannzakica, Icyc 300paxyBaBcs He Tak, sSK B
€panremnii. Okpemi emnizoau (iabMy 0araTo XpUCTHUSH BU3HAIH OOYPIUBUMU, HANIPUKIIAM TE, MO y QimbMmi
XpHcTOoC MpeNCTaBlIeHNH, K 3BHYaifHA JIIOIMHA, iKa OOpEThCs 3 MOYYTTSAM MPOBUHH, BIIUYBa€ CIOKYCH i
OakaHHS BIIMOBHTHCS BiJl CBO€i MicCii Ha KOPHCTh OUIbII KOM(OPTHOTO KHUTTS MPOCTOTO CMEPTHOTO.
Kinemarorpadiuna paga Ywii - oprad ynmoBHOBaKEHUI KOHTPOJIOBATH MOKa3 (piIbkMiB B KpaiHi, CIIOYaTKy
BIZIMOBHMIIA y JTO3BOJI Ha AeMOHCTpamifo ¢GinbMy, mpote B 1996 p. Bce )k BUIAB TaKUH JO3BLT 32 YMOBH, IO
¢inpM OyZie IEMOHCTPYBATHUCS JIMIIE JOPOCIOi ayauTopii. OqHaK 3araioMm, 1e pillleHHs OyJI0 OCKapKEeHO B
CyJ 1 IO3BUT Ha IEMOHCTpalito GpitbMy OyB ckacoBaHuii BepxoBHuM cyzom Uit He3a6apoM Micist TOTo, SIK
rpyna 4wiIiimiB, nirouu «B im's Icyca Xpucra, KaTOMUIBKOT LEPKBU 1 caMHX ceOe», OTpuMaia pillleHHs
Amnemsiiiiaoro cyny Cantesiro Bif 20 ciunst 1997 p. npo anymoBaHHsS 103Boy KiHemarorpadiunoro pamu

' Uzcategui et al. V. Venezuela.<http://www.corteidh.or.cr/docs/casos/articulos/seriec 249 ing.pdf>.

2 “The Last Temptation of Christ@ Case, Judgment of February 5, 2001, Inter-Am Ct. H.R. (Ser. C) No. 73 (2001).
<https://www1.umn.eduw/humanrts/iachr/C/73-ing.html>.

? Pasqualucci, Jo M. (2012). The Practice and Procedure of the Inter-American Court of Human Rights. Cambridge
University Press, 228-230.
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Ha JieMoHcTpauio ¢insbmy , BepxoBuuit cyn Uwii miarBepauB pimeHHs AnensuiiHoro cymy 17 depBHsS
1997 p., 30KpeMa 3asiBUBIIH, IO TUdamallis 1 HeJTrIChKe 300paxeHHs ocoducrocTi Icyca Xpucra obpaxkae
BCIX THX, XTO, SIK 1 3asIBHUKU, BIPITH B HHOTO.

CripaBa Oyua niepejaHa Ha po3risin y Mikamepukancbky Kowmicito, sika po3riistHyBIIIH BCi 0OCTaBHHU
CHIpaBH, IifIula BUCHOBKY, IO 3a0OpoHa Ha AEMOHCTpalito (GiibMy HakjIaJeHe YMIIHCHKHMHU CyIaMHu,
HECYMICHUH 3 TOJIOKEHHSAMH AMEpPUKAaHCHKOI KOHBEHILi, Tomy mopymye cT. 12 1 13 Kousenrii.
3nificauBIK 1eH3ypy, Umini mopyummia cBoi 3000B's3aHHS 3a crarTero 2 KoHBeHIi, ska BHMarae Bij
JIepKaB BXKUTH Ha HAIlOHAJLHOMY PiBHI 3aX0AH, CIIPAMOBaHI Ha 3a0e3ledeHHs 1 3aXUCT mpaB i cBOOOA
JIOJMHH, BU3HAHUX Yy KoHBeHIl. Komicis pekomenmyBana Ynii BiAMOBUTHUCS BiJ IEH3YPH IIONO0 PiIbMy
«OcraHHs crnokyca XpuCTa» 1 BJIOCKOHAIUTH HAI[lOHATBHE 3aKOHOJABCTBO TaKHM YHWHOM, II00
rapaHTyBaTH 37iHCHEHHS BiJIOBITHUX MpaB i cBoOo JroanHU. Yt mpoirHopysano pekomenaanii Kowmicii,
O 1 TOCTYXHJIO TPHYMHOIO Tepemadi cmpaBu 10 Mixamepukanceknii Cyn. Kowicis 3BepHymacst 1o
Mixamepukancbkoro Cyny 3 mnpoxaHHAM 3000B's3ath Ywnmi: 3a0e3MeUdTH HOpPMalbHY pekjIaMmy i
JIEMOHCTpalio (piTbMy; NMPUBECTH HAIliOHAJIBHE 3aKOHOJIABCTBO Y BIAMOBIAHICTE 3 HOpMamMu KoHBeHIii,
100 BUKITIOYHUTH TIONEPENHIO IEH3YPY BIAHOCHO PEKIaMH Ta IEMOHCTpamii KiHeMaTorpadiuHoi MpoayKIii;
3a0e3reuynTy, 00 y Tpoleci 3AiHCHEHHS CBOiX MOBHOBaXXCHb MNyONIYHI OpraHW Ta TOCaAO0BI 0coOu
BUXOJWINA 3 HEOOXiZHOCTI 3a0e3medyBaTH CBOOOIY CJIOBa, COBICTI i penirii, BU3HaHI AMEpPUKAHCHKOT
KOHBEHIII€I0, 1 YTPUMYBQJIMCS BiJl BBEJEHHS IMONEPEAHBOI IEH3ypH Ha KiHemarorpadidHi TBOPH;
KOMITCHCYBaTH BTpaTH, IIOHECEHI XKEePTBAMHU ITOPYIICHHS TIpaB JOJAWHY, BKIFOYAIOYH BHTPATH, MOB'S3aHI 3
BEJCHHAM ciipaBu B MixxamepukaHchkiit Komicii Ta Cyi.

Cyn BHHIC pilIeHHS, ¢ KOHCTaTyBaJocs mopymeHHs cT.13 KoHBeHIIil, ane 3anepedus MopyImeHHs
cT. 12 AmepukaHCbKOi KOHBEHHIl 1 3000B'13aB Umii BHECTH 3MiHM B HalliOHaJIbHE 3aKOHOJABCTBO 1
BUKJIFOUUTH MOJJIMBICTH 3AIHCHEHHS monepenHboi neHsypu. Cyn miikpecius, 10 cBOOOAa BUPaXKEHHS
JYMKH - OJIMH 3 OCHOBOTIOJIOXKHUX MPHHIUIIB JEMOKPATHYHOTO CYCITUIBCTBA, MOPYIICHHSAM SKOTO € OYIIb-
siKa TIeH3ypa ieH 1 J{yMOK, HaBiTh SIKIIO IIi 1/1ei 1 TyMKH HeMOMyJISipHI BUKIMKAIOTh IIOK, MOXXYTh BUOUTH 3
Koutii a0o 00pa3nuBi ISt Iep>KaBU UM YaCTUHU HaceleHHs KpaiHu. Y 3B'sI3Ky 3 uM pinreHHsM B Uwmiti Oyna
npoBelleHa pedopMa, a MpaBoBi MO3WIII, CPOPMYyITbOBaHI y Mil CrpaBi, HE3MIHHO BiJTBOPIOIOTHCS
MixamepukancbkuM CyznoM y crpaBax Ipo CBOOOXY BHpaKE€HHS IYMKH, IO OCOOJIMBO CTOCYIOTHCS
MIONEPETHBO1 HEH3YPH.

KpiMm pimens 1momo po3risiay iHAUBIAyalbHUX CKapr, sK 3raayBaiiocs padiiie MixaMepuKaHChKHI
CyJl Ma€ IIOBHOBaKEHHS] BAHOCUTH KOHCYJIbTATHBHI PilIeHHA. SIK MiHIMyM OZHE 13 HUX Ma€ BiIHOIIEHHA 110
CcBOOOJM BHCIIOBJICHHS IMOMIAIIB, a caMe B KOHCYJbTaTUBHOMY BHCHOBKY, IiATOTOBJICHOMY 3a 3allUTOM
Kocra-Piku y 1985 porii.

Cytp mpoOiieMu moisirajga B TOMY, IO HalioHalbHE 3akOHOAABCTBO Kocra-Pikm 3000B's13yBaio
KOXKHOTO JKypHailicta BcTynath B MiXaMepUKaHCHKY acolliallifo Mpecu SK YMOBY 3JIMCHEHHS CBO€EI
npodeciiiHoi AiTEHOCTI.

VY CcBOEMY KOHCYJIBTATUBHOMY BHUCHOBKY MixamepukaHCchbkuid Cya BUAUIMB «IOJBIHHUN acriekT»
cBOOO/IM BUPaKEHHS JyMKH, BKa3aBIIH, IO JlaHa CBOOOJa IPUHAWMHI 03Ha4ae, 1o, Mo-Tepllle, «HIXTO He
Oyze cBaBiIbHO OOMEXyBaTH ab0 MEpPEelIKO/KATW» BHUCIOBOM OyMKH 1, MO-Apyre, mo BciM Oyne
rapaHTOBaHE IPaBO «OTPUMYyBaTH OyIb-AKy iH(pOpPMaLil0 1 MaTH AOCTYH A0 OYMOK, BHCIIOBJIEHHX
iHIMUM#». TakuM YMHOM, iICHY€ TICHUH 3B'S30K MIX IPaBOM Ha CBOOOIY BHPaKCHHS TOTJISIIB Ta MPaBOM
Ha ojaepkaHHs iH(opmamii (mpaBo Ha iHdoOpMaIii0), 1 i JBa acNeKTU MMOBUHHI OyTH «rapaHTOBaHi
omHovyacHO». Kpim Toro, Mixamepukancbkuid CyJll MomepenuB, IO CYyCHiIbCTBO, SIKE HE BOJOJIE
iHpopMalli€ro, HacmpaBli HE € BUIBHUM: CBOOOJA BUPaXKEHHS JIYMOK € «IEPBUHHHM 1 OCHOBHUM
€JIEMEHTOM I'POMAJICBKOrO MOPAAKY B JIEMOKPATUYHOMY CYCHUIBCTBD» 1 «HapLKHUM KaMEHEM - OCHOBOIO
ICHyBaHHS JI€MOKpaTU4HOro cycniabcra. Cyn 3a3HauuB, L0 CBOOOJA CIOBa MOXE TAaKOXK MOCTPAXKAATH
«0e3 MpsIMOTO BTPYYaHHs JEpXKaBU», KOJU, HANPHUKIAJ, MOIIMPEHHS iH(OopMallii yTPYTHEHO HasBHICTIO
MOHOIIOJIIT abo oJiromnoii y BIacHOCTI Ha 3aco0u MacoBoi iHpopmalii. MixaMmepukancbkuii Cyn Bkasas,
0 3aKOH TNpo acomiamiro >kypHamictiB Kocta-Piku HecymicHMi 3 TIpaBOM Ha CBOOOAY AYMKH 1
BUCJIOBIIIOBAHHSI JYMKH, 3aKpiIUIeHOMY B CT. 13 AMepHKaHChKOi KOHBEHII1, OCKUIBKHU 3allepeuye «IIpaBo Ha
JocTyn OyJib-siIKk0T OCOOM JI0 MOBHOTO BHUKOPHUCTaHHS 3aco0iB MacoBoi iH(opmaiii B SKOCTI 3aco0y
BHUPaXXEHHS JIyMKHU a00 MOBiqoMIIeHHS iH(QOpMAIIii ».

Kepyrouncs KOHCYTBTaTUBHUM BHCHOBKOM MixkamepukaHcbkoro Cyny, Bepxosnnit cyn Kocra-Pixn
CKacyBaB HAI[IOHAJIBHHUI 3aKOH, IO 3000B'S3y€ BCTYMaTH XXYPHAIICTIB y MikaMepHKaHChKY acollialliro
npecr. binbime Toro, micns BHHECEHHS KOHCYJIBTaTMBHOTO BHCHOBKY Kocra-Pika BHecnma 3miHE B
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HalliOHAJIbHE 3aKOHOAABCTBO, IO CIPHSIO MiJBUINCHHIO aBTOpUTeTy Mixkamepukancekoro Cynmy Ha
npoctopi OA/.

BucHoBok. 3aranoM ocOONHBICTIO aHOi CHCTEMH € Te, IO TyT Habararto LIMpIIE 3aCTOCYBaHHS
OTPUMYE TIOJIOXKEHHS TTPO CBOOOYy BUpaKeHHS i cBoOoxa cioBa. L{eH3ypa TyT B3araii 3a00poHeHa, OKpiM
K BUMNAIKIB MyOJiYHMX BHUCTYMIB 1 3aXUCTy MeHImHMH. Lle Takok BKiIrodae B ceOe MpaBO Ha MOIMIYK,
OTpUMAaHHsI Ta PO3TOJIONICHHs iH(popMarlil Ta ield Oyab-IKOro THITy, 3a00pOHY MPSAMOTO YH HENPSIMOTO
00MeXeHHS, 1 IPaBo BI/IOBi/II HA HETOUHI UM 0Opa3IIUBI 3asBH.
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This article is devoted to the international legal regulation of the rights of people with disabilities
within rule-making activity of the Council of Europe. Much attention is paid to analysis of the
monitoring mechanisms over implementation of provisions of the Council of Europe’s key
human rights conventions, containing "European legal standards protecting the rights of people
with disabilities". The analysis of acts adopted by both major and structural bodies regarding
different aspects of the protection of people with disabilities is also made. The author
distinguishes features of international regulation on the protection of the rights of people with
disabilities in the practice of the Council of Europe.

Key words: the Council of Europe, human rights, people with disabilities, European standards,
European conventions, acts of «soft law», Disability Action Plan.

MixHapoIHE MPaBO JOCHTh MI3HO 3BEPHYJIOCS JO MPOOJIEMH I1HBAIIIHOCTI Ta MOAONAIO JOCHThH
noBruii nuisix. [IpoTe, MoKpalieHHs CTaHOBMINA JIO/EH 3 1HBANIJHICTIO Ta 3aXUCT iX MpaB 3aJUILAIOTHCA
IPIOPUTETHUMU HalpsMKaMU B JISUIBHOCTI HE JIMILIE YHIBEpPCAJIbHUX MIKHAPOJHMX OpraHizalii, ajie i
perioHanbHUX TakoX. J{JIsl €BpOMerchKOro perioHy Takow opraHizaniero € Paga €Bponu, OcKiibKu came
€BPOIEHCHKI KOHBEHIIi 3aliMaroTh KJIIOUOBE Miclle cepell MpaBO3axXMCHUX AOKYMETIiB, a i HOpMOTBOpUa
TUSUTBHICTD CTIpHsi€ yHi(iKaIii €BporneichKoro 3aKOHOJABCTBA Ta TAKOXK MPABO3aCTOCOBYOI MPaKTUKU 47
JepxaB €BpONM B JaHOMY HAIPSAMKY.

AHaJji3 gaociigxedb i my0Jikaniii cBiT4MTH TPO Te, IO OCTAHHIM YacOM MHUTAHHS 3aXHCTy TPaB
Jro/ieH 3 1HBAJIIIHICTIO BCE aKTHUBHIIIE IPUBEPTAIOTH yBAry AOCIiAHUKIB MXKHAPOIHOTO TpaBa. 3arajioM xe
OCHOBHA CIPSAMOBAaHICTh ITyOIiKaliil 11010 JaHOI TEMaTUKU y BITUM3HAHIN IOPUIMYHIN Haylll CTOCYEThCS
PO3TJIsily MpaB IHBAIIB Y KOHTEKCTI YHIBEPCAJILHOTO 3aXHCTy IpaB JIIOJAWHU Ta aHAI3y 0COOJUBOCTEH
3aXMCTY COLIaJIbHUX MpaB JaHO1 IPyIH JIOEH.

Tak, moCHiKEHHIO MIKHapOIHO-TIPaBOBMX MEXaHI3MIB 3aXUCTy IpaB JIIOJEH 3 IHBaJiAHICTIO B
KOHTEKCTI YHiBepCaJIbHUX MEXaHi3MIB 3aXUCTy IpaB JIIOAWHM NpucBsiueHi mnpaumi B. B. Munuka,
3apyOixaNX — A. X. Abdammaze, O.C. AnicieBud, K. A. beksimesa, M. JI. Enrina, B. A. Kapramkina, T. A.
Jluxinoi, A. M. Oscroka, T. [erenep, I'. KBinn, [1. ®@pigmana. PerionansHuM MexaHi3MaM 3aXHCTY IpaB
O 3 IHBaJiIHICTIO, 30KpeMa i MexaHi3mMaMm Paam €Bpomm, B CBOIX mparpsix npuaiasum ysary €.H.
Sxornesa, T. Adaepbau, M.B. Jliicoepr, JI. Jloykainec, A. XeHapikc Ta iH.

3Bakaloud Ha ABTOPUTETHHUH NOPOOOK 3rajJlaHMX HAyKOBLIB y cdepi 3aXUCTy NpaB JOACH 3
THBAJTITHICTIO BapTO 3ayBaXKUTH, 110 Y BITUYU3HSIHIA IOPHIMYHIA JITEpaTypi KOMIUIEKCHOMY JOCIHIKEHHIO
MDKHApOJHOTO PEryJIOBaHHA NMHUTaHb TOB’S3aHUX 3 1HBAJIIHICTIO, B KOHTEKTI HOPMOTBOPYOi IisIBHOCTI
Panu €Bponu, He npuaiIanacs HaJleXHa yBara.

Merta cTaTTi NoJISTaE B aHAIi31 Mi>KHAPOHO-TIPABOBUX JIOTOBOPIB Ta MIXKHAPOJIHHUX aKTiB, a TAKOXK
MIPaB0O3aCcTOCOBYOI MpakTUKu Pagu €Bponu 3 MUTaHb IHBAIIHOCTI Ta 3aXUCTY IPaB JIFOJCH 3 1HBAITHICTIO
B MeXaxX HOPMOTBOPYOI AisibHOCTI OpraHizariii.

Buknaa ocHoBHoro martepiany. Pama €Bponu BBakaeTbcsi OIHIEID 3 HAWOUIbII €()EeKTHBHHUX Ta
AKTUBHMX pEriOHAJbHUX OpraHizaliif, 10 0e3CHipHUX AOCATHEHb SKOI HAIEXUTh 3aXUCT IIPaB JIOJAUHU Ta
OCHOBONOJIO)KHUX cBoOox. Ha wmixkHapomHOMy piBHI BOHA 3aiiMae KIIFOUOBY MO3HIII0 B (GopMyBaHHI

30



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 1 2016

MPOTPECUBHOI MOJIITUKY Ta CTaHIAPTIB B Tally3i MpaB JIOAMHH, a TOMY, BIIIIOBIHO, BOJOIE MOTEHIIHHO
BEJIMKAM BIUTMBOM 1 B cpepi 3aXHCTy MpaB JIIOJIe 3 iHBANIHICTIO. BapTo 3Baxaru, mo Ha TepeHax 47-Mu
JiepkaB-uieHiB Pagu €Bponu npokuBae, 3a pi3HUMU CTATUCTUYHUMHU JaHumu, Bij 80 no 120 minbiioHIB
oci0 3 iHBamigHicTIO, a 1e mnpubmm3Ho 10-15 BigCOTKIB Bix 3araqbHOi KUTBKOCTI HACEJIEHHS IIMX
eBpomeiicbkuxX Kpain'. Ll uuMana KiibKicTh TH0fel moTpebye MiKHAPOJHO-IPABOBUX TAPAHTIH 3aXHCTY
CBOIX IPaB, 3aCHOBAHMX HA MPHUHIIUIIAX PIBHOCTI Ta HEAMCKPUMIHAIIIT.

[IpoTsiroM TpuBaJOro 4acy, MOYMHAIOYH 3 MPHUHHATTS YacTKOBOI yroau y coulianbHid cdepi Ta y
cdepi 0XOpoHH 310poB’s, IUIIXoM yxBasieHH Pesomorii (59) 23 Kowmitery minicTpiB Pagu €Bponu Bin 16
mucronana 1959 pOKyz, noitituka Pagn €Bponu cTOCOBHO JIOZIEH 3 IHBAJIIAHICTIO 3/1IHCHIOBAIACh HA OCHOBI
MEIUYHOTrO Ta peadimiTamiiHoro maxoaiB (abo x “Mojeneir’”) 10 po3yMiHHS IHBAIIAHOCTI. BimnoBigHo 10
HUX JIIOJM 3 1HBAJIJAHICTIO PO3I[IHIOBAIKCS B SKOCTI 00’€KTIB MOJITHKH COI[IAIBHOTO 3a0e3IeveHHs, a He
Cy0’€KTiB, 3MaTHAX MaTH IIpaBa Ta Peayli3oBYyBAaTH IX Ha piBHI 3 iHIMME JoAbMH. OCTaHHI AECATHNITTS
TIPUBHECIH 3HAYHI KOPEKTHBH, a NIPHHHATTA B 1996 pori meperasHyToi €BpomeichKkoi comiaabHOi XapTii®
odiniitHo 3acBiTYMIIO BiIMOBY BiJl MEAMYHOI Ta MepeXiJ A0 COmiadbHOI MOJENI 1HBaJIAHOCTI, 3aCHOBaHIi
Ha oBa3i Mpae Ta cBOOOI JIFOIMHHU.

HopmoTtBopua nisibHicTh Pagu €Bponu HOMMPIOETHCS NMPAKTUYHO HAa BCl BXKJIMBI NMUTAHHS, LIO
MOCTAIOTh MEpe]] EBPONEHCHKIM CyCIiJIbCTBOM, TOMY TEMAaTHKA 1HBaIITHOCTI He € BUKIIOYEHHIM. [lepemik
IOPUIMYHUX IHCTPYMEHTIB Haliyye JIBI KaTteropii, A0 SKUX HaJeXaTh, MO-TEpIle, Mi>KHAPOIHO-IPABOBI
JIOTOBOPH, BUXOSIYH 3 TOJOXEHb cT. 15 CratyTy Pagn €Bpony, 1uis qocsrHeHHs MeTH Panu ykinanaroTbes
KoHeenyii abo yeoou®, Ta, mo-apyre, MKHAPOIHI TOKyMEHTH abo akmu ‘“m’axkozo npasa” Paou €sponu,
AKi TpUHMaroTh (GopMy peKoMeHaamiii abo pesomomii rosoBHHX opraHiB Opramizamii — Kowitety
MmiHicTpiB Ta Ilapiamentcekoi acamOuiei Pagum €Bponu. BapTo 3a3HauWTH, IO aKTH IHIIMX OpPraHiB
Opranizatii 3 iHBaJi103aXUCHOI TEMATHKN MAlOTh CYTTEBE 3HAYCHHS Ta BILIUB.

KonBeHIIii Ta yrogm € IOpUAMYHO 3000B’S3yFOUMMH IS JepiKaB, sKi BHPa3WiId 3roqy Ha iX
000B’s13k0BicTh. Tak, Ha ocHOBI cT. 1 CraryTy, Komitrer MiHicTpiB pa3om i3 [lapinaMeHTChKOIO acamOIeero
MIOBHOBAXKHI pO3INIAJATH NMUTAHHS, 110 CTAHOBJATH CYCIUIBHUM 1HTEpec Ta «ykiadamu y200u...8 2anysi
3axucmy ma nooanbulo2o 30IUCHEHHs Npas | OCHOBHUX €60000 M0OuHU». 33 MalKe CIMACCATUPIYHY
icropito ¢ynkuionyBanuss Pagum €Bponu B i1 mexax Oyno mpuidHsATO npuOan3HO 219 midcnapoonux
002060pi6’, O PEryMOIOTH MPAKTHYHO BCi chepr MiKIEPKABHOTO CIIBPOOITHUITBA, OKPIM 0GOPOHH, Ta
OPURHATTAM AKUX OyJIO MOKJIAAEeHO No4aToK (opMyBaHHIO cmiibHOro 1 47 nepkaB-uieHiB Panu
MPaBOBOTO MPOCTOPY. 3-TIOMIXK BENHMKOI KITBKOCTI MI)KHapOJHUX JOTOBODPIB HE 3HAXOJUTHCS YKOITHOTO,
SKU OW CTOCYBaBCs CyTO NpaB JroAel 3 iHBamigHocTio. [IpoTe 1m0 mepeniky THX, IO (QOPMYIOTh
«eBponelicbKi npagosi cmanoapmu 3axucmy npag aooeu 3 iHeaniOHicmio» CIill BiTHOCUTH: €BPOIEHCHKY
KOHBEHIIIIO TIPO 3aXHCT MpaB JIOAWMHU Ta OCHOBOMONOXHUX cB000A 1950 poky, €BpomnelcrKy KylIbTypHY
KoHBeHIiI0 1954 poky, €Bponeiicbky KoHBeHIi0 mpo 3amo0iraHHs KaTyBaHb YW HENIOJCEKOMY abo
TaKOMY, IO IPHHIDKYE T1THICTh, TOBOMIKEHHIO UM TIOKapaHHIO 1987 poky, €BpOIEHCEKY COmianbHy XapTiro
1961 poky, €Bporneiicbky KOHBEHIIIIO MPO colianbHe 3abe3neucHHst 1972 poky, €Bponelichkuill KOASKC
coriagpHOro 3a0e3nedcHHs (mepersiHyTHi) 1990 poky, €BpomelchKy comialibHy XapTito (TIeperisiHyTa)
1996 poky, €Bporielicbky KOHBEHIIIIO MO MpaBa JIIOAUHU Ta Oiomenuiuuy 1997 poky Tta in. Jlani aBTop
3YMUHSETHCS HA aHaJIi31 KIIOYOBHX JIOKYMEHTIB 13 3a3aHaUEHOT0 MEPETiKy.

€eponelicbKka KOHGEHUIA PO 3AXUCH RPAB JIIOOUHU MA OCHOBONON0HCHUX 60000 1950 poky (Oani
- €I(HJI)6 rapaHTy€e BUKOHAaHHS BHU3HAYCHUX B Hill mpaB i cBOOOM KOJICHILl 0co6i, KA 3HAXOIUTHCS il

! Human Rights and Disability: Equal rights for all. CommDH/IssuePaper(2008). The Council of Europe website.
<https://wed.coe.int/ViewDoc.jsp?id=1355349> (2015, rpynens, 15).

2 Resolution (59) 23 of the Committee of Ministers of the Council of Europe (16 November 1959) Extension of the
activities of the Council of Europe in the social and cultural fields. /nnovating European Studies website.
<http://www.cvce.eu/en/obj/resolution_59 23 of the committee of ministers_of the council of europe 16 novem
ber 1959-en-bcb184a5-fb97-471e-aa57-aea9t66490fd.html> (2015, rpynens, 15).

3 €Bporneiichka coLianbHa XapTis (nepernsnyTa) Bin 3 TpaBHs 1996 poxy Ne ETS Ne 163. Binomocti Bepxosnoi Pagu
VYxpainu (2007), 51. Ogiyivinuii catim Bepxoenoi Paou Ykpainu. <http://zakon2.rada.gov.ua/laws/show/994 062>
(2015, rpynens, 15).

4 Craryt Panu €Bpomu Bin 5 tpaBHs 1949 poky. Oghiyitinuii catim Bepxoeroi Paou Ykpainu.
<http://zakon3.rada.gov.ua/laws/show/994 001 > (2015, rpyness, 15).

> Complete list of the Council of Europe’s treaties. Status as of 15/12/2015. Official website of the Council of Europe.
<http://www.coe.int/en/web/conventions/full-list> (2015, rpyness, 15).

8 €Bponeiichka KOHBEHIIIS PO 3aXUCT TPAB JIFOIMHH i OCHOBOTIONOKHNX cB0G0 Bix 4 muctomama 1950 poxky.
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IOPUCIIUKIIIEI0 JepaxaBu-ydacHuli. Ciin BigmiTuth, o KoHBeHIIist He MICTUTh OyIb-sSKUX crienupiaHIX
MpaB JJIsl 3aXKCTY JIOJCH 3 1HBaTITHICTIO, OCKUIBKH CTOCYETHCSI KOXKHOT 0COOM, BKITFOYAIOYH 1 OCI0 3 Ti€ro
yn iHmow (¢opmoto inBamigHocTi. Ctatra 14 KoHBeHuii nepeadauae, n0 KOPUCTYBaHHS BCiMa MpaBaMHu Ta
cBoOoamu, BMimeHnMu y KoHBeHIii, moBUHHE 3a0e31edyBaTuCs Ta peai3oByBaTHCS “Oe3 Ouckpuminayii
3a 6Y0b-5IKOI0 03HAKOIO — CMAMI, PACU, KOIbOPY WKIPU, MOBU, peicii, NONIMUYHUX YU [HUUX NePEeKOHAHD,
HAYIOHANbHO20 YU COYIANbHO2O NOXOONCEHHS, HANEHCHOCHE 00 HAYIOHANbHUX MEHUIUH, MAHOB020 CTAHY,
Hapoodicenns, abo 3a iHwolo o3Hakoio”. JlaHe TIONOXEHHS MICTHTh IIepeTiK O3HaK Ha OCHOBI SKHX
3a00pOHSETHCS JUCKPUMIHALLISA, TPOTE HE MICTUTh MOCHWIAHHS Ha “‘iH6aniOHicmb”, X04 30BCIM OUYEBHUJIHO,
mo il MOXXHa BiHECTH 10 Kareropii “iwwoi oznaku”. Pazom 3 timM, B Komenrapi mo cr. 14 Konsenmii
3a3HAYAEThCS, 10 MPH BCil BAXKITMBOCTI Ii€1 CTATTI BOHA HE MA€ CAMOCTIHOTO 3HAYCHHS B TOMY CEHCI, 110
il 3acTocyBaHHS MOXIIMBE JIMIIE y BHITAJKy, KOJIM MOBa 3aXOJUTh IMPO MOPYIIEHHS TpaB Ta CBOOOI,
rapaHToBaHnX KOHBEHIIIEIO i, IO B SKOCTI OKPEeMO B3STOI JlaHAa CTATTS HE 3aCTOCOBy€TBC$I1. 3romom
3a3HaueHy CTAaTTIO OYJIO Jemo AonoBHEeHO npuitHsTuM [IpoTokonom Nel2 no KoHBeHIii npo 3axucT mnpas
JIIOIMHA Ta OCHOBOMOJIOXKHKUX cBoOoa (ETS N9177)2 Bix 2000 poky, sikuii HaOpaB YnHHICTH B KBiTHI 2005
poky. Tak, [IpoTokos BMilly€e OKpeMe MPaBo Ha HEAUCKPUMIHAIIIIO HE OOMEXKEHE MpaBaMH Ta CBOOOaMH,
3akpimieHnMu KoHBeHIliero. TakuM 4YWHOM, IIOASM 3 IHBAIIJHICTIO, B MEXHX JepkaB-uieHiB Pamu
€Bponu, TrapaHTyiOThcsl Bci mnependadeni KoHBeHIi€r0o mpaBa Ta OCHOBOIOJOXHI CBOOOIH, a
JIMCKPUMIHALIIS 32 03HAKOIO 1HBAIITHOCTI € 3a00POHEHOIO.

Patudikanis €KILJI mependayae 060B’130K0BE BU3HAHHS IOPHCAMKINT €8poneticbko2o cyoy 3 npae
moounu (Oani - €CI1JI), MOKIMKAHOTO PO3IJIAJATH CKaprd MPOTH JAepkaB-ydacHHLb Pamu €Bpomu mpo
MOpYIICHHS TpaB JIOAWHY, B3HaueHnX KonBeHmiero. B Tiif um iHmii Mipi koskHa ocHOBHa ctaTTs CKILJI
CTOCY€ThCA JIIOACH 3 1HBATIAHICTIO, TpoTe 1o Jeskux 3 Hux €CI1JI BUHOCUTBCS Oinblia KiNbKIiCTh PillIeHb.
Jo Takux ciijg BimHEcTH CT. 3 (3a00poHa KaTyBaHHS), cT. 5 (cBoOOa Ta ocoOncTa HETOTOPKAHHICTB), CT. 6
(cripaBeTTUBHIA Cy), CT. 8 (TIOBara JIo MPUBATHOTO 1 CIMEWHOTO KUTTH), cT. 14 (3a00poHa TUCKpUMIHALLIT)
ta cT. 1 [Iporokomy Nel (BnacHicTh). X0u iHBamiHiCTh He 3ragano B cT. 14 €KIIJI, npore npaktuka € CILI
CBIJTYHTH, IO 1HBAIITHICTh T4 PI3HOMaHITHI CTaHW 37I0POB’Sl PO3TIISINAIOTE SIK “iHwti 03HaKu” B PO3yMiHHI
3asHadyeHoi cTarTi. B pimenni no cupasi “Iop npomu Hlseiiyapii” (Glor v. Switherland) Bix 2009 poxy”,
sKa crana ofHiero 3 rmepmuX, Cya BCTaHOBHMB HasBHICTh JUCKPHMiHAIlli 32 O3HAKOK iHBamigHOCTI. B
pillIEeHHI BU3HAETHCS, IO 3asBHUK, SKAH CTpaXIaB Ha IyKPOBHW JNiabeT, MOXe BBaKaTHCS 0CO0O0K0 3
IHBaJIIIHICTIO TIONPHU TIOJOXXEHHsI HAIlIOHAJILHOTO 3aKOHOJABCTBA, 3a SIKMM TaKWW J1arHO3 BBa)KaBCs
“He3HaYHUM”~ OOMEXEHHSIM MOXKIIMBOCTEH 0COOM. 3asBHUK OMHMHHBCS B JAUCKPUMIHAIIMHOMY IIOJIOKEHHI,
OCKIIBKH WOTO OYyJI0O BU3HAHO HEMPUIATHUM JIJIsl IPOXOJDKEHHS BIHCHKOBOI CITy>)kOM Ta He OyJo 3BUIBHEHO
BiJl CILTATH MOJATKY Yepe3 HENMPOXOKEHHS CIY>KOH, OCKUIBKH Taka IJIbra MOIIMpIoBaiacs Ha KaTeropiro
oci0 3 moHan 40-BiJICOTKOBOIO BTPATOI IMpPAIe3JaTHOCTI, JO SKOi BIH HE HaJeXaB, 3Ba)KAIOUU Ha
HaIliOHAIbHE 3aKOHOMABCTBO. Y crpasi “I.B. npomu Ipeyii” (I.B. v. Greece)* B xoBTHi 2013 poky Cyx
BU3HAB, IO Bcymeped cT. 14 €KIIJI He3akOHHMM € 3BUTRHEHHS IpalliBHUKAa depe3 MOOOIOBaHHS KOJET
II0/I0 CBOT'O MOKJIMBOTO 3apa)KCHHS, 3Baxkatoun Ha ioro mosutuBHuid BlJI-craryc. Takox B 2011 poui mo
crpasi “Kiromin npomu Pocii” (Kiyutin v. Russia)® Cya MOCTaHOBHB, IO M0 Micue HOpyIIeHHs cT.14
KonBeH11ii, OCKiIbKH 3aBHUK CTaB JKEPTBOIO IUCKPUMIHAII Yepe3 CTaH CBOTO 3/0pOB’s - Homy Oyio
BiJIMOBJICHO Yy BUaui OCBIJIKK Ha MPOKUBaHHs yepe3 Horo BlJI-mozutusHMit craryc. lle onHiero 1ikaBoro

Odgiyitinuii caiim Bepxosnoi Paou Yxpainu. <http://zakon3.rada.gov.ua/laws/show/995 004> (2015, rpyaens, 15).

! Tymanos, B.A., Outun, JLM. (2002). Komvenmapuii k Konsenyuu o 3auume npag 4enosexa u 0CHoGHbIX c60600 u
npaxmuxke ee npumenenusi. Mocksa: Mzmarenscteo HOPMA, 213-214.

2 TIporokon Nel2 no KoHBeHIiT po 3aXHCT TPaB JIOAMHK Ta OCHOBOMOIOKHKX cBo6ox (ETS Nel77) Bix 4 mucronazna
2000 poky. O¢iyitinuii caiim Bepxosnoi Paou Yxpainu. <http://zakon3.rada.gov.ua/laws/show/994 537> (2015,
rpyaeHs, 20).

3 Case of Glor v. Switzerland. Application no. 13444/04. Dated 30 April 2009. European Court of Human Rights
official website.

<http://hudoc.echr.coe.int/eng#{ "fulltext":["Case%200f%20Glor%20v.%20Switzerland"],"documentcollectionid2":["
GRANDCHAMBER","CHAMBER"],"itemid":["001-92525"]} > (2015, rpynens, 25).

* Case of LB. v. Greece. Application no. 552/10. Dated 03.10.13. European Court of Human Rights official website.
<http://hudoc.echr.coe.int/eng#{ "fulltext": ["Case%200f%201.B.%20v.%20Greece"], "documentcollectionid2": ["GRA
NDCHAMBER","CHAMBER"], "itemid":["001-127055"]} > (2015, rpyneus, 25).

> Ileno Kuiotuna npotus Pocuu. 3assnenne Ne2700/10. Ot 10 mapra 2011 roxa. Oduyuansusiii caiim Esponeiickozo
Cyoa no npasam uenogexa. <http://europeancourt.ru/uploads/ECHR_Kiyutin v_Russia_10_03_2011> (2015,
TPYACHB, 25).
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CIpaBolo y JaHOMy BigHomeHHi € “G. N. ma inwi npomu Imanii” (G.N. v. Italy)'. Y crpasi 3asBHHKH
Hanpaswii ckapry 1o €CII momo nuckpuminarii 3 60Ky JepkaBH, sSKa MOJTraita B pisHOMY CTaBIICHI JI0
POAMYIB TIOMEPIHX 3assBHUKIB Ta OJHOTO 3 JKMBHUX, IO OyJIM XBOpI HA TallaceMilo 3 MPHBOAY OTPUMAHHS
komneHcamii 3a 3apaxkenHss Ha BIJI Ta rematut C mig yac mepenuBaHHS KpoBi. Pid B TiM, mo y pasi
3apa)KeHHs1 KpOBi, Mix Yac ii mepenuBaHHs, XBOPUM Ha reMo(iiTio mepeadadanocst mpaBo Ha OTPUMAaHHS
KOMITIeHcalii BiJ epKaBU B T03aCyJOBOMY TOPAAKY. AJle BOJHOYAC XBOP1 HA TalaCeMil0 OTPUMYBAJIM Take
IpaBO JMIIE Ha MiJACTaBi cyqoBoro pimeHHA. B cBoemy pimenni Cynx MOCTaHOBHB, IO PIi3HHI Y
MOBOJIXKEHI Ha MiZCTaBl TEHETHYHOTO 3aXBOPIOBAHHS € “iHui0t0 03Haxow” B po3yMiHHI cT. 14 KoHBeHuii, a
MpoIeaypa OTpUMaHH KOMITeHcaIliil BigOyBanacs 3 ii mopymeHHsaM. 3aranoM B cBoiil mismbHOcTi €CILI
JOCTaTHBO YaCTO 3iIMTOBXYETHCS 3 PO3IIISAOM CIPAaB OB’ SI3aHUX 3 IHBAJITHICTIO, @ BHHECEHI HUM PIlICHHS
10 JaHii KaTeropii crpaB cBimdarh npo OaxkanHs €CII po3mmputn 3axuct nependauennii €CKIUT mns
miei ypa3nuBoi kaTeropii Jiozei.

€sponeiicoka couiansna xapmin 1961 poxy (€CX)’ € MiXKHAPOIHHM JOTOBOPOM AHANOTIYHMM
€KIUI Ta peryiroe MUpOKe KOJIO €KOHOMIYHMX Ta COLIaJIbHMX MpaB y rainy3i IpaB JiloguHU. Bapto
3a3Ha4ynTH, o €CX crana mepmuM JOKYMEHTOM 3 IpaB JIIOJMHU B Mexax PE€, mo 3akpinuB cremianbHi
HOPMU CTOCOBHO JIIOJICH 3 1HBaNIHICTIO. XapTis 3axuiiae 23 oCHOBHI IpaBa JIIOAWHU Y cdepi colianbHOT
3a{HATOCTI Ta COLANBHOTO 3aXHCTy. 3BaKalOUM Ha 3HAYHI MPOTUPIYYS, BUKIHMKAHI PO3OIKHOCTAMHU Y
PIBHAX COLIaJbHOIO Ta EKOHOMIYHOTO PO3BUTKY JAepkaB €Bporu, cTpykrypa €CX Mae cBoi 0coOIMBOCTI,
AKI HE € XapakTepHHMH IS TEpPeBaXHOT YaCTHHH MIDKHAPOJIHO-IPABOBUX akTiB. Tak, JOKYMEHT
nepexdaydae A JepKaBU MOJMIIMBICTh NPUETHATHCS HEe A0 Beiel XapTil BUIOMY, a JHIIe A0 NEBHOT
KUTBKOCTI 11 IMOJIOXKEHB TaK, MI00 3arajbHa KUTBKICTh CTaTTeH 1 MyHKTIB Oyia He MeHma Hix 10 3 19 craTreit
a60 x 45 3 72 nyuxris’. OcobIuBe 3HAYCHHs [ JOJeil 3 iHBamiHicTio Mae cr. 15 €CX “IIpaBo oci6 3
¢iznyHIME 200 PO3YMOBHMH BaJaMu Ha mpodeciiHe HaBUaHHS, IMEpPEeKBANI(IKaIil0 Ta COIiabHY
peananraniro”. AHaTI3yOUH MMOJIOKEHHS JaHOI CTaTTI MOXKHA 3pOOUTH BHCHOBOK, III0 BOHA 3aCHOBYETHCS
HA MEAWYHOMY TIiJXOMAi JIO0 PO3yMiHHS I1HBAJNIHOCTI, OCKUIBKM CIpsSMOBaHa Ha 3a0e3neueHHs
“ynxyionysanns Oepixcagnux abo nNpueamHuUx cneyianizoganHux y4ybosux 3akiadie”, Ta Ha “3a0X0YeHHS
pobomoodasyie 00 npulinamms Ha pobomy iHeanidie”. A 1el MiAXiJ CbOTOJ/HI € 3aCTaplIUM Ta TaKUM, 10
HE BPaxOBY€E BChOTO Jiara3oHy MoTped Jroae 3 iHBaJIiIHICTIO.

€Esponeiicvka couianvna xapmin (Ilepeznanyma) 1996 poky’. 3saxaroun ma Te, mo €CX 1961
POKY “Xapaxmepusyemuvcsa He MilbKU YACTNKOBUM 8I000PANCEHHAM COYIANbHUX, eKOHOMIYHUX ma
KYIbMYPHUX RPags, ane i CKNaOHUM MeXanizMomM 3acmocyeanns it nonodcens’™, Ha HeodiliiHii kodepeHuii
MiHiCTpiB KpaiH-wieHiB Panu €ponu 5 muctonana 1990 poky Oyi0 BU3HaHO HEOOXIIHICTh KOMILUIEKCHOTO
nepersisay ocHoBHOTO TekeTty €CX. 3 kBiTHA 1996 poky KomiTeT MiHICTpPIB yXBaJHlB TEKCT MEPETISTHYTOI
€BporeichbKo1 ColianbHOT XapTii, SIKa € BHYSPIHUM MIKHAPOIHUM JIOTOBOPOM, KOTPHM BHECEHO IOTIPaBKU
no €CX 1961 poky Ta Tako pO3IIMPEHO CIUCOK TapaHTOBAaHUX NpPaB B €KOHOMIYHIN Ta coOIialbHIN
cepax. 3HaUHMX 3MiH 3a3Hana i ct. 15 Xaprii. Tak, 3akpineni B Hilf TomoXeHHsT oTpuMain Ha3By “IIpao
IHBaJIIZIIB HA CaMOCTIHHICTh, COLIANBHY IHTETPALil0 Ta YYacTh Y XHTTI CYCHUIbCTBA . 3a3HaueHa Ha3Ba €
BiZTOOpakKEHHSM Ta CBITUCHHSIM 3MiHH CYCIIJIBHOTO ITiIXO/Y 0 PO3YMIiHHS iHBaNITHOCTI BiJf MEAUTHOTO JI0
COIAJILHOTO, 33 KOO MPOCIIIKOBYEThCS TEHJCHINSI IO COI[aIbHOT 1HKIIFO31T JIFOJEH 3 1HBaIIHICTIO,
IUISTXOM BXKHUTTSI JI€P’KaBOIO-YYaCHHIICIO MMO3UTUBHUX il abo cnemianpHUX 3axoniB. Taki nii abo 3axomu
nepea0dadaroTh: 3a0€3MEUCHHS OPIEHTYBAHHS, OCBITH Ta mpodeciiHoi miarotoBku (m. 1 ct. 15); cnipusHHS
JIOCTYTIOBI 0 poOOTH Yepe3 3a0X04YECHHS POOOTOMABIIIB, MPUCTOCYBAHHS YMOB Ipalli 10 MOTped JrojeH 3

! Case G.N. and others v. Italy. Application no. 43134/05. Dated 1 December 2009. European Court of Human Rights
official website. <http://hudoc.echr.coe.int/eng#{"languageisocode":["RUS"],"appno":["43134/05"], "itemid":["001-
117285"]}> (2015, rpynens, 25).

2 €Bpomneiicpka comianbHa xapTis Bix 18.10.1961 Ne ETS N 35. Oghiyitinuii caiim Bepxosnoi Padu
Yxpainu.<http://zakon5.rada.gov.ua/laws/show/994 300> (2015, rpyneuns, 27).

3 3a6mombka, JLT., ®enoposa, AL, llunkapenko, T.1. (2007). ITorimuko-npasosi acnexmu disnvrnocmi Padu
€eponu. Hasuanenuti nocionux. Kuis: “®enikc”, 122-123.

* €poneiiceka comianbra xapris (ITepermsmyTa) Bix 03.05.1996 NeETS N 163. Ocpiyitinuii caiim Bepxoenoi Paou
Vxpainu. <http://zakon2.rada.gov.ua/laws/show/994 062> (2016, ciuens, 02).

’ AGammmse, A.X., Pyuxa, O.A. (2014). EBpomneiickas coluaabHast XapTHs — IePBOHAYANBHAS H CPECMOTPCHHAS
COCTOSIHHME M IIEPCHEKTHBEL. Becmuux Boazoepaockozo cocydapcmeennozo ynusepcumema. Cepus 5,
IOpucnpyoenyus, 1 (22), 9 <http://cyberleninka.ru/article/n/evropeyskaya-sotsialnaya-hartiya-pervonachalnaya-i-
peresmotrennaya-sostoyanie-i-perspektivy-chast-pervaya> (2016, ciuens, 02).
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IHBaJIIHICTIO, OONAIITyBaHHS a00 CTBOPEHHS CHEMIalbHUX pPOOOYMX MICIlb 3 YpaxyBaHHSM CTYIEHS
IHBAJITHOCTI, UM TO BUKOPHCTAHHS CIICIiali30BaHUX CIIYXO0 IpaneBIamTyBaHH Ta HaJaHHs JOIMOMOTH (II.
2 c1. 15); cipusHHS BCeOiuHINM colianpHIM iHTErpamii Ta ydacTi y >KMUTTiI CYCHUIbCTBA, HUIIXOM BXKHTTS
3axO0/iB, L0 CIIPAMOBAHI Ha YCYHEHHsI IEPELIKOJ AJIsl CNIKYBaHs 1 IepecyBaHH 1 L0 HAJAl0Th JOCTYI 0
TPaHCHIOPTY, )KUTJIA, KYJIbTYpHOI IisUIBHOCTI 1 Biqno4nHKy (1. 3 cT. 15).

KoHTpoub 3a ToTpUMaHHSIM AepKUBaMH-YJIEHAMH TIOJIOKEHb €BPONEHCHKOI collianbHol xapTii 1961
POKy Ta meperyistHyToi €Bporeiicbkoi corianbHol XapTii 1996 poKy 3miHCHIOETHCS HE3AICKHOI0 KOMICIET0
eKCIepTiB — €gponeticokum xKomimemom 3 coyianviux npaeé (€KCII) 3a TOMOMOrOK CUCTEMH 3BITHOCTI
JIepKaB Ta MOJaHHA KOJEKTUBHUX ckapr. IIlopoky KoxHa 3 epKaB-y4acHHIb 3000 BA3aHa HANIPABIATH 10
KomiteTy momoBiip 3 iHPOpMAIEr0 MIOAO0 3aKOHOJABYOTO Ta MPAKTHYHOTO BIPOBAKEHHS TOJI0XKEHBb
€CX. B cBoro uepry, €KCII posrismae monoBigi Ta nmpuiiMae pillieHHS YW € CUTYyallis 3 JOTPUMaHHIM
XapTii y BiXHOBiAHIHM KpaiHi 3310BIIBHOIO UM Hi. SIKIIO X MPHIMAETHCS PilIeHHs, M0 JepKaBa-yIacHHIIT
HE BHKOHYE CBOIX 3000B’si3aHb 3a Xapri€to, To Bxke Komiter MmiHicTpiB Pagu €Bpornu Ha iM’s nepxaBu
CHPSAMOBYE DPEKOMEHJAlLil0 3 NPOXaHHAM 3MIHMTH CHUTYallil0 B 3aKOHOZABCTBI YW TO B IPAaKTUYHIN
wromuHi. 1Ilo cTocyeThes momaHHs KOJEKTHBHUX CKapr, TO TakKa MPOLeAypa CTaja MOXKIUBOIO 3 MOMEHTY
HaOpanHs yuHHOCTI B 1998 poui JlomaTkoBoro mpotokoiry no €Bporeichkoi comianbHOi XapTii Big 9
muactomana 1995 poky'. B mporeci posrisagy xonekruaux ckapr EKCIT GpopmyImoe cTangapTH s IpaB
mrozie 3 imBamiHicTio, 3akpimnenux y €CX’. Y 1pOMy BiHOLICHHI NMPUKIAAaMH MOXYTh CIyTyBaTd
crpaBa International Association Autism-Europe (IAAE) v. France (ckapra Ne 13/2002)° momo o6MexenHs
XBOPHX Ha ayTH3M B TpaBi Ha OcBiTy Ta cupaBa Mental Disability Advocacy Center (MDAC) v. Bulgaria
(ckapra Ne 41/2007)* u10510 mopyIIeHHs NpaBa Ha iHKIIO3MBHY OCBITY iHTENEKTYalbHO XBOPHX JiTeil, sKi
MIPO’KMBAIIN B CIIEIiali30BaHUX 3aKiagax.

€Eeponeiicbka Koneenuia npo 3anofizanna Kamyeawv Yu HEIIOOCLKOMY ad0 MAKOMY, WO
npunusicye zionicme, noeodicennio uu noxapannio 1987 poxy’ 3ampoBaiKye HecyTOBHII MeXaHi3Mm
MIPEBEHTUBHOTO XapaKTepy 3 METOI 3UXHCTy no30aBneHux Bomi oci0. lana KonseHiis, 0e3yMOBHO, cTaa
e(heKTUBHUM MIXHAPOJHUM JIOTOBOPOM, KOTpPHUM OYJI0O TIOCHJIEHO 3aXHCT OcCi0, mo30aBiIeHMX BOJI Bif
KaTyBaHHS a00 HENIOACHKOTO YW TaKOro, M0 MPHHWXKYE TiTHICTh, MOBOMKECHHS YHM TOKapaHHS. 3aiis
nocsaraeHHs: meti KoHBeHIi{ 3aouaTkoBaHO €6poneticoKuii KoMimem 3 RUMaHb 3an00ieanHs KamyeaHHAM
YU HemoOCbKOMY ab0 MAaKoMy, WO HPUHUIICYE CIOHICMb, N0800dNceHio uu noxapanuio (nam — K3K um
KomiTeT) 10 MOBHOBaXXeHb SKOTO BXOJUThH IHCIEKTYBaHHS OYIb-SKHX MICIb Ml IOPUCIUKIIEID JIEPiKaB-
YYacHUIlb, 1€ YTPUMYIOTbCS 0coOu, 1Mo30aBiieHi BOJNI Ta, KOJW HA 1€ € HEOOXiIHICTh, MPEICTaBICHHS
pEeKOMEHIAII 100 TMOCHJICHHS 3aXUCTy I[030aBJICHUX BOJII BiJg KaTyBaHb 000 HEIIOACBKOTO YH
IIPUHU3JINBOrO MTOBOXKEHHS UM MOKapaHHA. TakuM YMHOM, MOHITOPHHT JOTPUMaHH: 10JI0keHb KOHBeHL1
0a3yeTbcs Ha CHCTEMi BiJBiAyBaHb MiCLb yTPHUMaHHs OCi0, MO30aBIEHUX BOJI SKHMOCH JIE€PKABHUM
opraHoM. BaxmuBo 3a3HauntH, mo pobota KomiTeTy 3acHOBYETbCS Ha MPUHLMINAX cnisnpayi,
B3a€MOIIIOYH 3 HAIliOHATBHUMH OpPTaHAMH BIIAIU Ta KOHQpiOeHyilinocmi, 3BaXal0un Ha 3aKpUTHH XapakTep
fioro ponosineii. [Ipore, koxHOro poky Komiter rorye PiuHy 3aranbHy JOMOBiAb MPO IiSUIBHICTH ISt
Kowmitery minicTpiB PE, sixuii MicTuTh netansHy iH(opMaito moxo aisuteHOCTi K3K 32 BKazaHMA TpOMIKOK
Yacy Ta TaKOX HEPiAKO MOXKe MIiCTHUTH TiayMaueHHs nonoxxkeHb KonseHuii, 3aiiicaeni Komitetom. CyTTeBi

! onatkosuit IIPOTOKOI 110 €BpomneiichKoi conianbHOl XapTii, sikuil epegdadae cucTeMy KOJEKTUBHOTO OCKAPKEHHS
Big 09.11.1995 Ne ETS N 158. Odhiyitinuii catim Bepxoeroi Paou Ykpainu.
<http://zakonS.rada.gov.ua/laws/show/994 807> (2016, ciuens, 02).

% Hendrike, A., Liisberg, M.V. (2009). Human rights of persons with disabilities at the regional level. Encyclopedia of
Human Rights. Oxford University Press, 41. <https://books.google.com.ua/books?id=1QbX90fmCVUC&pg=RA1-
PA48&Ipg=RA1-PA48&dq=council+of+europe+and+disability+Encyclopedia+of+Human+ Rights&source= bl&ots
=0ukAdB_Am8&sig=OVP{ZONrP5gq 7JXwl-
8afOzY5A&hl=ru&sa=X&ved=0ahUKEwiNntrf4d3JAhWMEywKHZmDAJkQ6AEIGj A A#v=onepage&q=council%
200f%?20europe%20and%?20disability%20Encyclopedia%200f%20Human%20Rights&f=false> (2016, ciuens, 02).

3 International Association Autism-Europe (IAAE) v. France. Complaint No. 13/2002. Dated November 7, 2003.
Website equalrightstrust.org. <http://www.equalrightstrust.org/ertdocumentbank/Microsoft%20Word%20-
%20IAAE%20v%20France%20 2 .pdf> (2016, ciuens, 03).

* Mental Disability Advocacy Centre (MDAC) v. Bulgaria. Complaint No. 41/2007. Dated Jun 3, 2008. Website of
ESCR. < https://www.escr-net.org/mode/366935 > (2016, ciuens, 03).

> €Bponeiicbka KOHBEHIIIsI PO 3amoGiraHHs KaTyBaHb Ui HETIOACHKOMY ab0 TAKOMY, L0 IIPHHIKYE TiAHICTb,
MOBOJIKCHHIO YK MOKapaHHto Bix 26.11.1987 poky. Ogiyitinuii caiim BepxosHoi Paou Yxpainu.
<http://zakon3.rada.gov.ua/laws/show/995 068> (2016, ciueHb, 04).
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yactuHu 3aranbHux gonoigeid K3K Ta Tmymauenns Konsenuii dopmytots Crangaptu K3K. Ocranus
Bepcis Cranmapri omy6ikoBama B 2015 pori Ta MiCTHTh [€B’STh CKIaJOBMX YacTHH'. BinHOmeHHS 10
TEMaTUKU 1HBaNiHOCTI MaroTh ABi: 4actuHa II. B maparpadi 3 «Meduune obcuyzosysanmns 6 micysix
nosbasnenns eoniy» Ta yactuha IIl. B maparpadax 1 «lIpumycose nomiwenns 00 ncuxiampuyHux 3axK1aoie»
Ta 2 «3axo0u YNokopeHHs 6 NCUXiampuuHux 3aknaoax oas ooposecaux». CTaHIApTH 32 JaHUMHU
HamnpsIMKaMH, TaK caMmo, SIK 1 pamTa iHmux Oynu BupoOsieHi KomiteToMm B pe3ynbTaTi MPakTHKH Bi3UTIB
BIPOJIOBX YCHOTO Hepioy Horo (yHKIIIOHYBaHHS.

Pazom 3 MiXHapoIHHUMH JOTOBOpPaMH T'OJIOBHHMHU OpraHaMud PE€ mpomyKyroThcs 1 pe3ontowii Ta
pEKOMEeHallii, SIKi CTOCYIOThCS PI3HUX acleKTiB iHBamigHocTi. [IpwifHATI Ha iM’s JepxaB-wieHiB PE
pe3oumionii Ta pekoMeHamii MONITHIHO 3000B’SA3YIOTh ypsIN JepikaB HACIITyBaTH 3arabHHUN Kypc il
Opranizamii i, THM caMUM, BXXHBaTH 3axOJiB IIOJ0 iX BUKOHAaHHA. Ha mpakTuii, aepkaBH-4JIEHU
HAMararmThCs BHKOHYBaTH IOJIOXKEHHS pE30JIONi Ta peKOMeHJamid Tak, SK HiOM BOHHM HaJiICHI
000B’3KOBOIO IOPUIUYHOIO CHJIIOKO.

3a OimbII HIX MIBCTONITHIO 1CTOPiII0 HOPMOTBOpHOi AisutbHOCTI PE B cdepi iHBamigHOCTI OyIo
OPUAHATO YUMaly KiJIbKICTh BIAMOBIAHMX pe3omonid Ta pekomeHpamii Kowmitety wiHicTpiB Ta
[Tapnamentcbkoi acam6iei PE 1 KoxkHa 3 HUX € 3HAYUMOI0, OCKIJIBKH CTOCYIOTbCS PI3HOI'O POAY BaXKIIMBHUX
MUTaHb IIOB’SI3aHUX 3 MOKPAIIEHHSIM MOJOXKEHHS IoAed 3 IHBATIAHICTIO. ICTOPUYHO BAXIIMBUMH €
Pexomenoayisn 818 (1977) I[IAPE wo0o numanns npo cmanoguuie ncuxiynoxeopux, Pexomenoayis R (83) 2
KM npo npasosuii 3axucm nedobpogiibHo 20cnimanizoeanux ocio 3 ncuxivnumu posiadamu, Pexomenoayis
Ne R(92) 6 KM Oepoicasam-uienam npo HOCAIO08HY NOLIMUKY HA RIOMPUMKY JHOOEU 3 0OMedNCeHUMU
modxcausocmamu, Pexomenoayia 1185 (1992) IIAPE npo nonimuky peabirimayii oci6 3 obmedicenumu
mooicnusocmsamu, Pexomenoayis 1235 (1994) [IAPE 3 numans ncuxiampii ma npas moOuHu ma HU3Kd
THULUX.

Ocob6muBoi yBaru 3acinyroBye Ilnau 0iii Paou €sponu ui000 cnpusanuns npaeam i noeHil yuacmi
AI00€il 3 00OMENHCEHUMU MOMCTIUBOCIAMU Y CYCRINLCMEI: HOKPAWeHHA AKOCMI Xcumms Jioeil 3
oomexcenumu moxcnugocmamu y €eponi ¢ 2006-2015 poxux (Ilnan oinn Paou €Esponu 3 ineanionocmi
Ha 2006-2015 poxu), 3atBepmxennii Pexomennaniero Rec (2006) 5 Komitery MiHICTpiB AepikaBaM-4iieHaM
Big 5 kBiTHS 2006 POKY’, SKHil € IIe OJHAM BAXIHBHM iHCTPYMEHTOM 3aXHCTY HAPSTY 3 €BPOIEHCHKHMH
KOHBEHIlisMH. 3a3Hauennit [Inan 1iii € nesuM “nonosHenHsM™ 1o Kousenuii OOH npo npasa inBaninis
Ta ii @aKynpTaTHBHOTO MPOTOKONY Big 2006 poKy Ti€r0 Mipor0 B sIKii BiH MICTHUThH CHEIialibHI 3aX0AH Ta
TTO3UTHBHI Jii JUTsl 1eprKaB-ydacHHIIb, AKi cipusuia 0 parudikarii Ta peanizamnii monoxens Konsennii OOH
Box 2006 poky. Lini Ta 3axomu, 1mo MicTsaThest B [1maHi OXOIITIOIOTH I ATHAALUAT, OCHOBHUX HANPSMKIB
JUSTBHOCTI, BKIIIOYAIOYW: YYacTh JIIOAEH 3 OOMEXEHHMH MOXKIIMBOCTSMH B PI3HHX cdepax (MoNiTHYHA,
IPOMAJIChKa, KYJIbTYPHA) KHUTTS CYCIIJILCTBA, OCBITY, 3aiHATICTD Ta MPOQECiiiHy Opi€HTAIlI0, COLiaNbHy Ta
TPAHCIIOPTHY JOCTYIHICTh, OXOPOHY 3J0POB’Sl Ta peadiliTailiio, COMaNbHUN Ta IOPUAWYHHIA 3aXUCT, Ta
MiBUIIEHHS PiBHS iH(OPMOBAHOCTI Takoi Ipyny Jrofeid. BapTo HarojocwurtH, mo OCHOBHUM JIEHTMOTHB
npuitastoro PE [lnany aiit nondrae B 3MiHI OPIEHTHPIB y BiAHOLICHHI JIIOACH 3 1HBAJIIHICTIO MEPEXOSIIN
BiZ mpo0iieM, IO CTOCYIOTBCS CTaHy 37I0pOB’Sl IO COMIANBHHUX Ta MPaBO3aXHUCHUX. JIJIs BiICIIIKOBYBAaHHS
MpoTrpecy, JOCATHYTOTO Jep KaBaMHU-4IeHaAMH II0JI0 BUKOHAHHS 3a3HadeHoro [Lnany 7iif, iM mpornoHyeThest
PETYJISIPHO 3BITYBaTH MpO MpopoOieHy pobdoTy €eponeiicokomy koopounayiunomy gopymy (CAHPAH).
Ocranniit € opranom PE€, ymoBHOBakeHMM ()OpMyBaTH 3arajbHi NPUHIUINA Ta CIPUSATH OOMIHOBI
iHpopmaniero moao BukoHaHHs [lnany niit nep>kaBamu-wieHamu PE. Pa3om 3 TUM, NpOTATOM OCTaHHIX
pokiB CAHPAH Oyno po3po0iieHO YMMally KiJbKiCTh JOKYMEHTIB, IO MICTATH PO3’SICHCHHS ITOJIOKEHB
[Mnany niei. 31 cTBopeHHsM B 2010 poui B Mexax Dopymy Pedakyitinoco xomimemy 3 OXOpOHU U
3A0X0UYeHHs NPAB HCIHOK I OI8UAMOK 3 0OMEHCEHUMU MONCTUBOCMAMY TT0YaTIacs PO3pOo0Ka TaHOTO ACIIEKTY
TEMaTHUKH 1HBAIIJTHOCTI, pOOOTa HAJ| IKUM TPOJIOBKYETHCS 1 CHOTO/HI. 3BaXKal04UH Ha TOW (hakT, 110 Y4acoBi

' Crannaprer EKIIIT CPT/Inf/E (2002) 1 — Rev. 2015. Oguyuansusiii caiim EKIIIT,
<http://www.cpt.coe.int/lang/rus/rus-standards.pdf > (2016, ciuens, 04).

? Pexomennarus Rec (2006) 5 Komurera MUHHCTPOB rocynapcrBam-wieHam o [lnane neiicteuii Coera EBporst o
COILCI\/’ICTBI/IIO IpaBaM U IMOJTHOMY YYaCTHIO HIOI[Cﬁ C OTrpaHUYCHBIMBI BOBMOKHOCTSIMU B O6HLCCTB6: YyJIydliceHue
Ka4yecTBa XH3HU JIIO/ICH ¢ OrpaHUYCHHBIMH BO3MOXkHOCTsIMU B EBpornie, 2006-2015 ronst ot 5.04.2006. Oguyuanshoiii
catim Cosema Esponwi. <http://www.coe.int/t/e/social_cohesion/soc%2Dsp/ Rec(2006)5%20Russe%20 Action%20
Plan%20final.pdf> (2016, ciuens, 08).

? Human Rights and Disability: Equal rights for all. CommDH/IssuePaper(2008)2. October 20 2008. Council of
Europe official website. <https://wcd.coe.int/ViewDoc.jsp?id=1355349 > (2016, ciuens, 08).
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pamku npuiiHsaToro Ilnany faiii crmBaroTh 13 3akiHueHHsM 2015 poky, TO y JHCTONAAi I[LOTOX POKY B
Ipmannii min yac Kondepentii 3 nutans nigseneHHs miacymkis [lnany mii Pagu €Bponw 3 iHBasiqHOCTI Ha
2006-2015 poxu moyanocst 0OrOBOpeHHsI TEKCTy HOBoro IlmaHy Aiif 3 I1aHOT TeMaTHKH, SKUH IUIAHYETHCS
MIPUIHATH Ha YOTUPHUPIYHUNA TPOMDKOK "dacy — 3 2016 1 mo 2020 pik.

CyTTeBy poiib B IpOLECI CTBOPEHHS KOHIEMIIl Ta CTaHAApTIB y cdepi 3axucTy mpaB JOACH 3
IHBaJIIHICTIO BiJIITPaIOTh 1 JIOKyMETH, SIKi MPOAYKYIOThCSI TAKUMH OpraHamu B cuctemi Paau €Bpomnu sik:
Ynosnoeasicenuii 3 npas moounu PE, Komimemom 3 peabinimayii ma inmeepayii arooeti 3 oOmedceHuMU
mooicnusocmsamu (CD-P-RP) ta €eponelicbkolo Koupepenyiclo MiHicmpis, 8i0n0GI0AIbHUX 3d NOJIMUKY
inmezpayii 1ooeti 3 0OMeNCeHUMU MONCIUBOCIAMU, NOKPAUWEHHS AKOCTHI HCUTIMA T100ell 3 00MeHCeHUMU
MOJACTUBOCAMU.

OTxe, B pe3yibTaTi aHamily MDKHApOJHO-TIPABOBHX JOTOBOPIB Ta MIKHAPOIHHMX akTiB, MO Oyin
NpUHHATI B Mexax Pamm €Bponw, onHiel 3 HaHMOTYXHIMKX Ta €(EKTUBHHUX PETiIOHAJIBHUX OpraHizamii,
aBTOp MIWIIOB HACTYMHUX BUCHOBKIB. [lo-miepiie, 3a BCIO icTOpit0 CBOET HOPMOTBOPUOI JisibHOCTI Pamoro
€Bporu He Oyi10 BUPOOIIEHO KOJHOI KOHBEHIIII, sika O OKpeMo peryJoBaia rnpasa JItoJIei 3 IHBaliHICTIO, B
nopiBHsHHI 3 mpuitHATOI0 B 2006 pomi Koneenuiecro OOH 3 mpaB iHBamigiB Ta PakylbTaTUBHOTO
npoTokoiy 1o Hei. ITo-gpyre, eBponeichki KOHBEHIII Ta aKTH «M SKOTO IpaBa» FOJOBHUX opraHiB Pann
€Bponu HOPMYIOTh «EBPOIEHCHKI MPAaBOBI CTAHAAPTH 3aXUCTy MpPaB JIOAWHW», SKI MOIIUPIOIOTHCS Ha
JOJEH 3 IHBAIIIHICTIO HA PiBHI 3 iHImIMMU JoabMU. [lo-TpeTe, mpakTHka €BPONEHCHKOTo Cyay 3 TpaB
JIOAWHU Ta E€BPOIEHCHKOrO KOMITETY 3 COLIAIRHUX MpaB CBiAYaTh PO Te, IO BOHU € JII€EBUMH
MeXaHi3MaMu KOHTPOITIO 3a foTpuMaHHsIM nonoxenb CKIIJL, €CX 1961 ta 1996 pokiB 10 BiAHOMIECHHIO 10
mozei 3 iHBamigHicTIO. [lo-ueTBepre, yxBaeHuid [Inan niii Pagum €Bporm 3 inBamigaocti Ha 2006-2015
POKH CIIpUsIB HAOJIKEHHIO JIEPKaB J0 BUKOHAHHS BUMOT Ta mojanbinoi patudikamii Konsennii OOH 3
mpaB iHBadiAiB Ta PaKyIbTaTHBHOTO MPOTOKONY M0 Hel. Takum 4MHOM, B HOPMOTBOpYill HisutbHOCTI Pagn
€Bpony TeMaTHKa THBAJIIHOCTI Ta JIFOJICH 3 1HBANITHICTIO 3aiiMa€e YiJIbHE MICIIE, IO CIIPUSE TIOCTYIIOBOMY
MOKPAILEHHIO MOJI0KEHHS JIIoAel 3 00MEXEHUMH MOMIINBOCTSMH Ta 1X MPaBOBOi 3aXMIIEHOCTI.
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Neca KatTuHcbKa
JlbgiscbKuli HayioHanbHuUl yHisepcumem imeHi leaHa @paHKa, YKpaiHa

ITPABOBE PET'YJIIOBAHHA EJIEKTPOHHOI
KOMEPIII B MI’KHAPOJIHOMY IIPABI

Lesia Katynska
Ivan Franko National University of Lviv, Ukraine

LEGAL REGULATION OF ELECTRONIC COMMERCE
IN INTERNATIONAL LAW

The article is devoted to legal regulation of electronic commerce in the international law, in
particular by UNCITRAL and European Union legal acts. The author scopes on the UNCITRAL
Draft Model Law on Electronic Commerce, UNCITRAL Model Law on Electronic Signatures and
the Directives of European Union «On electronic commerce» and «On electronic signatures».
Furthermore, the new Regulation No 910/2014 of the European Parliament and of the Council of
23 July 2014 on electronic identification and trust services for electronic transactions in the
internal market and repealing Directive 1999/93/EC is considered. The author analyzes the
minimalist approach that is adopted in UNCITRAL legal acts and two-leveled approach of
European Union directives. Moreover, attention is focused at the new concept of «trust
services», that comprises electronic services, which consist of creation, verification and
validation of: electronic signatures, electronic seals, electronic time stamps, electronic delivery
services, webserver authentication, certificates for all those services and preservation of such
services and the certificates.

Key words: electronic commerce, electronic signature, electronic document.

Ilupokuit pO3BHTOK TEXHOJOTIH Ta iX iHTEerpamis B CYCHUIIBHE JKHTTS HPU3BEIH IO IOSBH TaK
3BaHOTO 1H(OPMAIIIHOr0 CYCHIBCTBA HAa 3MiHY IHAYCTpiabHOMY cycrniibeTBy. M. Kacrense 1 P. Ximani
BU3HAYAIOTh iH(OpMAaIiifHe CYCHINbCTBO AK THUI COLIaJIbHOI OpraHizamii, B SKii OCHOBHOIO (HOPMOIO
JUSUTHOCTI € 00poOKa JaHWX, CTBOpPEHHs iH(popMalii i 3HaHb Ha OCHOBI BHKOPHCTaHHS CY4YacHUX
IHCTPYMEHTIB, JIe MEPEXKi € OCHOBHUM KaHAJIOM KOMYHIKaIlii Ta KOOpUHAILIIT JisTBHOCTI .

MOXIMBOCTI €IEKTPOHHOI KOMYHIKaIlil II0Yali BHKOPHCTOBYBATHCH JIIS 3iHICHEHHS TOCIIOAAPCHKOT
JISUTBHOCTI B MEpEKi Ta YKIIQJCHHS JOTOBOPIB — €IEKTPOHHOI KOMepIlil. Pa3oM 3 HOBHM sSBUIIIEM BHHHKIIH
CKJIQ/IHOIIII, TIOB'S3aHi 3 HEOOXIJAHICTIO BPETYJIOBATH HOTO0 TAaKUM YHUHOM, IMIO0 CHPHUSTH TMOJAIBIIOMY
PO3BUTKY Ta IIMPOKIH iHTerpamii B cycrminbHe XUATTSA. OCOONHMBICTIO 3aKOHOTBOPYOI MisSTIBHOCTI y cdepi
«HOBOI €KOHOMIKM» € IIBHJKAa 3MiHa TEXHOJOTIH 1 JyXe BHUCOKHH piBeHb Tiio0amizamii eKOHOMIYHHX
BITHOCHH.

B 1985 poui Kowmiciss OOH no npaBy mixknapoaHoi toprieni FOHCITPAJL 3BepHynacs no ypsnis
CBITY 3 HACTYIIHUMH PEKOMEHIALISIMH:

(a) «mmepernsHyTH OPUAWYHI HOPMH, IO BIUIMBAIOTh Ha BUKOPUCTAHHS KOMIT FOTEPHUX 3aIUCIB SK
JIOKa3iB B CYZIOBOMY MpOIIECi, 3 METOI YCYHEHHS 3aiiBUX MEPEIIKoJ B iX BU3HAHHI, 3 TUM, 100 Ii HOPMH
BIJIMOBiIajl PO3BUTKY TEXHOJIOTIi, Ta HaIaTH CyJy HaleXHI 3acO0M OI[IHKM JOCTOBIPHOCTI JaHWX, IO
MICTSTBCS B IUX 3aIIHCax;

(b) nepernsiHyTH OPUINYHI BUMOTH TOTO, 1100 TIEBHI TOProOBi TPaH3aKIlil a00 JJOKYMEHTH, TIOB’ si3aHi
3 TOpTiBIcr0, OyJM B MUCEMOBOMY BHTJIS/I, HE3BaKAIOYM Ha T€, Y € MUCHMOBa (opMa YMOBOIO
BUKOHYBaHOCTI YH MIMCHOCTI TpaH3akmii abo MOKyMEeHTa, 3 METOK [O3BOJIUTH, II€¢ JOPEYHO, 00
TpaH3aKmis abo JOKyMEHT OyJIo 3alMCaHo Ta TMepPeaaHo y popMi, [0 IUTAETHCST KOMIT IOTEPOM;

C) MEeperyiTHYTH IOPUAWYHI BUMOTH BIIACHOPYYHOTO MIANUCY YH IHIIOTO METOAY aBTeHTH(iKaii,
OCHOBAaHOTO Ha BUKOPHCTaHHI Halepy, CTOCOBHO JOKYMCHTIB, IIOB’S3aHHX 3 TOPTIBIICIO, 3 THM, HI00

! Janowski, J. (2008). Elektroniczny obrét prawny. Warszawa: Wolters Kluwer, 26.
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JI03BOJIHTH, JI¢ IOPEYHO, BUKOPUCTAHHS €JICKTPOHHMX 3aco0iB aBTenTHdiKartii (...)» '

12 uepsus 1996 poxy Gyno mpuitasto Tunoswmii 3akon KOHCITPAJI mpo eleKTpOHHY KOMEPIO’.
30kpeMa, MeTa JaHOro 3aKOHY — MOJOJAHHS MEPelKo] UIA PO3BUTKY EJIEKTPOHHOI KOoMepIii, Mo
BUHMKAIOTh Y 3B’A3KY 13 3aKOHOAABYMMH IOJIOKEHHAMH TOi UM 1HINOI JAEp)KaBH, IIJISIXOM BCTAHOBJIEHHS
OJTHAKOBOTO IPAaBOBOTO PEXHMY U iHpOpMaLii BimoOpakeHOl Ha mamepi Ta B EJIEKTPOHHIH (opMi.
THUMOBMIA 3aKOH CTaB MEPIIUM 3aKOHOAABYMM aKTOM, y SAKOMY OYyJIH NPUIHATI OCHOBOIOJIOMXHI MPUHIIMITN
HEIUCKPUMIHAII, TEXHOJIOTIYHOT HEHTPATBbHOCTI Ta (YHKIIOHAIBFHOI CKBIBAJIEHTHOCTI, SKi 3a3BUYAM
PO3MIIAAAIOTECS  SIK OCHOBHI €JEMEHTH CyYacHOTO TIIpaBa eNeKTpoHHoi komepuii. Tak, mnpuHIMI
HEJAWCKpUMIHAII TapaHTye, IO JIOKYMEHT He Oyze Mmo30aBieHnd IOpUAWYHOI CWIH, IiHCHOCTI abo
TI030BHOI CHJIM Ha TiH JIMIIE MMiJCTaBi, IO BiH CKIAAEHUH B eNeKTpoHHIH ¢opmi. [IpuHIum TexHomoriqHoi
HEUTpanbHOCTI mependadae NPUHHATTA 3aKOHOJABUMX IIOJNIOXKEHb, SIKI € HEHTpaJbHUMU CTOCOBHO
BHUKOPHCTOBYBaHOI TEXHONOTII. 3 ypaxyBaHHSIM IIBHIKHX TEMIIB TEXHOJOTIYHOTO IPOTpecy, HEHTpabHi
HOpPMU CIIPSIMOBaHi Ha Te, 00 JO3BOJUTH BUKOPUCTAHHS OyAb-IKHX MalOyTHIX pO3po00OK 0e3 MpUHHSATTS
JOJATKOBUX 3aXOJiB 3aKOHOAABYOro nopsaky. IIpuHuun ¢yHKIiOHaIbHOT €KBIBaJEHTHOCTI BCTAHOBIIIOE
KpHUTepii, 32 SKUMH EJICKTPOHHI IMOBIIOMJICHHS MOXYTh PO3TIIAAATUCS SIK CKBIBAJEHT MOBIJOMIICHb B
naneposiit ¢popmi

BigmosigHo 1o 4. 1 ct. 6 TumnoBoro 3akoHy, KOJU 3aKOHOJABCTBO BUMarae, 1oo indopmairis Oyia
npeAcTaBleHa B TNHMCbMOBIH (opmi, L BHMOra BB@XKAE€THCS MOTPUMAHOIO LUIAXOM HAJCHJIaHHS
SJIEKTPOHHOT'O TOBIJOMJICHHS, SKIIO 1H(POPMAITisi, IO MICTUTHCS B HBOMY € JOCTYITHOIO JIJISI ITOJATBIIOTO
BUKOpHUCTaHHs. 3rigHo 3 4. 1 cr. 7 TumoBoro 3akoHy, SKIIO 3aKOHOZABCTBO BHMAra€ HasBHOCTI MiIMHUCY
0co0H, TO I BUMOTA BBaXKA€ThCS BHKOHAHOIO BITHOCHO IOBIIOMJICHHS JTAHHX, SIKIIO: a) BUKOPHUCTaHUN
AKHA-HEOYb croci0 st igeHTudikamii miei ocoOM Ta € BKa3iBka Ha Te, OO0 I ocoba 3rigHa 3
iH(opMaIli€ro, MO MICTUThCS B EIEKTPOHHOMY IIOBiOMJICHHI; 0) med crnocid € sk HagiiHUM, Tak i
BIJITIOBIJTHUM METI, IUIsI SIKOT TIOBIZIOMIICHHS JIaHUX OYJIO MiArOTOBIICHO a00 MEepeaHo 3 ypaXxyBaHHSAM yCixX
0o0cTaBWH, BKIIIOUAIOYH Oy 1b-5IKI TIOTIEPEIHI JOMOBIICHOCTI.

Hactynmanm 3akononmaBunm aktom Kowmicii FOHCITPAJI craB TumoBuii 3akoH TMpO €JIEKTPOHHI
mignucy Bix 5 mumas 2005 poky’. B THIIOBOMY 3aKOHi 3aKpiIIEHO HACTYIIHE BU3HAUECHHS CIEKTPOHHOIO
MINICY: «eTIEKTPOHHHM ITiIMIC O3HAYAE JaHi B eNEKTPOHHIN (opMi, SIKi MICTIThCS B ITOBIAOMIJICHHI JaHUX,
NPUETHAH] 10 HHOTO a00 JIOTIYHO aCOMIIOIOTHCS 3 HAM 1 SIKi MOXKYTh OyTH BHKOpPHCTaHI JUIsl imeHTHiKamii
0COOM-TIANKCYBaYa 1 BKa3ylOTh Ha Te, MO MiANKCyBad 3rifHUN 3 iHQOpMAIli€lo, M0 MICTUTHCS B
MOBiIOMIIEHHI AaHux». B TumoBoMy 3akoHi Mpo €JIeKTPOHHI IMiJIHUCH BUKOPHCTOBYETHCS TEXHOJOTIYHO
HEUTpadbHUN TMiOXil, AKUA JO3BOJSIE YHMKHYTH HaJaHHA NpedepeHuid SKUM-HeOyAb KOHKPETHHUM
TEXHOJIOT1SIM UM TEXHOJIOTIYHMM npouecaM. Ha mpakTuill 1ie nposBise€ThCs B TOMY, 110 3aKOHOJABCTBOM,
NPUAHATAM Ha OCHOBI THIIOBOT'O 3aKOHY IPO €JIEKTPOHHI MiAMUCH, BU3HAIOTHCS HE JIMIIE HUPPOBI MiIHCH
Ha OCHOBI KpHNTOrpadiuHUX TEXHOJNOTiH (Hamp., iHPpPaCTPyKTypu MyONIIYHUX KIIIOYIB), a i €NeKTPOHHI
MIIMACH 3 BUKOPHCTAHHAM OYIb-SKUX THIMUX TeXHOJOTiH. [TonosxeHHs TUIIOBOTO 3aKOHY TaKOX CIPUSIOTH
BU3HAHHIO 1HO3EMHHUX cepTU(IKaTIB Ta €NeKTPOHHUX IMiJINKCIB Ha MiACTaBl NPUHLMUIY EKBiBAJIEHTHOCTI,
3T1IHO 3 SIKUM KpaiHa MOXOJKEHHS eIEKTPOHHOTO MiAMUCY HE Ma€ 3HAYCHHS.

Konenniss Opranizanii O0'eqHanux Hamiii mpo BHKOpPHCTaHHS €IEKTPOHHHX IIOBIJOMIICHb B
MDKHapoIHUX jgoroBopax Oyna miarorosieHa Komiciero FOHCITPAJI B 2002-2005 pokax. Konseniist mpo
CJICKTPOHHI TTOBIJOMJICHHSI PO3pOOJIsUIacs B PO3BHTOK OUTBII pPaHHIX JOKYMEHTIB, MiATOTOBICHUX
Kowiciero, i, 30kpema, TunoBoro 3akony FOHCITPAIJI mpo enekTpoHHY TOpriBimio i THMOBOTO 3aKoHY
FOHCITPAJI po eneKTpoHHI MiATHNCH.

Tunogi 3akonn KOHCITPAJI 3ano4atkyBaiy Tak-3BaHUNA MIHIMAJIICTUYMHUMN TIAX1J 10 BPETYTIOBAHHS
enexponHoro miamucy’. Came TaHMil TMiXix BHKOPUCTOBYEThCS y paBoBoMy perymosanni CIIIA, Kanaxu
Ta OITBIIOCTI JepkaB CBiTy, OKpiM €BpONMEHCHKUX aepXaB, 3aKOHOJABCTBO SKHX OpIEHTOBaHE Ha

' Recommendations to Governments and international organizations concerning the legal value of computer records
(1985). <http://www.uncitral.org/pdf/english/texts/electcom/computerrecords-e.pdf/>.

> UNCITRAL Draft Model Law on Electronic Commerce with Guide to Enactment 1996 with additional article 5 bis
as adopted in 1998 (1999). New York: United Nations publication.

3 UNCITRAL Model Law on Electronic Signatures with Guide to Enactment (2002). New York: United Nations
publication.

* Cooeticmeue ykpennenuio 0osepus K 21eKmpoHHOLE MOP206Ie: NPABOBbIe 6ONPOCH MENICOYHAPOOHO20 UCTONBI0GAHLL
INEKMPOHHBIX MEMOO08 YOocmoseperuss nodaunnocmu u noonucanus (2009). Bena: Opranuzanus O0beAMHEHHBIX
Harmuii, 38.
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3aKOHO/IaBCTBO €Bporeiicbkoro Coro3y. BinnmoBiHO 10 MiHIMATICTHYHOTO MiXOAYy, ENEKTPOHHI MiAMUCH
BBOKAIOTECS  (DYHKI[IOHAJTHHUM CKBIBAJIEHTOM BIIACHOPYYHHX IIIANHKCIB, 33 YMOBH BHKOPHCTAHHS
HEUTpaIbHUX Ta HAAIMHUX s ifgeHTu(ikamii mianucyBada TeXHONOTiH. [IpuHIMI HEHUTpaIbHOCTI
TEXHOJIOTIM JI03BOJISIE BpaXxOBYBaTH MalOyTHI TexHIuHI AocsrHeHHs. KpiM Toro, mpu maHOMy MiAXoni
Harojioc poOUThCA Ha MpaBi CTOPIH BUIbHO BHOMpATH TEXHOJOTI0 BINMOBIAHO A0 ix moTped. Jlami Bce
3aJIeKUTh BiJl 3JaTHOCTI CTOPiH BU3HAYUTH CTYMiHb 3aXUCTY, SKOI MOTpeOye nepeaaHa HUIMU OJUH OTHOMY
indopmaris. Takum 94MHOM, MOXKHA OOIHTHCS 0€3 HaAMIpPHO CKJIATHHWX TEXHIYHUX PIIICHb Ta YHUKHYTH
MOB'SI3aHUX 3 HUMH 3aTpaT. [Ipu JaHoMy MiIXoi KOAeH BUJI €IEKTPOHHOTO MiJIHCY HE Ma€ TepeBar mnepex
1HIINM, 1 TUTAHHS AIHCHOCTI JOKYMEHTY BUPILIYETCSA B KOXKHOMY KOHKPETHOMY BUIIAJIKY CYIOM.

B €sporneiicbkomy Coro3i [jisi BPETYJIIOBAHHS €JIEKTPOHHOIO IMiAMUCY 3aCTOCOBYETHCS TaK 3BAHUM
nBopiBHeBHU miaxiA. [Ipw mboMy MigXoni 3aKOHOM BCT@HOBIIIOIOTHCS HH3BKI IOPOTOBI BHMOTH, SIKUM
3aco0M EJEKTPOHHOTO ITOCBIAYECHHS IOCTOBIPHOCTI ITOBHMHHI BIiANIOBINATH MAJISI OTPUMAHHS IICBHOTO
MIHIMaJIBHOTO IOPUIMYHOTO CTATYCY, TOJI K JesKi 3aCO0U €JIeKTPOHHOTO MOCBITYEHHS JOCTOBIPHOCTI (SIKi
MOXYTh IMEHYBAaTHCS 3aXHIEHIMH, BAOCKOHAIIEHUMH 200 0COOIMBO HaAIMHUMU IU(PPOBUMH MiAIIHCAMU)
HAJUISIOTHCS OUTBIIO IOPUINIHOIO CHIIOHO.

Tak, Jdupextuna 1999/93/€C €sporneiickkoro mapnamenty ta Pamm «Ilpo cucremy eneKTpoHHUX
MiJMKUCIB, IO 3aCTOCOBYEThCA B Mekax CmiBroBapucTtBa» Bin 13 rpymus 1999 poky pospisHsie
ENEeKTPOHHHMI MIANHC 1 yJOCKOHAneHHil enekTponmmit migmuc'. V' Jupextnsi €C, eBponeiichkuii
3aKOHO/IaBEI[b HE OKPECIIOE SIKa TEXHOJIOTIS Mae OyTH OCHOBOIO TBOPEHHS YJOCKOHAJICHOTO €JICKTPOHHOTO
mianucy. Ha mnpakTumi yAoCKOHANeHMM MANHCOM € Jniie HU(POBUI MiANMC, MO YTBOpEHHWH 3a
JIOTIOMOTOK0 aCHUMETPUYHOI Kpunrorpadii. ¥ crarti 5 JIupekTuBH BKa3aHO, 110 YAOCKOHAJICH]I €IEKTPOHHI
MiANUCH, 3aCHOBaHI Ha KBami(ikoBaHOMY cepTH(IKaTi i CTBOPEHi 3a OMOMOTO0 0e3MeYHOr0 MEXaHi3My
€KBIBJICHTHI BIaCHOPYYHHMM mianucam. [Ipote Hamami y craTTi 3a3HadeHO, IO €JIEKTPOHHUHN IiJIMUC HE
MOXe OyTH T030aBIICHHH IOPUANYHOI CHITH i IPUHHATHOCTI B SIKOCTI TOKA3y y CYyJOYMHCTBI BUKIIOYHO Ha
Ti mMmiACTaBi, SKIIO BiH HE 3aCHOBAaHMNW HAa YMHHOMY cepTH]ikaTi, BHUIAHOMY aKpPEIUTOBAHUM
[IOCTaYaJIbHUKOM IOCIyI MO cepTudikalii, 4u He CTBOPEHHMH 3a JONOMOIrol0 OE3MEeYyHOro MeXaHi3My
CTBOPEHHS MiIHCY.

8 uepsHs 2000 poky Oymna npuitnsata [Jupexkrusa 2000/31/€C €ppomnelicbkoro mapiaMeHTy Ta Pagn
«IIpo nesiki paBoOBi acnekTH iH(GOPMAIIHHUX MOCTYT, 30KpeMa, eIEKTPOHHOT KOMepIIii, Ha BHYTPITHBOMY
pUHKY» («JIMpeKTHBa MPO ENEeKTPOHHY KOMepliio») . MeToro mpuitharrs Jlupextunu 6yi10 3ab6e3neueHHs
BUIBHOTO pyXy iH(GOpMAaIiHHAX MOCITyT Ha BHYTPIIIHEOMY PHHKY €Bpomeiickkoro Coro3y (iHdopmartiiiai
MOCIyrd B po3MiHHI JIMpEeKTUBH — OyIb-SKi TOCIYTH, M0 HAJAIOTHCS 32 1HAMBIIyaIbHUM 3aIllUTOM
oJlepaKyBaya MOCIyT, sIK [IPaBUIIO, 32 BUHAropoy, Ha BiJICTaHi 3a JOIIOMOIO0 €JIEKTPOHHOIO 00JalHaHH,
K€ BUKOPHCTOBYETHCS Ui TepepoOku 1 30epeskeHHs iHpopmarii). J[MpeKTHBOIO NPO EIeKTPOHHY
KOMEpIiI0 OyJno TPUHHATO BPETYJNIOBATH BHUMOTH IIOJIO OpraHizamii MisJpbHOCTI TOCTadaibHHKA
iHpOopMaIiitHUX ToCITyT, HanaHHs iH(opMaii om0 iHGOPMAIIHHNX MOCIYT OepKyBavy iH(MOPMAIIHHIX
MOCIYT Ta BIJNOBIJATBHOCTI MOCEPEIHUKIB HAJaHHS 1H()OPMALIMHUX MOCIIYT, a TAKOXK 3arajibHi MUTAHHS
VKJIaJICHHS JIOTOBOPIB 3a JIOMIOMOTO 3ac00iB EIIEKTPOHHOI KOMYHIKAIlil, OKpECICHO BHMOTH [0
MOBIJOMJIGHHSI KOMEpIIIHHOTO XapakTepy Ta HeOaKaHUX EJNeKTPOHHUX KOMEPLIHHHUX MOBiJOMIICHb
(«criamy»).

HupextuBn 1999 ta 2000 pokis OyiM iMIDIEMEHTOBaHI AepKaBaMH-wieHaMn €Bpornelicskoro Coro3y
IUISIXOM TPUHHSTTS CIIEIialbHAX 3aKOHIB, aKTiB 4K [Ipe3uIeHTChKUX YKa3iB MPO eNEKTPOHHUH mignuc (B
OKpEMHUX BHITaJKaX IMOEJHAHO 13 aKTaMH PO €IEKTPOHHI JJOKYMEHTH).

HesBaxatoun Ha mnpuitHATTS €BponeiicbkkuMm [lapmamenTom Ta Pamoro 3akoHomaBcTBa y cdepi
€JIEKTPOHHOI KOMep1lii, 3aJIMIIanocs psiJi HEBUPILIEHUX NUTaHb y [IPaBOBOMY BPEry/IOBaHHI JaHoI cdepw,
IO 3yMOBHJIM HEJOBIPY CIHOXHBAYiB, IJIPUEMIIIB Ta OpPraHiB JEpXKaBHOI BIaIH JI0 EJICKTPOHHHX
TpaHCaKIlii. 30KpeMa HEITICHICTh ENEKTPOHHOTO PHUHKY, BIJICYyTHICTh B3aEMHOI IHTEpONEepaderbHOCTI
(Bu3HaHHS) 1HM(POBUX MANKCIB, y 3B’SA3Ky 13 pI3HUMH CTaHAapTaMH, NPUWHATHMU B JIepKaBax
€Bponeiicekoro Coro3y, Ta 110pa3 BULIMNA piBeHb KiOEP3JIOYMHHOCTI CTAHOBIJIATH TOJIOBHI MEPELIKOAN A

! Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a Community
Framework for Electronic Signatures (Electronic Signatures Directive).
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31999L0093:en:HTML>.

2 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal Market (Directive on electronic
commerce). <http://eur-lex.europa.cu/legal-content/EN/ALL/?uri=CELEX:32000L0031>.

40



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 1 2016

MO3UTHBHOTO PO3BUTKY E€IEKTPOHHOI KOMepIii. 3Ba)Karoun Ha BUIIEBKa3aHi nepeaymoBu, 23 mumas 2014 p
Oyno npwuitasito Posnmopsymkenns €Bporneiicbkoro [lapiaamenty ta Pamu Ne 910/2014 mono eiaekTpoHHOT
imeHTUdiKalii Ta JOBIPYMX MOCIYT JUIA LiJIeH eIeKTPOHHHUX TPaHCAKIiH Ha BHYTPIIIHBOMY PUHKY (Haii —
Posnopsimxenns), mo 3 1 mumas 2016 poky ckacoye J[upekrtuBy 1999/93/€C €ppormeiicskoro
[Mapnamenty Ta Pagum «IIpo cucTeMy €NEKTpOHHHMX MiANHCIB, 11O 3aCTOCOBYETBCS B MEXax
CmiBroBapuctBay. Bij 13 rpymus 1999 p01<y1. PosznopsipkeHHs cripsiMOBaHe Ha MiABUINECHHS PiBHS JOBipH
JIO SJIEKTPOHHUX TPaHCAKIN Ha BHYTPINIHHOMY PUHKY IUISXOM BCTAHOBJICHHS IPABOBOTO MIATPYHTS VIS
Oe3meyHol 1 LUTICHOI eNEeKTPOHHOI B3a€MOJIi MK MiJNPUEMCTBAMH, TPOMAISHAMH 1 JACPKABHUMHU
OopraHamMM, THUM CaMUM IMiJBHUIIYIOYM €(EeKTUBHICTb JEepXKaBHUX 1 MPHUBATHUX OH-JIAHH IIOCIYT,
€JICKTPOHHOI0 Oi3HEeCy Ta eJIeKTPOHHOI Topriii B €Bpomelicbkkomy Coro3i. MeTow yA0CKOHAICHHS
3aKOHO/ABCTBAa € 3a0€3MEYEHHsT B3a€MHOTO BW3HAHHS 1 NPUHHATTS Ha piBHI €Bpomeiickkoro Corosy
3asBIICHHUX EJICKTPOHHUX CXeM ifeHTH(IKaIi, eTeKTpoHHOI aBTeHTH(IKAIi] Ta IHIIMX JOBIPYMX IOCIHYT.
BignoBizno no cr. 1 PosnopsupkeHHs, HOro MoJIOKEHHA: MepeadadyaloTh YMOBHM BHU3HAHHA OJHIEIO
JlepKaBoro-wieHoM €Bponeiicbkoro Coro3y 3aco0iB eJIeKTPOHHO]I iIeHTH(IKaIil (I3NYHUX Ta IOPUANIHUX
0ci0, mo HOTU(IKOBaHI IHIIOKW JepKaBOrO-uIeHOM E€Bporeiicbkoro Coro3y, 3aKpilLIIOIOTh HOPMH, IO
PEryJol0Th JOBIpUl IOCIYTd, BCTAHOBIIIOIOTH NPAaBOBI PaMKHU Ul €IEKTPOHHUX MIANKCIB, €IeKTPOHHOI
MEYaTKH, €JEKTPOHHOI MO3HAYKH Yacy, eNEeKTPOHHOTO IOKYMEHTY, MOCIYT €JIeKTPOHHOI IOCTaBKH Ta
aBTeHTH(IKAIT caifTy.

Po3nopsipkeHHs 3aKpIIuTIOe IPHHITUIT B3a€EMHOTO BU3HAHHS 3ac00iB CNICKTPOHHOI ineHTH(iKamii, o
BUJAaHI B MeEXaxX CHCTEMH EJEeKTPOHHOI ifeHTH]iKamii, y pa3i SKIIO Taka CHCTEMa EJIeKTPOHHOI
imenTudikanii HoTudikoBaHa (OTOJIONICHA) B MOPSAAKY, nepeadadeHomy PosmopsypkennsM. [ToBinomireHHs
npo Hotudikanito mybmikyerbes B OdiniiHoMy xkypHam €sponeiicekoro Coro3y. BiamosimHo m0
PosnopsimkenHs, 3000B's13aHHS BH3HABaTH 3acO0M E€JIEKTPOHHOI ileHTHdIKalii BCTAHOBIIOETHCS TIIBKU
II0JI0 THX 3ac00iB, 10 BHIaHI B MEXaX CHCTEM, PIBEHb rapaHTil SKMX BiAMOBIAA€ PiBHIO a00 BHIIE PIBHS,
HEOOX1THOTO JUIsi OOCIyrOBYyBaHHS B OH-JalH peXUMi. Xoua MEXaHI3MU €JNeKTPOHHOI ieHTudiKamis Ta
ayTeHTu(IKalii IHUPOKO BUKOPUCTOBYIOTHCS B OaHKIBCBKOMY CeKTOpax (Hampukiaa, JUis OHJIalH-
0aHKiHTY), iX BHKOPHUCTAaHHS B IHIIMX Traly3sfX €KOHOMIKH Bce Ine mepeOyBae B 3apOJKOBOMY CTaHi.
3aranbHOEBPONEHCHKI MEXaHI3MH €JIeKTPOHHOI ineHTH(IKAIl MOXKXYTh 3HAYHO IiBHIMUTH PiBEHb JTOBipH
JIO SJIEKTPOHHOT KOMepIIii.

Po3nopsamkeHHs Briepiie 3aKpilulioe MOHATTS AOBIpYMX mochyr. JloBipyi mOCIyrd — 1ie eleKTPOHHI
ITOCIIYTH, IO MOJATAI0Th ¥ CTBOPEHHI, MEPEBIPIN 1 MIATBEPHKCHHI €IEKTPOHHUX MIiAMKCIB, CICKTPOHHHUX
neyaTok abo eNeKTPOHHUX IT03HAUOK Yacy, MOCIYT eJIeKTPOHHOI JOCTaBKH Ta cepTH(]IKaTiB, MOB’A3aHUX 3
IIMMHU TIOCITyTaMH, Ta CTBOPEHHI, TepeBipIi Ta MiATBepIpkeHHI cepTudikaTiB s aBTeHTH(iKaIil Beb-
caifTy, a TakoX 30€pe)KEeHHI eJIeKTPOHHMX ITiIIHCIB, EJIEKTPOHHUX MEYaTOK YU cepTU(DIKATIB, OB’ I3aHUX 3
UMM Tociyramu. IlocTadaabHUKM JOBIpYMX MOCTYT BiJIOBiAAIOTh 3a IIKOAY, 3aBJaHy YMHCHO YU 3
HEOOEPEeXKHOCTI, IOpPUAMYHIA YK (i3UUHI 0co0i 3a HEBUKOHAHHS CBOIX OOOB’s3KIB IependadeHux
PosznopsmxeHHsIM.

Y cr. 3 Po3mopsipkeHHS BU3HAUYAKOTHCA TOHATTSA CJICKTPOHHOTO MiJNHCY, YIOCKOHAIEHOTO
€JIIEKTPOHHOTO MiAMUCY, KBaTi(iKOBaHOTO €JIEKTPOHHOrO mianucy. KpamiikoBaHuil e1eKTpOHHHUHN MiJIHC,
3aCHOBaHUH Ha KBaJi(hikoBaHOMY cepTH(ikaTi, 0 BUAAETHCS B OIHIN 3 JIepKaB-wieHIB €BPONEHCHKOTO
Coro3y, BH3HAeThCS SK KBami(ikOBaHMH ENCKTPOHHMI IANMUC y BCIX IHIMX JIep)kKaBax-wICHAX
€pponeiicbkoro Coro3y. dns opuauuHux oci® nependadeHo BUKOPHCTaHHSA EJIEKTPOHHOI IMeYaTKH.
KBauigikoBaHa eleKTpOHHA IleYaTKa, 3aCHOBAaHA Ha KBaTi(iKOBAaHOMY CepTH(]IKaTI, IO BUIAETHCS B OTHIN
3 JiepkaB-wieHiB €Bponelickkoro Coro3y, BU3HAETHCS AK KBaJli(ikoBaHa eJIEKTPOHHA MeYaTKa Y BCIX 1HIINX
JepxaBax-aieHax €sponeiicbkoro Corosy.

Crartss 45 PosmopsypDKeHHsS HakiIajgae Ha BIACHUKIB BeO-caliTiB 000B’S30K poO3MillyBaTH Ha
InTepHeT-cTOpiHKax iH(pOpMAIlo, MO0 HAJa€ MOXIIMBICTh IMeHTH(IKYBaTH BIIACHUKA Ta MEPEBIPUTH
crpaBxkHICTh BebO-caiity. B Jlomatky 4 mo PosmopsmkeHHs BCTaHOBJIEHO BHMOTH 1O KBalli(hiKOBaHOTO
ceprudikary aBreHTH(dikarii Be0O-caiitiB. KpamidikoBani ceprudikaru BeO-caldTiB sKi BiINOBiIAOThH
BuUMoram Po3nopspkeHHs, BU3HAIOThCS yciMa JeprkaBaMu-wieHaMu €Bponericbkoro Coro3y, TaKUM YHHOM
KOPHUCTYBadi MOXyTh OyTH BIIEBHEHI B caiiTax, [0 BUKOPHCTOBYIOThcA B €Bponericbkomy Coro3i.

Oxpim TOro, PosmopsmkeHHsaM Brepmie y mnpaBi €Bpomeiicbkoro Coro3y peryirorThCs MOCITYTH

! Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on electronic
identification and trust services for electronic transactions in the internal market and repealing Directive 1999/93/EC.
<http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2014.257.01.0073.01. ENG>.
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pPCECTPOBAHOI ENIEKTPOHHOI NOCTaBKU. PeecTpoBaHa ENEKTPOHHA JOCTaBKa — IOCIYra, ska Oae 3MOry
nepefaBaTH JiaHi MK CTOPOHAMH 3a JIOIIOMOTOI0 EJIEKTPOHHMX 3aco0iB Ta 3acBigdyBaTtu OOpOOKy
nepeaHuX JaHWX, Y TOMY YHCII IiATBEpAXKYBaTH BiANpPABICHHS Ta OTPUMaHHs JaHUX, Ta 3aXUCTHTH
BiJIMIpaBIieH]1 N1aHi BiJ BTpaTH, KPaJaiKKH, MOIIKO/KEHHS a00 HecaHKI[IoHOBaHWX 3MiH. Jlo maHuX, 110
HaJIiCJIaHi Ta OTpUMaHi 3 BUKOPHCTaHHAM KBali(hiKoBaHOT MOCIYTH PEECTPOBAHOI €IEKTPOHHOI JOCTaBKHY,
Jlie  TPe3yMIis IUTICHOCTi, HAJCWIAHHSI  iJeHTH(IKOBAaHMM BIANPAaBHUKOM Ta  OTPUMAaHHS
imeHTH(iKOBaHNM ajapecaToM, a TaKOXX HE3MIHHOCTI JaTW Ta 4Yacy HajacwiaHHs. [Iporte, 3rigHO 3
MOJIOKEHHSM 4. 1 cT. 43 PosnopsipxeHHs, He MOXKe OyTH BIJIMOBJICHO B JIOKA30Biil CHUJII TaHUM, HAJICIIAHUM
3a JIOMOMOTOI0 TIOCIYTH PEECTPOBAHOTO ENEKTPOHHOI TOCTaBKM, JIMIIE Ha Till MiAcTaBi, IO MOCIyTa
PEECTPOBAHOT EIEKTPOHHOT IOCTABKHU HE € KBaTi(iKOBaHOIO.

TakuMm yrHOM, Ha BiIIMIHY BiJl 3aKOHOJABCTBA PENITH JEpPXKaB CBITY, IO 0a3yeThes Ha JiOepaTbHOMY
migxoni, 3ampormonoBaHoMy FOHCITPAIJI, y 3akoHomaBcTBi €Bpomeiickkoro Coro3y Hamaraerscs 3a
3aCTOCOBYETHCS TaK-3BaHMH [JBOPIBHEBHMH IMiAXiH Ta NPUHLUI MPAaBOBOi BH3HA4YEHOCTi. [IMpeKTHBH
2000/31/€C €sporeiicskoro mapinameHTy Ta Pagn «IIpo nmeski mpaBoBi acriektd iH(QOpMAIiiHUX MOCIYT,
30KpeMa, eJIeKTPOHHOI KOMepIIii, Ha BHYTPIIIHBOMY PUHKY» («/HpeKkTHBa Mpo eIeKTPOHHY KOMEPIIIo») Ta
HupextuBa 1999/93/€C €sporneiicpkoro mapnameHnTy Ta Paan «IIpo cucremy eneKTpoOHHHMX MiANHKCIB, 1O
3aCTOCOBYEThCS B Mekax CmiBroBapuctBay Bin 13 rpyansa 1999 poky 3akiaiud OCHOBY MPaBOBOTO
peryiIoBaHHs €JIeKTPOHHOI komepuii B €Bponeiicekomy Corozi. [IpoTe Take peryiroBaHHS BHSBHIOCS
HETIOBHUM Ta HE 3MOIJIO 320€3MeUnTH JJOBIPY J0 eNEKTPOHHUX TPAHCAKIIN, 30KpeMa y 3BSA3KY 3 BIACYTICTIO
MOJIOKEHb NP0 BU3aHHA €JIEKTPOHHOI iZleHTU(diKalii Ta eIeKTpOHHHUX IAIKHCIB Y Mexax €BpOIEHCchKOro
Coro3y, HEMOXJIMBICTIO 3IiHCHUTH TepeBipky (aBTeHTH(ikamito) BeG-caiitiB, Tomo. [lpuitHsare
€pponeiicbkuM [lapnamentom Ta Pagoro Posmopsmkenas Ne 910/2014 mono enekTpoHHOI imeHTH]IKALIT
Ta JOBIpYUX TOCIYT IJIs IiJIel eJIeKTPOHHMX TPAaHCAKIid Ha BHYTPINIHBOMY PWHKY BIIEpIIE B icTOpii
IIPABOBOI'0 PETYJIIOBAHHS €ICKTPOHHOT KOMEPIl 3aKpIIIIOE MOJIOKEHHS PO B3a€EMHE BHU3HAHHS 3ac00iB
€NeKTpOHHOT ifeHTu(ikaiii, KBamiikoBaHMX EJIEKTPOHHUX MIJMUCIB, KBali()iKOBAHUX EJICKTPOHHHUX
nmevyarok, kpamidikoBanux cepTudikaTiB aBTeHTH(ikamii Beb-caiiTiB Ta mocmyr kBaiiikoBaHOT
eJIeKTPOHHOT HocTaBKU. Peamnizanis Po3nopsmkeHHs mpu3Be/e 10 3HAYHOTO MiABUIIEHHS Oe3MeKn Ta PiBHS
JIOBIpM JO TPAaHCKOPJIOHHUX OIepalid y [epkax-wieHaXx €aponeiickkoro Coro3y, a OTXe JacTh
MOXKJIMBICTh OOy TyBaTH €JUHUH CICKTPOHHUH PUHOK TOBAPIB Ta MOCIYT.
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EVOLUTION OF THE REGIONAL POLICY
AND ITS INSTRUMENTS IN THE EUROPEAN UNION

The evolution of regional policy concepts in the EU is studied by examining conditions and
circumstances that led to changes in priorities of regional policy in compliance with the
requirements of time and evolution of the main instruments for its implementation, which are
EU structural funds. It is grounded that reforms of Structural Funds radically revised EU regional
policy, introducing new principles that allowed to move from random, uncoordinated actions to
comprehensive structural activities, which purpose was to increase effectiveness and efficiency
of regional aid in order to increase the cohesion of member countries. However, experience of
regional policy in the EU shows that by itself it is not capable to ensure accelerated economic
growth and increase revenues in depressive regions.

Key words: regional policy, European Union, cohesion policy, structural funds

The documents of the EU interpret the term «regional policy» as a system of measures aimed at
strengthening the unity of the national economies of the Member States and ensure their harmonious
development and leveling of differences between the regions and the elimination of backwardness of the
least developed of them. Thus, often instead of the term «regional policy» the notion of «cohesion policy»,
which involves simultaneous proceedings horizontally (between regions - Regional Policy) and vertically
(between sectors of society - social policy), so there is a change in the conceptual apparatus about
connection of regional and social policies, when they are no longer considered separately.

The aim of this article is to study evolution of regional policy in the EU through its instruments and
priorities’ development.

Regional policy as a part of national policy in the field of economic and social development in
Western Europe began to emerge during the Great Depression of 1929-1933. The longest history of
regional policy - over 70 years - has the UK. In most Western European countries, this policy began to be
implemented after the Second World War. Emergence of regional policy in Italy started in 1950, when
«South cashier»was created; in Germany - in 1951, in the Netherlands - 1951-1952, in Ireland - in 1952, in
France - mid 50's XX century, in Belgium — 1959.

Regional policy in Western Europe was aimed at creating new jobs in regions with surplus labor in
50-60-es of XX century. This primarily concerned agricultural and old industrial regions.

Treaty of Rome (1957) declared desire of member states to ensure the full development of their
economies by reducing the gap between different regions. The main purpose of the Treaty of Rome was the
provision of socio-economic conditions that contributed most to the development of competition. To
achieve this goal it was decided to ban any assistance from the central and regional authorities. The only
common institution aimed at regional development and defined in the Treaty of Rome, was the European
Investment Bank, which for nearly 20 years was the only source of investment financing regional
development.

The 60-es of the XX century were associated with a report, submitted by the European Parliament
and the European Commission, which pointed the need for joint action towards strengthening and
harmonization of regional development. Including:

- The Mott report (May 9, 1960) - proposed establishment of a consultation committee for regional
issues and started a program of European regional policy.

- The Birkelbah report (December 17, 1963) - insisted on the transfer to the European Commission's
special disposition of funds intended for financing of regional policy and a central office documentation
and dissemination of European contacts with local authorities.

- The Rossi report (October 9, 1964) - pointed to the need to rethink the role and place of regional
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policy in the Community and emphasized the need to prepare the European Regional Development Plan'.

Proposals have been made in the above reports, as well as initiated by the European Commission at
this time coincided with a deep political crisis within the Community on the statements in favor of
expanding the powers of the European Parliament and the European Commission. And as national political
issues forming the EU dominated the regional, offered proposals for reform of European regional policy
postponed indefinitely.

Despite the slow and contradictory political decision-making process regarding regional policy
Community in 1968 was created Directorate General for Regional Policy, making it possible to start setting
up coordinating national activities in the field of regional policy in particular as regards the provision of
national regional aid.

In terms of accumulation of structural problems, including low productivity, low level of professional
education and training of manpower, poor infrastructure, lack of basic capital and so it became clear that the
policy of stimulating competition is not capable of ensuring uniform development of the Community and
necessary regional aid that least distort be free market. Therefore, in the early 70-es of the XX century the
purpose of European regional policy was the elimination of the backlog and leveling the chances of
regional development.

In 1973 Thomson first time in reports published results of a comparative analysis of the nine regions
of the Member States, under which was defined two types of regions in need of regional support - problems
with agricultural regions and regions with industrial problems.

For the purpose of comparison and harmonization of different national systems of regional aid was
necessary to introduce a common statistical nomenclature of European Regions (NUTS). In the beginning
was separated three levels of statistical units in each country - members of the community, and in 1996, this
nomenclature has been expanded by two new lower levels.

In 70-esof the XX century EU determined the three main areas of European regional policy:

1) regional focus of other Community policies agricultural, energy, industrial, etc.;

2) coordination of regional policies of the Member States;

3) financial support to troubled regions”.

Activity in the first two areas started earlier, the third trend began in the late 70's, and led to the
creation in 1975 European Regional Development Fund (ERDF). This event launched an active regional
policy in the EU. Financing of this institution was carried out in the mode of quotas for each of the member
states.

Evaluating this period, we note that despite the modifications, European regional policy is not
consistent with its principles, as in many European countries costs ERDF considered only as compensation
payments to the EU budget. This led to a series of reforms ERDF and its reorientation to attract investment
to less developed regions to increase endogenous potential of regions and mobilizing local resources.

Since then focus on the use of endogenous potential, encouraging local entrepreneurship and
stimulating innovation became the dominant philosophy of European regional policy.

Despite some success of integration potential of a common regional policy in the 80's and early, in
the 90-es of the XX century gradual progress and regional development failed. It needed a stimulus, which
could only provide a major change or historic agreement. This incentive was the simultaneous enlargement
of the EU through the accession of Greece, Spain and Portugal and further deepening of European
integration through the adoption of the Single European Act (reform of the structural funds) and the Delors
Package I.

The reform of the structural funds in 1988 had both political and economic consequences for the
principles of partnership and concentration gave the European Commission the opportunity to work closely
with regional authorities, often bypassing national governments. Commission this right to act as lifting
lever in traditionally lesser-known regions and contribute to the euro region beyond national boundaries.
Thus, the formation and implementation of cohesion policy increasingly strengthen regionalism in Europe
and ensure the creation of multi-level governance in the EU. This also contributed to the inclusion of the
Maastricht Treaty provisions on the establishment of the Committee of the Regions, an advisory body of
the EU which started in 1994.

! Reports and Policy. Official site of European Union. <http://europa.cu/legislation
summaries/regional_policy/provisions_and_instruments/160014_en. htm#AMENDINGACT>.

% [llamboposcskuit, I.0. (2011). Pecionansua nonimuxa €sponeiicokozo Corosy. Kuip: 3HaHHs.
? lam6oposerkuit, I.0. (2011). Pezionansna norimuxa €sponeiicekoeo Coosy. Kuip: 3HaHHs.
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The foundation of all regional policy at 90-es of the XX century was founded back in 1988, when the
Council adopted three regulatory order:

- A framework that establishes new challenges for the Structural Funds;

- Horizontal containing the coordination of the funds between themselves and their relations with the
European Investment Bank;

| Implementation framework order concerning ERDF, describing the mechanism of implementation
toolkit .

In the Maastricht Treaty (1992) to national regional management initiatives were added to special
initiatives in the area of cohesion. One of the goals of the EU was found to promote economic and social
progress, which would be balanced and sustainable, in particular through the establishment of domestic
without borders by strengthening economic and social cohesion and the creation of economic and monetary
union.

In the period from 1994 to 1999 the Structural Funds priorities included:

1. Promoting and updating the structure of backward regions.

2. Conversion of regions, border regions or parts of regions affected by industrial decline.

3. Combating long-term unemployment and improve youth employment and people eliminated from
the labor market, equal employment opportunities for men and women.

4. Creating favorable conditions for the adaptation of workers to industrial changes and changes in
production systems.

5. Promotion of rural development.

6. The development and restructuring of regions with extremely low population density?.

The first goal was dominant, as more than two thirds of the total appropriation allocated through the
Structural Funds, managed through the various types of assistance to backward regions. Thanks to such
measures in the period from 1986 to 1996 GDP per capita in purchasing power parity ten poorest regions in
the EU grew from 41% to 50% of the average in the EU.

In 1997 the European Commission prepared an information document «Agenda 2000», which was
presented draft program of action to strengthen the European Union, offers a series of reforms to modernize
regional policy. In 1999, at the Berlin summit was reached political agreement on the whole package of
issues, according to which the main priorities of regional policy for 2000-2006. Determined:

1. Promoting and altered patterns of backward regions.

2. Support for economic and social transformation (conversion) areas that are faced with problems of
a structural nature.

3. Promoting adaptation and modernization of policies and systems of education, training,
employment’.

Overall support for all three new priorities in 2000-2006 covered 40% of the EU population.

At all stages of programming, monitoring, and control the execution of programs and projects was
expanded partnership between EU institutions, national, regional and local governments, non-governmental
organizations, especially those working in the field of environmental protection, equal rights for men and
women.

Assessing the whole entire package of changes adopted by the EU Council and the European
Commission during this period, we can conclude that most of them were aimed at further improving the
efficiency of the Structural Funds, simplifying management, ensuring greater transparency and flexibility in
the financial instruments EU, improving cost control and decentralization in the implementation of
programs.

For effective development of the regions of the EU in the future, the European Commission has
identified new priorities of regional policy for the period 2007-2013.

First of all, the new policy significantly narrowed the scope of its goals, which will be directed major
efforts:

1. Convergence - smoothing inequalities between countries and regions.

! Korosa, H.B., ITaBnoBa, IT.H. (2014). CtpykrypHbie Gormsl EC kaKk HHCTPYMEHT perHoHanbHOi noautuku. 1°0:
Oxonomuxa. F'ocyoapcmeo. Obwecmso, 2(17). <http://ego.uapa.ru/ru/issue/2014/02/07/>.

% Reports and Policy. Official site of European Union <http://europa.eu/legislation_
summaries/regional_policy/provisions_and_instruments/160014_en. htm#AMENDINGACT>.

* Reports and Policy. Official site of European Union <http://europa.eu/legislation_summaries/regional
policy/provisions_and_instruments/160014_en.htm#AMENDINGACT>.
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2. Increasing employment and competitiveness regions.

3. European territorial boundaries of cooperation (cross-border, transnational)'.

These changes in regional politics led to differences in principles of EU structural funds, which are
the main financial instruments of policy implementation. Instead of the five that were previously there were
only three - the European Regional Development Fund, European Social Fund and the Cohesion Fund.

All available funds and programs now had to unite into one financial instrument in a certain direction
and serve to achievement and realization of one of the three priorities set by regional policy development
for the period.

Reforms of Structural Funds in 1988-2013 radically revised EU regional policy, introducing new
principles that allowed to move from random, uncoordinated action to comprehensive structural activities,
whose purpose was to increase the effectiveness and efficiency of regional aid in order to increase the
cohesion of member countries”.

The third wave of reform the EU structural funds was also closely associated with the new priorities
of EU regional policy for 2014-2020 biennium, which was formulated in line with the development of the
European Union «Europe 2020».

EU Regional Policy for the next period from 2014 to 2020 undergoes adaptive changes, caused
mainly by the need of structural transformation of economically weaker EU countries and the global
financial crisis. In order to receive the money the EU structural funds, future regions will have to prove not
conservatism, and the ability to contribute to implementation of the strategy «Europe 2020». This is the
essence of adaptive approach to regional policy imperatives of global development.

Such incentives should lead to more effective allocation of funds, despite the reduction in funding
programs. This approach, in case of failure of government’s administrations of specific regions in the
coming years could further aggravate the problem of inequality regions, but the EU is trying to remedy this
situation through a new system of division regions and accordingly changing the proportions of their
funding.

Investment under the ESF covering all regions of the EU was over 80 billion. Euros are intended for
investments in human capital aadditionally 3.2 billion in the period 2014-2020. Euros were allocated for
youth employment initiatives.

In the period of 2014-2020 ESF activities will focus on four thematic objectives:

* promote employment and support labor mobility;

* promoting social inclusion and combating poverty;

* investment in education, skills and lifelong learning;

* increasing institutional capacity and efficient public administration.

For the period 2014-2020 this Fund allocated 74 billions euro”.

According to the budget for 2014-2020 cohesion policy will take 325 mlrd. euro in the prices of 2011
(366.8 billion at current prices). This Cohesion Fund budget received about 75 billion euros. They will be
aimed at increasing economic growth and job creation, climate change, energy dependence and social
problems. Investments will be directed to all regions of the EU, but with the level of development. In
contrast to the previous programming period (2007-2013), countries recipients under this program were all
countries where GDP per capita was less than 75% of the average in the EU-27 in the new period, the
country is divided into three groups:

* the least developed (GDP less than 75% of the average)

* Transition (GDP between 75% and 90% of the average for the Union)

« developed (90% of GDP)*.

In general, the least developed countries in 2014-2020 will receive about 185.37 billion EUR,
transitional countries about 36.16 billion EUR, developed - 55.52 billion EUR. In addition sparsely
populated and remote areas allocated 1.56 billion EUR, interregional development - 10.23 billion EUR. All
amounts are expressed in current prices and do not include internal division of the Cohesion Fund.

! Reports and Policy. Official site of European Union. <http://europa.eu/legislation_summaries/ regional
policy/provisions_and_ instruments/160014_en.htm#AMENDINGACT>.

: [Tam6oposcbkuid, I'.0. (2011). Pezionanvra norimuka €sponeticvkozo Coro3y. KuiB: 3HaHHS.

? Kotosa, H.B., TTassosa, I1.H. (2014). CtpyktypHbie poras EC kak HHCTPYMEHT perHoHaibHoi momutukn. I1'0:
Oxronomuxa. I'ocyoapemeo. Obwecmso, 2(17). <http://ego.uapa.ru/ru/issue/2014/02/07/>.

* Korosa, H.B., [Tasmnoga, I1.H. (2014). Ctpyxrypssie hounst EC Kak HHCTPYMEHT PErHOHATBHOM OTHTHKA. DI 0:
Oxonomuxa. I'ocyoapemeo. Obwecmeso, 2(17). <http://ego.uapa.ru/ru/issue/2014/02/07/>.
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Reforms of Structural Funds radically revised EU regional policy, introducing new principles that
allowed to move from random, uncoordinated action to comprehensive structural activities, which purpose
was to increase effectiveness and efficiency of regional aid in order to increase the cohesion of member
countries.

However, experience of regional policy in the EU shows that by itself it is not capable to ensure
accelerated economic growth and increase revenues in depressive regions. To transfer the Structural Funds
should be treated with caution, as independent experts suggest that we should not pay too much attention to
internal regional disparities, and better focus on sustainable economic growth across countries.
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UKRAINE’S POLITICAL DEVELOPMENT
AND ITS MOVE TOWARDS EU

Article examines and explains political development of Ukraine throughout recent years, and
reasons behind former Ukrainian President Viktor Yanukovych’s rejection of an Association
Agreement with the European Union, more than four years in the making. Yanukovych was
pressured by Russia both politically and economically to turn away from Europe and instead
grow closer to the Kremlin. Ukraine’s desperate economy on the verge of bankruptcy, and
Yanukovch’s political ties to Russia made him more vulnerable to blackmail. To help explain why
Yanukovych spurned the deal, which ultimately led to mass protests and his ousting in 2013, this
article involves problems of political development, but also the internal divisions of Ukraine
connected with identities. The EU’s structural and institutional weakness in its foreign policy
towards its Eastern neighbors also hindered its ability to gain a geopolitical edge in incentivizing
Ukraine to modernize and reform, and ultimately get on an on-ramp to closer ties with the
Western world.

Key words: identity, European Union, Association Agreement, transition, reform, political
development.

Ukraine has a complex history. Its political changes and upheaval over the last several decades,
especially since the collapse of the Soviet Union, has shaped its economy and its domestic political system
and its place in the European geopolitical map today. Understanding the past and the political and ethnic
complexities that have shaped Ukraine is crucial to understanding Ukraine-Russian-European Union
relations today, and Ukraine’s journey towards and away from an Association Agreement with the EU.

Ukraine became formally independent in 1990 with the Declaration of State Sovereignty of Ukraine.
Scholars describe its separation from the Soviet Union in 1991, as a more evolutionary course than a
watershed revolutionary moment'.

An overwhelming majority of Ukrainians, even ethnic Russians voted to declare independence’.

The state has historically been tolerant and open to its many minorities. First Ukrainian president
Leonid Kravchuk won praise for striving for a civic concept of citizenship instead of an ethnic one.
Ukraine’s first Soviet constitution remained in effect until 1996, until a new one was created. The new
constitution still had a Soviet framework and was developed with Soviet methods, bringing its neutrality
into question. The country’s institutions and practices were also modeled on the Soviet style, which
affected which actors could be involved in its creation, a contrast to other post-Communist countries who
used a roundtable approach to open up the political process and start anew.

Members of the Verkhovna Rada (or Supreme Council) also stayed in office during this transition
until 1994, shaping the transition process and obstructing reform. The elite were never ejected from power,
and the absence of strong competition in the political system contributed to the low quality of democracy in
Ukraine today”.

Kravchuk aimed to recreate a smaller version of the Soviet economy instead of a free market and
instead of a true market. During his time in office, as a result of USSR dissolution and economic
mismanagement gross domestic product (GDP) fell by almost 50 percent. The Soviet form of government
that the Ukrainian one was based from concentrates power in the Communist Party, creating a monopoly
without a system of checks and balances. There were judicial, legislative and executive branches on paper,
but no real separation of powers.

In 1994 Leonid Kuchma was elected democratically, but further entrenched authoritarian practices in

" D'Anieri, P. (2006). Understanding ukrainian politics: Power, politics, and institutional design. London: M.E.
Sharpe, 74-75

2 Pond, E. (1999). The rebirth of europe. Washington D.C.: Brookings Institution Press, 143.

* Vachudova, M. (2005). Europe undivided: Democracy, leverage and integration after communism. Oxford: Oxford
University Press, 37-38.
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government. As one scholar put it, “the puzzle is not just that Ukraine became authoritarian, but that it did
so after democratic elections of 1994,

The puzzle being that democratic processes do not necessarily beget democracy. A few factors
remain consistent in Ukrainian politics in the two plus decades since independence. Turnover of political
elites is rare, and there is substantial institutional continuity from Soviet times despite alternation in the
posts of prime minister and president. Kuchma passed the Law of Power in 1995 and in 1996 through
threatening parliament by holding a referendum he fundamentally changed the way the country functioned.
He redistributed power in the government, and gave the president more power, subordinating the cabinet to
the executive branch. Ukraine’s inefficient and rough transition out of Sovietization and a state controlled
economy, led to an opaque privatization process, which resulted in oligarchs taking control of the economy
and all of its major industries in the 1990’s and early 2000s. Substantive economic reform was stagnant and
GDP per capita dropped below $650 from 1997-1999°,

In his early years in office, Kuchma made some modest economic reforms to stabilize the economy,
but resisted to follow the same path to reform and economic prosperity as Poland.

Ukraine also struggled to produce a new generation of young leaders and political elites to push
forward with change. Kuchma won reelection in 1999, and in 2002 appointed Viktor Yanukovych as prime
minister, tasking him to reform an economy, which continued to struggle. Most of Kuchma’s senior
political appointees came from Dnipropetrivsk, an Eastern regional political clan with historically closer
allegiances to Russia. Yanukovych’s reforms worked to some degree, but also further enriched the
oligarchs. Political elites in a position to cash in on the new commerce that the reforms allowed focused
their attention on short-term personal enrichment, at the expense of investing in domestic infrastructure, and
doing the necessary state building that was necessary’.

The Constitution was amended after the Orange Revolution in 2004, which was spurred by a rigged
presidential election. Hundreds of thousands of people marched in Kiev for two months, and Kuchma’s
former head of the central bank-turned-opposition leader Viktor Yushchenko was elected to spearhead
reform. Constitutional reforms stemming from the Orange Revolution shifted power from the president to
the parliament. But the Orange Revolution did not fundamentally change the country’s political
infrastructure; it just switched elites at the top.

When Yuschenko was voted in by the more nationalist West, it allowed his opponent, Yanukovych to
undermine and criticize the election’s legitimacy to his pro-Russian constituents in the East.

Lack of support and financial help from the West and the international community also hampered the
scope and impact of the Orange Revolution’s reforms, allowing Russia an opening to push its own agenda
for the region. The changes that were made in 2004 were reversed in 2010 when Yanukovych ran again for
the presidency and won in the elections that were mostly deemed reasonably free and fair.

A free, robust press is inextricably linked to democratic prosperity, and Ukraine lacks both. The
absence of a free press along with a limited impact of the alternation of political elites further hampers the
quality of domestic political competition in Ukraine. Media companies are controlled by political oligarchs
and journalists still face bullying and bribery. Yanukovych’s hastily passed EuroMaidan laws that were
swiftly repealed in early 2014 initially cracked down hard on journalists who question or criticize the
government at all through their work. Natural gas in Ukraine is a critical, yet mostly untapped resource for
the economically troubled country. Despite its own gas reserves, the country’s poor economic
infrastructure, largely corrupt governance and lack of industrial development and structural reform has kept
Ukraine highly dependence on Russia for its gas, making it even more vulnerable to external economic
shocks*.

Identity plays a central role in shaping Ukraine’s political history and its current national cleavages.
Identity is important to consider when examining Yanukovych’s background, his supporters, and his

' D'Anieri, P. (2006). Understanding ukrainian politics: Power, politics, and institutional design. London: M.E.
Sharpe, 81.

2 Wilson, A. (2013). Pathways to freedom chapter review: Ukraine political and economic lessons from democratic
transitions. Council on Foreign Relations, Civil Society, Markets and Democracy Initiative, 2-6. Retrieved from
<http://i.cfr.org/content/publications/images/csmd_ebook/Pathwaysto
Freedom/ChapterPreviews/PathwaystoFreedomUkrainePreview.pdf>.

* Pond, E. (1999). The rebirth of europe. Washington D.C.: Brookings Institution Press, 148.

* Central Intelligence Agency (2014). The world factbook: Ukraine. Retrieved from website:
<https://www.cia.gov/library/publications/the-world-factbook/geos/up.html>.

49



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNI DISKURZ

relationship with Russia. The differences between Eastern and Western Ukraine highlight the discrepancy
between the values of the EU and those of Russia that help to explain why Yanukovych rejected EU ties
like he did.

Identity, and all that constitutes it, is a key factor in the fundamental differences between Ukraine’s
regions. It is important in this thesis because identity influences and contributes to the schism between
ethnic Russians and non-Russian Ukrainians and the politics they practice.

Yanukovych’s Russian allegiance draws from his Eastern Ukrainian identity and support base. There
are a variety of identities, many with a geopolitical dimension, competing for power in Ukraine. Though
there are many political cleavages that align with these identities, the divide between East and West is often
most prominent. This divide includes a more exclusivist Ukrainian nationalist identity dominant in the West
and growing stronger in the capital, especially among the youth, and a post-Soviet Ukrainian identity
shared by many in the East and South, an identity that feels closer to Russia'.

Identity could be a core driver of the absence of a common historical sense among Ukrainians,
because the territory that is now Ukraine has changed hands so many times. The country brings together
people with different backgrounds and different historical experiences. The degree of memory repression,
or how large a role the past experiences play in current affairs and the public consciousness, each side feels
seems to most greatly influence their views. The West was annexed by Russia much later and thus its
experience was tinted with brutalization of conquest, while the East became the part of the Russian state
much earlier and its early experience of annexation was largely one of settle mental colonization. However,
students from either side went to schools that taught a completely different and one-sided pro-Soviet
curriculum.

As Riabchuk explains, the cleavages in Ukraine run along religious, cultural, historical,
remembrance, linguistic and ethnic lines. “Western Ukrainians have never internalized communism, never
perceived the Soviet Union as "their own" country, and never believed that the Soviet Army had come to
liberate them as it claimed but rather as the replacement of some other occupants™.

Political differences between the East and West are striking as well as they both fight for exactly
opposite things. Western Ukrainians are mostly anti-Communist and anti-Soviet and believe Russia is their
biggest threat, while America is their greatest ally and advocate a revival in the Ukrainian language and
culture and eventual EU membership. Many in the East, especially ethnic Russians born in Ukraine do not
want that.

One systemic issue that has led to these vast differences that has plagues post-Soviet rulers since
Ukrainian independence is the lack of a founding national ideology or mantra. A neo-functionalist theorist
would have predicted that, like a row of dominos, each region would assimilate into each other, further
integrating one aspect of society, then another, and another, until a unified singular Ukrainian state was
produced. Clearly, this has not been the case. Instead, virtually two Ukraines, one "Soviet" and one
"European", have been created, overlapped and fused. “They permeate each other so deeply that even in
Lviv [in the West] one may find many remnants of sovietism, while in Donetsk [in the East] some signs of
"Ukrainianness" and "Europeanness" may equally be discerned™.

There is a tension between a pro-independence approach and a pragmatist approach in Ukrainian
politics that can help shed light on why Yanukovych got so close to signing a deep trade agreement with the
EU and then walked away after years of negotiations and statements in support of closer cooperation. The
pro-independence agenda advocates independence over everything, to end Ukrainian dependency on Russia
and distance itself from Russia’s eastern European sphere of influence’.

The pragmatists focus on economic growth and prosperity for Ukraine, and argue that much of this
hinges on closer cooperation and collaboration with Russia. The short- and long-term benefits of these
approaches also play into the discrepancies between them. Ukrainian politics since its beginnings in 1991
typically swing back and forth between these two polarities.

! Dietsch, Johan (2006). Making Sense of Suffering: Holocaust and Holodomor in Ukrainian Historical Culture. Lund:
Media Tryck, Lund University.

? Riabchuk, Mykola. Ukraine: One State, Two Countries? Eurozine (2002 September 16). <http://www.eurozine.com/
articles/2002-09-16-riabchuk-en.htm1>.

? Riabchuk, Mykola. Ukraine: One State, Two Countries? Eurozine (2002 September 16). <http://www.eurozine.com/
articles/2002-09-16-riabchuk-en.html>.

* Samokhvalov, V. (2007). Relations in the eu-russia-ukraine triangle: Zero-sum game or not? European Institute for
Security Studies-Occasional Paper, 10, 11 <http://www.iss.europa.cu/uploads/media/occ68.pdf>.
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The country has long been characterized as a borderland between the East and West and the latest
spat between the two powers show that this is clearly still the case.

The literature argues that the ENP largely failed on two critical fronts: converting Russia into a
believer of the EU’s signature normative democratic values through actual policy implementation and
offering former Soviet states like Ukraine tangible incentives to move towards EU accession. Ukraine’s
political cleavages make sustainable democratic system reform challenging, but regional alliances and
parliamentary-type government could be established there, just has it’s been done in other multi-ethnic
countries.

Energy in the form of natural gas has been a key point of contestation between Moscow, Brussels and
Kiev. Russia holds a great deal of the continent’s gas reserves. Ukraine is a transit country to veteran EU
members like Germany and depends on the Russians and their prices as well. Ukraine has had gas-related
and transit disputes with Russia nearly every decade since 1990 when it became independent from the
Soviet Union. After a two-week dispute that saw gas supplies cutoff to Europe, Ukraine agreed to 10-year
gas supply and transit contracts with Russia in January 2009 that brought gas prices to "world" levels. The
strict terms of the contracts have further hobbled Ukraine's cash-strapped state gas company, Naftogaz.

The limited collaboration between Russian and the EU points to the fact that some geopolitical
tensions remain, with competing European visions. These policies include visa regimes, illegal
immigration, and drug trafficking, all of which affect broad interests like border security, fighting organized
crime and counter-terrorism. The two have signed several security agreements, including several
conventions on terrorism prevention.

When it comes to economic and governance models, the EU and Russia continue to work at odds
with each other in separate, parallel spheres. Collaboration on these other security goals is crucial for the
stability of the broader region. If cooperation stagnates, international crime could flourish, Olga Potemkina
argues in her essay on EU-Russia security goals'.

But for the two powers to be successful in achieving their shared goals on these issues, a fundamental
shift in mindset and approach will have to take place. We argue for a more symmetrical relationship, built
upon responsibility and mutual trust. There has been significant progress in this direction, she argues, but it
is still not enough.

After years of negotiations, meetings, and speeches to Ukrainian citizens back home and EU officials
in Brussels, Yanukovych’s decision to walk away from an Association Agreement with the EU spurred a
near revolution in a standoff between political opponents and the Yanukovych government with highly
organized government protests in Kiev and cities throughout the country demanding the resignation of the
government and immediate elections. There are three competing explanations for why Yanukovych walked
away from the agreement that was years in the making with the EU. The first is a combination of economic
and political blackmail by Putin. The second competing theory is a lack of support from Yanukovych
supporters in Eastern Ukraine. The third is that Yanukovych never intended to commit to further
cooperation with Europe and only cared to advance his own political authority in Ukraine.

The primary argument is that Yanukovych ultimately rejected the Association Agreement with the
EU because of political pressure from Russia and economic desperation for quick money to keep the
country afloat. This argument and the events that support it in late 2013 show that Ukraine is an example of
a failure of the EU’s ENP and highlights the EU’s limitations in inducing movements towards democracy
without an enlargement incentive.

As Ukraine continues to find its way towards a new government and a new path forward, it is clear
the Russian Federation will still try to exert its influence. Their major ally may be ousted but the pressure
will be on the next president and the economic realities of an economy on the brink of bankruptcy has the
potential to leave Ukraine vulnerable once again, if the EU cannot remedy the time discrepancy in their
reactions and plans and find a more effective way to influence and incentivize Eastern countries towards
their normative democratic policies. This thesis argues that there are structural and institutional obstacles
that face the EU in incentivizing Eastern European countries to conform to its democratic policies and
reform domestic institutions. Yanukovych ultimately rejected the Association Agreement with the EU
because of political pressure from Russia and economic desperation for quick money to avoid bankruptcy.
Research and analysis from political observers of Russia’s geopolitical agenda, along with statements,

! Potemkina, O. (2010). EU-Russia cooperation on the common space of freedom, security and justice — a challenge
or an opportunity? European Security, 19:4, 551-568.
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government and news reports provide evidence to support this combination of factors that ultimately led to
Yanukovych’s rejection. The evidence, most notably, the duration of time Yanukovych took in negotiating
the AA with Brussels, does not suggest he never intended to sign it, nor that he was swayed by public
opinion and/or is constituent support base in Eastern Ukraine. Ukraine has another chance for a new start.
For its new government to be successful it must succeed in many large endeavors, most notably
keeping the Russians from further annexing its territory, protecting and reestablishing the rights all
Ukrainians, regardless of their ethnicity, what language they speak, or what their political preferences.
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THE GENESIS OF INTERNATIONAL LEGAL
STANDARDS OF ANIMAL WELFARE

In the second half of the XX century the fundamental shift has happened in the animal
protection field. Animals were recognized as «sentient beings». Moreover, this recognition was
stated in the fundamental agreement on the establishment of the EU. That is the key for
determining future development of international legal standards of animal welfare. This article
analyzes the genesis of animal welfare standards. The author notes that animals have always
been a subject of concern of the mankind. Being treated as property, people concentrated
mostly on preserving wild animals, especially endangered species. The author considers the
evolution of animal treatment starting from the ancient times and ending with the modern
approach. The author browses through the most important international instruments in the
field.

Key words: animal welfare, convention, animal protection, international law.

Problem statement. Prior to the formation of modern international legal normative concept of
«animal welfare» in the second half of the twentieth century, the humanity had a long and a difficult way to
go in shaping the «legal treatment» of animals. These difficulties are respectfully reflected in the dynamics
of regulatory recognition of the status of animals and legal regime of their treatment, which is rapidly
developing nowadays. The article dwells on the formation and evolution of international legal animal
welfare standards.

The relevance of the study is enhanced by the growing interest in animal welfare issues and securing
welfare standards in international law. The recent International Court of Justice decision of 31 March 2014
on whaling in the Antarctic also evidences the need for the research'.

The research subject of this study is the rules of international law on animal welfare; animal welfare
standards are the research question of the present study.

International legal scholars have focused a lot of attention on the issues related to animals in past
years. O.V.Butkevych, T.R.Korotkyi, M.O.Medvedyeva, D.Bouman, S.Brells, M.Gibson, J.P.Davis,
B.Isakat, C.Ridgewell have considered a number of international law rules governing the international legal
standards of animal treatment. However, the issues of the development of normative content of standards
and their evolution have been relatively outside the scope of researchers’ attention. The objective of this
article is to fill this gap.

Basic presentation of the material. There are several reasons for the growing interest of both
international civil society and states - principal and universal subjects of international law - in the issues of
treatment of animals, their place in life. Some publicists explain this trend in contemporary law approaches
by the shift from the anthropocentric to biocentric perspective (e.g. O.V.Butkevych?, M.O. Medvedyeva®).
Others emphasize the growing humanist sentiment of the mankind (e.g. T.R.Korotkyi*). At the same time,
the treatment of animals and methods of securing their legal status in international and national law have
always been a subject of philosophical, ethical, legal theory and international law debate: starting from
paganism, when animals were sacred and inviolable for primitive people who personified as gods and,
ending with consolidated anthropocentric philosophical concepts of the Renaissance and the Enlightenment,

" Whaling in the Antarctic (Australia v. Japan: New Zealand intervening) (Judgment) [2014] ICJ Rep 226
<http://www.icj-cij.org/docket/index.php?p1=3&p2=1&case=148&p3=4> (2016, January, 21).

2 Bytkesuy, O.B. (2015). Cy4acHi mpaBoBi TeHJEHIT Ta Mi>KHAPOAHI 3000B'A3aHHs YKpaiHU B cepi 3003aXUCTY :
Haykosa nonoBinb. Haykosa konghepenyia YAMII « 3axono0ascmeo ma MixcHapoOHo-npagosi 30006 'a3anHsa Ykpainu
v cghepi 3003axucmy: npobaemu 8ionosioHocmiy, 24.

3 Mensenera, M.O. (2015). Micye exo- ma Gioemuunux cmanoapmis y Mexamizmi MircHapOOHO-NPaABO8O20 3AXUCTLY
npas nroounu: Haykoea donogios, Kuis: IMB KHYTIL, 31.

* Kopotkwuit, T.P. (2013). OpraHu3aiiHOHHO-TIPABOBEIE BOIPOCHI 3AIUTHI JKHBOTHBIX B YKPAHUHE: POJIb OPHCTOB B
MHCTHTYLIMOHAIM3ALMHI IBIDKCHHS 110 3aIUTE KUBOTHBIX. YKpaincoKkuil uaconuc MiscHapoonozo npasa. Cneyeunyck
«Migicnapooro-npaeosi cmanoapmu no8ooddCen s 3 meapunamu ma ix saxucmy i npaxmuxa Yepainu-2013», 33-39.
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and lastly developing in modern ecological and biocentric approaches of sustainable development.

The researchers note three areas of animal protection: animal cruelty prevention, animal welfare, and
animal rights movement'. These are areas of recent academic enquiries that dominate the international law
agenda of animal treatment by humans:

- prevention of animal cruelty (nineteenth - early twentieth century) - national law of some developed
states provide for specific prohibition of some examples of maltreatment of animals;

- animal rights (starting from 1900s of the twentieth century — till the present time) - a number of
philosophers, animal advocates (Lawrence — the author of the «Declaration of the Rights of Animals» of the
late nineteenth century, Tom Regan, Peter Singer, Andrew Linzey etc.) have proposed a new legal model
associated with granting special status to animals and «animal liberation from slavery» and the protection
of fundamental animal rights - the right to life, liberty, protection from unnecessary suffering. This
approach is mostly declarative and has only been reflected in a number of international projects presented
by NGOs and in the decisions of several international NGOs. Overall, this approach has not evolved to
positive international law;

- animal welfare (from the second quarter of the twentieth century - till the present time) — stipulating
in the norms of national and international law of individual components and a legal principle of «animal
welfare» as a whole. The principle aims to legally prohibit animal cruelty and set the requirement to ensure
a certain level of welfare that would meet physiological and biological needs of animals at the level of
national and international law.

The development of other moral and ethical concepts of animal treatment® does not undermine the
fact that the major debate in the theory and practice of international law continues between supporters of the
concepts of «animal welfare» and «animal rights». International regulatory framework of «animal rights»
advocates consider animal exploitation the key problem and try to abolish the current animals’ property
status and ensure their «fundamental rights», which should be under the absolute protection and cannot be
sacrificed for greater «khuman» need.

In contrast, supporters of «animal welfare» strive for actual improving of animal treatment by people
in the existing legal framework, where an animal (excluding wild animals) is a property and, accordingly,
humans possess animals. This legal approach has been incorporated in a number of legal systems of the
developed states and mostly in the conventions of the Council of Europe, and the founding documents of
the EU. It does not prohibit the exploitation of animals, but pays full regard to the welfare requirements of
animals and their needs, prohibits cruelty and inflicting of unnecessary pain and suffering.

1. The origins of international legal regulation of issues related to animals. The first examples of
anti-cruelty national regulation are known from ancient times. For example, the Emperor of the largest in
the history of ancient India Maurya Dynasty - Ashoka (III BCE) left to posterity inscriptions on stone
pillars, known as Edicts of Ashoka’. They established a ban on the killing of many species of animals and
hunting for pleasure and branding’. However, the first laws prohibiting certain types of cruelty in respect of
certain types of farm animals became the turning point in the internal regulation of the treatment of animals
in the nineteenth century. In particular, in 1822 both houses of the British Parliament passed the Act to
Prevent the Cruel and Improper Treatment of Cattle’, which was also given royal assent. It is also known as
«Martin’s Act» (in honor of its author - Colonel Richard Martin). The Act became the first legislative piece
aimed to not only ban wanton animal cruelty but also to protect animal welfare. It stated: «if any person or
persons shall wantonly and cruelly beat, abuse, or ill-treat any Horse, Mare, Gelding, Mule, Ass, Ox, Cow,
Heifer, Steer, Sheep, or other Cattle, ... it shall be lawful ... to bring the party or parties so complained of
before ... Justice of the Peace or other Magistrate ...; and if the party or parties accused shall be convicted
of any such Offence ... they so convicted shall forfeit and pay any Sum not exceeding Five Pounds, not less
than Ten Shillings ...; and if the person or persons so convicted shall refuse or not be able forthwith to pay

! Bopeiixo, B.E., Jlepuna, . H. (2011). Hacmonvnas knuea 3003auumuuka. Kues: Kuesckuit 3KO0JIOTO-KYJIbTYPHBIN
LEHTP, AcCOIMAIs 3003aIUTHBIX OpraHu3aluii YKpauHel, Jkonpaso, 30.

? Isacat, B. (2014). How to Do Animal Rights ...legally, with confidence. Lulu, 48-53.

? Potter, K.H. (1996). Abhidharma Buddhism to 150 A.D. Encyclopedia of Indian Philosophies. VZI. India: Motilal
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> The Text of Martin’s Act. In Shevelow, K. (2009). For the Love of Animals: The Rise of the Animal Protection
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the Sum forfeited, every such Offender shall ... be committed to the House of Correction or some other
Prison within the Jurisdiction within which the Offence shall have been committed, there to be kept without
Bail or Mainprize for any Time not exceeding Three Monthsy'.

The main consequence of the adoption of this law was the change of the dominant public opinion on
this issue, and accordingly - the attitude of state authorities. The state itself began to express concern for
animals.

Two years after the adoption of the «Martin’s act» the Society for the Prevention of Cruelty to
Animals (SPCA) was organized in England, one of its founders was Richard Martin himself; in 1840 it
became «Royaly, i.e. royal patronage followed (the respective letter «R» was added to the name upon
permission of the Queen). Since 1849 RSPCA has been looking out for all animals, including domestic cats
and dogs; since 1876 - laboratory animals, and since 1900 - zoos and circuses. The RSPCA has become the
world’s first public animal welfare organization. It inspired the creation of similar organizations in other
states”.

Following the example of Great Britain animal welfare legislation was adopted in other European
countries; in 1833-1840 respective laws were adopted by Germanic countries; in the 1850s there were
similar laws in Scandinavia. Under the influence of the parent state animal protection laws appeared in the
Dominions - Canada, Australia and the Union of South Africa’.

International law focused on treatment of animals by humans for the first time in the late nineteenth
century. However, if national laws primarily prohibited animal cruelty, international instruments contained
rules governing commercial exploitation of water resources and some species of fish and marine mammals.
As the researchers note, the first animal, which became the subject of international agreement, was fish. A
treaty between France and Great Britain in 1867 was the first, followed by similar agreements on fishing in
the river Rhine and the North Sea®.

In late nineteenth - early twentieth century in matters related to animals international law mainly
focused on the protection of endangered species, mostly marine mammals. Thus, the 1891 Agreement
between the Government of the United States and the Government of Her Britannic Majesty for a Modus
Vivendi in Relation to Fur Seal Fisheries in the Bering Sea was signed. In 1892 the Convention between the
Government of the United States of America and the Government of Her Britannic Majesty for the Renewal
of the Existing Modus Vivendi in the Bering Sea was signed”’.

In 1900, states that at the time controlled the African continent, signed the first regional framework
agreement - the Convention for the Preservation of Wild Animals, Birds and Fish in Africa, which sought
to regulate the exploitation of wildlife and encouraged the creation of nature reserves. The convention never
formally entered into force, though some parties took steps to implement its provisions within their own
jurisdictions °.

In 1902, European countries signed the Convention for the Protection of Birds Useful to Agriculture,
which is considered the first international convention in the field of environmental protection’. Because of
the destruction of birds which were valued as predators upon insects and other pest species farmer suffered
from diminishing of the crop yields®. The attempts of the Parties to the Convention to preserve some bird
species were important for the welfare of these species (Articles 2-3 prohibited, in particular, the
destruction of nests; some barbaric methods of capture were prohibited’). Animal welfare is maintaining

! The Text of Martin’s Act. In Shevelow, K. (2009). For the Love of Animals: The Rise of the Animal Protection
Movement. Holt Paperbacks, 285-286.

2 Our history. RSPCA official site. <https://www.rspca.org.uk/utilities/aboutus/history> (2016, January, 21).
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(2016, January, 21).
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safely habitat conditions, without fear, pain and suffering for animals under the control or in interaction
with a person. Birds useful to agriculture respectively interact with humans. Therefore, this convention was
not only the first one in international environmental law. It became the first example of international legal
obligations of states to establish rules for treatment of animals, which people use for their needs.

These conventions did not bring about serious consequences for the protection of animals, however
they became a basis for the historical formation of modern international legal standards for treatment of
animals',

After the League of Nations was founded, several universal conventions to preserve some species of
marine mammals, including the Convention for the Regulation of Whaling of 14 September 19312, the
Convention for the Protection of Fauna and Flora in Their Natural Environment of 8 November 1933 (with
the Protocol and Annexes)’, International Agreement on the Regulation of Whaling of June 8, 1937 (the
Declaration) and Protocol from June 29, 1938* were opened for signature. These documents deemed to
preserve certain species of wild animals without touching upon the issue of their welfare.

The first examples of international legal regulation of farm animals’ treatment also appeared in the
practice of the League of Nations.

2. Shaping of international legal welfare standards in the universal conventions (the first
quarter of the twentieth century - 60s of the twentieth century). The attempts to create universal
conventions and substantially expand the scope of international law are chronologically linked to the
creation of the first universal organization - the League of Nations. The shift in national and international
law from bioethics (philosophical views and beliefs) to legal regulation of the welfare of the animals, which
are under human control, was prepared by prominent members of the animal protection movement. Thanks
to popularization of animal protection views and their respective «legalization» in special works, media, the
creation and spread of the necessary views by influential members of society, experts and lawyers, ethical
norms were gradually transferred to the national laws and universal conventions. The studies of the British
scholars had a significant impact on the formation of general legal (i.e. not only at the level of ethics but at
the level of law) attitude to the necessary prohibition of animal cruelty in national and international
legislation. For example, the work of a well-known animal advocate Henry S. Salt (1851-1939) «Animals’
Rights»’, in which he outlined the «natural rights of animals». John Lawrence in «On the Rights of Beasts»
wrote about the need for a legal (legislative) regulation of humane treatment of animals, advocating a
distinct branch of law - jus animalium. He proposed that «the Rights of Beasts be formally acknowledged
by the state, and that a law be framed upon that principle, to guard and protect them from acts of flagrant
and wanton cruelty, whether committed by their owners or others»®.

The researchers believe that the «Animals’ Charter» by Stephen Coleridge (1854-1936), Chairman of
the British National Society against vivisection, to be the first draft of a universal convention on the
protection of animals presented to the League of Nations’. The «Animals’ Charter» has been subsequently

! Bowman, M., Davies, P., Redgwell, C. (2010). Lyster’s International Wildlife Law. Kindle version. New York:
Cambridge University Press, 101.

* Convention for the Regulation of Whaling (signed at Geneva, September 24th, 1931) 155 LNTS 349.
<https://treaties.un.org/doc/Publication/UNTS/LON/Volume%20155/v155.pdf>.

3 Convention relative to the Preservation of Fauna and Flora in their Natural State, Annex and Protocol (signed at
London, November 8th, 1933) 172 LNTS 241. <https://treaties.un.org/doc/
Publication/UNTS/LON/Volume%20172/v172.pdf> (2016, January, 21).

* International Agreement for the Regulation of Whaling (signed at London, June 8th, 1937), and Declaration by the
Principal Secretary of State for Foreign Affairs of His Majesty the King of Great Britain, Ireland and the British
Dominions beyond the Seas, Emperor of India, relating to the Prolongation of the said Agreement (signed at London,
June 29th, 1938) 190 LNTS 79 <https://treaties.un.org/doc/Publication/UNTS/LON/Volume%20190/v190.pdf>
(2016, January, 21);

Protocol amending the International Agreement of June 8th, 1937, for the Regulation of Whaling (signed at London,
June 24th, 1938) 196 LNTS 131. <https://treaties.un.org/doc/Publication/UNTS/LON/Volume%20196/v196.pdf>
(2016, January, 21).

> Salt, H.S. (1894). Animals’ Rights: Considered in Relation to Social Progress. New York: Macmillan & Co, 177.

6 Lawrence, J. (1802). On the Rights of Beasts. 4 Philosophical and Practical Treatise on the Horse, and on the
Moral Duties of Man Towards the Brute Creation (vol. 1). 2" Edition. Symonds, 123.

" Haas, M. (2008). International Human Rights: A Comprehensive Introduction. Routledge, 331.

Compromise & the Universal Declaration on Animal Welfare. (July/August 2005). The Animal Law and History Web
Center Michigan State University College of Law. <https://www.animallaw.info/article/compromise-universal-
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expanded into «An Animals’ Bill of Rights» by Jeffrey Godson (1886-1983). Hoping for approval of the
document by the League of Nations in 1924, Andre Geraud (1882-1974) introduced the «A Declaration of
Animal Rights» that inspired Florence Barkers to publish «International Animals Charter» in 1926'.

Animal advocates failed to convince the League of Nations to support any of the presented
documents, but a wide discussion in the media influenced the public opinion and the governments of
member states of the League of Nations; they realized the need to stipulate advocated animal protection
norms and principles in universal legal conventions. Moreover, the urgent need of combating epizootics
that accompanied the globalization of trade in animals for agricultural purposes largely contributed to
taking practical steps and following the requirements.

The League of Nations prepared and opened for signature a few conventions which became the basis
for the further consolidation of international legal standards, not so much on the prohibition of abuse, but
also on animal welfare. Their relevance was determined by the epizootic threat at the international level. In
1920, rinderpest occurred unexpectedly in Belgium, as a result of zebus, originating from India and
destined for Brazil, transiting via the port of Antwerp. Epizootic demonstrated the necessity of enhancing
new forms of multilateral cooperation of states in its prevention and control. As a result of lengthy
diplomatic procedures, on 25 January 1924, 28 member states of the League of Nations concluded the
International Agreement for the Creation at Paris of an International Office for dealing with Contagious
Diseases of Animals in Paris Ne 1360° (in effect as of 9 November 1926), establishing intergovernmental
organization Office International des Epizooties (since 2003 — the World Organization for Animal Health)’.
Today the OIE (the Organization preserved its acronym) is the main standard-setting body of the
international animal welfare standards. It cooperates with international non-governmental organizations in
preparing the text of the Universal Declaration of Animal Welfare and its final version is proposed to be
adopted by the UN General Assembly.

The International Convention for the Campaign against Contagious Diseases of Animals No 4310
signed at February 20, 1935 (in effect as of March 23, 1938)*, established veterinary rules and regulations
to prevent epizootic among livestock. The High Contracting Parties undertook to enact the necessary
legislation (Art. 1); establish an official veterinary health organization to ensure the execution of the
measures (Art. 2); determine qualifications required for veterinary specialists (Art. 3); undertake to publish
regularly a veterinary health bulletin on the basis of the OIE recommendations (Art. 5); communicate and
cooperate with one another (Arts. 7, 8); it was formulated a list of measures for the central veterinary
authorities in the event of epizootic outbreaks (Art. 6) etc.

The regulatory requirement of the Convention to guarantee the satisfactory level of veterinary
services was an important step towards the development and adoption of the document that recorded the
humane treatment of animals and the criteria / markers of ensuring their welfare.

The International Convention Concerning the Transit of Animals, Meat, and Other Products of
Animal Origin Ne 4486 signed at February 20, 1935 (in effect as of December 6, 1938) is first document
with requirements for the proper treatment of animals during transit. Art. 5, para. 2 stipulates: «With a view
to meeting the various difficulties arising in the course of transit, the exporting countries shall take steps to
see that the animals are properly loaded and suitably fed and that they receive all necessary attention, in
order to avoid unnecessary suffering» (emphasis added). Later the secured regulatory requirement for the
subjects of international law to deprive animals of «unnecessary suffering» becomes legal basis in the
movement for the adoption of international legal standards for animal welfare.

declaration-animal-welfare-0> (2016, January, 21); Coleridge, S., Buchanan, W. A Cambridge Alumni Database.
<http://venn.lib.cam.ac.uk/cgi-bin/search.pl?sur=&suro=c&fir=&firo=c&cit=&cito=c&c=all&tex=%22CLR G873
SW%22&sye=&eye=&col=all&maxcount=50> (2016, January, 21).

! Haas, M. (2014). International Human Rights: A Comprehensive Introduction. 2" edition. Routledge, 507.

2 International Agreement for the Creation at Paris of an International Office for dealing with Contagious Diseases of
Animals (signed at Paris, January 25, 1924) 57 LNTS 135. <https://treaties.un.org/doc/ Publication/UNTS/LON/
Volume%2057/v57.pdf> (2016, January, 21).

3 About us. World Organization for Animal Health (OIE). <http://www.oie.int/about-us/> (2016, January, 21).

* International Convention for the Campaign against Contagious Diseases of Animals, and Declaration attached
(signed at Geneva, February 20th, 1935) 186 LNTS 173. <https://treaties.un.org/doc/ Publication/UNTS/LON/
Volume%20186/v186.pdf> (2016, January, 21).

> International Convention Concerning the Transit of Animals, Meat, and Other Products of Animal Origin, with
Annex (signed at Geneva, February 20th, 1935) 193 LNTS 37. <https://treaties.un.org/ doc/Publication/UNTS/LON/
Volume%20193/v193.pdf> (2016, January, 21).
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Annex to Art. 5 contained an important expansion of the content of the regulatory requirements to
ensure comfortable conditions for transported animals. Thus, para. 2 of the Annex to Art. 5 set the
requirements for the preparation of the container to transport animals, namely, «in the loading of ruminants
and pigs, the floors of the transporting vehicles shall be covered with proper litter».

Para. 3 of the Annex to Art. 5 stipulates the requirement to provide appropriate oversight of
transported animals by a person in charge: «consignments of live animals which are not transported in
properly closed portable containers (baskets, boxes, cages, etc.) must be accompanied by a person in charge
on long journeys. The latter must not be in charge of a greater number of animals than he can look after».

The last paragraph of the Annex to Art. 5 stated the need for choosing the shortest route of
transportation, which is an important factor in ensuring the welfare of transported animals: «Transports of
live animals must be sent by the quickest route and, as far as possible, by specially accelerated goods
trainsy'.

Therefore, thanks to the international rule-making activities and the transformation of many
bioethical ideas and requirements of animal advocates in international legal instruments, the League of
Nations initiated the formation of international legal standards for animal welfare. So far, a universal
instrument defining the concept of «animal welfare» and determining the obligations of international law
subjects regarding its implementation in the rule-making activities of the League has not been prepared.

3. The current international legal regulation of animal welfare (twentieth-twenty first
centuries). After the creation of the United Nations, states address the problems of preservation of flora and
fauna more often in their international rule-making activities. A number of international instruments for the
protection of various wildlife species have been adopted: the International Convention for the Regulation of
Whaling (1946), the Convention on Fishing and Conservation of the Living Resources of the High Seas
(1958), North-East Atlantic Fisheries Convention (1959), the Agreement Concerning Protection of the
Salmon in the Baltic Sea (1962), the Convention on Wetlands of International Importance especially as
Waterfowl Habitat (1972), the Convention for the Conservation of Antarctic Seals (1972), the Agreement
on the Conservation of Polar Bears (1973), the Convention on International Trade in Endangered Species of
Wild Fauna and Flora (1973), the Convention on the Conservation of Migratory Species of Wild Animals
(1979), the Convention on Biological Diversity (1992) and others. Basically, these conventions are based
on the normative requirement of the conservation of living conditions of wildlife. Humane treatment of
animals was considered necessary in «soft law» acts. On October 28, 1982 the World Charter for Nature
was adopted by the UN General Assembly Resolution 37/72. This document of «soft law» states in its
Preamble: «Every form of life is unique, warranting respect regardless of its worth to man, and, to
accord other organisms such recognition, man must be guided by a moral code of action», [emphasis
added]. The Declaration was an important step to consolidate the international legal principle of equal
respect for any form of life and respect for animal life in particular. However, so far no document that
would contain normative definition and duties of providing «welfare» at the UN level has been approved.
At various times, several similar projects have been brought up in the Organization”.

An attempt to lobby for a universal document to protect «animal rights» was the submission of the
Universal Declaration of Animal Rights in 1990 to UNESCO, prepared by several animal protection
organizations. It was neither considered nor approved, since, according to most representatives of states,
«rules of the draft declaration contradicted the existing international law»’. However, animal advocates
have not stopped. The campaign to collect petition for the adoption of the «Universal Declaration on

! International Convention Concerning the Transit of Animals, Meat, and Other Products of Animal Origin, with
Annex (signed at Geneva, February 20th, 1935) 193 LNTS 37. <https://treaties.un.org/
doc/Publication/UNTS/LON/Volume%20193/v193.pdf> (2016, January, 21).

2 UNGA Res 37/7. World Charter for Nature (28 October 1982) <http://www.un.org/
documents/ga/res/37/a37r007.htm> (2016, January, 21).

3 Haas, M. (2008). International Human Rights: A Comprehensive Introduction. Routledge, 333-334.; Neumann, J.-M.
(2012). La Déclaration Universelle des Droits de I’ Animal ou 1’égalité des especes face a la vie. In Animal law:
developments and perspectives in the 21st century = Tier und Recht: Entwicklungen und Perspektiven im 21.
Jahrhundert. Switzerland, Germany: BWV Berliner Wissenschafts-Verlag, 368, 371-372, 374-378.

* Universal Declaration of Animal Rights. Action Against Poisoning. <http://jose kersten.free.fr/aap/pages/
uk/UDAR_uk.html> (2016, January, 21).

* Compromise & the Universal Declaration on Animal Welfare.
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Animal Welfare» was launched in 2000': it is a compromise on the way to adoption of a universal
document. The replacement of «animal rights» with «welfare» in the text of the declaration does not satisfy
radical animal rights advocates who pursue the change of the legal status of animals and treating them as
bearers of independent rights, not as objects of human ownership. The mechanical replacement of terms in
the text did not receive support from representatives of states that are strongly convinced in the necessity to
observe certain regulatory standards of animal welfare”.

The legal concept of animal welfare articulated in the second half of the twentieth century originally
related only to farm animals. Subsequently, both states and international civil society started to apply the
normative concept developed by the British government called «Five Freedoms» in the texts of conventions
as minimum minimorum to outline the welfare of all the animals under human control: farm animals, pets,
wildlife in captivity (kept in circuses and zoos), and (partly) laboratory animals.

The origins of the «Five Freedomsy. In 1964, the British animal activist Ruth Harrison published
the book «Animal Machines»® describing intensive poultry and livestock farming. The book gained
publicity and at the end of June 1964 the British government created the Technical Committee «to enquire
into the welfare of animals kept under intensive livestock husbandry systems and to recommend on the
improving of standards of their welfare»”.

The Committee consisted of nine experts in zoology, ethology, animal husbandry, agriculture, led by
Rogers Brambell. The Committee members visited 54 intensive livestock farms in England, Wales and
Scotland and also Denmark, Holland and Northern Ireland’.

In December 1965, the Committee prepared Brambell’s report which: a) defined the concept of
«welfarey; b) outlined the basic markers / criteria for animal welfare; c) scientifically proved animals’
ability to suffer due to their biological similarity to a human, particularly in the structure of the nervous
system. The report suggested measures and methods to ensure a minimum level of welfare in intensive
livestock production. An animal should at least have sufficient freedom of movement to be able without
difficulty, to turn round, groom itself, get up, lie down and stretch its limbs; adequate food and drink to
prevent it suffering from hunger and thirst; veterinary treatment; animals need to be able to communicate
with their own kind; there should be adequate technical equipment of buildings with adequate lighting and
ventilation, safe design to prevent panic attacks and other inadequate behavior. Physical deformity of
animals was condemned in the report as «unnecessary suffering» (unnecessary (wanton) cruelty)’.

The main recommendations of the Committee covered: 1) amendments to legislation to remedy the
conditions in intensive livestock and ensure their welfare; to establish a clearer definition of «suffering»: (a)
discomfort (such as may be characterized by such negative signs as poor condition, torpor, diminished
appetite); (b) stress (i.e. a condition of tension or anxiety predictable or readily explicable from
environmental causes whether distinct from or including physical causes); (c¢) pain (recognizable by more
positive signs such as struggling, screaming or squealing, convulsions, severe palpitation); 2) to improve
the legislation and monitoring the current state of animal welfare the Committee recommended the
establishment of a Farm Animal Welfare Standing Advisory 61 Committee to advise the Minister on all
these matters. It should not be representative of the interests concerned, but the persons appointed should
serve because of their knowledge and experience in various fields and their personal qualities. The
Committee should not be more than ten in number, and should include within its membership a
veterinarian, an expert on animal behavior or comparative psychology, a zoologist or physiologist, persons
knowledgeable in animal husbandry and farm buildings and a legal expert’.

"' UDAW Universal Declaration for Animal Welfare. IFAW official site. <http://www.ifaw.org/united-states/our-
work/political-advocacy/udaw-universal-declaration-animal-welfare> (2016, January, 21).

2 UDAW Universal Declaration for Animal Welfare. IFAW official site. <http://www.ifaw.org/united-states/our-
work/political-advocacy/udaw-universal-declaration-animal-welfare> (2016, January, 21).

3 Harrison, R. (2013). Animal Machines: The New Factory Farming Industry. CABI.

* Brambell, F.W.R. (1965). Report of the Technical Committee to Enquire into the Welfare of Animals kept under
Intensive Livestock Husbandry Systems. London: Her Majesty's Stationery Office, 1.

> Brambell, F.W.R. (1965). Report of the Technical Committee to Enquire into the Welfare of Animals kept under
Intensive Livestock Husbandry Systems. London: Her Majesty's Stationery Office, 1.

¢ Brambell, F.W.R. (1965). Report of the Technical Committee to Enquire into the Welfare of Animals kept under
Intensive Livestock Husbandry Systems. London: Her Majesty's Stationery Office, 9-15.

" Brambell, F.W.R. (1965). Report of the Technical Committee to Enquire into the Welfare of Animals kept under
Intensive Livestock Husbandry Systems. London: Her Majesty's Stationery Office, 60-62.
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On the basis of the Brambell’s report the British government set up the Farm Animal Welfare
Advisory Committee in 1967 (FAWAC - Farm Animal Welfare Advisory Committee), which in 1979 was
transformed into the Council (FAWC - Farm Animal Welfare Council). The FAWC finalized Brambell’s
report and elaborated the «Five Freedomsy», which became the main guidelines of animal welfare. It is not
known which of these bodies - FAWAC or FAWC - developed the concept of «Five freedoms». Records
from FAWAC are not readily available so the exact origin is not clear, and the earliest written reference we
can find is the enclosed press notice released by FAWC in December 1979, with five key aspect for the
welfare of animals under human control: (1) freedom from thirst, hunger and malnutrition, (2) the
appropriate comfort and shelter, (3) prevention or rapid diagnosis and treatment of injuries or illnesses,
(4) freedom of natural behavior, (5) freedom from fear'.

According to Dr. John Webster, today «Five Freedomsy are developed and formulated as follows®:

- Freedom from hunger or thirst, by ready access to fresh water and a diet to maintain full health and
vigor;

- Freedom from discomfort, by providing an appropriate environment including shelter and a
comfortable resting area;

- Freedom from pain, injury or disease, by prevention or rapid diagnosis and treatment;

- Freedom to express (most) normal behavior, by providing sufficient space, proper facilities and
company of the animal’s own kind;

- Freedom from fear and distress, by ensuring conditions and treatment which avoid mental
suffering’.

The Brambell’s report led to or inspired: strong legislation to protect farm animals; Codes of
Recommendations for the Welfare of Livestock; significant advances in the science of animal welfare;
greater emphasis on welfare in the curricula of agricultural and veterinary students and in training programs
for farmers and stockmen; development of farm assurance schemes; regular surveillance of farm animal
welfare by Animal Health and other agencies; independent advice about farm animal welfare to the
Government; general improvements in farming systems and animal husbandry; and raised awareness and
expectations of some consumers about farm animal welfare’. Today, the «Five Freedoms» express the clear
welfare markers system that meets the general level of justice in the global society, and therefore is the
basis of regulatory animal welfare standards consolidation enshrined in most international legal instruments
and standards of animal welfare.

The «Five Freedoms» are laid down in the Council of Europe conventions and are implemented in
the national law of most developed countries. The key point in the legal status of animals has not changed.
Today, animals are the property with the special status, which obliges owners to ensure the internationally
determined legal standards of their welfare.

The Council of Europe conventions and EU law as the basis of international legal regulation of
animal welfare today. The «Five Freedoms» are reflected in the existing conventions of the Council of
Europe, aimed at regulation of the animals’ treatment:

- European Convention for the Protection of Animals during International Transport No. 065 (signed
in Paris on 13 December 1968, entered into force on 20 February 1971)°, revised in 2003 (the European
Convention for the Protection of Animals during International Transport (Revised) No. 193, signed in
Chisinau on 06 November 2003, entered into force 14 March 2006)6;

- European Convention for the Protection of Animals kept for Farming Purposes No. 087 (signed in

! Five Freedoms. Farm Animal Welfare Council. <http://www.fawc.org.uk/freedoms.htm> (2016, January, 21).

2 Bopeiiko, B.E. (2013). IIpopsis 6 axonoeuueckyio smuxy. Kues: Jloroc, 96.

? Farm Animal Welfare in Great Britain: Past, Present and Future (2009). Farm Animal Welfare Council.
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/319292/Farm_Animal Welfare in_Gr
eat Britain - Past Present and Future.pdf> (2016, January, 21).

* Farm Animal Welfare in Great Britain: Past, Present and Future (2009). Farm Animal Welfare Council.
<https://www.gov.uk/government/uploads/system/uploads/attachment data/file/319292/Farm_Animal Welfare in Gr
eat_Britain - Past Present and Future.pdf> (2016, January, 21).

> European Convention for the Protection of Animals during International Transport CETS No.: 065. Council of
Europe, Treaty Office. <http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/065> (2016, January,
21).

® European Convention for the Protection of Animals during International Transport (Revised) CETS No.: 193.
Council of Europe, Treaty Office. <http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/193> (2016,
January, 21).
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Strasbourg on 03 October 1976, entered into force on 10 September 1978)';

- European Convention for the Protection of Animals for Slaughter No. 102 (signed in Strasbourg on
10 May 1979, entered into force on 11 June 1982)%;

- European Convention for the Protection of Vertebrate Animals used for Experimental and Other
Scient;’ﬁc Purposes No. 123 (signed in Strasbourg on 18 March 1986, entered into force on 01 January
1991)’;

- European Convention for the Protection of Pet Animals No. 125 (signed in Strasbourg on 13
November 1987, entered into force on 05 January 1992)*.

The Treaty on European Union is considered a breakthrough in further development of international
legal standards of animal welfare. As European international law together with EU law can be considered
part of general international law”, it is important to trace the evolution of the general rules on the protection
of animals defining them as sentient beings, whose welfare must be ensured in the basic documents of the
EU.

The Treaty of Rome establishing the European Economic Community (1957) did not contain rules on
animal welfare, but stipulated restrictions «on imports, exports or goods in transit justified on grounds of ...
the protection of health and life of humans, animals or plants» [emphasis added] (Art. 36)°.

The text of the revised Maastricht Treaty on European Union of 1992 contained the «Declaration on
the Protection of Animalsy», which called upon «European Parliament, the Council and the Commission, as
well as the Member States, when drafting and implementing Community legislation on the common
agricultural policy, transport, the internal market and research, to pay full regard to the welfare
requirements of animals» [emphasis added]’.

The Protocol on protection and welfare of animals became part of the 1997 Treaty of Amsterdam
and replicated the provisions of the Declaration on the Protection of Animals of the Maastricht Treaty®. In
2007, the Protocol became Article 13 of the Lisbon Treaty that amended the Treaty on the Functioning of
the European Union: «In formulating and implementing the Union’s agriculture, fisheries, transport,
internal market, research and technological development and space policies, the Union and the Member
States shall, since animals are sentient beings, pay full regard to the welfare requirements of animals,
while respecting the legislative or administrative provisions and customs of the Member States relating in
particular to religious rites, cultural traditions and regional heritage» [emphasis added]’. This article
recognizes that animals are able to feel (animals are sentient beings) and urge Member States to concern
welfare conditions of farm animals.

! European Convention for the Protection of Animals kept for Farming Purposes CETS No.: 087. Council of Europe,
Treaty Office. <http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/087> (2016, January, 21).

* European Convention for the Protection of Animals for Slaughter CETS No.: 102. Council of Europe, Treaty Office.
<http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/102> (2016, January, 21).

3 European Convention for the Protection of Vertebrate Animals used for Experimental and other Scientific Purposes
CETS No.: 123. Council of Europe, Treaty Office. <http://www.coe.int/en/web/conventions/full-list/-/conventions/
treaty/123> (2016, January, 21).

* European Convention for the Protection of Pet Animals CETS No.: 125. Council of Europe, Treaty Office.
<http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/125> (2016, January, 21).

3 Komocos, FO.M. (2006). O moHATHH eBPOIEHCKOr0 MeXIyHAPOIHOTO IpaBa. Poccutickuii eaicezo0HUK
MmedncoyHapoonoeo npasa. Cankr-IlerepOypr: ConnansHo-komMmepueckas pupma «Poccus-Hesay, 195.

® Traité instituant la Communauté économique européenne (avec annexes et Protocoles) (fait 4 Rome, le 25 mars
1957) 294 UNTS 3. <https://treaties.un.org/doc/Publication/UNTS/Volume%20294/v294.pdf> (2016, January, 21).

" Declaration on the Protection of Animals. In Treaty on European Union (done in Maasticht on 7 February 1992) C
191 Official Journal of the European Communities, 103. <http://eur-lex.curopa.cu/legal-
content/EN/TXT/PDF/?uri=0J:C:1992:191:FULL&from=EN> (2016, January, 21).

¥ The Protocol on protection and welfare. In Treaty of Amsterdam amending the Treaty on European Union, the
Treaties establishing the European Communities and certain related acts (done in Amsterdam on 2 October 1997) C
340 Official Journal of the European Communities, 110. <http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:11997D/TXT&from=EN> (2016, January, 21).

? Consolidated version of the Treaty on the Functioning of the European Union (done at Lisbon on 13 December
2007) C 115 Official Journal of the European Union, 47. <http://eur-lex.europa.cu/resource.html?uri=cellar:88f94461-
564b-4b75-aef7-c957de8e339d.0006.01/DOC_3&format=PDF> (2016, January, 21).
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In 2014 Ukraine signed' and ratified” the Association Agreement between the European Union and
its Member States, of the one part, and Ukraine, of the other part (hereinafter — AAEUU or Association
Agreement). Ukraine’s participation in international treaties implies fulfillment of international
obligations®. The Association Agreement mentions «animal welfare standards» (Section 4, Chapter 4, Art.
59, para. 2)*, which means standards for the protection of animals as developed and applied by the Parties
and, as appropriate, in line with the OIE standards and falling within the scope of this Agreement (Art. 62
para. 13). Since 11 July 1994, Ukraine is a member of the OIE - an organization that authored Terrestrial
Animal Health Code’ and Aquatic Animal Health Code® to which the EU-Ukraine Association Agreement
refers (particularly, Art. 62, para. 2).

Conclusions. The twentieth century saw a fundamentally new nature of legal systems for the history
of law — the transition from general to specific, i.e. securing universal legal norms in international law and
its impact on national legal systems. The researchers embraced this legal trend of globalized world in the
second half of the twentieth century. As a universal tendency in regulation, it was formed in the League of
Nations conventions. International law set standards for national legal systems to follow. This practice was
confirmed after the creation of the United Nations against the background of the active codification of the
UN and its organs, especially the International Law Commission and other international institutions
involved in international law-making including regional ones. The Council of Europe together with some
other regional organizations played a significant role in the process of elaborating legal regulation standards
and measures. In less than half a century the Council of Europe prepared and opened for signature more
than 200 international conventions in various fields. Most of instruments became substantial international
legal (statutory) standard to transpose in domestic law not only for Member States but also for the third
states.

In the second half of the twentieth century, there were a number of conventions that focused
particularly on the protection, preservation and conservation of endangered wildlife. Since the late 60s of
the twentieth century, the Council of Europe adopted five conventions, which articulated the basic
principles and standards of animal welfare: farm, laboratory, pet animals and wild animals kept as pets.

The main international legal developments in the second half of the twentieth century were the
recognition of animals as sentient beings in the fundamental treaty establishing the EU. This rule of
international law is the key to the further development of international legal standards aimed at the
protection and welfare of animals.
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BLACK FLAG RISING ISIL IN SOUTHEAST ASIA

The article deals with unconventional security threats in Southeast Asia. The object of the
research is to determine the scope and dimensions of ISIL’s penetration into Southeast Asia and
assess the effectiveness of some of the main policies that have been put into place to address
the group’s activities in this part of the world. The conclusion of the research is that ISIL has
established a foothold in Malaysia, Indonesia and, to a lesser extent, the southern Philippines.
Not only nationals of those three countries are known to have travelled to fight with ISIL in the
Middle East, but many prominent Islamist groups and leaders in the region have pledged their
allegiance to the group. Numerous jihadist suspected of plotting bombings and other acts of
violence have been arrested, some of whom have subsequently been connected to the official
state apparatus.

Key words: the Abu Sayyaf Group (ASG), Australian Federal Police (AFP), the Bangsamoro Islamic
Freedom Fighters (BIFF), Islamic State in Iraqg and the Levant (ISIL), caliphate, the Global
Movement of Moderates (GMM), the Middle East, Southeast Asia, the Moro Islamic Liberation
Front (MILF), the Southeast Asia Regional Centre for Counter-Terrorism (SEARCCT).

Although the prime focus of Islamic State in Iraq and the Levant (ISIL) has been on establishing a
state - a caliphate - in the Middle East, it has also sought to gain a presence beyond that area. Southeast
Asia is one region that’s now receiving increased attention as a potential beachhead for the group. Most
concern has focused on Malaysia, Indonesia, the southern Philippines and the Malay Muslim provinces of
Thailand.

Estimates of the number of Malaysians who have travelled to Syria and Iraq, to participate in the
group’s jihadist struggle, range from 30 to 150. A number of them have already returned home and are now
playing an active role in encouraging heightened domestic militancy. Since 2013, 122 people have been
detained for having some type of connection to ISIL.

Estimates of the number of Indonesians who have travelled to fight with ISIL vary, although the total
could be more than 500. Especially prisons have proven to be an effective conduit for ISIL recruitment,
both for disseminating the group’s propaganda and for fostering support for the militant missives that it
espouses. Within the country, a number of Islamist entities have also openly campaigned for ISIL,
organising mass gatherings at which more than 2,000 Indonesians have expressed support for the group.

ISIL’s influence in the Philippines isn’t thought to be as extensive as it is in either Malaysia or
Indonesia. However, there are signs that the group has sought to extend its reach there, particularly in
Mindanao, where at least two rebel groups have sworn allegiance to the organisation. Arguably more
relevant in terms of ISIL’s threat to the Philippines is the potential for the estimated 2.5 million expatriates
who live and work in the Middle East to be co-opted as a vehicle for jihadi recruitment or targeted for direct
attacks.

ISIL’s influence in Thailand has been marginal. Although intelligence sources believe it has tried to
establish links among the separatist groups fighting in the kingdom’s so-called «deep south», there’s so far
been no sign that those attempts have yielded results'.

After September 11, 2001, Southeast Asia came into focus of USA antiterrorism strategy. Catching
their attention was the Islamic revival in the region which began in the 1980s and gained momentum in the
1990s, the region’s complex geography and porous borders, weak states, Islamic rebellions and ethnic
strife. Some observes went so far as to liken Indonesia to another Afghanistan and Abu Sayyaf to the
Taliban. After U.S. military action against the Taliban, reports circulated that al-Qaeda operatives and
Arabs fighting for the Taliban were fleeing to the Southeast Asia and getting involved in the ethnic conflict
in the Moluccas and Central Sulawesy. Other analysts feared that Southeast Asia with its weak and
unregulated banking system would become a financial hub for international terrorists. In short, Southeast

! Chalk, P. (2015). Black flag rising ISIL in Southeast Asia and Australia. Australia: the Australian Strategic Policy
Institute, 5.
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Asia was proclaimed as the «second front» in the war against international terrorism'.

Malaysia is generally regarded as the main focal point for ISIL support and influence in Southeast
Asia. Estimates of the number of its citizens, who have travelled to Syria and Iraq to participate in the
group’s jihadist struggle, range from 30 to 150. In May 2014, a former factory worker, Ahmad Tarmini
Maliki, earned the dubious honour of being the first Malaysian linked to ISIL to die as a suicide bomber,
after he drove a sports utility vehicle packed with explosives into the local headquarters of an Iraqgi SWAT
unit near Ramadi in Anbar Province. Since then, there’s been at least one more «martyr» attack, and the
overall number of nationals from this particular Southeast Asian state killed while fighting for ISIL is now
in the range of between 10 and 15.

While most of those who left for Syria and Iraq are thought to still be fighting in the Middle East
alongside Indonesian volunteers, a few are known to have returned to Malaysia and are thought to be
playing an increasingly active role in encouraging Islamist militancy in the country. According to informed
commentators, at least 122 people have been arrested for having some sort of tie to ISIL since 2013. The
main zones of militancy appear to include the states of Kedah and Perak as well as the capital, Kuala
Lumpur, where a nascent ISIL network under the command of Murad Halimudin (aka Murad Sudin) - an
ex-leader of the now defunct Kumpulan Militan Malaysia - is believed to have taken root’.

One highly publicised dragnet against Sudin’s cell occurred in August 2014, when he and 19 other
«seasonedy jihadists were taken into custody for planning to bomb bars, discos and the prominent Carlsberg
brewery in the federal administrative centre of Putrajaya. Although the alleged plot had apparently not
proceeded beyond the discussion stage, law enforcement sources claimed that the people involved had
bought aluminium powder (a potential explosives ingredient), had been inspired by ISIL and intended to
travel to Syria and Iraq for further training’.

More recently, on 5 April 2015, authorities detained a further 17 people in Kedah and Kuala Lumpur
for conspiring to kidnap the Prime Minister, the Defence Minister, the Home Minister and other high-
profile figures as leverage to force the release of all ISIL prisoners and suspects held under counterterrorist
laws. Later that month, another dozen alleged jihadists were intercepted on Mount Nuang in Central
Selangor state with 40 kilograms of explosive material that was apparently being prepared for attacks
against undisclosed government buildings, police stations and other «strategic» targets in and around the
Malaysian capital®.

Two of those held in the April 2015 arrests were later found to be members of the Royal Malaysian
Air Force who were purportedly facilitating the travel of Malaysians to the Middle East. The earlier raid in
August 2014 also resulted in the arrest of uniformed personnel - two commandos, who were charged with
encouraging membership in al-Baghdadi’s group. These cases have generated considerable concern among
security officials that ISIL’s ideology is now resonating with some elements of the armed forces. Indeed,
authorities in Kuala Lumpur concede that at least 71 soldiers are known to have some sort connection to the
group, although what that involvement entails and whether it goes beyond passive sympathy remain
unclear’.

Indonesia is the world’s largest Muslim state, and because of the past activities of Jemaah Islamiyah
(JI) it’s the one Southeast Asia country with the most extensive experience of dealing with transborder
jihadist-inspired terrorism. The nation has received considerable attention as a potential beachhead for
regional ISIL extremism and, as in Malaysia, there are definite signs that the group is making decisive
inroads into the polity.

The Indonesian pro-ISIS groups, prompted by the need to be united under one umbrella, have
established the Jamaah Ansharut Daulat (JAD), in March 2015. JAD comprises students of Aman
Abdurrahman who previously joined various groups. Indeed the key leaders of KN (Katibah Nusantara)

! Riiland, Jiirgen (2004). The Nature of the Southeast Asia Security Challenges. <http://www.swp-berlin.org/
fileadmin/contents/products/projekt papiere/R_land Southeast Asian Security Challenges ks.pdf>.
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such as Bahrum Syah and Abu Jandal are former students of Aman. JAD considers its main mission to be
the facilitation of a more coordinated communication between Indonesian fighters in Syria and ISIS
supporters in Indonesia'.

Disturbingly, a leaked report from the Australian Federal Police (AFP) in March 2015 profiled two
Indonesian commercial airline pilots who had possibly joined ISIL in the Middle East. The first was named
as Ridwan Agustin, who had flown for the Malaysian-based discount airline AirAsia and was now thought
to be living in Raqqa. The second, identified as Tommy Hendratno, a former employee of the charter
company Premiair as well as the national carrier Garuda, started posting extremist Islamist-related material
on a Facebook account at the end of 2014. Although at the time of writing there’s no firm evidence that
either had been inducted into ISIL’s ranks, that this may have occurred remains a matter of concern for
intelligence and counterterrorism officials in several countries. Certainly, the AFP is taking the issue
seriously, warning authorities in the US, the UK, Singapore, Indonesia, Malaysia, Switzerland, Germany
and France that the men’s access to and knowledge of aviation security and safety regimes could facilitate
attacks similar to past global events involving aircraft.

Prisons have proven to be an especially effective conduit for ISIL recruitment by both disseminating
the group’s propaganda and fostering support for it. A strong sense of jihadist solidarity and affinity has
been allowed to develop among inmates, making the penal system a hub for terrorist indoctrination. Several
factors have contributed to this dysfunctional state of affairs, including corruption, overcrowding, organised
violence, protection rackets, the limited available intelligence on detainees and their activities, and poorly
managed, trained and paid. Even in maximum-security penitentiaries, prisoners have had a remarkable
degree of latitude to not only access ISIL literature and translations but also to issue proclamations of
allegiance that have found an audience among other detainees as well as the public.

A number of Indonesian Islamist entities have openly campaigned for ISIL. The largest and most
vocal is the Forum of Islamic Law Activists (FAKSI), which was set up in early 2013 under the combined
leadership of Tuah Febriwansyah (aka Muhammad Fachry) and Bahrum Syah, with Aman Abdurrahman
acting as the spiritual mentor. The group’s ostensible aim is to impress on the public the theological
criticality of the current struggle in Syria, presenting it as the fulfilment of an ancient Islamic prophecy that
the final battle at the end of the world will begin and end in the Levant.

Another entity that has been influential in generating grassroots support for ISIL is the Forum
Pendukung Daulah Islamiyah (FPDI). Dr Amir Mahmud (a veteran of the Afghan mujahideen) founded the
group on 15 July 2014 and, like FAKSI, it has staged a series of public gatherings to promote al-Baghdadi
and his cause. More than 500 men attended FPDI’s inaugural meeting outside the Baitu Makmur Mosque in
Solo, during which they openly backed the establishment of a dedicated Islamist caliphate in the Middle East.

The country’s most active terrorist group, Mujahideen Indonesia Timor (MIT), has also pledged
allegiance to ISIL. Santoso (aka Abu Mus’ab al-Zarqawi al-Indonesi), a former field commander in JAT,
leads the group. It acts as an umbrella movement for militants based in the simmering conflict zones of
Poso, Palu and Bima and has been linked to numerous attacks on the police. Despite an intense crackdown
on its activities, MIT continues to threaten domestic security and according to intelligence officials has a
high potential to commit terrorist acts and accept fighters from the international Islamist network into its
membership.

Overall, more than 2,000 Indonesians are thought to have declared support for ISIL. While many of
these individuals will probably neither seek to go to Syria or Iraq nor propagate violence, the figure is
indicative of the residual appeal that the idea of a caliphate can have in a devout public. As with Malaysia,
there are fears that at least some of these individuals will seek to carry out attacks in the group’s name.
Those concerns received a significant fillip in March 2015, when a homemade chlorine bomb consisting of
several bottles and a timer was discovered at the ITC Depok shopping mall in Jakarta. Although no
explosion occurred, the device involved was very similar to one used by ISIL against Kurdish forces in Iraq
three months earlier, and the attack itself was the first time that such a strike had been attempted in
Indonesia. Another potential target that has received attention is the Borobudur Temple in Java, a major
tourist attraction and the world’s largest Buddhist monument. An ISIL-linked Facebook page in August
2014 called for the site to be demolished by Islamic caliphate mujahedeen, in the same manner as Taliban
fighters destroyed the statues at Bamiyan in Afghanistan in March 2001.

! Arianti,V and Jasminder, S. ISIS’ Southeast Asia Unit: Raising the Security Threat. <https://www.rsis.edu.sg/rsis-
publication/icpvtr/co15220-isis-southeast-asia-unit-raising-the-security-threat/#.Vng4vbalL St8>.
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While ISIL’s influence in the Philippines isn’t thought to be as extensive as in Malaysia or
Indonesia, there are definite indications that the group has sought to extend its reach to the country,
particularly the Muslim majority islands of the south. In July 2014, an Australian-born Christian convert to
Islam and regular attendee of the al-Risalah salafi centre in Sydney, Musa Ceratino, was arrested in Cebu
City for inciting terrorism on the internet and urging Filipinos to join the jihad in Syria and Iraq. More
disturbing have been several reported incidents of ISIL elements seeking to recruit sympathisers and
followers from schools and universities in Mindanao, purportedly promising to pay 7,000 Philippine pesos
(A$209) as a joining bonus.

The dominant rebel group in the area, the Moro Islamic Liberation Front (MILF), has vociferously
denounced al-Baghdadi and his movement. Despite MILF’s firm rejection of al-Baghdadi, at least some
Filipinos are thought to have left for the Middle East to fight for his cause. In August 2014, leaked
government documents claimed that as many as 200 nationals had infiltrated Iraq to undergo military
training with ISIL, warning that many of these individuals intended to return to the Philippines to wage
jihad as hardened and experienced Islamists.

Perhaps a somewhat more concrete indicator of ISIL’s impact in the Philippines is pledges of support
that have been made by at least two rebel entities: the Abu Sayyaf Group (ASG) and the Bangsamoro
Islamic Freedom Fighters (BIFF).

Of the four main countries of concern in Southeast Asia, Thailand is the one where ISIL’s influence
is the least prominent. Although intelligence sources believe the group has tried to establish links in the
loosely organized milieu of separatist groups fighting in Yala, Pattani and Narithiwat but no sign that these
attempts have yielded any concrete results in either operational or logistical terms',

Indeed, the US State Department’s Country reports on terrorism 2014 specifically stated: «There was
no direct evidence of ... linkages between ethno-nationalist Malay Muslim insurgent groups in southern
Thailand and ISIL or other international terrorist networks ... While Thai officials have long expressed
concern that transnational terrorist groups could establish links with southern Thailand-based groups, there
have been no indications that transnational terrorist groups were directly involved in the violence in the
south, and there was no evidence of direct operational links between southern Thai insurgent groups and
regional terrorist networks®.

Responding to ISIL

Malaysia has introduced various measures to counter ISIL activities. On 1 July 2003 was officially
launched the Southeast Asia Regional Centre for Counter-Terrorism (SEARCCT) which serves as a leading
centre in the Southeast Asia region to train and enhance the capacity of enforcement, security and
government officials on counter-terrorism issues in collaboration with established think-tank institutions
and international organisations’.

On 7 April 2015 the Malaysian government was passed an anti-terrorism law The Prevention of
Terrorism Act 2015 (Malay: Akta Pencegahan Keganasan 2015, abbreviated POTA). It enables the
Malaysian authorities to detain terror suspects without trial for a period of two years. POTA also does not
allow any judicial reviews of detentions. Instead, detentions will be reviewed by a special Prevention of
Terrorism Board. The POTA bill has been criticised by opposition elements as a reincarnation of the former
Internal Security Act, which was revoked in 2012*.

Another organisation that’s been highly active in the war of ideas is the Global Movement of
Moderates (GMM) which was established as an initiative of Prime Minister Dato’ Sri Mohd Najib in April
2012. The group has spearheaded a number of events aimed at building a network of non-traditional civil-
society stakeholders to hone and disseminate credible counter-narratives to ISIL’s ideology, including
roundtables, workshops, university and college outreach programs and at least one information technology
conference’.

' Chalk, P. (2015). Black flag rising ISIL in Southeast Asia and Australia. Australia: the Australian Strategic Policy
Institute, 12-14.

? State Department 2015. Country reports on terrorism 2014, Bureau of Counterterrorism, Department of State,
Washington DC, June. <http://www.state.gov/documents/organization/239631.pdf>.

3 The Southeast Asia Regional Centre for Counter-Terrorism (SEARCCT)/ The Ministry of foreign affair of Malaysia.
<http://www.searcct.gov.my/about-searcct/introduction>.

* The Prevention of Terrorism Act 2015 (Act 769 Laws of Malaysia). <http://www.federalgazette.agc.gov.my/
outputaktap/aktaBI 20150604 Act769(BI).pdf>.

* The Global Movement of Moderates. The Ministry of foreign affair of Malaysia. <http://malaysiaunsc.kln.gov.my/
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In order to minimise the potential for Malaysia becoming a finance hub for ISIL (and other militant
groups), the parliament passed an amendment to the country’s 2001 Anti-Money Laundering, Anti-
Terrorism Financing and Proceeds of Unlawful Activities Act, with effect from 1 September 2015'. The
modification significantly widens the government’s investigation and enforcement authority to track and
freeze monies that directly or indirectly support extremist militant activity, in line with standards specified
by the Financial Action Task Force on Money Laundering.

At the forefront of the battle against terrorism are specialised military, law enforcement, and civil
defence units, namely: 11th Uniform Squadron Rejimen Gerak Khas, Alpha Platoon of PASKAL, Flight
Hostage Rescue Team PASKAU, Counter-Revolutionary Warfare 69 Commando of PGK, Special Actions
Unit ozf PGK, Marine Combat Unit, Rapid Actions Troop, Special Task And Rescue, Special Tactical
Group”.

The government has also moved to promote anti-ISIL messaging. In October 2014, the Malaysian
Islamic Development Authority, which oversees most of the country’s mosques and Muslim clerics, issued
a fatwa against al-Baghdadi’s self-styled caliphate, labelling it illegal under sharia law and denying the
status of «martyr» to those who die fighting for it. The authority has since sought to ensure that Friday
sermons have dedicated sessions that educate Muslims on the peaceful meaning of jihad and explaining
why those who seek to subvert it for their own deviant causes can’t be trusted as «true» representatives of
the Islamic faith’.

Indonesia has reacted more forcefully to the appearance of ISIL than it has to any other militant
entity in its history. Then President Susilio Bambang Yudhoyono officially banned the group in August
2014, making it a crime for any person to belong to it or directly support its operations. The current
administration of Joko «Jokowi» Widodo has stepped up efforts to prevent nationals going abroad to join
ISIL and in January 2015, Tedjo Edhy Purdjanto, the Minister for Political, Legal and Security Affairs,
announced that he would seek to revoke the passport of anyone who had fought for the movement in the
Middle East or had attempted to do so. The government has complemented these moves by instituting
closer and stricter surveillance of Indonesians already known to be in Syria, Iraq and Turkey, particularly
those who may be seeking to return home*.

On 30 June 2003 Indonesia was launched Special Detachment 88. It’s an Indonesian Special Forces
counter-terrorism squad, and part of the Indonesian National Police which is funded, equipped, and trained
by the United States and Australia. The unit has worked with considerable success against the jihadi
terrorist cells linked to Central Java - based Islamist movement Jemaah Islamiyah to be home to radical
networks, such as Poso, Palu, Bima, Ambon and East and Central Java’.

In June 2015 Indonesia created a new joint special operations command, within the Tentara Nasional
Indonesia (TNI - the armed forces). The squad, which is based in Sentul, West Java, has a complement of
81 highly trained and experienced personnel drawn from the army, the navy’s Special Operations Unit and
the air force’s Bravo 90 Team. The force has been designed to be small and «lean» to facilitate swift
deployment and can be mobilized at short notice, either at the direct request of Special Detachment-88 or
by presidential order®.

Indonesia also launched an Interdepartmental National Anti-terrorism Agency (BNPT), which has
made significant progress in countering terrorism in the country and the region. The Indonesian government
also developed a framework on combating terrorism based on six principals, which outline the supremacy
of the law, indiscrimination, independence, democracy and participation’.

index.php/malaysia-at-the-unsc/malaysia-s-commitment/global-movement-of-moderates-gmm>.

! Anti-Money Laundering, Anti-Terrorism Financing and Proceeds of Unlawful Activities Act 2001 (Act 613 Laws of
Malaysia). <http://www.bnm.gov.my/index.php?ch=en_legislation&pg=en_legislation_act&ac=879>.

2 Counter-terrorism in Malaysia. <https://en.wikipedia.org/wiki/Counter-terrorism_in Malaysia>.

3 Chalk, P. (2015). Black flag rising ISIL in Southeast Asia and Australia. Australia: the Australian Strategic Policy
Institute, 19.

* Chalk, P. (2015). Black flag rising ISIL in Southeast Asia and Australia. Australia: the Australian Strategic Policy
Institute, 17.

> Special Detachment 88. <https://en.wikipedia.org/wiki/Detachment 88>

6 Chalk, P. (2015). Black flag rising ISIL in Southeast Asia and Australia. Australia: the Australian Strategic Policy
Institute, 17.

" Van den Heric, L., Schrijver, N. (2013). Counter-Terrorism Strategies in a Fragmented International Legal Orders.
United Kingdom: Cambridge University Press, 60.
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Jakarta has also emphasized hearts-and-minds endeavors to counter ISIL. The government has
consistently stressed that ISIL’s agenda is contrary to the unitary state ideology of Pancasila, asserting that
it represents a direct threat to the country’s underlying cultural and religious diversity. Indonesia has also
increasingly exhorted community leaders, Muslim elders and Islamic clerics to speak out against the
extremist missives of al-Baghdadi.

Efforts have also been made to track Islamic websites and social media chat rooms and shut down
those considered to contain radical material. On 30 March 2015, the National Anti-terrorism Agency drew
up a list of 22 electronic media outlets that were deemed to be detrimental to national security and were
subsequently blocked by the Ministry of Information and Communication Technology.

Conclusion. One of the biggest unconventional security issues for Southeast Asia nowadays is
ISIL’s penetration into the region. The three countries most seriously affected by ISIL’s influence -
Malaysia, Indonesia and the Philippines - have all taken rigorous steps to address the group’s activities.
Despite the authorities of Malaysia and Indonesia have introduced various measures to combat ISIL
activities, such as the creation of a special center for counter terrorism, joint special operations command,
passed special antiterrorism law, promoted anti-ISIL messaging, monitored the web sites, the problem of
terrorism still exists and requires joint efforts of Southeast Asian’s countries to deal with this problem.
However both Malaysia and Indonesia are still concerned whether their approach as outlined above is
effective against this unconventional terrorism.

— In Malaysia, there’s been huge criticism towards the «Prevention of Terrorism Act 2015» as a
significant and unjustified departure from the present legal process. Some have interpreted this as an
attempt to silence legitimate opponents of the government and some kind of instrument to guaranty the
political «status quo» for the ruling coalition and concern remains over the possible implications of the
government’s deliberate politicization of Islam.

— In Indonesia, problems with radicalization and recruitment in prisons as well as the largely
unchecked and unregulated proliferation of Islamist literature loom so does the potential remilitarization of
domestic terrorism.
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MODERN SCIENTIFIC DISCOURSE ON DEFINITION
AND ESSENCE OF ETHNOPOLITICAL CONFLICT STUDIES

The article aims to analyze evolution of the science about conflicts in multiethnic societies and
scientific discourse on its definition and essence. It is shown that at the beginning this science
was developed as the part of social conflict studies, but later as a separate science under the
name «Ethnic conflict studies». Revealed that since the beginning of the 90’s a considerable part
of the researches, whose number is gradually increasing, began to call and interpret it as
«Ethnopolitical conflict studies». The article proposes author’s definition and interpretation of
this branch of studies. It is affirmed that it can act in three roles: as special science, as an
educational discipline and as an art of conflict transformation and resolution. The author argues
that such a name and such an interpretation of the essence of this science is more correct,
adequate, constructive, creative and promising.

Key words: scientific discourse, ethnic conflicts, ethnic conflict studies, ethnopolitical conflicts,
ethnopolitical conflict studies.

AKTyaJIbHICTh TeMH JaHOi cTaTTi OOyMOBIIEHA IIJIOI0 HU3KOIO 00 €KTUBHUX 1 CyO’€KTHBHUX,
BHYTPINIHIX Ta 30BHINIHIX YMHHUKIB. OCHOBHUMH cepell HUX, Ha Hall MOTJIs, MOXKHA BBaxaru Taki. [lo-
Tiepiue, e pi3ka eckaiayis emHonoaimuyHux Kongaikmie y npyriu nmonosuti XX — Ha nmouatky XXI cT. ma
3pocmanHa macuwimabie ix xamacmpogiunux Hacriokie. 3a MigpaxyHKaMU aMEepPHKaHCHKOTO IoJIiTonora 3.
bxesincekoro, Ha moyaTok 90-x pokiB XX cT. B KOH(DIIKTaX, SKi BiH HA3BaB IIOJITHYHO BMOTHBOBaHOIO
KpHBaBOIO pizaHnHOIO» (politically motivated carnage) 3arunyio Bxe 87,5 MiH., mpudomy 33,5 MITH. 3 HUX
— 3i 36poer0 B pykax Ta 54 MUIH. LMBiIbHOrO HaceneHHs'. Po3Mipun MaTepiadbHHX 30HMTKIiB Bim muX
KOH(TIKTIB B3arajli CsITal0Th acTPOHOMIYHHMX IUQp 1 HE MiAJAIOTHCS TOYHWUM IifpaxyHKam. 3a IaHUMHU
amepukancbkoro Llentpy Cucremuoro Mupy (CSP) B mepioxg 3 1946 mo 2014 pik BKIIOYHO y CBITI
BinOynocst 324 30poiiHux KOH(MIIKTH (35 3 HUX TPUBAIOTH 1 JI0Ci), B KOXKHOMY 3 SIKMX THHYJIO noHaa 500
oci6 mopoky. IlokazoBo, mo 275 3 mux KOH}IIKTIB, TOOTO Maibke 85%, mo cyTi cmpaBu Oyim
eTHonoyiTHYHUMHU. Jlo TOro *, 156 3 HHUX, TOOTO OiNbIlle MOJOBUHU, MOTPAMMIN J0 KATErOpid «ETHIUHI
BiliHM» (ethnic wars), «eTHIYHI TpPOMaJASHCBKiI BiiiHM» (ethnic civil wars), «etHiuHi Oo¥oBi aii» (ethnic
warfares) Ta «CemapaTHCTChKi IOBCTAHHs (separatist rebellions) .

[Mo-npyre, 3acocmpenns maxozo muny Konguikmy 6 cxionomy pecioni Ykpainu, mo cramnocs 2014 p.
Ho pedi, daxiBmi Bxke 3ramysaHoro llentpy CuctemHoro Mmpy oxapakTepu3yBail Iiel KOH(QIIKT sk
«eTHIYHA BilfHa» Ta «cemapaTUCTChbKUU pyx». TakuM umHOM, YKpaiHa cTana BOCBMOIO MOCTPaISHCHKOIO

! Brzezinski, Z. (1993). Out of Control: Global Turmoil on the Eve of the Twenty-First Century. New York: Charles
Scribner’s Sons.

2 Marshall, M. (2015). Major Episodes of Political Violence 1946-2014. <http:www.systemicpeace.org/warlist.htm>
(2016, civens, 15).
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KpaiHOIO, Ha TepeHaxX SKOI BHOYXHYB MaXJHMBHA €THOMONITUYHWUN KoH(DmikT. 3a manumu 12-toi
Momitopunarosoi micii OOH 3 npas mronuan B Ykpaini Ha 09.12.2015 p. B HpoMy 3arunym 9 098 gonoBik
i1me 20 732 Oynm nopaneHi. «L{s KiIbKiCTh BKJIFOUA€E B ceOe IMBIIbHE HACEIECHHS, YKpaiHChKI 30pOiiHI criin
Ta 036poeni Tpymm»'. OTiKe, i B YKpaiHi J0CiIiKeHHs Npo6IIeM eTHONOMITHIHUX KOHMIIKTIB, 0COBIMBO iX
BPETYJIIOBaHHS, TpaHc(hOpMaLlii Ta Po3B’si3aHHA MEPEHIUIN 13 CYyTO TEOPETHYHHX MipKyBaHb B MPAKTHYHY
TUIOILMHY.

[To-Tpere, BKkpail nosinbHull npoyec CManoBieHts, po3euUmKy ma iHcmumyyionanizayii i recimumayii
ETHOTIONITUYHOT KOH(IIKTOJIOTII K OKpEMOi, CIieliadbHOI HayKH YM HAyKOBOT'O HANpPSMKY Ta HaBYAJIbHOT
JIUCIUTITIHYU, TIOKITUKaHOI BYACHO 1 aJIeKBAaTHO JIOCIIKyBaTH, BHBUATH Ta BUCBITIIIOBATH KOHQIIKTH, IO
MEpPMaHEHTHO HYPTYIOTh B IIOJIICTHIYHUX KpaiHax, a TOJIOBHE — IOTYBaTH IPAaKTHYHI peKOMEHAAIil momo
3aro0iraHHs ecKayarii HOBUX KOH(IIIKTIB Ta po3B’sI3aHHS T.3B. «3aMOPOKEHUX KOHQIIIKTIBY.

[o-ueTBepTe, He documb GuUCOKUIl pideHb HAYKO60I po3pobKu NaHOI MPOOIEMATHKH Y 3apyOiKHIN
HAyKOBIM JiTepaTypi, HE TOBOPSYM BXKE MPO BITUM3HSIHY. 3apajyl HAYKOBOI CIPaBEIJIMBOCTI, CIIiJ
3a3HaYMTH, 110 X04a L MpobiieMaTuka royaja MpUBEpPTaTH yBary JesSKUX 30BCIM HeOararbox 3axiJHUX
JIOCITITHUKIB JIMIIE B JAPYTil MOJOBHHI XX CT., IX BHECOK, THM HE MEHIII, € JJOCUTh TOMITHUM 1 BarOMUM.
Ie, mepmr 3a Bce, npanti H. ['neitzepa, /. TopoBus, T. I'yppa, I'. Enmepa, M. Ecmana, [Ix. Pormmnsaa Ta
iH. Cepel poCiiicbKHX JOCHIJHHUKIB Ha 3raJKy 3acIyroBylOTh mpaui P. AGmynatinoBa, B. ABkceHT €Ba, A.
Axknaega, E. [1aina, B. Tumikosa Ta iH. [l{ogo ykpaiHChKHUX TOCIITHUKIB 1€l MPOOIEMATHKH, TO TYT MOXKHA
Hazsatu 1. Bapsaps, O. Kaprynosa, I. Kpeciny, B. Koruropenka, O. Maiibopony, I'. Ilepenemnmio, tO.
Pumapenka Ta iH.

MeTta Ta 3aBAaHHS CTAaTTi MOJIATAIOTH Yy Cpobax IOCTIIKEHHS MPOIEeCy SBOJIOMII €THOMOMITHYHOT
KOH(QIIKTOJNOTIl SIK OKpeMOi, CIelialbHOi, KOHYe MOTPiOHOI 1 MEePCHeKTHBHOI HAyKH, HaBYaJIbHOI
JUCIUTUTIHU Ta MUCTELTBA YTNPABIiHHSA KOH(IIIKTAMH B €THONOJITHYHIN Ta iHmMX cdepax CyCHiIbHOTO
KATTS TIOJIETHIYHMX KpaiH, a TaKoX aHami3y HAayKOBOTO AWCKYPCy WIOAO i BH3HAYEHHS, CYTHOCTI Ta
¢dyHKIi# TOIIIO.

Bukaax wmarepiany. EtHomoniTHuHI KOH(IIKTH, MO 3 Jpyroi IMOJOBMHHM XX CT. HaOyiIu
[JI00ATBHOTO XapaKkTepy, CTATU MPOBICHUKOM, OCHOBHOIO NMPUYMHOIO 1 BOJHOYAC HACTIJKOM HACTaHHS
HOBOI €II0XH, Ky, Ha Halll IIOTJIs/l, MOXKHA Ha3BaTH «EIOXOI0 €THOMOMITHYHOI TypOyseHTHOCTI». CBiTOBa
HAyKOBa CITIJIbHOTA BHSBUJIACS 3aCKOYCHOIO TAKUM HECIIO[IBAHUM JUIS HEl MepediroM moJIii, 30kpeMa T.3B.
«emHiuHUM peHnecarcomy. Y LIl cuTyallil BOHa He oApa3y moOaumia BCIO MacIUTaOHICTb Ta BEJMYE3HY
HeOe3MeKy HOBOro riodaiibHoro BHKIIMKY Ta He BidyyJia HEOOXIHOCTI MOIIYyKY TEPMIHOBOI i aJleKBaTHOI
Bigmoini Ha HbOro (TyT «BuKink» Ta «BiamoBigs» Tiymauathes B po3yminHi A. Toiin6i). HaykoBa
CIUIBHOTA, 30KpeMa, MPOJEeMOHCTPYBajla HErOTOBHICTh BiIIMOBUTHCS BiJl IaHy4oi TOAI MapaiurMu —
MOCTYIIOBOTO, ajie¢ HEOAMIHHOTO i HEBIJBOPOTHOTO 3aHEMajy pOJi €THIYHOCTI i €THIYHOTO B CYCHUIBHO-
MOJIITUMHOMY HTTI — Ta IIBUJKO MEPEUTH 10 PO3POOKM HOBUX ITiIXOJIB 1 KOHIICIITIH.

IToka3zoBo, mo HaBiTh Ha 3axoii HOBHM, HEOUIKyBaHHH 1 0arato B 4OMYy HE3pO3yMIIHMH THII
KOH(IIIKTIB CHOYAaTKy HE MaB HaBiTh BJIACHOI HAa3BH, 1 JOCHIIDKyBaBCI Yy paMKax COLIaJIbHOT
KOH(ITIKTOJIOTii, OCHOBHUM 00’€KTOM BHBUCHHS SIKOT OYJIM KJIACOBI, PEMIriifHI Ta MiKIEep>kKaBHI KOH(ITIKTH.
I rume niznime, geck y cepeanHi 60-x pokiB XX CT., 3’SBISETHCSA HOBA 1X HA3BA — «eMHIUHi KOHPIIKMUY
(Ethnic Conflicts). Toai X TOYMHAETHCS MPOIIEC BUOKPEMIICHHSI IIOTO THITY KOH(JIIKTIB Ta HApOHKEHHS
HOBOT HayKH, sIKa BIJIMOBITHO OTpUMalia Ha3By «emuiuna kongnixmonoziay (Ethnic Conflict Studies).

Jlo po3poOku 1€l HOBOI HAyKH IMPHIYYWIIMCS TaKi BiJJoOMi 3aXiJHi COIIioJOrH i eTHoyorw, sik: K.
Tipt, H. T'neiizep, I'. Eamep, [1. MoiiHixeH Ta iH. € mijicTaBU BBaXaTH, IO OJHUM 3 Mepmiux, me 1968 p.,
TOHATTS «ETHIYHI KOH(QIIKTH» y IIMPOKUA HayKkoBHH 0Oir yBiB amepuwkaHChKid nocmigauk I'. Emmep,
BKJIIOUMBIIM HOro IO Ha3BU CBO€I Ipali 1 oIpa3y HaJaBIIM HOMY IEBHOTO MOJITUYHOI'O 3BYyYaHHS Ta
reONOITHIHOTO BUMIpY .

Y cepenuni 70-x pOKiB MiJ TUCKOM IMOTYXXHHMX TMPOIIECIB HE JIUIIE ETHIYHOTO pPEHECaHcy, a |
nonimusayii emuiynocmi, emmuizayii norimuxu Ta BUOYXy BUKIMKAaHHX HHUMH KOH(IIKTIB OCTaHHI
OTpUMAIIM BXKE JIENIO 1HIIy Ha3BY, a caMme — «emuiuni nonimuuni kouprixmuy (Ethnic Political Conflicts)
abo npocto «emuononimuuni xongaikmuy (Ethnopolitical Conflicts). Y HaykoBuii 00ir mro HazBy 1977 p.
yBiB mpodecop KopHenbchkoro yHiBEpCHUTETY, Mpe3UIeHT AMEPHKaHCHKOI acomialii MOJITHYHHX HayK

' Haseanu invkicmo sacubnux 6id nowamxy ATO na Cxodi, nani OOH. <http://gigamir.net/ news/kyiv/regions/
pub2279699> (2016, ciuens, 15).
2 Elmer, G. (1968). Ethnic Conflicts Abroad: Clues to America's Future? Monterey: VA.
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(AAPS) Ilitep Karnenurraiin .

Jemo mizHime Ha 3axomi MOYMHAE HAPOKYBATHCS 1 HOBHH HAyKOBHH HamlpsM i Ha3BOIO
«emuononimuuna xouguixmonozisy (Ethnopolitical Conflict Studies). TIoMiTHUH BHECOK y CTaHOBIICHHS
IbOI'O HANpsAMKY 3poOMiM, IIONpaBJa OINOCEPEIKOBAaHO, 3axifHi xociinHuky, 3okpema: II. Bpacc,
M. Ecman, Jx. Pormmiba’ Ta iH.

Y mnepuriii monmoBuHi 90-X pOKiB, 0COOJMBO micis BHOyXy JKaXJIMBUX 1 TparidyHUX 3a CBOIMH
HacijikamMu KoH(ikTiB Ha TepeHax konmmHiX CPCP ta COPIO, 32 HHMU B 3axilHOMy HayKOBOMY
JIUCKYPCI MIIHO 3aKpinuiacs Ha3Ba — «emuonorimuyni kougnikmuy (Ethnopolitical Conflicts). 1le, 3a
HaIllUM TIEPEKOHAHHSM, HaWOUTbII KOPEKTHI ¥ afieKBaTHI Ha CHOTOJAHIIIHIN JeHb TepMiH 1 TOHATTS,
(3ampomioHoBane, sk Bxe 3azHadanocs, I1. KarnenmraiftnoMm) y wupokuii naykosuii obie yBiB BUIATHUH
aMepHUKaHChKU BueHU Ted Pobepm [ypp o Jlopeui, € TOCTaTHRO MiJICTaB came HOoro BBaXKaTH «0aThKOM-
3aCHOBHHKOM) €THOMONITHIHOT KOHMITIKTOJIOTIi Ha 3aX0/i.

OpHak, HOBa HayKa, sika 3aWMa€ThCsl JOCHTIHKCHHSAMHU 1 BUBYCHHSM €THOMOJITHYHUX KOH(IIKTIB, HA
3axomi ¥ 1oOcCi 4YacTO HA3WUBAETBHCA NPOCTO «EMHOKOHPAIKMONO02is», a KOHQIIKTH — «eMmHIYHUMUY.
[NosicauTH 10 PO301KHICTH y Ha3BaX MOXKHA TPbOMa OOCTaBUHAMH: 1) KOHCEPBATHBHICTIO aKaJeMidyHOI
HayKH; 2) OINbIIOI0 3pYUYHICTIO BUKOPUCTAHHS TEPMiHIB «ETHOKOH(UIIKTOIOTISD Ta «ETHIYHI KOHQIIKTHY,
HiK TEPMiHIB «ETHOIONITHYHA KOHQIIKTOJOTIS» Ta «ETHOMOJITHYHI KOH(QIIKTH»; 3) HErOTOBHICTIO YU
HeOakaHHSAM BU3HATH, L0 CIPAaBXKHIMH NPUYMHAMHU ecKanalii nuX KOH(IIKTIB € He «BTa€EMHHYEHA
MPUPOJa» UM «ippalioHaJbHA CYTHICTH» €THIYHOCTI H €THIYHOTO, a HEJJEMOKpAaTHIHA JIep)KaBHA ITOJTITHKA,
30KpeMa €THOHAIIOHAJIbHA, KYJIbTYPHA, MOBHA, OCBITSHChKA, CKOHOMIYHA, COIlIaIbHA, JIeMOTpadivyHa TOIIO.

Brim, BOpOIOBX OCTAHHBOTO JECATIIITTS TEPMIHN «ETHOIOTITHYHI KOH(IIKTH) Ta «ETHOMONITHIHA
KOH(]IIKTOJIOTis» Ha0YBalOTh BCE OLIBIIOTO MOMMPEHHS cepel] 3aXiJHuX A0ochigHuKiB. OOyMOBIIEHO 1€, Ha
Hallly JYMKYy, 3pOCTaloYUM PO3YMIHHAM CIIPaBXHbOI HPUPOAM Ta BEIMYE3HOIO JECTPYKTHUBHO-
KOHCTPYKTHBHOTO TIOTEHIIATy TAaKOTO THITY KOH(IIKTIB, BITIyTTAM iX MOTYXKHOI ecKajiaIlii B MaifOy THLOMY
Ta BHU3HAHHSM HEOOXIJHOCTI X cHeliaJibHOro i BceOiuHOro mociifpkeHHs. [liATBEpKEHHSIM IHOTO €
BHCHOBKH ¢axiBuiB LleHTpy mocmimxens eTHomonitnaHrX KoHpIikTiB Conomona Amra (The Solomon Asch
Center for the Study of Ethnopolitical Conflict) mpo Te, 0 ChOTOAHI «KOJHA KpaiHa HE Ma€ IMyHITETY BiJ
HACNIJKIB ETHIYHUX, TONITHYHUX Ta peniriiHux KoHikTiB». [lpm mpomy, 3a iX TBEpIKEHHSM,
«ETHOTIONITHYHI KOHQUIIKTH, HMOBIPHO, € 207106H0I0 noaimuynolo npodoremoro 21 cmonimms (BURIIEHO
nocmigaukamu Lentpy — O. M.-K.)*. TTorompkyrouncs y 1ioMy 3 MM BHCHOBKOM i TBEPKEHHSM, aBTOP
CTaTTi, TAM HE MEHII, BUMYIICHUH 3pOOUTH JBa CYTTEBUX yTOUHEHHA. Ilepiie: cyyacHi €THOMOJIITHYHI
KOH(IIIKTH, He UMOBIPHO, A 8ce MOYHO CMALU 20A06HOI0 NONIMUYHOI0 npobaemoro 21 cmonimms. [pyre:
el TMn KOHQUIKTIB € HNIHCHO 20108HOI0 npobnemoro 21 cmonimms, ane He JNHIIE MOJITHYHOO, a,
HIOHAWMEHIIIE, 1 COYianbHOW, i eKOHOMIYHOI0, I NPAsosoo, i be3nekosor Ta i OaraTbMa HIIMMHU, TPUIOMY
Ha 8CIX pigHsIX, 30KPEMA, JIOKATbHOMY, HAYIOHATILHOMY, PeCIOHATbHOMY Ma MIHCHAPOOHOMY.

Buxonsum 3 cy4acHOi cUTyallii, MPOTOHYEThCS YMOBHO IMOJUIATH 3aXiJJHUX JIOCIIJIHUKIB Ha TPH
BeNUKI Tpynu: 1) Ti, XTO KOPUCTYETHCA TEPMIHAMHU «ETHIYHI KOH(IIKTH» 1 «ETHOKOH(IIKTOIOTIS 1 SIKMX
OurpmricTe, 2) Ti, XTO BIJJAa€ IepeBary TepMiHAM «ETHONOJITHYHI KOH(MIIKTH» 1 «ETHOMONITHYHA
KOH(IIKTOJIOTIs» 1 SKUX MMOKH 110 MEHIIICTh, ajie CTa€ Bce Ounblie Ta 3) Ti, XTO 3aCTOCOBYE BCI i TEPMiHU
K cuHOHIMM. Ha kasb, B IXHbOMY JUCKYpCI 11010 3a3HaU€HHUX TEPMIHIB 1 IOHATH Mailke BiACYTHI crpoOu
JaTh M BIIACHI PO3TOPHYTI BHU3HAUCHHS. SIK MPaBWIIO, BCE 3BOJMTHCS JO PO3JIOTOl JECKPHIIIi 3raJlaHux
¢enomeniB. Taki MmigXxoAM TPEACTABHHUKIB TPHOX TPYI, 3 OJHOTO OOKY, (GHIKYIOTh TPAAYyC» IHOTO
JTIUCKYPCY, aJie, 3 IHIIOr0, Ha kKallb, 3SMEHIITYOTh HOr0 KOHCTPYKTHUBHICTD Ta KPEaTHBHICTb.

[MinBomssuM NPOMDKHHUI MiJCYMOK, 3a3HA4YMMO, IO HAaBITh CyYacHAa Ha3Ba HOBOI HAayKd —
«eMmHONONIMUYHA KOHPAIKMON02iA — HApOAXKyBajIacs BIPOJOBXK TPUBAJIOrO Yacy 1 JOCUTh BaXKO. SIK Bike
3a3Havajocs, He Kpamli cripaeH i 3 ii Bu3HaueHHsM. OJIHaK, 3 Tpallb 3aXiHAX JOCITITHUKIB BHIHO, IO 1 ITiJ]

! Katzenstein, P. (1977). Ethnic Political Conflict in South Tyrol. In M. Esman (ed.) Ethnic Conflict in the Western
World. Ithaca: Cornell University Press, 287-323.

? Brass, P. (ed.) (1985). Ethnic Groups and the State. London: Croom Helm; Esman, M. (ed.) (1977). Ethnic Conflict
in the Western World. Tthaca: Cornell University Press; Rothshild J. (1981). Ethnopolitics: A Conceptual Framework.
New York: Columbia University Press.

* Gurr, T. (1993). Minorities at Risk: A Global View of Ethnopolitical Conflicts. Washington: United States Institute of
Peace.

* About the Solomon Asch Center for the Study of Ethnopolitical Conflict. <https://aschcenter.blogs.brynmawr.
edu/about/>. (2016, ciuens, 16).
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EeMHOKOHPIIKMON02IEI0, 1 T eMmHONOLMUYHOI0 KOHPLIKMOA02icl0, BOHM MAalOTh Ha yBa3li HayKy, sKa
JIOCITIJKY€E STHOIOMITHYHI KOH(IIKTH, TOOTO KOH(IIKTH, IMO-TIepIie, MiK CAaMHMH €THOCaMH, a, MO-ApyTe,
MK HUMH Ta JIep>KaBoro 3a BiIajy, CTaTyC, IPUPOJHI Ta iHIL pecypcH, piIHy MOBY # KyJIbTYpYy 1 T. iH.

VY xonmumHaboMy CPCP KoH(IIIKTONOTIYHA TEPMIHOJIOTISI TIoYasia 3’ SIBJISATUCS JIUIIEe Ha moyaTky 80-X
pokiB XX CT. 1 3BoAMiacs 1O TEPMiHY «comianbHi KoHQmiKkTW». Hampukinni 80-X poKiB y HayKOBHH
JICKYPC BBOIATHCS TEPMIHH 1 IOHATTS «HAYiOHATbHI KOHIIKMUY MA «MIHCHAYIOHANbHI KOHIIKmMu» .

Ha modatky 90-X pOKIB TOYamm 3’SBISATHACS 1 Taki TOHATTSA, SK «ETHIYHI KOHDIIKTH» Ta
«eTHOKOHTiKTONOris . IHiIliaTopaMu 1bOro TPeHIy CTamu Bizomi pocifichki Bueni B. ABkceHT eB, M.
lopnan Ta E. Ilain, B. Tumkos Ta in. Ilpu npomy B. ABkceHT’€B HarosonryBaB: «BU3HaunMO €THIUYHY
KOH(QIIKTOJIOTIIO SIK KPOC-TUCHHUILTIHAPHY Taly3b CYCIUJILCTBO3HABCTBA, IPEAMETOM SIKOI € KOH(QIIIKTHI
BIJHOCHHHU €THIYHUX IpyN Ta sKa 3aCHOBaHAa Ha IO€JAHAHHI NPHUHLMIIB 1 METOAIB €THOJIOTIYHOTO Ta
KOH(ITIKTOJIOrYHOT0 aHalli3y CyCHiILHEX TPOLECiB» °. 3po3yMilo, IO JaHe BU3HAYECHHS, 5K i OyIb-sKe
iHIIe, Mae NpaBo Ha icHyBaHHA. OgHAK, TYT cilil 3poOuTH ABa 3ayBaxkeHHs. Ilo-mepie, fioro BU3HaYEHHS
«ETHIYHOI KOH(TIKTOJIOTI» K HAYKH, «IPEAMETOM SIKOi € KOH(IIIKTHI BiTHOCHHU €THIYHUX TPYyI» 100pe
KOPENIOEThCA 3 ii Ha3BOIO, ajie BUAAETHCS JeI0 BY3bKUM 3 TOUKH 30pY BpaXyBaHHS peallbHUX IPOLECIB, IO
TOYATHCSl B MOJIIETHIYHUX KpaiHaX. AJDKe TYT KOH(QUIIKTH BigOyBalOThCS HE TUIBKH 1 HE CTUIBKH MIX
eTHIYHHMH CITITBHOTAMH, CKIIBKH M HUMH 1 JIep>KaBoro Ta ii iHcTuTyTaMu. [lo-nmpyre, mpu IOCTiIKEeHH]
TakuX KOHQUIIKTIB, Ha Hall TMOIJIAA, HE BapTo OOMEXKyBaTHCA JIMIIE «IPUHIMIAMH 1 METOJaMH
€THOJIOTIYHOTO Ta KOH(QIIIKTONOTIYHOTO aHawi3y», PO W0 HaeThcs y Bu3Ha4deHHI B. ABKceHT’eBa, a i
AKTUBHO BHKOPHUCTOBYBATH MPHUHIUIK 1 METOAM IOJIITOJIOTIYHOTO Ta €THOIOJITOJNOTIYHOTO aHamizy, 0e3
YOT0 JOCTIPKEHHS TAKOTO THIy KOH(IIKTIB HE MOXYTh BBa)XKaTHCSI BCEOIYHUMHU 1 IpyHTOBHUMHU. Bcee 11€ €
e OJHUM apryMEHTOM Ha KOPUCTH TOTO, 100 KOH(IIKTH, SIKi HypTYyIOTh B MOJIETHIYHUX CYCIIiIbCTBAX,
Ha3UBaTU HE «ETHIYHUMMN», a «ETHONOJITHYHUMMY», @ HAyKy 1 HaBYalbHY JUCLUILIIHY, AKi 3aliMaloThCs iX
JOCI/DKEHHSIM 1 BUBUCHHSIM — HE «ETHOKOH(QIIIKTONOTIEIO», & «ETHOIOJITHYHOI0 KoHQuIiKTONOTiEIo». Ha
KOPHCTh IIi€i TOYKH 30py TOBOPHUTH 1 TOH (hakr, mo B Pocii Oyna BBeieHa 1 TpUBalWili 4ac icHyBaja
cnerianbHicTh «[lomiTHUHI 1HCTHTYTH, emuonorimuuHa KoHpiKMoao2is, HAIIOHATBHI Ta TMONITHYHI
npouecu 1 TexHomori» (kox cmeniansHOCTI 23.00.02) ans 3m00yTTS HAYKOBOTO CTYIEHS KaHIWAaTa Ta
JIOKTOpa MOJITHYHHUX HayK. Ta 1 mpo yHIKanbHy pPOJIb €THOHOMITUYHOI KOH(IIKTONOTIT SIK HaguanbHOi
OUCYUNAIHY TA MUCTNEYMBA YNPABIHHSA, MPAHChOopMayii i po38 A3aHHA eMHONOTIMUYHUX KOHGDATKMIE TEX
He BapTo 3a0yBaTH Mpu po3poOlli i1 BUBHAYCHHSL.

Brim, 3 cepemman 90-x pp. y pOCIHCBKOMY HAyKOBOMY JHUCKYpCi 3 SIBISIOTBCS I TTOHSTTS
«CTHOMOJITHYHI KOHQIIKTH» Ta «eTHomodiTmyHa KoHQumiktonorisiy. Okpim E. TlaiHa HuME movamu
aKTUBHO KopucryBatucs P. AOmymartunoB, A. AxiaeB Ta iH. 30Kpema, BiJOMHH poOcCiiicbkuii BueHui P.
AOmynaTinoB Ha3BaB HOBY HAYKY «eMHONOAIMKOHGDAIKMONRo2iay 1 AaB il y IIOMy MPUHAHATHE BU3HAYCHHS:
«lle HAyKOBHMH HampsM, SKMA BUBYA€E NPUPONY, TEHICHLIi BUHUKHEHHS i PO3BUTKY ETHOMOJITHYHHX
KOH(ITIKTiB, 3acO0M iX pEry/IIOBaHHS, a TaKOX 3MIiCT Ta €TamM MOCTKOH(IIKTHOro OGyiBHHITBa»".
lonpasna, cama Ha3Ba HOBOI HAYKU — «EeMHONONIMKOHPIKMONO02iA» — BUAAETHCS JEI0 CKJIAJHOI0 1 HE
30BCIM 3pYYHOIO JIJISI BAKOPUCTaHHSI B YCHUX IIPOMOBAX Ta BepOaIbHOMY ITUCKYPCI.

3HaYHUI BHECOK y HayKOBUH JUCKYPC, a TOJIOBHE y PO3BUTOK JaHOT HAYKH 1 HABYAIIbHOI AUCIHUILTIHA
3poOuB BiKe 3rayBaHuil A. Akiaeg y CBOEMY HaBYaJIbHOMY MOCIOHUKOBI « ETHOMOMITHYHA KOH(IIKTOIOTIS:
Amnaii3 i MeHeDKMeHT». Hali011bI1 BayKIIMBUM TYT MOKHA BBaXKATH Ha3BY HOBOT HAYKU — « eMHONOAIMUYHA
Kou@nikmonozisy. OQHaK, BIH YOMYCh TaKk i He AaB Il PO3TOPHYTOr0 BHU3HAUEHHS, OOMEXMBLIMCH JIUILE
TIyMayeHHSIM IIbOTO TMOHATTSA. 30KpeMa, BiH 3a3Ha4yaB: «Emmuononimuuna Koughnikmoaoeia €
CHUCTEMAaTHU30BaHe, BHYTPIIIHHO pO3MOJAUICHE HAYKOBE 3HAaHHS NP0 CTHOMOJITHYHI KOHQIIIKTHY.
YTOYHIOIOUM CBOIO JAyMKY, BiH HaronomryBaB: «ETHomomiTM4Ha KOH(QIIIKTOJOIiS BHBYAa€E HE BCIO
0araToMaHITHICTh MDKETHIYHUX BiHOCHH i HaBiTh He OyIb-IKNil €THIYHNUI KOHQIIKT, a JIUIIE Ti 3 HAX, SKi
Hp(;?[BJ'ISII-OTLCSI 6 cghepi noaimuxku Ha MIXTPYIIOBOMY Ta 1HCTUTYHiOHaNbHOMY piBHIX» (KypcuB — O. M.-
K.).

' lanu, D.A., Tonos, A.A. (1990). Mexuanuonansusie koudmuktst B CCCP. Cosemckas smnozpagus, 1, 3-15.

2 Hoppan, M.B. (1992). Hayka HaumoHansHOTo ipuMupenus. Obujecmeenuvie Hayku u cospementocms, 4, 110.

3 ABkcentses, B.A. (2001). Dmuuueckas KOH@IUKMONIO2US 8 NOUCKAX HAYYHOU napaduemsl. CTaBponons: 131-Bo
CTaBpoIOJILCKOT0 roC. YHUBEpCUTeTa, 17.

* A6mynatumos, P.I. (2004). Dmuonomumonoaus: Yaebnoe nocobue. Cankr-IlerepGypr: Iurep, 235.

3 Axmaes, A.P. (2005). Dmuonomumuyeckas kongauxmonozusn: Ananus u menedxcmenm. Ydaeouoe mocodue. Mocksa:
JHemno, 33, 19.
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[Ipu Bcix MO3UTHBAX TAKOTO TIYMAadeHHS €THOMOIITHYHOT KOH(MIIKTONIOTIT BOHO Ma€ KijbKa BaJ 4H
Bpa3muBHX Miclk. [lo-miepie, BOHO CYTTEBO 3BYXKCHE, a/pKe JIATCHTHI €THIYHI KOH(QIIKTH ToYaThbes 1
YUMaJI0 3 HUX BUOYXAlOTh HE JIMIIE B chepi noaimuxu, a i B eKOHOMIUHIU, COYIanbHill, demopapiynii,
KYAbMYPHIU, MOGHIL ma iHWUX cghepax TONMETHIYHOTO CYCIibCeTBa. | Maike KOXKeH Takui KOHQIIIKT MOXe
MePETBOPUTHUCS HA MOJITHYHUH, a TOYHIIIe HA €THOMOJITUYHUN KOHQIIIKT, KU, MOTPiIOHO PO3B’SA3yBaTH
BUKITIOYHO noaimuyHumu MeTogamu. JJocoiKeHHsIM yCiX [IUX KOHQIIKTIB Ta pO3pO0KOI0 caMe noIimuyHux
Memooie 1X pPO3B’sA3aHHs sKpa3 1 Mae 3alMaTHCA emuonoaimuuna Kougaikmonocis. Ilo-gpyre, y
TIyMadeHHI A. AKiTaeBa He Ma€ 3rajKu Mpo Te, [0 ETHOMOITHYHA KOH(IIKTOJIOTIS € He JINIIe HAyKO, a i
HAaBYAJIHHOIO JUCIMILIIHOIO, TONMPH TOW (akT, M0 BiH caM iZeHTU(IKY€E CBOIO TPAII0 K HABYAIbHULL
MOCIOHUK.

B Vxkpaini, 30kpema B yacu ii nepedyBanHs y ckiazni konumabsoro CPCP, HaykoBuil muckypce moo
KOH()ITIKTIB B €THOTIOJITHYHI cdepi Ta HAyKH, sika Mana 6 IX BUBYATH, TOUMUBCS IPHOIN3HO TaK CaMo SK i B
Pocii. Onnak, 3 HaOyTTAM HEIO He3aJleKHOCT] el TUCKypc 3HaYHO aKTHBi3yBaBCs 1 3arOCTpHUBCA. Y HbOMY
B3suM 1 OepyTh aKTHBHY y4acTh Taki BiJoMi BITYM3HSHI BueHi, sik: . Bapsap, B. €Btyx, O. KapryHoB, A.
Kicce, B. Koruropenko, 1. Kpeciuna, JI. Jloiiko, O. Maii6opona, 1. Onimenko, 0. Pumapenko, JI. lkmsp,
aBTOp JIaHOI CTaTi Ta iH.

Hait6inpn TOMITHHI BHECOK Y 3armoYaTKyBaHHS AUCKYPCY MO0 HAyKH PO KOH(MIIKTH 3 €THIYHOIO
CKJIaJIOBOIO 3poOuB BujatHuid BueHuil FO. Pumapenko. Came BiH OZHHMM 3 TEPIIMX JOBIB HEOOXiIHICTh
PO3pOOKH HOBOi Ha TOW 4Yac HAYKH — «KOHDIIKMONOSH MINCHAYIOHATbHUX GIOHOCUHY», 3alPOTIOHYBaB ii
BU3HAYCHHsI Ta OKPECIUB LI i 3aBnanHA. [Ipore, HEBOB31 BiH 3asBUB MO JOULIBHICTH 3aMiHH I1i€i HA3BU
Ha HOBY, a CaMe — «ETHOKOH(QUIIKTOJIOTIsD — Ta 3alpOIOHYBAB JISsIKi YTOYHEHHS OO ii TOCITIIHUIIBKOTO
1oJIs1, 00’ €KTY Ta MPEAMETY JOCITIHKEHb.

[Mpubmm3HO TOAI X, a came 1993 p., aBTOpOM AaHOI cTaTTi BIiepmie B YKpaiHi y wupoxuti Haykogutl
06ie Oyno BBEIEHO HOBI JUIA TOTO Yacy TEPMIHM 1 MOHATTS, 30KPEMa «eMHONOMMUYHI KOHGAIKMUY», a
BIAMOBIAHY HayKy, Oylo HAa3BaHO «nOLIMUuHOIO emHoKoHGIiKmonozicioy'. ChOromHI BKe MOXKHA
TOBOPUTH, 3 ONHOrO OOKy, NpO aJeKBaTHICTb Ta KOPEKTHICTh IEPIIOro TEpMiHY 1 IOHATTA
(«emnononimuyni KoH¢AikKmMmuy), a, 3 IHIIOTO, MPO HEMOBHY aJEKBATHICTh 1 HEJOCTATHIO KOPEKTHICTh
TOIIIIHBOI Ha3BU HOBOI HAYKU — «NONIMUYHA emMHOKOH@IKmMOoNo2iay. s HayKH, 10 Mae OCTIKyBaTH
KOH(IIIKTH TAaKOTO THITY, OUIBII aJeBaKTHOI, KOPEKTHOK 1 3pY4YHOIO il 3acTOCyBaHHs Oyna O HasBa
«emmnononimuuna Kongnikmonoziay, ska 6yJa 3anpornoHOBaHa aBTOPOM CTaTTi aemto mizuime (1998 p.)? i
KOO BiH IPOJIOBKYE KOPHCTYBATHCS °.

Tyt cmig 3i3HAaTHCS, MO0 TEPMIH «ETHOIOJITUYHI KOHQIIKTH» OyJI0 0OpaHO BHACHIAOK JBOX
ocHOBHUX TipuuunH. [lo-miepure, 11e Oynio 3poOiaeHo i BIULTMBOM BiAITOBIAHUX KOHIEMIIN 3aXiHOI HAyKH,
s3okpema T. ['yppa. A, mo-apyre, Ha TOW Yac BXKE CTAJI0 3PO3YMUIMM, IIO YHCTO €THIYHMX KOHQIIIKTIB
CHOTOJIHI MPAKTUYHO HE ICHYy€, 110 Maike BCi BOHU TaK, YW iHAaKIIE, OUIBIIO ab0 MEHIIOW Mipolo,
MOB’53aH1 3 THIIOM MaHYIOYOTO MOJITUYHOTO PEXKUMY Ta HOTO TMOJITHKOIO, OTXKE, € CTHOIOJNITHIHHMH,
TOOTO OJIHOYACHO 1 €THIYHUMH, 1 MOJITUYHUMU. Bijblille TOTO, SK BXKE 3a3HAYANOCH, y TOJICTHIYHOMY
CYCHIJIbCTBI Maibke OyIb-sKMH MONITHIHHH KOH(QIIKT, Tak caMo SK i Oynb-IKWil eTHIYHHH, MOXe
nepepoctu abo Moxe OyJe epeTBOPEHUI Ha €THOMOMITHYHAN KOH(QIIKT.

Buxozasun 3 BHILEHaBEAEHOI'O, aBTOPOM JaHOI CTaTTi OyJo 3ampONOHOBaHE TaKe BU3HAYEHHS:
eMHONONIMUYHA KOHPAIKMON02in — ye HOBA HAYKA | HABUANLHA OUCYUNAIHA NPO 3AKOHOMIPHOCHI
3apO0dNCeH st 1l OUHAMIKU PO3GUMKY eMHONONIMUYHUX KOHGAIKMIs, iX cymuicmbv, xapakmep, HPpUYUHU
BUHUKHEHHSA, Micye i poib Y CYCRITbHOMY PO36UMKY, WIIAXU, Memoou ma 3acobu ix npocHO3yEaHMs,
BYACHO20 BUABIEHHA U KOHCMPYKMUBHO20 YAPAGNIHHA, 3anobicanHus eckanayii ma yuginizoeanozo
8pe2ynosants, mpancgopmayii i po3e’a3anna, a makoxc 3a0e3neueHHs emHonoNimuyHoi cmabinbHocmi,
besnexku i mupy. SIKUIO OUTBII CTUCIIO, TO: eMHONOAIMUYHA KOHPIIKMON02IA — ye HAyKa | HABUATbHA
OUCYUNTITHA NPO 3AKOHOMIPHOCHE 3APOOANCEHHS | PO3GUMKY eMHONOLIMUYHUX KOHDIIKMIE, Wiisxu i Memoou
ix epecynosanns, mpaucgopmayii i po3e’si3anHs ma 3a6e3neueHHs emHONONIMuUYHOi cmabitbHocmi U

! Mapyxoscbka, 0.0. (1993). [Ipobiemu cTaHOBICHHS OJNITHYHOI €THOKOHDIiKTONOTI1. [To1imonoziunuil 8iCHUK.
Marepianu BeceykpaiHcbkoT HAyKOBO-METOOMYHOT KOHGepeHuil «/lorimuyna Oymka 8 Yrpaini: munyne i cyuacnicmoy.
Kuis: HMKBO, 3, 178-181.

2 Mapyxoscbka, 0.0. (1998). ETHononiTHyHa KOHQIIIKTOJIOTSI: 3apO/IXKCHHS, BU3HAYCHHS, Ta OCHOBHI
3aKOHOMIpHOCTI HOBOT auctmILtiny. [enesa: @inocodia. Iemopis. [lorimonozis, 1-2.

? Mapyxoscbka, 0.0. (2007). Emuononimuyna kongnixmonozis: HaB4aapHO-METOIHIHANR KOMIUIEKC THCIATLTIHH.
KwuiB: YH-T ekoHoMiku Ta npaBa «KPOK».
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besnexu. BonHouac, emuononimuyna KOH@IIKMoao2is e e U Mucmeymeo YNpasiinusi, mpancgopmayii
ma po3e a3aHHs. eMHONONIMUYHUX KOHDAIKMIE g

BucnoBku: 1) Y 3axigHiii, pociichKiil Ta yKpaiHCBKii BIIIOBIIHIA HAyKOBIH JTiTEpaTypi MOKH LIO HE
Ma€ 3araJIbHONPUHHATHOI Ha3BH, 3arajJlbHOBU3HAHOI'O BH3HAYEHHS 1 TIyMayeHHA CYTHOCTI HayKH,
MOKITMKAHOT JAOCIIIXKYBaTH Ta CHOPUSTH BPETYJIIOBAaHHIO, TpaHC(opMallii i po3B’sA3aHHIO €THOMOMITHYHHX
KOH(TIKTIB, SIKi IEPMAHEHTHO HYPTYIOTh B MOJIIETHIYHHUX KpaiHaX. 2) Y HAyKOBOMY IUCKYpCi TIOKH IO
MPEBATIOIOTh TEPMIH 1 MOHATTS «ETHOKOHQIIKTONOTISNY, ane Mopsii 3 HAUMH UM HaBiTh 3aMIiCTh HHUX BCE
YacTille i aKTHBHILIE BHKOPHUCTOBYIOTBCS TEPMIH 1 MOHATTS «ETHONONITHYHA KOHpIiKTOMNOTIA». 3) 3
oIy Ha lie, JaHui JUCKypC Ma€ TPUBATH. ..
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THEORETICAL AND LEGAL ASPECTS TO IMPLEMENT
FUNCTIONS OF ADMINISTRATIVE LAW

The article analyzes theoretical and legal aspects of implementation of functions of
administrative law. The author investigates implementation of: regulative, protective,
informative, estimative and orientational, educational functions of administrative law according
to examples from national regulations in the sphere of administrative legal relations. The
notions: “implementation of functions of law”, “implementation of legal norms, “legal
influence”, “legal regulation” are analyzed. In the author’s opinion, there is no need to opposite
implementation of functions and norms of law, because implementation of legal norms is an
integral part of implementation of its functions. It was concluded that implementation of
functions of law is conducted through legal influence and legal regulation. In the article the
author formulates her own definition of “implementation of functions of administrative law”.
Key words: implementation, functions of law, functions of administrative law, implementation
of functions of administrative law, implementation of legal norms, implementation of functions
of law.

IHocTtanoBka npoOJemu. [IoHATTS ,,peanizamis HOpPM MpaBa’ 3IMIIAETHCSA NMPEIMETOM YBarw y
BITYM3HAHIN 1 3apyOikHIH mpaBoBill Haymi. Taki HOCHIIKEHHS 3IIHCHIOIOTBCS AK TEOPETHKaMHM, TaK 1
npeJCTaBHUKaMU Taiy3ed mnpaBa. CydacHe PO3YMIHHS ,peaiizalii HOpPM aJMiHICTPaTHBHOTO IpaBa”
MIPEJICTABJICHO y TpalsiX BYCHHUX-aaMiHICTpaTHBICTIB, Takux sk: B.B. Asep’smoB, FO.I1. butsak, C.B.
Kisanor, B.K. Konmnakos, A.T. Kom3iok, O.M. Mukonenko, a Takox 3apyoikuux: F0.M. Kosnos, JI.JI.
[Momos, FO.M. Crapunos, C.B. Tuxomupos ta inmmx. [IpoTe Ha ChOTrO/IHI HE € JIOCTATHHO JIOCIIPKEHUM Ha
HayKOBOMY PiBHI BH3HAUCHHS TEPMIHY ,,peaizariist QyHKIIH aIMiHICTpaTHBHOTO IpaBa”, a TAKOXK HAIPSIMH
ii 3aificHeHHS, 1110, 0€3YMOBHO, 3aCIyTOBY€E Ha YBary y 3B’s3Ky 3 BiJICYTHICTIO IPYHTOBHUX HaYKOBHX IIPallb
3 IBOro MUTaHHs. B ymMoBax pedopmu agMiHICTpaTHBHOTO MpaBa, 3MiHU PO3YMIHHS TPEAMETY Ii€i ramysi
IpaBa BKa3aHe MOHATTS MOTPeOy€e HAyKOBOTO OCMHUCIICHHSI.

AKTyaNbHICTh JOCHIDKCHHS ,,peaii3amii GyHKIH agMiHICTpaTHBHOTO MpaBa’ TOJsITae y BUPIMICHH]
TAKOro HayKOBOI'O 3aBJIaHH, SIK 30arauyeHHs 1 NOITIMOJIEHHS HayKOBUX YSBICHb IPO peaiizaliio QyHKIiH
aJIMIHICTPaTHBHOTO TpaBa Ta IUBAXH iX peani3alii Ha Cy4yacHOMY eTalli PO3BUTKY YKpaiHu.

MeTor10 cTaTTi € BU3HAUCHHS peanizallil QyHKIii aMiHICTPATHBHOTO TIpaBa.

Bukiaa ocHOBHHMX MOJI0KEHb. Y TIEpIIy Yepry, BapTO 3BEPHYTH YBary Ha Te, IO OXOAUTh TEPMiH
,peamizallis” Bifi TaTHHCHKOTO ,realis” — pedoBui, IOKA30BU; [Op. AIMCHUHN (peasibHUi). AkanemMiuHuH
TIyMa4YHUH CIIOBHHUK YKPaiHCHKOi MOBH ITi/I BKQ3aHUM MOHSTTSIM PO3yMi€ — i0 32 3HAUECHHSIM peai3yBarH,
TO6TO 3iiiCHIOBATH, POGMTH peANbHUM, BTIMIOBATH WIO-HEOYIb y KUTTA' . Y IOpHAMUHiN IiTepaTypi,
TOBOPSYU TPO IO TpaBa B JKUTTI CYCHIBCTBA, BTIJICHHS HOTO (YHKIN B CYyCHUIBHHX BiJHOCHHAX,
BHKOPHCTOBY€ETHCS IOHSTTS ,,()yHKIIOHYBAHHS rpaBa’™.

,,@YHKIIS: 1) siBUIIE, sIKEe 3aJIS)KUTh BiJ| IHIIOTO SBUINA, € (OPMOIO HOTO BHUSIBICHHS 1 3MIHIOETHCS
BIJIMOBIIHO 10 WOTO 3MiH; 2) poO0Ta KOro-, 4oro-HeOyab, 000B’SI30K, KOJO ISUIBHOCTI KOrOCh, YOTOCH;
3) IpU3HAYEHHS, POJTb YOTO-HeOY b .

! Binomizx, 1.K. ta in. (1977). CroBHuK ykpaiucekoi MoBu: B 11 Tomax. Tou 8. Kuis: HaykoBa nymka, 466.
2 Cxakyn, O.®. (2001). Teopin deparcasu i npasa: minpyd. Xapkis: Koucym, 225.
? Binogin, LK. a ir. (1979). CnoBHuK ykpaincskoi MoBr: B 11 Tomax. Tom 10. Kuis: HaykoBa mymxa, 653.
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Po3B’s13aHHs Ipo0ONemMu ,,peainizamnii pyHKIINH aJIMiHICTPAaTUBHOTO MpaBa’” MOXKIUBE 32 000B’I3KOBOTO
JOCII/DKEHHST TaKMX KaTeropiil sK: ,,IpaBOBUH BIUIMB”, ,,lIPaBOBE PETYIIOBAHHA, ,,peanizaris (yHKIiif
npaBa”, ,,peaiizamisi HopM npaBa”. BkazaHi MOHATTS HAJAIOTh MOMIIMBICTh PO3KPHUTH IMpOIEC peaizamii
(GYHKIIIH aqMiHICTpaTUBHOTO TIPaBa.

[Tix ,,BrIMBOM” PO3YMIIOTBCS [Iisl, SIKY TMIEBHA 0C00a 4M MmpeaMeT abo SIBUIIE BUSBIISE CTOCOBHO 1HIIOT
0cO6HU UM MpeMeTa’, a Mif ,,peryTioBaHHIM” — JIist 33 3HAYCHHAM PEryJIi0BaTH, TOOTO BIOPAAKOBYBATH II0-
HeOyb, KEpyBaTH YHMMOCH, IIJKOPSIOYH HOro BIJMOBIIHUM IpaBHIIaM, TEBHIM cucremi’. [IpakTrunO
TOTOXKHUM LIOAO OCTaHHBOI A(iHILIT € MOHATTA ,,yperyJitoBaHHA a00 BpPEryJIIOBaHHS SIK ISl y 3HAUCHHI
YPpETyIIOBaTH, TOOTO pOOUTH IEBHUH MOPSAAOK B YOMY-HEOY b, HAIAr0J)KyBaTH IIOCH .

Ha ocHOBI HaBeJileHOTO BHIIlE pOOMMO BHCHOBOK, IIIO ,,IPABOBHM BILTHBOM™ € JIis ITpaBa Ha CyCIiIbHI
BiTHOCHHU Ta X Y4YacHUKIB. ,lIpaBOBUM peryitoBaHHAM € BIOPSAKYBaHHS CYCIIJIBHHX BiJIHOCHH 1
MOBEMIHKM 1X YYaCHHMKIB BIJMOBIIHO JO BCTAHOBJIEHHMX IPABOBHUX IPHUIUCIB, TOOTO (haKTUUHO
,,HAJIaroJDKyBaHHs’ y 3HAYCHHI MPHUBEJICHHS JI0 HAJIEXKHOTO (PYHKIIOHYBaHHS K BIJIHOCHH y CYCHIJIBCTBI,
TaK 1 MOBEMIHKH HOTO Cy0’ €KTiB, SIKi PETYJIOIOTHCS, TOOTO BIIOPAIKOBYIOTHCSI TAaKMM YMHOM, SIKHH Mae
BIJITIOBiAaTH PiBHIO Ta POPMI, SIKi IUMU XK IPHUITUCAMH TIpaBa i BCTAHOBIIECHI.

Tak, O.0. CkakyH UiTKO BKa3ye, IO CMHCJIOBE HaBaHTAXXCHHS BKa3aHWX [BOX KaTeropid €
0JIM3bKUM, YaCTKOBO 30Ira€ThCsi, MPOTE HE € OJHO3HAYHUM, a TAKOXK MOJAE BIAMIHHOCTI MK HUMH: 3a
obcarom (BKasyrouu, IIO HpeaMeTa MPaBOBOIO BIUIMBY INHUPINE MIPEAMETa MPABOBOTO PETyIIOBAaHHI); 3a
3MICTOM (3aXOJI{ MPABOBOTO BIUIMBY BKJIIOUAIOTH OiNbINE Bapialiif IMOPIBHSHO 3 3aX0JaMH IIPaBOBOTO
perymoBaHHSA, TOA1 SK OCTaHHE — JIMIIE HOPMH IIpaBa); 3a MEXaHI3MOM peaji3almii mpaBa (CKJIagoBi
MEXaHI3My IIPaBOBOTO PETYJIOBAHHS — CHCTEMa INIPABOBHX 3aco0iB, a CKIIAJ0BI MEXaHI3My IIPaBOBOTO
BIUIMBY — CHCTEMA HEIOPUAHYHMX 3ac06iB)’. ToGTO, ,,ipaBoBe pery/ToBaHHs" € GiIbII BYXUMM TOHATTAM
HIX ,,IPaBOBUH BILIMB”, IO HiSIKKM YHHOM HE MPHMEHIIYE HOTO 3HAYMMOCTI, KpiM TOTO BOHO Iiependaydae
MPUBEICHHS ICHYIOUYOTO CTaHy CYCIUIBHUX BIIHOCHH Ta MOBEIIHKH IX YYaCHUKIB JI0 TIEBHOI BCTAHOBIIECHOT
3aKOHOM HOPMH, TOOTO BUITMCAHOI y IOpUIUYHINA (OPMI HAIEKHOI Ta OakaHOi 3 OOKY 3aKOHOAABIISI MOECIT.
,IIpaBOBUI BITMB” e HE MICTUTh y BH3HAY€HHI OOOB’S3KOBICTh NPUBEICHHS CTaHy ICHYIOUOTO JIO
HAJIKHOTO, a € (PAaKTUYHO IMPOLECOM Jii HOPM IpaBa Ha CYCIIBCTBO 0e3 aKIEHTYBaHHS YBarW Ha
KiHIIEBOMY pe3ynbTaTi y ¢opMmi SKOroch Oa)kaHOTO BHIY 4YHM (OPMH YHMOPSAKOBAHOCTI CYCIIIBHHX
BiJTHOCHH YU MOBEIIHKH iX Cy0’€KTIB, X0ua HE BUKJIFOUAE OCTAHHIM.

Ha ocHOBi BkazaHOTO BHINE JIHILIM 10 BUCHOBKY, IO peatizamis (pyHKIIN MMpaBa 3HAXOAUTh CBOE
BioOpakeHHs y (opMi TIPaBOBOrO BIUIMBY Ta IPABOBOTO PETYJIOBAaHHSA CYCHUIBHHX BITHOCHH Ta
MOBENIHKHM X yYacHUKIB. Y 3B’S3Ky 3 UM BHSBIIETHCS HEOOXITHMM 3°ICYBaTH MEXaHi3MH MPaBOBOTO
BIUTHBY Ta PETYIIOBAHHS, TaK K TEOPETHIHE OCMHCIICHHS IHCTPYMEHTIB, 3aC00IB BIUTUBY Ta PETYIIOBAHHS
MpaBa pO3KPUBAE peatizamito Horo GyHKUIH y MOBHIN Mipi.

I IpaBOBE pETyIIOBaHHs~ Ma€ MEXaHi3M, KUl sBIsIE CO00I0 CHCTEMY MPABOBUX 3ac00iB, GpopM Ta
Croco0iB, 3a JOMOMOIOI SKHX TPAaBO PETYIOE CYCIUIbHI BIIHOCHHH Y PO3YMIHHI iX BHOPSIIKYBaHHS,
TOOTO MPHUBEJECHHS 10 BCTAHOBJICHOTO BOJCKO 3aKOHOMAABI MOPsAAKY. DakTH4HO, MpaBOBE PeTyJIIOBaHHA
JIOYM Yepe3 eJIEMEHTH CBOT0 MEXaHi3My 3MIHCHIOE B3a€MO3AJICKHY MOABIHHY (YHKIIIO — ,,BTUICHHS B
peasbHI CyCHiIbHI BITHOCHHHU Ta MOBEIIHKY iX YYaCHHKIB IMPABOBUX HPUIIHCIB, & TAKOX ,,lIEPETBOPEHHS”
pEabHOTO CTaHy CYCHIUJIbHUX BiTHOCHH Ta MOBEAIHKY 1X YYaCHHMKIB Ha OakaHWH, HAJIS)KHUN Ta HEOOX1THUN
B JIaHMI Yac Ta B IaHUX yMOBAaX, Ha JYMKY 3aKOHO/ABIII, CTaH SIK BITHOCHH Yy CYCIIJIBCTBI, TaK i TIOBEIiHKH
cy0’€eKTiB.

[IpaBoBe peryitoBaHHs, BUKOPHCTOBYIOUM B CBOEMY apCeHAaJl BCI €JIEMEHTH BJIACHOTO MEXaHi3MYy,
(baxTHYHO BTINIIOE B 00 €KTHBHY pealibHICTh, TOOTO peani3ye ¢yHKUii npaBa. Hanpukian, onHuM i3 3aco0iB
BKa3aHOTO MeXaHi3My € HopMa mpaBa. Kiacudikaris HopM mpaBa BiiOyBaeTbCs 32 PI3HUMU KPUTEPISIMHU.
3Ba)karouu Ha Te, 110 MPEAMET HAIIOr0 HayKOBOI'O IHTEPECY 30piEHTOBAHUI Ha peatizallito (pyHKIIi npasa,
TO, Ha pasi, 0 yBard BapTo B3SATH BUIHM HOPM IpaBa 3a (YHKIIIOHAIBHOIO CIIPSIMOBaHICTIO. BinmoBigHo 10
BKa3aHOT'0 KPUTEPIiI0 HOPMHU TpaBa MOAUIAIOTHCS Ha: a) PEeryJIsSTHBHI Ta 0) OXOPOHHI.

PerynsatuBHi HOpMH TpaBa 3a XapaKTepOM pO3MOPS/KEHb NPUIHATO MOJIINATH HA: JO3BiNbHI,
3a00poHHI Ta 3000B’sa3ytoui. [IpaBo BH3Havarouwm y (opMi HOPMATHBHOT'O TPHITHCY BIAMOBIIHO: MpaBa
YYacHHKIB MPABOBITHOCHH, 3a00POHH, a TaKOXX 00O0B’SI3KH, YK€ IIOYHHAE BUKOHYBAaTH CBOIO PETYJISTUBHY

! Binomix, LK. ta in. (1970). Crouuk ykpaincekoi Mosu: B 11 Tomax. Tom I. Kuis: Haykosa mgymka, 751.
2 Binomix, LK. ta in. (1977). CnoBHEK ykpainckoi MoBH: B 11 Tomax. Tou 8. Kuis: Haykosa mymka, 480.

? Binoxin, LK. Ta ir. (1979). CroBHuk ykpaincskoi Mosn: B 11 Tomax. Tom 10. Kuis: Haykosa nymka, 475.
* Crakyn, 0.®. (2001). Teopin deporcasu i npaga: miapyd. Xapkis: Korcym, 489-490.
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GyHKIIiI0, TaK K BeCh 0OCAT Aii MpaBa CHPSMOBAHUI y NAHOMY BHIAJKY HA BPETYJIOBAHHS IOBEIIHKH
Ccy0’€KTIB Ta MPaBOBIIHOCHH SK TaKMX BIAMOBIAHO 10 HOpMaTuBiB. Koin MoBa iae mHpo peaizailiio
JI03BOJIB, 3a00pOH Ta OOOB’S3KIB y [ifiX YYaCHUKIB MPaBOBIAHOCHH, TO BiJOyBaeThCs Oe3mocepenHbo
peamizamis HopM mpaBa. OTke, K MOKHa 3pOOHTH BHCHOBOK, peaiizamis (QyHKIH mpaBa € MOHATTIM
HIMPIIUM 32 peaji3aliro HOro HOpM Ta BKIIOYA€E peaji3alild OCTaHHIX y CBif MexaHi3M. Bkazane Buie
MOJKHA MPOCIIAKYBAaTH Ha MPUKIIAJ] rary3el npasa, aMiHICTPATUBHOTO MpaBa y TOMY 4HCii. BinnosinHo
1o 4. 2 ct. 13 3akony Ykpainu ,,IIpo 3axoam mom0 monepeKeHHs Ta 3MEHIICHHS BXKHBaHHS TIOTIOHOBHX
BUPOOIB 1 TX MIKIJAJIUBOrO BIUIMBY Ha 3/10pOB’s HaceneHHs” Bix 22 BepecHs 2005 poky Ne 2899-1V (naini no
TEKCTy — 3aKOH) 3a00pOHEHO KYPiHHS TIOTIOHOBUX BHPOOIB, a TAKOXK €JIEKTPOHHHX CHTapeT 1 KanbsHiB: 1) y
midTax 1 TakcopoHax; 2) y IPUMIIMIEHHSX Ta Ha TEPUTOPIi 3aKII/IiB OXOPOHHU 3/I0POB’S; 3) y MPUMILICHHSX
Ta Ha TEPUTOPIi HABYAIBHUX 3aKNIajiB; 4) HAa IUTIYMX MalJIaHYMKaX; 5) y NMPUMIMIEHHIX Ta Ha TEPUTOPIi
CIIOPTHUBHUX 1 (i3KyIBTYPHO-03JOPOBUMX CIIOPYH Ta 3aKJIaAiB (i3NIHOI KyJIBTYpH i COpPTY; 6) y mix’i3max
JKUTIIOBUX OYIUHKIB; 7) y Mig3eMHUX TMepexojax; 8) y TPaHCIOPTi 3aralbHOrO0 KOPHCTYBAaHHS, IO
BUKOPHUCTOBYETBCSI JJISI TIEPEBE3CHHS IACKHPIB, 9) y TNPHUMIMEHHSIX 3aKiIaliB pPECTOPaHHOTO
rocnogapctea; 10) y mpuMilieHHAX 00’ €KTiB KyJbTYPHOTO IMpH3Ha4YeHHsS; 11) y NPUMILICHHSX OpraHiB
JIep>KaBHOI BIaJM Ta OpraHiB MiICIEBOTO CAMOBPSIyBaHHS, IHIIMX JEpPKaBHUX YyCTaHoB; 12) Ha
CTalioHapHO OONAJHAHMX 3YNHHKAX MApIIPYTHHX TPAHCIOPTHHX 3aco0iB'. BCTaHOBIEHHs Ha piBHi
BKA3aHOTO0 HOPMAaTHBHO-TIPABOBOTO aKTy BKa3aHOI 3a00pOHM € MOYATKOM peanisallii aaMiHiCTpaTHBHUM
NpaBoM peryisaTuBHOI (yHKII, Tak SK COpAMOBaHE Ha BPETYJIIOBAHHS IIPAaBOBITHOCHH MIOZO
MIOTIEPE/KEHHST Ta 3MEHIICHHS BXKMBAHHS TIOTIOHOBHUX BHPOOIB 1 1X MIKiAJMBOTO BIUIMBY Ha 3II0POB’S
HACEJICHHSI, SIKi PEeryIOIOThCS B YKpaiHi HOpMaMH aIMiHICTPaTHBHOTO IpaBa. K TiMbKK Cy0’€KT BKA3aHHUX
MPaBOBITHOCHH TOYMHAE JOTPUMYBATHUCS BKa3aHOI 3a00pOHM, TOOTO NOTPUMYEThCS 3a00pOHU MANiHHS
TIOTIOHOBUX BHPOOIB, 8 TAKOXX €JIEKTPOHHUX CHTApeT i KAIBSHIB y BKa3aHUX BUIE IPOMACHKHUX MICIX, TO
BiIOYBa€ThCA TOAANBINA pealizallisl peryJisaTHBHOI (GyHKHII agMiHICTPaTHBHOTO IpaBa IIOM0 BKA3aHMX
MPaBOBITHOCHH, TIEPEXOSIUN B pealli3allil0 HOPMH aIMiHICTPATUBHOIO mpaBa. To0TO, y JaHOMY BHITaKy
peamizaimiss HOPMH aJAMIHICTPATHUBHOTO TIpaBa IWIOAO 3a00pPOHW TAIUTH Y TPOMAJCHKHAX MiCISIX
3MIACHIOETHCS Y (POPMI TOTPUMAaHHS BKa3aHOi 3a00pOHU Cy0’€KTOM BKa3aHUX MMPABOBIIHOCHH.

OXOpOoHHI HOPMH TIpaBa * BCTAaHOBIIOIOTH CIOCOOM IOPHIMYHOI BIATOBIZAIBHOCTI 32 TOPYIIEHHS
PEryJSITUBHUX HOpM. TOOTO OXOpOHHA (BDYHKIIiSl MpaBa Peati3yeThbes TOJI, KOJIH 3aKOHOJABElhb BU3HAYAE
KOHKPETHI CIOCOOHM BiAIOBINANBHOCTI 328 MOPYIICHHS HOPM pEryJITUBHOTO XapakTepy, a TaKoX
BH3HAYAETHCS 1 O€3MOCepeIHbO 3IHCHIOETRCS TPOIeaypa MPUTATHEHHS 0 BigmoBimambHOCTI. Ha i
MiJICTaBi pealtizailisi OXOPOHHUX HOPM IpaBa € CKJIaJJOBOIO0 YACTUHOIO peajizallii 0XOpOHHOI (YHKIIIT mpasa.
Ha ocHoBi BkazaHoro, peamizaiiss OXOpOHHOi (YHKIII aJAMiHICTPaTHBHOTO IIpaBa BKIOYac B cebe U
peaii3aliro OXOPOHHUX aIMiHICTPaTHBHO-IPABOBUX HOpM. Hampukian, BCTaHOBIIEHHS BiAMOBINAIBHOCTI Y
¢dopmMi monepemkeHHsT ab0 HakIageHHsI mTpady BiA TPhOX 10 AECATH HEOMOJATKOBYBAaHUX MIHIMYMiB
JIOXOJIIB TPOMAJSH 3a MOPYIICHHS PETYSITUBHOI HOPMHU IOAO 3a00pOHM KypiHHS TIOTIOHOBHUX BHPOOIB y
MICIISIX, Jie 1Ie 3a00pPOHEHO 3aKOHOM, a TaKOX B IHIIMX MICISIX, BU3HAYCHUX PIIICHHSIM BiIMOBIIHOT
CLIBCBKOI, CeNMImHOi, MIiChKOI pamu 3rigHo 3 4. 1 cT. 175-1 Komekcy Ykpainm mpo amMiHICTpaTHBHI
npaBonopyiueHns Bix 7 rpyaus 1984 poky 8073-X (mami mo Tekcry — KYHAII), € mepuio 4acTHHOIO
peauizanii oxopoHHOT (QyHKIIIT aJIMIHICTPaTUBHOTO TpaBa IIIOJ0 OXOPOHH BKa3aHOI PETYJISITUBHOI HOPMHU
BiJl MOPYHICHHS 3 METO 3ale3neueHHs TpaB Ta cBoOOJ TpoMajsH y BKazaHii cdepi. Kpim Toro,
npolenypa IPUTATHEHHS OO BiAIOBINAIBHOCTI 32 BKa3aHE BHINE MPAaBOMOPYIICHHS, sKa BiIOYBaeThCs
BIJITIOBIIHO 110 BKa3aHOTo KoJekcy, € MpogoBKeHHsIM peaii3alii 0XopoHHOI QYHKIT aaMiHICTpaTHBHOTO
mpaBa IMOJO BKa3aHUX NPABOBIJHOCHH. SKIIO Yy MisIX MNPaBONOPYIIHMKA € €INEeMEHTH CKIamy
npaBonopymieHHs, nependaderHoro 4. 1 cr. 175-1 KYnAIlL i opranu (mocamoBi ocoOu), SKUM MiBiqoM4a
crpaBa Mpo BKa3aHe aJMiHICTpaTUBHE MpaBOMOPYIICHHS (y JaHOMY BHIAJKY BiIIOBIIHI aJIMIiHICTpaTHBHI
KOMICil TIpM BHMKOHABYMX OpTraHaX MiChKHX, CUIBCBKHX, CENHMIMHUX pajax 3rigHo 3i cr. 218 KYnAll,
BHUKOHABYl KOMITETH CUIbCHKUX, CEIMIIHAX MICBKHX Pajl BiInoBiaHO 10 cT. 219 KYmAII, a takox opranu
HanionanpsHoi mominii 3rigHo 3 4. 1 cr. 222 KYnAIl), BYMHSIOTH i 010 NMPUTSITHEHHS TMOPYIIHUKA JI0
BiJIMOBINAJILHOCTI, TO BiAOYBa€TbCS TMONANbIIA peanizamiss OXOpoHHOI QYHKHil. Y IbOMy BHMAIKy
peamizaiist OXOpOoHHOI (YHKUIl aJAMIHICTPaTUBHOIO TMIpaBa 3IiHCHIOETbCA y (OpMi 3aCTOCYBaHHS

' 3axon npo 3ax00u w00 nonepedrcenHs ma MeHEHHS 6ICUBAHHS. MIOMIOHOBUX GUPODIE | IX WKIONUE020 ENIUEY HA
300po6’s Hacenenns 2005 (Bepxosna Pana Ykpainu). Bioomocmi Bepxognoi Padu Ykpainu, 52, 565.

2 Kooexe Yipainu npo adminicmpamusni npasonopywenns 1984 (Bepxosua Paga YPCP). Bidomocmi Bepxogoi
Paou YPCP, nonarok 10 51, 1122.
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BCTAHOBJIICHHMH 33aKOHOM JIep)KaBHHMHU OpraHaMH 3aXOIiB U1 NPUTATHEHHS MPABONOPYIIHHUKA [0
a7MIHICTPaTHBHOI BiJMIOBIAILHOCTI.

TakuM 4YWMHOM, TIpaBO Yepe3 MPaBOBE PETYNIOBaHHS peanidye, Ha HaIly AYMKY, PETYJSATUBHY Ta
OXOpOHHY (YHKIII].

Sk TIABKM Jisl MpaBa 3a JOMOMOTOI0 MPAaBOBOTO PETYIIOBAHHS JIOCATAE HAJEKHOTO Pe3yJIbTaTy —
BCTaHOBJICHOI XapaKTepy, MOJENI, CTaHy Ta BUAY CyCIUILHUX BiJIHOCHH 1 IOBEJIHKU 1X y4acHUKIB, BKa3aHi
BiTHOCHHU BUHUKAIOTh, 3MIHIOIOThCS, TPUITHHIIOTHCS BIAMOBIIHO 1O HOPMAaTHBHUX MPHUIIKCIB, a MOBEAIHKA
YY4acHHKIB Bele iX J0 BHOOpPY BHKIIOYHO IPABOMIpPHOI MOBEOIHKH. Y I[bOMY 1 MpPOSBISETHCA
PE3YNIBTaTHBHICT IIPABOBOTO PETYIIIOBAHHS SK MPOSBICHHS (PYHKIIIOHAIBEHOI pOITi TIpaBa.

OCTaTOYHOIO METOI0 IPABOBOTO BIUIMBY, IMPABOBOI'O PETYJIIOBAHHS, sSK 1 MpaBa B LIJIOMY, €
BCTAaHOBJICHHS IpaBoNopsaKy. [IpoTe muTaHHS mojsrae y TiM sIK came (yHKIIOHYIOTH (opMH IpaBoro
BIUIMBY 1 SIKUH pe3yNbTaT Mae OyTH JOCATHYTO caMe MUMH (popMamu mepe]] THM sIK Y CBOTH CyKymHii aif 3
MPABOBUM PEryJIIOBaHHIM BOHH HPUBEIYTH A0 [IPABOMOPSIKY.

Iadopmarniitna Gopma mpaBoro BIUIMBY MOJISTa€ Yy TMOBIJIOMIICEHHI yYacHUKIB MPaBOBIHOCHH IIPO
JI03BOJICHI, 3a00pOHEH], a TaKOX HEOOXiJHI BapiaHTH MOBEAIHKH ocoOu. DakTUYHO MPaBO, HAJAIOYH BCIO
HeoOXinHy iHGopMallilo HOro ydyacHMKaMm IIOJAO iX MpaB, cBOOOA Ta OOOB’S3KIB, a TaKOX HaJEKHOI
MOBEJIHKK y PI3HOTO POAY BIJHOCHHAX, SIKi BPETYJIbOBaHI MPaBOM, TOOTO MPaBOBITHOCHHAX, 3IiHCHIOE
inopMariiiny ¢yHkuiro. Harnpukian, BCTAHOBUBIIH MEPENTIK TPOMAJICBKUX MiCIlb, JIe 3a00POHEHO KypiHHS
Ha piBHI 3aKOHY aIMIiHICTpaTHBHE IIPABO 3AIHCHMIO iH(OOPMAIIHHIN BINIMB HAa YYaCHUKIB MPaBOBIAHOCHH
I0/I0 MTONEPEKEHHS Ta 3MEHIIEHHS BXXUBAHHS TIOTIOHOBHX BHPOOIB 1 X MIKIJTMBOTO BIUIMBY Ha 310pOB’s
HACEJICHHSI.

Cran moiH(opMOBaHOCTI Cy0’€KTa MPaBOBIAHOCHH IMPO OOCST HOro mpaB, a TakoX OOOB’SI3KIB €
iH(opMaIifHOIO CKJIaIOBOIO TPAaBOMIpHOI NOBEIHKY BOTO Cy0’ekTa. BrazaHuil el1eMeHT € mepeyMOoBOIO
BUHHUKHEHHS MMOBEJ[IHKOBOTO €JIEMEHTY 3a3HaY€HOTO THITYy MPaBOBOI MOBEIIHKU. Y JAaHOMY BHIAAKY, KpiM
(dakTy CcyTO OTpUMaHHS MPABOBOi iH(opMalii, MU MaeMO CIpaBy 3 YSBICHHSIM Cy0 €KTa NpO Te 5K
peaitizyBaTtu CBOi mpaBa Ta 000B’SI3KH IOPUIUIHO TOMYCTUMUMHE criocodamu. ToOTo, Ha pasi, MoBa e po
HasBHICTb MIPABOMIPHOTO OPi€HTHpA y cy0’€KTa MPaBOBiITHOCHH.

Ha nmamry naymky, cdopMOBaHICTE NMpaBOBOI YCTAHOBKH Ha IPABOMIpHY MOBEAIHKY B pe3yJbTari
YCBIIOMJICHHS TIpaBa sK I[IHHOCTIi, BHYTPIIIHLOTO CBIZIOMOTO BHOOPY B OiK IMPaBOMIpPHOT MOBEIIHKH MiCHIs
OIIIHKH SIK HOPMaTUBHUX TPUITUCIB, TaK 1 )KUTTEBOI CUTYAIlil € pe3yJbTaTOM peaii3allii opieHTaliiHoi abo
K IIHHICHO-OpieHTamiiHOI (yHKMII mpaBa. BkaszaHuil mpollec, IO Ma€ pe3yiabTaTOM IIPaBOMIpHI il
YYaCHHUKIB IMPABOBIAHOCHH, BelC A0 MPABOHOPSAIKY Ta € Iy)KEe BXKIMBHUM A peanpHol Oil mpaBa y
cycninberBi. 1l{omo Bkazanoi Te3u, To cmpaBemmBo O.dD. CkakyH 3a3Hayae, IO 4epe3 NPaBOMIpHY
NOBEMIHKY TPABO i€, caMe MpaBOMIipHA NOBEJiHKA CTAHOBHTH CYTHICTh IpaBoOmopsaky'. akTHUHO,
peatizailisi OI[iIHOYHO-OpieHTalidHOT (YHKIIT TIpaBa BiOYBa€ThCS TOJI, KOJIU CyO’€KT MPAaBOBITHOCHH, SIKi
CTaHOBIIATH TPEJMET PETyJIIOBaHHS Tiel 4 1HIIOI Taimy3i NpaBa, MPUXOAWUTH IO CBLIOMOTO BHOOPY
npaBOMipHOT TOBemiHKH. Hampukmaa, 3 MOMEHTY ojepkaHHS iH(opMarii moao 3a00poHH KypiHHS
TIOTIOHOBHX BHPOOIB, & TAKOXX €JIEKTPOHHUX CUTAPET i KAIBSHIB 3T1THO 3 BKa3aHUM 3aKOHOM, a TaKOX MipH
BiJIMOBiIaIbHOCTI BignoBimHO 70 4. 1 cr. 175-1 KYnAII cy0’exTtu aaMiHICTpaTMBHHUX MPAaBOBIHOCHH,
obuparoun aiis cebe MpaBOMIpHHIA THI TIPABOBOI MTOBEAIHKH, PEalli3yIOTh OIIIHOYHO-OPi€HTAIHY (YHKIIIIO
aZIMiHICTPaTHBHOTO TIpaBa.

Jlnst OinbIn TIIMOOKOTO PO3YMiHHSI BKAa3aHOTO BHUINE HEOOXIAHO 3’SCYBaTH SK came 3AiHCHIOETHCS
MPaBOBHI BIUTUBY HA IPABOCBIIOMICTh. Y JaHOMY BHIIQJIKy HJe MOBa MPO CBOTO POAY ,,BUXOBaHHS
CYCIUIBHOI CBIIOMOCTI y MeXax Mpapa, BIUIUB Ha (JOPMYBaHHS y CBiJOMOCTI WICHIB CYCIIbCTBA TPABOBHX
HACTaHOB Ha MPABOMIpHHI TUII MOBEAIHKY. J[0CTiKyI0UH BKa3aHe MMTaHHS, HE MO>KHA OOIMTH MOBYaHHIM
MPaBOBE BHUXOBAHHS, POJIb SKOTO, OE3MEepedHo, € 3HAYYIIO, TaK SK Ma€ pPe3ysbTaT Y BHIJIAII IPaBOBOI
BHUXOBAHOCTI, NPABOBOI KYJIBTYPH OCOOH, 11 HAIlJIEHICTh Y BIACHUX JlyMKaX, & TAKOX JIIX Ha MPaBOMIpHUN
BUOIp BJIacHOI TMOBEIIHKH, IO BeJe J0 IpaBomnopsaaxy. IIpaBoBa ocsita (mpaBoBuii BceoOyu), mpaBoBa
mponarasjia, IOpUIMYHA NPAaKTHKa JEepXKaBHUX OPTaHiB Ta IHIIMX OpraHizaiiid, MmpaBOMipHa IMOBEIIHKA
TpOMaJIsH, iX OcOoOMCTa y9acTh y 3IiHCHEHHI (peaii3allii) Ta OXOpOHI IMPaBOBUX HOPM, CAMOBHXOBAHHS €
crocoGamMu IPaBoBOro BuxoBaHHs’. CaMe BKa3aHi COCOOM y MOBHiM Mipi MOXyTh GYTH 3aCTOCOBaHi s
peauizanii BUXOBHOI (YHKIII aJIMiHICTPaTUBHOrO mpaBa. Hampukmian, mpaBoBa OCBIYEHICTH T'POMAJISH,

! Ckaxyn, O.®. (2001). Teopis depacasu i npasa: niopyy. Xapkis: Koucym, 416.
2 Cxakyn, O.®. (2001). Teopin deparcasu i npasa: minpyd. Xapkis: Koucym, 482.
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30KpeMa 1010 3a00POHHU KYPiHHS Y IPOMAIChKUX MICIISX, IIpoMaraiia JOTPUMaHHs BKa3aHOi 3a00poHH, a
TAaKO’)K OCOOMCTHH TPHKIAN MPAaBOMIPHOI TMOBEHIHKH INOJO BKA3aHOTO TMTAaHHS YYaCHHUKAMH
aJIMIHICTPaTUBHUX MPABOBITHOCUH, ONPHJIIOAHEHHS IOPHINYHIX MPEIESHTIB II0A0 MTOKapaHHs 3a BKa3aHe
MIPaBOMOPYIIECHHS € peajlizalli€l0 BUXOBHOI (YHKIIi aJMiHICTPaTUBHOTO MpaBa IIOJO IMPAaBOBITHOCHH 3
MOTIEPE/KEHHST Ta 3MEHIICHHS BXKMBAHHS TIOTIOHOBHUX BHPOOIB 1 1X MIKiAJMBOTO BIUIMBY Ha 3II0POB’S
HACEIICHHSI.

3 BKa3aHOTro BUIIIE pealtizallito GyHKIii mpaBa, Ha Hally TyMKY, BapTO PO3YMITH SIK:

a) mpouec il mpaBa dYepe3 MNPaBOBHH BIUIMB, PE3yJbTaTOM SKOrO € (OpMyBaHHS MPaBOBOI
YCTaHOBKH, IO BeA€ A0 TPaBOMIPHOI TOBENIHKM YYAaCHHKIB IPABOBITHOCHH, fKa € OOOB’SI3KOBUM
€JIeMEHTOM peaiizamii (yHKIIH mpaBa, CBOro pojay IMEpIIMM €TarioM, [0 € CKJIaJ0BOI0 HEBIJ’ €EMHOIO
YaCTHHOIO BCHOTO TPOIECY pearizallii mpaBoBuX (QyHKITIH, Ta

0) TPOJOBXKYETBCA y Mpoleci Jii mpaBa 4Yepe3 MpaBOBE PETYJIIOBAHHS, SKE Ma€ pe3yJbTaToM
peatizailiro HOpM MpaBa, a B KIHI[EBOMY Pe3yJIbTaTi SIKi BEAYTh O MPABOMOPSIKY.

Orxe, peami3yrounuch KOXHa i3 QYHKIM mpaBa, a TakoX yci (yHKIIi mpaBa y CyKYIHOCTI, IO
3I1IICHIOETBCS Yepe3 MPaBOBUI BIUIMB Ta MPABOBE PETyJIIOBAHHS, MAIOTh 3arajlbHUN KIHLIEBUH pe3ylbTar y
BUIUISAII TPaBOIOPSIIKY. MH BBa)KaeMo, IO y IBEOMY 1 IOJSATa€ CIIPAaBXHE TPH3HAUCHHS SK peastizarii
¢byHKUIA mpaBa, Tak i (YHKUIOHYBaHHS MpaBa sSK pPEryjsiTopa CYCHUIbHUX BiZHOCHH. BkaszaHa Te3a
criBnazgae 3 Toukor 30py T.M. Panbko, sikuii 3a3Havae, M0 TEPMiH ,,pearizailis (yHKI[iH mpaBa” o3HaYa€e
JOCATHEHHS IiNeil Tiei UM iHIIOoT (yHKIIii, BTiNIEHHs i B XKUTTA, BUKOHAHHS PABOM CBOET COMiambHOT poi',
Tob6to, T.M. Panpko posrinsmae peanizamiro (YHKLIH MMpaBa sIK peati3amilo KOXXHOI OKpeMoi (YyHKIiH
IpaBa, a TAKOX peajli3amilo poil Ipasa y CoILiyMi, sKy, Ha Hally JTyMKY, HEMOXIIHBO PO3TJIAATH Bill’ €MHO
BiJl 37ificHeHHs (DYHKI[iH paBa.

Ha mam morssin, npaBo (yHKIIOHYE, BUKOHYE CBOIO COLIQBHY POJIb, AOCATAE LiNEH Ta BUKOHYE
BJIACHI 3aBIaHHA 4Yepe3 (YHKII mpaBa, peali3allisi SKAX BJIaCHE 1 € peali3ali€ro mpaBa K COIIabHOTO
sBuia. 1[ikaBUM 3 TEOPETHYHOI TOYKH 30py IS PO3YMIHHS BKa3aHOTO € JOCITITUTH CITiBBiIHOLICHHSI
peaizamii GpyHKIIIH Ta HOPM TIpaBa, MPOCIIIKYBATH iX TOTOXHICTD Y BiJIMIHHICTb.

Hanpuxman, A.l. AOGpamoB, 3BepralouM yBary y CBOiX JOCHIDKEHHSX MpobieM peanizawii
perynaTtuBHOI (QYHKIii IpaBa BKaszye, MO MOHSITTA ,peajizallis peryisTuBHOI (yHkuii mpasa” Ta
,peaizallis mpaBa’” CIiBBIIHOCITHCS HACTYITHUM YHHOM. 3 OJTHOTO OOKY, peatizallis peryIsaTUBHOI (QYHKIIT
IMpIIa peaizamii mpasa, HOro HOpM — KpiM peatizailii y mpaBoBiqHOCHHAX, PEryJsITUBHA (YHKIIS MpaBa
3MIMCHIOETHCS NMUIIXOM BCTaHOBJICHHS, (POPMYyBaHHS IIPAaBOBHUX HOPM — IIPABHJI ITOBEIIHKH. 3 IHIIOTO OOKY,
MpH peanizailii npaBa BiI0yBa€eThCsl pealizallis BCiX iHIIMX HOTro (YHKIH — OXOpPOHHOI, BUXOBHOI Ta iH.
Tomy 3 1i€i TOukM 30py HOHSTTS ,,peaiizamis MpaBa”’, 0e3yMOBHO, MIMPIIE MOHSATTS ,peani3aris
perynstuBHOi (yHKuil mpasa™. BkazaHe TBEPIKEHHS B KOHTEKCT CIIiBBiIHONIGHHS peaii3amii came
peryisTHBHOI (QYHKIIT MpaBa 3 peanizaliclo HOpM IpaBa 3acayroBy€ Ha MOTOKECHHS, IPOTE MU BBAXKAEMO,
IO PO3YMITH CITIBBIIHOIICHHS peatizallii mpapa Ta Horo (pyHKIIH MOKHA HACTYITHUM YHHOM.

Ha namy nymky, mociimkyoun pearizaiio (GyHKILIN npaBa, He BAPTO NPOTUCTABIIATH Liei mpoiec 3
peamizariieio #oro HopM. Mu BBa)kaeMo, IO peaizalis HOPM IpaBa € HeBiI'€MHHUM €JIEMEHTOM peaizarii
foro QyHkuiit. JlocmimkeHHS BOrO NMUTAHHSA HAJAa€ MOXJIMBICTh MPUHTH IO BHUCHOBKY NP0 XHUOHICTh
PO3YMIHHS pealtizalii HOpM IpaBa SK HOBHICTIO BiJOKPEMIJICHOTO €IEMEHTY, SKUH CTOCYETHCSI BUKIIOYHO
npaga mpote He ioro ¢ynkuiil. [Iporec peamizamii ¢yHKIIii mpaBa BigOyBaeThCs Yepe3 NPaBOBHIl BIINB Ta
NPABOBE PETyJIOBaHHs. 3OIHCHIOIOYNCH Yepe3 MPAaBOBUI BIUIMB Ta MPAaBOBE PETYJIIOBAHHS, BKa3aHHI
Ipoliec Ha eTalli peaJbHOr0 BUKOPUCTAHHS TIpaB, BUKOHAHHS 00OB’S3KiB, JOTPUMaHHS 3a00pOH, a TaKOX
MpOIIeCy MPaBO3aCTOCYBaHHS JIOTIYHO MEPEXOANUTh Y GOPMH peartizaliii HopM mpaBa.

Sxmo ¢opmu pearnizamnii HOpM MpaBa BiJIOBIIAIOTH CITOCOOAM IMPABOBOTO PETYIIOBAHHS, a OCTAHHIM
— HOpPMH TIpaBa 3a XapaKTepOM PO3MOPSIKEHb, a caMe: TO3BUIbHI, 3000B’A3yI04i, 3a00pOHHI, 1110 BJIACHE 1 €
PETYJIATHBHUMH, a PEryJIITHBHI HOPMH KpiM OXOPOHHHX € BHIOM HOpPM MpaBa 3a (hyHKLiOHATBHOO
HaIpaBJICHICTIO, TOOTO 32 TUMH (QYHKIISIMHU SKi 1[I HOPMH 3IiHCHIOIOTH, TO MOXHA TIPUATH JO BHCHOBKY,
IO PETYJISITUBHI HOPMU peai3yroThes y popmax peaiizallii HopM npasa. 3BiicH IPUXOUMO JI0 BUCHOBKY,
0 peryIATHBHA (DYHKINA TpaBa 3MIHCHIOETRCA y (opMax peajizamii HOpM mpapa. [IpoTe Bka3aHe 30BCIM
He O3Hauae, 10 peajizamiro QyHKOiH mpaBa MOTPIOHO PO3YMITH BUKIIOYHO SIK peati3alilo HOoro HOPM.

! Pampko, T.H. (1974). Memodonozuyeckue sonpoce nosnanus gynrkyuii npasa. Bonrorpag: HU u PUO BCIL MBJ]
CCCP, 93.

2 AGpamog, A.1. (2005). Ilpo6remsl peanusayuu peyismugHoi Qynkyuy npasa: asroped. Tuc. KaH. 0p. HAYK:
12.00.01. Hmwxnuuit Hosropon, 9.
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®dakT HEJOCTATHHOTO JIOCIIHKEHHSI Ha HAYKOBOMY DIiBHI ,,peaii3alii (yHKIii npaBa” MpeJACcTaBHUKAMU SIK
3aralibHO1 Teopii Mmpaea, TaK i rajgy3eBUX IOPHIMYHIX HAyK TOBOPUTH JIHIIE PO aKTYaIbHICTh TEMH HAIIOTO
JOCIKeHHS, BIZICYTHICTh HAJIEKHOTO iHTEpecy 3 OOKy HAyKOBIIB JI0 AaHOi TEMH, MPOTE aX HisK HE MPO
OTOTOXXKHCHHS BUCHUMH peajlizallil HOpM IIpaBa 3 peajizariero Horo GyHKITIH.

Tak, Hanpukiaj BUYeHi-aaMiHicTparuBictu: H.B. AJICKC&HIlpOBaI, 10.M. Kosnos?, B.K. Kommakos®,
M.B. CmoneHchknii' 3BepTaloTh yBary y CBOIX MOCTIIKEHHSX caMe Ha (OpPMH peamizaiii HOpM
aJIMIHICTPaTHBHOTO TIpaBa, NPOTE HE Ha pealizamito (QyHKIH aaMiHICTPaTUBHOTO MpaBa. 3BUYAHO, 11O
BKa3aHa MpOrajuHa MoTpedye CBOTO 3alOBHEHHS BiNMOBIJHUMH JOCTIHKEHHSIMH, 110 HAMHU IUIAHYETHCS
3/IIMCHIOBATH Y TOAANBIINX HAyKOBHUX Tonrykax. Ha pa3i, MoxxiuBo chopmyioBatu nediHinito peatizarii
GyHKIN agMiHiCTpaTUBHOTO TpaBa. /laHe BU3HAYCHHS, HE MPETCHIYIOUM HAa BHUCPIIHY IOBHOTY, yCE XK
JI03BOJISIE PO3KPHUTH JTOCIIIKYBaHE TIOHSTTS.

BucnoBku. OTxe, mij peamizaniero (YHKIIA aJAMiHICTPATUBHOTO TpaBa BapTO PO3YMITH IPOIEC
peautizaiiii Horo HOpM y 00’ €KTUBHIN pealbHOCTI Yepes:

a) NPaBOBUH BIUINB, PEe3yJbTaTOM SIKOTO € (POPMYBaHHS MNPABOBUX YCTAaHOBOK Ha IPAaBOMIpHY
MOBEIHKY Y IPaBOCBIIOMOCT] y4aCHHUKIB aMiHICTPAaTHBHUX NPAaBOBITHOCHH, Ta

0) mpaBoOBe peryJIOBaHHSI, PE3yJbTaTOM SIKOTO € peainizamis (yHKIIH agMiHICTpaTHBHOTO TpaBa
yepe3 (popMH pearizaiii Horo HOpM, SIKi pa30M MarOTh KiHIIEBUM PE3yJIbTATOM MPaBOHOPSIOK y cdepi, sKka
PETYIIOETHCSI HOPMaMHU aMiHICTPaTUBHOTO IIPaBa.
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PROBLEMS OF IMPLEMENTATION
OF THE REPRESENTATIVE MANDATE:
DOMESTIC AND EUROPEAN EXPERIENCE

The article studies problems of implementation of representative mandate. Views and
discussions of leading scientists are considered in relation to this problem. Ukrainian and foreign
scientific sources, devoted to implementation of the representative mandate are investigated.
The author noted complexity of implementation of the representative mandate in modern
terms, caused by a number of historical, legal, political and socio-cultural factors. The
expedience and effectiveness of proporsals for solving these problems are grounded. Analysis of
the current legislation and its implementation shows that constitutional and legal representative
mandate regulation in Ukraine requires considerable improvement, especially in the context of
strengthening the responsibility of state power and development of Ukrainian democracy in
general.

Key words: representation, representative mandate, responsibility of the authority, democracy,
constitutional reform.

Bcebiune HaykoBe IOCHTIKEHHs peani3amii MpeacTaBHUIIBKOTO MaHJaTa 00’ €KTHMBHO HEMOIKIIMBE
0e3 OKpeciIeHHs MOro OCHOBHHX NpoOyieM. 3 Orjsily Ha CKIAAHICTh e(EeKTUBHOI peani3alii BITYU3HIHOTO
IHCTUTYTY TPEICTaBHUIIBKOTO MaHJaTa, B CBITJII TENEpilIHbOI MOMYJSPHOCTI 3aXOAIB KOHCTUTYIIHHOI
pedopmu 3a1s 3a0e3MedeHHs IPOLECY YTBEPAKECHHS TEMOKPATUYHUX LIHHOCTEH B YKpaiHi, OCMUCIICHHS
Ta BUPIIIEHHA 3a3HA4YEHHUX MUTaHb € OCOOIMBO aKTyaJbHHUM.

IcuyBanHa mnpobnem peanmizalii NPEeICTaBHUIBKOIO MaHIaTa B YKpaiHi 3yMOBIEHAa HM3KOIO
YUHHUKIB, Cepell SKUX HaWOLIbIl CYTTEBUMHU BBAXKAIOTHCS: HASBHICTh aTaBi3MiB PaJITHCHKOI MPAaBOBOI
CHUCTEMH Yy HOpMax YKpaiHCBKOIO 3aKOHOJABCTBAa $K HACIiNOK TpUBAlIOro mnepedyBaHHA y CKJIaii
PapstHchKOTO COMO3Y; ICTOPUYHO TPUBAJI Ta AUCKYCIHHI MOUIYKH ONTHMAIBHOI MOJIENI MPEICTABHUITBA Ta
NPEACTaBHULIBKOTO MaHIaTa B YKpaiHi; YHCIEHHI MNpOTaIMHU Ta CYyNEepPeyHOCTI B YKpaiHCBKOMY
3aKOHOJABCTBI, M0 PEryJIO€ MUTAHHS MPEJCTaBHUIITBA HAPOAY B OpraHax BJAJHM Ta CTATYCy HApPOIHHX
MPEJICTABHUKIB; BIJCYTHICTh YITKOI perjaMeHTallii MUTAaHHS TMPEJICTAaBHUILKOTO MaHJara B HOpPMax
YHHHOTO 3aKOHOJIABCTBA; HEPO3BHHEHICTh CHCTEMH IIOJIITHYHUX MapTid B YKpaiHi, c1a0KICTh iX 3B’s3KY 3
BHUOOPIISIMH, a TAKOXX HEJOCTATHICTD YCBIOMJICHHSI CYCITUIBCTBOM IX MICHS Ta POJIi Y TPEACTABHULBKOMY
oprasi BIaau i B JIEp)KaBHO-IPAaBOBOMY MEXaHi3Mi B IIIOMY; HU3bKHUH piBEHb NPaBOBOI KYJIbTYPH Ta
IIPaBOBOi CBIIOMOCTI K MPEACTAaBHMKIB, TaK 1 BHOOPIIB; HecTaOUIBFHICTh JepKaBHOI MONITHKH y cdepi
3a0e3MeyeHHs PeICTABHUITBA HAPOy B OpraHax BJaJu.

[MpryrHN HasBHOCTI TpoOJIeM pearizalii MPeICTaBHUIIBKOTO MaHJaTa MalTh PI3HUH XapakTep:
ICTOpUYHUN, €KOHOMIYHHM, FOPUIUYHUN, TOJITUYHUHN, COLialbHUN, €TUYHUN (BiJIIOBIIHO J0 HAa3BaHHUX
YIHHUKIB MOXHA KIIacCU(iKyBaTH 1 3yMOBIJIEHI HUMH MTPOOJIEMHU).

[IpoGnemMu peanizamii NpPeACTAaBHUIILKOTO MaHIaTa B YKpaiHi MOXXHAa YMOBHO MOAUIMTH Ha
TEOPETUYHI Ta MpakTW4Hi. TeopeTnuHi mpoOieMHu NexaTh B IUIOMIMHI YAOCKOHAJIEHHS 3arajbHOI Teopii
npeacTaBHUNTBA. [0 HAX MOXHA BiIHECTH MPOOJIEMH BH3HAYECHHS MOHATTS IIPEICTABHUIIBKUA MaHIAT»;
PO3YMIHHA TPaBOBOI MPHPOAHM, 3MICTY Ta CYTHOCTI MpPEICTaBHULIBKOTO MaHAaTa; HaJIEXHOCTI
NPEACTaBHULIBKOTO MaHJaTa IEBHOMY CyO0 €KTOBi; MOIIYKY «ifleaJbHOD» MOZENl NpeaCcTaBHULBKOIO
MaHzara Toio. [IpakTruHi TpoOJeMH TICHO TIOB’s3aHi 3 TEOPETUYHUMH, OCKIJIbKM BUHUKAIOTh 3a3BUYAil SIK
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HACIIIOK HEYCBiIOMJICHHS UM HEBUpilleHHs TeopeTHyHHX. Ll{ompaBna, BOHM MOXXYTb MaTH i caMOCTiliHe
3HaueHHS. J[0 HUX BIXHOCSTHCS HPOOJIeMH 3a0e3NeUcHHs 3B S3KiB NMPEACTaBHUKA 3 HAPOJOM; peastizarii
npaBa HapoAy Ha (opMyBaHHs MPEICTaBHUIIBKMX OpPraHiB;, aJeKBaTHOCTI BiZOOpa)KeHHS BOJI HapoOdy
0o0OpaHMMM NpeACTaBHUKAMU Ta MapTiAMH; BHYTPIIIHBONAPTIMHOI OUCLMIUIIHYM, HpPEICTaBHULBKOI Ta
NapTiifHOT €TUKHU; MOTUBALl MPUXOAY A0 BIaau Towo. BomHovac, icHYOTh Tpo0iaeMu, SKi nepedyBaroTh Ha
MEXI TEOpPeTHUYHHX Ta MPAaKTHUYHHUX. Takow mpobiaeMor0 € mpobieMa KOHCTUTYLIHHO-IIPaBOBOTO
peryJroBaHHS MPEJICTABHUIILKOTO MaH/ATA.

AHaJti3 YMHHOT'O 3aKOHOJIABCTBA Ta MPAKTUKU HOTO peai3amii CBIAYUTh, 10 KOHCTUTYIIIHHO-TIPaBOBE
peryJoBaHHs IPEACTaBHULBKOIO MaHJaTa B YKpaiHi moTpeOye CyTTEBOrO BIOCKOHAJIEHHs, OCOONHBO B
KOHTEKCTI BiIMOBIJAILHOCTI BJaIU Ta PO3BUTKY YKPaiHCHKOT IEMOKpATIT 3arajioM.

3rigHo crarti 5 KoHctutynii Ykpainu HOCIEM CyBEpeHITETy 1 €JMHUM JKEpPEJIOM Blaau B YKpaiHi €
HapOJl, SIKUI 3/MIMCHIOE BIagy OE3MOCepesHbO 1 Yepe3 OpraHd Jep>KaBHOI BIAJW Ta OPraHH MiCIEBOTO
camoBpsigyBanna'. OiuiliHe TIyMadeHHS BiMOBIAHMX MONOKeHb OCHOBHOIO 3aKOHY MICTUTHCS B
Pimenni Koncrurynitinoro Cyny Ykpainu y copasi Bix 5 xoBtHS 2005 poky Ne 6-pn/2005 (cmpaBa npo
3MiHCHEHHsI BIIaIy HapoaoM). Buxonsun 3 mpaBoux mo3uuiid Korcrurymiitauit Cyn Ykpainu, Bcs HOBHOTa
BJagy B YKpaiHi HaJeXUTh HApOJOBi, Blaja KOTPOTO € MEPBUHHOIO, €AWHOIO 1 HEBIAUY>KYBaHOO, TOOTO
OpraHu Jep:KaBHOI BJagu Ta OpPraHH MICIIEBOTO CAaMOBPSIyBaHHS 3AIHCHIOIOTH BIagy B YKpaiHi, 110
noXoxuTh Bif Hapomy’. OTxke, caMe HApOIOBNAIA CTAHOBUTH CyTHICTh YKPAiHCHKOI JEMOKPaTHUHO
JeprkaBH. Biraga Hapomy Sk HOCISI CyBEpEHITETY € BEpXOBHOIO II0/I0 Oyb-sKOi iHIIOI CyCHiIBHOI BIAIH, ¥
TOMY 4YHCIi JepxaBHOi a0o mapriiHoi. [lomiOHO MO0 TOrO, SIK HApPOX € JDKEPEJIOM JCpXKaBHOI BIIAJIH,
HApPOJHUI CYBEPEHITET € JDKEPEIOM CYyBEPEHITETY NEMOKPATUYHOI JiepKaBu. Y pasi 37iliCHEeHHS HapoJoM
BJIagM uepe3 JepkaBy (OPMYIOTbCS OpPTaHM HApOJHOTO IPEJCTaBHUITBA (IepXkaBa B LIBOMY AacIeKTi
BHCTYIIa€ K BHCOKOOPTaHi3oBaHMii Hapox)’. TaKuM UHHOM, CyBEpEHiTeT $K IMOJITHKO-IPaBOBA
BJIACTHBICTh JICP)KaBHOI BIIaJIH, BUSABJISFOUUCH B 11 BEPXOBEHCTBI, HE3aJIC)KHOCTI, HEMOAUTHLHOCTI (€JHOCTI),
MOBHOTi Ta pIBHONPABHOCTI B 30BHIIUHIX BigHOCHMHAX', JeXWTh B OCHOBI peamisauii mpsMoro Ta
IIPeACTaBHULIKOTO HApOIOBIAALA B IEMOKPATHUHIH nepikaBi.

He3Bakatoum Ha HOpPMaTHBHE 3akKpilUleHHS B YKpaiHi NpPUHIMIY HapOAOBIAANs, NHTAHHA
B3a€MO3B’SI3KiB TPEICTAaBHUKA 13 OE3MOCEpPENHIM JIKEPEIOM BIIaJy — HApOJOM, Ha CydyacHOMY e€Tami €
JOCTaTHBO TIPOOJIEMHMM, B MEPIIy 4Yepry, depe3 CKIaIHICTh peaiizamii mporo mpasa Hapoxy. Ha mymky
HAYKOBIIIB, isJIbHICTh TPEJCTABHUKIB HAINPSAMY BIUIMBAE HAa PO3YMIHHS Ta OI[HKY JEMOKPATHUYHHX
IHCTUTYTIB BJIAIM 1 TPEACTaBHUIILKOI IEMOKpaTii B mijoMy. Binrak, mopymreHHsT GopMynH «3aiiiCHEHHS
BJagy HapoAoM OesmocepenHbo abo uepe3 oOpaHUX MPEICTABHUKIB» MOXKE MPU3BECTH 10 HETaTUBHHUX
HACJIJKIB AKOCTi BpsiayBaHHsS . TOMY, eKCIIEPTaAMH HArOJOIIYEThCS HA HEOOXiTHOCTI CTBOPEHHS Ii€BHX
MeXaHi3MiB 3B’S3Ky NpEeACTaBHHUKA 3 HAPOAOM, aJKe ChOTOJIHI HasiBHA CHTYallis, 3a KO HE NMPEJCTaBHUK €
CIIyTOI0 HApOJLy, & HAPOJI € CIIYTOKO TIPe/ICTaBHIKA’.

I3 mpobemMoio B3€eMO3B’SI3KiB IPEICTAaBHUKA 3 HAPOIOM TIiCHO ITOB’s3aHE IMHUTaHHSI KOHCTHUTYLIHHO-
NPaBOBOi MPHUPOAM TNPEACTABHUIBKOTO MaHAaTa B YKpaiHi, AMCKycii HAaBKOJIO $KOTO 3yMOBJEH,
HacaMIepes, HEOJHO3HAYHHM pO3YMIHHSAM Cy0’€KTHOI HAJIe)KHOCTI TPEJCTABHHUIBKOTO MaHIaTa -
BUOODILISAM, Hapooy 4M HapTii. Ha Hamy mymKy, B yMOBaxX COLaJbHOI, JEMOKPATHYHOI, PaBOBOi JeprKaBU
IIPEACTaBHULIKUN MaHJaT MOBHHEH HaJeXXaTH HapoIOBl SIK €IUHOMY JpKepeny Biaiu. JoTpUMYyIOYHCh
MO3UII{, 0 HAPOJHMI CyBEpEHITeT SK HEeBil eMHHI aTpHOYT AepikaBH HEe MOKe OyTH JIeNIeroBaHHWH Hi

' Koncmumyyis Ypainu 1996 (Bepxosua Paga Ykpaiuu). Bidomocmi Bepxosnoi Padu, 141.

% Piwenns, Koncmumyyiiinoeo Cydy Yipainu y cnpagi 3a koncmumyyiiinum nodannsm 60 HapoOuux denymamie
Yxpainu npo ogiyiiine maymauennsa nonosicenv wacmunu neputoi cmammi 103 Konemumyyii' Vepainu 6 konmexcmi
nonodicens it cmameii 5, 156 ma 3a koncmumyyiinum 3eeprentsm epomaosan I araiiuyka B.C., [lodeopnoi B.B.,
Kucnoi T.B. npo oghiyitine maymauenns noioxceHs yacmur opyeoi, mpemvoi, uemsepmoi cmammi 5 Koncmumyyii
Yxpainu (cnpasa npo 30iicnenns enadu napooom, Ne 6-pn/2005. KCY 2005 (KoHcTuTywidHuiA cyn YKpaiHu).
Oq@iyitinuii caiim Bepxosnoi Paou Yxpainu. <http://zakon0.rada.gov.ua/laws/show/v006p710-05>(2016, ciuens, 21).
3 Tauiit, B.S1., Tlerpumns, O.B., Bapa6arm, F0.T. (2011). Koncmumyyis YVipainu. Haykoeo-npakmuunuii Komenmap.
Xapkis: [Ipaso, 33-35.

* Tumuenxo, C.M., Bocran, C.K, Jleryma, C.M., [Tapxomenko, H.M., ITikyns, T.O., [Ipontok, H.B. (2007). Akmyanvni
npobnemu meopii depaicasu ma npasa. Kuis: KHT, 98.

3 Kakkectan, A. IIpupoda npedcmagnuybko2o Manoamy: YKpaincka Rpakmuka ma 3apyGischuii 0ocsio.
<http://parlament.org.ua/upload/docs/PaperFebruary.pdf> (2016, ciuens, 21).

¢ €srpados, I1. Ipupoda npedcmasuybko2o Mandamy: yKpaincoka npaKmuka ma 3apy6isicnuti 0oceio.
<http://parlament.org.ua/upload/docs/PaperFebruary.pdf> (2016, ciuens, 21).
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MapTisM, Hi OKPEeMHUM HApOJHHM MPEJACTABHUKAM, aHi OyIb-SIKHUM IiHIIUM Cy0’€KTaMm, OCKIJIbKH €IUHUM
Horo HOCiEM € HapoA, TIEPBUHHMM i TIOBHOIIPABHUM «TOCIIOJApEM» MPEICTaBHUIFKOIO MaH/IaTa IIOBHHCH
Oytu came Hapoxa. BmacHe HapomoBi, BiamoBigHo no0 Koncrutymii Ta 3akoHiB YKpaiHM, 1 HaJICKUTh
HeBiJ’eMHe MpaBo GOPMYBaHHS MPEACTABHUIILKAX OPTaHiB BIAJU 1 HAIIJICHHS TaKUX OPTaHiB B LIJIOMY Ta
X MpeacTaBHUKIB MaHIATOM Ha MPEJCTaBHUIITBO KOO iHTEpECiB.

BaxMBUMH € NHUTaHHS BU3HAYCHHS CTATYCy Ta POJi HAPOIHOTO MpPEACTABHUKA, HOTO MOTHUBALS
NPUXOIY O BIAAW 1 MOTANBIIO] MPEACTABHUIBKOI MiSIIBHOCTI, PIBEHb HOTO TOJITHYHOI Ta IPaBOBO]
kyapTypu. CaMe B I[bOMY KOHTEKCTi, Ha JYMKY JOCHIJIHUKIB, IOCTa€ MHUTAHHS BiJIOBIIAIHHOCTI
IpEeICTaBHUKA He JIMIIEC HA OCHOBI PErIaMEHTOBAHUX MIPABIJI, a TAKOX 3 YPaXyBaHHSIM MOPAITEHO-ETHIHUX
3acan’. binbme TOro, 3ifiCHIOIOUM KOMIUIEKCHY OI[HKY NpEICTABHHIILKOTO MaHiaTa B YKpaiHi,
HEOOXiTHAM € BpaxyBaHHS XapaKTCPHUX OCOOIMBOCTEH MONITHYHOI Ta MPABOBOI KYJIBTYPH YKPaiHCHKOTO
cycniibcTBa. BifmoBigHo, pedopMyBaHHS ICHYIOUHMX BiJTHOCHH NPEJCTABHHITBA Ta IMPEJICTABHUIIBKOTO
MaHJIaTa BHKIIOYHO HAa pIiBHI 3aKOHONABCTBA HE MOXKE MOBHICTIO 3a0€3MEYUTH BUPIIICHHS HASBHUX
npoonem. ToMy B ymoBax JaeMOKparu3alii BiIHOCMH HapOJOBI/Js ICHYE TMOTpeda y 3alydeHHi
aNbTEePHATUBHUX MEXaHi3MiB 3a0e3MeueHHs OpraHi3alii BjIaayu B JepiKaBi.

VY 3B’A3Ky 3 HAaBEACHHMH TBEPUKECHHAMH, Yy JITEpaTypi JOCHTH YacTO 3BEPTAETHCS yBara Ha IPUCSTY
HApOJHOTO TPEACTaBHHKA AK MPABOBUU akT, SIKUH, HA OYMKY HayKOBLIB, ()aKTHYHO 3aKJaJa€ OCHOBHI
NIPUHIUIH HOTO TisTbHOCTI i MOXKE BBAKATHCS IIEBHOIO 6a3010 KOAEKCY 4ecTi» mpejacTaBHuKa’. Ha qyMKy
eKCIIEepPTiB, y MEPCIEKTHBI BOHM MOIIIM O BilirpaBaTH BaroMy poJib y BIIOPSAKYBAHHI B3a€MHUH HApPOTHHX
IIPeJCTABHUKIB SIK MiK COBOI0, TaK i 3 (paKiisMu, BUGOPIAMH i AepKABOIO B LITOMY . 3a3HAUNMO, OJHAK,
IO CTBOPEHHS BIMNOBIAHUX KoanQikamii B NMPUHONII i B YKpalHCBKMX AEP’KABHO-TIPABOBHUX pPEaisxX
30KpeMa, He CIiJ] BBaXaTW TMAHAIEEI0, OCKUIBKM 3HAaYHAa YacTHHA IMUTAaHb [iSUIBHOCTI MPEICTaBHUKA
HAJICXKUTHh A0 cepu eTHKH, Mopaii 1 TaKTUKKW HWOTO TMOBENIHKH, a BiATaKk, HE MOXe OyTH Hi Hamepen
MPOTHO30BaHa, Hi, TUM OibIIe, (GOpMaTBHO BpErysboBaHa. ToMy, IMOPS i3 TOTPUMAHHAM 3aKOHOJABUMX
Ta MOPAIbHO-€TUYHMX HOPM, BAXKIUBE 3HAYCHHA Yy NPUUHATTI pilieHb B Tpoleci peaiizarmii
NPEICTaBHUIBKOTO MaHJaTa BCE X BiBOIUTHCS, BH3HaueHoMy E. BepkoM, «3pioMy CymKEHHIO PO
CYCITiIbHI Ta Jep/KaBHi CIPABMY HPEICTABHUKA .

VY KOHTEKCTI BH3HAUCHHS XapaKTepy B3a€MOBITHOCHH Ta B3a€MO3B’S3KIB IPEICTABHUKA 3 PI3HUMH
Cy0’eKTaMM 3HAYHOI BarW HaOyBalOTh MUTAHHS BIUIMBY CIIOCOOy OOpaHHS NpeACTaBHHKA Ha peasti3almiio
HOro mpenCcTaBHHUIBKOIO MaHJaTa Ta IPABOBHU CTaTyc B IIoMy. Posrisparodmce B po3pizi MUTaHHS
BHOOPUYUX CHCTEM SIK BH3HAYHHKIB CHCTEM IIPEICTABHHITBA HApPOAy B OpPraHaxX BIaIW, aKTyaJbHHMH €
MpoOJieMU TPUHHITHOCTI Ta €(PEeKTHBHOCTI Ti€l YW 1HIIOI BHOOPYOI CHUCTEMH, a TaKOX HOLLIBHOCTI
nepconidikauii BHOGOpuUMX cucTem’. BoaHOYAC, HAYKOBILi 3a3HAYAIOTH, IO OUIBII ONTHMATLHHM €
3alPOBAKCHHS 3MIIIAaHUX BHOOPYHMX CHUCTEM 13 (POPMYBAHHSIM MAKOPUTAPHHUX OKPYTIB Ta BUCYHEHHSIM
MaKOPUTAPHUX JemyTariB. Taka cucrema, Ha MOro IYMKY, O3BOJISAE i BiJOOPAa3HTH CIEKTP MONITHYHUX
naptiit (ToOTO imeororiif), i HamaTH MENMyTaTy peaJbHUI NPENCTABHHUIBKHHA MaHAAaT (TOOTO 3aXHCTUTH
iHTepecH KOHKpeTHUX BHGOPLIB)’.

BiTUn3HAHNMHA HayKOBIUIMU 3BEPTAETHCS yBara TakoX Ha BiJACYTHICTh BU3HAUCHOI BiIOBINAIBHOCTI
NpeACTaBHUKA TMepe]] HapoAOM 1, BiANOBIAHO, MOTPe0y y CTBOPEHHI IIEBHX MEXaHi3MiB KOHTPOJIO
VKpaiHCHKOTO HapoAy 3a JMisUIBHICTIO MpecTaBHUKA . HocieM aBTOPUTETY i €XMHMM JKEpEsoM BJIaiy MpH
JIEMOKPATHIHOMY PEKMMI € HapoOA, SIKUH 3/1iHCHIOE BTy Oe3I0CepeaHBO0 1 Yepe3 OpraHy AepKaBHOI BIaIH
Ta MICLEBOTO caMOBpsiAyBaHHs. [IpoTe, copaBXHs IEMOKpATis MOXe OYTH JKUTTE€3JATHOIO JIUIIE B TOMY

! Banenraiin, E. Ilpupoda npedcmasnuybko2o Manoamy: YKpaincbka Rpakmuka ma 3apy6ischuii 0ocsio.
<http://parlament.org.ua/upload/docs/PaperFebruary.pdf> (2016, ciuens, 21).

2 CeniBaHoB, A. [Ipupoda npedcmasHuybkoeo Manoamy: yKpaincoka npakmuka ma 3apy6isichuti 0oceio.
<http://parlament.org.ua/upload/docs/PaperFebruary.pdf> (2016, ciuens, 21).

3 Kospmxkenko, JI., Cunbooxuii, O. Ilpupoda npedcmasiuybko2o Manoama yKpaincoka npakmuka ma 3apy6inchui
oocsio. <http://www.kas.de/wf/doc/kas 17371-1522-13-30.pdf?090825164713> (2016, ciuens, 21).

* Bepk, I. (1992). Pasmbiuunenue o pesomoyuu 60 Ppanyuu. Jlougon: OPL

> Kosrysens, B. Ilpupoda npedcmagnuysko2o Mandamy: yKpainceka Rpakmukd ma 3apydischuii 0ocsio.
<http://parlament.org.ua/upload/docs/PaperFebruary.pdf> (2016, ciuens, 21).

¢ CenianoB, A. ITpupoda npedcmashuybKo2o MaHOamy: yKpaiHcoKa npaKmuxa ma 3apy6isicnuii 0oceio.
<http://parlament.org.ua/upload/docs/PaperFebruary.pdf> (2016, ciuens, 21).

" I'puropyx, H.I'. (2002). Koncmumyyiiino-npasosuti cmamyc napoownozo denymama Ypainu. Kuis: Iu-T nepasu i
npasa iM. B. M. Kopeupkoro.
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BUNAJIKY, SKIIO JOTPUMYETHCA NPUHIMIT KOHTPOJIIO HAJA BIafo0. ToMy €IMHUHA AJS CYyBEpEeHHOTO Hapody
3acib 30eperTu Toil piBeHb BIaH, SIKOI BiH MMOTpedye, Ta Ky caM MOXe 3AiHCHIOBATH, IOJIATae B TOMY, 00
He 1aBaTH CBOI IpaBHTENsIM HeoOMexeHy Biaay'. 3a mepekoHaHHsM A. Ecwmena, mepir 3a Bce icHye
BiJIMOBINAJILHICTh, KOTPY HIXTO HE MOXE 3alepedyBaTH: 1€ — BiIMOBIIAJIBHICTh IpEICTaBHUKA B THX
BUIAJKaX, KOJU BiH CBIJOMO 1 31 3JIOYMHHMMHU HaMipamMH TEPEBHUIIYE CBOi MOBHOBAXKCHHS, BHU3HAUYCHI
KOHCTHUTYLI€IO 1 3aKOHOM. B 11bOMy BUNIAZIKy — HE AMBIISIYMCH HA BaXKKICTh BiTHAWTH HANEKHY FOPUCIUKIIIIO
JUIS BUHECEHHS Kapaloyvoro BHPOKY, 3JaTHOTO TIOBECTH 3a COOOK0 BTPATy JEIMyTaTChKUX MOBHOBAXKCHBD,
MIPUHIIMIT TTOBHOI BiJIMOBIIAILHOCTI CTa€ 00OB’SI3KOBUM B TaKiii ke Mipi B iM’SI MOPAJILHOCTI, K 1 B iM’s
cycrminbHoO KopHcTi®. V 3B’sI3Ky 3 LMM, MpOOJIEMa BiAMOBIANPHOCTI HAPOJHOTO MPEICTABHHUKA HAOYBAE
BOXJIMBOTO 3HAYCHHS, a PiBEHb i HEBUPIIICHOCTI CTaBUTh YKpaiHy B OAWH PsA i3 KpailHAMH - B3ipIsIMH
30UTKOBOCTI JIEMOKpaTii.

CTaHOM Ha CHOTOJHI ¥ CHCTEMi HApOIHOTO MPEICTaBHUIITBA HEBUPIMICHICTH MPOOIEeMHU 3aKPiIUICHHS
MeXaHi3My BiAMOBiJAILHOCTI HAPOJHOTO MpPEACTAaBHUKA CTBOPIOE YMOBH AJIS MOCAJOBHX 3JIOBKHBAaHb Ta
HENpaBOMIpHOIO0 BUKOPUCTAaHHS BHCOKOI'O CTaHOBMIIA NPEJCTaBHUKA Hapody y Biaxi. ToMmy BUXIZHOIO
TOYKOK JJIsi BHpIIIEHHA W€l TpoOJeMH TMOBHHHO CTaTH PO3YMIHHS TOTO, IO CTaTyC HAapOIHOTO
TIPeICTABHHKA € HE PO3KIIIIIO, a HEOOXiIHOK yMOBOIO mpodeciitHoi podoTn’.

Sx OaunMo, HaA3BUYANHO aKTyalbHOK B YKpPaiHCBKOMY CYCHUIBCTBI 3alIHMIIA€ThCA MpodiIeMa
JIOLITEHOCTI Ta e(heKTUBHOCTI IMIIEpaTUBHOTO MaHaTa, sika Ma€ JIBi 3MICTOBHI cknaaosi. [lepia ckinamosa
CTOCY€ETBCS BIJHOCHH TIPECTABHMKA 3 MOJITHYHOIO MapTi€lo Ta Iependadae 1Mo30aBICHHS HOro MaHAaTa
LI€F0 MAPTI€r0, APyra CKIAJ0Ba JISKUTh y TUIOLIMHI BITHOCHH MPEICTaBHUKA 3 BHOOPLAMHU Ta mependavae
ICHyBaHHsS €JIEMEHTIB Haka3iB BHOOpIIB, 3BITYBaHHS IIepel HHMH Ta BIIKIMKAHHSA IIPECTaBHHUKA
BUOOPLISIMH.

Bucnosioroun MO3ULII0 3 MPUBOAY AOLUIBHOCTI 3a3HAa4eHUX MOJIoKeHb KOHCTHTYIII, HayKoBLi
CBOTO 4YaCy HAroJiONyBaId Ha HENPHUIIYCTHMOCTI MAacOBHX Ta 1J€OJIOTIYHO HEOOTPYHTOBAHHMX
MDK(PAKIIHHAX [TEPEX0IiB, MO3asK 1€ CIIOTBOPIOE BIIaJy HAPOJY, 1 BUOOPH HE OCSTAIOTh OAHIET 31 CBOIX
OCHOBHUX (QYHKI - OyTH «IONITHYHUM BOJIEBUSBICHHS OapoMeTpomM» Yy cCycmiiabcTBi. Ha aymky
HAYKOBIIS, B yMOBaxX BUJIFHOTO MaHJaTa Taka CHUTYyallis Ma€ CTaTH OIHIE€I0 3 MiJACTaB Ui PO3IYCKY
napnameHTy’. STk CTBEpIKYIOTh EKCIIEpTH, 3aMpOBAKEHHS KOPCTKOTO TPEICTABHHIIBKOr0 MAaHIATa MOXKE
MPU3BECTH JI0 MAPTIHHOT MTUKTATypu B YKpaiHi - TUKTATypH MapTIHHUX JiaepiB. ToMy CIYIIHOIO € MO3HIIis,
BiJIMOBITHO 10 SIKOT IMIIEPATUBHUI MaHJAT SK Y MapJIaMeHTi, TaK 1 B OpraHax MiCI[eBOTO CaMOBPSIyBaHHS
374aTCH MEPEIIKOIUTH PyXy YKpaiHU OUIIXOM JEeMOKpaTii 1 3aBEPIIMTH IPOIeC OMirapxisarlii mOJiTHIHOL
CUCTEMH, KOJIH JIiIepH NapTii OyayTh TOMOBISTHCS MiXK CO0OOI0, a 1HIII YJICHH MapTiii — BUKOHYBATU POJIh
BUKITIOUHO 1X PEKPYTiB’.

VY 3B’A3Ky 3 BHUIICHABEIEHHM, BAXJUBUM NHTAHHAM € BH3HAYEHHS MOMJIMBOCTI Ta JIOUIJIBHOCTI
peryiioBaHHA Jep)KaBOIO BHYTPIIIHBOMAPTIMHUX BiZHOCHH. 30KpeMa, 3Ba)Kaloud Ha HAasIBHICTH Y
MPEJCTaBHUIIEKOTO MaHJATa, MOPs 3 MPaBOBOIO, TAKOX IMOJIITHYHOI CKJIaI0BOI, BBAXKAEMO 3a HEOOXimHE
3BEPHYTHCSA JO IHCTHTYTy NONITUYHUX MapTii B YkpaiHi. 3HayHa YacTHHA EKCIIEPTiB HAIOIATae Ha
HEeoOXiHOCTI CTBOPEHHS B YKpaiHi ICTHHHHX MOJMITHYHHUX MapTii, c(hOPMOBAHHX HA iJCOJIOTIIHHX 3acajax,
HATOMICTh, CyYaCHHH CTaH OUIBIIOCTI ICHYFOUMX MOJITHYHUX O00’€HAHb HE BiJMIOBINA€ BCTAHOBICHUM
CTaHJapTaM 1, K HaCJiZIOK, IePEIIKOKae IOBHOLIHHOMY PO3BUTKY BIANOBI1AIBHOTO MIPENCTaBHULITBA. 3a
TBEP/DKEHHSIMH JIOCIITHUKIB, HE3BAXKAIOUM HA ICTOTHUIM BIUIMB Ha MyONiYHI BIJHOCHHH TMapTidHOI
JIUCIUILTIHY, 1[I TIUTAHHS BCE X IMOBUHHI HaJEXaTH 10 BHYTPIIIHBONAPTIHHOT KOMIETeHIii. Y 3B’s3KY 3
IIMM, OCHOBHHMH MOMEHTaMH, Ha sIKi B JITEpaTypi peKOMEHIYETHCS 3BEPHYTH yBary IpH pedopMyBaHHI
NPEACTaBHUIIBKOTO MaHJaTa, €: TMO-lieplie, pPO3IIHMPEHHS Ta YHOPMYBaHHS BHYTPIIIHBONAPTIHHOT
JIEMOKpaTii; Mo-Apyre, HE3aJEKHICTh WIEHIB NapjaMeHTy, sfKa IOYMHAETbCA 3 BUOOPY KaHAMIATYpP IO
BUOOPYOro CIHCKY; IO-TPETE, BiAMOBIAAIBHICTh MApTIHHUX JiJEepiB, MOTHBALlS SKHX IOBHHHA MPSIMO
KOpENIOBAaTUCS 13 3aJ0BOJICHHSM HAI[lOHAJBHUX 1HTEPECiB; IO-4eTBEPTE, CKACYBaHHS MOXIUBOCTI
CTBOpPCHHS OJIOKIB TMOMITHYHHUX MapTii y BHOOPUOMY 3aKOHOJABCTBI, IO € BAXIMBHM 3 TOUYKH 30Dy

" Bocran, C.K., Tumuenxo, C.M. (2005). Jepacasne npago sapyGiscnux kpain. Kuis: [{eHTp HaBYaIBHOL JiTeparypH,
251.

2 Demen, A. (1898). Ocrosnvie nauana 2ocydapemesentozo npasa. Mocksa: tuno-murorpadus B. Puxtep, 264-265.

3 I'aBpuutok, B. (2003). Cratyc — He po3kiul, a ymoBa npogeciiinoi podoru. Kuis: FOpuouunuii gicnux Yrpainu, 9.

* Kozro6pa, M. IIpupoda npedcmasnuybko2o Manoamy: yKpaincbka Rpakmuka ma 3apyGischuii 0ocsio.
<http://parlament.org.ua/upload/docs/PaperFebruary.pdf> (2016, ciuens, 21).

* Kypascokuit, B. (2007). Lo npunece ykpaincokiii demoxpamii imnepamusnuti manoam. Kuis: IIpaso Ykpaiuu, 123.
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CTPYKTYpYBaHHS IapJIaMeHTy .

BucsiTimoloun mpoGiieMy JONIITBHOCTI IMIICpaTHBHOTO MaHIATa BHOOPHHMX IIPEICTaBHUKIB B
VYxpaini, Bapro HaBectu [lo3umii €Bpomelicproi komicii 3a geMokpaTito yepe3 mpaBo (BeHnemiliceka
KoMmicist). 3aranpHa no3unis KoMicii monsrae y ToMmy, o cTaTyc 4jeHa mapiaMeHTy MTOBUHEH BU3HAYATHUCS
NPUHIMIIAME TUTIOPAJTiCTUYHOI JEMOKparii, 30KpeMa MpPUHIMIIOM MPEICTABHUIITBA WIEHOM IMapiaMeHTy
BCHOI'0 Hapony a0o Hauii, a He JMIIe YaCTUHH Hapoxy, BUAUICHOI 32 IEBHUMH O3HaKaMH, y TOMY YHMCII,
03HAKOI0 TEPUTOPIANLHOI MPUHANIE)KHOCTI, a TAKOXK IMPUHIIUIIOM CBOOOX BOJIi Ta BUpaKeHHs no3uiii. Toxi
SIK 3aMPOBAJPKEHHS IMIIEPaTUBHOTO MaHJaTa caMe Mo co01 He nependavae BTIICHHS 1UX JIBOX MPHUHIIUIIB Y
xuTTa. OKpiM 3aralbHUX 3ayBakeHb, y BucHoBkax Kowmicii BKasyeTbcs 1 Ha CyNEpedHOCTI MiX
nonoxeHHssMu KoHcTuTynii YkpailHM Ta HOpMaMH, SKi 3allpoOBaJMJId IMIICpAaTHBHUI MaHJaT. 30Kpema,
crartsi 81 OcHOBHOro 3aKOHY B YacTHHI IIOJIOKEHb, fAKI CTOCYIOTHCS IMIIEPAaTMBHOIO MaHJAaTa, He
Y3TOJDKY€EThCS 3 TUMH cTarTsiMu KoHcturymii, ski (akTHdHO 30epiraloTh BUIBHHH XapakTep MaHaaTa
HapOJHOTO JenyTara, 30KpeMma, 3 yacTuHolo mnepuoto cratti 79 Koncrurynii Ykpainu (mependauae
CKJIQ/IaHHSl HapOJHUM JICTTyTaToM YKpaiHW TPUCSATH Ha BIpPHICTh YKpaiHi, BUKOHaHHS OOOB’SI3KIB B
iHTepecax yCiX CIiBBITUYM3HHKIB), @ TAKOXK YacTHHOK mepuioko ctatTi 80 Koncrutynii Ykpainu (3abopoHsie
IPUTSATaTH AeMyTaTa 10 I0PUAMYHOI BiAIOBIAAIBHOCTI 3a PE3yJbTaTH rojoCyBaHHs a00 BUCIIOBIIOBAHHS B
napiaMeHTi Ta Horo opranax). ¥ BucrHoBkax Kowmicii TakoX BKa3yeThCs Ha Psili HETATUBHHUX HACIiAKIB
3alpOBA/UKEHHS IMIEPAaTHBHOIO MaHJAaTa, 30KpeMa: MOXKJIMBICT CKacyBaHHsS pe3yJbTaTiB BHOOpPIB
HapTisMu i BUOOPUMMH OIOKaMH (IIJIIXOM NMPHHHATTS PillleHb PO TOCTPOKOBE IPUITMHEHHS TOBHOBa)KCHD
OKPEMHUX HAPOJHUX JCMYyTaTiB); OOMEKEHHS 3/[IHCHEHHSI ISy TaTChKOT JISUTBHOCTI BIJIOBIIHO JI0 BIACHHUX
MepeKOHAHb WICHIB MapJIaMeHTy; IOCIA0JICHHS BHYTPIIIHBOI TeMOKpaTii y (pakiisx mapTii Ta OGJIOKiB;
nocnabnenns camoi BepxoHoi Pagu Ypainu sx oprany”. Y 1bOMy ceHCi HEOOXiTHHM € UiTKe BH3HAUCHHS
MICISL Ta POJi MapjJaMeHTy SK IEePBHUHHOIO INPEJCTaBHUIIBKOIO OpraHy BiaJd B amapari Ta MeXaHi3Mi
nepkaBd. HeoOXimHUM € po3yMiHHS MapiaMeHTy SK BHPa3HHKa 3aralbHOHAIlIOHANBHMX IHTEpeciB
CyCIUIBCTBA Ta (PYHKIIOHYBaHHS OCTaHHBOTO Ha 3acajlaX IMPIOPUTETHOCTI TpaB i CBOOOJ JIIOJWHU;
JNEMOKPAaTU3MYy, KM BKJIIOYa€ NPUHLMIN HapOIOBIAAls, HNOAUTY BIaiy, B3a€MHOI BiANOBiNaJIbHOCTI Ta
B3a€MOZONIOMOTH 0COOM Ta Jiep)KaBH; 3aKOHHOCTI; mpodecioHani3My Ta KOMIETEHTHOCT; HEHACHIIbCTBA,;
IIIACHOCTI Ta BpaXyBaHHs 'POMAJICHKOT TyMKH; MO€IHAHHS KOJIETIaTbHOCTI Ta € IMHOHAYATBHOCTI .

VY CBITJII BITHOCHOT HEBH3HAYEHOCTI MPEICTABHUIILKOTO MaHIaTa B YKpaiHi aKTyallbHOIO € ITpodiieMa
MOLTYKY HaHONTUMAaJIBHILIOI MOJIENi MPEACTaBHULIBKOTO MaHaaTa. ¥ 3B 3Ky 3 LIMM, Y HayKOBIi JiiTeparypi
KOHCTaTYEThCS BXUIMBICTDh MOUIYKY JOKTPUHM 3MILIaHOTO IPEeACTaBHUIBKOrO MaHJarta, dka 0 yBiOpana B
ce0Oe MO3UTUBHI PUCH BIJIBHOIO Ta IMIIEPaTUBHOIO MaHJaTa 1 He cynepednsna O OCHOBOIOJIOKHUM 3acaiaM
HapOJHOTO CyBEpEHITeTY, OCKUIbKM peajlbHa MOJENb JelMyTaTChbKOro MaHAara, fAK I[paBWIO, Mae
XapaKTEPUCTHKH BiIbHOrO Ta IMIIEPATMBHOIO MAHJATa y TOMY UM iHIIOMY criBBigHomeHHi'. 3 1BOro
NPUBONY 3a3HAYMMO, II0 Ha NPaKTHLI B NPUHIMII HE ICHYE «ifeaJbHOI» MOAENl MPeACTaBHUIBKOTO
MaHJaTa, sfka Oyia O NPUIHATHOI 1 3aCTOCOBHOIO a0CONIIOTHO JIO0 BCIX COIIalbHO OpPraHi30BaHUX
cycrminbeTB. CrpaBa B TOMy, IO KOXKHA (pOopMa MpPaBIiHHA, AEPKABHOTO DPEXHMY, yCTpOIO, BHOOpUa
CHCTEMA, a TAKOX ICTOPHYHI Ta COIIabHO-KYIBTYPHI TPAIHIIil 3yMOBIIIOIOTh HEOOXiTHICTh 3aTIPOBAKEHHS
BJIACHOI, ONTHUMAaJbHO 3aCTOCOBHOI JO BJIACHHUX MOTPEe0 Ta OCOOIMBOCTEH, MOJENI MPeJCTaBHUIBKOTO
MaHJaTa, 3BU4aiiHo, 3 ypaXyBaHHAM O3HaK KJIACUYHUX TEOpiil Ta KOHIENLii NpeICcTaBHULITBA.

VY migcyMKy 3a3HAuMMO, IO 10 HAHOIIBII aKTyIBHUX ITPOOIIEM pEeTYITIOBaHHS isTIBHOCTI HAPOIHUX
MPEJICTABHUKIB, SIKi MOXYTh OyTH BHUpIIIIEHI MPAaBOBUMH 3aC00aMHU — IUISIXOM MPUAHATTS 3MiH 10 YAHHHX
a00 TIPUIHATTS HOBHX 3aKOHOJABUMX aKTiB, ekcrepramu Jlaboparopii 3aKOHONABUMX iHILIaTHB B paMKax
npoekty «[lizBumieHHs e(QeKTUBHOCTI YKpalHCBKOrO MapiaMeHTapu3My» BiIHECEHO Mpobiemy
IMIIepaTUBHOTO MaHzara (Kpi3b MpU3My B3a€MOJIIi JeNyTaTiB 3 cy0’ekTaMu iX BHCyBaHHsS Ha BHOOpax, a
TAaKOXX BHOOPISAMHU), JACMyTATCBKUX TapaHTii, MaTepialbHO-(IHAHCOBOTO 3a0e3MeveHHs MisIIbHOCTI
JIeNyTaTiB, KOPYIIii (OJHUM i3 MEXaHI3MIB 3aro0iraHHs sIKii € 3alpoBa/PKEHHS MEXaHI3MIB YIIPaBIIiHHS

: Komniyuiko, 1. IIpupooa npedcmasnuybkozo manoamy: yKpaincoKa npakmuka ma 3apyoixcHuti 00cio.
<http://parlament.org.ua/upload/docs/PaperFebruary.pdf> (2016, ciuens, 21).

2 Korpmxenko, /1., Cunbookuit, O. Ilpupoda npedcmasHuybko2o MaHoama yKpaiHcbKa npakmuxka ma 3apyoiscHull
oocsio. <http://www.kas.de/wf/doc/kas_17371-1522-13-30.pdf?090825164713> (2016, ciuens, 21).

? Tumuenxo, C.M., boctan, C K., Jleryma, C.M., [Tapxomenxo, H.M., [ikyns, T.O., [Tporiok, H.B. (2007).
Axmyanvni npobremu meopii depoicasu ma npasa. Kuis: KHT, 151-153.

* Tpuropyxk, H.I'. (2002). Koncmumyyiiino-npagosuti cmanmyc napodno2o denymama Yxpainu. Kuis: IH-T 1epxaBu i
npasa iM. B. M. Kopeupkoro.
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KOH(IIKTOM 1HTEpECIB y IEMYyTaTChKil MisIbHOCTI), BIAMOBIJAIBHOCTI 33 TOTPUMAHHS MOPAIbHO-ETUYHHUX
HOPM i MpaBHII TIOBEIiHKH .

Sx OGaunmo, NpOOJIEMHICTH pearizalii NPeACTaBHUIIBKOIO MaHAaTa y CyYacHHX YyMOBaxX €
oueuaHow. [Ipore, 3 ormmsimy Ha Te, MO BITYM3HAHA KOHCTUTYIHHA MOJENb MpPEACTaBHUNTBA 3 ii
ICTOPUYHUMH KOPEHSIMH 3arajioM BIJIOBiJa€ €BPOIEHCHKIMA, KIOY 0 BHUpIMIEHHS MpolieM peanizamii
OPENCTaBHULBKOTO MaHAaTa [MOJNATa€ Yy BIATBOPEHHI YKPalHCBKUX  €BPOIEHCHKHX  TPaaMIlii
JIEPKABOTBOPEHHSI 3 ypaXyBaHHSAM pealliii ChOTOICHHSI.

Bigrak, BupimeHHs 3a3Ha4e€HHX NpoOIeM NOTpedye BIOCKOHAJCHHS MPAKTHKH TMPEICTABHUIITBA
Hapoay B OpraHax BJagW B LUIOMY NUIIXOM 3alpOBa/DKCHHS MeEXaHi3MiB 3a0e3nedeHHs e(eKTHBHOI
JUSUTBHOCTI HAPOJHUX MPEICTaBHUKIB, B3aEMOIIIT 3 BUOOPIAMH, MAPTISIMH, NPEJACTAaBHUILKAM OPTraHOM Ta
HOro CTPYKTYpaMH B MeXaX IIPaBOBOTO PEryJIOBaHHSI MOPSIOKY OOpaHHsS, cTarycy Ta isUIbHOCTI
MPE/ICTAaBHUKIB 1 TOJMITHIHNX MapTiH, HOPSAKY OCKapXKEHHS pillleHb, Ai 9 Oe3MisNEHOCTI OpraHiB BIAIH,
B3a€MHOI BIAMOBIAAILHOCTI JAEPKABH Ta OCOOH.
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RESEARCH OF POLITICAL INSTITUTIONS
WITHIN NEOINSTITUTIONAL THEORIES

The article discovers basic interpretations of the concept “political institutions”, its narrow and
broad understanding within the frames of political and sociological sciences since the 70's years
of the last century. Paper analyzed typical features and basic approaches of the known
researchers of the world, mainly the Ukrainian. It also analyzed the concepts of
“institutionalism” and "neoinstitutionalism" in the given context. It is grounded, that historical
institutionalists overestimate the role of institutions and underestimate the breadth of
alternatives actors’ relative behavior choice. The good point is that this trend highlights the
importance of the institutional legacy of the past for the present context.

Key words: institution, political institution, institutionalism, neoinstitutionalism, political
behavior, political science, behavioral approach, functional changes.

Till the end of 1970s political institution as a researchable topic was outside political science
mainstream. For it there were characteristic such things as the contextualism (the impact of the classes,
geography, climate, ethnicity, culture, economics, demography and so on policy), reductionism (politics is
the aggregation of the individual actions), utilitarianism (political events are determined by the rational
decisions), functionalism ( every political decision serves a function of achieving equilibrium in a particular
situation), instrumentalism (the political actions are just a tool for the political actors selfish interests)'.

In political science an institution is understood as: 1) installation, norm, generally accepted rule of
conduct; 2) organization, association, people union.

Today understanding of an institution as a norm prevails. According to the definition of D. North,
“the institutions are the rules for playing in society or, to put it more formally, they are the limits made by
people which organize the relationships between people”. Similar to that is the understanding of an
institution in the interpretation of T. Parsons: “institutions are the universal models of norms, which outline
the behavior categories in the social relations and in the interaction with each other’.

The famous explorer of democratic transits O. Motyl briefly describes the meaning of an institution,
using the definition of “valued patterns of behavior™.

The vast majority of scientists distinguish such traits of institution as repeatability and resistance
patterns of behavior. In particular, G. O'Donnell defines institutions as “regularly recurring patterns of
interactions, those are known, acceptable (though not necessarily endorse) and practice by the actors who
hope to continue the cooperation under the rules sanctioned and supported by these samples, in the future™.

Thus, the process of institutionalization, which is extremely important in the context of democratic
transit, can be understood as transformation of certain norms, practices, structures into the known and
acceptable. The political actors are developing their own strategies and behavior models based on the fact
that a particular norm, practice, structure will legitimately exist in the foreseeable future. Thus, in the
process of institutionalization may appear stable expectations of some actors about the behavior of the
other, their interaction becomes predictable. According to E. Ostroma, institutions act as a “set of acting
rules which are used to determine who can make decisions, which actors are allowed or limited, which

' March, J., Olsen, J. (1984). The New Institutionalism: Organizational Factors in Political life. American Political
Science Review, vol. 78, 3, 735-742.

2 Hopt, . (1997). Hncmumymol, uncmumyyuoHaibHble UsMeHeHus U QyHKYuoHuposanue skoHomuxu. Mocksa: @oHn
9KOHOMU4YecKoi kauru «Hauamay.

? Motyl, A. (2006). Ukraine and Russia : divergent political paths / analysis & commentary. Open Democracy Online,
London. <http://www.opendemocracy.net/home/index.jsp>.
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vol. 51, 349-361.
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procedures are should be followed” '. Thus, a characteristic feature of the institution is exactly the typical
nature, repeatability, and even daily routine norms of behavior.

In science, a narrow and a broad interpretations of an institution are used. The first says institutions
are the rules which exist in the form of normes, mostly of a legal nature. The second interpretation of the
concept of “institution” contains not only the legal, but also the moral norms and procedures, strategies,
beliefs, customs and so on. D. North says: “I am interested as in the formal constraints: such as rules
fictioned by people, as in the informal restrictions: such as the generally accepted conventions. The
institutions can be the product of deliberate human design, such as the US Constitution, for example, or be
just established in a process of historical development™. A. Leyphart defines institutions as “formal and
informal rules of practices which are used to turn the people intentions into the social policy™.

The new institutionalism begins to assert conceptually in the West political science in the 1980s. The
researchers J. March and J. Olson were among those who were involved to the rethink of the institutional
approach, and their article “The New Institutionalism: The Organizational Factors InThe Political Life” has
become a kind of manifesto of the reduced research approach®. The importance of the institutions were
justified by B.Rotstayn, P. Evans, D. Rushem'yer and T. Skokpol

The recycled interest to the institutions has been accompanied by the rethinking of this content,
mentioned above, as well as by the involving of the various scientific disciplines achievements, in the result
of what neoinstitutionalism acquired distinct interdisciplinary features.

For the new approach was not typical neither the simplified attention exclusively to the
constitutionally enshrined power structures, nor the ignoring of the contextual features, typical for the
behavioral approach. In the relation to the “old” institutionalism, the behavioral approach, the theory of
rational choice and the other popular concepts of Western political science neoinstitutionalism held a
clearly critical stance, along with those not rejecting their achievements and tenets, but trying to find a
rational seed in them and incorporate it into its own thesaurus. This happened with several key ideas,
particularly, with the perception of the individual not only as that which had been pinched by the
institutional constraints, but also as one that is able to make a significant impact on the institutions itself,
their proper or improper functioning, creation, destruction and so on. Neoinstitutionalists believe that the
institutions can be improved for better functioning by accepting relevant decisions within existing
institutions. At the same time the exaggeration of the rational choice about the existence supposedly fully
informed and fully rational individual is rejected. From the neoinstitutionalism point of view, the individual
tries to be rational, but at the same time he never has the complete information, and sometimes he can act
altruistically or has certain restrictions on selfish or opportunistic behavior. But, in any case, the individual
does not predict, but only tries to predict the consequences of his actions; the link between his actions and
the expected results sometimes exists only in his imagination. It's fully applies not only the individual but
also the collective political behavior.

Other words, there are rejected behavioral ideas about that the individual behavior is focused on the
obtaining of real and the objective benefits and advantages which summarize on the political market, and at
the same time, the institutions function only as a kind of equilibrium generator without affecting the
summation of results themselves and choice, and the political process is reduced to simplified mechanical
evaluation of prospects of individual preferences and the selection of appropriate behavior. In contrast to it,
within the neoinstitutionalism’s frames the benefits are not actually on the outside of the political process
factor, but included in it, change directly in its course under the different institutional and procedural
influences. In its turn, political institutions are not neutral mechanisms of interests aggregation, they
influence on political process, depending on the method of their creation, the relative strength or other.

The theoretical assumptions make neoinstitutionalism approach suitable to rethink the post-Soviet
transformations, because in fact they coincide with a dedicated in the previous section area of the classic
tenets transitology revision or, namely with a finding of a balance between structural and procedural

" Iur. 3a: Maxees, C. (2009). Corianbui IHCTUTYTH: KJIACHYHI TIIyMadeHHS W Cy4acHi MiJIXOAM 10 BUBYEHHS.
CorrioJiorisi: Teopist, METOIH, MapKeTHHT, 4, 5-20.

2 Hopt, . (1997). Hncmumymol, uncmumyyuoHaibHble UsMeHeHus U QyHKYuoHuposanue skoHomuxu. Mocksa: @oHn
9KOHOMU4YecKoi kauru «Hauamay.
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factors.

Since in the neoinstitutional theory the institutions are treated as rules of behavior and ways to
support such rules, the essential feature of the institution becomes the usage of sanctions for violations. For
sustainable existence of the institutions their securing in the formal or informal norms is not enough. It is
important that in the real life, the compliance of these standards would result to the rewards for individuals
and its violation would result appropriate sanctions'.

Denying understanding of an institution as an organization, D. North makes an analogy with a sport
game that goes between players according to the rules: “as institutions, organizations structure the
relationship between people, but it is important to separate the rules from the players™. In this sense, the
organizations are the teams of players, their goal is to win the game using fair (and if possible and deceptive
tactics). Institutions are the game rules.

Thus, within neoinstitutional approach and its varieties, an institution is interpreted solely in the
sense, which was mentioned higher as “broad” and the formal-law “narrow” understanding, typical for the
old institutionalism, is dismissed as simplistic. At the same time the new institutionalism became a
connection of the elements of the old institutionalism and the non-institutional style of modern political
theories’.

To the special features of the neo institutionalism belongs the emphasis on the importance of not only
institutions themselves, but also on the phenomenon of formal and informal institutionalization,
correlations, interconnection and the opportunity of mutual substitutability of formal and informal
institutions.

Talking about key scientific issues, specific for neoinstitutionalism, they can be divided into two
groups. The first one embraces the full range of the issues related to the methods, degree, influence factor of
the institutions on the political behavior of actors and the course of the political process in general. The
second one relates to the matters pertaining to the variability of the most institutions, their ability to emerge,
evolve, faint and so on. Given this division, D. Dermeyer and K. Krebel offered to divide the
neoinstitutional approach into two distinct areas, namely the “theories of the institutions” and “the
institutional theories™.

In terms of institutionalism, political behavior of actors and the ways of achievements of collective
decisions largely depend on used institutions. Hence the problem of meaningful assessment of political
processes and their results, a critical attitude to aggregation of interests and the elimination out of the moral
evaluations related to the question of justice satisfaction of various social interests. Neoinstitutiolists tend to
view sustainable balance of interests as a fair by definition, rejecting the very concept of the objective
public interest.

Different theoretical areas united under a common “roof” of the neoinstitutionalism, do not try to be
comprehensive, but focus on specific subject areas: institutions that structure interaction between astate and
a group of interest, influence of formal institutions on political structure, the constitutional design, the
electoral and parliamentary systems, etc.

At the same time, the designing of political institutions, their focus on achievement of certain results
depends on the will of political actors. Thus regulatory standards are not something external to political
process, but they are put it by different ways.

How J. March and J. Olson summarize, “the human actions, the social context and institutions
inter;dct with each other by a very complex way and this complex of interactions affects on the political
life”.

Neoinstitutionalism explains why the inefficient “rules of gave” can exist for a long time. Summing,
there can be defined several reasons for the “survival” of the inefficient political institutions.
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1. The authoritarian leader can be interested in them, if it contributes to the maintaining of his
dominant position.

2. They can be supported by the powerful elite groups.

3. The society develops in the direction once chosen institutional trajectory.

4. The new, more efficient “rules of game” may remain idle since their introduction requires
significant initial investment, from which free institutions have been entrenched for a long time.

5. The introduction of the new rules of the game can prevent the institutional frictions with the
informal institutions, deeply rooted in the society.

As a result, the society develops within the defined institutions those represent a mix of effective and
ineffective rules'. The old informal institutions can sterilize and replace the new effective political
institutions. Therefore, even the deep transformations of the political system cannot displace the political
practices and norms which existed in the past. Thus, some positive changes can turn instead
demodernization of political life.

This way, neoinstitutionalism tries to restore the connection between the theoretical propositions and
the reality, which they are trying to represent; recognizes the crucial and intermediary role of institutions in
the design of political behavior; recognizes the severity and unpredictability of political systems research.

In summary, it should be noted that assumptions of neoinstitutional approach can be represented by
the following statements:

1) political institutions cannot be separated from political actors, political institutions are the part of
politics as such;

2) the institutions determine in affective way on the actors’ behavior, establishing for them
frameworks of choice through formation and expression of interest;

3) the institutions involved in determining of policy outcomes; the ability of the actors to realize their
goals is determined (at least partially) as the institutional context in which they operate.

Within neoinstitutionalism we may distinguish its directions:

Normative institutionalism cares norms role in the formation and functioning of the institutions and
in the determining of individual behavior when the institutions determine the frameworks of an individual
choice through formation and expression of the interest.

The focus of social institutionalism is the system of relations between society and the state, including
neocorporatism institutions. The institutions within this area are seen as a reference framework that helps
actors to determine what variants of behavior are the best or the relevant to the situation, and to understand
better and predict the behavior of others. Therefore, the institutions are the key intermediaries between the
individuals and their environment in general, and between individuals themselves. With their help the
individuals understand the meaning and consequences of their actions. The social institutionalism lets
reveal the overall picture of the impact of institutions on behavior and identity.

Institutionalism, from the perspective of rational choice, treats political behavior as a function of the
rules and incentives rather than norms and values. Institutes are understood as systems of rules and
incentives, following which, a persons try to maximize their own benefit. Accordingly, institutions
themselves are considered as formal educations, and the angle of their consideration has an instrumental
nature, other words institutions are the actors’ tools to achieve their own goals, which they determine for
themselves under the influence of external factors. The actors can create the new institutions or use existing
ones. It assumes the existence of restrictions of goal-setting options on the actors from the institutions, but
the actors agree with such restrictions as to determine the rules for them is more productive and profitable
than the unilateral actions. Thus, institutions exist as long as the actors perceive them as such, that
providing them an advantage rather than create obstacles.

Historical institutionalism is trying to understand the logic of the policy development through the
initial decisions that affect the future political course. Institutions are defined as formal and informal
procedures, routines, norms and consents those exist in the organizational structure of the political system.
The key provision of the historical institutionalism: primary choice affects on all the subsequent political
decisions, determining the future path of institutions’ development. Institutions become important factors
those form the behavior of the actors, when the actor is in a situation of choice of alternative behavior he
chooses through the usage of available funds and accepted notions of legitimate behavior. “The trajectory

"Hopr, . (1997). Hucmumymet, uncmumyyuonanshvie uzmenenus u Qynkyuonuposanue skonomuxy. Mocksa: Gonx
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of the future development” of the institutions does not mean that the actors do not have freedom of
maneuver. Maybe they deliberately refuse from the trajectory path chosen by their predecessors.

Historical neoinstitutionalism explains the problem of balance continuity and change well: why, for
example, it is that the introduction of a certain type of official institutions in some cases gives a good result,
while others it fails; why do the institutional constraints in some countries (regions) have a decisive
influence on the behavior of political actors, and others or a minimum or do not make any at all; why,
despite their introduction, life often turns to the old lowed track.

Robert Putnam, an author of meaningful empirical study of the problem, explained, using this
concept, the differences in outcomes of the politico-administrative reform in the North and the South of
Italy, outlining the “path of dependence” in societal, economical and political development of these regions.
The cliental type of relationship over a long period in the South history led here to a poor healing of the
new democratic institutions. Instead the civic tradition of the North provided their rapid approval and
positive impact on the values of the people'.

About the limited impact of official institutions on the processes of democratization and the need to
consider the impact of cultural factors (which in the works of neoinstitutionalists often treated as informal
institutions) Francis Fukuyama writes also. Zigzags and pathology of this process, according to his words,
“it seems, are outside the influence of institutional decisions, and therefore outside of the state policy”. But
on the other hand, he notes that culture “is rather malleable and can be affected by developments in the
three higher levels” the civil society, political institutions and ideology”.

However, historical institutionalists overestimate the role of institutions and underestimate the
breadth of alternatives actors’ relative behavior choice. The good point is that this trend highlights the
importance of the institutional legacy of the past for the present context.
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STRUCTURING THE FIELD OF POLITICS:
POLITICAL ACTIVITIES, ETHICS, COMMUNICATION

The article explores the process of structuring the field of politics and identifies its basic
theoretical visions. Based on studies of P. Bourdieu and Y. Kachanov structuring of field of
politics is defined as the process of practical implementation of political intentions. Attention
was focused on such components of this process as political activity, political ethics and political
communication. It is stressed that political activity, as a part of policy field ensures reproduction
of traditional political relations and creation of new interactions with usage of available
resources. It aimes to achieve a certain political goal, which is associated with reception and
retention of political power. Political activity reveals the fundamental principles of democratic
process, exactly the interaction between professional political agents and the citizens. The
citizens political activity is also an important process in the structuring of the field of politics,
which promotes expression of the interests of social groups and individuals, public presentation
of the relevant requirements, ensure their participation in the political decision-making.

Key words: field of politics, structuring the field of politics, political activities, political process,
political ethics, political communication.

The research of structuring of political field allows to select and justify specific features of the
political activity, creates conditions for realization of ambiguity, complexity of the policy field, which is
impossible to imagine without ethical principles and effective communication. In the process of the policy
field structuring, the coordinates of political agents (the political topology) are determinate, i.e. the
directions of their activity, its purpose, the meaning and features. At the same time, it is aware that the
process of structuring the field of politics includes both legitimate and illegitimate actions of the
professional political agents, systemic and non-systemic forms of political activity of politicians, officials
and citizens.

The actuality of the article dues to the high theoretical and practical significance in studying of
political activity, ethic and communication, as the important components of the policy field structuring
process. This point of view contributes to a better understanding of the dynamic measurement of the
political reality, its transformations and changes.

The purpose of the article is to explore the process of structuring the field of politics and its
components such as political activism, political ethics and political communication.

The modern interpretations of the policy field structuring, presented in the works of P. Bourdieu, Y.
Kachanov, P. Champagne, M. Afanasyeva, S. Naumkina, V. Kovalevsky, D. Yakovlev, etc. They are
largely based on the fact that this process is not always characterized by linearity, consistency and
instrumental activities of the agents.

The concept of “political field” refers to the concept of P. Bourdieu and discloses through the process
of political activity of agents (“practice”). In the theory of P. Bourdieu the conceptualization of politics as a
“political topology” is proposed. Y. Kachanov believes that the policy field is structured by the political
agents’ activity, and its reality is determined by the influence of which field has influence on the agents’
practice. “The policy field is not a set of agents (acting individuals), engaged in politics, and even not the
system interactions itself (or formal, only “comparable”), but a mode of the social reality. The policy field
exists substantively as an autonomous ensemble of political relations, ruled by its own laws...”!

In the process of structuring of the policy field the distribution and redistribution of force between
agents, the search of new means of implementing them in their political activities, the political mobilization
of citizens and the development of civil society institutions are constantly going on. It combines the
professional activities of political agents and the functioning of the public authorities, the activity of
individuals and groups and the position of social and political structures aimed at the achieving of the
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certain political objectives and implementation of relevant political interests. One of the main
characteristics of the process of the policy field structuring appears that it reflects the performance of the
respective roles of political agents.

According to Y. Kachanov, “the political field is a relatively closed sphere of political relations and
events, which is inherent to the ensemble of political relations between specific (individual and collective)
agents and institutions currently in certain places™

At the same time, the process of the structuring of the policy field can be interpreted as “re-
structuring” and “structuration” (A. Giddens and other) of the political relations and “construction” (A.
Schyuts, P. Berger and T. Lukman, and other) of the political reality.

According to this interpretation, the activities of individuals (including those in the field of politics)
favor the interpretation result of actions of other individuals and a source of further structuring of the field
of politics in the process of their interaction. That means, “...the purpose of the study of the political
interaction becomes not a search of the cause-effect relationships, but the interpretation of the human
action, which takes into account the point of view of the current position and multiplicity of the political
space.”.

That means, the process of the policy field structuring is a dynamic model of the political interaction
where the political activities of agents, the political ethics and the political communication are one of the
basic elements.

The structuring involves the implementation by the agent of the political field of the sequential
operations to streamline the operational procedures (the determination of objectives, formulation of
alternatives, the choice of one of the alternatives, its implementation, the response of other agents and
public opinion and modification of the follow actions in accordance with this reaction). However, unlike
the other social fields, the activity of the policy field agents should be designed to serve the public good
rather than private interest. There is a direct link between the policy and ethic.

The democratic political process requires from the political agents the effective solutions aimed at the
public good. Such decisions cannot be imagined without the tolerance, ethics and pluralism.

«The political ethics defines the place of morality in the system of political relations, analyzes its
nature and the internal structure. As for the political morality, it reflects a kind of a specific type of
regulation of the political relations, aimed at their humanization. The concept of political morality fixes the
norms of behavior, communication and relationships which coordinate the interaction of subject of political
life, weaken the contradictions of alternative goals of political parties, groups and social movements...””.

The political ethics forms the special (normative) approach to the analysis and evaluation of the
professional political activity. It “... is considered as a part of the moral consciousness, its highest rational
manifestation, i.e., ethics emerges as a self-consciousnesses of moral, as a moral (“practical”) philosophy.
Or morality is considered as the “subject” / “object” of ethical searches and constructions (i.e., ethics is
interpreted as “philosophy of morality”, “the theory of morality” , “the science about the morality™).*

The political ethics acquires the particular importance in the process of determining of the
fundamental values of the individual, group, society as a whole. Exactly the values have the defining
influence on the political cooperation between agents, the relationships between the individual and the
group, the social and political topology.

Le., the political ethics must include the ethics of professional political activity, it is considered in the
broad context of political culture, rationality, various scientific theories, ideologies and religious doctrines.

Thanks to its characteristic such as “impartiality”, the political ethics refers to the standards those
have been emerged historically and are enshrined in the traditions of social interaction between individuals.
That is exactly why it serves as the ground, on which the agreement can be reached between the political
agents. Especially if they are the supporters of various ideologies, take radically different positions in the
social and political spaces, and are the part of political conflict. The political ethics emphasizes on the
tantamount attitude to all political agents with taking into consideration their individual interests and social
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positions.

In this sense, the political ethic becomes an “impartial” institution of a democratic society, which
regulates the professional political activity and helps to solve the political conflicts. “Impartiality can take
many different forms... As the personal motives and justice can lead to a conflict, the theories of ethic have
got something to say about how to deal with such conflicts. It can resolve it by declaring the full victory of
the impartiality, but it is only one of the possible options™"

The principles of political ethics unite the individuals, and conflicts, on the contrary, interfere to form
a public space of dialogue. The political ethics creates a foundation for the forming of ideas about the
justice society and its discourse covers many issues related to the professional political activity (from the
theory of natural rights to the theory of public choice). Additionally, exactly the exercise of the choice in
favor of one of the alternatives and the decision-making become the point of the professional political
activity that in most needs the treatment to the political ethics.

The role of ethics in the process of professional activity is in the creation of the conditions for the
emergence of the trust-space between the main political agents.

In the conditions of political pluralism, the professional political activity is characterized by
competitiveness, which requires an appropriate normative and justice regulation. The concurrence of the
political agents, for the implementation of the private and group interests, should take place in particular
procedural conditions, by means of the political ethics. They, in their turn, become the basis for the
establishment of the common rules of political activity.

In this context it is also necessary to agree with Y. Kachanov, who directly connects the birth of the
policy field with the state spirit. He writes: “The state exists, firstly, as the reality of the first order,
manifested through the distribution of material resources, as well as the means and mechanisms of their
assignment, and, secondly, as the reality of the second order, given with the help of social representations,
the complex structures perception, the evaluation, the classification, and thinking (the real state... is in the
identity of its citizens; it is not above them, but inside of them)™”.

To the components of the political activity as a process, aimed at the structuring of the policy field
there should be included the following steps.

Firstly, the stage of formulation and public presentation in the sphere of policy the different interests
of social groups, layers, classes and communities.

Secondly, the set and support, in the process of political activities, of the agents of constant and
effective communication with the social groups and society as a whole. The political activity, according to
the theory and practice of the political representation, involves the necessary presence of the feedback
“loop” between the agents of the political activity of state institutions and local authorities and the public.
At this stage of the political field structuring, the level of political activity and political participation, both
individual citizens and social groups, play as an important factor. The define elements of political
cooperation should include the electoral process (the fight for the electoral votes) and the process of public
administration.

Thirdly, there is the stage of development, adoption and implementation of the political solution as a
key component of the process of political activity. The political solution in the circumstances of democracy
serves as the result of an effective cooperation between all the stakeholders (both political and neo-
political), it reflects the political will of the whole society or of its part.

Fourthly, in the process of political action, it is necessary to carry out the monitoring of the impacts
of a political solution in order to the further modification of the policy and the search of the optimal model
for further development.

That means, the political activity as a part of the policy field structuring process provides the
communicative interaction of agents both within the field of politics as the representatives of other social
fields.

According to D. Yakovlev, “the preconditions of the political action can be understood as an
orientation to the alleged meaning of the actions of another person. In such case, the reality, including the
political one is the common definition of the situation, which achieves through the communication and
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adopts by the majority of participants of the political interaction™'.

The modern political process is characterized by the growing of the influence of information and
communication which define the configuration of the political space, the temp and direction of reforms, the
progress and results of the political activity.

The process of political activity in the context of the information age requires the establishment and
maintenance of a permanent communicative interaction between the institutions of the public authorities,
political parties, public organizations, associations, lobby groups, mass media and individual citizens. The
communication allows to overcome such negative phenomena in the post-Soviet political cooperation
between government and society, as a lack of trust o citizens to the authorities, the lack of consensus on the
main directions of domestic and foreign policy, the lack of coordination between the separate branches of
government, the failure to create an effective parliamentary coalition, the lack of coordination between the
actions of central and local power, etc.

It should also be taken into consideration that in the current conditions there is the informational
overload of separate agents and of the political institutions. The so-called “information shock” (i.e., the
inability to perceive rationally and process timely the information, the noun of which is growing
continuously) prevents the effective functioning of the political agents.

The attention to the communicative dimension of structuring of the policy field provides an
appropriate understanding of the political activity. The emphasis is made on the communicative process of
the interaction between the government and the citizens in process of political decision-making and the
need of the horizontal and vertical communication requires a response of society on the activity of political
agents.

Particularly, in the election campaigns there are mainly used the communication technologies and the
strategies of image formation. Regarding to the field of public administration, the “closeness” of
government institutions and the reluctance of the officials to listen to the public opinion in the political
decision-making remained an insurmountable legacy of the Soviet system.

In the article “The Political communication: to the problem of theoretical identification” A. Soloviev
says: “...only the concept of political communication is able to “catch” the historical meaning of the post-
industrial era and help in the understanding of the transition to a new type of organization of the power and
the political community””.

Indeed, the technological development offers the new opportunities to improve the communicative
component of the policy field structuring, as a dynamic, continuous coordination between actions and
decisions of the government and society.

There we can say not just about an evaluation of the political agents activity by the citizens (on a
referendum or during the election), but also about a constant exposure of the institutions of civil society in
the political activity process: from the formulation of the social problem being addressed, and identification
of alternatives to the political solution and to the modifications of policy in accordance with the given
results.

One of the main components of political actors’ activity is the communication with the citizens, the
social groups and the civil society institutes, which is reflected in the usage of the communication
technologies such as advertising, promotion and public relations.

The willingness of citizens not only to obtain information about the actions of political agents, but
their desire and ability to evaluate the actions of politicians on the basis of available information serve an
important factors for the democratic political process. In the process of political communication the
ongoing feedback of citizens with the government is being built, what promotes the accountability and
legitimacy of government. Without the active position of the citizens it is impossible to provide the political
communication as a two-way process of informational exchange in the process of structuring of the policy
field.

In the modern conditions the political action begins from the process of interpretation of information,
and the information messages of mass media significantly influence on the formation of the public opinion,
on the structure and on the rules of the political game. The communicative dimension of the structuring of
the policy field includes the harmonization the “picture of the world” and “the agenda”.
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In the modern conditions the aim of the application of communication technologies is a creation of
permanent links the information channels between public authority and civil society institutes in order to
improve the administrative efficiency.

That means, that the advanced political communications are not only the vertical communication (for
example, the relationship between state and society), but also the horizontal relationship between the
various power agencies and between social groups.

K. Cross and R. Jacket in their work “The political communications and the newest media in the
democratic countries: the competing approaches” offer their own definition of the political communication.
It is “... a process of social interaction through messages relating to the public administration and the
exercise of power in society™.

Thus, the studying of the political activity, the political ethic and the political communication in the
process of structuring of the field of policy involves the consideration of movement, development and
transformation, when the tradition (routine, repeatability) oppose to the innovations (modernization, reform,
change).

During the structuring there is a combination of conscious (rational) modeling of the field of politics
and political relations and the natural construction of the political field in the process of communicative
interactions between agents.

In the process of the policy field structuring the political activity employs the tasks of ensure the
consistency between the political decisions (which suggests their efficacy) and the transformation of the
multidimensional social space (in particular the values, informational, cultural and other spheres).

The political activity, as a part of policy field structuring ensures the reproduction of the traditional
political relations and the creation of the new interactions with the usage of the available resources. It aimed
to achieve a certain political goal, which is associated with the reception and retention of the political
power. The field of policies plays a role of the various activities of agents that cover all stages from the
formulation of the problem to the monitoring of the consequences of political decisions for the
representatives of different social spaces.

The political activity reveals the fundamental principles of the democratic process, exactly the
interaction between the professional political agents and the citizens. The citizens political activity also is
an important process in the structuring of the policy field, which promotes the expression of the interests of
social groups and individuals, the public presentation of the relevant requirements, ensure their
participation in the political decision-making.
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IMPOBJIEMHE ITOJIE KVIIEHTEJII3MY
Y CYHACHOMY ITOJUITOJOI'THHOMY JUCKYPCI

Vadym Pelishenko
H.S. Skovoroda Kharkiv National Pedagogical University, Ukraine

PROBLEMATIC FIELD OF CLIENTELISM
IN MODERN POLITICAL DISCOURSE

The article considers basic directions and strategy of studying problematic field of clientelism in
modern political discourse. The author analyzes results of researching patron—client relations,
starting with specification of a concept «clientelizm» and its heuristic potential for political
researches and finishing with application of certain methodological positions (statements of
theories «clientelizm» and «clanization», paternal conception of M. Weber) for analysis of this
element of a political reality.

The accent is made on determination of perspective methodological principles concerning
further researches of a problem field of clienteliszm. It is offered to consider conceptual
constructions from the newest theories of development of a society (from «risk society» of
U. Beck to «network society» of M. Castells) which interpret all set of social relations, inherent to
modern society, as the most potential concerning this social and political phenomenon,.

Key words: corruption, kleptocracy, clientelism, patron, client, patron—client relations.

I[HocTtanoBka mnpodiemMu. Y KOHTEKCTI PO30YyHOBH YKpaiHCHKOI JAEpKaBHOCTI Ta (OpMyBaHHS
TPOMaJISIHCHKOTO CYCINbCTBA B YKpaiHi 0COONMBOI aKTyanbHOCTI HA0YBAIOTh MUTAHHS PO3POOKU peabHIX
MEXaHI3MIB 3aro0iraHHs BHHUKHEHHIO Ta PO3MOBCIOKCHHIO NECTPYKTUBHHUX IIPOLECIB, MO CHPOMOXKHI
CTpUMYBaTH JIEMOKpATHYHI 3MiHM B YKpaiHChKOMY colliymi. Hacammepen, 10 TakuxX MpoLECiB BiTHOCATH
PO3MOBCIOJKEHHS KOPYIIIIHHUX /i HA BCiX PiBHAX (DyHKI[IOHYBaHHS YKPATHCHKOTO CYCIiJILCTBA.

Cepen ocraHHIX 0cOOJNMBE Micle TOCifae TMpolec KIENTOKpaTii (CTBEpMKEHHS Yy CYyCIIbCTBI
cnerudiunoi Gopmu opranizaiii Biajgu, 6a30BaHOT HA KOPYIIIIi, sIKa JOTIOMAarae MpeicTaBHUKaM IEeBHOT
COIIaNFHO-TIONITHYHOI ~ TPyHW aKTUBHO BHUKOPHCTOBYBAaTH CBOi BJaaHI  (JIEpKaBHO-TIOJITHYHI)
MOBHOBAKEHHS AJIS1 IIBUIKOTO caMo30aradeHHs i OTpPUMaHHs MPOBIAHUX MO3MLIN y CYCHUIBHIN i€epapxii),
0 TMPOSBISETHCS y TaKUX (QopMax sK: KIEHTHII3M, MaTepHaATi3M, JI00i3M, HEMOTH3M, (aBOPUTH3M,
KPOHI3M.

3arpo3nuBUM ISl CYCIIJILCTBA € CaMe 3MIIIEHHs OpIE€HTAIl Y JisITBHOCTI JIEP>KaBHUX CITY>KOOBIIIB 3
BUKOHAaHHS CBOIX OOOB’S3KiB Ha ocoOucTricHe 30araveHHs. [laHyBaHHS TOJITHKO-EKOHOMIYHUX TPYI
KIIIEHTapHOTO THITY CBiAYUTh, HACAMIIEPE, IPO 0OMEKEeHHS TPOMaIHCBKOT chepr CyCHibCTBA.

AHani3 aKTyaJbHUX JocailxeHb. HaykoBi pO3BIAKM KII€HTENI3My 3alouyaTKyBalM 3aXifHi
aHTpononoru Hanpukiaii 1950 — mowyatky 1960 — X pokiB, HOTO PO3TISAANH SIK TPOIEC, SKUH 3aBa)ae
MOJIEpHi3allil CyCHiIbCTBA. 3T0I0M MOHSTTS «KIIEHTENI3MY» («IIaTpOH — KIIEHTCHKUX BiJIHOCHHY») HaOyI0
MOJITUYHOTO 3HAYCHHS, YBIHIIIO y HAYKOBUI 00Ir MOJITUYHUX HAYK Ta CTaJl0 aKTHBHO 3aCTOCOBYBATHUCS Y
MOJITOJIOTIYHOMY TUCKYPCI.

Ti abo iHmI acnekTH NPOOJIEMHOrO MOJS KIIEHTATI3My BHCTYNAIOTh HMPEIMETOM AOCIIIXKEHb Y
myOJiKaIisaXx Takux TMPEJACTABHUKIB CHCTEMH COLIAJbHO-MOMITHYHUX 3HaHb sk: LI, Al3eHmTanr,
M. AdanacweB, C. biprokos, T.I'pexem, b.3axwuraes, K. Jlerr, A.Martsees, JI. Ponirep, O. Ilomimyk,
XK. Yenen, M. lImiar Ta iHmI..

Mera cTaTTi: BUBHAYATH HAWOLIBII aJIEKBaTHI TEOPETUKO-METOIOJIOTIYHI 3aca i aHali3y MaTpoH —
KIIIEHTCHKUX BIHOCHH B YKpalHCBKOMY CYCHUIBCTBI y KOHTEKCTI PO3IJIAY OCHOBHHUX HAaNpsMKIB i
CTpaTeriii BUBYCHHS MPOOIEMHOTO MOJIS KITIEHTENI3MY Y Cy4acCHOMY MOJITOJNIOTIYHOMY TUCKYPCI.
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Bukisiax ocHOBHOTO Matepiajy. AHaii3 Cy4acHUX MyOiKallii, TPUCBIYCHUX BHBUEHHIO THX a0o0
THIIUX aCTIEKTIB MPOOJIEMHOTO OIS KIIIEHTATI3MY TO3BOJISIFOTH CTBEPIKYBATH TaKe.

VY cyyacHil coliaqpHO-MONITHYHIN JliTepaTypi He iICHye 3arallbHOBH3HAHOI IHTepHpeTalii MpUpoaH
Ta 3MICTY [LOTO €JIEMEHTa MOJITHYHOI PeabHOCTI.

Tak, amepukancekuii BueHuit K. Jlerr mnpomoHye BBakaTH KIIEHTCHKI BiIHOCHHH O3HAKOIO
IHIAYCTpiallbHUX CYCIJIBCTB, $Ka TPOAYKYETbCS OIOPOKpATi€l0 Ta € OJHIE 3 TPOBIAHUX PUC
(YHKITIOHYBaHHS COIIaJIbHUX IHCTUTYTIB.

Iammii 3axigauit gocmignuk — M. Jlk. IIMigT mig KIiEHTENI3MOM pO3yMi€e BU3HAYCHI (Gopmu
BIJTHOCHH 3aXHCTy B3a€MHOi BUI'OAM MIX aKTOpPaMH, OAMH 3 SKHUX 3aliMa€e BHUCOKE MICIe y COLialbHiN
iepapxii (maTpou), a iHmmMii 3aiHTepecoBaHMil y 3aXMCTi Ta OTPUMAHHi puBiTeiB ( KieHT )'.

Crin 3a3HauMTH, L0 HEPIIMM Ha MOCTPaISIHCHKOMY HpOCTOpl BBIB y HayKOBHH OOII KOHIIENT
«KIEHTAPHOCTI (KKITiEHTeTi3My») pociiichkuii BueHnit M. Adanacben’. Floro HayKOBHM HapOGKOM TAKOXK
€ PEKOHCTPYIOBaHHS T€HEe3d Ta aHali3 TOJOBHUX ICTOPUKO-UMBUII3ALIAHUX BapiaHTIB KIIEHTCHKHX
BimHOCHH. BiH po3kpuBae TpaHchOpMaIlil0 KIIEHTCHKUX BIAHOCHMH Y TIOCTPAASHCHKMX YMOBax Ta
JOCIIJKY€E BIUIMB KII€EHTCHKHX BITHOCHH HA JiSUTBHICTH MPABJISUOl €ITH, PO3TIIAAAE TONITHKO-KYIBTYPHI
ACTMEKTH KIIEHTENI3MY Ta IHCTUTYLIOHAJILHE CEPEIOBUIIIE BIIaIH.

Juis BitumsHsHoro mnomitonora O. [Mominyka KIIEHTENI3M € CYCHUIBHUM SIBHIIEM, Y SKOMY
MOETHYETHCS JIisl PI3HUX 32 COLIaTbHO-TIONITHYHUM T4 €eKOHOMIYHUM CTaTyCOM CY0 €KTIB, 1[0 YTBOPIOIOThH
KOJICKTUBHY M0 y TOCSTHEHHI ITOCTAaBJICHOI METH, KOXKEH OKPEMO B3STHH IHIUBIJ PO3MIAAAE IHIIOTO SK
3aci0 JIOCSITHEHHS METH Ta 3aJJ0BOJICHHS CBOiX moTpeO. ToOTO 3ampoBajpKyIOThCS BIAHOCHHH OOMIHY:
KOHKpETHI 0Jara, 3 00Ky HadaJbHUKA — BiJUIaHICTP 1 MOCTiIHA TOTOBHICTH 3pOOUTH KOHKPETHY MOCIYTY 3
6oky miznernoro. HauanbHuK cTae MaTpoHOM, a TIiAeruii KiieHToM .

[Hmi mpexcraBHUKKM TOCTpaAsHCbKOiI momitTuyHOi Haykn M. JJommoBa ta M. HOnkeBnu mix
KITI€HTENI3MOM PO3YMIIOTh «BITHOCHHHU JOMiHYBaHHS, TAHYBaHHS Ta IIiIKOPEHHS ...3a IPHHIAIIOM IaTPOH
— KIIEHTCHhKHUX BiHOCHH. OCOOJMBICTh TakuX BiJIHOCHH TOJSTa€ y B3a€MHIN 3aJIe)KHOCTI MaTpoHa Ta
KienTa *

ABropu crarTi «OOMiH mapaMu y BiIHOCHMHAaX MAEPKaBHHUX CIIy>KOOBIIBY» MiIKPECIIOITh, IO
KIIEHTENI3M € (GOopMOI0O OOMIHY JapaMH MK TAaTPOHOM Ta KIEHTOM. B cy4acHMX yMoOBax pPO3BHTKY
CYCIUIBCTBA CITY>kKOOBHIT MATPOHAT HAJ CBOIMU JIFOJBMH Ta IX POIUYaMU € MPEIAMETOM Japy MiIJICTIIUM Y
BiJIMIOBi/Ib 32 iX BilJaHICTh, NOKIPHICTh Ta AUCIUIIIIHOBAHICTb.

[Moni6ny mymky Bucnonmroe C. BiprokoB, sSIKWi i MOJMITHYHOIO KIIEHTEIOK po3yMie cnenudiuny
¢dbopMy Mepexki BEpPTUKAIbHOIO THUITy, B pPaMKax sIKOi IMO3UII MpHUBUICHOBAaHUX aKTOpiB (MATPOHIB)
3aiiMaroTh O(IliifHI BiamHI IHCTUTYTH Ta IiX KepiBHUKH (Jiepu), sKi MOHOMOJI3YIOTh JOCTYH 0
MOJIITUYHUX PECYPCIB.

Y TOl ke Yac MO3WIil 3aJeKHUX aKTOpiB (KITIEHTIB) OTPUMYIOTH IHIII AKTOPH PEriOHaTbHOL
MONITHYHOI CHCTEMH, SIKi 3MYIIEHI BCTYNATH 3 BIAJHUMH IHCTUTYTaMH pIi3HOTO DIiBHS Yy BiJHOCHHH
«HEPIBHOLIIHHOTO 00OMiHY» 3 IIJUTFO JTOMOTTHUCS BIUIMBY Ha PILICHHS BJIaJH 3 ypaxyBaHHSIM CBOiX 1HTEpECiB
y TOJIITHIL, IKa (JOPMYETBCS BIIAZOI0 °

Jocmigauk B. PUMCBKMIA Tif KITIEHTENI3MOM pO3YyMi€ COIiajbHE SBUIIE, SKE XapaKTePU3y€EThCS
(dbopMyBaHHAM BiJHOCHH JIOMiHYBaHHS, [IaHYBaHHS, 3aJI)KHOCT]I Ta HE3aJEXKHOCTI 3a IPUHLUIIOM IATPOH —
KiIieHTChKHX. CTaTyc IUX BITHOCHH CUTYaTHBHHI Ta CXIJIBHMI 10 3MiH: TATPOH Ta KIIIEHT B3a€MO3AJICKHI,
Ta B JIESKUX BUIAJKaX KII€EHTH MalOThb MOMJIMBICTH 3MYCHTH NaTpoHa HisATH B iX iHTepecax, BCyleped
cBOIM ocoGucTHM °

! Matsees, A.A. (2011). CooTHourenne Hed)opMaIbHAX HHCTUTYTOB U IPAKTHK, Bracme, 8, 21.

2 Adanacsen, M.H. (2000). Knuenmenusm u poccusickas 20¢y0apcmeeHHoCb. Uccied08anue KiueHmapHbix
OMHOULEHUTL, UX POJIU 8 eBONIOYUL U YNAOKE NPOULTLIX (POPM POCCULCKOU 20CYOaPCMEEHHOCIU, UX GIUAHUE HA
noaumuiecKue UHCMUmymol u 0esamenbHOCHb 8IACMBYIOWUX epynn 6 cogpemennol Poccuu. <http//:www.pravo.
vuzllib.su/book z1216_page 4.html>.

3 Homimyx O.C. (2014). Brums kiienTenizsMy Ha KOTEKTHBHY if0 ( comianbHo — pimocodenkuii acnexr). [ines, 80,
280.

* Nonnosa, M. Y., FOnkesma, M.M. (2007). «O6MeH 1apamMu» B OTHOIIEHUSX FOCYIAPCTBEHHBIX CITYIKAIIUX.
Oxonomuuecxui xcypuan BLID, 3, 339.

> Bupiokos, C. Beenponuraiowas knuenmenna. <http:// www.intelros.ru/pdf/snob>.

8 Pumckwit, B.JI. (2004). BiopokpaThs, KIHEHTeIH3M 1 Koppynuus B Poccun. OHC, 6, 74.
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B. XapuTroHOBa yTOYHIOE TMOHSATTS KIIE€HTENI3MY B YacCTHHI PO3YMIHHSI HOro SIK OpraHi3aiiiHO-
YIPaBIIHCHKOTO SIBHINA, SKE XapaKTEPH3yeThCS NOMIHYBaHHSIM HEOQIMIHHUX, CKPHTHX BEPTHKAIBHHUX
BiJTHOCHH OCOOMCTOT BiJIaHOCTI 3 OOKYy KEpiBHMKA — MAaTPOHA, a TAKOX MOPYLICHHS HOPM 1 MPOLEAYP
ci1y»00BO{ €THKHM Ta OpraHi3aliiiHoi TOBEIIHKA !

CydacHi [OCHIIHUKH TPOMOHYIOTh JJS PO3rsay npoOieM BHHUKHEHHS, PO3BUTKY Ta
PO3MOBCIOMKEHHST MATPOH — KIIEHTCHKUX BIJHOCHH Y CYCIHIJIBCTBI 3aCTOCOBYBAaTH TPH TPyNU TEOpii —
KIIIEHTENI3MY», «KJIaHi3aIii» Ta BeOepiBChKY KOHIIEMIIII0 TATPUMOHIAIFHOTO aHyBaHHS.

[IpencTaBHUKM Tak 3BaHOI KOHIIETIIT «KIIEHTEN3MY» (Cepel SKHMX aMEepUKaHChKI Ta i3pailbchKi
nocmigauku 1. Alizenmrrant Ta JI. PoHirep) npornoHyrOTh po3risgaTy KIEHTCHKI BITHOCHHU SIK HEOOX1/1HI
pecypcu Ui Tpoliecy OOMiHY y COIIalbHOMY IMPOCTOpi, MO 0a3ylThcs HA JOBIpI, SKa € Ne(IiluTOM Y
MOJIEPHOMY CYCHIJIBCTBI. 3a IYMKOIO LWX JOCHITHHUKIB NMAaTPOH — KIIEHTCHKI BIIHOCHHHM € TOJOBHUM
KaHaJOM OTPHUMAaHHS COI€TAIBHUX pecypciB. IIpu 1boMy BaXkKIMBOIO € PI3HUIS MATPOH — KIIIEHTCHKHX
BiTHOCHH Y IHCTUTYLIOHAJFHUX KOHTEKCTaX: BOHH MOXYTh TPaTH BUPIMIAIBHY POib ab0 ITiKOPATUCS
IHCTUTYIIOHAJIbHOMY TOpsiAKYy. [l cucTemMaTWyHOTO aHajiizy pi3HHX (OpM MaTpoH — KIIEHTCHKHUX
BiJTHOCHH aBTOPH MPOIOHYIOTh HACTYIIHI 3acaju:

1) KoHKpeTHa opraHizallis 3B s3KiB Ta IX BUXOAY Ha OUTBII IMPOKY IHCTUTYIIOHATEHY chepy;

2) CTYIiHb BIAKPUTOTO JOCTYITY A0 MAaTPOH — KIIEHTCHKUX POJICH, TPUCYTHICTH a00 BiICYTHICTD MpH
IbOMY HOPMaTHBHUX 0ap’€piB;

3) 3akpiltuleHHsI poJiell 3a akTopaMd — HeopMalbHE 3a B3a€MHOIO 3r0J[00 a00 CaHKIIIOHOBaHY
JIOTOBOPOM;

4) 3MicT 0OMiHY: SIKI pecypcH OOMIHIOIOTBCS, aKIEHTYIOTHCS TPH IBOMY Biajga abo COMiJapHICTb,
BU3HAYCHHSI CTYTICHIO 000B’13KOBOCTI BIJIHOCHH, MOPAJIbHUX 0OMEKCHb;

5) cTabiabpHICTh MATPOH — KIIEHTCHKUX BITHOCHH 2,

I'omoBHEM 1OPOOKOM 3aXiTHUX TEOPiH KITIE€HTENI3MY € (hikcallis BEIHKOI poJli KIIiEHTAPHUX BiTHOCHH
Yy MASUTBHOCTI BIAQJHUX Ta TMPOBIAJHUX TPyHn Ta 3pOCTaHHS pOJi IepcoHi(iKOBaHUX HEOoPIiHHNX
«3aKyJICHUX» 3B’SI3KIB Ha TOCTPAJTHCHKOMY TpOCTOpi. Teopis KIIEHTENI3My CTBEPUKYE, IO iICHYBaHHS
(bopManbHUX IHCTUTYTIB HE 3allepedye PO3BUTOK HePOpPMaIbHUX, TIHBOBUX CTPYKTYD, SKi HE 3all03MUYCHI
330BHI, a BU3PIBAIOTh B cepeinHi (HOpMANBHUX 1HCTUTYTIB, TAKUX HATIPUKIIAM, SIK OIOPOKpaTisl.

Amnayorom Teopii KIIEHTHII3MY BHCTyIae Teopist «xianizamii» T. I'pexema ta XK. Yenen, ski Biepmre
y KOHIENTYaJIbHOMY BHUMipi HaMaraiucs IOSICHHUTH MpOLECH KIaHi3allil Ha MOCTPaAsHCHKOMY HPOCTOPI.
AwmepukaHcbka gociimauis JK. Yenen noB’s3ana pekpyTyBaHHS €T 3 ICHYBaHHIM KJIaHOBUX CTPYKTYp Ha
MOCTPAISIHCBKOMY MPOCTOPi, OOYMOBICHHX YHIKAIbHOK COILIaJbHOI CTPYKTYPOIO ITOCTPAJSHCHKUX
CYCHIJIbCTB Ta HEPO3BUHYTHM TPOMAISHCBKHM CyCIUTECTBOM. [Ipm mpoMy QopMaibHi IHCTUTYTH
3aMiHIOIOThCA Ha He(OpPMabHi, a TONMITHYHI JiAePU OTPUMYIOTh IHCTUTYIIMHUI CTATyC HaBITH HE 3aBISKU
IHCTUTYIIHHOMY TIOJIOXKEHHIO, a 3aBJISKM MOXIIMBOCTI BOJIOAIHHS Ta PO3MOAUTY aaMIiHICTPATHBHHX Ta
EKOHOMIUHHX pecypciB MK WiIeHaMH KJIAHy, TOOTO MONITHYHI BiJTHOCHHHM OTPHUMAJH PUCH KIAHOBOCTI.
KnrodoBuM (akTopoM po3BUTKY MOCTPaIsHCHKUX KpaiH 3a mymkoro XK. Yenen € TiHpoBHH HedopMaIbHUN
THT PO3BUTKY TPOMAJITHCHKOTO CYCHILCTBA. BU3HAUaroum CyTHICTH CYJOBOI CHCTEMH JEPKaBU — KIIaHY,
K. Yenen roBoputh mpo Te, Mo B «AepKaBi — KIIaHi, KJIaH 1 JepikaBa po3aiieHi ciaado. 3 OAHUX 1 THX ke
JMOZIeW CKJIaJaeTbesl 1 KIJIAaH, 1 Jep)kaBHa Biaaa. UneHW KilaHy OJHOYACHO 1 CyIml, 1 TPHUCSDKHI, 1
3akoHO/AaBI. JlepkaBa — KJIaH Ma€ 0OMEXeHY BiIOBIIaNbHICTh MEpE] THMH, XTO B Hel HE BXOJINUTh, BOHA
HEmpo30pa s HHUX; MOXJIHMBOCTI INPEICTABHUITBA B Hi AJS THX, KOTO BOHAa KOHTPOJIOE, TaKOX
JMiTOBaHI. SIK MpaBMIIO, BITMB OAHOTO KJIAHY MOXE OyTH CTpUMaHUM a0 ypi3aHUM TUTBKH KOHKYPYIOUHM
KJIQaHOM, TOMY IIO CYAOBI OpraHH 4YacTO KEPYIOThCA MOJNITHYHHUMH MOTHBaMH. KiaH po3cTaBise CBOiX
mofe Ha pi3Hi QopMmanbHi abo HeQopMmalbHI TOCaAM, J€ BOHU OTPUMYIOTH JOCTYIl JO PEecypciB,
HEOOXITHUH TS JOCSATHEHHS IIiNIeH KIlaHy, BiH 3MIHIOE MO3MIIIi CBOIX WIEHIB TaK, SIK I BUTITHO CAMOMY
KIaHy» °.

' Xapuronosa, B.H. (2013). Knuenmenuzm 6 2ocydapcmeennoii ciyxc6e. ABropedepar muccepramuu. 22 00 08.
Mockaa. <http:// www.dissercat.com/content/klientelizm-v-gosudarstvennoj-sluzhbe>.

? Adpanacsen, ML (2000). Kruenmenusm u poccuiickas 20Cy0apcmeeHHOCb: UCCI006aAHUE KIUCHMAPHBIX
OMHOWEHUTI, UX PO 8 eBONIOYUYU U YNAOKE NPOULTLIX POPM POCCULICKOU 20CYOaPCMEEHHOCIU, UX GIUAHUE HA
ROUMUYecKUue UHCIMUMymul U 0esimeIbHOCMb 61ACMEYIouUX epynn 6 cogpementoi Poccuu. <http://www.pravo.
vuzllib.su/book z1216_page 4.html>.

? 3axnraes, B.B. (2012). YkpanHa: ypoBeHb COOTBETCTBHS KPHTEPHSM U KAHAHAATOB Ha BeTyruienne B EC (kyaa
unet Ykpauuna?). [Ipobaemu miscnapoouux eionocun, 5, 30-31.
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ABTOpPHM KOHIIEMIIi «KJIaHi3alii» CTBEPKYIOTh, IO Mepexki MepcoHi(piKOBaHUX NATPOH —
KITI€HTCBKUX TOPU30HTAJIBHUX 3B’S3KIB I'THOOKO MPOCOYIIINCH Y PaISHCHKY OIOPOKpPATiI0O Ta €KOHOMIKY
OoTpUMay HeOQIiHUI HEeIHCTUTYLIOHANI30BaHUK (HE 1HCTUTYLIHHMI) XapakTep, TOMYy HE MOXYTh OyTH
CTPYKTYpOBaHi y KOHKPETHI MOJEJTi.

BelOepiBchbKy KOHIICTIII0 MAaTPHUMOHIaNBHOTO MaHyBaHHS y 70 — X pokax XX cT.. Lijda HHU3Ka
JOCTITHUKIB 3allpOIIOHyBajla 3acTOCOBYBAaTH A0 aHaNi3y MOJITUYHUX CTPYKTYp B OKpeMHUX KpaiHax Ta
perioHax TpeThoro CBiTy (Ui BH3HAYCHHS 3MiH y KpaiHaX, IO pO3BHBalOThCs). [lepmmm y 1mpomy
KOHTEKCTI 10 ii eBpUCTUYHOrO MOTEHIIaTy 3BEpHYBCS aHTTiHChKuiA BYeHui . Por.

3 mouarky 80 — X pPOKiB 3axifHi JOCHIAHUKH aKTHBHO 3aCTOCOBYIOTH BEOEPIBCHKY TEODIIO ISt
OCMUCIICHHS PI3HUX MPOSBIB PaJSTHCHKOI OIOPOKpATHYHOI CHUCTEMH (30KpemMa, KIieHTeni3My). Butokn
NaTPOH — KJIIEHTCHKUX BIJHOCHH, 3a IYMKOIO 3aXiIHUX COBETOJIOTIB, 3HAaXOAATHCS y OCOOJMBOCTSIX
nomitirgHoro yerpoto CPCP, ne icHyBanu BepTHKaIBHI MEpexki KIIieHTChKOro Triy. PopMyBaHHS MicCIIeBUX
€T BiAOyBaJIOCh 3aBJISIKH «MAPTIMHUM MEpexam, siki (hopMyBalia «HapTiiHy BEpPTUKAIb» a00 KIIEHTENI3M
MoHoleHTpu4yHOTO THIy. CoBetonor T.X.Pir6i cBoio yBary CKOHIIGHTPYBaB Ha OCOONHBIN poJi
nepcoHi(hikoBaHUX 3B’S3KIB y Kap €pHOMY 3pOCTaHHI PaAsSHChKOI HOMEHKIarypu. Ha i#oro mymky,
CTBOPEHHS NIEPCOHATIBHUX KIIIK 00yMOBJIEHO HACTyIIHUMH PUCAMH PaJSIHCHKOI CUCTEMHU:

—BiICYTHICTh aNbTEPHATHBHIX IULIXIB JOCTYITY y MONITHIHY BEPXiBKY;

—TIHBOBI METO/IM PEKPYTYBaHHS PaIsTHCHKOI EITH;

—KOHKYPEHIIisI Ha BepXy MipaMiu BIAJHOI BEPXiBKH;

—BHCOKa 3aJIOXKHICTh TPOQeciiHOro NpOCYyBaHHS BiJ KEpIBHHITBA, a He BiI MpogeciiiHOro
BUKOHAHHS 000B’3KiB.

Pinryye caoBO y BHM3HA4eHHI CHCTEMHOIO XapakTepy MaTpOH — KIIEHTCHKMX BiJHOCHH
MOCTPAASIHCBKOTO Tiepiofy HanexuTh 3. baymany, sikuil cokycyBaB CBOIO yBary Ha BILUTMBOBUX Ba)KeJSIX
CEJITHCHKOT'O ITOXOJDKEHHS O1NbLIOT YaCTUHHM PaIsHCHKOIO KEepiBHHULTBA Ta Ha (haKTOpi HEBH3HAYEHOCTI,
SKHU € JOMiHYIOUYOI0 PHUCOIO TOIHIYCTpPiaIbHUX CYCIUTBCTB.

CyuacHi JOCHiJTHUKH MTPOOIEMHOTO MOJIS MaTPOH — KIIIEHTCHKUX BiTHOCHH TaKOX aKIEHTYIOTh yBary
Ha aHaNi3i HOro OKpEeMHX acIleKTaX, SKi He BUCTYIAIOTh BiAMPaBHUM MOMEHTOM B HOT0 JOCIi/KEHHI, ajie
3[IaTHI ICBHUM YHHOM HAOIU3UTHUCS 10 HOrO BU3HAYCHHSI.

Tak HU3Ka TOCTIAHUKIB POOIIEM KITIEHTENI3MY MTPONOHYIOTh 3BEPHYTH YBard Ha BU3HAUYEHHS BU/IIB /
TUIIB MaTPOH — KIIEHTCHKUX BiHOCHH, LIO ICHYIOTh Y CY4aCHOMY CYCITiIbCTBI.

Hanpuknan, X.-/x. JlayTx 3anpornonyBaB qud)epeHIialio KIeHTeTi3My 3a JBOMa KPUTEPisIMH, sKi
BU3HAYAIOTH POJIb AKTOPIB MONITHYHIN IisSUTBHOCTI:

1. Po3ramryBaHHS HEHTPY MaTPOH — KIIEHTCHKHUX BiIHOCHH Y TOJIITHYHIHM cucTeMi abo 3a 11 MexaMmu;

2. [Ipsima abo HenpsiMa y4acTh y HOJITHYHOMY JKUTTI KpaiHnu. Ha oCHOBI IIMX KpUTEPIiB.

A. MaTBeeB BU3HaUa€ HACTYIIHI THIH KITI€HTEII3MY:

— POJMHHI CTOCYHKH;

— Madis;

— JIECTIOTHYHI KJIIKH Ta KJIIEHTENICTChKI MapTii !

Y KOHTEKCTI aHaJlizy pe3yJbTaTiB MOAEpHi3allii KIIEHTCHKUX BiTHOCHH y CYy4acHOMY CBITI OCTaHHi
MPOMOHYETHCS PO3AUIATH Ha KIIIEHTENI3M BUOOPUYMA Ta OIOPOKPATUYHUH KITIEHTENI3M, J€ MOJITHYHA MapTis
€ TMaTPOHOM 31 CBOIMU KJIIEHTCBKUMH MEpeXaMu, 3aBJIIKU SIKUM OTPUMYE BIIafy.

BBaxxaeTbcCs, MO JOCATHYBIIU CBOET METH, MOJITHYHA MAPTisi TOJIOBHUM CBOIM 3aBJaHHSM BBaXKae
PO3MOIiI Iep>)KaBHUX TOCa] JJIs MONITUYHHUX KIIIEHTIB, @ He e()eKTUBHY MOJITHYHY AiSUTbHICTH HA KOPUCTh
JIepKaBU. Y4acTh y pO3IyBaHHI JEPKABHOTO anapaTy BiIOYBa€ThCs IUISIXOM HAJaHHS MOXIHBOCTI CBOIM
MNOJITUYHAM KJIIEHTaM 3alHATH KIIOYOBI TOcanu y OIOPOKpaTHYHIM CTPYKTypi Biaau, Ta NpuUiMae
CHCTEeMaTHYHUH XapakTep; HaJa€ HOBI MOMKJIMBOCTI ITOJITHYHUM TApPTIsIM y KOHTPOJTI BIAAH B KpaiHi,
CTBOPIOE MIMPOKWH MOTEHIaN AJsl PO3KpaJaHHs NEepKaBHOTO MaiHa, JJIS BIPOBAIKEHHS KOPYMIIHHHX
CXEM, «KpHIIYBaHHS» HeJleraibHoro Oi3Hecy. BuOOpYMil KITIEHTENI3M TPOSBISIETECS y 3B’SA3KY MIXK
MaTpoOHOM (IermyTaToM) Ta KiieHToM (BuOopueMm). lleit 3B’sS30k MOXe CIYXHTH IHCTPYMEHTOM THCKY
BUOOpISL Ha JemyTaTa, BiH TakoXX MOXe OyTH CImocoOOM TpOCyBaHHS JIOKAJIbHUX IHTEpeciB Ha
3araJbHOHAIIOHAJIbHUAN piBeHL2 .

' Matsees, A.A. (2011). Cootrourenne HedopMaIbHAX HHCTHTYTOB U IPAKTHK, Bracme, 8, 21.
% Tomigyx, O.C. (2014). Bimms kiieHTeTisMy Ha KOJIEKTHBHY miio ( comianbao — dinocodeskuii acexr). I izes, 80,
281.
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Buxonsun i3 TBepKeHb IO HU3KK JIOCIHITHUKIB, IO KIIIEHTENI3M Ma€ Pi3HOPIBHEBUN Xapakrep,
HOT0 TPOITOHYETHCS PO3TIIAAATH SK MAKPOPIBHEBHA (HA BCIX PIBHSAX MOJITHYHOTO Ta COIIANILHOTO JKUTTS)
Ta MIKpOpiBHEBHI (Ha PiBHI MPIOPUTETHOTO MPOCYHEHHS IO CIIy>KOOBHUX CXOAWHAX JACP)KaBHOI CIIy:KOH
pOIu4iB, Npy3iB, 3HAHOMHUX ).

JIoBOJII HECTAaHIAPTHUM MiIXOJO0M JI0 MpoOsieMu Kiacu@ikaiii KIeHTeTI3My € MiIXiJ JTOCIiIHIKA
C. biprokoBa, siIkuii TIOB’s13y€ COIiaJIbHUN THI KIIIEHTCHKUX BiIHOCHUH 3 TUTIOJIOTIEIO PETIOHANBHUX PEXUMIB
KepyBaHH, cepex sikux C. BiplokoB BUIIsE HACTYITHI:

1. Tun KIEHTCHKUX BIJHOCWH, 3aCHOBAaHUM Ha IHTErpallii perioHaJbHOI eITH 3a MPUHIIUIIOM
0CcOo0MCTOI BIAMAHOCTI (K IMPaBHIIO, MOJITHKO-iIE0JIOTIYHOT), HeQOpMabHO-0IOPOKPATHYHOMY BapiaHTI
MONITHYHOTO TTaHYBaHHS (JIiIepCTBa) 3 HU3BKUM PiBHEM e(PEeKTHBHOCTI Ta MOMYJISIPHOCTI BIIa M.

2. Tun KIIEHTCHKUX BIAHOCWH, 3aCHOBAaHMK Ha CHUMOI031 ENITHUX TPyN pi3HOI MOJITHKO-
ieooriuHOi opieHTAMi{ i COmiaNbHOTO MOXOKEHHS, SIKHH CKJIaBCSA B yMOBAX JOCTATHBO BHCOKOTO PiBHS
e(heKTUBHOCTI Ta MOMYJISIPHOCTI BIIAJIH.

3. Tun KIi€EHTCHKUX BiAHOCHH, OCHOBOIO SKHMX € KOHCOJIIZAIlis TOJOBHUX COIaJbHO-TTIOTITHYHUX
aKTOPIB HABKOJIO MAaTpOHAa — TOJIOBH PETIOHY, KWW HE TEPEeKUB MaclITaOHWUX TpaHchopmauiil Ha Oasi
3B’SI3KiB, SIKI CKJIAIMCS Yy TONEpEeNHId CHUCTeMi YmpaBiiHHA (IIEHTpalli3oBaHAa aBTOPUTApPHA KOPIIOpAIlis
NaTPUMOHATICTUYHOTO THITY ).

4. Mopens, sika MO€AHANA PHCH MOHOLICHTPHYHOI Ta MOJILEHTPUYHOI KIIEHTEN, B paMKax sIKOi
BUJIUISETHCS. 3aCHOBAHE Ha CTapUX «HOMEHKIATYPHUX 3B’S3Kax» sIPO TPABIAYOl €NITH 3 OJHOYACHUM
JIOPYUCHHSIM JIO0 YIPAaBIiHHS HOBUX JIIOJICH, sKi 3a0e3MeuyroTh BHCOKWH pIBEHb €()EKTUBHOCTI Ta
MOMYJIIPHOCTI BIAIIH.

5. T MOHOIIGHTPUYHUX KIIIEHTCHKUX (MATPUMOHIAIICTHYHHX) BiTHOCHH, COPMOBAHUIN BUCOKO
NOMYJISIPHUM Ta €(QEeKTHBHUM JIAEPOM XapHU3MaTHYHOTO THUILY, SKUH IPHHIIOB A0 BIaIW Yy PETIOHI B
PE3yNIBTATI MOTITHIHOTO OAaHKPOTCTBA SIK CIITH PasTHCHKOTO MIEPioy, TaK i IEMOKpPATiB HOBOI XBHIII.

6. Curyanis, 3a $KOI perioHaJbHOMY JIJIepy HE BJAJIOCS BUOYIyBaTH KIIE€HTENY Hi
MOHOIICHTPUCTCHKOT0, Hi TOJNI IICHTPHCTCBKOTO XapakTepy, L0 JHIIMIO HOro peasbHOI IMiATPUMKH
perioHaNbHUX eIliT .

HaBenena THUMONOTiS pETioHANILHOTO KIIIEHTEII3MY JIEMOHCTPYE WOTO TOJIOBHI CHENU(IYHI TPUINHH
SK Ha JAeP>KaBHOMY TaK 1 Ha PeriOHATbHOMY PiBHIX:

—  MPOTEKIIOHI3M SIK IIIECTIPSIMOBAHY JisIIbHICTh KEPIBHUIITBA KpaiHu ab0 periony;

—  mindip KagpiB HA yMOBaX 0COOMCTOI BiftaHOCTI 200 32 paXyHOK POJWHHUX 3B SI3KiB;

—  BiACYTHICTh (ikcalii KITi€HTApHUX MOJCNEeH Yy TpPyJOBOMY KOJEKCi YKpaiHW, eroicThyHa
CIPSIMOBaHICTh YNHOBHHUKIB Ha ocoOucTe 30araueHHs, MoOIaKIMBICTh y BIIHOMIEHHI CBOrO HAWOIMKIOTO
OTOYEHHS; 3aMIIl[eHHS Iep)KaBHUX IHTepeciB YHHOBHUKIB HA OCOOUCTICHI;

—  BIJCYTHICTh NPaBOBUX 3amoODKHUKIB KIIEHTENI3MY Ha Jep)>KaBHOMY piBHI Ta HeOaKaHHS
BUILOTO TONITHYHOTO KEpIBHUITBA YKpaiHM OOpPOTHCS 3 IUMH MPOSBAMH; BiJICYTHICTH JKOPCTKOTO
KOHTPOJTIO 3 OOKY JIepKaBU 3a POJJMHHUMH 3B’ 13KaMH BHCOKOITOCA/IOBIIIB;

— cnalOka peryJsiis ciay»00Boi BiAIOBIAATBFHOCTI 32 MOPYIIEHHS MOCAJI0BUX HOPM Ta TPaBUII,
MPOTaJMHU JeP>KaBHOTO KOHTPOIIIO ¥ PO3IOiNICHI MaTepiabHUX Oar BUCOKOIOCAIOBISIM;

—  HeroBara YAHOBHUKIB JI0 YHHHOTO 3aKOHOJIABCTBA YKpaiHHU.

BinHocuHn o00MiHYy, Ha sKuUX O0a3yeThCsl KIEHTENI3M, CHPHIMAIOTECS aKTOpamMH SK (GOpMH
MOJIITUYHOT AiSUTHHOCTI, SIKi aCHMETPHYHO CTPYKTYPOBaHi, JIe MaTpoH BUKOHYE JOMiHYIOUY KEpiBHY pOJib, a
KJII€HT CIIpUiiMae BIajy maTpoHa.

OcTaHHIM dYacoM Y TIOJITOJIOTIYHOMY JHCKYpPCl CIIOCTEPITa€ThbCsl YTOYHEHHS EBPHUCTHUYHOTO
MOTEHIIATY MOHATTS «KIIEHTENII3MY», CHCTEMAaTU3YIOThCSl TOJIOBHI MOJITHYHI, aIMiHICTpaTHUBHO-TIPABOBI,
COIIOKYJIBTYPHI TPUYMHHA KIEHTETI3MYy B KpaiHaX MOCTPaJsTHCHKOTO MPOCTOpy (30Kpema, B YkpaiHi) H,
BIJITIOBIIHO, BU3HAYAIOTHCSI MOXJIMBI CTpAaTeTil MPOTUCTOSHHS PO3MOBCIO/PKEHHIO IBOTO SBHINA HAa BCIX
piBHSX (PYHKIIIOHYBaHHS COI[IyMY.

Y 1pOMy KOHTEKCTI MIATPYHTSIM MAacOBOTO TIPOSIBY KIIEHTEN3MYy B YKpaHi IPOIOHYETHCS
posrisigatu i ci1abKy eKOHOMIKY (SIK CYCHUIBCTBAa MEPeXiHOro THUMy abo CYCHUIBCTBA Y CTaHi
MozepHizallii). Cy4acHHI KIII€HTENi3M >KUBUTH CYCIIJILCTBA 3 HECTAOIIBLHOIO E€KOHOMIKOO, JIe YKHUTTEBO
HEOoOXiHOIO € TIOJITHKA BIDKUBAHHS, STKA CIPSMOBYE aMOITHHX IHIUBINIB y HeGopMaibHi 00 €THAHHS Ha
KIITAJIT KJIaHiB. [1aTpOH-KIIIEHTCHKHIA THTT COLIAbHUX 3B’S3KIB 3aKJIaJ[a€ OCHOBY 3aJICKHOCTI 1 KOHTPOJTIO 3

! Buproxos, C. Beenponuxaiowas kenmenia. <http:// www.intelros.ru/pdf/snob>.
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Ooky marpoHa ab0o «OirMe Hay», TOOTO TPAHCIIOE NaTpiapXallbHUH TUI COILIAbHUX BIJIHOCHH. Pi3HUIL
COIIaJIbHUX CTaTYCIiB IAaTpOHa Ta KIi€HTa JO3BOJISIE IEPIINM JOMiHyBatu. lle moMiHyBaHHS 00yMOBIICHE
iCHYBaHHsIM (hiHAHCOBHMH, TONITUYHUMH, BIQJHUMH pecypcaMu. BaxkIMBO0 XapaKTEpPUCTUKOIO MATPOH —
KITI€HTCBKUX BIMHOCHH € HaJaHHA IOCHYr 3 OOKy pI3HHX CTOpiH, NMPUYOMY 3BHYAHHO MOCIYT HE
nudepeHIiioBaHNX 3a TUMAMHU Ta BHJAMH, a KOMIUICKCHHUX, SIKI BiJIOyBarOThCS SK 32 CHUMBOJIYHUM
MPUMYCOM, TaK i JOOPOBIIBHO. SIK MpaBUIiIO, MATPOHU 3aXUIIAIOTHh CBOIX KJIIEHTIB HA OCHOBI (hOpPMabHHUX
Ta HeOpMaJbHMUX JOMOBICHOCTEH. A KII€HTH Ti€l0 UM iHIIOK Miporo 3a0e3NedyIoTh MisNTBHICTH CBOIX
natpoHiB. [IaTpoH — KITI€HTCHKI BIZHOCHHU MOXYTh OyTH SIK OQIIIMHUMH, TaK 1 HEOPIMIHHUMH, HaBITh
TIOJTy JeraTbHAMH .

deHOMEH KIEHTENI3MY TaKOX pO3TISIAETBCS K BAaXIMBA CKJIAJ0Ba KICHTOKPATHYHOTO
aZMiHICTpyBaHHA B YKpaiHi. B HecTabimbHMX yMOBax MiX OKPEMHMH YHHOBHHKAMH Ta KOPIOpAIlisiMU
BUHHUKAIOTh JIOBIOTPUBANII BIJHOCHHW KOPIOPATUBHOTO THITYy, ¢ Biaja Ta Oi3HeC 00 €IHYIOThCS Y
peanmizamii 3araJpHUX IHTEpECiB, 3a yMOBH JIOMIHyBaHHS Blaau Haj OizHecoM. TpaHchopmartis
KII€HTENI3My TpHiiMae HOBI opMM — IaTpOH Bimirpae pons Opokepa, Y SIKOTO € 3B’S3KH 3 IEHTPAILHOIO
Bnasoo. KpiM TOro, cydacHWil maTpoH, KOHTPOIIOWYHM 1 OyAy4d JiIepoM MONITUYHHX OpraHi3alliu,
KOPHUCTYEThCS MyOJIiYHUMHU pecypcamu (poOodui MicIs, TeHCIi, CremiaabHi MiIbIH), a KIIE€HTH, SKUMHU
MOXYTh OYTH He JIMIIe OKpeMi 1HIWBiAW, a W opraHizamii (€THIYHI MEHIIMHH, NPOodCHiKy, He3aXuIIeHi
coliaabHi IPYIH), HAJAIOTh TATPOHOBI EIEKTOPANIBHY MiTPUMKY .

BucHoBkH: Y cydacHOMY MOJITONOTIYHOMY IHUCKYpCi IIPOTIOHYETHCS KIEHTETI3M PO3TISIIaTH SK
0araTtoacreKTHE IMOJITUKO-COLialbHE SBHUILE, IO MPOSBIAETHCS K AUCOYHKIIS CHCTEMH IEPIKaBHOTO
YIPaBIiHHS, AEMOHCTPY€E KPH3Y CYCHUTBHOI Ta IHAWBIAyaJbHOI HMONITHYHOI CBiOMOCTI Ta 0a3yeThesi Ha
ICTOPUKO-KYJIBTYPHIi TpaAuIil IEBHOT'O CYCIIIbCTBA.

IMpencTaBHUKH SIK 3aXigHOI, TaKk ¥ BITYM3HIHOI IOJITHYHOI HAyKHW PO3TILINAIOTH MPOOIEMHE IOJIe
NaTPOH—KIIIEHTChKI BITHOCHHHM CYYacHOTO CYCIIUIBCTBA, IO TPAaHC(HOPMYEThCA, y PI3HHX HaANpsAMKax.
OCHOBHUMH 3 SKUX €:

— YTOYHEHHS 3MICTy KOHIENTY «KIIEHTETI3M» Ta WOro eBPHUCTHYHOTO MOTEHI[aNy Ul
MOJITONOTIYHHUX JOCHTIIKEHD;

— BU3HAYCHHS OCHOBHUX BHIIB / TUIIB MPOSBIB I[HOTO COMIaTBHO-TIOIITHYHOTO SBHIIIA;

— OOIpYHTYBaHHs TOJIOBHHX IMpPUYMH II0J0 BHUHUKHEHHS Ta IMOLIMPEHHS HAaTPOH — KIIIEHTCHKUX
BIZTHOCHH y CY9aCHOMY CYCITIJIbCTBI, III0 3HAXOANUTHCS HA €Talli IeMOKPATHIHUX IIEPETBOPCHD;

— 3IOIHCHEHHS iCTOPUKO-KYJIBTYPHOI PEKOHCTPYKIii I'eHe3W Ta JUHAMIKM MOJEIN KIIiE€HTEIbChKUX
BITHOCHH y KpaiHax MOCTPaITHCHKOTO IIPOCTOPY;

— 3aCTOCYBaHHS MEBHHX METOJOJOTIYHUX IIOJIOKEHb (TBEPIKCHb TEOPIH «KIIEHTANI3MY» Ta
«KJIaHi3ami{», KOHIENII] MaTepHANICTCHKOro maHyBaHHI M. BebGepa) mnst aHamizy HIBOrO €IEMEHTY
MOJITUYHOT PeaTbHOCTI.

Cuin 3a3Ha4UTH, IO OCTaHHIH HANPSIMOK y NOCHIIKCHHSIX HaMEHIIE IPE3CHTOBAHUM Y CyYacCHUX
nyOumikamisx. Lle MoXHa NOsSCHUTH:

MO-TIepIie, BiJICYTHICTIO SBHUX IIepeBar Ii3HABAJbHOTO TOTEHINANY Yy KOXHIM TeopeTHdHii
KOHCTPYKIIIT;

MO-Apyre, BIAKPUTOI KOHKYPEHIN€I0, M0 CIIOCTEPIracThCsi y HAYKOBOMY CIIBTOBApUCTBI, MiX
MPUOIYHIKAMHI KOXKHOI 13 BHIIIE3a3HAYECHUX TCOPI;

MO-TPETE, OPIEHTAIIEI0 BEIUKOI KIJIBKOCTI JOCHIJHHUKIB I[LOTO SBHIA HA METOMOJIOTIUHI 3acaju, 10
0a3yloThCsl Ha TBEPIDKCHHSX IHIIMX TEOPETHKIB 3aXiHOI COIMiaIbHO-TIONITHYHOI CHUCTEMH 3HaHb (BiJ
A. Bertii 10 P. MepToHa) Ta 111e He OTPHMAaNH CBOTO KOHIICTITYalbHOTO O(OPMIICHHS.

VY SKOCTi MEPCIIEKTHBHUX METOAOJIOTIYHHX 3acall MO0 MOANBIINX JOCIIIKEHb IPOOIEMHOTO OIS
KIIIEHTEINI3MYy TPOMOHYETHCS PO3MIIAAATH IOJIOKEHHS 13 HOBITHIX TEOpill PO3BUTKY CYCHUILCTBa (BilX
«cycminmecTBa  pu3MKy» Y.beka mo «MmepexeBoro cycmimbetBa M. Kacrenbca), ki  mparHyThb
IHTepIpeTyBaTH BCIO CYKYNHICTh COMIaNFHUX BiJHOCHH, SKa IPHTAMaHHA CyYacHOMY COLiyMy — BiX
MaKpOpiBHS JI0 MAKPOPIBHSI, SIK Y TUIONMHI KOHCTPYKTUBHOCTI, TaK i IECTPYKTHUBHOCTI.

! Pumcknit, B.JI. (2004). Bropokpatisi, KIHEHTEIH3M 1 Koppymiws B Poccnn. OHC, 6, 75.
2 Tomigyx, O.C. (2014). Bims k1ieHTeTi3My Ha KOJIEKTHBHY Aii0 (coriamsHo-binocodesknii acrext). Lines, 80, 280.
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3MICT TA HOJITUKO-KYJbTYPHI ®OPMUA
PEAJII3ALIII IHTEPECIB CYB’EKTIB NIOJITUYHOI'O
KUTTSA 3AKAPITATCHKOI YKPATHU

(KOBTEHD 1944-CIYEHD 1945 PP.)

Oksana Dokash, PhD in Political Science
Chernivtsi Institute of Trade of Kyiv National University of Trade and Economics, Ukraine

CONTENT AND POLITICO-CULTURAL FORMS
TO IMPLEMENT INTERESTS OF ENTITIES

OF POLITICAL LIFE IN TRANSCARPATHIAN UKRAINE
(OCTOBER 1944 — JANUARY 1945)

The author argues that implementation of political interests may occur through struggle of
political forces as a form of interaction and a means to resolve contradictions of interests
between political entities. Specific content and forms to realize interests of different political
entities in Transcarpathian Ukraine since the release of the Hungarian occupation until the final
breakup with the Czechoslovak government are analyzed in the article. Since the very beginning
of creation of Transcarpation Ukraine its authorities and bodies made decisions and
implemented them in order to attain the objectives of USSR in the area, particularly through
leveling influence of the Czechoslovak Republic and reunification of Transcarpathian Ukraine
with the Soviet Ukraine under the Manifesto of the 1 Peoples’ Committees of Transcarpathian
Ukraine from November 26, 1944, which has led to the sharp aggravation of political struggle in
the region in the late 1944 — early 1954.

Key words: political life, political interests, political struggle, Transcarpathian Ukraine, World
War Il.

AHai3 TEOPETUKO-METONOJIOTIYHAX 3acaj JOCTIKSHHS BapTO PO3MOYHHATH 3 PO3YMIHHS TOTO, IO
TEPMiH «IIOJITHYHE KUTTS» € IHPIIAM 32 TMOHITTS «IOJITHYHA CUCTEMay, SIKUH OXOIUIIOE BCl MOJITHYHI
3B’SI3KM, SIBUINA 1 MPOLECH, IO MAarOTh MiClleé B CYCHIJIIBCTBI Ha BCIX HOTO piBHs[x'. [TonitnyHa cucrema
CKJIaJIa€ JIMIIC YAaCTKy MOJITHYHOTO KHUTTSA. BoHa Mae JOCTATHIO KUTBKICTh MEXaHi3MiB, 32 JIOMIOMOTOIO
SIKAX BOHA MPUCTOCOBYETHCS A0 COLAIBHOTO OTOYEHHS, PETYIIOE CBOIO MOBENIHKY 1 MEPETBOPIOE BIACHY
BHYTPIIIHIO CTPYKTYPY.

Hopmanbae (QyHKIiIOHYBaHHS 3a3HAau€HHX THITB MEXaHI3My MEPETBOPIOE TMOJITHYHY CHUCTEMY Ha
CaMOpETYIIOIYNI OpraHi3M, HE TIIBKH CIPOMOXXHUI aKTHBHO pearyBaTH Ha BIUIMBU HaBKOJUIIHBEOTO
Cepe/ioBHINA, aJie W TaKHWi, O Ma€ MOXJIMBICTh y 3BOPOTHOMY IMOPSJIKY BHJIMBATH HA I CEPEOBHIIE,
3MIHIOIOYM WOTO B TOWM abo iHmMI OiKk 1 3a0e3nevyroyd THM CaMUM BIDKHBAHHS 1 camo30epekeHHs
cHCTEMH.

[omiTHYHME peKUM MOXKHA PO3TIIAAATH K 3MICT NOJITUYHOI CHCTEMH, B 3B S3KY 3 UMM MOJITHYHHNA
PESKHUM € XapaKTEPUCTUKOIO HE CTUIBKH JEPKaBH, CKUIBKH BCi€l MOJMITHYHOI CHCTEMH: CaMe B paMKax
MONITHYHOI CHCTEMH W iCHYIOTh 3MICTOYTBOPIOIOUi BiJHOMICHHS MK TPOMAJASHAMH 3 IPUBOAY IEP>KaBHOI
BJIaJM 1 BiTHOIICHHS TPOMAJSH i3 IeprkaBHOIO Bianoro. [lodiTHuHa cHcTeMa, B CBOIO 4epry, BUCTYIIA€
OJTHWM 13 PiBHIB IPOMaASHCHKOTO CYCIIIBCTBA, TOMY TJIHOMHHI COIliaTbHO-eKOHOMIYHI ¥ KyJIbTYPHI OCHOBH
CYCILUIbCTBA BH3HAYAIOTh XapakTep IEpKaBH He Oe3MOCepeqHbO, a MPOSBILIIOYUCH 4Yepe3 OCOOIUBOCTI

' HomboBwuit, M.A. (2011). Honimuuni npoyecu: meopis ma npaxmuka modemosanns. Oneca: demnike, 9.
% Bopogcskuii, 0.0. (2004). TTomTHIHIHA PEXKIM SIK 06’ €KT COLIONONIMHOr0 TOCTiIKEHHS: agmopeq. Ouc... Kano.
coyionoe. n.; cney.: 22.00.04 «Cneyianvui ma eanysesi coyionozii». Kuis, 8.
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TOJTITHYHOTO PEXUMY K 3MIiCTy MOJITHYHOT CHCTEMH .

I'onmoBHUM 1HAWKATOPOM iCHYBaHHS MOJITHYHOTO PEXXUMY € MONITHYHA IHTEpaKis (B3a€MOIis) MixK
JIO/IBMU, OpTaHizallisiMHe, sika Ha0yBa€ TaKOro 3HAYCHHS (TOMITHYHOCT1) Y BUMIAIKY:

a) B3a€MO/Ii B Ipolieci peaizarii myoIiqHo1 Biaau;

0) B3aeMogii 3 METOI OTPUMAaHHS [OCTYNy A0 peamizamii myOmiuHoi Bimagum abo MOMIIMBOCTI
BIUIMBATH Ha Hel U1 341MCHEHHS CBOIX LIJIEH Ta iHTepeCiBz.

3a BU3HAYCHHS iHTEPECY BUXOIITH i3 HOTO 3arajJbHOTO PO3YMIHHS SK BiJHOIICHHS, PEryJsITOpa Ta
JeTepMiHATOpa IisSUIbHOCTI MEBHOTO CYO’€KTY i3 pO3B’A3aHHS HPOTUPIY ABOSKOTO 3MICTy: IIO-TIEpLIe,
MPOTHUPIY MiXK aTpUOYTUBHUMH BIACTUBOCTSIMH (ITOTpedaMu, ifeaiaMu, UM 1 IIHHOCTSIMH) cy0’€KTa Ta
CyOCTaHIIHHUMH, TOOTO TPUPOAHIMH, CYCIITbHIMHI Ta TyXOBHUMHU YMOBAaMH HOTO XHTTEMISUIEHOCTI; T10-
JIpyre, TMPOTUpIY MK HapoJOM SK Cy0’€KTOM Ta IHIIUMH ICTOPUYHMMH Cy0O’ €KTaMH IIOJI0 TPUPOIM,
CYCIIUIBCTBA Ta JYXOBHOCTi, KEPYIOUHCh CBOIMH aTpHOYTHBHHUMH BIIACTHBOCTSAMH U KOPUCTYIOYHCH
paLiOHANEHUMH Ta ippalliOHATLHIMH IUISXaMH, IPHHIMIAMH, (OPMaMH, METOJAMH Ta 3ac06aMu’.

[MomiTu4HI 1HTEpECH TaKOXX BU3HAYAIOTH SK BIAHOMICHHS CY0’ €KTIB TOJITHKH JO CYCHUIBHO-
NOJITUYHUX SBUIL, MPOIECiB, MOAIN; SIK pealbHy MPUYMHY AKTHBHOCTI COIaJbHHX CyO0’€KTiB; SK
BHYTPIIIHE YCBIIOMJICHE JDKEPENIO TONITUYHOI ITOBEMIHKH, SKE€ CTUMYJIOE€ CyO’€KTIB TOJITHKH JI0
MOCTAHOBKH MEBHUX MOJIITUYHHUX LUICH 1 31HCHEHHS KOHKPETHUX MOJITHYHUX Jil JJIs X JOCSTHEHHS; SIK
BijoOpakeHHs1 TOTPeO 1 Croco0iB X 33JOBOJICHHS B CBIZJOMOCTI nroneiit,

CynepewInBICTh TOJITHIHNX IHTEPECIB NMPOSBISETECS B CYNEPEWINBOCTI COIiaIbHUX IOTPEO, IO
MAalOTh CIUIBHUHN MPEAMET 1 3aI0BOJBHSIOTLCS B ICHYIOUIM CUCTEMI MOJITUYHOT NisTIBHOCTI TAKMM YHHOM,
IO 33/I0BOJICHHS OJHIET 3 HHX OJOKye 3allOBOJICHHS IHINOT 1 HAaBMaKH, iX Cy0’ €KTH-HOCIT CTaloTh
cy6’eKTaM¥ MOTITHYHOT 6OPOTEOM, @ CHINBHMI JUT HUX MPEIMET - IPEAMETOM GOpOTHOM .

Peanizariss momiTHYHUX 1HTEPECIB MOXE BHIIMTHCS B OOpPOTHOY MOJITHYHUX CHII Ta COIaIbHUX
cy0’exriB. [lomitnuna GopoThba € ONMHIEID 3 MOXIMBHAX (POPM IIONITHYHOI B3aeMoOHii, sika € 3acoOoM
pO3B’sI3aHHs CyMEepeYyHOCTell MONMTHYHUX iHTepeciB. Jlumie paepkaBa MOKIMKAHA BPEryJIbOBYBATH
MoJIITHYHY O0poThOy Ta 3abesredyBaTd Taki pe3yibTaTH, SIKI B HAHOUTBINIM Mipi Y3TOMKYIOTHCS 3
iHTepecaMy MiATPUMKH Ta PO3BUTKY HABHOI COLiaTbHOI IiicHOCTi’,

Hamararounces BpaxyBaTH SIK COLIATBHO-TIONITHYHI, TaK 1 MICUXOJOTIYHI (JOPMHU MPOSBY MOITITHYHOT
AKTHBHOCTI, YKPaiHCHKI JOCTIJHAKN BH3HAUYAIOTH ii SK: MO3UTHBHY ab0 HEraTHBHY PEaKIiio Ha iMITyJIbCH,
SKi BHXOHATH BiJ TONITUYHOI CHUCTEMH, i IHCTUTYTIB, y4acTh y [isX, TOB’S3aHHUX 3 JIEJIETYBaHHSIM
MMOBHOBAXXEHb; YYacTh Yy MIISUTBHOCTI TOJITUYHHAX 1 TPOMAJICHKO-TIOJNITHYHUX OpraHi3alliil; BHKOHaHHS
MOJIITUYHUX (PYHKIINA Yy MeXax IHCTUTYTIB, SIKi BXOJSTH JIO IMOJITUYHOI CHCTEMHU a0 JiIOTh MPOTU HeT;
MpsIMy [if0; aKTHBHY [iSUIBHICTD Y TO3aiHCTHTYI[IOHAIBHHUX TMOJITHYHUX pPyXax, CIPSIMOBAHHUX MPOTH
iCHYI09OT TTOITHYHOT CHCTEMH, SIKi JJOMAaraloThest i JOKOPIHHOI mepedy10BH .

3Bepratounch 10 aociuipkeHHs B. JlyOiHiHa, MOXXeMO B KOHTEKCTI JaHOi poOOTH BKa3aTh Ha
HEeoOXiHICTh BHIUICHHS 1HTEpECiB HapoIy I0A0 (OPMH NPaBIiHHS, CAMOBPSAYBaHHS, MOBHUX IHTEPECIB,
IHTEepeciB MO0 CBOOOIN Ta MEHTAIIITETY

OcHOBHUMH (hOpPMaMH TIOJIITHIHOI aKTHBHOCTI BU3HAYAIOTh: T'OJIOCYBAaHHS Ha BHOOpax; KOHTAKTH 3
MOJITUKAMHU Ha PI3HUX YNPaBIiHCHKHUX PIBHAX; JEMOHCTpPALlii, MITHHTH; y4acTh y TMONITHYHUX IHCKYCIsIX
a00 1HmMX QopMax BHpPaKEHHsS BIIACHOI JYMKH; TPOIIOBI BHECKH Ta iX 30MpaHHS; MiANHCAHHS TETHUIIIH;

! Boposcrkuit, 0.0. (2004). omiTuuHuit peskuM K 06’€KT COLIOTOTIYHOT0 JOCIIIKEHHS: agmopeq. uc... Kauo.
coyionoe. H.; cney.: 22.00.04 «Cneyianvui ma eanysesi coyionozii». Kuis, 8.

2 [umymos, I'. (2006). Kateropist «IOTiTHYHIIT pexXnM»: CYTh Ta OCHOBHI IiAXOIH MO0 BU3HAYCHHS. YKpaincoKa
HayioOHAIbHA [desi: peanii ma nepcnekmusu po3eumky, 18, 238.

? My6inin, B.B. (2011). Iumepecu napody sx npedmem coyianbho-@itocogpcokoeo ananizy: aBroped. Tuc... I-pa
dirnoc. u.; crerr.: 09.00.03 «CoruiansHa ¢inocodist Ta pinocodis ictopii». Kuis, 9-10.

* Pamguenko, JLM. (2009). [onimuuni inmepecu: 06 ekmugHo-cy6 eKmusHa OemepMinayis i Mexanismu peanizayii:
aBToped. quc... KaHa. noiiT. H.; crel.: 23.00.01 «Teopis Ta icTopis nonituaHoi Hayku». Kuis, 8.

> MoGouuii, LA. (2008). ITorimuuna Gopoms6a sk popma 63acMOBIOHOCUH COYIANBHUX CUL 6 YMOBAX YMBEPOHCEHHS
deporcasHocmi cyuachoi Yxpainu: aproped. nuc... a-pa nouirt. H.; cuel.: 23.00.02 «ITonituuHi iHCTUTYTH Ta
npouecw». Kuis, 11.

8 Paguenko, J.M. (2009). Iozimuuni inmepeci.: 06 ekmugHo-cy6 ekmuena 0emepmMinayis i Mexanizmiu peanizayii:
aBToped. quc... kKaHa. nomirt. H.; cren.: 23.00.01 «Teopis Ta icTopis nonituynoi Haykw». Kuis, 10-11.

" Binpunncska, LIO. (2010). [Honimuuna momusayisn: ocnoéui naykosi nioxodu i meopii. Kuis: HAKKKiM, 100.

¥ My6inin, B.B. (2011). Iumepecu napody ax npedmem coyiansho-pirocogpcokoeo ananizy: asroped. Quc... a-pa
¢inoc. u.; crerr.: 09.00.03 «ComuianbHa ¢inocodist Ta pinocodis icropii». Kuis, 16.
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4IEHCTBO y FPOMA/ICHKHX OPraHi3allisiX; y4acTh B aKIifX IPOMASHCHKOT HETIOKOPH TOIIO .

VY 11pbOMy KOHTEKCTi OCOOJMBOI Barm HaOyBae TpoOiieMa 3a0e3nedeHs MOMITHYHOI CTablIBHOCTI SK
CYKYIHICTI 3B’S3KiB MK pI3HUMH MONITHYHHMH CYO’ €KTaMH, SAKi 3[JaTHI IUTIICHO ¥ KOHCTPYKTUBHO
CHIBITPAIIOBATH MIXK CO000, ajie i BOJIOAIE MOXKIUBICTIO 30aJ1aHCYBaTH KOHGIIIKTHY CUTYAIlIIO B COILiyMi, a
TAKOXX MICTHTH y TMOJITHYHIM CHCTEMI MeXaHi3MH, sIKi 3aTHI KOPUTYBaTH AOCSITHEHHS €JIEMEHTIB camoi
CHCTEMH Ta BHCTYIATH iX FapaHTOM .

JlokopiHHA 3MiHa y BOEHHO-IIOJITHYHOMY CTAHOBHII Kparo ITOCTABMIIA HA MOPSIOK ACHHUI TUTaHHS
HOro TepuUTOpiabHOT HAJIGKHOCTI Ta OpraHizalii CHCTEMH MOJITHUYHOTO KEPIBHUITBA i AEp:KaBHOTO
ynpasininHs [linkapnarcekoi Pyci sik aBTOHOMHOI YacTHHH A0BOeHHOT UexocnoBauumHu. [lowatn anamis
JIaHOI MOJITHKO-TIPaBOBOI MPOOJIEMH BapToO i3 €KCKypCy B MOMIEpenHi poku J[pyroi cBiTOBOI BilfHH, KOJIH
came CPCP mepmmm BH3HAB 4€XOCIOBAllLKUN ypsi B eMirpalii Ta yKiaB 3 HAM PSJl YroJ i 1oroBopis. B
yroxi Big 18 numas 1941 p. #iuniocst mpo o0’eaHaHHs cvil y 00poThOI MPOTH Hamu3My 1 GpopMyBaHHS Ha
teputopii CPCP yexocnoBaubkux BiiCBKOBHX YacTWH, A0 SIKHX IO3BOJMJIM BCTYNHUTH 3aKapHariLsM, sSKi B
1939-1941 pp., Oynydn HEBIOBOJIEHMMH YTOPCHKMM MaHyBaHHSM, yTekinu a0 PaasHcbkoro Corozy #
omuaunucs B ['YJIATy. 3rimHo 3 J0roBOpoM mpo JApyXO0y, B3aEMOJONOMOTY 1 MiCISIBOEHHE
cniBpoOiTHHITBO Bix 12 rpyanas 1943 p., CPCP BusHaB kopmonu YexocnoBayunuu Ha | ciuns 1938 p.
Horogip Bin 8 TpaBHs 1944 p. mepenbayrB MOCTYIOBY Iepeaady BH3BOJCHOI TEPHUTOPIl 4eXOCIOBALbKIN
a):[MiHiCTpaui'l'3.

8 TtpaBHs 1944 p. B JlonmoHi Oyno yxmageHo yroay mpo criempamto Mixk CPCP Ta emirpariiftHum
4eXOoCIoBalbKUM ypsiioM. BoHa mepenbauana mepeOpaHHS BCi€i BiIagu Ha 4Yac BiHCBKOBHX OIepaiiit
PagsHCHKIM KOMaHIYBAaHHSAM, a KONU TepUTOPii OyayTh 3BIIbHEHI, Y€XOCIOBAIBKIN YPsIT MaB IIOBHICTIO
B34TH B CBOI PyKH YIpaBJIiHHS TPOMAJCHKAMH CIIpaBaMH, HAaJar0ud MpPU LBOMY JOMOMOTY PaIsHCBKOMY
KOMaH/IyBaHHIO Ta B JumHI 1944 p. YnoBHOBaxkeHNM UeX0cCI0BalbKOTO ypsay Ha BH3BOJIEHIH TepuTOpii
[Minkapnarcekoi Pyci OyB mpu3Ha4deHWH MIiHICTp €KOHOMIKH Ta pekoHcTpykmii dex ®. Hemem, skwii
noBuHeH OyB 3a0e3NeunTH sSKHAWIIBHUIIIE BiZHOBIEHHA [IiSVIBHOCTI YeXOCJIOBAaLbKOI JAep)KaBHOI
a,Z[MiHiCTpaLIi'IA.

Tomy 3i Bctymom UepBoHoi apmii y 3akapnarts — Ha Ae-IOpe 4eXocloBalbKy Teputopito, CPCP
MOpPYIINB ABOCTOPOHHI yroau Bin 18 mumust 1941 p. Ta 8 TpaBHs 1944 p., a Takox moroBip Bing 12 rpymHs
1943 p. 3a nMMU JOKYMEHTAaMH BU3HABAMCA JOBOEHHI KOpaoHH Yexocioainpkoi PecmyOmiku. Bonun
nepeadava HeBIAKIAIHY Tiepeady BU3BOJIEHOI TEPUTOPIi YeX0CIOBANbKIi IMBITBHIHN aI[MiHiCTpaI_IﬁS.

20 xoBTHS 1944 p. yexocoBabKUH ypsiI IPUKHSB PilIEeHHS MPO Bix’i31 B 3aKaprnarchKy YKpaiHy
YpSIIOBOI Jieierailii Ha 4oJIi 3 MiHICTPOM €KOHOMIKM Ta pexoHcTpykiii @. Hemerom, 10 ckiany, sikoi, 10
peui, He BXOAMJIO >XOJHOTO 3aKaplnaTChbKOro YyKpaiHIs Ta He Oyyo jkoxHoi oco0u, sKa BOJIOALIA
PYCHHCBHKOIO (YKPaiHCHKOI0) MOBOIO'.

28 xoBTHs 1944 p., xomu dexocioBalbka Jeneraiis npuOyna B 3akapnarTs, BiJIOBIIHO [0
PaIsHCHKO-UEXO0CIOBAI[BKOTO OTOBOPY Bif 8 TpaBHA 1944 p., komaHmyBaHHS UepBoHOI apMii mepenano B
ii ympaBiliHHS MiBJEHHO-CXiJHY YacTHHY Kparo, Je B M. XyCTi OyJIO CTBOPEHO KaHUEJSPII0 ypsSAOBOTO
YHOBHOBaXXCHOTO 3 Tpe3nicro Ta 13 BiiiiaMu, a IEHTpajdbHA Ta MIBHIYHO-3aXiJHA YACTHHU 3 MiCTaMH
Vxropoa, Mykauese, beperoBo Oynu oronomeri mpupoHTOBOIO 30HOIO i yNPaBIiHHAM PalIsHCHKOI
BifiChKOBOT aMiHiCTpAIlil 33 yUacTi HAPOJHUX KOMITeTiB .

IMicns Toro, sk mrad 4-ro YkpaiHCBKOTO ()pOHTY po3MicTHBCS B Mykauesi, agMiHicTparis .
Hemena po3ramryBanacs B M. XycTi, konumHiii ctonuui Kapnatcekoi Ykpainy, 1110, Ha Haury TyMKY, Majo
MeBHE CHMBOJIIYHE 3HAYCHHS Ta IOBUHHO OYJIO MOKa3aTH MICIIEBUM YKPAiHISIM-PYCHHAM, III0 BOHH 3HOBY
MOBEPTAIOTHCS 10 YeX0CIoBaIbKOi AepiKaBaMU.

! Binsumnceka, 110, (2010). Horimuuna momusayis: ochosui naykogi nioxoou i meopii. Kuis: HAKKKIM, 97.

? Kistrka, 1B. (2003). [oximuyna cmabinsnicms: cymuicmb i ocHosHi 3acobu ii docsienenns 8 Yipaini: asmoped.
JUC... KaHJ. HOJIT. Hayk; crell.: 23.00.02 «Ilonitu4Hi iHCTUTYTU Ta mpouecu». JIbBiB, 12.

3 Berenr, M., ®exunens, Y. (2010). 3akapnamms 1919 - 2009 poxis: icmopis, nonimuxa, Kynbmypa / yKpaiHomoeHui
sapianm yKpaincbko-yeopcokoeo eudanns. Yxropoa: Ionirpadguentp «Jlipay, 281.

* Basora, B.I. (2000). Bo33’equanus: 36ipuux apxienux 0okymenmis i mamepianie (mpagens 1944 - civens 1946).
Vxropoa: 3akapnaTts, 7.

> Berem, M., ®exuuens, Y. (2010). 3axapnammsa 1919 - 2009 poxis: icmopis, nonimuka, Kyismypa / yKpainomoeHuii
sapianm yKpaincbko-yeopcoko2o eudanns. Yxropoa: [onirpaduentp «Jlipay, 280.

¢ IMom, U.A. (1990). Yexocrosaxus — Cosemckuii Coios. 1941-1947 22. Mocka: Hayka, 143.

" Mom, N.A. (1990). Yexocrosaxus — Cosemckuii Coios. 1941-1947 22. Mocksa: Hayka, 143.
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CKopuCTaBIIMCh YCHIIIHUM OBOJIOAIHHAM BilicbkamMu 4-ro YKpaiHChKOro (pOHTY 3akapraTchbKoi
VKpaiHn Ta BiJICYTHICTIO MOBHOIIIHHOI aaMiHicTpamii, Bxe 28 >xoBTHA 1944 p. ®. Hemern 3asBuB mpo
3acHyBaHHs AJMiHIicTpamii BH3BOJIEHOI TepUTOpil HA YoM 3 ypsAAOBUM AeneraToM. Biaroni 3’sBummcs
THMYacoBi MICIIEBI OpraHu Jep)kaBHOI BiIaan UYexocioBaudMHH — BIMICHKOBI KOMEHAATYpH 1 HAPOAHI panu
(xomitetn). Anminictpanii @. Hemera Bgaaocs CTBOPUTH HApOJHI KOMITETH B Till 4acTHHI 3aKapraTcbKol
Vkpainu, sika He BXoawina Oe3nocepeqHbo B 30HY nii 4-ro Ykpaincekoro ¢ponry (PaxiBcekomy,
TsaiBcbkoMy, XycTcbkoMmy, CeBIIOIICHKOMY Ta BOJIBCBKOMY OKpyrax), pO3MOYaTH IJIrOTOBKY 0
npoBeleHHs 22 nucTonaja B XycTi 3’134y HApOAHUX KOMITETIB 4eXOCIOBallbKOl OpieHTawii, e Majo OyTu
BUpILIEHE JIMIIE OJlHE IUTaHHA — 00paHHA Ui aBTOHOMHOI pecnyOutiku Ilinkapnarceka Pycs TUM4yacoBoro
opraHy caMoymnpaBJiiHHs iz HasBoto Haponua Pana ITinkapnarcekoi Pyci', sikuif, B KiHIleBOMYy pe3yibTari,
yepe3 HeJOCTaTHIO KiNBKICTh JieneraTiB OyB mo30aBieHni JeriTUMHOCTI. Tak, y XycTchkoMy OKpy3i Ha 7
muctonana 1944 p. HapomHi KoMiTeTn Oynm obpani B 11 cemax i3 21. Ilpoiimm Bubopu y micrax i cexax
PaxiBcrkoro, TsadiBchbkoro, MykadiBChbKOIO Ta 1HIUX OKPYTiB, a 12 nucronana 1944 p. — 300pu MENIKaHIIB
Yxropona, ae OyB 0OpaHuii HApOIHUI KOMITET y CKJIafi 55 0cib 1 TOro k caMoro JIHSI — HAPOJHUI KOMITET
micra Myxkauese y ckiazi 43 oci6”.

Cawme iM agpecyBanacst iHCTpyKIist ypsigoBoro neierata @. Hemena Big 7 muctonaga 1944 p. mpo
3aTpUMaHHA ¥ apemrtu oci0, ski micas MioHxeHcbkoi kKoHpepeHnil (29 BepecHs 1938 p.) Bia3Haummmcs B
aHTHIePKaBHiH MisutbHOCTI. MIITocs mpo 4ieHiB i CHMIATHKIB yKpaiHCHKHX, YIPOPYCHKHX, YTOPCHKHX i
HIMEI[BKUX  yJIbTpapajuKkadbHUX 00’€aHaHb TpoMaasH (T.3B  «(DaIINCTCHKHX»), CITIBPOOITHHKIB
MIPaBOOXOPOHHUX OPraHiB Ta iX areHTypu. Tak, okpemuii Haroyoc poouBcs Ha uieHax «Kapmatcpkoi Cidi»
(meranmpHA HamiBBilfickkoBa oprauizamisi mepiomy Kapmarcekoi VYkpainm) Ta mapTid, OYONIOBAaHHX Y
uexocnoBabKy nopy A. Bpoxi ta C. denrmkom’.

UexocnoBanpbka ypsaoBa Micis crnpoOyBaia mepeOpaTH BCi BIXKH JIEPKaBHOTO YIPaBIiHHS
perioHom. 3okpema 3a i po3mopsypkeHHsIM y rpynaHi 1944 p. Ha mapkax KopomiBcrBa Yropmuna (a ix
HamigyBago 27 BUIIB) PydYHHM LITEMIeIeM 3poOwin HammedaTky adpesiatypu «CSP» («Uexocmoparbka
normta)». [{i MapKn BHKOPHCTOBYBAIIH Y «I€XOCIOBAIIBKIH 30Hi» BIIPOIOBK AEKITBKOX MicsiiB’.

Maixe Bifpa3dy 4YexocloBallbka ypsaoBa aaMiHicTpalii B 3akapnaTcbkid YKpaiHi BCTymmia B
roCTpUi KOHQIIIKT 13 KOMaHIyBaHHAM 4-r0 YKpaiHChKoro (ppoHTy (0COOIMBO 13 UJIEHOM BIHCHKOBOI paau —
OMIO3HMM HAaBITh 3a CTATIHCBKUMH MipkamMu ToiiTkomicapoM JI. Mexiicom) B muTaHHI Habopy
nobpoBobiiB 10 YepBonoi apmii. Hanpukinni rpyaus 1944 p. komanayBaHHS 4-T0 YKPaiHCBKOTO (POHTY
HaJallo BKa3iBKy YeXOCIOBalbKOMY reHepanoBi A. ['acaily po3mycTHUTH CTBOpEHI HUM y 3akapnaTchbKii
VkpaiHi yacTUHH T.3B. TWJIOBOI apmii, a ii BOsKiB ckepyBaTu 10 l-ro UexocioBambKoro apMmiiChbKOro
KopIycy, posminienoro y Cxinniit CrroBaudmsi’.

CTBOpPIOBAUCS PO3TATY>KEHHS HApOIHUX KOMITETIB SIK OPraHH MICIIEBOTO CAMOBPSIyBaHHs, IPOTE
ix ¢opMyBaHHSA JMIIe YaCTKOBO OyJI0 3 HapoAHOI iHimiaTUBH. ['0lOBHY poJib BUKOHYBAJIU MPEICTaBHUKU
BiliCHKOBOTO KOMaHIyBaHHs UepBOHOI apMii, KOTpi NpH3HAYATM KEPiBHMITBO HACEJEHHMX IYHKTIB’.
OpHOYacHO 3 UM OYJIO OpraHi30BaHO MAacOBY KaMIIaHI0 3BEPHEHBb MEIIKAHIIIB 3akapraTcbkoi YKpaiHu 3
JIMCTAMU-TIPOXAHHAMH Ha anpecy kepiBaukis CPCP ta YPCP I. Cramima ta M. Xpymoa mpo
B033’€qHaHHA 13 PagsgaHCHKOIO YKpa'l'HOIo7.

Sxmo Ha mepunii crafii kKammaHii 3a B033 €AHAHHS (CKJIQJaHHS TETHUIlHM, JIMCTIB, TeJlerpam,
YXBaJICHHS PE30JIIOIIH MITHHTIB, 300piB, 3’131iB, KOH(pepeHmil) NmpencTaBHUKH YeXOCIOBaUIMHH Ha
tepuTopii 3akapnarcekoi Ykpainu «Beiu cebe CIoKiiiHO, He HaJalouu Cepio3HOro 3HaU€HHS LIbOMY PYXY»,

' Tonsama, I1., Tomsamam, C. (2008). Iemopin pecny6nixu Iiokapnamcwka Pyce. Yxropox: BAT «Ilatenty, 372-
373.

2 Kynpunnsknit, B.C., Hactiok, M1, Tumuk, B.J. (1996). Iemopin depacasu i npasa Ypainu. JIsiB: CBit, 254.

? Odinumcsxuit, P. (2010). [TpeBeHTHBHA pasHizalis 3akapmaTchkoi YKpaimu (ocitb 1944 p. — Becra 1945 p.).
3axapnamcoka Ykpaina: nepcnekmusu ma peanii pozsumy: Mamepianu Beeykpaincokoi haykogoi konpepenyii,
npucesyenoi 6-i piunuyi 6033 €OHanus 3akapnamcokoi Yrpainu 3 Paoancvkoio Ykpainor. Yxropon, 111.

* Bereur, M., ®equuens, U. (2010). 3axapnamms 1919 - 2009 pokis: icmopis, nonimuka, Kynbmypa / yKpaiHomoeHui
sapianm yKpaincbKo-yeopcokoeo eudanns. Yxropoa: Ionirpadguentp «Jlipay, 273.

> Iom, U.U. (1990). Yexocnosarus — Cosemckuii Coios. 1941-1947 z2. Mocksa: Hayka, 148.

6 Kpyrnamos, A., Tokap, M. (2014). Ezxexmopanshi npoyecu Yrpainu 6 pecionansnomy eumipi: bykosuna i
3akapnamms. Yxropon: [Tonirpaduentp «Jlipa», 59.

"LUTIATO Yxpainn, ¢. I1-1, om. 23, crip. 786. (1944). Tenecpammpl u nucoma na ums mos. Cmanuna M. B. u Xpywesa
H. C., obpawenus epancoan 3axapnamcxoi Yrkpaurul o éoccoedunenuu ¢ Cosemckoti Ykpaunot. 15 nucronana — 30
TpyIHS.
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TO micns npuiHATTS Manidecty B033’enHanHHs 3akapnaTcbkoi Ykpainu 3 PangsHchkoro YKpaiHOO, «4exu
HEepEeHIININ 10 aKTHBHUX (OpM OOpOTHOM IPOTH BO33’€HAHHS 1 HacaMmIiepes mianucaHus MaHigecTy», ax
[0 3QJIIKyBaHHSA Ta MOOWTTS 4echKUMH odinepamu B 0araTbOX Cejlax WIEHIB HApOJHUX KOMITETIB Ta
OKpEMHX aKTHBHHX MEIIKAHIIB 3 IPOYKPAiHCHKOI0 MO3UIEI0' .

Sk BipHO 3ayBaxye . BepmeHunu, cutyamiro B Kpai ycKJIaJHIOBala W OKpeMa TMO3MIis YaCTHHH
CBITCbKOi M IIEPKOBHOI €JiTH, SiIKa NparHyjla BUKOPUCTATH Yy BJIACHUX WLUIAX pEaHiMOBaHy MpoOiemy
«PYCHHCTBa». Mpito4u PO BiJIPOKEHHSI aBTOHOMHOTO CTaTyCy 3aKaprnarTs, BOHA Hamarajiacs JJOHECTH 10
CBIZIOMOCTI BHILOTO PAJSHCHKOTO KEPiBHUIITBA iJIEF0 PO «OABIYHO pychke IuieM’s». [1ig yac nepeOyBaHHs
B MockBi Jenerariii Kparo Ha 4Youi i3 3acTymHHKOM emnuckomna irymeHoMm ®deodanom (CaboBum) y TpyaHi
1944 p. 1. Craniny 6yo nepenano JmMcTa 3 IPOXaHHAM «BKJIIOYHTH 3akapnatchky Ykpainy (Kapmatceky
Pycs) 1o cknagy CPCP y dopmi Kapratopycskoi Pagstcskoi PecryGmikmy»?.

Yechki KoJIa, 3aHCTIOKOEHI PYXOM 3aKapmariiB 3a BO33’€HAHHSI 3 YKpPaiHOK, PO3MOBCIOIKYBAIH
qyTKH, Mo npuitaatuid [lepmmm 3°i310M HapoHuX KoMiTeTiB MaHidecT npo Bo33’€IHaHHS 3aKapraTchbKoi
VYkpainu 3 YKpaiHOIO HE € BHpPa3OM CIHPaBXXHBOI BOJIi HACEJNEHHS 3aKaprarTs, OCKUIBKH TPUUHSTTS
MasidecTy IpoXoauno y mpudpoHTOBil cMy3i i THCKOM PaJSHCHKUX BiffChKOBHX CHIT .

Jlo TakTHKH, HE TUIBKU T.3B. «HeiTpaniTeTy» ab0 (paKTHYHO NACHUBHOTO OINOPY, ajle H HEepiKo N0
AKTUBHOTO CIIPOTHUBY MpOIECy BO33’€JHAHHS Ta caDOTyBaHHS HOBUX OPTraHiB BIAJM Ta yNPaBIiHHA, TAKOK
BJIABAITHCS IPEKO-KATOIHUIIBKI CBAIEHUKH .

[orpu HasiBHICTH TOCTATHHO IMOTYKHOTO aKTHBHOTO ¥ Ie¢ MacITaOHIMIOr0 MacHBHOTO CIPOTHBY
NOJITUYHIKA JerituManii Bo33’€qHaHHS 3akapraTcbkoi YkpaiHum 3 Pamsgacbkoro YkpaiHOO NIUIIXOM
MIAMICAaHHS MEIIKaHIIMH Kpato Manidecty 26 mucronaga 1944 p., #oro migmucanxo 6mmspko 300 TwC.
oci6”.

3’31 HapoAHUX KOMITETiB, KUM cTBOopuB Haponny pany, He BU3HA4YMB ii IIOBHOBAaXKEHb, a JIMILIE
chOopMyIIIOBaB OCHOBHY MeTy ii CTBOPEHHS — «B033’€IHaHHsS 3akapnarcbkoi YKpaiHu 3 PansHCbKOIO
Vkpainoro»®. 27 nucromana 1944 p. Bona cdopmysana cBiit ypsan y ckani Ipesunii Hapoamoi Pagn’. B
uizomy cepen 17 uneniB Hapomnoi Pamm Tinpkum m’sitepo OynM KOMYHICTaMH, 4YETBEPO — IXHIMHU
CHUMITaTUKaMH, a T[03amapTilHUMH — BOCBMEPO, KOTpi paHille BXOIWIM A0 pIi3HUX HapTid. 3a
€THOKYJIbTYPHOIO OpIEHTAILI€}0 BOHU PO3MOAUIMINCS HACTyIIHUM YHMHOM: 7 YKpaiHLIB, 7 «pPYyCCKUX»
(pycodinis), 1 meliTpanbHuit, 2 eBpei’.

PeanpHa x Bmajma 3a Takoi pagsHCHKOI ()OpPMHU TpABIIHHS HajeXajda MOJITHYHIA CTPYKTypi —
Komynictnyniit mapTtii 3akapnaTcbkoi YKpaiHu, KOTpa BHCTYIaja iHCTPYMEHTOM 3/1MCHEHHS TOJITHKU
CPCP’. 3rimno 3 Jlexperom HP3Y (9 ciuns 1945 p.) Bcst MOBHOTA BiNagM B Kpai HANeKaga HApOIy i
3/1iCHIOBaJIacsl yepe3 BITbHOOOpaHI HUM TpENCTaBHUIIBKI OpraHi, TOOTO HapoOaHI KOMITETH Ha MICISX 1
Hapomny Pamy — B uentpi'’.

! losranmy, O. (1995). [TuTaHHs BO33’€AHAHHA Y JOMOBI/l MOMiTYIpaBinas 4-ro Yipaincskoro gpponty IomoBHOMY
MOJITHYHOMY yripaBiiHHIO YepBoHoi apMil. 1945 pix. 3axapnamcvka Yxpaina. Mamepianu naykosoi kongepenyii,
npucesiyenoi 50-piuuio Ilepemozu nao awusmom ma 50-piuuro 6033 ’eonanns 3axapnamms 3 Yxkpainoio. Y Kropoa:
BupoOuuvo-sunaBanunii komOinat «[latenty, 54-55.

? Bepmenny, S1.B. (2009). AxMiHicTpaTHBHO-TEpUTOpiaTbHUiT yCTpill YKpaiHU: €BOIIOLIS, CyqaCHHI CTaH, MPodIeMu
pedopmyBanns. Y 2- yu. Y. 2. Kuis: Inctutyt icropii Ykpainu HAH Vkpainu, 98.

? Kympunnpxuii, B.C., Hactiok, M.1., Tumuk, B.J1. (1996). Icmopis depocasu i npasa Yrpainu. Jssis: Cair, 256.

* Nosranmy, O. (1995). [TuTanus BO33’€IHAHHS Y JOMOBI/l MOMiTYMpasinms 4-ro Yipaincskoro Gpponty IomoBHOMY
MOJITUYHOMY yripaBiiHHIO YepBoHoi apMil. 1945 pix. 3axapnamcvka Yxpaina. Mamepianu naykoeoi kongepenyii,
npucesiuenoi 50-piuuio Iepemocu Hao awuzmom ma 50-piuuro 6033 '€onanns 3axapnamms 3 Yxkpainoio. Y Kropoa:
Bupobunuo-sunaBanumnii komOiHat «IlateHT», 55.

> Iosraund, O. (1995). [TuTaHHs BO33€AHAHHS Y IOMOBIi MOTITYIpaBiHHs 4-r0 YKpaincskoro Gponty I'omoBHOMY
MOJITHYHOMY yripaBiiHHI0 YepBoHOi apMii. 1945 pix. 3axapnamcoka Yrpaina. Mamepianu naykosoi kongepenyii,
npucesiyenoi 50-piuuio Ilepemozu nao awusmom ma 50-piuuro 6033’ eonanns 3axapnamms 3 Yxkpainoio. Y Kropoa:
BupoOunuo-BunaBanunii komOiHaT «Ilatent, 56.

% Mema, JTI.J1. (2010). 3akaprarchka Ykpaina 1944-1945 pokiB: icTopuko-npaBosa ouinka. Popym npasa, 2, 376.

" Kynpunnpxuii, B.C., Hactiok, M.1., Tuuuk, B.J1. (1996). Icmopis depocasu i npasa Yipainu. Jssis: Cair, 255.

¥ Beremr, M., ®eaunens, Y. (2010). 3axapnamms 1919 - 2009 pokig: icmopis, nonimuka, Kyivmypa / YKpaiHoMosHuUl
sapianm yKpaincbko-yeopcokoeo eudanns. Yxropoa: [onirpaduentp «Jlipay, 276.

® IMeua, JI.JI. (2010). 3akapmarceka Yipaina 1944-1945 pokis: icTopuko-npaBoBa ouinka. @opym npasa, 2, 376.

' Kpyrmamos, A., Tokap, M. (2014). Exexmopansii npoyecu Yipainu 6 pecionansnomy sumipi: Byxosuna i
3axapnamms. Yxropoa: [onirpadguentp «Jlipay, 61.
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3MiHa B CKJIaJi HApOJHWUX KOMITETIB Ha MICISIX, KEpiBHHKIB TmoJiTopraniB UepBoHOi apmii
311e01IBIIOTO 3/IIHCHIOBATIACH 33 IOTIOMOTOK) MICIIEBHX aKTHBICTIB, SIK MPABHJIO «IAPTHU3aHIBY, SKHM B Kpai
Oyiio HagaHO OCOOJHMBOTO CTarycy. BoHM akTMBHO BTpy4alucs B CYCHUIBHO-TIONITHYHE JKUTTSA Kparo, B
HaBeJICHHs IOPAAKY B HACEJeHUX IyHKTaX, y BUSBJIEHHA Ta 3aTPUMaHHSA «BOPOTIB Hapoxy», THX, XTO
CHIBIpalfOBaB 3 1HO3EMHHMH OKYMaHTaMH TOIIO. Tak, 3a IOMOMOTOK MiCLEBHX «IapTU3aHiB» Oyio
MPOBEJICHO MEPEeBHOOPH HAPOAHHUX KOMITETIB y c. BimpxiBui Tsa4iBchbkoro okpyry; B c¢. TsuiB, B M.
Cesmont, B ¢. TexoBo CeBIOMICEKOro OKpyry i T.11.".

Tak «Hempane3naTHUM» BHABHUBCSA HApOJHHHA KOMITET M. VYXKropoja, YacTWHa WOTO He
3acIyroByBajla Ha «IOJITHYHY JAOBipy». [lo HOBOro ckiamgy HapoAHOTO KOMITeTy Oynu oOpani 22
KOMyHiCTH .

OnnuMm 13 cBoix nekpetiB Haponna Pama 3akapriatchkoi Ykpainu 3000B’s3a51a «CUTbChKI, MICBhKI Ta
oxpyxHi Hapomni Komirern BxWTH 3aX0fiB Il NPU3YHNHHEHHS MOOiTi3amii B 9eXOCIOBAIBKY apMilo
rpoMajiaH 3aKaprnaTchkoi YKpaiHH i opraHisyBati BTyn 10 UepBOHOI apMii»’, Xoua e B iHCTpYKIi ais
BifiCEKOBOTO KOMEHJ/IaHTa Ha BH3BOJIEHHMX TepuTopisx UYexocmoBauumam Bixg 21 kot 1944 p.
3a3Ha4ajocs, IO PAASHCHKI BiiCbKa IMOBHHHI «HE BTpydYaTHCS B aJMiHICTpaTWUBHI (QYHKHIi MicUeBOi
aZMiHicTpamii 1 CcHOpaBH TPOMAJCHKOTO YINPABIIHHSA, MIATPUMYyBaTH TICHI KOHTaKTH 3 MiCIEBOIO
aJIMIHICTpAIi€l0, CTBOPEHOIO YEXOCIOBAI[bKUM YPSAIOBHUM YIOBHOBaXKeHUM». OKpeMo BiI3HA4ajocs, IO
«mpaBoM MOOITI3aIil BiliChKOBO300OOB’13aHUX HA BU3BOJICHUX TEPUTOPIsX UeXOocIoBaUYMHI KOPUCTYETHCS
TINBKM YEXOCTOBALBKUH YpSMOBHH YIIOBHOBOKCHHH SK TNpENCTaBHUK UYexociaoBambkoi CyBepeHHOI
JIepAKABID) .

5 rpyans 1944 p. Haponna Pana npuitHsna gekpet npo NpUIHHEHHS 3B’s3KiB Hapo HUX KOMITETIB
3akapnarTs i3 YIoBHOBaXeHUM ypsaay UexocnoBanpkoi peciyomiku @. Hemenom Ta moctaBuia 10 BigoMa
npesunenta E. benera, mo BoHa, Paja, € «eIMHOI0 LIEHTPaIbHOIO BJIaJ0I0 HAa TEPUTOPil 3akaprnaTchKoi
Ykpaiumy, a aenerar UCP mosunen Oytu Bimkmukauumii. ®. Hemer 3MymieHuii GyB 3aIMIIATH Pa3oM 3i
CBOIM araparoM 3akaprarTs i Ha mouaTky ciuHs 1945 p. Buixas 1o CnoBayuuHu.

[Ticnst meBmamoi cmpobu opraHizyBath 22 JHCTONANa TMapajeNbHUN 3’137 JeNerariB OKpYKHUX
Hapomuux xomirteriB, 29 rpyaus y tenerpami Ha iM’ss E. benema ®. Hemen 3a3nauaB, mo pyx 3a
BiZJOKpeMJIeHHS BiA UexociioBayunHHM «Tpeda BBa)KaTH PYXOM HAPOIHHMM 1 CTUXIHHUM»', IO, Ha Hally
OYMKY, CBIJUHTH MpPO BIANOBIMHY SKICTh MONITHYHOI y9acTi Ta TparHEHHA, HeXal 371e0iIbIIoro
HEYCBiOMIIEHE, MePEeBa)KHOI OUIBIIOCTI YKPaiHCHKOI'O HAaceleHHsS Kpalo BIUIMBAaTH Ha (OPMYBaHHS HOBOI
HOJITUYHOI CUCTEMHU.

28 mororo 1945 p. rojoBHMH KOMyHICTHYHMI TpeacTaBHUK CioBanbKoi HamioHambHOI pagu I.
I'ycak nHa koH¢epenuii Kommnaprii CroBauumHum Bu3HaB, mmo: «KapraTceki yKpaiHI ITicisi HaIIoro
TIOBCTaHHA TPMHHSIN pintenns BeTynutd g0 CPCP, mpuemHaTucs 10 CBOTO MaTepPHHCHKOTO HAPOAY. IX
pIIIICHHST TIOBHICTIO MpHHMaeMoO 1 OakaeMo iM JIMCHO OpaTCchKOTro 3AIMCHEHHs YCiX IX HaI[lOHAJIbHHX
ineaniB»’, mo, HA HANTy IYMKY, MOXE CIyIyBaTH OINOCEPEIKOBAHUM IiJTBEPKCHHSIM BU3HAHHS [TOPA3KH
MOJITUYHUX CHJI, 110 OPIEHTYBAIHX 3a TIOBEPHEHHS 3aKapraTrcbkol YKpaiHu 10 CKIaay BiAPOIKEHOI B XOIi
3aBepImanbHOro eramny Jpyroi cBiToBO1 BiiiHM Uex0oCIOBaYYnHH.

Orxe, B yMOBax BIMCHKOBO-TIOJITHYHOI HEBU3HAYEHOCTI Ta MOJITHYHOI HECTaOIIHLHOCTI B

! Bommmkap, M. (2005). TIpo aeski acieKTH B033’ €qHAHHS 3akapnaTchKkoi Yipainn 3 Pagsucskoro YKpaiHoio.
Bos3’eonanns 3axapnamms 3 Yrpainorw (Mamepianu nayxkogoi kongepenyii, npucesuenoi 60-piuuio 6033 €OHanH5A
3axapnamms 3 Vxpainoio). Yxropon, 103-104.

2 Bommmkap, M. (2005). TTpo fesiki acieKTH BO33’€AHAHHS 3aKapIaTchkol Yipainu 3 PamsHcskoi0 YKpaiHoio.
Bos3’eonanns 3axapnamms 3 Yrpainorw (Mamepianu nayxkoeoi kongepenyii, npucesuenoi 60-piuuio 6033 €OHanHs
3axapnamms 3 Yxpainoio). Yxropon 104.

? Encees, NL.®. (1954). Hapoousie Komumemui 3axapnamckoii Ykpaunsi - opeatsi 2ocyoapcemeentoii enacmu (1944-
1945). Mocksa: ['ocropusnar, 78.

* Barora, B.L. (2000). B033’euanus: 36ipHuK apxienux O0okymenmis i mamepianie (mpasenv 1944 - civens 1946).
Yxropoa: 3akapnarts, 34-35.

> bapaHoBceKa, H.M., Makapuyk, O.I". KapnaTto-ykpaiHcbke NUTaHHS B paJITHCHKO-U€XO0CIOBAllbKUX BiTHOCHHAX
nepiony pyroi cBiToBoi Biltnu. Hayionanvna oioniomexa Yxpainu imeni B. I. Bepnaocvkoeo. nbuv.gov.ua
<http://archive.nbuv.gov.ua/portal/natural/vnulp /Armia/2009_652/28.pdf> (2016, ciuens, 09).

¢ Barnora, B.1. (2000). Bo33’exmanns: 36ipuux apxienux 0okymenmic i mamepianie (mpagens 1944 - civenv 1946).
Vixropon: 3akapmarts, 15.

" Bonmmkap, M., MocHi, I1. (2001). Jepacasno-npasosuii cmamye 3axapnamms (ITiokapnamcuvxoi Pyci) & cknadi
Yexocnosauuunu. Y xropona: YxHY, 173.
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[Minkapmarcekiii Pyci, He 0e3 cnpusHHA 4M B 0araThOX BHITaJKaX aKTHBHOI JONOMOTH TAapTIHHUX Ta
BilicbkoBHX cTpyKTYp CPCP, po3ropraeThcst MacoBHi pyx 3a BUXix Kpaio 3 UexocmoBanbKoi pecyOmike Ta
BXOJDKCHHS 11 IO CKIIaay €IuHOi YKpaiHChKOI JepikaBu. Peaiizailis IUiaHiB pajsiHCHKOTO KEPIBHHUIITBA 3
posmmpenHs chepu BrimBy B LlenTpansHo-CxigHiit €Bponi Ha 3aBepianbHOMY eTami [[pyroi cBiTOBOI
BifHM, 30KpeMa, 3[iiCHIOBaNach uYepe3 IOCTaHHS Ta BCEOIYHMH KOHTPOJb HaJ KBasillepKaBHUM
YTBOPEHHSIM — 3akapraTchkor YKpaiHow. Xoda OCTaHHA W He cTajda y (opMaJbHO-IOPUANYHOMY Ta
MOJITHYHOMY acleKTax MOBHOIIIHHOK JIEp)KaBoK Ta Bce K copmyana cnenudiuay Gopmy aepkaBHOTO
NPaBJIiHHA, JAEPKaBHO-TEPUTOPIAIBHOTO YCTPOI Ta TMOJITUYHOTO PEXUMY, IO BH3HAYHIO 3MICT
NONITHYHOTO JKUTTS Kpal Ha 3aBepmiagpbHOMy erami [Ipyroi cBITOBOi BiifHH, sKe BHPI3HIOCH
3arOCTPEHHSM MOJTITHIHOI OOPOTHOH.

References

1. Baloha, V.I. (2000). Vozzjednannja: Zbirnyk arxivnyx dokumentiv i materialiv (traven' 1944 - sicen' 1946).
Uzhorod: Zakarpattja.

2. Baranovs'ka, N.M., Makarcuk, O.H. Karpato-ukrajins'’ke pytannja v radjans'ko-cexoslovac'’kyx vidnosynax
periodu Druhoji svitovoji vijny. Nacional'na biblioteka Ukrajiny imeni V. I. Vernads'koho. nbuv.gov.ua
<http://archive.nbuv.gov.ua/portal/natural/vnulp/Armia/2009 _652/28.pdf>(2016, sicen’, 9)

3. Boldyzar, M., Mosni, P. (2001). Derzavno-pravovyj status Zakarpattjia (Pidkarpats'koji Rusi) v skladi
Cexoslovaccyny. Uzhorod: UzNU.

4. Boldyzar, M. (2005). Pro dejaki aspekty vozzjednannja Zakarpats'koji Ukrajiny z Radjans’koju Ukrajinoju.
Vozzjednannja Zakarpattia z Ukrajinoju (Materialy naukovoji konferenciji, prysvjacenoji 60-ri¢cju vozzjednannja
Zakarpattja z Ukrajinoju). Uzhorod, 103-104.

5. Borovs'kyj, O. O. (2004). Polity¢nyj rezym jak objekt sociolohi¢noho doslidzennja: avtoref. dys... kand. socioloh.
n.; spec.: 22.00.04 «Special'ni ta haluzevi sociolohiji». Kyjiv.

6. Vehes, M., Fedynec' C. (2010). Zakarpattia 1919 - 2009 rokiv: istorija, polityka, kul'tura / ukrajinomovnyj
variant ukrajins'ko-uhors'koho vydannja. Uzhorod: Polihrafcentr «Lira.

7.  Vermeny¢, Ja. V. (2009). Administratyvno-terytorial'nyj ustrij Ukrajiny.: evoljucija, sucasnyj stan, problemy
reformuvannja. U 2- ¢¢. C. 2. Kyjiv: Instytut istoriji Ukrajiny NAN Ukrajiny.

8. Vil'¢yns'ka, 1. Ju. (2010). Politycna motyvacija: osnovni naukovi pidxody i teoriji. Kyjiv: NAKKKiM.

9. Hol'dmas, P., Hol'dmas, S. (2008). Istorija respubliky Pidkarpats'ka Rus' Uzhorod: VAT «Patent».

10. Dovhany¢, O. (1995). Pytannja vozzjednannja u dopovidi politupravlinnja 4-ho Ukrajins’koho frontu Holovnomu
polityénomu upravlinnju Cervonoji armiji. 1945 rik. Zakarpats'ka Ukrajina. Materialy naukovoji konferenciji,
prysvjacenoji 50-riccju Peremohy nad fasyzmom ta 50-riccju vozzjednannja Zakarpattia z Ukrajinoju. Uzhorod:
Vyrobnyc¢o-vydavnyCyj kombinat «Patent», 50-59.

11. Dubinin, V. V. (2011). Interesy narodu jak predmet social'no-filosofs’koho analizu: avtoref. dys... d-ra filos. n.;
spec.: 09.00.03 «Social'na filosofija ta filosofija istorijiy. Kyjiv.

12. Evseev, Y. F. (1954). Narodnvie Komytetor Zakarpatskoj Ukraynet - orhanet hosudarstvennoj viasty (1944-1945).
Moskva: Hosjuryzdat.

13. Kijanka, I. B. (2003). Polity¢na stabil'nist": sutnist’ i osnovni zasoby jiji dosjahnennja v Ukrajini: avtoref. dys...
kand. polit. nauk; spec.: 23.00.02 «Politycni instytuty ta procesy». L'viv.

14. Kruhlasov, A., Tokar, M. (2014). Elektoral'ni procesy Ukrajiny v rehional'nomu vymiri: Bukovyna i Zakarpattja.
Uzhorod: Polihrafcentr «Liray.

15. Kul'¢yc'kyj, V. S., Nastjuk, M. 1., TyS¢yk, B. J. (1996). Istorija derzavy i prava Ukrajiny. L'viv: Svit.

16. Oficyns'kyj, R. (2010). Preventyvna radjanizacija Zakarpats'koji Ukrajiny (osin’ 1944 r. — vesna 1945 r.).
Zakarpats'ka Ukrajina: perspektyvy ta realiji rozvytku: Materialy Vseukrajins'koji naukovoji konferenciji,
prysvjacenoji 6-j ricnyci vozzjednannja Zakarpats'koji Ukrajiny z Radjans'koju Ukrajinoju. Uzhorod, 107-115.

17. Peca, D. D. (2010). Zakarpats'ka Ukrajina 1944-1945 rokiv: istoryko-pravova ocinka. Forum prava, 2, 373-376.
18. Pobocyj, I. A. (2008). Polity¢na borot’ba jak forma vzajemovidnosyn socialnyx syl v umovax utverdZennja
derzavnosti sucasnoji Ukrajiny: avtoref. dys... d-ra polit. n.; spec.: 23.00.02 «Politycni instytuty ta procesy». Kyjiv.
19. Pol'ovyj, M. A. (2011). Politycni procesy: teorija ta praktyka modeljuvannja. Odesa: Feniks.

20. Pop, Y. Y. (1990). Cexoslovakyja — Sovetskyj Sojuz. 1941-1947 hh. Moskva: Nauka.

21. Radc¢enko, L. M. (2009). Polity¢ni interesy: objektyvno-subjektyvna determinacija i mexanizmy realizaciji:
avtoref. dys... kand. polit. n.; spec.: 23.00.01 «Teorija ta istorija politycnoji nauky». Kyjiv.

22. Sypunov, H. (2006). Katehorija «polityényj rezymy»: sut’ ta osnovni pidxody $¢odo vyznadennja. Ukrajins'ka
nacional'na ideja: realiji ta perspektyvy rozvytku, 18, 234-240.

23. CDAHO Ukrajiny, f. P-1, op. 23, spr. 786. (1944). Telehrammui y pys'ma na ymja tov. Stalyna Y. V. y Xrusceva
N. S., obrascenyja hrazdan Zakarpatskoj Ukraynut o vossoedynenyy s Sovetskoj Ukraynoj. 15 lystopada — 30 hrudnja.

112



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 1 2016

POLITICAL INSTITUTIONS AND PROCESSES

Svitlana Vovk, PhD in History
Luhansk Taras Shevchenko National University, Ukraine

CIVIL WAR AS ILLEGITIMATE MODEL
TO CHANGE STATE POWER

Civil war is not only a large-scale confrontation between alternative models of social
development, but also the period of armed struggle, which is essentially a struggle for the
supreme state power. There are several models of changes in a state: democratic, undemocratic
and model of procedural decisions within the ruling elite for election of a new political leader.
Civil war is an armed struggle for power, which results in an illegitimate transfer of state power
from one carrier to another (the latter are classes, ethnic groups and social layers or socio-
political groups of the same class, social layer, ethnic group) during which the type of society and
the political regime may vary.

Key words: civil war, power struggle, state power, a model of the power change.

Civil war as a crucial period associated with a crisis leads to change in political and cultural ideas at
the level of political actors and grassroots. That impels a power struggle, which eventually leads to a
transition of state power.

In order to characterize a civil war as a form of transition of state power, it is necessary to consider
the concept and nature of state power itself. State power is a socio-political phenomenon, the main form of
manifestation of the political power that belongs to a social community (nation, class, etc.), which has
specialized instruments to regulate social relations and supremacy in society'.

State power is always public, since it extends at the whole society, acts on its behalf and is
characterized by impersonality; it is also political, since a state is the central element of a political system
and the main actor of political process. State power has some specific features. Firstly, it has its own subject
(carrier of power) who expresses its social nature and whose decisions are binding for all members of
society, the entire population; secondly, it has legally unlimited nature; thirdly, represents a concentration
of force, using the method of persuasion, but relying on coercion (the latter is coercive state power);
fourthly, state power is able to organize social relations and establishment of their legal forms (monopoly
law-making and law enforcement). Moreover, a fundamental feature of state power is its ability to regulate
and limit all other types of power, such as power of political parties, power of teachers over students and
even parental power over children. That is "all other social organizations are only having a part of power or
one of its forms. Power of all other social organizations requires permission for its realization from state
power”. Political analysts believe that state power is a state organization of political management of society,
which is both in volume and by means of influence exceeds all other types of power in all social
formations’.

State power is a complex concept that incorporates, firstly, the ability of a state and its bodies to
manage vital functions of society, its citizens and their associations, to direct them, control and subordinate
to its will; secondly, effective state bodies; thirdly, state power is a generalized name of the circle of people
with the highest authority. State power acts as a function of economically and politically dominant group to
manage the affairs of society through specially created instruments to exercise power.

Thus, a carrier of state power is a group of people (social community, class, etc.), to whom state
power belongs and whose interests are represented by a state; that is one who can be called a ruling elite.
The latter provides the supreme state power, which by perforce is political power.

! Bnamumupos, M.B. (2013). Jlep:aBHa BIafa B yMOBaX PO3BUTKY TPOMASHCHKOTO CYCITTbCTBA. AKmyansii
npobnemu 0epaicagrno2o ynpasninius, 2, 46-53.

2 Kucrsikosekuit, B.A. (1916). Coyuanshwie nayku u npaso. Mocksa: Mzganne M. u C. CabamaukoBbIxX, 409.

? Moropinka, B. (2002). Opeanu deparcasnoi énadu Ypainu. Kus: In-T nepxasu i npasa im. B. Kopempkoro, 390.
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In cases of dissatisfaction with state political line of ruling elite, other political actors are prone to
change a course of public policy. One of the means to change the course is removal of the ruling elite from
state power, its replacement by another top-brass, i.e. transition of state power from one group of people
into the hands of another group of people. That causes a change of state power.

The change of state power is a transition from one supreme power carrier (ruling elite) to another as a
result of political struggle for power or in accordance with existing state mechanisms and legal framework,
or in violation of applicable law. Considering the aforesaid, we may distinguish two ways of transition of
power, legitimate and illegitimate.

In the first case, transition of state power may be implemented by means of a legitimate mechanism
to pass power from the hands of one group into the hands of another group; in the second case - by means
of a coup, revolution or civil war. According to V. Huliaev and P. Panov it is possible to identify several
models of power change: 1) "democratic" in which a change of power is implemented due to a victory of
opposition in competitive elections; 2) counter-elite comes to power by means of "undemocratic" way as a
result of a coup or a civil war; 3) "succession" when a procedural decision, taken on the sidelines of the
ruling elite, may be formalized through election of a "new leader" or as a purely "intra-party solution"'.

During a civil war two or more opposing parties, which have army in possession, act within one
socio-historical organism. The goal of an army of each opposing sides is to seize territory controlled by an
army of the other party and thus establish control and power over the whole country. Considering the latter,
we would like to note that transition of state power as a result of civil wars occurs by force of arms.

T. Semenova thinks that: "Management of one of the warring parties (usually the one controlling
capital of a country) claims to be a carrier of supreme state power. Often, it is claimed by leaders of both
parties. However, a party whose leadership does not consider itself as a carrier of supreme state power
seeks to master this power .

Civil war is a model characterizing a change of a supreme power carrier that takes place in
illegitimate, armed way. Classes, social and political powers and ethnic groups may act as a carrier of
power.

Under certain conditions, an internal war may be a transition of power from one class (socio-political
layer) to another. After the English bourgeois revolution of the XVII century during the Civil War there
was a struggle between the bourgeoisie and feudal lords. Each camp had its own government, authorities
and army. The result of the fight was a transition from feudal to bourgeois monarchy.

The Spanish Civil War (1936 - 1939) led to a transition of state power from socio-political forces
(republicans and socialists), that personified democracy and freedom from dictatorship, to forces which
established a military regime. According to B. Frank’s opinion, democracy, providing a solid law and order,
respect for safety, faith and property of people is not mandatory.’

Civil wars in Rwanda (1963 - 1965) and Burundi (1965 - 1966) are the most striking example of
struggle for state power among certain ethnic groups. If the Rwandan state power passed to the Hutu ethnic
group, the Burundi government moved to the Tutsi ethnic group.

Angolan Civil Wars (1974 - 1989, 1992 - 1994, 1995 - 1997, 1998 - 2002) are struggle between
political forces, representing some ethnic territories and different models of social development. Thus, the
FNLA, MPLA, UNITA controlled their ethnic territory, turning it into a citadel. The struggle for power for
nearly 30 years ended up with creation of a government of national unity and reconstruction.

Mozambitsi Civil War (1975 - 1992) was the result of fight between Marxist (FRELIMO) and anti-
government (RENAMO) forces, which were supported by the Soviet Union, Cuba and the United States
and South Africa respectively.

Civil war may impel transition of sovereign powers from one fraction (territorial clan, military elite)
of a class, socio-political stratum to another fraction.

One example of a power struggle between individual fractions is fighting between Gaius Marius and
Sulla, and later between Pompey and Caesar. First civil wars of ancient Rome were caused by power
struggle between groups of slave-holders warring between themselves. The victory of Sulla allowed him to

! I'ynses, A.T'. (2012). [IpeeMHHU4ECTBO KaK MPpaKTHKa BOCIIPOM3BO/ICTBA BiacTH B «UepHoi Adpuke». Becmuux
Tlepmckozco ynusepcumema. Ionumonozus, 3, 105.

% Cemenosa, T.H. (2014). Cywrocme u dpopmel nepexoda zocydapcmeenioii 61acmu 6 ucmopuu obujecmea:
Jlecumummuas cmena enacmu, 20Cy0apCcmeeHuvle Nepesopomyl, peonoyul, spaxcoanckue 6otinvl. Mocksa: JIEHAH/I,
139.

? Tamsnopd, B. (1997). Ipaxnamckas Boitia B Ucnanuu. oces, 6, 14.
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establish extraordinary dictator rights without specifying the term of office; it gave him capability to
manage all the affairs of state. Caesar defeated him and established in Rome the power of one, perpetual
dictatorship and lifelong power.

Another example of a civil war within the same social layer is The war of the Roses in England
(1455-1485). It was a war between two rival dynasties - Lancasters and Yorks. The result was the death of
both dynasties and coming to power of Tudors, which paved the way to absolutism.

The civil war in Sudan resulted in the overthrow of the coalition government and power was seized
by military led by Omar al-Bashir and islamist Hassan al-Turabi, who signed an agreement on the
distribution of oil revenues. So, state power passed within one social group.

The civil war in Nigeria (1967-1970) was a struggle between military elites of different ethnic origin;
it led to a change of supreme power: the regime of General Johnson Aguiyi-Ironsi (1966) was changed by
the regime of Lieutenant-Colonel Yakubu Gowon (1966 - 1975).

The civil war in Tajikistan (1992 - 1997) was a fight between regional clans for redistribution of
power in their favor. The main participants were fighting regional clans (Hodzhentskyi, Kuliabskyi,
Hysarskyi, Harmskyi and Pashyrskyi) and political parties that personified them (Democratic Party of
Tajikistan, "Rastohaz", "Lamy Badahshon").

A change of political regime may be a consequence of transition of state power from one carrier to
another after a civil war. The consequences for political regime, as for a set of means and methods of state
power implementation, are mostly the dictatorship of political parties or, as an exception, application of
democratic principles and political freedoms in the country. An example of the latter is a civil war in the
US; there was commitment of government to democratic tendencies, when the most citizens felt themselves
a part of the political process. But this is an exception, because conditions of a civil war usually impel
ruling elite, which is a carrier of state power, to move away from democratic principles and apply
dictatorial methods.

It should also be noted that most of the civil wars of the 1990s finished up at the end of the last
decade or early 2000s with political settlement through the mediation of the UN or the African
regional/sub-regional organizations. And in some countries (Liberia, Burundi, DRC, Sierra Leone) fragile
democracy was established'. This democracy is based on the support of international or regional/sub-
regional organizations, and, as a consequence, is unstable and leaves a threat to turn toward semi-
authoritarian regime.

In the country often emerges totalitarian regime that is characterized by presence of only one
ideology, formed by a certain social and political movement, political party, ruling elite, a political leader or
a charismatic vozhd.

One of the types of totalitarian regime, established after transition of power owing to a civil war is an
authoritarian regime in which state power is not formed and is not controlled by people. Despite the fact
that there are representative bodies, in real life they do not play a significant role, parliament takes decisions
elaborated by a ruling elite led by a leader or a group of people. National leader is the chief ideologue of the
regime.

Forms of authoritarian regime, which were established after changing of supreme power owing to a
civil war, may be the following:

1. Military dictatorships that rely on the army, servicemen are the most organized force in society
that has resources of power. For example, during the civil war in Hungary in 1919 a fight power was wage
between the Hungarian Communist Party and the Social Democrats, supported by the army with M. Horthy
in the lead. Following the resignation of the Soviet government Social Democrats paved the way for
establishment of dictatorship of Admiral Horthy.

2. Theocratic regime in which political and state power really belongs to spiritual leaders and
religious prescriptions regulate social relations. As an example, we may recall a revolution and a civil war
in Iran.

3. Oligarchic regime in which power belongs to some corporate clients. As a rule, existing executive,
legislative and judicial structures perform will of comprador bourgeoisie and bureaucracy. Compradors are
the part of bourgeoisie, politically and economically dependent on foreign capital, as they are focused on
export of raw material resources and practically have no interest in integrated development of national

' Kpusymms, U.B. (2011). ['paxkmanHcKie BOHHBI B A(QpPHKE B IEPHOL HE3aBUCUMOCTH. Mcmopuyeckuii 2cypHan:
HayuHble uccreooganus, 1, 46-54.
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economy. This results in a deep economic crisis, impoverishment of general population and deep
confrontation between authorities and population. For countries with such regimes is typical constant
political instability, leading to armed struggle - civil war or guerrilla movement (El Salvador, Colombia,
Philippines).

4. Vozhdist regime (regime of personal power) is based on the authority of a strong leader. This
regime may have the support of people. The basis for emergence of such regimes may be a sense of
external threat to a country. Most leaders often use nationalist slogans, ideas about independence or
"modernization breakthrough" (quick solving of economic backwardness and poverty) to consolidate
population around own power. This consolidates power of a charismatic leader who receives purposefully
organized, unconditional and unlimited support. Decisions of such leader are perceived as realization of
expectations and hopes of people; his policy aims to achieve strength of a state, expand its territory and
fight against internal and external enemies. Broad layers of population are involved in implementation of
political events and violence'. The twentieth century has plenty of such examples: Stalin, Mao Zedong,
Fidel Castro.

5. Ethnocracy in which application of discriminatory measures regarding nonprevailing ethnic groups
depends on the whims of ruling circles, it ranges from rather severe to mild forms. Representatives of one
nonprevailing ethnic minorities suffer stiff discrimination, while representatives of other feel more
comfortable. This ambiguous attitude is based on historical stereotypes and myths, negative or neutral
perception of various ethnic groups by ruling circles and prevailing ethnic community. Namely examples of
Rwanda and Burundi, which had reverse situation: in the first country state power was seized by ethnic
majority - the Hutu, while in the other country state power was in the hands of the Tutsi, ethnic minority”.

So, a civil war - is an armed struggle for power, as a result of which happens illegitimate transition of
state power from one carrier to another (the latter are classes, ethnic groups and social layers or socio-
political groups of the same class, social layer, ethnic groups), during which a type of society and political
regime may change. Civil war is not only a large-scale confrontation between alternative models of social
development, but also a period of acute political struggle, which in its essence is a struggle for supreme
state power.
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CHANGE OF THE ROLE OF THE INTERNET IN CONFLICT
ZONES ON THE EXAMPLE OF SITUATION IN UKRAINE
IN 2014 AND 2015

In the event of a conflict standard processes and mechanisms lose their relevance. With the new
external factors the new rules begin to operate. To meet the needs of society in a situation of
apparent confrontation the Internet changes its role significantly. The degree of involvement of
Internet users changes also. However, with the advent of greater mobility of the Internet comes
greater vulnerability of society.

The article covers new aspects of the role of the Internet in conflict zones and traces main
differences from the model which is operated in stable conditions. A special attention is paid to
assumptions that determine growing importance of the Internet in the context of two main
functions: information and communication. Basic model of interaction between actors of the
process is disclosed on example of the situation in Ukraine in 2014-2015 years. The author
explores the reasons for effectiveness of manipulation tools in the new environment.

Key words: Internet, social media, manipulation technologies, conflict zones, confrontation,
misinformation.

IMocTtanoBka mnpo6JjeMu. BcecBiTHI TONITHYHI TPOLECH MOKAa3yKTh, IO pojib I[HTEpHETY B
MOJIITUYHIA 1 COMianbHIM MapagurMi 3 pOKy B pIK CTa€ yce 3HauHImoOW. bymyum OararorpanHuM i
OJIHOYACHO PO3BMBAIOYNCH Y PI3HMX HANpsSMKax, BIH HaJae Bce OUIBIIE MOXKIMBOCTEH Ui KOMYHIKaIiH,
MPOIYKYBaHHs, BIUIMBY, 3aJly4eHHS Ta YyTpUMaHHA. | gKII0 B KpaiHax 3 BHCOKHM pPiBHEM NMPOHUKHEHHS
[HTEepHETY 3pOCTaHHS WOTO 3HAUCHHS B KHTTI CYCHUILCTBA B OCHOBHOMY BiJIOYBA€THCS 3a PaxyHOK
30inbIIeHHs] (YHKLIHA 1 PO3BUTKY HOBHX CEpBICiB, TO y KpaiHaX, IIO PO3BHBAIOTHCS, HA MEPUIMN TUIAH
BUXOJAUTH JUHAMiKa IPOHUKHEHHS.

I'Hyukicth [HTEpHETY 1 HOTO XapaKTEPHCTHK IEPEIyMOBIIOIOTH MOCTIHHY 3MiHY TOYOK NOTHKY i3
couiymoM. B 3amexHocTi Bif TepuTopii 1 cuTyauii 1i HOKa3HUKH MOXKYTh BIAPI3HATHCA, IO A€ BEIUKUN
TIacT JOCHIDKEHb «TyT-i-3apa3». | SKIO mpolecw BCepeAHHI CYCIUILCTBA 13 CTIHKAM COLIaNbHUM i
NOJITUYHUM (POHOM OyIyTh OKa3yBaTH CTaOIBHUIA 1 TPUBAIIMMA y Yaci pe3ysbTart, TO CUTYallisl B KPUTUYHO
HecTaOlIBbHUX 30HAaX Oyle JEeMOHCTPYBaTH 30BCIM IHIIY KapTHHY. JIo TakWx 30H BITHOCSATHCS: MICIIS
00HOBHUX Jiif, 030POEHOTO 1 HEO30POEHOTO MPOTHCTOSHHS, aKTUBHOTO COIIaJIBHOTO MPOTECTY TOIIO.

[potuctosuus B Cxianili Ykpaini B 2014-15 pp. cTBOpHIM MpeLEAEHT, PU SKOMY JKHUTENi KpaiHH
Oynu mo30aBieHi (iHAHCOBOI 1 IMOJIITUYHOI CTAaOUIBHOCTI, IHCTUTYTYy IPUBAaTHOI BIACHOCTI, BIAYYTTS
Oesmeku 1 3axumieHocti. Lli ¢axTopu cranu NpUYMHOI KapAWUHAJIBHOI 3MiHM poiii [HTepHETY B KHUTTI
CyCIIUTBCTBA, ChOPMYBAIHM HOBI MOZEII TIOBEIHKM KOPHUCTYBAUiB Ta iX B3a€MO/IIi.

BuBYeHHsT maHOTO TMpoIeCcy JMO3BOJSE BH3HAYMUTH BIANPAaBHI TOYKH ISl TOAANBIIOTO aHAai3y
eBomonii pom IHTepHeTY B HOBHX yMOBaX (YHKIIIOHYBaHHS CYCHIbCTBAa (HAIMPHUKIAL, B 30HAX
JIOKaJBHUX/TJIO0ATEHUX KOH(MIIIKTIB), BUSBUTH 1 OOIPYHTYBATH ICHYBaHHS 3arajlbHUX 3aKOHOMIPHOCTEH Y
pO3BUTKY Iboro ¢eHoMeHa. OTpuMaHi JaHi JOMOMOXYTH JEpPKaBHUM 1 HeAEep)KaBHUM CITyk0am i
OpraHizallisiM CBO€YacHO 3/IIiICHIOBATH MEBHI Jil 111 iHHOPMAaLiHHOTO 3aXUCTY WICHIB CYCIUILCTBA, BUACHO
pearyBaTH Ha MOTEHLiIHI 3arpo3H 1 KyIipyBaTH MaHIMyJISALiiHI IHCTPYMEHTH.

Amnaui3 miteparypu. [HTepHEeT He € CTATUYHUM EJIEMEHTOM 1 3 4aCOM TPaHC(POPMYETHCS K y CBOIH
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CTPYKTYpi, TaK i B ()yHKI[IOHAJTBHOMY MOTEHI[iai CTOCOBHO YKHUTTS COLiyMy. 3MiHH B HOTO CTPYKTypi i
MOJIENISIX TOBEJIHKH KOPUCTYBAdiB, HANPHUKIAN, IO TOB'A3aHi 3 MPOIECaMH BCEPEIUHI 30HH MEBHOTO
KOH(IIKTY, TUTPKM MHiACHWIIOIOTh AMHAMIYHICTD XapakTEPUCTUK 1 BUMAraroTh MPOBEACHHS MOAAIBIINX
HAYKOBHX IIONIYKiB B peasisHOMY 4aci. Came ToMy AaHa cdepa € meBHOIo tabula rasa fuist JOCiTHUKIB.

OpHak, TPUPOAHO, IO MpHU POOOTI Hal CTATTer0 OyJIM MpPOAHANI30BaHI pe3ylbTaTH AOCIHiIKEHb,
CIpsIMOBaHi Ha BUBYEHHs poji [HTepHETYy B yMoBax cTabuibHOro (PyHKIIOHyBaHHs couiymy. Tak, ciifn
3a3HAYUTH JIOCHIDKCHHS poii [HTepHeTy B COIaNbHUX 1 MIDKOCOOMCTICHHX KoMyHikamisx C.
Bononenkosoii i E. T'opinoi; npo BmimB IaTepHery Ha moBeainky Jiogmaun Capu Oytc (Sarah Oates),
Jlxanaa Maxwmyna (Jalal Mahmud), Xo#inzi 'ao (Huiji Gao), Aneccanapo becci (Alessandro Bessi); mpo
BIUTMB CYYaCHMX KOMYHIKaTHBHUX ()OPM Ha CTYIIHb Y9acTi KOPHUCTYBAdiB y HONITHYHHX Iponecax SHu
Bpeitnnn (Yana Breindl), [Tackans @panka (Pascal Francq).

JInst po3mmpeHHsT PO3yMIiHHS 3MICTY 1 MeXaHi3MiB MaHIMyJIATHBHUX IPOIECIB, IO BiOYyBAalOTHCS B
IaTepHeTi B 30HI KOH(QIIKTY, NOUIIBHO 3BEPHYTHCS JO TMpalb CYyYaCHUX JOCIHIAHHKIB IONITUIHHX
MaHinyJsii, Takux sk Mimens ®@opens (Michelle Forelle), @in 'oBapa (Phil Howard), Aanpec Monpoy-
Epnannec (Andrés Monroy-Hernandez ), Caip Casax (Saiph Savage), JecucnaBa XpuctoBa, Mipko
My3zomnesi (Mirco Musolesi), Yeuinis Mackono (Cecilia Mascolo).

i mani, cymimeHi 3 pe3yibTaTaMH KIACHYHUX JOCIIKEHb MONITUYHUX MAaHIMYJAMid, JaroTh
IIMPOKE YSABJICHHS NMPO NPUIOMH Ta METOJMKAaX, AKi MOXKJIMBO 3aCTOCYBaTH 1 B JaHui yac. Jlo ocTaHHBOT
rpynu BimHOCsAThCs nociimpkeHHs Q. bynmanmeBa, FHO. Heperwna, T. JleGemeBoi, A. CoOsnina, B.
Cyxoonbcbkoro, A. Kunea, C. Kapa-Myp3u, €. [lonieHKo Ta iHIIHX.

MeTta cTaTTi: BU3HAYMTH Ta NPOaHANI3yBaTH Ha MPHKIAAi cuTyarii B Ykpaini nepiogy 2014-15 pp.
OCHOBHI aCIIeKTH y 3MiHi poui [HTepHeTY B 30HaX KOHQIIKTY.

Buxiaax ocHoBHoro martepiany. [HTepHer Oararorpannmid. KinpkicTh #Horo ¢yHKIii 3pocTae 3
MOSIBOI0 HOBHX CEPBICIB 1 PO3BUTKOM MPHKOPJOHHHUX JTUCIUILIIH, OJHAK JJIsl JAHOTO JOCIIKCHHS OyIyTh
B3SATI 70 yBarw TUIbKH JiBI OCHOBHI (yHKIiT [HTepHETY: iHpOpMariitHa Ta KoMyHikaliiiHa. OOUIBI BOHU
BiJIIrpalOTh BUPIMIAIBHY POJb Y 3MiHI CTaHAAPTHOI/3BUYHOI IMOBEAIHKN KOPHCTYBaya Ii/I Yac BUHUKHEHHS
KpUTHYHUX cutyanii. [lofii, mo 3a4imaroTe KHUTTS COLyMy B JaHMH MOMEHT, (HOPMYIOTh HACTYITHI
KITIOYOBI ITOTPeOH, M0 peari3yroTbes yepe3 [HrepHerT:

Jast kopucTyBayiB:

o OTpumMyBatu iHpOpMAILLiTO.

o JlinuTucs JaHUMHU.

¢ BUCIIOBITIOBATH BIIACHY AYMKY.

o OTpUMYyBaTH HiATPUMKY.

JJis npoTudopYux cTOpin:

e [IpoxyKyBaTy i MOMMPIOBATH 1H(POPMAIIIIO.

o [JomuproBaTy BIacHy TOUKY 30DY.

 301IBITYBaTH KUIBKICTh IAHYBAIFHHUKIB/3aXNCHUKIB 171CH.

© 3HAXOIUTH MIATPUMKY Y CBITOBOI CIIJIBHOTH.

CTHKaouuCh B €IMHOMY YacOBO-IPOCTOPOBOMY KOHTHMHYYMI, OTpeOH y4acHHKIB (OPMYIOTH HOBI
CIocoOu B3a€eMOIiT 3 BHKOPHCTAHHIM |HTEpHET-MOXKINBOCTEH.

VY mepury depry MiHs€ThCs iH(pOpMaLiiiHe cepeIoBHILE 1 HOro CTPYKTypa.

CydacHuii KOH(DIIKT MpeTeHIye Ha 3aJlydeHHsS 10 HhOTO HE TUIbKM BHYTPINIHIX YYacHHKIB, aje i
30BHIMIHIX, CTOPOHHIX CIOCTepiradiB. Bin cnpsiMoBanmii Ha (hOpMyBaHHS IMIMPOKOI TPOMAICEKO] TyMKH i
MOJIITY TIPEJCTABJICHUX 1JIealiB. 3BEPTAIOYUCH JI0 JIOCBIAY «KOJHOPOBUX» PEBOJIOINIM, MOXKHA BUIIATH
CIIUIBHY PHUCY AJISI CTPYKTYpH 1H(OPMAIIHHOTO IO B KOHTEKCTI aKTUBHHUX MPOTUCTOSHB. YiTKHil moin Ha
JIBa BEKTOPH - BHYTPIIIHIH 1 30BHIIIHINA - BU3HAYAE 1 PUTOPHKY, 1 CIIOCOOU TOHECEHHS! iHpopMariii.

BryTpimmHi#l crpsMOBaHWN Ha cOMLiyM, IO 3aisHO y KOH(IIKTI. 30BHINIHIA BEKTOp - 3a MEXi
KpaiHu. Y pasi mpoTucTossHb B YKpaini B 2014-15 pokax JBOBEKTOpHA CTPYKTypa iHPOPMAIIHOTO MOoJs
TaKOX BHUSIBWJIA CBOIO CTAOLIbHICTD, IPU TOMY, 1110 BHYTPIIlIHI BEKTOP TOPKABCS HE KOHKPETHUI PETIOHY B
KpaiHi, a Bci€l KpalHu.

[Tig wac aktuBHOI (ha3u KOH(DIIKTY BapiaTUBHICTh SK TpaaWIlidHA SKICTh [HTEpHETY OTPUMYE HOBE
3HaueHHsS. Y CHUTYyallii BiTHOCHOI COI[iaIbHOT Ta ITOJIITUYHOI CTaOLIBHOCTI 1€ SIBHINE Ma€ JBa 3HAYEHHS. 3
oIHOTO OOKY, BapiaTHBHICTh Iepeadavyae BEMKY KiTbKICTh MaTepialliB 3 IEBHOTO MUTAHHS, HE OOMEXKEHY B
IHTEpIIpeTalliax 1 TIyMauyeHHSIX. MOXIUBICT, BUOOPY CTHMYIIOE KOPUCTyBaya IO TOHIYKY 3pO3yMiloi
oMy iH(popmanii, Touku 30py, chopmoBaHOi BiacHOi AyMKH. OTpuUMyIOYM iHpOpMaNilo 3 TEBHUM
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3a0apBIIEHHSIM, KOPUCTyBad MpUHAMAE pIlllEHHS, HACKLIbKU JIOBIps€ BHUKIAJEHOMY Marepianmy. Y pasi
MO3UTUBHOI BIIOBIJI, BiH MIOYMHAE OTOYYyBaTH ce0e JHKepelIaMu 3 MepeBakaHHSIM BUIUICHOT TOUKH 30Dy,
CTBOPIOIOYM TUM caMuM Juisi cebe koMdopTHe iH(opMmaliiiHe cepenoBuine. TeHAEHLIs oTodyBaTu cebe
TUIIOBOIO JYMKOIO HOCUTH IJIOOQJIBHMM XapakTep 1 AeTajJbHO OmMcaHa B AociimpkeHHI «Hayka mpotu
3MOBH: KOJIGKTUBHE OIOBiJJaHHSA B €mMoXy HAe3iHdopmalii», B Mpoleci AKOro OyJO MpPOBEISHO aHawli3
nosexinkn 1, 200000 koprcTyBauis'.

3 immoro OOKy, BenmmKi MacwBH iH(QopMaIlii, IO BHHHUKAIOTH B pPE3yJIbTaTi HEOOMEKEHOTO
MPEACTaBICHHS BapiaHTiB, K HACTIJOK, MPU3BOAATH O TOrO, IO KOPUCTyBad BTpavae yBary 1o cdepw,
npo6sieMu abo MUTAHHIO JI0 HACTYITHOT TOYKH 3aIliKaBICHOCTI.

VY pasi KOH}JIIKTYy BapiaTHBHICTE 3BYKY€ CBO€ 3HAYCHHS 1O AEKUTBKOX IIEHTPAIBHUX TOUOK 30Dy i
KOHIIEHTPY€ETHCSI BUKIIIOYHO Ha HUX. BapianT nmonadi iHdopMarii po3pi3HIIOTHCS 32 CIOCOOOM 1 JKaHpOM,
ajle TOTPUMYIOThCS "iTKOi IyamictraHoi Mmozeni. [Ipukmamom mpencrasinenoi moneni B Ykpaini 2014-15
pp. € miHiitHa mapagurMa «Ykpaina-Pocisy, sika 4iTKO IpoCTeXyBaslacsi B OCHOBHOMY MOTOIN iH(opMaIlii.
ITpu poMy, BIANOBIAHO 1O HABEIEHOI BUILE CXEMH, yBara KOpUcTyBaya 3Ha4HO IIBUALIE PO3CIIOETHCS, 1110
MPU3BOAUTH JIO TMOCTIHHOI akTyamizamii iHpopmariitHoi moBicTku. Di3MUHO mepedyBaloYd B KOHTEKCTI
NoJill, KOpUCTYBay CTa€ 3apyYHMKOM CUTYyalil 1 3HAXOAMTHCS B IOCTIHHOMY MOULIYKY HOBIJOMJIEHb IIPO
3MiHH. Y pe3ynbTaTi (QopMmyeTscs iH(pOpMaliiiHa 3aJeXKHICTh, fAKa, MPOTPECYOUH, Iapajidye iHmI
comianpHi (GyHKIiT Troauan. KopructyBad rotoBuil cipuiimMaTil iHpOpMAIIiio i cCaMOCTIHHO NIyKa€e KaHAH 11
HaJXO/PKCHb — 1/IealbHa CUTYAIIis [UIS CTOPiH KOH(MIIKTY JUIs yTPUMAaHHs yBark 10 MpoOJeMH i BIUTHBY Ha
aymurtopito. [Ipu BigmaneHHi BiJl HEHTPY MOJil 3aJ€KHICTh CTa€ MEHII SIBHOIO 1 XapaKTEPU3YEThCS OUIBII
CITA0KUMH 3B'S3KaMU.

3a cryneHeMm iH(pOpPMaLiHOI 3aJ€KXHOCTI MiJ 9ac KOHQIIIKTY MOXHA BHIUIMNTH HACTYNHI TPyNH
KOPHCTYBayiB:

e 3anyyeni kopuctyBaui. ['pyma, mo mae mpsMe BiJHOMICHHS 10 KOH(QIIKTY: TEepUTOpiasbHE,
ciMeliHe, MpUBaTHE, TOCIOAAPCHKE 1 T.11.

o [TocainoBuuku. ['pyma kopucTyBauiB, sIKi MarOTh ciaOKi 3B'SI3KM 3 0€3MOCEPEIHBOI0 30HOIO
KOH(ITIKTY, aje TpH [IbOMY € YJ9acHHKaMH iH(popMariiiiHoro mpomuecy. [Iy6miuHo moainsiors Ty abo iHmry
TOYKY 30Dy, XapaKTepU3YIOTbci Oa)XaHHSM JIEMOHCTPYBATH BIJIACHY TOYKY 30py 3 JAaHOTO MHTaHHS,
BCTYMAlOTh Yy JHCKYCifX, KOHBEPTYIOTh CONIaNbHYy aKTHBHICTH B peadbHy. HaifGinpma KinbKiCTh
BOJIOHTEPIB, sIKi OEpyTh y4acTh Y KOH(IIIKTI, € MPeACTaBHUKAMH JaHOI TPYIIH.

e HeiitpanbHui xopucryBaui. KoprcryBaui, sKi BHSIBISIIOTH 1HTEpeC 10 MOJIH Ha pPiBHI MIOJCHHIN
HOBUHHIM TOBIiCTKH. [l i€l Tpymu HE XapaKTepHO 3aly4eHHS B AWCKYCil, KaTerOpHYHE BHpPAKCHHS
BJIACHOT TIO3MIIi{, TOIITYK JI0JIATKOBOI iH(OopMaIii.

I sxmo g migTpUMKH yBaru 10 iH(OpMaIliifHOro MOTOKY Yy 3ajJy4yeHHX KOPHCTYBayiB JOCTaTHHO
30BHIIIHIX ()aKTOPIB, MPUPOHO CTBOPIOBAHUX IMiJl Yac KOHQIIIKTY, TO JJIS TOCTIIOBHUKIB 1 HEHTpaIbHUX
KOPHCTYBadiB HEOOXITHO MOCTIMHE MiIBHIIEHHS I'pajyca MOBiIoMIIeHb. Takuii BACHOBOK MOXHa 3pOOUTH
gk 3 mofiil «Pesomonii rigHOCTI» 2013 poKy, Tak i Ha OCHOBI KOH(IIKTY B CXiIHUX obOnacTsax YKpaiHu
2014-15 pp.

IHTEepHET cTae meHTpanbHUM 3aco0oM MacoBoi iHdopwmarii. [lepenqymMoBu Ans miCHMIIEHb MO3MIINA
BHJTHO BXKE B OUIBII CTa0IBHUX MapaJiurMax:

® AKTYaJIbHICTH IaHOT0 KAHAJY cepel NMPOBiAHUX MOJITHYHUX CHJI. Y HAYKOBili cdepi MUTaHHSA
IIMPOKO BUCBITIIEHE Y KOHTEKCTi moyitTuyHoro xutTs CILA i BemukoOpuranii. CTapToM st aKTUBHHX
JIOCITi/PKEHb MOKHA BBaXkaTH mnipe3usieHTchki Bubopu B CIIIA B 2008 porri, mijg yac sKUX MOJITUYHI JTiAepH
NPE/ICTAaBIIIM HOBMH IMIAXi y BHKOPHCTaHHI IHTEpPHET-IHCTPYMEHTIB AJISI IOCSATHEHHS MO3UTHBHOTO
pesyabraty. Unnani npe3uaent CLIA bapak O6ama po3mmpuB MexXi TpaJuliiHOrO MOy Ha [HTepHeT
K iH(pOpMamifHWi{, KOMYHIKAI[IMHUHA Ta, SIK HACHINOK, (aHIpai3WHTOBHI MAaiTaHINK, BU3HAYMBIIN
HaNpPSMOK JUTS OJABIIO] 1HTETpallii B MOJITHYHOMY BEKTOPi. Y HMOCTPaASHCHKUX KpaiHaX, 0 SKUX TaKOXK
BIJTHOCHUTBHCS YKpaiHa, IHTepHeT-KOMyHiKallii B MOJITHYHOMY KOHTEKCTI 3 KO)KHUMHU BUOOpaMHU HaOyBalOTh
Bce OUTBIN BUPa3HI KOHTYPH, MPOTE HE BIINOBIIAOTH PIBHIO 3aXiIHUX ariTaliiHux kammaHii. Tak, sSKiio B
MPE3UJCHTCHKUX BHOOpPAX, SIK MPaBWIIO, JIiepaMu MPoIecy 3aIiFOr0ThCs Bei iH(GopMamiiHiI Ta aritamiiHi
pecypcu [HTEepHETY, TO mij yac BHOOPIB J0 MICIEBHX paj MOJITHYHI CHiK abo crmabko mpezcTaBieHi, abo

! Bessi, A., Coletto, M., Davidescu, GA, Scala, A, Caldarelli, G. Quattrociocchi W. Science vs Conspiracy: Collective
Narratives in the Age of Misinformation. <http://journals.plos.org/plosone/article?id= 10.1371/
journal.pone.0118093>.
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HE MPEeJCTaBJIeHI B3araji.

® AKTYaJbHICTH IaHOT0 KaHAJY JJs TPy, sIKi He MOALIAITH 0(iliiiHy TOUKy 30py. Y ACSIKUX
KpaiHaX OMO3HUIIIHHI CHIU B3sJIM Ha ce0e poJib KaTaiizaTopa 3MiH - HE Malouu JIOCTYI 10 Tpaauliiaux 3MI,
BOHH IIOYalll PO3BUBATU [HTEpHET-iIHCTpyMeHTH. SIK mpaBmio, SAPO MPUXUIBHHKIB PEBOJIOLIHHHUX (Ha
BIJIMIHY BiJI €BOIIOIIIHAX) MOTJISAAIB CKIQJAI0Th MOJIONI IHII[IATUBHI JIFOJH, K1 JIETKO CIPUIMAIOTh HOBI
iHCTPYMEHTH i B pa3i HeOOXiTHOCTI AIMATHCS HUMH' .

¢ AKTyaJIbHICTB JUISl KOPHCTYBa4iB - cnokuBaviB iHgopmanii. 3HmxenHs BaprocTi Tapudis Ha
HaJaHHS TOCIYTH AOCTYyIy A0 IHTepHeTy, 30UIblIeHHS KOMGOPTY BHKOPHCTaHHS (PO3BHTOK MEPEK
TPETHOTO 1 YETBEPTOrO TMOKOJIIHB), 3aMiHa KIIACHYHUX CEPBICIB YMOBHO O€3KOIITOBHUMH, PEai30BaHUMU
yepe3 [HTEepHET (KOMYHIKaIiifHI cepBicH), MOOLIBHICTD (JOCTYITHICTh HE3aJICKHO Bl MiCIlsl 3HAXOJKECHHS),
BUAMMA CBOOOa BHOOPY i1 caMOBHpaXKeHHs. J[JI1 KOHKpETHHUX KaTeropiil CIUCOK MOXke OyTH MPOIOBKEHUH.

B ymoBax po3BUTKY KOH(ITIKTY ONIMCaHI BHIIE TIEPETyMOBH IMOCHIIOIOTHCS TAKUMU YHHHAKAMHU:

1. 3abopoHa Ha momupeHHs TpaguuiiHux 3MI. Ha Tepuropii Ykpainu 3a BUHATKOM 30HH
KOH(QUTIKTY 3a00pOHEHI POCIChKI TelleKaHamu. Y MeXaX 30HH KOH(MIIKTY - YKpaiHChKI.
2. Hecrilika exoHOMiuHa cwuTyaris. [lpucTpiif, migKIOYeHWH g0 Mepexi, 3a OmHy

a0OHEHTCHKY IIATy HAJA€ CEepBICH, M0 B KIACHYHOMY BHKOPHCTAHHI MOTPEOYIOTH JOMATKOBOI IUIATH.
Cepen HUX: TOJIOCOBHI 3B's130K, cMc, Th, pamio i T.1.

3. MoOGinbHicTe. KopucTyBau 3HaxXoguThcs B Kypcl TOMIH HE3alIEKHO B CBOTO
MiCIIe3HaX OKCHHSL.
4. IBuakicte otpumanHs iHpopmanii. ns tpaguuiiaux 3MI myOunikanis iHGopmanii 3aiimae

MIEBHUH Yac, KU BiABOJUTHCS HA 301p iH(OpMallii, mepeBipKy, peaaryBaHHs Ta po3MimeHHs. Hampuknan,
JUTSL BUITYCKY TeNeBi3iitHoro edipy cepemHiil mepiox dacy NMpH BHCBITICHHI TePMIHOBHX HOBHH CTAaHOBHTH
BiJl TOMWHU JO JBOX. Y BUNAAKy 3 [HTepHETOM sk 3aco00M MacoBoi iH(opMmarllii HOBHHA MOXe OyTH
JIOCTaBJICHa KOPHCTYBaUEBI Bifjpasy IICIs TOTO, K OIS BinOymacs abo  Imif Jac.

Pazom 3 BcTtaHOBIIGHHSIM pouti igupyrodoro 3MI st [HTepHETY, 3MIHIOETBCS 1 XapakTep CIPHUHATTS
iHpopMarii. 3 HaCHBHOTO CHOCTEpiraya KOPHCTYBAd MEPETBOPIOETHCS HA aKTUBHOT'O YYaCHHUKA MPOIecy. Y
Mipy eckamarii cuTyarii y KopHucTyBada (OpPMYyeThCs peryisipHa Iorpeda B OTPUMAHHI aKTyalbHOL
iHpOpMaIii, oTKe, caM KOPUCTYBa4 LIyKae JpKepena i popMye BIacHYy CTpiuKy HOBUH. Taka 3aliKaBJIeHICTh
B KOHTEHTI (OpMye CIPHATINBE CEPEAOBHINE INPOTHOOPYMM CHJIAM [UI pealizalii BHYTPIIIHBOTO
iHpopmaniitHoro Bekropa. [lotpebu akTopiB B oTpuMaHHi iHQopMarii Ta ii ycrmilmHOMY pPO3MOBCIOKEHHI
CXOJSITHCS B YHIBEpPCATEHIX MOXIIMBOCTSIX 3araJIbHOTO CepeoBHIIa - [HTepHeT.

[Tix miero 30BHINIHIX CHJI 3MIHIOETHCS HE TUTBKH iH(pOpMaMiiiHa, aje i KoMyHikaniitna Gpyrakmis. Hosi
MOXIUBOCTI IHTepHeTy sk ueHTpaibHoro 3MI ¢dopmyroTs aOCOTIOTHO HOBHM KJac KOPHCTYyBada.
CraBnenHs nmo iHdopmarii Oinplme He € omHOCTOpOoHHIM. KopmcTyBau oTpHMaB iHCTpYMEHTH, SKi
JIO3BOJIAIOTH HE TIJIBKM CIPUMMATH Pi3HI TOUKH 30py, ajle i CAaMOCTIHHO MPOAYKyBaTH KOHTEHT. CuTyaris,
0 JWHAMIYHO 3MIHIOIOTHCS, BHBOJUTH Ha TEPIIMH IUIaH ONEpPaTHBHICTh HAAXOIDKEHHs iH(opMaIlii,
030aBIISII0YH KYPHATICTHKY TPAIULIIHHUX paMoK. 3a JaHUMH HEyPsA0BOi oprasizauii «[HCTUTYT MacoBoOi
iHpopmaLii» 3a craHOM Ha rpyaeHb 2015 Haiikpammii MoKa3HUK cepell YKpaiHChbKHUX elIeKTpoHHHX 3MI
IOJI0 JAOTPUMAHHS JKYPHATICTCHKMX PaMOK CTaHOBHUTH 5,71 Oaya 3 6, 110 B IHTEpIpETAllil JOCITIIHUKIB
npupiBHIOETbCS 10 71% Bcix MatepianiB. Ilpu mpomy apyre micue cepex BeiX eneKTpoHHHX 3MI
JIEMOHCTPY€E MOKAa3HHUK Ha PiBHI BChoro 52% MaTepiaiB’.

Emoriitne 3abapBiieHHs, OJHOCTOPOHHS Tomaya iHdopMamii, BiAKpUTa aritamis i Midosorizamis
CTalOTh HOpMaMHu iH(OpPMAaIifHOTO TOJIS B 30HI KOHQIIKTY. «KypHaricToM HOBOTO 4acy» MOXE CTaTh
OyIb-SKWH y4aCHHK MPOIeCy — 3aIUT Ha 1IHPOPMAIIII0 TIPOJIOBKYE POCTH Pa3oM 3 ecKalaiiero KOHIKTY. 3
JlaHUM (EHOMEHOM TICHO TMOB's3aHa TOsBa (opMmaTy CTpPIMIHTA, KOJIW TPAHCISAIiA 3 MICIs TOMdIN
BiIOYBA€ThCS OHJIAMH 3a JONIOMOTOIO HMPHUCTPOIB, SIKI 37aTHI TPUMaTH Oe3mepepBHUH IHTepHET-3B'S30K
(MoOinbHI Tenedonu, TwiaHmeTH, (oroamapatd, Kamepw 1 T.4.). OmucaHuid cHoci®d B3sSJIM Ha CBOE
030pOEHHS BC1 CTOPOHU YKPaiHCHKOTO KOH(IIIKTY, HA0YHO LTIOCTPYIOUH BipHICTH BIAaCHHUX NMpUHIUIIB. [Ipn
IILOMY TOJIOBHUM 3aBIAaHHSM IIPOTHOOPUHX CHIJI € MIPUBEPHEHHS yBary 10 KaHATY iH(pOopMaii, a yTpuMaHHs
Bi/IOYBa€ThCS 32 pPaxyHOK MOCWJICHOI yBard 1O TpoOJeMH 1 By3bKOTO (OKYCy KOPHUCTyBadiB B JaHWH

! Oates, Sarah and Lokot, Tetyana, Twilight of the Gods?: How the Internet Challenged Russian Television News
Frames in the Winter Protests of 2011-12. <http://ssrn.com/abstract=2286727>.

2 Incmumym macoeoi ingopmayii: Ananiz Jompumanis JcypHanicmeokux cmandapmis y nposionux Inmepnem-3MI.
<http://imi.org.ua/journalist_monitoring/51453-analiz-dotrimannya-jurnalistskih-standartiv-u-providnih-internet-zmi-
imi.html>.
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MmomeHT. Leit popmar nependavae meBHi 0OMEKESHHs — aBTOP KOHTEHTY CXMJIBHUIL 10 PU3UKY 1 CTHCHYTHIA
HEOOXiHICTIO TOIIYKy KOHKPETHOTO OOJIaJHAHHS, IO CTa€ NPHYMHOI0 BHKOPHCTAHHS CTPIMiHTA SK
IHCTPYMEHT LiIecHpsMOBaHOrO BIUIMBY. KopHcTyBalpka akTHBHICTh Y (opMaTi CTpiMMHUHTA SIK MPaBUIIO
TMOB'sI3aHA 13 CHTYaTHBHOIO HEOOXiTHICTIO.

PsinoBi kopucTyBaui HacTimie HpoOSBISIOTH ceOe MPU BHKOPUCTAHHI OUBII MPOCTHX IHCTPYMEHTIB.
[neanpHuM MalilaHYMKOM JUIS BIPTYQIBHUX LIHHICHUX TPOTHCTaBIEHb € COIliaibHI Mepexi. deHomeH
[BOTO IHCTPYMEHTY PO3KPHBAETHCS ITOBHOIO MIpOIO IMPH JTOJATKOBOMY 1JCOJIOTIYHOMY HABaHTaXKEHHI 1
iHpopMaLifHOMY THCKY. 3 OJHOTO OOKy, colialbHa Mepeka JO03BOJIIE KOPUCTYBAauyeBi YMOBHO
ineHTu(dikyBatu cede, MPOJAEMOHCTPYBATH BJIACHY TO3HIIIO 3 KOHKPETHOTO MUTAHHS, BUCIOBUTU AYMKY i
BCTYIIUTH B IUCKYCit0. TakMM YHHOM, yYacHHK IIpOIECYy OTPHUMY€ MyONiyHy TpUOYHY, SKYy MOXeE
BUKOPHCTOBYBATH JUIS JOCATHEHHS BIACHUX Ifiyieid. HalOinbIr akTHBHI KOPUCTYBadi OTPUMYIOTH IIHPOKE
SO IMaHyBaJBHHUKIB 1 TIOCIIiTOBHUKIB, SKE B TIOAANBIIOMY MOXE TIEPEpPOCTH B IyOIiUHE TT0JIE B PEaTbHOMY
JKUTTI. 3 1HIIOTO OOKY, iIHCTPYMEHTH COIIalIbHUX MEPEXK JO3BOJISIOTH KOPUCTYBAUYEB OUIBII 1HINUBITyaTbHO
NPaIfOBaTH 3 BapiaTHUBHICTIO [HTepHETY. ¥ cliemialbHOMY BipTyalbHOMY CEPEIOBHIII JIOJHHA HE MPOCTO
IIyKae Marepiand, M0 BiAMOBINAIOTH 1I OCOOMCTUM NEpeKOHAHHsAM, a U cama (opmye iHPOpMaiitHUH
MOpSIZIOK eHHWH. | 1o0anbHa TEHACHIS y BHOOPI Kpam[oro BapiaHTy i3 3alpONOHOBAHUX ITOCHITIOETHCS
MPAarHeHHSIM JIO JIOJ[aBaHHs B MOCTIWHUUN JOCTYIN MarepialiB i JTyMOK, siKi HAHOUIbII OJM3bKI IO BIACHOI
TOYKH 30pYy. SIKIIO B CTPiuKy HOBHH MOTpPAILIsiE HOBUHA UM Marepiall, 3 IKUM KOPHCTYBad HE 3TOJICH, BiH
a00 BHCJIOBIIFOE CBOIO TOYKY 30py B KOMEHTApI ITiJl MaTepiaioM, abo BIIMOBIISIETECS Haalli Oa4uTH HOBHHU
BiJl JaHOro JpKepena. Sk HACHIOK, KOPUCTYBa4d 3HAXOMUTHCS B KOMGOPTHOMY [Uisi cede OTOUCHHI,
3aKpHTIH eKocucTeMi. 3a paxyHOK TOTo, IO B Tpymi JofeH, 3aXOINICHHX OAHIEI0 ifeero 1 1o
XapaKTepPU3YIOThCS €MHUMHE IIEPEKOHAHHSAMHE, pelieBaHTHA 1H(OpMAIlisl MOIIUPIOETHCS MIBHIIIE, OCOOINBE
3HaueHHs HaOyBae Teopis «cimadkux 3B's3kiB». CyThb Teopii moyiirac B TOMYy, IO iH(OpMAIis IIBUIIIC
MOMINPIOETECST Yepe3 KOPHCTYBAUiB, y SKHX CEpenHeE I COIIaTbHOI MEpexki KUIBKICTh JIpy3iB/3B'SI3KIB.
Jroqu cxwipHI Oinblie MOBIPATH OMU3BKOMY KONy, HIXK MyOJNIYHMM OCOOMCTOCTSIM, TOMY 3 OLUIBIIOIO
aKTHUBHICTIO TIOIITUPIOIOTH MaTepianu/izei, mo Oynu nepeaani OJIM3bKUM OTOYCHHSIM.

[HIMM pi3HOBHAOM KOMYHIKALlIHHOI aKTMBHOCTI KOPUCTYBadiB € 3MiHAa MACHBHOTO CIPHHHATTS
iHdopMarllii Ha SBHY JEMOHCTpAIlil0 BJIACHUX IMOTJIINIB 1 MepekoHaHb. Lle mposBisieTbess B OUTBIIOCTI
Iarepuer-incTpymenTiB: Inteprer-3MI, Bimeo-kaHanm, OJ0TH, comianbHi Mepexi, ¢popymu. YuM giTkime
BHUPaXXEHi CTOPOHU KOH(DIIKTY B iH(OpMAI[ITHOMY TOJi, YAM CHIIBbHIIIE TPOTUCTOSHHS, TUM OLIBII SBHO
nposiBIsieTbest (pakTop ocobucroi yuacti. [lonemika, KOHQUIIKTHA B3a€MOJIis, IiJIBUIIEHA EMOLIWHICTS,
obpasu — Bce Lie, SK MPABUIO, HPOSBISIETHCS caMe B OOTOBOPEHHI Marepiany, B perulikaX KOHKPETHUX
yuTayiB. 3HAXOMMYN MPUXWIBHHUKIB a00 CYNPOTUBHUKIB BUCIOBJICHOI TOYKH 30pYy, KOPUCTYBad OTPUMYE
BU3HAHHA — IMO3UTHBHE a00 HETaTWBHE, CTa€ 3aJCKHUM BiJ] PO3BUTKY TeMHU. 30UIBIIYIOUM KUTBKICTh
KOMEHTApIB, yYaCHUK POOUTH TeMy OibIll 3HAYYIIOKO 1 JUIsi KOPUCTYBAUiB, sIKi HE OEpyTh aKTHBHY y4acTh Y
MPOIIEC], a CIIOCTEPIraroTh 3a HOTO PO3BUTKOM.

[IporHo3oBana KaHBa CIEHApil0 3YMOBWJIA PO3BUTOK 1 KpHCTami3alilo OJHIEl 3 HaWOUIbII
e(CKTUBHAX CYYaCHHX MAaHINMYJSITHBHHUX TEXHIK, SKi MOXYTb OyIH 3aCTOCOBHI 0 IIHPOKOTO KOja
aKTyaJbHUX JUI JaHOTO COLIyMy TeM. 3aCTOCYBaHHS «OOTIB» y MOJITHYHHX ITIpOLEcax Mae TiodalbHi
XapaKTEepPUCTUKU. 3a JaHUMHU aBTopiB mociimkeHHs «[lomitnyai OOTH 1 MaHIMyJSAIIS TPOMAaJCHKOIO
nyMmkoio 'y Benecyemi», Oimeme 60% cBiToBOro IHTEpHET-Tpadiky mpHIazae Ha aKTUBHICTH OOTIB -
ABTOMATHYHUX CKPHITIB, AKi MPOAYKYIOTh KOHTEHT i iMITYIOTh Jii peaqbHMX KopucTyBaui'. B ymoBax
CTPYKTYpOBaHOTO iH(OPMAaLIHHOTO TOJIST 30HK KOHQIIIKTY i KOPUCTYBa4a aKTHBHOCTI B 00JIACTI CTBOPEHHS,
PO3MOBCIO/KEHHS Ta KOMEHTYBAaHHA iH(popMarii ydacTh O6OTiB 3pocTae. Ixmi mii cTaoTh 6inbm
IiIeCTIPSIMOBAaHUMH, aJI¢ MaCKyIOTBCSI 3aB/ISIKH KUJIBKOCTiI KOHTEHTY 3 KOHTPACTHHM €MOLIIHIM (HOHOM.

B minomy, mocmieHHS mo3WIiii [HTEpHETY SK NEHTPAIBHOIO MICISI CTBOPEHHS 1 MONIMPEHHS
iHdopMarllii, MONmIyKy COI3HHMKIB 1 BHpa3y TPOMAISHCHKOI TMO3UIlil, BIJKPHBAE MOXIUBOCTI IS
PE3yIBTaTHBHOTO MaHimymroBaHHA. CTpyKTypa iHpOpManifHUX KaHANIB, PO3/UICHNX Ha KiTbKa OCHOBHHUX
TOYOK 30py, (opMye CHPHATINBE CEPEHOBHIIE U BIPOBAKCHHS BEIMKOI KINBKOCTI 3aBiIOMO
HenpaBnuBoi iH(opMarii. B pe3ynbTaTi NMpHIHATTS HaB'A3aHOi, CBIZIOMO TOMHIJIKOBOI, ajieé MPaBIWBO
nojanoi iH(opMallii, KOpUCTyBavi BTPAYarOTh 3aTHICTh KPUTUYHO MUCIUTH 1 OPMYBATH BIACHY JYMKY 3
MEeBHOT MPodIIeMH.

! Forelle, M.C., Howard, Ph.N., Monroy-Hernandez, A., Savage, S. Political Bots and the Manipulation of Public
Opinion in Venezuela. <http://ssrn.com/abstract=2635800>.
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KittouoBoI0 0COOJIMBICTIO TEXHIK, IO 3aCTOCOBYIOTHCS Yy TPOIECI MAHIMYJIALINA B 30HI KOHQIIKTY €
BUCOKHH piBEHb MOOITBHOCTI KOpHCTyBada. SIKII0 B CTaOUIRHIHN comiabHIN Ta MONITHYHIN cuTyamii, 3TigHO
JI. Binnep, pocTymHIicTh iH(pOpMAaLii MEPETBOPIOE KOPUCTYBa4ya B MAaCUBHOTO CIIOCTEpirada, BUBOJISMYHU 3a
PaMKH peabHOTO TONITHYHOTO TPOIECy', TO B KOHTEKCTi 30HH KOH(IIKTY, HABIAKH, MPH3BOIHUTH JO
MOO1TI3aLil JIFOJCHKUX pecypciB. 3 OAHOTO OOKY Iie SBHILE MOXKE BHPAKATHCS B MPAarHEHHi 10 0COOUCTOl
yuacti ((pi3udyHa ydacTh y KOH(QIIIKTi, BOJIOHTEPCTBO), Tak i TpaHchOpMyBaTHCh y 3Mimiani (opmu
(6maroniitHICTD, MOKEPTBYBAHHS, MATPUMKA PECYpPCaMH 1 T.J1.)

BucHoOBKH i mepcHeKTHBH MOAAJIBINUX JOCHiIAKeHb. [HTepHET 3 HOro yHiKaJbHUM HabOpoM
(GYHKIN 1 KIFOYOBUX XapakTepUCTHK 3aiiMae OJHEe 3 JNiJUPYIOYMX Micllb B KOMYHIKAIiifHIA Ta
iHdopmariifHiii Mozmeni cycHibcTBa. 3 POCTOM IHCTPYMEHTIB i CEpBiCiB, HOT0 BIUIMB HA XXKHUTTS JIIOAMHH
MIOCHJIIOETHCA, @ POJIb B KIIIOUOBUX MUTAHHAX CTa€ OLIbII (PyHIaMEHTaIbHOIO.

IMpn xpuTH4HIA 3MiHI 30BHIIIHIX yMOB 3MIiHIOETBCS 1 poib IHTepHeTy. BiH OTpHMye HOBI
XapaKTEePUCTUKHU, SIKI BIAMOBINAIOTh MOTOYHINA cutyarllii. bi-/moninonspHa cTpykTypa 0OyMOBIIOE YiTKE
pO3MeXyBaHHs KOPHUCTYBadiB Ha TPYIH, 30BHIIIHI YHHHUKHA (DOPMYIOTh Yy KOPHCTYBadiB iH(QOpMaIiiHy
3aJIeKHICTh, MPUXWIBHICTH J0 MEBHOI i€l 1 CTymiHb OCOOMCTOrO CIPUHHATTS - aKTUBHICTh. 3pOCTaHHS
KUTbKOCTI iH(poOpMaIii TUTBKH MiACHITIOE eeKT, Ha BiAMIHY BiJ KiacuuHOi iH(opMaIifHO-KOMYHIKaIiifHOT
dopmu, Tpu SKiH KOpUCTyBau BHOWpae OUIbII NACHBHY pOJb, 3aMiHIOIOYM pealbHE XKHUTTS 1I03i€l0,
BIpTyaJbHHM €KBIBAJCHTOM. Y BHWIIaJKy 3 30HOI KOHQUIIKTY, BHOIp KOpPHCTyBaua 3MIHIOEThCS B OiK
aKTHBHUX il K y BIpTyaJbHOMY XHTTI (IIPOXYKYBaHHS 1 MOIMIMPEHHS KOHTCHTY, ITyOJIiuHa peaKIis, MposB
rpOMajJsHCbKOT mo3umii i T.A.), Tak i B peanbHOMY ((i3MuHa ydYacTb y KOH(IIKTHHX MpoIecax,
BOJIOHTEPCTBO, MaTepiajibHA y4acTh 1 T.1.).

HaHi 3MmiHE pouti [HTepHETY MPOCTEXKYIOThCS Ha mpukiaaai kKoH(IikTy B Ykpaini 2014-15 pokiB i
BUMAararoTh TIEpEBIPKU Ha yHIBEPCAIBHICTh MPH aHaJi31 KOMYHIKaIlifHO-1H(OPMAIiITHOTO OIS B CyYacHHUX
30HaX KOHQUIKTY. PO3yMIHHS JIOTIKM TNpOLECiB i aKTyaJbHHX IHCTPYMEHTIB IO3BOJHTEH OIEPATHBHO
pearyBaTH Ha BUKJIMKH Ta 3arpo3U HACEIIEHHIO, IOCTPAKIAJIOMY B PE3yJbTaTi KOHQIIKTY.
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POST-WAR REFORMS IN BOSNIA
AND HERZEGOVINA: CHANGING ROLE
OF THE OFFICE OF HIGH REPRESENTATIVE

Bosnia and Herzegovina is one of the countries very much illustrative for processes taking place
in post-Cold War Europe. While the war in Bosnia was a manifestation of tectonic movements in
the post-Socialist South-Eastern Europe, the period of state-building which followed it, exhibited
the evolution of international approach to the notions of conflict settlement, peace-building and
sovereignty. This article deals with the role played by the High Representative as a central figure
of international presence in Bosnia. It is argued in the article that by means of a new constitution
created in Dayton and reinforced Office of High Representative, international actors established
protectorate over Bosnia, which, however, was effectively brought down in 2006. Since then the
closure of the OHR has become one of the core question occupying the minds of the Western
decision-makers. We consider this to be a logical misperception on the part of the international
actors as the closure of the OHR alone is unable to kickstart reforms in the country and
normalize socio-economic life of Bosnia.

Key words: Bosnia and Herzegovina, Dayton, Office of the High Representative, former
Yugoslavia, state-building.

Introduction

The history of modern state of Bosnia and Herzegovina (hereinafter Bosnia or BiH) begins in 1995
when existing state structure was created in the result of the bloodiest conflict witnessed by Europe in the
second half of the XXth century. Dayton Agreement which put an end to a war between three main ethno-
confessional groups (Bosniaks, Croats and Serbs) provided for the framing of the decentralized state which
incorporated two entities: Republika Serpska (RS) and Federation of Bosnia and Herzegovina (FBiH),
inhabited by Serbs, Bosniaks and Croats accordingly, and, later, autonomous district of Brcko. Federation
consists of ten cantons, all of which enjoy certain level of autonomy guaranteed by the existence of self-
governing bodies. Annex 4 of ‘The General Framework Agreement for Peace in Bosnia and Herzegovina’
became Bosnia’s new Constitution. It proclaimed adherence of the new state to democratic principles,
established abovementioned entity system, created central state institutions and defined their powers and
responsibilities relative to the powers and responsibilities of the entities. Thereby one of the world’s most
complex and large bureaucratic systems was established. At the current moment BiH state structure
comprises enormous number of presidents, prime-ministers, parliaments, governments and courts which
makes this country first in the world in terms of the quantity of high-ranking officials per capita.

In addition to a large state apparatus, international community represented by the Peace
Implementation Council (PIC) established the Office of the High Representative (OHR), body which was
endowed with the function of the observation of the peace settlement implementation. Its head was to be
appointed in accordance with the UN Security Council decision. Two years after the initial settlement, in
1997, the High Representative (HR) was further entailed with broad executive powers, known as Bonn
powers, which played crucial role in the period of post-war reconstruction and subsequent state-building.

One of the most sensitive and discussed issues within the context of transformation of the Dayton
system is the destiny of the Office of High Representative. It has lost, as it is often argued, its legitimacy
and real power and ought to be removed or rather replaced by the “reinforced” European Union Special
Representative or another (presumably EU-based) institution capable of maintaining the integrity and
stability of the country without outright interference. For instance, this view is being supported in the Policy
Briefing on Bosnia issued by International Crisis Group in 2011 in which the dependency on the decision-
making being practiced by the High Representative is considered to be one of the main obstacles for Bosnia
and Herzegovina to become self-sufficient and eligible for EU membership state.

Immediate post-war period

State framework constructed in Dayton is built upon the principles of the consociational democracy.
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This means that it was aimed at the overcoming of wartime belligerence of the parties and at creation of
conditions which would provide for the consolidation of former enemies within the borders of a unitary
state. With the view of this purpose, sophisticated mechanism of power-sharing and ethnic representation
(giving veto rights and high degree of autonomy to entities), i.e. checks and balances system, was
introduced. According to the idea of its creators, Dayton system would have required three constituent
peoples to share power and responsibility with each other rather than divide it between them. However it
became evident from the scratch that the ideas of the international peace-makers and state-builders were
more of idealistic rather than of realistic nature. The expectations that the system would regulate itself and
that transition to peace would happen pretty fast and smoothly came to grief. It appeared that the mutual
rejection of the former belligerents was deeply rooted in the conscience of the Bosnians. This was
demonstrated by the prevalence of nationalistic rhetoric in domestic political discourse in the first after-war
years.

Dayton Accords conclusively confirmed results of the war in Bosnia: the compromise between three
parties was achieved. The end of the war saw no outright winners and losers as each of the parties had
somewhat fulfilled its purpose. Bosniaks had managed to defend independence of BiH but they were forced
to accept heavily decentralized state instead of a unitary one. Serbs had protected their right to broad
autonomy but not to joining a renewed Yugoslav Federation. Croats, while they had been fighting to
establish federal relations with Bosniaks, virtually attained their goal, however, comparatively small
number of Croat citizens in BiH put them into particularly vulnerable position. Furthermore new
constitution didn’t provide for any special relations between Bosnian Croats and Croatia.

Main dispute over the territory between Serbs and Bosniaks was not resolved by the Dayton
Agreement. Most dangerous was the unclear delimitation of internal borders which threatened to provoke
new outbreaks in violence over the Muslim-dominated cities of Gorazde and Sarajevo. The borders
between the two entities were also blurred. As a result, the possibility existed that one of the parties could
return to military means. In general, one of the gravest defects of the Dayton Agreement was that it didn’t
provide clear solution to the all-Yugoslavian problem — the borders still didn’t match the ethnic territories'.

Post-war internal order in Bosnia was based on the monistic approach to the issue of interrelation
between international and national law. According to this approach international and internal law are
regarded as parts of a single legal framework. Therewith, pieces of legislation adopted in Bosnia must be
compliant with the principles of international law and international obligations taken by Bosnia. This leads
to the de-facto primacy of the provisions of international conventions, statutes and customary international
law3 which together comprise the fundamentals of the international law, over the provisions of internal
law”.

The Dayton Peace Agreement — its provisions, wording and the very initiative of its conclusion — was
inspired by the international actors taking part in the settlement of the conflict. The nature of this
Agreement and the abovementioned peculiarities of Bosnian legislation secured by the new constitution, are
all indicative of partial loss of sovereignty by Bosnia in favor of international community. That’s why
subsequent internationalization of the state-building in BiH does not come as a surprise. All this explains
the logic beyond the activities of the international community in the first post-war period including the
appointment of the High Representative and reinforcement of the OHR with the Bonn powers.

However, the broadening of OHR’s powers didn’t bring instant results and true improvement of
situation in the country had to be awaited for several years. In 1999 the Kosovo crisis distracted attention of
the concerned actors from Bosnia and made the work of international agencies even more complicated,
especially in Republika Serpska. By 2000 there were practically no decisive changes introduced.
Strengthened OHR together with peacekeeping forces were able to maintain the status-quo and prevent the
country from backsliding into war but implementation of the principal provisions of the Dayton Agreement
was very protracted’.

Reforms of mid 2000-s

It was the turn of two centuries which witnessed the breakthrough in the state-building in BiH. At
that time the OHR repeatedly played crucial role in situations of political stalemate. Most significant
changes were introduced under the auspices of the two most prominent High Representatives: Wolfgang

! Boyd, Ch. (1998). Making Bosnia work. Foreign Affairs, 77, 1, 44.

% Policy analysis. The Myth about the Closure of OHR. Foreign Policy Initiative BH
<http://www.vpi.ba/upload/documents/eng/The Myth_about the Closure_of OHR.pdf> (2016, January, 27).
? Chivvis, Ch. (2010). The Dayton Dilemma. Survival: Global Politics and Strategy, 52, 5, 53.

124



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 1 2016

Petritsch (1999-2002) and Paddy Ashdown (2002-2006). Interventions of the OHR very often appeared
necessary for adoption and enactment of a law, implementation of a reform and other actions which were
previously blocked by the resistant domestic politicians. Instead of being an observational and advisory
platform, the OHR spearheaded international presence in BiH and turned it into a protectorate. Externally
promoted reforms gave domestic politicians a feeling that they can dissociate themselves from unpopular
decisions and leave them instead to the OHR, and thereby to preserve their political weight without
departing from nationalistic discourse. This way dangerous trend of the domestic political powers feeling
no accountability for the adoption of critical decisions was established.

Open infringement of sovereignty of Bosnia by the international community was very much in the
spirit of the Dayton Agreement which from the very beginning was at the odds with the traditional norms of
international law. For example, out of three constituent ethnicities of Bosnia only Bosniaks were
represented by their own envoy during the signing of the Agreement in Paris, while Serbs and Croats were
represented by the presidents of independent Serbia and Croatia respectively. Annex 4 to the Dayton
Agreement became new constitution of Bosnia and Herzegovina although its provisions were neither
subject to the preliminary discussion by the parties, nor they were legitimized in the Parliament or via
referendum.

Dramatically large scale of atrocities during the war explains the use of radical measures for
stabilization of situation in Bosnia. In the same manner, intervention into the internal affairs of Bosnia and
breach of its sovereignty by the activities of the reinforced OHR represent an extraordinary measure. It can
be justified for, if viewed within the context of post-modern understanding of the notion of sovereignty. In
accordance with this understanding, sovereignty is a broadly treated notion that does not authorize a
government of a given state to exercise its power over the territory of this state in full without respecting
the interests and rights of its citizens. Beyond the existence of powers, sovereignty envisages the existence
of obligations on the part of a state government. In broad, they include the responsibilities to prevent, to
protect and to reconstruct'. This view is an evident reference to the principle of humanitarian intervention,
which stipulates the freedom (sometimes outgrowing into an obligation) of international community to
intervene into domestic situations in which the inability or unwillingness of the lawful government to
intervene causes mass violation of human rights.

The war in Bosnia was definitely a case in which the international intervention aimed at the
suspension of violence was used. Nonetheless after the hostilities were stopped formally there was no
reason left to create some kind of international protectorate over Bosnia. According to Wolfgang Petritsch:
“Whereas the immediate objective of the intervention in the summer of 1995 was by nature humanitarian —
to stop the carnage, the rationale behind Dayton was much broader: to rebuild

—in its fullest sense of the word — a collapsed state and a deeply divided society, based on democratic
principles. ..a task never undertaken in history before in such a comprehensive fashion™”.

Uncertainty about the goals of a prolonged international presence was accompanied by uncertainty
about the exact limits of powers of OHR and other international institutions. Areas and limits of
applicability of international mandates as well as the mechanisms with which Bosnia had to be governed
weren’t clearly defined in the Dayton Agreement. “The Dayton agreement was rigid where it concerned the
limits to Bosnia self-rule but extremely flexible in relation to the powers that international actors could
exercise over this nominally independent state”. As it was very accurately put by the High Representative
Carlos Westerndorp at the time of his entry into office: “if you read Dayton very carefully... Annex 10
even gives me the possibility to interpret my own authorities and powers™*.

At the same time, HR and representatives of the Peace Implementation Council had repeatedly
proclaimed gradual transition to the so-called principle of “local ownership” to be one of the most
important goals of the state-building in Bosnia. This principle involves gradual transition of power
leverages to the hands of local politicians and civil society, granting them an access to the mechanisms of

! Venneri, G. (2007). Modelling states from Brussels? A critical assessment of the EU-driven state-building of Bosnia
and Herzegovina. Cyprus Center of European and International Affairs, 2007/07, 26.

? Petritsch, Wolfgang. “My” lessons learnt in Bosnia and Herzegovina. Bosnia Daily.
<http://www.wolfgangpetritsch.com/images/articles/2006/2006_05_05_bosnia_daily.pdf> (2016, January, 27).

? Chandler, D. (2006). State-building in Bosnia: the limits of ‘informal trusteeship’. International Journal of Peace
Studies, 11, 1, 25.

* Chandler, D. (2006). State-building in Bosnia: the limits of ‘informal trusteeship’. International Journal of Peace
Studies, 11, 1, 25.
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decision-making and, consequently, shifting the full responsibility for maintaining stability in the country.

After fulfilling its initial tasks in Bosnia, international community moved on to the next phase of
state-building “in accordance with the democratic principles”. The OHR was the main instrument to be
used during this phase. At this moment a very important question arose: where is that brink till which the
use of extraordinary powers of the OHR is still necessary, i.e. for how long can the breach of sovereignty be
justified and legitimized? Apparently, there was found no clear-cut answer to this question and an official
goal of state-building in Bosnia continued to be worded in a vague manner suggested by the following
example: “The High Representative is working with the people and institutions of Bosnia and Herzegovina
and the international community to ensure that Bosnia and Herzegovina evolves into a peaceful and viable
democracy on course for integration in Euro-Atlantic institutions™"'.

In the middle of 2000-s Paddy Ashdown took up the post of the High Representative and started to
vigorously promote reforms. Main achievements of that period include the reformation and centralization of
the Bosnian armed forces under the joint command; reformation of tax system including introduction of the
state-wide VAT and establishment of the Indirect Tax Administration; police reform, though it didn’t meet
the initial expectation of the state-builders and was weakened by the strong opposition of the Serbian side.
All these reforms were dual by the origin, i.e. first, their implementation was among the most fundamental
goals of the state-building process, which was needed to promote cooperation between the entities and,
second, under the Stabilization and Association Process (SAP) launched in the early 2000-s, signing of the
Stabilization and Association Agreement (SAA) was made conditional on the wide range of domestic
changes and thereby reforms became an integral part of the European integration process.

Success of the aforementioned reforms is usually explained via the positive impetus provided by the
active role of the OHR. Indeed, the figure of Paddy Ashdown, his personal qualities, his knowledge of
Bosnia and his ability to directly tackle the most crucial issues were among the most important factors. Also
existence of the Bonn powers in the disposal of the HR allowed him to influence the situation at critical
points and this way to avoid the pitfalls. Awareness spread among the Bosnian politicians of the fact that
the OHR is capable of pushing its initiative through, even despite any strong opposition, being allowed to
displace destructive opposers. This raised the level of domestic compliance with the reform agenda, though
in the most critical and sensitive situations, biased politicians still preferred to take neutral position setting
their faces against the internationally imposed solutions as this allowed them to save their electoral support.

On the other hand, “top-down” approach to reforms, i.e. via the international representatives, had a
lot of remarkable shortcomings. First of all, legitimacy of the OHR powers, in particular after their
broadening in 1997, was called in question by Bosnian politicians on numerous occasions. Second, there
was developed no mechanism to hold the OHR accountable as well as there was no procedure prescribed to
limit its powers, which made him look as a semi-authoritarian ruler. In general, the process of state-building
in Bosnia acquired controversial traits — its goals and its methods were in discord. The main question was:
could a democratic state be built by undemocratic means? Unstable post-war environment and
unsatisfactory results of the first years of transformation revealed the need for new forms and methods of
international presence in the country. These new forms were found and they proved their effectiveness,
however, their implementation resulted in the phenomenon of so-called “European Raj” in Bosnia’.

Despite the failure to fully implement all initial provisions of the police reform, the reforms of mid.
2000-s showed that Dayton system was not a “once and for all” ideal state structure, but that the need for its
amendment was high on the agenda. What is more important, it proved that the cooperation between
constituent peoples is possible though with certain limitations. Thus, reforms of the armed forces, taxation
and police provided an important stimulus for further changes, namely they created the basis for the
discussion of more fundamental revision of constitution.

Crisis of 2006 and emergence of the OHR closure idea

In the post-Dayton period domestic politicians and international actors managed to obtain many
important results such as political stabilization, gradual economic recovery, reforming of separate sectors
etc. However, 2006 became critical for state-building in BiH as it was the last year of successful
introduction of reforms. The main reason for this was the weakening of the High Representative’s figure
and respectively the institutional weakening of the OHR. It happened against the background of worsening
political atmosphere caused by the failed attempt to adopt a constitutional reform.

" OHR General information. Office of the High Representative <http://www.ohr.int/?page_id=1139&lang=en> (2016,
January, 27).
2 Knaus, G., Martin, F. (2003). Travails of the European Raj. Journal of Democracy, 14, 3, 64.
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Upon the resignation of Paddy Ashdown from the HR position, German politician and diplomat
Christian Schwarz-Shilling became his successor. His period in office was characterized by considerable
diminishing of the OHR political influence in Bosnia. Contrary to Ashdown, whose constant use of the
Bonn powers was widely criticized, Schwarz-Schilling tried to maximally reduce his activities and bring
down the number of interventions into Bosnia’s internal politics. This approach appeared to be flawed.
Positive momentum in the reform domain was lost exactly after the substitution of Ashdown with Schwarz-
Schilling. The OHR eventually lost its executive powers and permanently lost its high status. Bosnian
political leaders returned to protection of their interests and nationalistic rhetoric has since then dominated
the political discourse.

In June 2007 Schwarz-Schilling gave up the HR position in favor of the current foreign minister of
Slovakia Myroslav Lajcak. In spite of the fact that the OHR powers underwent no de-jure reductions, de-
facto it no longer had any leverages to influence the real-life situation in Bosnia. Bonn powers were also no
more legitimate, first and foremost, because the politicians of Republika Serpska refused to further
recognize them. In 2007 in the face of the Police reform crisis Myroslav Lajcak attempted to fully restore
his powers by exerting pressure on Serbs. By one of his decrees he tried to limit the ability of entities to
obstruct the work of the Council of Ministers and Parliamentary Assembly. In response to these hostile
actions president of RS Milorad Dodik completely blocked up the work of the Council of Ministers by
withdrawing Serbian representatives from the government. International community had nothing to do but
to look for a compromise. This virtually demonstrated to Bosnian political powers that the era of the OHR
supremacy was over'.

The face-off between the HR and Dodik ended up with the adoption by the National Assembly of
Republika Serpska of the declaration advocating for the return of all powers (as of 1995 and later)
transferred from RS to the central state government. The list of the powers in question included 68 points
embracing such spheres as customs duties, judiciary, foreign trade and others”. Newly appointed HR
Valentin Inzko, who had right from the start adopted harsh position against the Serbian obstructionism,
abolished the declaration of the RS National Assembly by means of using Bonn Powers®. The conflict
continued till 2010 elections, when it came to nothing. Nonetheless, since then there were no instances of
the Bonn Powers use. Their usage if compared to the beginning of 2000-s has become far more
counterproductive.

Sharpening of interethnic nationalism during political crises, constant threats from RS to hold
referendum on secession etc. indicate the lack of will among the Bosnian politicians from both entities to
seek political compromise. In these conditions and given the absence of real power with the OHR, it is very
important for international community to make it clear for politicians inclined towards nationalism and
separatism that the main priority of internationals in BiH is to maintain the country integral and stable.

At the end of 2000-s the idea of closing the OHR spread among principal international players in
BiH. It was proposed not just to close the Office but to pass its authority to the so-called “reinforced” EU
Special Representative (EUSR), which, nonetheless, wasn’t supposed to have the full power of the OHR.
Supporters of the suggestion to transform OHR into strengthened EUSR motivate this step by the necessity
to bring an end to prolonged political crises which have been plaguing Bosnia for almost a decade already.
In their opinion it is important to give into hands of national leaders of Bosnia full responsibility for the
future of their country as this would teach them to come to terms with each other and thus reforms would be
implemented faster. In happened in many cases that politicians in Bosnia fully relied on the OHR and at the
same time boycotted his decisions if they were against the interests of their party. The other argument in
favor of the OHR closure is that it had de-facto lost its legitimacy and therefore became ineffective®.
Whereas the Bonn powers have basically become non-applicable, existence of the High Representative yet
having a right to use them serves as a source of political contentions and instability.

' Bosnia’s incomplete transition: between Dayton and Europe (2009). International Crisis Group. Europe Report, 198,
13.

2 Belloni, R. (2009). Bosnia: Dayton is Dead! Long Live Dayton! Nationalism and Ethnic Papers, 15, 3-4, 367.

3 Decision Repealing the Conclusions of the Republika Srpska National Assembly No. 01-787/09 and No. 01-788/09
adopted on 14 May 2009. Office of the High Representative. <http://www.ohr.int/?p=64587&print=pdf > (2016,
January, 27).

* Bosnia’s incomplete transition: between Dayton and Europe (2009). International Crisis Group. Europe Report 198,
15.
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Closure of the OHR was first officially announced at the meeting of the PIC Steering Board in 2006,
at that time it was planned to end up the HR’s mission in Bosnia in 2007. Consequently, the date of closure
was postponed two times and after that, the very approach to this issue was changed cardinally. Instead of
setting deadlines for the termination of the OHR, it was decided to make it conditional upon fulfillment of a
number of requirements'. Therefore in 2008 the so-called “5+2” agenda was introduced. Its essence is that
the OHR will not be closed until the political leadership of Bosnia reaches five objectives and fulfills two
conditions. Five objectives include an adoption of a series of laws tailored to guarantee the rule of law and
fiscal sustainability, as well as to resolve disputes over the district of Brcko and over the distribution of
state property and defence property. Two conditions are: signing of the Stabilization and Association
Agreement and “a positive assessment of the situation in BiH by the PIC Steering Board based on full
compliance with the Dayton Peace Agreement™.

Till now the “5+2” agenda has not been fulfilled. Protracted political turmoil, which followed the
2010 elections, social unrest of 2014 and stillborn elections of the same year, failing to bring about fresh
ideas and new faces, are all indicative of the chronic problems in BiH and they all distracted attention of
local politicians from the OHR issue. In these circumstances, the OHR has not been closed due to the lack
of political will. The other explanation considers not simply the unwillingness to get rid of the OHR
because of the difficulty of “5+2” fulfillment, but the latent intent to preserve it. To the date, it stays clear
that the sides are not yet politically mature enough to be fully accountable for the situation in their country.
Domestic leaders got used to the situation in which there was always an international power, which could
be counted on as the one to carry the responsibility at critical points. “...the ‘autocratic’ OHR has likely
played an important stability-enhancing role since Dayton as, with the assistance of the Bonn powers, it has
been able to remove contentious decisions from the hands of domestic political actors™.

Assessments of the OHR profile and its activities during the last 15 years are very ambivalent.
Supporters of its closure, among other motives, point out undemocratic nature of this institution. Inherent
despotism of the methods exercised by the former High Representatives did not promote democracy in the
country, while their radicalism pushed Bosnian political powers towards nationalism as a primary mean of
protection of their national interests. Thus, the Bonn powers overuse eventually worked in favor of radical
politicians, who gained their political weight through opposition to the HR*. It was possible to ignore
negative effects till mid. 2000-s as the OHR was all but only really effective tool of transformation of
Bosnia. But nowadays the OHR effectiveness stays low and hence there are no more reasons to preserve it.
That is why it is often considered that its closure will be helpful for lowering the conflict potential.

The OHR protectors usually call it one of few factors bringing stability to BiH. Despite its growing
ineffectiveness and illegitimacy the OHR is still an element of interethnic deterrence as it represents an
international presence’. At the same time, the HR should not be synonymous to the EU representative as he
reports directly to the UN Security Council and PIC, which encompasses all the parties concerned with the
future of Bosnia. This way, it is important to preserve the OHR (or other international institution endowed
with the same powers) as a symbol of international community’s concern over the situation in BiH. The
Bonn Powers, though not applied on a daily basis any more, are still potent of guaranteeing security and
stability.

Conclusion

Thus, in our opinion international players should, first of all, pay their attention to the effectiveness
of their mission in Bosnia, instead of making efforts to curtail it at any price. If the existing tool (i.e. OHR)
has exhausted its constructive potential, it must be replaced or gradually transformed. However, the basic
principles of the Dayton Accords must not be abandoned until the state system based upon them is
reformed — until it becomes sustainable and effective. Downsizing of international presence and substitution

! Policy analysis. The Myth about the Closure of OHR. Foreign Policy Initiative BH
<http://www.vpi.ba/upload/documents/eng/The Myth about the Closure of OHR.pdf> (2016, January, 27).

? The “5+2” Agenda. Office of the High Representative <http://www.ohr.int/?page id=1318&lang=en> (2016,
January, 27).

3 Domm, R. (2011) Next steps on Bosnia—Herzegovina: key elements to a revised EU strategy. Southeast European
and Black Sea Studies, 11,1, 58

* Juncos, A. (2012). Member state-building versus peacebuilding: the contradictions of EU state-building in Bosnia
and Herzegovina. Fast European Politics, 28, 1, 69.

> Policy analysis. The Myth about the Closure of OHR. Foreign Policy Initiative BH
<http://www.vpi.ba/upload/documents/eng/The Myth_about the Closure of OHR.pdf> (2016, January, 27).
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of the OHR with the reinforced EUSR under the conditions of instability and overarching ambiguity is a
premature and ill-considered step.

The shape, which the new international institute or modified OHR will take in future does not have
primary importance. The greatest concern of international community currently is to preserve its presence
in the country. At the present stage it is definitely preferable to refrain from outright and nondemocratic
interventions. Any forceful imposition of legislature and decisions may lead to discrediting of the
strengthened EUSR or any other alternative institution — just the way it happened to the OHR. At the same
time there must exist an instrument for situations of emergency, although the list these situation must be
strictly limited.

To the date, regardless of the outcomes of the dispute over the OHR closure or transformation, there
have been virtually no progress achieved in this domain. Objectives and conditions put forth in the “5+2”
agenda have been almost completely ignored by the Bosnian political powers. Amid achievements we can
recall only a formal signing of the SAA (hasn’t yet come into force) with the EU in 2008 and separation of
the EUSR from the OHR and the former’s transformation into a separate institution, as of 2011. Meanwhile
the PIC continues at each of its meetings to ascertain absence of progress with objectives and conditions of
“5+2”, and calling unto the authorities of Bosnia to take measures necessary for resolving of the
outstanding issues.
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SUBCULTURE OF POWER IN MODERN UKRAINE:
FEATURES OF PRESIDENTS' VALUE CODE

The article investigates subculture of power. Particular attention is paid to the study of the
language of politics as a means to obtain information on the essential attributes of ideology of
representatives of the ruling class in Ukraine. The object of the study is inaugural addresses by
the Presidents of the country. The main cluster of analysis has been universal components of the
political and anthropological project implemented by the elite in the subservient society: state,
power, man, society, country. The author has established the relationship between the value
code of the heads of state and the politics implemented by different groups of the ruling elite at
different stages of development of the independent Ukraine.

Key words: political culture, political power, subculture, language of politics, content analysis.

Study of the essence of political power as one of the manifestations of sociality involves the
scientist's address to such cultural patterns as models of domination — submission, stereotypes of thinking
and behavior, ethical and aesthetic norms rooted in the civilizational matrix of a large social group. The
combination of these patterns forms a so-called "subculture of power," which is interpreted in two ways: 1)
as a part of the political culture of a particular society, responsible for the creation of the "political human"
and 2) as a "society of power", realizing the policymaking functions and their implementation in practice.

A methodological problem associated with the identification of the nature of the subculture of power
is its closed nature generated by attempts of representatives of the political class to move away from the
"annoying presence of amateurs". Nevertheless, even in a totalitarian regime, members of the society of
power enter in political communication with citizens, which is certainly materialized in the language of
both power entities and subjects of power'. Thus, studying the language of policy makers can potentially
provide information about the nature of the aforementioned subculture of power. Research of the language
of politicians is of particular theoretical and practical value for such "leadership communities" as the
Ukrainian one, directions of political reforms, which largely depend on the manifestations of subjectivity
demonstrated by leaders of the ruling elite.

Characterizing the state of scientific development of the "language policy" problems, we should note
that its condition is quite satisfactory. In particular, the nature of political processes by identifying the
specifics of linguistic structures used by leaders was studied (at various times) by foreign and domestic
historians (A. Ludtke), linguists (N. Petliuchenko), psychologists (O. Shestopal), political scientists
(V. Petrenko), etc. In particular, a group of Russian scientists led by O. Shestopal dedicated its research to
studying the affective and cognitive components of the personalities of politicians using the method of
qualitative content analysis of their speeches. This method implied the translation of textual information
into quality indicators, followed by interpretation of its results”.

The author of this article believes that the method used by O. Shestopal is quite suitable to identify
characteristics of operating codes of representatives of the Ukrainian society of power. The object of the
study was the Presidents' inaugural speeches, describing the insight of the leading representatives of
domestic politics of a society, which they govern. The main clusters of the analysis were components of the
political and anthropological project implemented by any society of power: state, power, man, society,
country. In this case, a "cluster" meant a combination of several homogeneous text elements, which formed
a synonymic row with one of the central concepts and served as epithets towards it, characterizing the
completeness and visualization of the politician's ideas a certain component of social life. Content analysis
was selected as a method to obtain the required information. It was carried out using the Word Stat software
and manual processing of text arrays in question.

! Basosuk, T.I1. HOpMaTHBHO-CHMBOJIMUECKHE CTPYKTYPBI H HI0JOTHYECKas HHTEPAKTHBHOCTS. Oduyuansuoiii catim
aicyprana Honumuueckasn excnepmusa. <http://www.politex.info/content/view/320/>.

% llecroman, E.B. (2011). IIcuxomornueckuii MOX0x K aHAIH3Y POCCHHCKHX TIOTHTHYECKHX YIAT. Becmuux
Mockogckoeo ynusepcumema, 6, 74-88.
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The inaugural speech by L. Kravchuk contains 739 concepts. In the President’s address, the state is
represented by 75 linguistic units (10% of the total text array). It is characterized by a mix of metaphors that
add to this political phenomenon both purely modern features ("democratic", "legal"), and primordial —
nativist attributes ("full-blooded", "our"). There are also elements of constructivist perception of the state
("the state is built", "state formation"). The analysis of L. Kravchuk's speech gives reason to conclude that
while occupying the highest political position in the country, he had a good understanding of the functional
load of the state as a social institution and perceived its presence in key areas of public life as quite
justified. This is confirmed, in particular, by phrases such as «supports» (the economy, education, science,
culture, G. Grabina), "has structures of economic governance", "establishes a system of (social)
guarantees”, "partner of the society"', etc. As a person who has gone through the main stages of political
socialization within the system based on overtly paternalistic values, L. Kravchuk sometimes defines the
state as a "panacea" to solve social problems: civil welfare ("does not withdraw legal income"), integration
("idea of statesmanship"), interfaith relations ("state program of regulation..."). However, he is well aware
of the peculiarities of the current stage of development of the Ukrainian society. That is why his speech also
contains such phrases as "privatization", "cost cutting and budget deficit reduction", "withdraws from the
functions of the manufacturer", etc.

The foreign policy status of Ukraine, rooted in the first President's worldview, is manifested in such
linguistic constructions as "a full-fledged subject”, "non-nuclear and neutral", "European", etc.

L. Kravchuk mentions power in his speech, 12 times (1.6%), which quite conforms to the paradigm
of the European Enlightenment, being represented by such phrases as: "the source of power is the people",
"separation of powers", "trust in power", etc.

However, the general sense of connecting the word "power" to the word "president" ("powers of the
President", "presidential power" (the latter was mentioned at least twice, G. Grabina) shows that
L. Kravchuk perceived this institute as a particular political stabilizer of the Ukrainian society”.

The society, along with such forms of political organization of men as people and nation, is
mentioned in the speech 34 times (4.6%). Like any politician that initiates a qualitatively new stage of
history in "his" community, L. Kravchuk uses elements of retrospective, prospective and perspective
stratagems of its legitimation. Naturally, the politician’s speech contains such constructions as "ancient
roots", "historical memory", "spiritual self-determination” and others. L. Kravchuk's political worldview
also contains certain victimization of the national history ("thoroughly destroyed", "starved", "tormented"),
definition of the current "enemy" of the nation ("corruption and organized crime"), and determination of
collective prospects ("aspiration for freedom"). The image of "desired future" is delivered through such
phrases as "national wealth", "harmony", "trust"’. The aforementioned paternalism is represented in this
section of the speech by an image of the society as a certain "family", which includes "sons and daughters",
"grand- and grandparents", all "served by the President".

The man (citizen) is mentioned in L. Kravchuk’s speech 22 times (3%). The "axiology of man" of the
first President of Ukraine is represented by such structures as "owner", "businessman", "believer and
nonbeliever", "universal norms", etc. Logical connections with previous subjects of the speech, in which
one of the mandatory elements is the state, are references to the economy that "works for man", "the
individual's right to dispose of their income", "protection of human life and property", etc.

Ukraine is mentioned in the text 50 times (6.7%). In a fairly bright picture sketched by L. Kravchuk,
the country is "rich", "independent”, "new", rising from its knees and walking the way of "panhuman
civilization"*. This "Ukrainian home" in possession of "land — mother of wealth" endowed with educational
and cultural potential is represented by the President as part of the European security system, a territorially
integral, non-nuclear European country.

As can be easily seen, the image of Ukraine as a political community, the understanding of functions
of the state and power, the "anthropological project”" of L. Kravchuk, presented in his inaugural speech,
demonstrate the fullness and complexity of the political doctrine of the first President of Ukraine. There are
valid reasons to believe that it is due to such complete "political picture of the world" that L. Kravchuk and
the current national elite groups ruling under his guidance managed to attain success in asserting a new

! Buctyn IIpesunenrta Yxpainu JI.M. KpaBuyka Ha ypouucromy 3acinansi Bepxosuoi Panu Ykpainu S rpyaus 1991 p.
Odgiyitinuii caiim Bepxosnoi Paou Yxpainu. <http://static.rada.gov.ua/zakon/skl11/BUL14/051291 421.htm>.
2 .
Ibid.
> Tbid.
* Ibid.
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political system, retaining the political situation in the country, achieving international recognition of
Ukraine, etc.

The inaugural speech of the second President of Ukraine, L.D. Kuchma, is represented by an array of
940 terms. The state is mentioned there 25 times (2.6% of the total number) and is described by the
politician ambiguously: 1) as an important institution under formation, and 2) as a kind of "our", "alive",
"multinational" creature. L. Kuchma abandons the traditions of paternalism (at least declaratively), defining
the state as "no icon" existing for the people, designed to work effectively for them. The image of "desired
future" for L. Kuchma in this subject is a "wealthy", "democratic", "stable" and "strong" state'.

Power is mentioned in the text 13 times (1.4%) and is presented as a force for reforms, which should
be applied "firmly" and "effectively". However, this requires "strengthening of the single executive
vertical", "stabilizing relations between branches of power", preventing its "seizure by the criminal world".
Just as in L. Kravchuk's speech, the President is determined as the central element of power.

Mentioning the society (people, nation) 32 times (3.4%), the second President of Ukraine speaks of
civic consciousness, cultural development, multiethnicity of the society. L. Kuchma's overall evaluation of
Ukraine's social development is full of alarm: he repeatedly mentions crisis in different contexts, and the
society is defined as "dying out".

The concept of a "Man" (citizen) is used by L. Kuchma 16 times (1.7%). Interestingly (in terms of
determining the specifics of the President's "anthropological project"), while mentioning the "human
rights", L. Kuchma forms a model of a "socio-economic" rather than "political" man, operating such
definitions as "honest work", "protection", "right to hope", "social protection", etc.

The image of Ukraine of the second President (mentioned 54 times (5.7%)) has dual nature: it is, at
once, both "dear mother" and "the state" undergoing systematic and radical renovation. Unlike his
predecessor, L. Kuchma defines Ukraine as an industrial country — a part of the Eurasian space. With
respect to the latter, the President uses the term "integration", representing Ukraine's leadership in this
process as the "image of the desired future"”. A careful reading of the text of L. Kuchma's inaugural speech
enables to explain his integral image of Ukraine as a political community: it walks through a thorny path for
a better life. Moreover, this "journey" is represented as the last serious test, followed by "peace", "harmony"
and "well-being" for all citizens.

The state is mentioned in the speech 46 times (3%). Apparently, by fixing the end of the stage of
"development", L. Kuchma marks the state with such linguistic structures as "reinforcement of the state",
"state machine", "legal blocks of the state".

There were also qualitative changes in the geopolitical positioning of the Ukrainian state in
L. Kuchma's mind. Since then, it was a "powerful regional state", a "transit state", located at the "crossroad
of Europe"”.

In his 1999 speech, L. Kuchma depicts power in a purely functionalist sense. Mentioning it 12 times
(0.7%), the President represents it as "state", "consistent", designed to provide the society with
"consistency” and "dynamism". According to L.Kuchma, value claims to power are its "honesty",
"responsibility” and "civility".

The society (people, nation) is mentioned by L. Kuchma 85 times (5.4%). The politician strongly
believes that "the society will no longer wander from the track", that strength of the community is provided
by "connection between generations", "social contract”" and "spiritual rebirth." Plunging into the theme of
national life, the President allegorical uses the conceptual apparatus of chemistry, recalling the "enzyme of
nation" (intellectuals) and its "political crystallizers" (political parties). Completeness of the transition
period is further manifested through the fact that the state (and, obviously, the elites, G. Grabina) finally
obtains an opportunity and obligation to "cultivate the field", "the abandoned field" of the society”.

In the text in question, a "man" (citizen) is mentioned 29 times (1.8%). The author uses such
structures as "rises of the human spirit", "unleashed potential of citizens", "civil vocation". However,
praising "the rights and freedoms of man and citizen", the President also uses the phrase "honest before God

! Kyuma, JI.ZI. (2000). TIpomoBa 3 Haroau CKJIaJaHHs MPHUCATH HA BIPHICTh YKPATHCHKOMY HapOJ0Bi Ha YPOUHCTOMY
3acinanni BepxoBnoi Pagu, 19 nunus 1994 poky. Bipio 6 ykpaincexuii napoo. Kuis: AnbrepHatusy, §8-11.
2 .

Ibid.
? Kyuma, JI.JI. (2000). Inasrypaniiiaa npomosa, Hamionansauit [Tanam «Ykpaina» 30 mucronaza 1999 poky. Bipio 6
VKpaiucvkuil Hapoo. Kuis: AnbrepHaTtuBu, 446-451.
4 .

Ibid.
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and people", assigning priority among the objects of political accountability to a sacred substance (even
more imaginary than "people").

Characterizing Ukraine (87 references, 5.6%) in the second inaugural speech, L. Kuchma uses
primordial characteristics. According to the President, Ukraine is the mother leading a full-blooded
independent life.

Over again, L. Kuchma refers to God and "believes in Ukraine". Here, the image of "desired future"
for him is an independent European country that has earned international prestige'.

Features of L. Kuchma's inaugural speech during his entry in the second term characterize this
politician (among others) as the bearer of conservative ideas about the proper state of Ukrainian public life:
the researcher faces a certain collective project, the main components of which were largely shared by the
class of Ukraine ruling at that time. However, as is well known from further events of the national political
history, there was also a group of leaders who proclaimed an intention to formulate an alternative "agenda"
for Ukraine. The central figure of this group was V.A. Yushchenko.

V.A. Yushchenko's inaugural speech declared on the Independence Square in January 2005 contains
945 terms. The state is mentioned in the speech 8 times (0.8%). During its characterization, the politician
uses retrospective metaphors: "thousand-year history", "Russian Truth", "Cossack republic" and others.
Only one attribute of the state can be undoubtedly treated as modern: "the rule of law"*.

The image of power in V. Yushchenko's speech is described in a purely moralizing sense (6
references, 0.6%). The most vivid epithets used in this subject were follows: "democratic", "honest",
"patriotic", "moral". Relatively "objective" attributes in V. Yushchenko's image of power include only
"professional" and "out of business".

Collective forms of human existence (society, people, nation) are mentioned in the President’s speech
24 times (2.5%). Linguistic structures used by the politician can be divided into two groups: primordial —
nativist ("sons and daughters”, "heroes see from heaven", "protect their sources", "descendants of
generations") and moral — ethical ("honest nation", "wealthy", "solidary"). Conditionally "program"
attributes of the nation in this respect include only one phrase: "a nation of self-governing communities'.
At the same time, V. Yushchenko's inaugural speech contains a brief yet vivid description of the political
process deployment in the country: "onward and upward". The third President of Ukraine sees the country
as rising to a certain "city of God", where the value imperatives of the good, honesty, patriotism, etc. will
be actually implemented.

The characteristics of a man (citizen) presented by V. Yushchenko in his speech implies that the
President has dominating motivation for affiliation. Using these words 8 times (0.8%), the politician resorts
to such epithets as "friend", "equal", "solidary" and "free".

Ukraine (country) is mentioned by V. Yushchenko 69 times (7.3%). Given the frequency of
references and the nature of epithets used to depict it, we can say that this is a central element in the
President's political worldview. The most emotionally rich epithets in this respect are "plow-treated land",
"riches of the earth", "garden of Ukrainian culture", "old and young trees", "root", etc’. The presence of
such specific characteristics of Ukraine in the fourth President's operating code well correlates with an
image position of a "national leader" used by the politician during the 2004 electoral campaign and has
enabled him to recover the deeper layers of the collective consciousness of ethnic Ukrainians, mobilizing
them for political participation to support the project proclaimed by the future President.

Ukraine's geopolitical status is determined eloquently and concisely in V. Yushchenko's speech. For
him, the country is "European" and "not a buffer".

The political worldview of the fifth President of Ukraine, V. Yanukovych, is in many ways polar to
the same indicators of V. Yushchenko's outlook.

The whole inaugural address by V. Yanukovych is presented with 600 terms. The state is mentioned
by the politician 25 times (4.1%).

Just like his predecessors, V. Yanukovych has an ambiguous image of this institution. On the one
hand, in the politician's mind the state appears as a powerful paternalistic structure. This is confirmed by

! Kyuma, JI.ZI. (2000). InaBrypauiiina npomoa, Hanionansauii [Tanan «Ykpaina» 30 nmucronana 1999 poky. Bipro 6
ykpaincoxuil Hapoo. Kuis: AnbrepHatuBy, 446-451.

2 IOmienko B.A. Inayrypauiiinnii BucTyn Ha Maiinani Hesanexnocti. Ogiyitinuii caiim eudanus Ypaincoka
npasoa.<http://www.pravda.com.ua/articles/2005/01/23/3006391/?attempt=1>.
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* Ibid.
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such phrases as "must save", "bring on the road", "controls". However, this powerful institution in the
imagination of V. Yanukovych "wanders in political twilight", in the "labyrinth". The newly elected
President sees his function in bringing the country out of it. After all, he comes to this position "by God's
will" (though "submitting to the people", G. Grabina)'.

V. Yanukovych has prosaic philosophy of power. While mentioning it directly 4 times (0.6%), he
uses such linguistic constructions as "state", "effective", "branches of power" and others. Combined with
the previous subject, power is perceived by the politician as a purely instrumental key and is not endowed
with any sacred significance by itself.

The image for the society (people, nation), despite that it is frequently mentioned by the President (13
times, 2.1%), is characterized by simplicity of the synonymic row. For V. Yanukovych the Ukrainian
political community is presented only as "the people of Ukraine" and "Ukrainian people", while the image
of "desired future" — as a "post-industrial society." Based on the given material, it will be quite reasonable
to conclude that these subjects are not central for the political philosophy of the fifth President of Ukraine.

The "anthropological project" of the politician is even more metaphorically-poor. Mentioning the
man (citizen) 8 times (1.3%), he uses only two definitions: "common" and "ordinary"*. In relation to
subjects connected to the interpretation of the nature of the state and power, this feature of interpretation of
human nature by V. Yanukovych is more than eloquent and largely explains the peculiarities of his future
political career.

Ukraine (country) is mentioned in V. Yanukovych’s inaugural address 24 times (4%). The majority
of the characteristics used by the politician can be defined as emotionally neutral: "free", "strong",
"deserving prosperity."

The President defines his main task as "to unite the country”, "to regain trust", however, these theses
are not developed any further. The characterization of Ukraine's geopolitical status, given by
V. Yanukovych, is an evidence of certain reverse to a multi-vector course. The President actively using
such structures as "a bridge between the East and the West", "part of Europe and part of the former Soviet
Union", etc. However, this peculiarity of the politician’s worldview is an evidence of certain pragmatism
rather than lack of a foreign political doctrine: a desire to get as much "bonuses" from existing centers of
gravity of the system of international relations as possible.

The inaugural speech of the sixth President of Ukraine, P.O. Poroshenko, is one of the largest in
volume (1107 terms). The state is mentioned in the address 15 times (1.3%). Recognizing the deep "crisis
of statesmanship", the President names the following highest values: unity, unitarity and territorial integrity
of the state’. Symptomatically, the construction "unity" is also used by the President to other components of
a political picture of the world. The President's "axiology of the state" is revealed through such epithets as
"democratic" and "legal". Interestingly, the text of his inaugural speech contains almost no phrases that
would describe him as an adept of the system of state paternalism.

The characterization of power (9 references, 0.8%), presented in P. Poroshenko’s speech, indicates an
attempt to convey to the audience the idea of the crucial nature of the stage of the political process, to which
Ukrainians are witnesses and participants. Describing the power of his predecessors, the politicians use
such structures as "dictatorship", "illegitimate", "colonial", etc. Therefore, in his opinion, an urgent task of
the society is to "reset" power in order to make it "non-usurped" and "decentralized". The means for this
fundamental change should be a certain "anti-corruption pact" between the elite and the people”.

The latter, along with the society and the nation, is described by the President in a very metaphorical
way (16 references, 1.4%). For P. Poroshenko, the Ukrainians are "living light", a "political nation" with
their "ancestors and prophets", a "pantheon of heroes", etc. Just as with L. Kravchuk and L. Kuchma, in the
mind of P. Poroshenko the Ukrainian people are wanderers. However, their journey is presented by the
President as "a return to the Great Motherland", which, according to the politician, is Europe.

The man (citizen) is mentioned by P. Poroshenko 16 times (1.4%). He is deeply convinced that the

: SAnykosuy B.®. Bucryn 3 Haroau inayrypauii y Bepxosuiii Pani Yxpainu. Oiyitinuii caiim éudanus
Kopecnonoenm.<http://korrespondent.net/ukraine/politics/1051097-inauguracionnaya-rech-prezidenta-ukrainy-
yanukovicha-polnyj-tekst>.

> Ibid.

’ Hoporenko I1.0. Buctyn 3 Haroau inayrypauii y Bepxosniii Paxi Yipainu. Ogiyitinuii caiim sudanns
Kopecnonoenm. <http://korrespondent.net/ukraine/politics/3375056-ynauhuratsyonnaia-rech-poroshenko-polnyi-
tekst-y-vydeo>.

* Ibid.
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citizen "has changed" — he is now a "patriot", a "warrior" that defends his "rights and freedoms", one of
which is the right to "prosperous life"'. Researchers should pay attention to the phrase “human capital” used
by P. Poroshenko. Provided that it is not only a bait included by the speechwriter in the President's speech,
but an actual part of the President's ideology, there are reasons to hope for qualitative changes in the state
humanitarian policy.

Ukraine (country) is mentioned by P. Poroshenko 55 times (4.9%) and is represented as a "family"
whose independence is seen by him as a "holy promise". This sacred family returns to Europe through
modernization processes, and "the image of the desired future" here is its "high technological
effectiveness"”.

Overall, P. Poroshenko's political worldview, as follows from the analysis of his inaugural speech,
combines the features inherent in all his predecessors except V. Yanukovych: the speech contains a
moderate share of primordialism (mainly in the characteristics used in relation to Ukraine, country and
people/nation), modernism and functionalism in interpreting the nature of the state and power. The
President's language is quite imaginative, and the synonymic row used by him indicates the fullness and
complexity of P. Poroshenko's political picture of the world.

Despite the general declarations on modernization, reform and creation of the "political nation",
through their value codes the Ukrainian politicians appealed to a community of qualitatively different
etiology — the "old", "ethnic" nation.

The image of "own" social group was represented by them using nativist, primordial epithets, which
emphasized the belonging of the community to a specific space-time continuum. A rather obvious rural
synonymic row used by the Presidents of the country allows stating that the society in their operating code
is a passive object of administrative influence rather than an effective political entity.

Certain "deviations" from such paternalistic "agenda" for the society are contained only in the text of
the inaugural address by P. Poroshenko. This gives grounds for moderate expectations that in the minds of a
"conventionally new" group of the ruling elite there is a shift from traditionalist worldview towards its
modern variant with an appropriate system of political values and life guidance.
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INTERACTION OF POLITICAL SPHERE
WITH CREATIVE SPHERES AND OVER-SPHERES
OF PUBLIC LIFE

In the article the author offers classification of spheres of public life and fixes the concept «over-
sphere of public life». The paper approves that interrelation of political sphere with other social
spheres in circulation of social over-sphere is manifested in two aspects. On the one hand, policy
is determined by economic, spiritual, political, cultural, ethnohistorical factors, but on the other
hand, political sphere is able to influence these areas, to penetrate and interact with them. That
happens owing to the fact that a political sphere is designed to: (1) provide conditions under
which creation and appropriation of public values, produced within material, spiritual, cultural
and other spheres, could be consistent with the interests of various social groups, implemented
through power as a tool to distribute values in a society; (2) political sphere is present in all
spheres of social life through its inherent regulatory functions. Eventually, the degree and
intensity of impact of political sphere at people’s life (social over-sphere) in any country is
conditioned by a type of society, a model of citizenship and a form of state in a country.

Key words: political sphere, over-sphere of public life, consumer or consumetive over-spheres,
productive (creative) spheres.

Any modern society is the integrity of interrelated spheres, systems, subsystems, branches and other
"plots" of human activity. Each of them has its own structure, functions, tasks and features; each forms,
develops, reforms based on their own, unique natural, social, economic, spiritual, cultural environment,
internal and external political circumstances, experience, traditions and so on. But, processes in the political
sphere define further development of society and state in a country. Considering the afore and Ukraine’s
way towards irreversible reformation changes, interaction of the political sphere with other spheres of social
life gets sharp and loud public resonance.

Spheres of public life differ depending on the type of social activity that people carry out in each
sphere, the kind of roles they perform, which obligations assume, what values are professed. Each sphere
has its own relations, institutions, ideology, culture, i.e. forms of interaction. The concepts of social,
political, economic, cultural, spiritual and other systems are considered as theoretical models that
structurize, arrange mentioned spheres as a triadic interaction of relations, institutions, ideologies, and
become their paired concepts.

In our previous publication' there was a try to determine the number of spheres of public life, which
to this day remains debatable; we proposed a new classification of spheres of public life with the consent of
its author - academician, Professor [.M. Varzar who voiced this opinion at a meeting of the Specialized
Academic Council on Science at Ivan Franko National University of Lviv in March 2013.

.M. Varzar put forward a proposal to acknowledge these two groups of spheres: productive and
consumer. With the consent of the author, we renamed these areas as follows: 1) productive or creative —
encompasses creative abilities of an individual as a willingness to accept and create fundamentally
innovative ideas that do not coincide with traditional patterns of thinking and become an independent factor
in structure of talent, and the ability to solve problems that arise in static systems. Productive or creative
sphere includes economic, spiritual, political, cultural, ethnohistorical spheres; 2)consumer or
infrastructural over-spheres will be called in this paper consumetive (lat. consumo — to consume).
Consumetive spheres (or infrastructural over-spheres) include social, legal, ethical, communicative,
informative (table 1). Element structure of both groups remains unchanged, i.e. it has the same three
components: 1) relations; 2) institutions; 3) ideology.

! Timamrosa, B.M. (2014). Haxcdepn i cepu B TeOpeTHUHii Ipr3Mi 3MICTY TIOTITHIHOTO XHTTS CyCIiIBCTBA K
cucremu Ykpaina. Kuis: [Torimuuni Hayku ma memoouxa uKiadants coyianbHo-noaimuynux oucyuniin, 15, 80-81.
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Table 1
Spheres and over-spheres of public life
Productive or creative Consumer or consumetive
spheres over-spheres
1. Economic 1. Social
2. Spiritual 2. Legal
3. Political 3. Ethical
4. Cultural 4. Communicative
5. Ethnohistorical 5. Informative

To this we add that in early 2015, Lviv publishing house “New World — 2000” published
encyclopedic Reference Dictionary “The newest political vocabulary (neologisms, occasionalisms and other
modernisms)” under the general editorship of N.M. Khoma. This dictionary fixed the concept over-spheres
of public life, namely: “... it is the expanse of social and collective life, where foremost takes place
satisfaction of average being needs and interests associated with consumption of previously created values
and fundamentals values for being of an individual and a society as the whole™".

Based on the theme of this article, we’ll trace the interaction of political sphere with: (1) productive
(creative) spheres, and (2) over-spheres (consumer or consumetive).

1. Economic sphere. In the last quarter of the eighteenth century Adam Smith pointed out that along
with a political sphere there is “demanding neighbor and rival” in any society - economic sphere. In the
“Inquiry into the Nature and Causes of the Wealth of Nations” (1776) Smith came close to formulating
“explosively-topical” even nowadays thought about political and economic determination of the type of
social order in the abstractly taken and medium-rich country. Correlative roles in these modification
processes belong to a state, which under all conditions is central element of a political sphere, but not under
all conditions is an economic entity®. For this he identified three ways of positioning of political and
economic spheres of public life.

Firstly, if political sphere is linear neighbor to an economic sphere, in such a country democratic
social order gradually emerges. In such conditions a state hardly intervenes economic life of a society, if
not to consider development of economic and commercial legislation by a parliament (political body) as
“interference”. Almost a hundred years later, K. Marx (in the first volume of his “Capital”) noted: in such
society a state serves as the “night watchman” of bourgeois property from “revolutionary attacks of the
proletariat”.

Secondly, if a state is not very strong economic owner, political and economic spheres “as if share
the power among them”. Under such conditions and under power impulses from a state a society
irreversibly divides into classes and strata and gradually becomes authoritarian by the main political and
economic grounds. The tone of public life is set by “authority of economic ownership in all conceivable
forms” (later it would be called “capital”). Authoritarianism as such is under dominant influence of state
political power, i.e. under the influence of political sphere.

The “third” item A. Smith left the shortest argued: in a country where “politics through a state or a
state through politics dominates economy, - as in the eastern despotisms, - in such country society is
totalitarian...””.

Spiritual sphere. In enlighten (barely united in 1870) Germany sociologist F. Tonnies in the book
"Community and fellowship" (1878), firstly, placed between political and economic spheres a new one -
spiritual sphere, including to its context spiritual freedom, civil liberties, political thinking, values of
democracy, unbiased religious and ethical orientation, ethnocultural heritage of centuries and so on; and,
secondly, F. Tonnies invented antipode of totalitarian politics in general, namely the system of lower
classes’ institutions, organizations, associations and proto-political parties. All this set of “non-political”
and even apolitical formations of self-governing type T. Parsons in the twentieth century called “social

! Brosuuns, 1.4, VYrpun, JI.A., Hunynos, I'.B. (2015). Hosimus norimuuna rexcuxa (Heono2izmu, OKazioHanizmu ma
inwi Hogsoymeopu). JIbBiB: HoBwmii CeiT — 2000, 242.

2 Cmur, A. (2007). Hecenedosanue o npupode u npusunax 6o2amcmsa napodos. Mocksa: DKCMO, 879-901.

 Cuur, A. (2007). Hecnedosanue o npupode u npuuunax 6oeamemsa Hapodos. Mocksa: JKCMO, 808.
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system”. Matters of political and spiritual spheres do not bypass economic sphere, but permeate it with two
cornerstones factors — “political will” and “spiritual and creative thinking” '.

Cultural sphere. American culturologist and sociologist of Russian origin Pitirim Sorokin (1889-
1968) formulated the law of socio-cultural dynamics, according to which exist alternation of sociocultural

supersystems, and therefore societies with all their components. He regarded sociocultural factor as

dominant regarding political and economic factors>. According to this law there are constant fluctuations of
specific societies and their particular areas. Cyclical fluctuations of supersystems cause fluctuation of
societies between progress and regress, development of political freedoms and authoritarianism, revolution
and evolution®. Changes occur in a quantitative and qualitative direction until they reach “saturation point”
or state of being on the “razor blade”, which ends up with bifurcation, i.e. choice of further condition. Then
everything changes by inertia or coercion. When potential of movement in one direction is exhausted, a
reverse movement begins. Thus there is a replacement of one system to another. Accordingly, types of
policies are not stable and do not develop for the uplink, but constantly oscillate between the poles of
totalitarianism and free regimes. This situation may be compared to squaring of a circle: a circle only
moves towards or away from boundaries of a square, but never crosses them. Taking into account this
opinion of P. Sorokin, we conclude that all political regimes have already existed and emergence of a
qualitatively new political state of society this “quadrature of a circle” does not provide. That is, at best,
humanity may have a democratic political regime, which is also questionable in different areas of human
life, but anything better was not offered at this stage of human existence.

Ethnohistorical sphere. In his two differently-accented works titled “State and Nation” (1899),
“Nation and State” (1918) and reissue of latter in 1937 K. Renner also addressed to the paradox of
“quadrature of a circle”: “The postulates of nation and state relate to each other as a square and a circle;
quadrature of a circle was not found. Similarly miraculous formula that will eliminate friction between a
state and a nation will never be found”*.

In the light of the problem, in this paradox one relevant opinion is worthy of attention: in a multi-
ethnic society not only the title, but each minority ethnic group, despite the depth of historical roots of its
existence at that land, its physical array and level of socio-economic and political and cultural development
- each one has a general humane right to build its own polyspherical society’. Inability or unwillingness of
political leaders of a polyethnic country to reckon with this force is a factorial source of endless series of
political revolutions in a country.

2. Social over-sphere. T. Hobbes defined civil society as a political society. It interacts with a state
in governance, ensures civil peace, divides by political parties and social structures (unions) engaged in
social control over a state power. Even those researchers who associated civil society primarily with private
business activities and interest groups recognize the important role of political component of this activity.
In totalitarian countries political activities experienced strict regulation and public sphere was limited to
dominance of one “leading” party that represented political ideology of a government. Unlike totalitarian
regimes, inherent (specific) attribute of traditional developed democracies is ideological and political
pluralism. They allow harmonious interaction (coexistence) of social and political structures substantially
different in their social disposition, interests and political preferences’.

Social over-sphere is, above all, an area of institutionalized dialogue, creation of stable and
temporary associations and their use for individual and collective self-development. On the opinion of well-
known domestic sociologists and political scientists Antonina Kolodii, voluntary public associations -
economic, cultural, artistic, educational, charitable, and also political parties and movements (especially at a
lower level or initial stages of its activities), independent media, all other hubs of formation of public
opinion, social initiatives and people's will is civil society. Within civil society structures (associations,
communities) is formed public virtue and civil position, expressed in the concept of social capital, which

! Oumunmos, A.®. (1990). Ténnuc @epounand. Mocksa: MbIcib, 346.

? Copoxu, I1. (1992). Mos ¢unocopus — uurerpamusm. YVepauna. Kues: COLJUC, 10, 137-139.

3 Copoxkus, I1. (2001). Coruanusm U colamTucTuIeckoe paBeHcTBo. Yrpauna. Kuee: COL[UC, 5, 105-110.

* Renner, K. (1899) Synoptikus. Staat und Nation.Wien, 69-70.

> Bapsap, LM. (2009). TTpoGiiema CHiBBiIHONIEHHS €THOICTOPHYHOT HaIlii, OJITHYHOT HAITil Ta TIOJITHYHOTO KITacy B
icropii nonitiynoi xymku €Bponu Hosoro ta HoBiTHROTO 4aciB: TeopeTUKo-icTopionoriuni cuntesu. Yipaina. Kuis:
Honimuuni Hayku ma MemoouKa 8UKIAOAHHS COYIATbHO-NOMMUYHUX Oucyuniin, 1, 34-35.

¢ Iipau, MLI. (2006). ComianbHO-TOTITHYHA MOACPHI3ALis YKPATHCHKOrO CYCITiTbCTBA B IIEPEXimHMil mepion. Ykpaima.
KuiB: Myremusepcym. @inocogpcokuii anvmanax, 53, 98—110.
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components are: 1) a network of horizontal links between equal and free individuals; 2) norms of
reciprocity and trustworthiness; 3) skills of collective action; 4) a sense of involvement in public affairs,
obligation and responsibility before others, i.e. citizenship in its non-political manifestations'.

Social capital, crossing with the sphere of politics, transmits it to the sphere of political activity — not
through some special mechanisms, but through people (sometimes through the same people, and
sometimes — through other persons, formed in the same environment), attitudes acquired by them, values
and patterns of behavior. Such feature of human behavior as citizenship forms upon condition of balanced
functioning of two spheres. However, in a social sphere where people act as members of a community and a
whole society it manifests as a social orientation and ability to interact, and in a political sphere, a person
acquires political and legal status of a citizen, which means faithful implementation of required duties: to
participate in formation of government, control it and influence policies it holds. Political citizenship is
formalized, more regulated by a state and depends not only on social capital, but on legitimacy of a
government and other political and legal factors”.

The relationship between social and political spheres is based on the fact that individual, a person,
interacting with others within civil society, changes and transfers its own new qualities to all other public
institutions, which it has to deal with, including political. After all, there is no impenetrable wall between
public and public-political life.

The basis of profound changes in relations between a state and civil society is a political trend of
reducing conflict between them. According to M. V. Iliin and B.I. Koval this happens due to the change of
their inner nature, when class character of a state and power nature of civil society transform in various
systems with pluralism of interests’. The latter are analyzed in the context of communicative systems, i.e.
political interactions of different difficulty levels. At the forefront is dialogue and understanding of interests
that were not realized in theoretical system of concepts of class antagonisms, dictatorship and violence,
traditional for industrial society. It is a balance of interests is the key to social and political stability in
today's postmodern society.

According to an authoritative representative of the London School of Economics and Politics
A. Giddens, in fact, in the context of globalization occurs wider attracting of masses into politics: a main
channel for their activity become social movements and groups that highlight secondary for traditional
parliamentary politics issues of environment, consumer rights, anonymous alcoholics and sexual minorities,
protection of animals and others’. Such groups can not take the place of political parties, but they
significantly affect articulation of interests and distribution of forces in civil society. They continue new
political practices and new trends of political development.

Ethical and legal over-spheres. Politics and morality are key regulators of human life. Political
component ensures organization, control, management, security, integration of society, relying on the
system of government, public institutions, using administrative resources, law or coercion. Moral and
ethical factors govern behavior and create conditions for their harmonious existence in society through such
categories as good, justice, duty, honor, dignity and happiness. In the contradictions between politics and
morality was born political ethics. It covers ethical aspects of political actions and decisions, forms and
means of its implementation, thus playing a crucial role in legitimizing political power.

The starting element and the main object in studies of law - says L. Fuller - is not a legal norm, not a
legal system, but legal relationship, that is one of the key elements by which operates any sphere, system or
area, including political’. Law as one of the key regulators of social relations and also as an essential
dimension of social life suffers direct and indirect impact of society, which is not only the subject of
formation, establishment, functioning and development of social relations that are the subject of legal
regulation, but is actively involved in all legal processes such as the development of law and law-making.

Today we live in a post-industrial society, which essential feature is increase of social mobility,
stipulated by entry of society to the new stage of scientific and technological revolution (current

' Komopiit, A. (2003). CyTHICTh T'POMaJITHCHKOT'O CYCIIUIBCTBA 1 ME€XaHi3MU HOTO BILIMBY HA MOJIITHKY: OIOBIIb HA
3aKJIIOYHil perioHanbHIlA KoHpepeHwii npoekTy «YeMmioHu TpoMaIsIHCBKOro CYCHIbCTBaY. Enexmponna bioniomexa.
<http://political-studies.com/?p=148>.

? Kohen, Jean L. (1998). Philosophy & Public Policy, 18, 18.

? Unbun, M.B. J[Be CTOPOHBI MEAANN: PaXKIAHCKOE OBIIECTBO H FOCYAApCTBO (YeTBEpTas Gecena MIKa).
Enexmponnua 6ibniomexa. <http://www.politstudies.ru/fulltext/1992/1/18. htm>.

* Giddens, A. (2003). Runaway World. How globalization is Reshaping our Lives. Routledge.

3 @ymnep, J1. (2007). Mopans npasa. Mocksa: MIPUCDH, 49.
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information, telecommunication systems, continuous automation, robotics, etc.). We may observe so-called
virtualization of spheres of human activity, which is possible due to development of information and
communication technologies. Products and services partially move in virtual reality, but they can not be
comprehended or touched. They ostensibly exist, but in material form they are not present, they begin to
live in over-sphere which accumulates material and virtual activities. The latter is provided by
communications, which, by definition of national researcher V.Dabizha are the result of multilevel
symbiosis of human-technical systems, network systems, communications and movement processes
anything and anyone in time and space, including transfer, distribution, reception and preservation of
symbols of artificially-natural origin of all forms of life'.

A new trend is weakening of vertical hierarchical structures in political life of “new democracies”,
their relevance, openness, inclusiveness to horizontal network structures of communication and social
control. That is why distribution of network structures of civil society in the context of global
communications is a significant threat to traditional authoritarian government structures constructed with
vertical hierarchical subordination. They reveal their ineffectiveness in the world of active communications,
connected with electronic technologies. As D.M. Peskov rightly claims, information and communication
technology is radically changing traditional understanding of politics as a set of power relations: political
power fits into cultural codes through which politicians interact on a new information field; network
organizations, structured with the help of the Internet based on cultural values, gradually occupy the niche
of traditional political institutions, such as parties, trade unions and formal institutions of civil society’.
Respectively, political decisions can be taken by subjects of social and economic activities through codes
that do not fit into traditional logic of forms and mechanisms of political influence. Therefore,
transformation of political relations and institutions may obtain not inherent forms and be regulated not as
much by legitimate decisions of national political institutions, but by factors of global nature. They reveal
themselves in political field of national states as cultural and ethical standards in the form of new meanings
and trends that national leaders do not understand immediately and systematically. The components of
general communications are industry, special, technical and other communication flows (directions) of
various spheres of human activity, including political, mass, scientific, social, management communications
and their combinations and variations. For example, every political system, as every political force deploys
its own network of political communication according to their capabilities, resources and needs.

So, summing up, we should note that interrelation of political sphere with other social spheres in
circulation of social over-sphere is manifested in two aspects. On the one hand, policy is determined by
economic, spiritual, political, cultural, ethnohistorical factors, but on the other hand, political sphere is able
to influence these areas, to penetrate and interact with them. That happens owing to the fact that a political
sphere is designed to:

1) provide conditions under which creation and appropriation of public values, produced within
material, spiritual, cultural and other spheres, could be consistent with the interests of various social groups,
implemented through power as a tool to distribute values in a society;

2) political sphere is present in all spheres of social life through its inherent regulatory functions.

Eventually, the degree and intensity of impact of political sphere at people’s life (social over-sphere)
in any country is conditioned by a type of society, a model of citizenship and a form of state in a country.
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Bipa MoTpeuko
Cymcbka micoka pada, YKpaiHa

MEXAHI3MH BIIPOBAJI)KEHHSA MOJIOAI)KHOI
IHOJITUKHA HA PETTOHAJIBHOMY
TA MICHEBOMY PIBHI B YKPAIHI

Vira Motrechko
Sumy City Council, Ukraine

IMPLEMENTATION MECHANISMS OF THE YOUTH POLICY
AT THE REGIONAL AND LOCAL LEVELS IN UKRAINE

The brief analysis of Ukrainian legislation and institutional support of state youth policy at
regional and local levels are made in the article. The author analyzes Ukrainian legislation in this
field. The author identifies main and subsidiary institutions (Ministries, Public and Local Bodies)
whish coordinate implementation of the Ukrainian youth policy at the local level in Ukraine. The
author offers own vision in which way effective interaction mechanism between public
administration bodies, local governments, NGOs, volunteers and youth may be formed at local
level Ukraine.

Key words: state youth policy, public management, implementation mechanisms, local
programs, local authorities, training young people in local governments, volunteering.

IMocranoBka mpo6semu. Ha cyuacHomy erami po3BHTKY YKpaiHH, IO YCKJIaJHEHHH BILTUBOM
KpPH30BUX SIBUII Ha CYCHUIBHO-TIONITHYHE >KUTTS, NHUTaHHS (opMyBaHHS Ta peamizaiii JepxaBHOT
MOJIOJIDKHOI TIOJITHKM HaOyBae 0coONMBOI akTyanbHOcTi. CUTyalliss B JepxkaBi W CyCHUIBCTBI BHUMarae
BIIPOBAKCHHSI HETAHUX 3aXO/iB, CHPSIMOBAHUX Ha IOJANbBIIC BJIOCKOHAJCHHS MEXaHi3My peaizaii
JiepKaBHOT MOJIOJXKHOT OJITHKY SIK B YKpaiHi, Tak Ha PeTiOHAIbHOMY 1 MiCIIEBOMY PiBHSX.

AHaji3 ocraHHix npocaimkenb i myoOmaikaumiid. /[kepenbHy 0a3y crarTi CTaHOBIATH OQimiiHI
BUJIaHHS, 3aKOHM Ta IHIII HOPMATHBHO-TIPABOBI aKTH YKpaiHH, HAyKoBa JIiTEpaTypa, 30KpeMa IMparli
B. bapabama, B. byne6u, €. bopoxnina, A. BacunbeBa, M. I[lepenenuni, M. ['onosaroro, O. Kprokoga,
10. Kyna, B. MamonoBoi, FO0. Mononoxen, M. Jlarunina, C. Caxanenka, A. IllamoBan Ta iH. Oxpemi
aCIeKTH JepXaBHOI MOJIOADKHOI TONMITHKM BuB4Yanu 3apyOikHi Bueni: II. KBakkecreiin, K. Jlasoc,
I1. Jlaypitnen, ®@. Mromtep, M. Xappicon, K. Xaprman-®piu, A. [{okamic.

MeTo0 cTaTTi € BU3HAUEHHA HANpPsSMIB YJOCKOHAJEGHHS MeEXaHI3MiB peaiizamii aep:kaBHOI
MOJIOJIKHOT MOJIITHKY YKpaiHU Ha PErioHAIbHOMY Ta MiCLIEBOMY PiBHSIX.

Buknag ocHoBHOro marepiamy. JlepxaBHe ympaBiniHHA y cdepi MOJOADKHOI MOJITHKH
3OIICHIOETbCA CYO0'€KTOM YIPABIIHHS, SKUM, 30KpeMa, €: JAep)KaBHI OpraHud — ILEHTpalbHi OpraHu
BUKOHABYOI BIIaIH (30KkpeMa, MiHICTepCTBO MOJIOI Ta CHOPTY YKpaiHH CHIJIBHO 3 IHIIMMHI MiHICTEpCTBAMH
Ta LEHTPAJFHHUMU OpraHaMHU JepKaBHOI BUKOHABYOI Biaau YKpaiHH); MICIIEBI OpraHu Aep:KaBHOI
BUKOHABYOI BJAAU 31 CBOIMH CTPYKTYpHHUMH MiApPO3AiIaMU MO POOOTI 3 MOJIOAJIO; OpPTaHW MiCIIEBOTO
CaMOBPAIYBaHHS; COLIaNbHI CIIy)kKO0M Al Monofi (y T.4. LHEHTPH COLIAIBHUX CIyXO0 Juia niTed, ciM'i Ta
MOJIO11), SIKi BUPOOJISIOTH i YXBAIOIOTh PillIeHHS, 31IHCHIOIOTh KEPYIOUUil BILUTUB Ha 00 €KTH YIIPABIIiHHSI.

OO0’€KTOM JIepKABHOTO YIPABIIHHS € MOJIOJII TPOMaJisTHH BikoM Bix 14 10 35 pokiB, ix 00'eqHaHHS, a
TAaKOXX MPOIECH B MOJOIIKHOMY CEpEeNOBHILI, BITHOCHHH y cdepi CyCHiIBHOTO >KUTTS, TMOB'S3aHi 3
MOJIOJITIO, Ha SIK1 CIIPSIMOBAHO HAIPABIISAI0Yi, OPraHi3yIodi Ta KOHTPOIIOI0Yi /il BiIMOBITHUX Cy0’ €KTIB.

Cy0'eKT 1 00'€KT B3a€MOIIOTH y MPOIIECi YIIPaBIiHHS IS JOCATHEHHS TOJIOBHOT METH — PO3POOKH Ta
peamizamii Jep)KaBHOI MOJOADKHOT TIONMITHKH, IO OXOIUTIOE CTBOPEHHS COIiaJIbHO-€KOHOMIUHUX,
NONITHYHHUX, OpraHi3amifHUX, TPaBOBHX YMOB Ta TapaHTiH MId JKHTTEBOTO CAMOBH3HAUYCHHS,
IHTEJIEKTYaIbHOTO, MOPAIbHOTO, (hi3MYHOTO PO3BUTKY MOJIOMI, peaiizalii ii TBOpYOro MOTEHLIialny sK y
BJIACHHUX iHTepecax, TaK i B inTepecax Ykpainu .

! Motpeuxko, B.B. (2014). Monozp sk cy6’€KT JepkaBOTBOPUHX TPOLIECIB: TEOPETHYHI 3acami. Akmyanbii npobiemu
depoicasrozo ynpasninns, 2 (46), Xapkis, Bua-so XapPl HAZTY «Marictp», 309-316.
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Binmosinno no IMocranosu Kabinery MinictpiB Ykpaiau (nani — KMYVY) Big 02.07.2014 p. Ne 220
«IIpo 3arBepmxenns [lomoxkenHs mpo MiHicTepcTBO MONOI Ta cropTy YKpaiHm», MiHiCTepCTBO MOJIOI
Ta cropTy Ykpainu (gani — MiHMONOABCIIOPT), OMHOYACHO BUCTYIAE: LIEHTPAILHUM OPTraHOM BHKOHABYO{
BIIAM, IUSUIBHICTD SIKOTO CHPSIMOBYETBCS 1 KoopauHyeThcss KMY; TOJOBHMM OpraHoM y CHCTEMi
LEHTPaJbHUX OpPTraHiB BUKOHABYOI BIIAJU, IO 3a0e3meuye GOpMyBaHHs Ta pealizye Aep:KaBHY MOJITHKY Y
MOJTOIIKHIH chepi, chepi hisuuHOi KyIbTypH i criopTy 2.

[Tomixk 49 OCHOBHHX 3aBlIaHb, IO TOKJIaJeHI HA MIiHMOJOABCIOPTY, HA HAlly AYMKY, MOXHa
BUJUIUTH TakKi, 110 HAWHOUIBII BU3HAYHOIO MIPOI0 BIUTUBAIOTh HA PeAi3alliio Jep>KaBHOI MOJIOAIKHOI
MONITHKY, a caMe: BH3HAUCHHS NEPCIICKTHB Ta NPIOPHUTETHUX HANpPSMIB PO3BHTKY MOJOADKHOI chepw,
chepu Gi3ndHOI KYyJNBTYPH 1 CHOPTY; 3a0e3MeueHHs HOPMAaTHBHO-TIPABOBOT'O PETYIIIOBAHHS y MOJIOJKHIN
ctepi, chepi (pizmuHOI KyNBTypH 1 CIOpPTY; y3arajJbHEHHS IPAKTUKHA 3aCTOCYBaHHS 3aKOHO/ABCTBA 3
MUTaHb, NI0 HAJIEXKATh JI0 HOTO KOMIIETEHINi, po3poOKa MPOMO3HIlii MOJ0 HOro BIOCKOHAJCHHS Ta
BHECCHHSI B YCTaHOBJICHOMY MOPSAKY HNPOSKTIB 3aKOHONABUMX akTiB, akTiB [Ipesummenta Ykpainu, KMYVY;
MDKHapOJIHa [isUIbHICTE Y MOJIOADKHIN cdepi, cepi Pi3udHOT KyIbTypH 1 CHOPTY; po3podOka pa3oM 3
IHIIIMMHA OpraHaM{ BUKOHABYOI BJIAJU COIIATbHUX HOPM Ta HOPMATHUBIB IIOJI0 COIAIbHOTO CTAHOBJICHHS
Ta PO3BHUTKY MOJOJI; CIIPHSIE B YCTAHOBICHOMY HOPSAKY IPAlEBIAMITYBAHHIO MOJIOJI, CTBOPEHHIO YMOB
IUIA 11 1HTEJeKTyalbHOTO CaMOBIOCKOHAJECHHS 1 TBOPYOTO PO3BUTKY, (OPMYBAHHIO TyMaHICTHYHHX
IIHHOCTEH Ta MATPIOTUYHHX ITOYYTTIB Y MOJOAUX TPOMAJISH, HAZA€ B YCTAHOBICHOMY TOPSAKY ACPXKAaBHY
MiATPUMKY MOJIOADKHHM Ta JUTSYAM TPOMAJICHKAM 00’ €HAHHSIM JUIS BHUKOHAHHS 3aralibHOACPIKABHHX
IporpaM i 3aX0AiB CTOCOBHO AITEH Ta MOJIOJI 3TiHO 3 MepetikoM, 3aTBepmxeHnM KMY; ciipusie po3BUTKY
BOJIOHTEPCHKOI JISUTBHOCTI ¥ cdepi (i3UIHOI KyJIBTYpH 1 CIIOPTY, MPOBEACHHIO 3aX0/(iB HaIliOHAIFHOTO Ta
MDKHAPOJHOTO 3HAYCHHS, TOB’S3aHUX 3 OPraHi3allicl0 MAacOBUX CIIOPTUBHUX 3aXOJiB; 3JIHCHIOE 1HIII
TIOBHOBAKCHHS, BH3HAYCH] 3aKOHOM .

MIHMOJOIBCTIOPTY TAKOX 3a0e3leuye KOOPAWHALIIO Ta YIPABIIHHS BIPOBAPKCHHSAM JAEpXKaBHOI
MOJIONDKHOI TONITHKH Yepe3 MEpexy CIelialbHO YMOBHOBAXKEHUX IEHTPAIBHUX OpraHiB BHKOHABYOI
Bnagn (mami — I[OBB), nepxaBHHX MiANPHUEMCTB, BIANOBITHUX CTPYKTYPHUX IiIPO3IUTIB MICIEBHX
JepKaBHUX aJMIHICTpamiid, OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS, SKHM Yy CBOKO Yepry, HiANOpsAAKOBaHA
po3ranykeHa CTPYKTypa KOMyHaIbHHX YCTaHOB, 3aKJIaiiB, IEHTPIB JO3BULIA MOJOMI, THUTSIUO-IOHAIIBKUX
CIIOPTUBHUX HIKiN Ta iH. HaBememo ¢ynkimii okpemux MminicteperB Ta LIOBB, mo takox GepyTs ydacTh y
pO3po0I1Ii Ta BIPOBAKEHHS MOJIOAIKHOT momiTiku B Ykpaini (Tabm. 1).

HasiBHi ipo6siemu y cepi po3poOKku, BOpOBa/KEHHS Ta pealtizailii MOJIOIKHOT MOJIITHKY B YKpaiHi,
HEMOXITUBO BHPILIMTH JIMIIE HA PIBHAX LEHTPAJILHOTO Ta Taly3eBOro ympamiiHHsi. Ha Hamy mymky,
HEOOX1/THO TiJICHIIIOBATH I HaIpsM AEpKaBHOTO YIPABIIHHA CaMe Ha PETiOHAILHOMY Ta MICIHEBOMY
piBHsX. 3a0e3medyeHHs aKTHBI3alii MOJIOIKHOI y4yacTi moTpedye BiAXOQy Bill MAaTEPHAIICTCHKOI OpieHTaLii
JIep’KaBHOI TONITUKH 1 TMepexoay A0 CyOCHAiapHOCTI, TOCWICHHS KOOPAMHALI 3yCHJIb SK Pi3HHX T1LIOK
BJIQIM Ha BCIX ii pIBHAX Tak 1 FPOMaJCHKOCTI B IbOMY HAIIPSIMI.

PosristHeMo maii Jeski 0coOJIMBOCTI BIPOBAKEHHS 3arajbHOACPIKABHOI MOJIOAIKHOI TOJIITHKH B
VkpaiHi, y T.94. MEXaHi3MH 11 popMyBaHHS Ta pealtizamii Ha peTiOHaIBFHOMY 1 MicIleBOMY piBHsX. BrineHHs
3aKOHOAABYO OKPECIEHOT METH Ta OPIEHTHPIB MOJOAIKHOT MTOITHKH Peali3yeThCs 32 YMOBU BUKOPHUCTAHHS
NIEBHUX MEXaHI3MIB JIep)KaBHOTO YIPaBIiHHSI, cepell SKUX MOXKHA BHAUIHTH 3aKOHOIABUO-TIPABOBHH Ta
OpraHi3alliifHO-eKOHOMIUHUIA.  3aKOHOJABYO-TIPABOBHI  MEXaHI3M  Iependayae  BCTAHOBJICGHHS U
3aCTOCYBaHHS HOpPM TMpaBa y 3a3HadeHiil cgepi. OpraHizaliiHO-eKOHOMIYHHI € CYKYITHICTIO PI3HHX
KOHKPETHHX OpTaHi3aIllifHNX Ta EKOHOMIYHMX eJIEMEHTiB, IO MaloTh 3a0e3nedyBaTd e(eKTHBHY
TSUTBHICTD JIepKaBHO-YMPaBIiHChKOT cucTemu. Ciil BiA3HAYMTH, IO HOPMATHBHO-TIPABOBHH MEXaHi3M,
NOKJIMKaHUK 3a0e3meunTH e(QEeKTUBHE BTUICHHS MNPAaBOBHX HOPM y Ipouec (OpMyBaHHS AepiKaBHOL
MOJIOZDKHOI TONITHKHA. BiH mnependavyae, mo cy0’ektn (opMyBaHHS HOPMATHBHO-IIPaBOBOI 0asu
BCTAaHOBJIIOIOTh NTPaBOBY OCHOBY ISl BU3HAUCHHSI, TAPAHTOBAHOTO 3a0€3MEUCHHS, PO3BUTKY Ta MPOBEACHHS
3aXOMiB MO 3a0e3MeYCHHI0 3JIHCHCHHS OCHOBHHX IIpaB, CBOOOJ 1 00OB’si3kiB Mojomi. Takoxk BOHH

! Minicmepcmeo monodi ma cnopmy Yipainu. < http://dsmsu.gov.ua/index/ua > (2016, ciuens, 15).

? Mocmanosa npo 3ameepoacenns Honoxcenns npo Minicmepemeo monodi ma cnopmy Yipainu 2014 (Kabiner
Minictpi Yxpainu). <http://zakon4.rada.gov.ua/laws/show/220-2014-> (2016, ciuens, 15).

* Minicmepcmeo monodi ma cnopmy Yipainu. <http://dsmsu.gov.ua/index/ua > (2016, ciuenp, 15).

* [Mocmanosa npo sameepdocenns Honoxrcenns npo Minicmepcmeo monodi ma cnopmy Yrpainu 2014 (Kabiner
MiuictpiB Ykpaiun). Ogiyitinuii caiim Bepxosnoi Paou Yxpainu. <http://zakon4.rada.gov.ua/laws/show/220-2014-m>
(2016, civens, 15).
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BCTaHOBJIOIOTh [IPABOBI HOPMH 3/iiICHEHHs YIIPABIiHCHKOTO BIUIUBY BCIiX €JIEMEHTIB CTPYKTYPH MEXaHI3My
(dbopMyBaHHS Ta peaiizallii Jep>KaBHOI MOJIOMIXKHOT MOJIITHKY, SKI BU3HAYAIOTH I[iTi, 3aBIaHHS, TPUHIIUIIH
(GYHKLIOHYBaHHS MEXaHi3My 1 PETJIAMEHTYIOTh BiJHOCHHH, IO BHHUKAIOTH Yy HaHild cdepi. [IpuiAHATTS
3aKOHOJIaBYMX 1 HOPMATUBHO-IIPABOBUX aKTiB, PO3NOPSAYMX JOKYMEHTIB JIep)KaBHUX OPraHiB BUKOHABYOI
BJIaJM Ta OPTraHiB MICIIEBOTO CAaMOBPSYBaHHs, CTBOPCHHSI MEXaHI3MiB Ta IHCTUTYTIB JAJIsl BOPOBAPKEHHS B
JKUTTSI 3aKOHY, pO3pO0Ka Ta 3aKOHOJAABYE 3aTBEPIKCHHS ICPXKABHUX CTAHIAPTIB, a TAKOX BHPOOICHHI
MEXaHI3MIB ISl BIPOBAKEHHS MIPKHAPOIHOTO 3aKOHOJABCTBA 3a0€3ME€UyIOTh BTIICHHS ITPAaBOBUX HOPM Y
npo1ieci myOJi4HOTO YIIPaBIiHHS.

Tabmums 1

Mepenik inmmux iHCTUTYWI#, 11070 320€e3MeYyIOTH PO3POOKY Ta BHPOBAIKEHHSI IeP:KaBHOI
MOJIOAIKHOI MOJITHKH B YKpaiHi

Ha3Ba oprany BUKOHaBYOI DyHKUIT 11010 peaJtizanii 1ep:kaBHOI MOJIOIIZKHOI MOJTITHKH
BJIA/IH, IeP:KABHOI YCTAHOBH Yxpainun
MlHlCTeprBO comianbHOi - HamionaneHe Ta MiXKIEep:KaBHE yCHHOBIICHHSI.
MOJIITUKH

- IlpodinakTuka comiaapHOr0 CHPITCTBA.

- Peanizauis JepxaBHOT HiJIbOBOI COLIANBHOI MPOTrpaMu MiATPUMKH
cimM 10 2016 poky.

- O310poBJIeHHS Ta BiAMOYNHOK AiTel. CaHATOPHO-KYypOpTHE
JIKyBaHHS.

- 3amo0iraHHs TOMalTHHLOMY HACHIIbCTBY.

- Pobora 3 6araToIiTHUMHU CiM'SIMH.

- CoulaJIbHUN 3aXHUCT AITEN — IHBaAIIIB.

- PuHoK mparii Ta 3aiHSATOCTI.

- Ilportunist TOpTiBIi JIFOAEMH.

- T'ymanitapHa nomomora ta BomoHTepcehKi opraHisarii.

MinicrepcTBo ocBiTH i Ha}’KI/I2 - IIutaHHA ocBiTH AiTeH Ta MO0l (HOUIKIIbHA, IIKiJIbHA,
MO3aMIKIbHA, TPOQECiifHO-TeXHIUHA, BUINA).

- [luTaHHS MO3alIKITFHOT OCBITH, BAXOBHA pOOOTa Ta 3aXUCT IIPaB
JTUTUHU.

- IIuranss GaxoBoi MiATOTOBKH, IEPEITiATOTOBKH, ITi IBHUIIICHHS
kBaJidikanii kagpiB sl poOOTH 3 JITBMHU Ta MOJOAIIO.

Jep>xaBHa crierianizoBaHa HeprxaBHa crierianizoBana ()iHaHCOBA yCTaHOBA, MIANOPSIIKOBaHA
¢iHaHCOBA yCTaHOBA Kabinery MiHicTpiB YKpaiHH Ta CTBOpPEHA 3 METOIO CIIPHSHHS
«epxaBHuit GoHA CIpUSAHHS MPOBEACHHIO AEPXKABHOI )KUTIOBOI MOJIITHKHY, 30KpeMa MOJIOIIKHOI.
MOJIOIKHOMY JKHUTIIOBOMY @onp Haae KPeAUTH MOJIOJUM CiM’sIM Ta OAUHOKHM MOJIOTIM
OyIIBHUIITBY» 3 rpoMajisiHaM, SIKi 3T1IHO 3 3aKOHOJJAaBCTBOM BHU3HAaHI TAKUMH, 10

NOTPEOYIOTh MOJIINIIEHHS KUTIOBUX YMOB.

BiamoBigHo [0 CBITOBOI MPAaKTUKH, 3aKOHOIABYMH Ta HOPMATUBHO-IIPABOBUIl €JICMEHTH YIIPABIiHHS
Oynp-sikoro ceporo ckiamaersess 3 Komerwmrymii, Xaprii mpaB, MDKHapOZHHUX YToA Ta KOHBEHIIH,
3aKOHOAABCTBAa, YIOJ MDK OKPEeMHUMH IOpHCAHMKIiAMH. Cepell TakuxX CIHeliali30BaHUX HOPMaTHBHO-
MPaBOBUX aKTiB y cdepi IepkaBHOI MOJOIKHOI MOJITHKK HeoOXinHO BuAUUTH Jleknaparnito BepxoBHoi
Pagu Yxpainu Big 15.12.1992 p. Ne 2859-XI1 «IIpo 3arampHi 3acagu Jep>kaBHOI MOJIOIIKHOI TIOJITHKA B
Vpaiti» *. V cdepi MonoaiKHOI TOTITHKM HOPMAaTHBHO-MPABOBHI MeXaHi3M 00'€Hye Taki CKIaI0Bi:

1. mepenik HOpM, CIIPSIMOBAHHX Ha (POPMYBaHHS i peanizalliio Jep>kaBHOI MOJOIDKHOI ITOJIITHKY;

2. TpPUHMHATTSA 3aKOHOJABYMX aKTiB, pINIEHb JI€P)KaBHUX OPraHiB yNpaBIiHHS, IiATOTOBKY

! MinicrepeTBo comiamsroi momitukm. <http://www.mlsp.gov.ua > (2016, ciuenp, 15).

2 Minicmepcmeo oceimu i nayxu. <http://www.mon.gov.ua > (2016, ciuenn, 15).

} Jlepacasna cneyianizosana ginarncosa yemanoea «Jlepaucashuii poHO CHpUsHHS MOTOOINCHOMY JICUMTOEOMY
6yoignuymesyy. <www.molod-kredit.gov.ua> (2016, ciuens, 15).

* Hexnapayis npo 3azanvhi 3acadu 0epoicagroi Monodischoi noximuxu 8 Yipaini 1992 (Bepxosna Paxa Yxpainn).
Ogiyitinuil caiim Bepxosnoi Paou Yxpainu. <http://zakon2.rada.gov.ua/laws/show/2859-12> (2016, ciuens, 15).
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mopiunoi jgonoiai [Ipesunenrosi Ykpainu, BepxosHiii Paxi Ykpainu, KMV mnpo craHoBuiie mMonofi B
VYxpaiHi, cTal peanizamii Aep>kaBHOT MOJIOIIKHOT IO THKH;

3. CTBOpEHHS MEXaHi3MiB il IHCTHTYLIN AJIs peani3amii 3aTBepIKCHUX 3aKOHIB;

4. 3axomu i3 3a0e3nedyeHHs 3AIACHEHHS TpaB Mojofi, 3adikcoBannx y Koucrurymii Ykpainw,
3aKOHOJABYKMX Ta HOPMAaTHBHO-IIPABOBHX aKTaX;

5. po3poOKy Ta 3aKOHOJABYE 3aTBEPAKEHHS JIEPKABHUX CTaHIAPTIB;

6. BUPOOJCHHS MEXaHI3MIB JJIs BIPOBA/UKEHHS MIDKHApPOIHOTO 3aKOHOJABCTBA, paTHQiKaIiio
JIOKYMEHTIB MIXKHAPOIHUX OpraHi3aiii '.

Jis mpoBeneHHST B OKHTTSA 3aKOHY HEOOXIJIHUM TII0CTa€ CTBOPEHHS Ji€BOTO OpraHi3aliifHo-
EKOHOMIUHOTO MexaHi3My. L{e#f MexaHi3M MOXHa IPEICTaBUTH Y BUIIIA/] TAaKUX CKJIAJOBHX: MO-TIEpIIE, IIe
¢dopma B3aemoxii HOro yYacHHKIB, a TO-Apyre, CYKYIHICTh PI3HHUX OpraHizalifHMX Ta E€KOHOMIUHHUX
erleMeHTiB. BiH BKIIOUae Taki €IEMEHTH: HOPMATHBHI JOKYMEHTH, CHCTEMY OpraHiB BHKOHABUOi BIIaH,
OpraHiB MICIIEBOTO CaMOBPSIAYBaHHs, MAMOPSIKOBaHI M KOMYHaJIbHI IiIMTPUEMCTBA Ta OpraHi3arii, TaKox
CIiJI BpaXOBYBAaTH BIIIHOCHMHU MIX YYaCHHKaMH, Pe3yJIbTaTH iX MPaKTHYHOI MisIILHOCTI, OpraHi3amiliHi Ta
€KOHOMIYHI 3aX0/IH.

Orxe, opranizamisi AepKaBHOTO yMHPaBIiHHS Yy cdepi MOJOAIKHOI TOJITHUKU 3IIHCHIOETECS 4epes3
CUCTEMY BIIMOBITHHUX AEP>KaBHUX OpPraHiB, COLialbHI CIyXkOH, CTPYKTYpHI HiAPO3/IiIK OpraHiB MiCIEBOTO
CaMOBpSIIyBaHHsI Ta 00’€KTH, IO YTBOPIOIOTH MOJOIDKHY 1H(GPACTPYKTYpy. 3aBHaHHS i€l TOJITHKH,
3aKpiIIeH] 3aKOHOAABCTBOM YKpAiHM Ta HOPMAaTHBHO-IIPABOBIMHU aKTaMH, SKi PETIIAMEHTYIOTh JisUTBHICTD
1 00yMOBIIIOIOTh (YHKLII Opra”iB mo poOOTi 3 MOJOJJI0, BIUIMBAIOTh Ha iX BHYTPIIIHIO CTPYKTYpY,
3yMOBIIIOIOUH i1 iepapXiqHUi po3noain. Pa3om 3 THM opraHy yIpaBIliHHS, peati3yiodn cBoi (yHKIIOHATBHI
MOBHOB&KEHHS Y TMPOILECi JisUIbHOCTI, 3AIMCHIOIOTH BIUTMB HA MOJOAB, ii 00'€AHAHHS, MPOLECH Y
MOJIOII’KHOMY CepeIOBMII|. [X MpakTHuHi Aii MOB’A3aHi 3 MPUIHATTAM JEpP)KABHUX PillleHb, 31 CTBOPEHHAM
SKOHOMIUHHX, TOJITHYHNX, OpTaHi3aliifHuX, MPaBOBUX YMOB 3[iHCHCHHS Ii€l MONITHKH Ha BCIX PIBHAX
nepxaBu. Moioap, y CBOIO 4epry, € He TUIbKH O0’€KTOM BIUIMBY, BOHa Oepe y4acTb Y NpPOBaXKEHHI
MononikHoi nomituky. [1{o 3a6e3neuye 3 11 00Ky 3BOpOTHHH 3B’S30K, BIITYK Ha 3/IIHCHIOBAHY JIeP’KaBHUMHU
OpraHaMH NOJITUKY. TakuM YHHOM, BiIOYBA€THCS B3a€EMO/Iisl PI3HUX €IEMEHTIB YIIPaBIiHHS.

Ha nam mormsn, /uis miiCHOCTI 3arajdbHOTO MeXaHi3My (GOpPMYBaHHS ¢ peamizallii JepaBHOL
MOJIONDKHOI TOMITHKM HEOOXiTHO TaKOXX BPaxOBYBaTH TaKi CKJIAOBi, SIK: HaJeXHE iH(pOpMamiiHe
3a0e3MeYeHHsT Ta KOMYHIKAIl0 MK 3amissHUMU cy0’ektamu W 00’ekramu. Tak, HemocTaTHs
iH(bOpMOBaHICTh MOJIOII MPO iCHYBaHHS 1 IO MOJIOADKHOTO 3aKOHOJABCTBA MPHU3BOIUTH A0 TOTO, IO
MOJIOAI JIIOAW HE MOXYTh BIJIbBHO OpPI€HTYBaTHCh Y Cy4acHOMY 3aKOHOJABCTBI, a iCHyroYa IOpHINYHA
MpaKTHKa 3aCBiAUye, 10 3a0e3MeuyBarH Mpasa, He BiioMi abo He oBelleHi 0 TPOMaJICHKOCTI HE MOYKIIHBO.
HeoOxigHUM eJeMeHTOM 3a3Ha4eHOi CKJIaIOBOi € KOHTPOJIb 3 OOKY JAEp)KaBHHX OpraHiB, SKHH TMOBHHEH
3a0e3redyBaTy BIANpAIIOBaHHS MEXaHi3My, HOPMATHUBIB peaii3allii Ta KOHTPOJIO 3a BUKOHAHHIM
HOPMATUBHO-TIPABOBUX aKTiB, IO CTOCYIOThCS MOJIOJI. AJie BH3HAYCHHS OCHOBHHX 3acaj] Jep:KaBHOI
MOJIOI’KHOI TIOJNITUKU Ta ii HOPMaTHBHO-IIPABOBUX OCHOB HE € JOCTaTHHOIO YMOBOKO Uil €(heKTUBHOTO
MPOBaKCHHS MONITHKH, CIIPSIMOBAHOI Ha BUPIIICHHS peaJbHUX MPOOIEM MOJIOII.

Ha wam morisin, ympaBiiHHS peati3aii€lo MOJOADKHOT TOJITHKH, MOXHA PO3IIHIOBATH, SIK
YIPaBIiHHAM JIOJICBKIMH pecypcamMu — iX 100ip, MiAroToBKa, pO3CTaHOBKA, OpraHi3allis IisuIbHOCTI TOIIO.
3 ommmy Ha me, ocoOuMBa posib y 3a0e3nedeHHI e(eKTHBHOCTI (YHKIIOHYBaHHS CHCTEMHU ITyOIiYHOTO
YIPAaBIiHHS HAJICKHUTD JOJChKOMY (hakTopy. Lle 00yMoBI0€e HEOOXIqHICTh 3a0e3neueHHs cepu poOOTH 13
MOJIOJIFO 1 Jiisi Mool TipodeciiHUMU KapaMu, 31aTHUMH ¢(EKTUBHO JiSTH B HOBHX YMOBAaxX, BMIJO
BUKOPUCTOBYBaTH BIaJl YKPaiHCBKI Ta 3apyOiKHMI NMPaKTHKH # JOCBiA poOoTH 3 Monoanwo. Haromicts
HUHI iICHYE€ IIiJIa HU3Ka MPOo0JIeM, SIKi CTOCYIOTHCSI MUTaHb SIK KUTbKICHOTO, TaK 1 IKICHOTO KaJpOBOI0 CKIIaay
MOJIONDKHUX CTPYKTYP 1 BUMAraroTh po3IIiAy W IPUHHATTS BIATIOBITHAX PillleHb Aep>KaBHUX OPTaHiB.

Mix TUM, TUTIOBHM €JIEMEHTOM OpraHizaiii myOIiuHOro ynpaBiiHHs € CTYMiHb y4acTi FPOMaJIsH Ta
ix o0'eqHaHp y mporieci yIpapiiHHSA. Y HamIoOMy BHIAIKY, OXHHM i3 MPOBITHUX MEXaHI3MIB 3aTydeHHS
MOJIOJIi JI0 MPUHHSTTA pilieHb € (yHKI[IOHyBaHHs MpPU OpraHax Jep KaBHOI BJaJM Ta OpraHax MiCIIEBOTO
CaMOBPSyBaHHS KOHCYJbTaTUBHO-JOPAaI4YHUX OpPraHiB, a caMeé IPOMAaJChbKUX pajJ 1 KoJjerii, oprasizauis
po(heciiHOrO CTaXKyBaHHS.

3 ypaxyBaHHAM BHUKJIAJCHOTO MOXXEMO CTBEPKYBaTH, IO IisSNbHICTb JEp)KaBHUX OPraHiB, IO

! Inpuenxo, H.M. (2007) Jlesiki acniektn hopMyBaHHS MEXaHi3My peasi3artii JepkaBHOT MOMTHKN YKpaiHu B Tamy3i
3aco0iB MacoBoi iHpopMariii. Jepoicasne 6ydisnuymeso, Xapkis, Bua-so XapPl HAIY «Marictpy, 29.
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3aliMaloThCsl TpoOJIeMaMHu MOJIOJI Ha JEpPKaBHOMY, PEriOHAIbHOMY Ta MICLIEBOMY DIBHSX € OJIHIEIO 3
OCHOBHHX CKJIQJIOBHX OPraHi3aIlifHO-eKOHOMIYHOTO MEXaHi3My, sKa 3a0e3Meuy€eThesl MUITXOM: NMPUHHATTS
pO3MOPSAAYNX TOKYMEHTIB OpraHaMHd BHKOHABUOi BJagM Ta OpPraHAMH MICIIEBOTO CAMOBPSIYBaHHS,
CIPSIMOBaHUX Ha peai3alliio Iep:KaBHOT MOJOAIKHOI MOMITUKH;, BUHECEHHS Ha PO3TJISII CECIi BiMTOBITHOTO
PIBHSI MHTaHb OO0 MOJIOAL;, 3[IMCHEHHS 3aXOJliB OpPraHaMH BHUKOHABYOI BIAJM Ta OPraHAMU MICIIEBOTO
CaMOBpSIIyBaHHS; PO3POOKH Ta peaizallii [UIbOBUX KOMIUICKCHHX MPOTPaM; CTBOPEHHS COLIaNbHUX CITYKO
JUIS MOJION, TIPOBENICHHS COIabHOI POOOTH 3 MOJIOJJIIO; HAJaHHS COIIaTbHUX IOCIYT MOJIOINM
rpoMajsiHaM; poOOTH 3 Kaapamu chepr MONOADKHOI MOJITHKH; 3a0e3ledeHHs yJacTi MOJIOHI y Tpoleci
MPOBa/DKCHHS TIOJIITHKU MUIIXOM: IPOBEJCHHS TI'POMAICHKHX CIyXaHb, CTBOPEHHS TI'POMAJICBKUX pa;
B33a€MOJII1 3 MOJIOJI)KHIMH TPOMAJICBKUMHK OpTaHi3aIlisIMH.

®opmyBaHHsI €(heKTHBHOTO MEXaHI3My Jep)KaBHOI MOJIOIIDKHOI TOJITHKH Tepedadae po3pooKy Ta
peaizaliro IIbOBUX JIEPKABHUX, PETIOHANBHUX Ta MICIIEBUX MOJIONIKHUX mporpam. Lle 3anexmapoBano B
HEepIIOMY TOKYMEHTI IOBEHAIBHOI MOJITUKU HAIIOl NIep>kaBH B 100y HesamexxHocTi — Jexmapanii «IIpo
3arajbHi 3acagu JepKaBHOI MOJOIDKHOI MOMITHKM B YKpaiHi». [Ipm mpomy, BpaxoByouw crenudiky
JIepKaBHOI MOJIOADKHOT MOJITHKH, Ii MPOTPaMU MArOTh HE TIIBKH OXOIUIIOBATH BCi CQepH MisIBHOCTI
Mooni, a # OyTH KOHKPETH30BaHHMHU 332 OCHOBHUMH HampsMaMH. [3 ypaxyBaHHSIM BHIICHABEICHOTO,
CXEMAaTUYHO BIIOOpa3MMO, SIK MOXE BUIJISIIATH MEXaHi3M B3a€MOJIl OpraHiB MiclieBOl Biaau (MiCIIEBHX
JIep’KaBHUX aJMIHICTpalliil Ta OpraHiB MiCIIEBOTO CaMOBPsAyBaHHs) YKpainu i3 monoaro (Puc. 1).

MexaHi3m B3aemogii oprasis my0.1i4HOro ynpasJiiHH# i3 M0JI0J/110 HA MicieBOMY PiBHi B YKpaiHi

!

IndopmaTBHa Ta KOMyHIKaTHBHA CKJIal0Ba

!

!

I A A
) 4 v

AJIMiHICTpaTUBHUH ExoHOMiYHUH] besnekoBuit Corriasizanii OTtpumaHHs
— HopmarusHo- — Micuesi Groketr Ta | | — 3ano6iranms Moo YOPaBIiHCHKHX
[IPaBOBi AKTH Li7T50Bi MOJIOIXHI 3JI04MHHOCTI Ta — OcsiTa; nocnyr
perioHATBHOTO Ta nporpamu; TPABOMOPYMICHHAM; | | — Ipodeciiine - OTPI/IMaHHSI

. . — CTBOpeHHA Ta — 3anobiranHs cTaxxyBaHHs (y CIeliaIbHUX
MICIIEBOTO PiBHIB,; e .

p yTPUMAaHHS TOPTiBIIi JIOIBMH; T.4. B OpraHax CTaTycCiB
— LHcTeMa SATYACHHA | | pinopinmoi — OxopoHa MicueBoi (6araromiTHi,
MOJIOZIi 10 PO3pOOKH iHQPaCTPYKTYpH 3II0pOB’sI Ta BIIAJIN); CUpOTH...);

Ta y4acTl B (MOJIOI>KHUX LIEHTPIB, MOy JISIPU3ALlist — Ipare- — OdopmieHHs
perioHaNbHIH i CHOPTUBHHX 3JI0POBOTO 3aC00y BIIAIITYBaHHS. Ta OTPUMAHH
MiCIeBiif MOITHILi; MaiiJIaHIHKIB Ta iH..); KHTTS; COL[iaTbHUX
- — i BUILIAT,
— 3a6esneyenHs (DlHanI(JyBaHHﬂ. [TarpioTuune . 5
MPOEKTIB MOJIOAIKHHX BUXOBaHHSI MOJIOII; — O310pOBIIEHHSI.
TpPeICTaBHUIITBA
) IPOMAJICEKUX — IMopmonanust
MOTIOAL B OpraHax opraHizarii; CKPYTHMX CUTYaIlilt
MICIEBO1 BIIAJIH. — QinaHCyBaHHA (racwmns B ciM’).
MOJIOZKHOTO
Oy/iBHUILITBA.

Puc. 1. MexaHni3M B3aeMoAii opraHiB ImyOJIi4HOTO YIIPaBIiHHS 13 MOJIOAIIO Ha MiCLIEBOMY piBHI B YKpaiHi

@dopmyBaHHS 3aIPONOHOBAHOTO MEXaHI3My PealbHO 3a0€3MCUNTH Ha PErioHATFHOMY Ta MiCIEBOMY
PIBHSX YNPaBIiHHA 32 PaXyHOK CTBOPEHHS Ta 3aTBEPIKEHHS BiANOBIIHAX HITHOBUX MOJIOAKHUX MPOTpaM
Ha PerioHaIbHOMY Ta MiCIIEBOMY PiBHSX.

[IpoTe HOBI WITBOBI MOJOIKHI TPOrpaMH MalOTh BPaxOBYBAaTH CYy4acHI TEHICHLIl PO3BUTKY
YKpalHCBKOTO CYCITUTBCTBA, IO B CBOIO YEPry CTaHEe IEPEeAyMOBOIO JUIS IOSBH HOBHX HANpsMiB Ta GopM
po0OTH 13 MOJOATIO. SIKi MalOTh OXOTUTIOBATH Taki chepu:

- CIpUSIHHA 1HTerpamii yKpaiHCbKOi MOJNOAI /A0 CBITOBOI CHIIBHOTH, 30KpeMa €BpOIEHCHKOT
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(MonoikHiI 00MiHU, TIPOTPaMH MIATPUMKHU AEMOKPATIi Ta JIiJepCcTBa, BABYCHHS IHO3EMHHUX MOB Ta iH.);

- MATPUMKA [TATPIOTHIHOTO BUXOBAHHS Ta BOJIOHTEPCTBA;

- PO3UIMPEHHS Ta MOJEpHi3alis O00’€KTiB MOJIOADKHOT 1HPPACTPYKTypH (LIEHTPIB O3B,
CIOPTUBHUX Maii/IaHYMKIB, TeMATUYHUX MAPKiB, COI[IAIBHUX TYPTOXKHUTKIB. . .);

- OHOBJICHHS CHCTEMHU OCBITH Ta TpodeciifHOl opieHTamii Moyomi s 3abe3meueHHS il
KOHKYPEHTO3JIATHOCTI Ha PHHKY IPaIli;

- NiATPUMKA JSUTEHOCTI MOJIOJIIKHHUX Ta TUTSUUX FPOMAJICBKUX OpTaHi3aiiii;

- CTBOPEHHSI J[I€EBUX MEXaHi3MiB HIOJI0 3MIIHEHHS MOJIOADKHOTO KaJIpOBOTO MOTEHIlialy OpraHiB
JiepKaBHO1 BHKOHABYOI BJIaJl¥, NMPEJCTaBHUIIBKHX OPTaHiB MICIIEBOIO CAMOBPSIYBAaHHS Ta JIEMyTaTChKOTO
KOpITyCy.

ITizcymoByI0ouM yce Bullle3a3Hau€He, MOXKEMO 3pOOUTH HACTYIIHI BUCHOBKHU:

1. Opranu Jep>kaBHOi BUKOHABYOI BJIaJM Ta OPTraHH MICLIEBOTO CAMOBPSAYBaHHA YKpaiHH MaroTb
BIJTHOCHO c()OpMOBaHE 3aKOHOZABYE, HOPMATHBHO-IIPABOBE Ta €KOHOMIUHE HIATPYHTS I e()hEeKTUBHOIO
PO3BHUTKY ¥ peaizawii fep»)aBHOI MOJOADKHOT MOJITHKKA Ha PETIOHAIBHOMY Ta MicleBoMy piBHsX. [IpoTe,
poOoTa i3 MOJIOAI0 HE MICTHTh CTPATETiYHOTO HAMpsIMY HE TUIbKH Ha JEp)KaBHOMY DiBHI, a ¥ Ha piBHI
PETiOHIB, MICT, CLJI Ta CEJIUII.

2. 3ampomnoHOBaHMA y CTaTTi MEXaHi3M B3a€MOJIl OpraHiB MicIeBOl Bilaau YKpaiHH i3 MOJIOIJIIO
MOXeE 1 Ma€ BIJPI3HATHUCA AJISI KOXKHOTO OKPEMOI'0 perioHy abo HaceJIeHOro MyHKTY 33 PaXyHOK ypaxyBaHHS
0COOJIMBOCTEH PEriOHANBHOTO Ta MICIIEBOTO PO3BHUTKY, IO XapaKTEPHO sl OKPEMO B3ATOI TEPUTOPIi.

3. 3aragbHO BHW3HAYEHI HANPSMH PO3BUTKY B TMyOIiYHOMY yHpaBiiHHI YKpaiHu, a came
JCIEHTpATI3aIlisl Ta MOXKIMBICTh iHTETparii MO0 €BPONEHCHKOI CHITLHOTH, MAIOTh OYTH BiZOOpakKeHHI y
CydacHill JiepaBHIM MOJOIKHIA MONITHIII TAKMM YWHOM, 100 3armo0irTdé MacoBOMY BIATOKY MOJIOJI 3a
KOPJIOH Ta CTBOPUTH B YKpaiHi Taki yMOBH, I100 MOJOIKHUN MOTEHIian OyJo e()eKTHBHO BHKOPUCTAHO
3311 PO3BUTKY HAIIOT IEPKABH.

Hes3Bakatoun Ha Bce 3a3HaueHe, L€ BENMKa KUIBKICTh IUTaHb, IO IMOB’sA3aHi i3 pO3poOKoi0 Ta
BIPOBA/KCHHSIM €(DEeKTHBHOI JepKaBHOI MOJIOADKHOI MONITHKH B YKpaiHi Ha BCIX YIPaBIIHCHKUX PIBHAX
3aJIUINAI0THCS HEBUPIMIEHUMH. Tak, MOTpeOyIOTh MoaNbIIol eTallizamii MeXaHi3MH BKJIFOUEHHS MOJIOI JI0
NPURHATTS AEp’KaBHO-YIPABIIHCBKUX PillleHb, 110 3aJeKIapoBaHi Maiike B ycii HOPMaTUBHO-NPaBOBii
0a3i nepkaBHOI MOJOJIKHOI TONIITUKHA, BHOOPY KpHUTEpiiB BH3HAaueHHS e(EKTUBHOCTI peamizallil
JepKABHUX LIBOBUX MOJIOADKHHX INPOrpaM B paMKax JAep>KaBHOI MOJIOAIKHOI IONITHUKH, IO CTBOPIOE
MiATPYHTS IS IOAANBIINX HAYKOBUX Ta METOAHMYHHUX PO3POOOK.
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MEDIA DIMENSIONS OF POLITICAL AND LEGAL DISCOURSE

Vitalii Kornieiev, PhD in Philology
Taras Shevchenko National University of Kyiv, Ukraine

DESIGNING OF COMMUNICATION MEDIA
AS POLITICAL AND LEGAL REPRESENTATION
OF REALITY: SCHOLARLY VIEW

The article reviews scientific researches of social communications dedicated to designing of
communication environments. A typological model of such scientific papers was created basing
on the analysis of completed researches; the peculiarities of representation of political and legal
realities were determined in these works. The focus of the study was information space,
contexts of social demands and needs, as well as consideration by the authors of political and
legal contexts at the stage of qualification of significant characteristics of development and
establishment of communication media. It is proved in the article that social communication
studies have a high potential of development in terms of applied and fundamental basis of
designing of communication environments; relevant directions of such activities were revealed
and contribution of Ukrainian scientists into development of these issues was analyzed.

Key words: communication environment, social media functionality, social communication
scientific discourse.

Introduction. The development of science on social communications in Ukraine has led to
differentiation of the system of studies related to the system of scientific disciplines, which cover the
historical conditions of formation of science and theoretical models of its current functioning. Typically
such a structure is represented in the passport of specialties, and in most cases in the very titles of
specialties, such as “Theory and History of Social Communication”, “Theory and History of Journalism*
and so on. Apart there is in this series the specialty “Applied Social and Communication Technologies”,
which covers the researches of applied aspects of communication in various fields of human activity.

Relevance of research. It is interesting to note, that the historical aspects of formation of such
researches are revealed in the context of history of social communication, as evidenced, for example, by the
work of Vita Berezenko “Scientific understanding of PR phenomenon as social communication activities in
Ukraine” '. Studying the formation of applied technology the researcher focused on the historical and
theoretical aspects of its emergence and development, not on produceability of the used mechanisms of
communication activities.

The research of applied social and communication technologies provides for the study of social
significance, effectiveness and adaptability of the object of research. Except of technologies studying, in
particularly, the less popular but no less important areas, primarily — designing of communication
environments is of great interest for the modern science and practice of communication activity. The
relevance of this study is to identify the priorities in studying of essence and technologies of designing of
communication environments in the science on social communication, to identify the prospects and trends
in these studies in order to form a current paradigm of scientific tasks for further development of the
industry.

Statement of basic materials. In terms of development of information society the mediatization as a
process inherent not only to social institutions, but also to some process owners appears not only as a
measure of representation of an object in the media space, but performs the system of functions with social
and industrial areas. In other words, positioning of the object — a human, organization, social institution — in
the system of information coordinates is an important task of today's stage of development of the society,
without this it is not worth taking the trouble to the economic or social success, and the main functions of

! Bepesenxo, B.B. (2014). Haykose ocmucnenns gpenomeny PR sk coyiansnokomynikayiinoi dissnocmi 8 Yxpaini:
aBToped. quc... I-pa HayK i3 colianbHuX KoMmyHikamii: 27.00.01. Kuis: b.B.

148



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 1 2016

industrial nature is also directly dependent on the information support and representation.

Communication environment is generated by the society. Finally, this thesis as a reflection of the
general context of information activities has the right to exist, however, the society creates only the
conditions in which information efficiency can be translated into actions in the real products. In particular,
the existence of social networks as a phenomenon of global world does not go beyond the decade which
does not prevent them to compete for audience attention with the media system. The dynamics of
information space, creation of new mechanisms of production, distribution and perception of information
are caused by social needs, and notably this demand is influenced by the political system, openness of legal
environment, integration of new communication models into the system of information culture of the
society.

It should be detailed: we understand information culture as “a set of norms, rules and behavioral
stereotypes related to information exchange in the society” ', where the information culture can be defined
both at the level of the individual, and the level of social awareness: “Information culture in the broadest
sense is a set of principles and practical mechanisms to ensure the positive interaction of ethnic and national
cultures and their integration into common experience of humanity. In the narrow sense it is the best
methods of action with the signs, provided by information to the interested consumers to solve theoretical
and practical problems, the mechanisms for improving the technical environments of production, storage
and transmission of information, development of education system, training of a human to use effectively
information assets and information™”.

The level of formation of information culture is one of the important factors in designing of
communication environment; any restriction of level of information use or a narrow set of forms of
information exchange, in general, impoverishes the information space of the society, gives rise to various
semi-legal or illegal, or antisocial channels and forms of communication, which, in the end, leads to
violations of integrity of the information space being the source for manipulations and manipulative
positioning of the audience. All the above said concerns those societies that have been developed on the
principles of democracy; totalitarian and authoritarian models of development have another model that is
imposing tight control of information culture, mechanisms of perception of information and social respond
to the certain types of information. Separation of level of awareness between different social groups caused
by the inability to use certain communication tools, to join the certain segments of information space, etc.,
leads to broad information differentiation that harms both the society, and directly to a human, because in
the terms of emerging of the knowledge society that arise in information images, the total amount of
knowledge in the society with such differentiation will decrease.

In the scientific discourse of social communications, we can distinguish three elements that reflect
the structure of research of communication environments. The first component is phenomenological
researches of socially adapted communication environments which identify, particularly, the new forms of
mediatization (i.e. such communication environments that are actually operating in the information space).
The second component is the researches of methodology of evaluation of effectiveness of communication
environments; such works are aimed at optimizing the communication environments and therefore usually
evaluate the processes and phenomena within the objects of study, recommendations for improving the
efficiency of professional activity etc. The third component is the study of design technologies of
communication environments in terms of the current information culture and functioning of information
space.

Realizing the conventionality of this division, we note the general patterns which were observed
during this study. The first group of works, where the descriptive methods were mainly used, is wide
enough, the observations of social factors, especially political and legal ones, which enable functioning of
such communication environments are conducted. In the second group of works the object is the evaluation
methods and synchronic sections of the state of development of communication environment. We can state
that such aspects are considered by many scientists, but there are very few works devoted exclusively to the
problems mentioned above. The third group of works is the least one, as here the research object is
complicated, because it is often difficult for the researcher to obtain documents and other empirical data
that illustrate the emergence of new media or new communication platforms or formats.

However, it is the third group of studies that are the most interest for the practitioners of social

' Kynomyponoeus. XX sex. Inuyuxnoneous (1998). Canxr-Tlerepbypr : VuusepcuTerckas kaura; 000 «Aneteiisn».
% Kpase, B.H. (2000). ®opmupoBamie HHDOPMALMOHHON KyIbTYpEL. Jucmanyuonnoe ofpazosanue, 4, 35-37.
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communication, because they open new horizons for professional activity and form the updating of
information market, which affects ultimately the success of subjects of such activity.

In fact the very concept of social communication technology is quite unclear in the applied aspect of
researches. According to D.K. Havra, we understand social communication technology as “the
systematically organized activities on management of communications of social entity, which is based on a
specific plan or program of actions and is aimed at solution of any meaningful social problem, being a
system of use of social procedures and social resources that provide solution of this problem™. The
researches of social and communication technologies, in fact — their designing, provide studying the
external and internal communications of the research object, or programming of such communications on
the level of conditions of functioning of communication environment.

In the analysis of scientific discourse we consider that it is necessary to focus on the scientific
specialty, because it sets the scientific approach and determines the focus for the researcher. On the other
hand, the interpenetration of formal indicators at the level of methodology shows some versatility of
research strategies, which, in its turn, leads to attention to all areas of social communications.

The first group of studies referred to the most common component of scientific structure of reflection
of designing problem of communication environment is quite heterogeneous. A part of the researches
concerns the historical realities of formation of media system and the conditions in which it was formed in
different political-economic periods. This context is important for understanding of dependence of the type
of communication environment on the political model of society, and as a result - detection of media
functions in these stages of society’s development.

In this group, it is worth to mention the works of Olha Bilychenko’, Oleh Bohuslavskyi’, Vita
Hoyan*, Olena Ivanova’, Yurii Kolisnyk®, Lyudmyla Suprun’, Thor Parymskyi®. These researches represent
the peculiarities of formation of media system as communication environment in different socio-political,
legal and economic conditions. The papers analyze mechanisms of transformation of communication
environment, focusing on different marked patterns and trends.

Not being able to analyze all studies in one short article, we will comment the most expressive one —
the work of Thor Parymskyi. The author emphasizes: “The Ukrainian periodicals focuses continuously on
strengthening the main communication link “audience — mass media”, enhancing the journalistic level of
publications, audio and video materials, their efficient activity related to introducing the most relevant ideas
and interest of the audience into the society. The typological features of text (genre or specialized), and
materials on history, culture and society are equally important to national journalism. This creates a special
symbolic meaning, creates a characteristic language of the era, which is perceived by contemporaries and
followed by descendants, forms some space of meanings, in which the energy attitude to variable modern
age is generated and the new interpretations are found”’.

The primacy of patriotism as a determining parameter of sense-making factors of communication
environment comes through the whole study of the author, being laid into formalization of criteria of media
efficiency and determines the directions of media influence on the audience, including its formation: “The
national journalism, as the primacy of independent state, represents understanding, assessment of reality

! I'aBpa, JI.I1. (2003) CounaisHO KOMMYHHKAaTUBHBIE TEXHOJIOTUH: CYIIHOCTh, CTPYKTYpa, GYHKIMH. [lemepOypeckas
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2 bimuenxo, O.J1. (2013). Xydooicus nimepamypa é coyiansho-komynikayiiinii cmpykmypi cycninsemea: asroped.
JTUC... JI-pa HayK i3 coumianbHUX KomyHikamii: 27.00.01. 3amopixks.
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from the standpoint of a particular individual journalist - a patriot of his/her country. He speaks openly of
his/her sympathy or antipathy, his/her love or hatred, reasonably relying on sincerity of perception of
his/her work by the reader, as it touches the burning issues and contains unconventional views on modernity
which coincide with the mainstream of spiritual processes in mind of the people, the nation”. And further:
“Convincing effect on the people, who can cause necessary public attitudes followed by adequate collective
activities and aimed at their implementation is the priority in implementation of current state-building ideas,
concepts and assessments™'. Not focusing on the partial opposition “government - national press”, we
should note a clear modeling of communication environment outside communication factors, including the
level of national consciousness and social responsibility.

It is a fair assumption to say that today the relevance of this subject has been reduced, as the first 9
years of formation of the new field of knowledge “Social communications” were almost exhaustive for
coverage of the results of basic research. Although many issues remained out of sight of researchers the
scale of the problems has narrowed clearly; the phenomenological approaches in respect of specific
communication environment are replaced by the studies that reveal the internal systemic indicators of
development of communication environment or the processes that characterize this development.

Such studies were included into the second group of works, where we can mark the works of Maria
Butyrina >, Maryan Zhytryuk °, Nina Zrazhevska *, Tetyana Krainikova °, Oleksandr Chekmyshev °.

The summary of these studies from the perspective of designing of communication environment
gives the reason to formulate the idea of complexity and nonlinear nature of communications connections,
importance of general context of political system and information culture in the plane of development of
such segments of the information space.

The authors focus on identification of applied patterns of the target, accentuate on the forms of their
implementation and determine the prospects of development of communication technologies and strategies.
In this respect, the study of Maria Butyrina who studied the media as environment of functioning of mass
consciousness stereotypes, is illustrative. The author revealed “a deep connection with archetypes,
stereotypes, myths, prejudices, attitudes — the components of syncretic continuum of mass events” ’.

The emphasis on connection with the myths is important in the fact that the modern science claims
dependence of world view formation on functioning of myths that are the source of stereotypes. For
example, O.V. Ulyanovskyi emphasizes “really the consumer chooses actively media messages, but only
those ones that meet his/her needs and commercial myths. Myths are derived from the value system of the
society and the group, to which the consumer belongs; satisfaction of the consumer"s myths satisfies not
necessarily his/her needs, it promises only this satisfaction, or can meet the needs for a very small period of
time” ®. So as we see, stereotyping depends on political and economic parameters of social development,
being modeled by these factors, and eventually realized through the system of media activity about of
which Maria Butyrin states in her work.

She argues that “stereotyping in media practice is due to diffusion of pre-cognitive, cognitive,
perceptual evaluation procedure among of which social categorization of reality is dominant” and the very
stereotypes “... are communicational organized notions, which are formed due to inaccurate, flexible
categorization of the society by mass media; have cognitive basis and instruction on perception of the
phenomena combined beyond the categories”. An important conclusion of this study is characterization of
the processes of communication environment related to functionality of stereotypes: "stereotyping,
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destereotyping, and mediatization of stereotypes'. This finding makes it possible to form a thesis on the
intersection of media activity and political and legal needs that are implemented in the society by various
public activists and is, in fact, the source for emergence of appropriate social ideology, and with it - the
stereotypes.

The third component of the structure of scientific researches related to designing of communications
environments is the works devoted to their designing, elaborating on technological features, conditions and
performance criteria, development of practical recommendations and algorithms. Among the basic
researches we can still mark only the work of Dmytro Oltarzhevskyi who studies the existence of corporate
media. We should note that there is a number of applied works devoted to formation of communication
environments but these works have mainly prognostic nature and do not cover the total social paradigm,
including political and legal terms.

Dmitro Oltarzhevskyi shows the system of corporate media in the structure of political and economic
realities, identifies the structural peculiarities of functioning of this segment of media discourse, categorizes
the conditions of efficiency and defines the functional paradigm for such means of mass communications®.
In fact, the research represented is a kind of algorithm of modeling of communication environment to the
needs of specific social demands on the basis of political, economic, cultural paradigm of the society. The
value of the given work consists of its unique approach that was implemented in development of
methodology of similar studies and made it possible to improve significantly the process of creation of
corporate media.

Conclusions. Today the system of media and social communications in general are being actively
updated, creating the new trends and identifying the effective technologies of information activities. The
technical progress and development of information industry are the reasons for these changes. However,
political and legal conditions of functioning of the society, development of democratic society, updating of
legal system in conformity with the legal standards of the European Union, lead to the active dynamics of
development of communication environments. Today the researches on social communications do not
reflect completely these processes.

The information industry needs fundamental or applied researches that would be focused on the study
of technologies of designing of information activities in the new communication realities, taking into
account the trends of technological development in the information sphere and considering the social trends
of information culture. The analysis showed the considerable potential of scientific field “Social
communications” in solution of these issues; however the applied researches, the projects focused on social
positioning of new media, social networks and services need still more detailed analysis.
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ESSENTIAL FEATURES
OF SOCIAL COMMUNICATIONS

The article describes essential features of social communications in information society. It
analyzed conceptual approaches to social communications in modern scientific researches. The
author represented main functions of social communications. The primary focus of the article is
on virtualization domination on all social levels: personal, group and social.

Modern social communications make circumstance changes without interruption, that’s a
reason for destroying of old social communication models and formation of new social
communication models. This is a social problem which solution will be the reason of social values
transformation and new social communication system formation in the age of globalization.

Key words: information society, communication, social communications, knowledge,
information, integration, globalization.

The problem definition. Information society evolution may be presented as continuous process of
intercourse social transformation. This intercourse was caused by objective historical rules of society
development and changes in features of social interaction that related to information and communications
technologies beginning and their development.

Information and communications technologies has become an integral part of every person’s live,
because they provide creation, saving, processing of information and access to information'. Fast moving
social transformations in any society and in any person need rethinking of many information and
postindustrial society aspects, that has been done in studies of D. Bell, M. Castels, E. Toffler, F. Webster.

Communication problems have become the main topic of studies with special features of modern
society civilizational development. Nowadays the main attention pays to social communications analysis in
information society.

Research and publication analysis. Social communications researches in information society
present only several aspects of this complex phenomenon, there are foreign scientific efforts among these
researches (L. Baker, W. Badd, S. Verba, G. Lassuell, E. Masiudi, A. Sokolov, A. Leontjev, O. Gnatjuk, Ju.
Budantsev, V. Smetana, A. Shyrokanova) and several Ukrainian scientific research results (E. Makarenko,
V. Rizun, V. Ivanov, G. Pocheptsov, V. Shkljar, O. Zernetska, O. Kholod, V. Bebyk, V. Demchenko, T.
Kolesnikova, N. Dniprenko, K. Glubochenko, I. Devterov, N. Kostenko, N. Zrazhevska, L. Veretska, O.
Kurban, E. Romanenko, A. Shelestova and others).

At the same time previous and modern researches analysis shows that there is a lack of complex
researches about social communications in Ukrainian science, that’s why systematic approach of this
problem is important for Ukrainian social communications theory and practice.

The object of the article is to depict main features of social communications in the information
society.

The task of the article is to characterize main features of social communications, to analyze
conceptual approaches to social communications in modern researches, to depict main functions of social
communications.

The methods of analysis. The descriptive, the comparative and the systems analysis methods were
used in the article.

The ventilation results. Ukrainian scientist V. Bebyk underlines that a social sphere, composed of
social and political, social and economic spheres and mental and intellectual sphere of the society, needs
implementation of some measures of social life self-organization and self-management for the purpose of
its entirety and control preservation. The author lays the emphasis that in this context social
communications are a special informational and communicational sphere of public life that has social

! Crenanoga, JI1.O. (2011). Tpaschopmariii mporecy KOMyHiKalii B yMOBaX CTAHOBICHHS iH(GOPMALIHHOTO
cycminectBa. I'ymanimaprui gicnuk 314, 45, 205-210. <http://www.zgia.zp.ua/gazeta/VISNIK 45 205.pdf> (2015,
December, 02).
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features and joins all components of social sphere (political, economic and intellectual) and structures
selected public activity (political, economic or intellectual). V. Bebyk reviews social communications as a
process of deliver, processing and perception of social information, and this process is realized by the
subjects and the objects of the public sphere'.

The author also says that this social communication process takes place during multifeature and split-
level social information sharing (if there is a person in this process, it gets social features) between political,
economic and intellectual public spheres and their certain structures. The scientist proves that social and
political communications are essential for social and political systems.

For example, V. Demchenko confirms that nowadays virtualization dominates on all social levels:
personal, group and public.

The scientist thinks, that the steady and external reality has become social and historic reality by
virtue of the selected institutes system. People’s subtraction from this reality was an act of their social self-
fulfillment and social self-definition. Last decades transfiguration of this reality into virtual reality makes a
person to life not in the world of things, but in the world of visuality. The scientist concludes that relations
between people have a form of relations between images in increasing frequency. This situation causes to
characteristics of the old and new social organization types through the dichotomy “real-virtual™.

The scientific work “The university library on the modern stage of the social communications
development” by Ukrainian researcher T. Kolesnikova is to be noted. The author underlines that social
communications evolution is connected with culture evolution which is determined with dominate
standards and cultural contexts fixation, saving and extension methods in the society’.

T. Kolesnikova shows directions of these communications in such way:

Spee.ch . E—_ Documgnta}l E— Onhpe .
communication communication communication
Words Books Multimedia

T. Kolesnikova determines the modern epoch as a transition period from the documental
communication and book culture era to the online communication and multimedia era. Public transition to
this epoch, the scientist says, is built on a union of two parallel processes going during all period of the
civilization development. The first process is constant growing of information significancy that is essential
for public life support. Also this process includes information increase in volume. The second process is
based on improvement of technologies of information fixation, saving and its extension”.

V. Rizun, Ukrainian scientist, thinks that communicational relations between the government and
society are one of the aspects of social communications policy. The author says, that the most important
thing in social communications understanding is “the institutialization of contacts between communicative
subjects. It means that the natural feature of “communication” people under certain specific conditions is
realized, regulated and organized by the people. This function begins its institutialization. This means that
new centers, services, departments, institutes, which help to put it on technological and industrial level,
appear. And when it comes, we should say not only about communication, but we should say about social
communication as a form of organized communication and strategic communication, where we have certain
planning and coordination of activities. In this case, the author says, we have to have some government
authorities which will bear responsibility for communication organization and its intitutialization™”.

In this context we should pay attention to N. Dniprenko’s researching, in which the author separates
four equal levels of intercommunion between the government and the society: information, consultation,

! Bebux, B.M. (2010). Coyianvhi komynixayii ma ix poas y gyuxyionysanni cycninonoi cgpepu. Bibniomexa BH3 na
HOBOMY emani po3gumKy coyianvHux Komyrikayii. JIHinponeTpoBchk: Bun-sBo Makoenbkuid, 7.

? JTemuenxo, B.JI. (2010). Coyiansui komynixayii é YMOBAX IHPOPMAYIIHO20 CYCRITbCMEA: NAPAOOKCU PO3BUMNKY.
bioniomexa BH3 na nosomy emani po3sumky coyianbhux komyHikayin. JIHinporneTpoBcbk: Bua-Bo MakoBeupskui, 35.
3 lemuenko, B.JI. (2010). Coyianvni KOMYHIKaYii 8 ymMosax inopmayitino2o cycninbcmea: napadoxkc po36UmKy.
bioniomexa BH3 Ha Hosomy emani po3sumky coyianvhux komyHikayin. JIHinponeTpoBcbk: Bua-Bo MakoBeuskuii, 35.
* Konecuukosa, T.O. (2010). Yuisepcumemcura 6ibniomexa na cy4achomy emani po3eumiy coyianbHux KOMyHiKayil.
bioniomexa BH3 Ha Hosomy emani po3sumky coyianvhux komyHikayin. JIHinporneTpoBckk: Bua-Bo MakoBeubkuii, 47.
> Pisyn, B.B. (2009). Honsmms npo coyianbhi KOMYHIKayii 6 cucmemi 63a€M036 3Ki6 610U 3 2POMAOCLKICHIO.
3anposadoicenns xomynixayiti y cycninecmsi. Kuis: TOB «Bictkay, 9-11.
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dialogs and partnership. So information sharing is an important and compulsive part of all steps in any
decision process. With regard to consultation, this process, the author proves, needs public thoughts
studying by the government. Those public thoughts can deal with any public life questions. Thoughts of
different interested parties should be taken into account during making a decision. Any party can instigate a
dialog which can be constant or concrete. N. Dniprenko has marked a constant dialog (two-way
communication which goal is to achieve regular exchange of ideas) and a concrete dialog (it leads to getting
one common recommendation, strategy or a draft law). And the last level is partnership that indicates joint
responsibility in the process of making a decision. N. Dniprenko’s statement, that the communication
problem of the government and the society is not only in information giving, but every party has a lack of
hearing skills, is true.

K. Glubochenko in the analysis makes structural analysis of social communications in the
government control system according to features of their orientation'. The researcher pays attention to
peculiarities of external communications and intercommunications in the bodies of state authority and
marks the ways for following studies of this problem in the government control system. On the basis of R.-
J. Shwartsenberg’s studies K. Glubochenko marks such social and communicative channels which are
distinctive for the system of government control: communication with a help of informal channels;
communication by organization; communication with a help of mass media.

We agree with K. Glubochenko’s thought that R.-J. Shwartsenberg’s has only given the characteristic
of external ways of social communication which go from the body of state authority to the society without
any stops on inner social and communicative context of the management behavior.

Also K. Glubochenko, referring to N. Dragomyretska’s researches, notices that there are two main
scientific approaches to communication and information in the government management study: the first
approach, characterized with the inner-organizational communication aspect, is relations between structural
elements of making decisions; and the second approach in the external communications aspect is sharing
information about inner activities”.

We can't fail to agree with N. Dragomitetska’s thought that external communications in the
government management are some reflections of inner communications: their methods, strategies, tools and
forms are the same. For example, speeches, proclamations, proposals, information sharing, studying,
negotiations and running events. Effective inner communications on all routes (from up to down and from
the bottom upwards) are one of the main tasks of any organization.

I. Devterov’ considers that social communications are the main communicational channel in the
cyberspace. The investigator marks such peculiarities of social communications: public character and
frankness; limited and controlled access to mass media; mediation of parties’ contacts; some “inequality” in
relations; a quantity of message recipients.

The author comes to the conclusion that the concept “social communication” is used for describing of
production process and sharing messages by TV, radio, printed press, cinema, Internet and so on. In
addition mass media hold a middle in-between position in the communicative chain “a sender — a channel —
a receiver of the message”. In the Internet social communication is actualized by virtue of users’ adaptation
to the knowledge system, their skills to use their knowledge as a social product and their skills to integrate
in the global communicative space”.

Special approach to social communications understanding was given by V. Dobryvechir. The author
focuses attention on the scientific communication that is important for society. This kind of communication
support ideas sharing between scientists, and that brings new knowledge to birth, creates new ideas,

' Tny6ouenxo, K.O. (2011). Knacudikamis comianbHIX KOMYHIKALiil y CHCTeMi Aep/KaBHOTO YIPABIiHHS 33 03HAKAMH
X CIIPSIMOBAHOCTI. AkmyanbHi npobaemu deparcasnozo ynpaeninns, 1, 353-360.

<http://nbuv.gov.ua/UJRN/apdy 2011 1 43> (2015, July, 05).

2 I'my6ouenko, K.O. (2011). Knacugikaris conianbHIUX KOMYHIKaIii y CHCTEMI I€pyKaBHOTO YIIPABIiHHS 32 O3HAKaMH
X CIIpAMOBaHOCTI. AkmyanbHi npodaemu deporcasnozo ynpaeininna, 1, 353-360.

<http://nbuv.gov.ua/UJRN/apdy 2011 1 43> (2015, July, 05).

3 Hesrepos, [.B. (2011). Xapakrep corianbHoi kKomyHikamii B mepexi [Hrepuer. Teopia i npakxmuxa ynpasninusa
coyianvHumu cucmemamu: Qinocois, ncuxonozis, nedazozika, coyionoeis, 3, 66-73. <http://repository.
kpi.kharkov.ua/handle/KhPI-Press/521> (2015, September, 13).

* Jlesrepos, 1.B. (2011). XapaxTep comiansoi koMmyHikamii B Mepesxi [uteprer. Teopis i npakmuka ynpaeuinus
coyianvHuMu cucmemamu: Qinocois, ncuxonoeis, nedazozika, coyionocis, 3, 66-73.
<http://repository.kpi.kharkov.ua/handle/KhPI-Press/521> (2015, September, 13).
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technologies, makes progress, and society achieves a new development level. The author says that
frequency of scientific publications is very important for scientific communications, because this frequency
gives an opportunity to know if those publications accomplish one of the most important functions — a
communicative function'.

Among various forms of communication scientists distinguish scientific publications. A scientific
magazine as a communicative model is over 300 years old, and during this period it has traveled the long
way of development and transformation, given a birth for a modern form of a scientific magazine. This
form is changing now and will change in future because of the constant society evolution.

A. Shyrokanova’s thought, that new communication forms using changes ways of information
sharing, discussion, its reviewing, publication and data and results archivation, is true. New communication
forms need scientists’ active role in the sharing of their scientific works, and informal online provision of
information about course and results of researches. As distinguished from mass communication, scientific
communication developed from the line-written communication to to hypertext communication. This
feature supported building of new online communication channels?.

Taking all the aforesaid into consideration, we can say that new communication forms play the great
role into the modern information society.

But A. Shelestova after the complex scientific research of Ukrainian and foreign learned treatises
draws conclusions that social communications are a basic component of information production and an
important factor of progress in any bailiwick and social life sphere. Social communications actively affect
on the education sphere, processes of educative information changing between teachers and students; new
technologies, channels and tools, which help formation of new informational and educative circumstance in
a higher education institute, appear’. Development, implementation and using of informational and
communicative technologies in the processes of educative information changing determine formation of
informational and educative circumstance in the modern higher education institutes, because
interpenetration, interinfluence and integration of information and communication take place. Nowadays
any processes of educative information processing can’t be done without communication media of a higher
education institute.

Nowadays the basis of communication is a process of its changing with a help of informational and
communicational technologies. Scientific and technical progress development of computer engineering and
informational and communicational technologies is an impulse for global informatization of higher
education. Actively being adopted to higher education, new informational and communicational
technologies essentially change previous stereotypes and policies in relations between subjects and their
groups in a modern higher education institute®.

For example, R. Vladimirska in her research places greater focus on such fact, as nowadays in
Ukraine there is a lack of specialized publications which observe a complex of book publishing industry
components in the context of social communicative sphere. Ukrainian book publishing remains short of
foreign book publishing not only upon statistical indicators. It is necessary to have some problem-oriented
specialized publications which will unite all Ukrainian and foreign progress in the printing sphere and give
complete and detailed description of the publishing process”.

V. Rizun, for example, considers that social communications as a scientific branch comprises such
scientific specialties: library and bibliological science, journalism, publishing and editing, and applicative
social and communicative technologies, and social informatics, document science.

! No6pusedip, B.O. (2013). L{inb0Be MpH3HAYECHHS Ta IIEPiOANYHICTS HAYKOBHX BHIAHB 13 COLiaTbHIX KOMYHIKALii B
Ykpaiui. Jepocasa ma pecionu. Coyianvhi komynikayii, 1, 136-139. 139. <http://nbuv.gov.ua/
UJRN/drsk 2013 1 29> (2015, December, 10).

? [lnpoxanosa, A.O. (2013). Hayunas KOMMYHUKAYUS 68 UHGOPMAYUOHHOM 0BIeCcmBe: COYUON0SUYECKUT] AHANUS:
aBTopedepar kaua. cou. Hayk: 22.01.01. Munck. <http://www library.univer.kharkov.ua/
OpacUnicode/index.php?url=/notices/index/IdNotice:764385/Source:default> (2015, April, 10).

3 [lenectosa, A.M. (2015). Comianbhi KOMyHiKauii ik 6a30BHii KOMIIOHEHT 1H(OpPMaLifHO-OCBITHBOTO CEPEIOBHILA
BH3. Moaoouit euenuil, 7 (22), u. 2, 159-162.

* IllenrectoBa, A.M. (2015). ComianbHi KOMyHiKallii ik 0a30BUi KOMIIOHEHT iH()OPMaLiHO-OCBITHBOTO CEPEIOBUILA
BH3. Moaoouit euenuii, 7 (22), u. 2, 159-162.

* Brazximipcska, P.JI. (2012). KHHrOBHAAHHS B CHCTEMi COLIaTbHIX KOMYHIKALiif: CTaH BHCBITICHHS IIPOGIEMHL.
Hayrosi 3anucku [Vrpaincokoi akademii Opykapcmeal], 4, 8-15. < http://nbuv.gov.ua/UJRN/Nz 2012 _4 4> (2015,
November, 20).
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It should be emphasized that V. Rizun in the scientific work “The essay to the methodology of social
communications researches” says that it’s necessary to consider social communications as artificially
created, but scientific pointed ways, methods, tools, principles of interaction which create communicative
networks. These networks are essential for providing social communications. And it’s necessary to mark
any form of social communication out from communication itself as people’s natural social interaction
function. It’s reasonable to compare people’s natural communication (and these people don’t control their
communicative activity, but use it) with work, connected with supporting of ways, methods, tolls for
communication in the society, and for setup and approval of social intercourse. Work with communication
becomes a part of business. It get an engineering and manufacturing form. A large communicative industry
is made in the country and on the state-by-state basis. This is the great reason for staff training, labour
conditions organization. It also provides for management of communicative activities and development of
professional topic-based knowledge system”.

In view of the foregoing, we can say that scientists’ focus of interest connected with social
communications problems constantly increases. This is shown by scientific researches of conceptual
approaches to social communication in the information society.

Conclusions. Social communications play a great role in social life. They make conditions for
supporting informational and whole social sphere.

The dynamics of scientific investigations in the sphere of social communications problems shows
evolution in perception of this concept as understanding of features which are given for a person and
defined with their social level to declaration of social communications as a key element of public reality, a
complex formation which is characterized with a help of different features: political, ethnic, religious, social
and so on. Social communications evolution is related with culture evolution.

References

1. Bebyk, V. (2010). Sotsialni komunikatsii ta jikh rol u funktsionuvanni suspilnoji sfery (2010). Biblioteka VNZ na
novomu etapi rozvytku sotsialnykh komunikatsij. Dnipropetrovsk: Vyd-vo Makovetskij.

2. Vladimirska, R. (2012). Knyhovydannja v systemi sotsialnykh komunikatsij: stan vysvitlennja problemy.
Naukovi zapysky [Ukrajinskoji akademii drukarstva], 4, 8-15. < http://nbuv.gov.ua/UJRN/Nz 2012 4 4> (2015,
November, 20).

3. Glubochenko, K. (2011). Klasifikatsija sotsialnykh komunikatsij u systemi derzhavnoho upravlinnja za
oznakamy jikh sprjamovannosti. Aktualni problemy derzhavnoho upraviinnja, 1, 353-360.
<http:/mbuv.gov.ua/UJRN/apdy 2011 1 43> (2015, July, 05).

4. Devterov, I. (2011). Kharakter sotcialnoji komunikatsii v merezhi Internet. Teorija i practyka upraviinnja
sotsialnymy systemamy: filosofija, psykhologija, pedagogika, sotsialogija, 3, 66-73.
<http://repository.kpi.kharkov.ua/handle/KhPI-Press/521> (2015, September, 13).

5.  Demchenko, V. (2010). Sotsialni komunikatsii v umovakh informatsijnogo suspilstva: paradoksy rozvytku.
Biblioteka VNZ na novomu etapi rozvytku sotsialnykh komunikatsij. Dnipropetrovsk: Vyd-vo Makovetskij.

6. Dobryvechir, V. (2013). Tsiljove pryznachennja ta periodychnist naukovykh vydan iz sotsialnykh komunikatsij v
Ukraini. Derzhava ta regiony. Sotsialni komunikatsii, 1, 136-139. <http://nbuv.gov.ua/UJRN/drsk 2013 1 29>.
(2015, December, 10).

7. Kolesnikova, T. (2010). Universytetska biblioteka na suchasnomu etapi rozvytku socialnykh komunikatsij.
Biblioteka VNZ na novomu etapi rozvytku sotsialnykh komunikatsij. Dnipropetrovsk: Vyd-vo Makovetskij.

8. Pocheptsov, H., Dniprenko, N. (2012). Komunikatsija v organakh vlady: problemy, prychyny I naslidky.
Komunikatsija. Zbirka z pytan’ komunikatsii u suspilstvi. Viada. Media. Suspilstvo, 2. March. Kyiv: Vydavnytstvo
«K.ILS».

9. Pizun, V. (2009). Ponjattja pro sotsialni komunikatsii v systemi vzajemozvjazkiv vlady z hromadskistju.
Zaprovadzhennja komunikatsij u suspilstvi. Kyiv: TOV «Vistka.

10. Pizun V. Nacherky do metodologii doslidzhen’ sotsialnykh komunikatsij.
<http://journlib.univ.kiev.ua/Nacherky do metodologiyi.pdf> (2012, April, 03).

11. Stepanova, L. Transformatsii protsesu komunikatsii v umovakh stanovlennja informatsijnogo suspilstva.
Humanitarnyj visnyk ZDIA, 205-210. <http://www.zgia.zp.ua/gazeta/ VISNIK 45 205.pdf> (2015, December, 02).
12. Shelestova, A. (2015). Sotsialni komunikatsii jak bazovyj component informatsijno-osvitnjoho seredovyshchja
VZN. Molodyj vchenyj, 7 (22), part 2. July, 159-162.

13. Shyrokanova, A. (2013). Nauchnaja kommunikatsija v informatsionnom obshchestve: sotsiologicheskij analiz:
avtoreferat kand. sots. nauk: 22.01.01. Minsk.

<http://www library.univer.kharkov.ua/OpacUnicode/index.php?url=/notices/index/IdNotice:764385/Source:default>
(2015, April, 10).

158



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 1 2016

PROBLEMS OF NATIONAL PUBLIC AND PRIVATE LAW

Sergiy Riznyk, PhD in Law
Ivan Franko National University of Lviv, Ukraine

THE REFORM OF CONSTITUTIONAL JUSTICE
IN UKRAINE: MODERN STAGE

The article draws attention to improvement of constitutional justice in Ukraine by the means of
constitutional reform, in particular, there are analyzed innovations proposed by the draft law on
justice, the draft law on deputies and judges immunity and the draft law on the decentralization
of power. This article contains a detailed assessment of the proposed legislative innovations and
the potential constitutional and legal consequences of their implementation. Though there are
discovered certain shortcomings that generate threats to proper implementation of the
constitutional justice exceptional tasks, a number of progressive advantages of the draft laws are
allocated. Thus, it is concluded that if developed observations were taken into account and
research activities were subordinated to the relevant needs of society and actual challenges of
today, there would be conditions necessary for achievement in Ukraine of the long expected
environment of a real constitutionalism, legal, democratic and fair state.

Key words: constitutional justice, the Constitutional Court of Ukraine, legal understanding of the
constitutional jurisdiction, constitutional reform process, draft amendments to the Constitution
of Ukraine.

Introduction. So as to develop coordinated proposals for amendments to the Constitution of Ukraine
with the involvement of representatives of different political forces, public, domestic and international
organizations, and to promote social and political consensus concerning improving the constitutional
regulation of social relations in Ukraine, on the 3rd of March, 2015 there was established Constitutional
Commission as the President of Ukraine special subsidiary body'.

One of the results of the Commission’s activity has become the draft amendments to the Constitution
of Ukraine regarding justice’, in particular a number of proposals related to the improvement of
constitutional justice in Ukraine. In general, it should be noted concerning this part of the draft law that the
amendments proposed by the Constitutional Commission are necessary, constructive, balanced and
systemic. Along with that, some provisions of the draft contain certain shortcomings and therefore, in view
of the fact that the final decision on its finite wording to be submitted to the Supreme Council Ukraine by
the subject of constitutional initiative - the President of Ukraine has not been formed yet, the below
mentioned observations and conclusions may be taken into account at any of the following stages of the
draft adoption.

Furthermore, it should be appreciated that an important objective of constitutional reform, in addition
to the amendments to the Constitution direct developments, is to ensure a broad public and professional
discussion of proposals for constitutional reform in Ukraine with the participation of leading experts in
constitutional and other fields of law, in the social and political sciences spheres, public figures,
representatives of non-government and international organizations.

The purpose of the article. This article is aimed at a scientific research and assessment of the state
of constitutional justice reform in Ukraine and the role of the Constitution of Ukraine improving in this
process. In order to develop substantiated conclusions and propose concrete provisions of the draft
amendments to the Constitution of Ukraine a detailed analysis of the proposed legislative innovations and
the potential constitutional and legal consequences of their implementation is needed.

' Vias «Ilpo Koncmumyyiiiny Komicioy 2015 (Ipesunent Yxpaiuu). Ypadosuii kyp'ep, 41.

2 [Ipoexm 3min 0o Koncmumyyii' Ypainu 6 wacmuni npagocyoos, cxeanenusi Koncmumyyitinoio Komicicio ma
Hanpaenenuii 0o Beneyiancokoi Komicii 2015 (BepxoBua Pana Ykpaiun). Ogiyitinuti caiim Koncmumyyiiinoi Komicii
<http://constitution.gov.ua/work/item/id/16> (2015, December, 21).
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The principal material. A positive fact to be considered is a high level of attraction of professional
expert community to these amendments analysis and discussion, though not all representatives thereof are
included to the composition of the Constitutional Commission. There is a reason to hope that this should
significantly contribute not only to the quality of the draft law content, but will provide to the draft a
support both in parliament and in society. Unfortunately, the importance of these circumstances has not
been properly evaluated during the work on another essential project on amendments to the Constitution —
on the state power decentralization. It became one of the reasons for the extremely negative resonance in
regard to this draft prior approval by the Supreme Council of Ukraine process and for the lack of the
legitimacy of the document that is highly required in such cases.

On the other hand, there should be appreciated an active position of most researchers who, basing on
the accumulated during prior periods materials that significantly complement current knowledge in the field
of the constitutional justice reform, propose to use such developments not only for the Constitution of
Ukraine amending, but for future organizational and legal support of judicial reforms in Ukraine as well.
Therefore, among the representatives of the constitutional law science in this context should be highlighted
the works of such scholars as M. Koziubra, V. Musiyaka, A. Selivanov, I. Slidenko, V. Fedorenko, S.
Shevchuk.

However, we should recognize that a number of scientific papers on the issues of justice reform in
general and of constitutional justice in particular, are too theoretical in nature and hardly can be useful for
solving of the specific problems occurring at the present stage of legal improvements Ukraine. In the
opinion of I. Slidenko, in the analytics of the constitutional law there already is noted a surprising feature of
the overwhelming majority of studies related to constitutional control, - they are referred to the essential,
but not to the proper. Constitutional control is undergoing a certain sort of brutal mystification - instead of a
search for the optimality authors restrict themselves to various kinds of statements that are usually based on
the extracts from the national legislator works.'

Therefore, it is necessary to gradually deviate from the habit to focus the scientific works, based
solely on scholars’ personal interests, but to subordinate research activities to the relevant needs of society
and acute challenges of today. Moreover, the adaptation of national idea of constitutional control in Ukraine
has been conceived as an instrument of democratization of new independent state based on the rule of law,
independence, collegiality, equality of the judges, transparency, full and comprehensive review of every
case and validity of its decisions. Each of these principles had to guarantee the high authority of the
Constitutional Court of Ukraine as the main tool of its effectiveness within the mission on the rule of
Constitution of Ukraine throughout the state establishment.

In the meantime, the practice of these principles implementation, as in many other areas of public life
in Ukraine, is not always consistent with their declared provisions. Among more than 300 decisions and
conclusions adopted during the Constitutional Court of Ukraine existence, only few of them have made a
significant contribution to the establishment of democracy and constitutionalism ideals in Ukraine. Along
with this, a number of the sole body of constitutional jurisdiction acts have an ambiguous effect on the
process of the Ukrainian state building, and some of them became one of the key factors that led to the
Revolution of Dignity 2014 and military and political processes that followed.”

In this regard, it appears reasonable and necessary to provide an analysis of the proposed
amendments to the Constitution of Ukraine that hold forth many hopes.

It is proposed to remove from the text of the Chapter VIII of the Constitution (“Justice”) the rules
devoted to regulation of the relations connected with the Constitutional Court activities. This proposal
indicates a change in the fundamental positioning of the sole body of constitutional jurisdiction and
granting it an additional special status that may not be covered by the scope of one of the government
“branches”. This amendment shall be evaluated as plausible, since it is logically conditioned by the
essential difference in the legal nature both of general jurisdiction courts and the Constitutional Court and
of judges of these public institutions.

However, it is proposed to present the Article 147 of the Constitution of Ukraine in the new edition,
in particular to remove the provision that the Constitutional Court of Ukraine is the sole body of
constitutional jurisdiction in Ukraine. Perhaps indicated proposal is one of the most significant

! Crizenxo, 1J1. (2010). @enomenonoais koncmumyyiiinozo xonmponio. Ienesa, npupoda i nosuyionysanns 6
KOHMeKCMI aKCioNo2iuHux, enicmemoaociyHux, npaxkciono2iyunux, cunepeemuunux acnexkmig. Kuis: Ictuna, 10.
2 Piznmk, C., ®enopenko, B. (2015). [oxosnenns aBroputery Koncrutymiiiaoro Cymy Vipainu sk 3amopyka
eexTBHOTO QYHKI[IOHYBaHHSA AepkaBu. [Ipaso Vkpainu, 5, 97-110.
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shortcomings of the draft law. Although the idea to exclude the Constitutional Court from the judiciary
system is logical and prudential, it does not take into account all possible negative practical implications,
including it’s content incorrect understanding by the subjects of law enforcement that, by contrast, may lead
to unnatural duplication of functions of general jurisdiction courts and the Constitutional Court.

Relevant concerns, even without above mentioned amendments, have been already expressed by the
eminent constitutional and legal science and practice representatives. The adoption of such innovations may
generate additional superfluous confusion in constitutional legal understanding of the constitutional
jurisdiction exclusiveness, as well as lead to the cases of the general jurisdiction courts competence
overriding.

In this regard, it would be appropriate to cite an excerpt from the dissenting opinion of Judge M.
Melnyk regarding the opinion of the Constitutional Court of Ukraine in the case on the compliance of the
draft law on amending the Constitution of Ukraine on state power decentralization with the requirements of
Articles 157 and 158 of the Constitution of Ukraine. Thus, in this dissenting opinion it is reasonably stated
the following: “The draft law proposes to provide the prefect with a right to void the acts of local
governments for reasons of non-compliance with the Constitution of Ukraine “with simultaneous appeal to
a court”. Therefore, the draft law stipulates that the examination of this prefect’s appeal will be carried out
by the general jurisdiction court ... This implies that proposed amendments to the Constitution of Ukraine
oblige the general jurisdiction courts to verify the local government acts for compliance with the
Constitution of Ukraine at the prefect’s initiative. ... The Constitution of Ukraine grants to the general
jurisdiction courts sufficient powers to apply the Constitution provisions directly even though the operation
of current but illegal law or other normative act. However, the Fundamental Law of Ukraine by no means
allows the possibility of substitution of the Constitutional Court of Ukraine exclusive jurisdiction by the
general jurisdiction courts authority™.

Other words, the removal of the provision on the exclusive affiliation of constitutional jurisdiction to
the Constitutional Court of Ukraine would create additional threats to the proper implementation of the
constitutional justice exceptional tasks and will lead to unpredictable consequences in the area of judicial
enforcement.

At the same time the above mentioned does not diminish the positive aspects of the proposed Article
147 of the Constitution. For instance, in the case of its approval paragraph 1 will be laid out as follows:
“The Constitutional Court of Ukraine decides on issues of the laws and regulations conformity with the
Constitution of Ukraine, provides the official interpretation of the Constitution of Ukraine and exercises
other powers in accordance with this Constitution”.

Apparently, this provision stipulates the removal from the Constitutional Court’s jurisdiction the
power to officially interpret the laws that is flattering and non-controversial proposal since it reflects not
only foreign practice, but meets the purpose and legal nature of the Court, more reasonably separates the
objectives of parliament and constitutional justice.

While certain essential constitutional and jurisdictional issues are disregarded in the draft law, few
philological improvements of the constitutional text that are of the less importance have gained excessive
attention. For instance (not exclusively): instead of Article 148 wording “The Constitutional Court of
Ukraine is composed of eighteen judges of the Constitutional Court of Ukraine.” it is propose to set forth:
“The composition of the Constitutional Court of Ukraine includes eighteen judges of the Constitutional
Court of Ukraine”. Apparently, the substantive difference between these texts may hardly be traced.

In terms of the necessity to find critical for the future of the state and all the Ukrainian people
solutions for national constitutional improvement, these amendments reduce awareness of the importance
and value of the current stage of state building process, distract attention of experts and all interested active
citizens from priority objectives of actual constitutional system of Ukraine reformation. It is essential to
keep in mind the need to refrain from unnecessary changes to the Constitution at least on the basis of the
norms of paragraph 2, Art. 158 of the Constitution of Ukraine stating that the Supreme Council of Ukraine
shall not amend the same provisions of the Constitution of Ukraine twice during the term of office.
Therefore, in cases of actual necessity of essential changes to the Fundamental Law implementation, the
Ukrainian parliament will encounter risks of exclusively procedural obstacles for the constitutional

' Oxpema oymra cyooi Koncmumyyiiinozo Cyody Yipainu Menvnuxa M. I. cmocosno Bucnoexy Koncmumyyiiinozo
Cyoy Vkpainu y cnpasi 3a 36epuennsm Bepxosnoi Padu Yrpainu npo nadanHs 6UCHOBKY w000 8i0No8ioHOCHII
3aKOHONPOEKMY Npo 8Hecerusi 3min 00 Koncmumyyii' Vepainu wooo oeyenmpanizayii énaou sumoeam cmameti 157 i
158 Konemumyyii' Yxpainu, Ne 2-6¢/2015 2015 (Koucturyuiiauii Cyn Ykpainu).
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improvement that will be caused by entirely secondary motives of lexical and grammatical correction of
certain provisions of the Constitution.

Supplementation of the Art. 148 with the provision that “selection of candidates for the post of the
Constitutional Court of Ukraine judge is carried out on a competitive basis in order defined by law” appears
not to meet the sufficient constitutional level, especially as it does not generate any independent legal
consequences. This issue may be completely resolved exclusively by the law.

One of the advantages of the analyzed draft law is the refusal to increase the minimum age for judges
of the Constitutional Court to 45 years (as determined by the previous version and was subjected to
criticism from the side of experts and the Venice Commission). Instead, in that wording there are remained
increased requirements regarding the work experience of the candidate for the post of the Constitutional
Court of Ukraine judge, that does not appear reasonable, in particular this article envisages that a judge of
the Constitutional Court of Ukraine must be a citizen of Ukraine, who has reached forty years on the
appointment day, has a law degree and experience of scientific activity in the legal field or professional
experience as a judge or a lawyer for at least fifteen years, currently resides in Ukraine for the last twenty
years and speaks the state language.

It is important to realize that the highest level of professionalism is difficult to measure by formal or
age criteria. Formal restrictions should become only the minimum confirming a necessary level of
outstanding that is the basis of the search for prominent, and what is more significant — authoritative,
representatives of science and field of constitutional law so as to perform the honorary functions of the
Constitutional Court of Ukraine judges'.

A significant advantage of the draft law is the amendment to the Art. 149 of the Basic Law,
according to which a judge of the Constitutional Court of Ukraine may not be detained or maintained in
custody until the conviction by a court without the consent of the Constitutional Court of Ukraine, except
his detention during or immediately after committing the crime.

Removing this issue from the of authority of the Parliament and the Supreme Council of Justice (as
prescribed in the current Constitution of Ukraine) envisaged in the draft law regarding deputies and judges
immunity, is a serious step towards strengthening of the independence of constitutional justice in Ukraine.
In this respect, it is worth to support the constitutional provisions of Article 149 of the draft law that the
judge of the Constitutional Court of Ukraine does not bear legal responsibility for voting in connection with
the adoption of the Court decisions and providing his opinions, except for commitment of a crime or
disciplinary offense. The State ensures personal security of judges of the Constitutional Court of Ukraine
and their families.

The interim opinion of the Venice Commission on the Article 150 of the Constitution of Ukraine and
determination of the relevant authorities’ normative acts as objects of constitutional control should be
positively mentioned as well.

Moreover, it is proposed to supplement the Article 55 of the Constitution of Ukraine with a
paragraph 3 as follows: “Everyone shall have the right to submit a constitutional appeal to the
Constitutional Court of Ukraine on the grounds envisaged by this Constitution and in the manner prescribed
by law”.

This amendment has required its regulatory consolidation long since, particularly at constitutional
level, as the institute of the constitutional appeal is universal for the democratic states mean not only for the
rights and freedoms of man and citizen protection, but also is an instrument strengthening the authority of
the Constitution as a social agreement and the act of constituent power of the people in the interest of each
citizen.

For the development of this provision the draft law envisages a new Article 151-1 that establishes:
“The Constitutional Court of Ukraine decides on the constitutionality of the law of Ukraine at a
constitutional appeal of the person who believes that the law of Ukraine applied when making the final
judicial decision in her case contradicts to the Constitution of Ukraine. The constitutional appeal may be
submitted if all domestic legal remedies have been exhausted”.

Undoubtedly, these fundamental constitutional provisions implementation would depend on its
legislative continuation and therefore the extremely important task of the expert community is a qualitative

! Pisauk, C., ®enopenko, B. (2015). [Monosnenus aBropurery Konctutymiitnoro Cymy YkpaiHu sk 3amopyka
eexTHBHOTO QPYHKIIOHYBaHHs AepxaBu. [Ipaso Ykpainu, 5, 97-110.
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work over the law on the legal status of the constitutional appeal, detailing the grounds and procedure for
its submission to the Constitutional Court.

Although this observation at first sight may appear too formal, it is necessary to point out that from
the perspective of legal technique the introduction to the text of the draft law of a paragraph 1-1 of Art. 150
of the Constitution is incomprehensible. In particular, the draft law on amendments to the Constitution of
Ukraine (concerning the decentralization of power) specifies the following: “The authority of the
Constitutional Court of Ukraine shall include: ... 1-1) at the request of the President of Ukraine resolution of
the issue of the head’s of the community, the community council’s, district and regional councils’ acts
constitutionality;”

In this case it is important to avoid procedural errors, as if this paragraph is included into the draft
law concerning the decentralization of power, it should be observed that this provision is excluded from the
text of the draft law on justice that will be submitted to the Parliament. Indeed this draft law is already pre-
approved by the Parliament and has all chances to be finally adopted in the current parliamentary session.
As stated above, the Supreme Council of Ukraine during the term of office shall not amend the same
provisions of the Constitution of Ukraine twice. Therefore if this norm is left in the text of the reviewed
draft law, it may lead to unnecessary procedural difficulties, trigger conditions for pseudo-legal casuistic
rhetoric of the constitutional reform opponents and even to initialization of the specified issue review by the
Constitutional Court of Ukraine.

One more debatable proposal is a supplementation of the Article 151 of the Basic Law refined
version with the following provision: “The Constitutional Court of Ukraine at the request of the President
of Ukraine or at least forty five people's deputies of Ukraine provides opinions on the constitutionality of
issues submitted for a national referendum on people initiative”. Thus, the object of constitutional control
over referendums is reduced to the referendums on people's initiative. However, under the Article 85 of the
Constitution of Ukraine, the Supreme Council of Ukraine is entitled to assign all-Ukrainian referendums on
issues determined by the Article 73 of the Constitution (the issues of the territory of Ukraine changing shall
be decided exclusively by national referendum).

Instead, a constitutional narrowing of feasibility of one of the main forms of direct democracy (direct
people's will expression) - referendums on people initiative - through the implementation of the previous
constitutional review of issues submitted thereto would logically require the application of this approach to
referendums on the territory of Ukraine changing as well. In the conditions of the current level of
geopolitical tensions and threats to the national security of Ukraine, this constitutional innovation content
would demonstrate more comprehensive and systemic vision of constitutional legislator. Therefore, the
previous version of the article that is directed for interim opinion of the Venice Commission seemed more
justified.

Article 151-2 of the draft law provides as follows: “Decisions and conclusions adopted by the
Constitutional Court of Ukraine on matters foreseen in paragraphs 1 and 2 of Article 150, paragraph 2 of
Article 151, Article 151-1 of the Constitution, are binding on the territory Ukraine, final and may not be
contested”.

Specified provision has to be improved, as besides the powers enshrined in the Constitution
mentioned articles, the Constitutional Court provides an opinion on the compliance with the Constitution of
Ukraine or laws of Ukraine by the Autonomous Republic of Crimea Parliament before the anticipatory
termination of its powers by the Supreme Council of Ukraine (p. 28 of Art. 85), provides opinion on the
observance of the constitutional procedure of investigation and the case of impeachment examination (Art.
111), provides an opinion on the draft law on the Constitution amendments conformity with the Articles
157 and 158 of the Constitution (Art. 159). Conclusions adopted on these cases are binding on the territory
of Ukraine, final and may not be contested as well. The lack of indications on this fact in the specified draft
is incomprehensible.

Conclusions. Summing up, it would be appropriate to agree with the opinion that in the study of the
constitutional control an element of consistency is essential. Paraphrasing Gumilev, it may be stated that
each institution in the state is both the system and the system element. As a system, it supports own
functional parameters, performs the necessary conditions for all stages the existence. As an element of a
higher order, it meets the needs of the system and thus obtains a right to exist'.

1 . . v . .
Crigenxo, 1.J1. (2010). @enomenonozis koncmumyyitinozo konmpomuo. Ienesa, npupooa i nosuyionysanns 6
KOHMeKCMmI aKciono2iuHux, enicmemoaociyHux, npaxkciono2iyunux, cunepeemuunux acnexmig. Kuis: Ictuna, 10.
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Certainly, the outlined remarks on the draft amendments to the Constitution of Ukraine regarding
constitutional justice in by no means shall claim to be exhaustive systematic or indisputable, however this
study results may become a good incentive for the continuation of the encircled issues analysis so as to
provide a contribution for achievement in Ukraine of the long expected environment of a real
constitutionalism, legal, democratic and fair state.
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SOME ASPECTS OF LEGAL REGULATION

OF THE PROJECT “ELECTRONIC COURT”
DURING ITS IMPLEMENTATION IN THE LEGAL
PROCEDURE OF UKRAINE

The article deals with the process of legal regulation of introduction of advanced achievements
in the field of modern information technologies in the Ukrainian judicial system. Some legal acts
regulating process of using “E-court” proceedings in Ukraine are chronologically analyzed. The
concept of the “E-court” is given in terms of its content. Taking into account the novelty of the
issue, having studied the problems of legal regulation of the pilot project of the “E-court”, the
author concludes the need for changes and amendments to the procedural legislation of
Ukraine.

Key words: Electronic court, information technologies, reforming, Ukraine, legal regulation,
project, legal procedure, Information court systems, Fiscal service, Executive service, Customs
authorities, implementation, USAID, courts of Ukraine, national Justice.

The information technologies more and more actively at this time are integrated in Ukrainian
business environment, becoming single unit with it, not leaving without attention modern information
technologies and legal community of Ukraine. During recent years the practitioners of legal procedure
sphere and scientists more often talk about the necessity of implementation of modern information
technologies into the activity of the courts, by means of increase of the level of computerization and
efficiency of the computers’ use in the activity of the courts; creation of the information systems and
resources, which ensure the increase of the efficiency of records management in courts, as well as
expansion of the list and improvement of the quality of interactive services, which are rendered to the sole
proprietors and population; increasing the level of computer literacy and improvement of practical skills of
judges and court employees as to the use in the work of modern computers engineering and informational
technologies; ensuring information safety, safe documents circulation in the courts system.

On May 20, 2015 by the Decree of the President of Ukraine No. 276/2015 “The strategy of reforming
judicial system, legal procedure and related legal institutions for 2015 — 2020”" was approved.

The purpose of the given strategy is the determination of the priorities of reforming the judicial
system, legal procedure and related legal institutions for practical realization of the supremacy of law
principle and ensuring the functioning of judicial power. At that, main tasks of the strategy are fixed,
namely: determination of the circle of problems and determination of their reasons, which should be
eliminated by means of reforming the judicial system, legal procedure and related legal institutions;
determination of the directions, measures and stages of reforming the judicial system, legal procedure and
related legal institutions; ensuring due level of coordination and strategic planning of the reforming process;
determination of the guidelines for the elaboration of corresponding plan of actions for the realization of the
strategy, as well as expected results and indicators of realization of the judicial system’s reform, legal
procedure and related legal institutions; increase of the degree of confidence of the society to the judicial
authorities.

Taking into account the topicality of approved strategy and its vital necessity for the whole civil
society of Ukraine, it is worth to mention the necessity of implementation of modern information
technologies in the Ukrainian legal procedure taking into account already available best practices. Efficient
activity of the courts of Ukraine in protection of rights, interests and liberties of citizens becomes the
present requirement, taking into account existing possibilities and achievements in the field of application
of information technologies, which permit in on-line mode at any convenient time for a participant of

! Viaz o Cmpamezuu pegpopmuposanus cyooycmpoiicmea, cy0onpousgo0cmea u CMeJICHbIX RPABOBHIX UHCTIUIYIOG
Ha 2015 — 2020 2e. 2015 (Ilpesunent Ykpaunsl). Oguyuanvuwiti catim Ilpezudenma Ykpunoi.
<http://www.president.gov.ua/ ru/documents/2762015-19002> (2015, September, 04).
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judicial process to observe certain case.

In this direction the national Justice jointly with the scientists has certain achievements. Elaborations,
proposals by Zheltukhin Ye., Posheliuzhna Zh., Protsenko M., Sakharova Yu.' are widely known in the
circle of the specialists of legal procedure and discussed in Ukraine. Today Ukrainian legal procedure from
theoretical vest practices, pilot projects and electronic document circulation passes to the implementation of
the innovations in the field of information technologies.

The application of technical means of recording court sessions beginning from 20057, the use of the
Automated system of court paper work and Automated system of court documents circulations in the work
of courts, beginning from 1998, the Single register of court decisions , new method of participation in a
court session in videoconference mode, introduced by the Law of Ukraine dated 04.07.2012 No. 5041-VI
“On amendments to some legislative acts of Ukraine regarding the participation in a court session in
videoconference mode™ became practically the start for the introduction of modern information
technologies in Ukrainian legislation. The next important and responsible stage has to be wide
implementation into practice of the Ukrainian legal procedure of the best practices within the project
“Electronic court”.

The process of establishment and fulfilment of the “Electronic court” project in Ukraine is closely
associated with the Law of Ukraine "On judicial system and status of judges", the Provision on the State
Court Administration of Ukraine, approved by the decision of the Council of Judges of Ukraine dated
October 22, 2010 No. 12°, by the Decision of the Council of Judges of Ukraine dated February 29, 2008
No. 38 as to the creation of the Single court information system®, being guided by the norms of which the
State Court Administration of Ukraine introduced pilot projects as to the exchange of electronic documents
between the court and participants of the judicial process.

The “The Electronic court” project developed by the State Court Administration of Ukraine jointly
with the State Enterprise “Information Court Systems” gradually is being introduced in practice of the
courts since the end of 20117,

The most popular and already widely studied stage of this project is SMS. Its realization was
facilitated by the absence in the procedural legislation of Ukraine of the obstacles, namely: in the Code of

! Kenryxun, E. DnekTpoHHSIit cy;1 cTaHOBUTCA H0cTynHEe. CydebHo-1opuduieckasn 2azema.
<http://sud.ua/newspaper/2013/07/05/51423-elektronnij-syd-stanovitsya-dostypnej> (2015, September, 01);
[Momemnroxnas, XK. (2014). Cyx Ha «mbio». FOpuouueckas npaxmuxa, 4; Ilporieako, M. «Dnekmponnsiii cyo» 6
Yxpaune — ckopo nu? <http://economics.lb.ua/state/2012/ 08/22/166804 _elektronniy sud_ukraine-skoro.html > (2015,
September, 01); Caxaposa, YO. Bce dena cmanym snekmponuvimu, npagocyoue — Kpy2ioCymouHbiM, d Y4acmHuKu
npoyecca HakoHey 3a6yoym 06 ouepeosax. <http://ZIB.COM.UA/RU/39442-

VSE SUDEBNIE DELA TANUT ELEKTRONNIMI DISKI NENUZHNIMI PRA> (2015, September, 01).

? Hakas Ilpo sameeporcenns Incmpykyii npo nopsaook gixkcysanus cydoso2o npoyecy mexuiunumu sacobamu 2004
(HepxaBHa cynoBa anminictpauist Ykpainn); Haxasz [Ipo enecenns smin 0o Incmpykyii npo nopsook gikcyeanns
€y006020 npoyecy mexuiunumu 3acooamu 2005 (JepxaBHa cynoBa anMminicrpauis Ykpainun); Haxaz [lpo
3ameepodcenns Incmpykyii npo nopsiook gixcysanns cyoosoeo npoyecy mexuivnumu 3acooamu 2005 (JlepxaBHa
cynoBa aaMiHicTpalis Ykpainn); Haxas [lpo 3ameeposcents [nempykyii npo nopadok pobomu 3 mexHiuHumu
3acobamu Qixcysanms cyoosozo npoyecy 2012 (IepxkaBHa cynoBa agmisicTpatist Ykpainu). Ogiyitnuil catim
Heporcasnoi cyoosoi aominicmpayii Yepainu. <http://dsa.court.gov.ua> (2015, September, 04).

? 3axon npo enecenns 3min 00 OEAKUX 3aKOHOOAGUUX AKMI8 YKpainu wodo yuacmi y cy0osomy 3acioanti 8 pescumi
sioeoxongepenyii 2013 (BepxoBHa Pana Ykpaiun). Ogiyiinuii caiim Bepxoenoii Paou Ykpainu.
<http://zakon5.rada.gov.ua/laws/show/5041-17> (2015, September, 04).

* 3akon npo cydoycmpiii i cmamyc cyoois, cr.ct. 145, 146, 147 (2010) (Bepxora Paxa Vkpainn). Bidomocmi
Bepxoenoi Paou Ykpainu, 41-42, 43, 44-45, 529; Piwenns uj000 cmeopents €0unoi cyooeoi inghopmayitinoi
cucmemu 2008 (Pana cynniB Yxpainu). Ogiyitinuii se6-nopman Cyoosa enaoa Yxpainu.
<http://court.gov.ua/969076/45742658258 > (2015, September, 01).

> Honoacenns npo Jdepaicasny cydosy adminicmpayiio Yrpainu 2010 (Pana cynnis Yxpaiun). «/Jiza: 3axony —
sceykpaurckuil npasosoti nopmai. <http://search.ligazakon.ua/l_doc2.nsf/link1/ MUS14394.htmI> (2015, September,
02).

® Piwenns wodo cmeopenns €dunoi cydosoi ingpopmayiiinoi cucmemu 2008 (Pana cymuis Yxpaiuu). Opiyitinuii 6e6-
nopman Cyoosa énada Yrpainu. <http://court.gov.ua/969076/45742658258> (2015, September, 02).

" Kenryxun, E. Dnexmponnsiii cyo cmanosumes docmyniee. Cydefno-1opuouseckasn 2azema.
<http://sud.ua/newspaper/2013/07/05/51423-elektronnij-syd-stanovitsya-dostypnej> (2015, September, 02).
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Criminal Procedure and the Code of Civil Procedure of Ukraine'. Since October 1, 2013 with the purpose
of timely informing of the participants of judicial process on the time and place of examination of a case in
local courts and general courts of appeal the order of sending by the courts to the participants of the process
of the texts of judicial summons in form of SMS has been introduced. According to the information of the
State Court Administration of Ukraine, now technical possibility of sending SMS is realized in all local
courts and general courts of appeal. But it is used not by all, taking into account the absence of the
declaration from the participants of the processes, taking into consideration for SMS to be sent to the
participants of the process from the court, it is necessary to write in advance a declaration on the intention
of receiving judicial summons in electronic form by means of SMS. For the analysis of the effectiveness of
this stage of project the State Enterprise “Information Court Systems”™ was engaged.

In pursuance of the order of the State Court Administration of Ukraine dated September 7, 2012 No.
105 “On realization of pilot project as to the exchange of electronic documents between the court and
participants of judicial process™ the work of the project “Electronic court” was commenced in Ukraine in
such courts as Sviatoshynskyi district court of the city of Kyiv and Court of Appeal of Dnipropetrivsk
region since October 15, 2012; the Economic Court of Vinnytsia region, Sevastopol Economic Court of
Appeal, Kharkiv District Administrative Court, Kharkiv Administrative Court of Appeal since November
26, 2012. Besides, by this order Temporary regulations of exchange of electronic documents between the
court and participants of judicial process were approved and it was noted that electronic documents shall be
sent to the court simultaneously with the documents in paper form (hard copy), the list of which and order
of sending is determined by corresponding procedural legislation of Ukraine.

Since January 10, 2013 on the basis of the order of the State Court Administration of Ukraine dated
January 4, 2013 No. 3 “On amendments to the order of the State Court Administration of Ukraine dated
07.09.2012 No. 105 the list of the courts that participate in the project “Electronic court” was expanded.
For the participation in the project the following courts joined: Holosiivskyi district court of the city of
Kyiv, Darnytskyi district court of the city of Kyiv, Desnianskyi district court of the city of Kyiv,
Dniprovskyi district court of the city of Kyiv, Obolonskyi district court of the city of Kyiv, Pecherskyi
district court of the city of Kyiv, Podilskyi district court of the city of Kyiv, Solomianskyi district court of
the city of Kyiv, Shevchenkivskyi district court of the city of Kyiv.

Since June 17, 2013 in accordance with the order of the State Court Administration of Ukraine dated
May 31, 2013 No. 72 “On realization of the project as to the exchange of electronic documents between the
court and participants of judicial process™ as amended by the order of the State Court Administration of
Ukraine dated June 14, 2013 No. 81, in all local courts and courts of appeal of general jurisdiction the order
was introduced as to the exchange of electronic documents between the court and participants of judicial
process in the part of sending by the court to such participants of procedural documents in electronic form,
simultaneously with the hard copies of the documents. Publication on courts websites as well as
information stands in the premises of courts of information notifications on the beginning of the action of
project concerning the sending of electronic documents by the court to the participants of judicial process
took place.

By June 17, 2013 the mentioned order was introduced in 15 courts of general jurisdiction. Since
September 2015 two courts in Odesa region — Kyiv district court of the city of Odesa and Ovidiopol district
court with material support of the US Agency for International Development (USAID) began introducing
the system of electronic exchange of procedural documents in judicial procedure. The activity of the courts

' Kpuminanono-npoyecyansuuii kodexe Yxpainu, cr. 135 4. 1 (2013) (Bepxosua Paga Ykpaiuu). Bidomocmi
Bepxosnoi Paou Ykpainu, 9-10, 11-12, 13, 88; Ljusineno-npoyecyanvnuil kooexc Yxpainu 2004 (Bepxosna Pana
VYxpaian). Bioomocmi Bepxoenoi Paou Ykpainu, 40-41, 42, 492.

? Momemoxwast, XK. (2014). Cyx Ha «Mbutoy. FOpuduueckas npaxmuka, 4, 23-29.

3 Hakas npo peanizayiio ninomno2o npoexmy uodo o6miny enekmponHumu OOKyMEeHMamu Miskc cyoom ma
yuacrukamu cyoosoeo npoyecy 2012 ([lepxaBHa cynoBa aaMmiHicTpauis Ykpainu). Oghiyitinuil catim /{epocasnoi
€y0060i aominicmpayii Yxpainu. <http://dsa.court.gov.ua/dsa/14/ N1052012> (2015, September, 02).

* Haxas npo enecenns smin 0o naxasy JJCA Yipainu 6io 07.09.2012 Ne 105 (2013) (Jlep:kaBHa cyoBa aaMiHicTpartis
VYxpaiun). Oghiyitinuii caiim Jepacasnoi cyooeoi aominicmpayii Yxpainu. <http://dsa.court.gov.ua/ dsa/14/N32013>
(2015, September, 02).

> Hakas npo peanizayino npoexmy ujo0o 06MiHy eneKmpoHHUMU OOKYMEHMAMU Midic CYOOM Ma YUACHUKAMU CYO08020
npoyeccy 2013 (JlepxaBHa cyioBa anMmiHictpanis Ykpainu). Ogiyitinuil catim [JepocasHoi cydosoi adminicmpayii
Vxpainu. <http://dsa.court.gov.ua/dsa/14/N722013> (2015, September, 02).
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within the pilot project “Electronic court” is regulated by the norms of Temporary regulations of exchange
of electronic documents between the court and participants of judicial process'.

By their structure the Regulations determine the order of registration in the System “Electronic
court”’, work of the User in the System, submission by the User of electronic documents to the court,
receiving electronic documents by the court; sending electronic documents by the court to the User.

The Regulations fix the notion of such terms as: e-mail; system of exchange of electronic documents
between the court and participants of judicial process; participants of judicial process; System database;
personal cabinet of the User; owner and administrator of the System.

The Regulations indicate that the submission of documents by the participants of judicial process to
the court shall be carried out in electronic form, as well as sent to such participants of procedural
documents in electronic form, simultaneously with the hard copies of the documents in accordance with the
procedural legislation.

According to the Regulations the documents can be submitted to the court by the User and be sent to
him by the court in electronic form only upon registration in the System, located on official website of the
judicial authority of Ukraine. During the registration in the System the User shall obligatorily fill in special
registration form. In the registration form the User shall obligatorily submit the specimen of electronic
digital signature, which will be used during the correspondence with the courts in the System using e-mail.
The System verifies the correspondence of the specimen of electronic digital signature submitted by the
User, by means of sending automatic request to corresponding centre of certification of electronic digital
signatures. The results of registration are added to the System database on the website of judicial authority
and can be used by the Users and courts for sending procedural and other documents to each other.

The texts of procedural documents addressed to the court should be created by the Users by means of
the template form placed in the System or by means of other text editor with subsequent transfer of created
document in the template form and shall be signed by electronic digital signature.

Documents that are submitted as the proofs or other written materials, submitted by the User on his
own or at the request of the court, should be converted in electronic form by means of scanning devices,
taking into account the requirements thereto, namely that the documents should be scanned in black-and-
white colour in Adobe PDF format (quality — 200 dots per inch (dpi) in order to preserve all authentic signs
of validity, namely, graphical signature of the person, seal, angular stamp of the letterhead, other signs).
The file size may not exceed 10 Mb. At the request of the court, documents and materials submitted in
electronic form should be submitted by the persons, which participate in the case, in original.

Obligatory requirement fixed in the Regulations is that all procedural documents, which are sent to
the court by e-mail, should be certified by electronic digital signature, in accordance with the Law of
Ukraine "On electronic digital signature".

Simultaneously with submitted electronic documents the User shall fill in electronic form of
registration card of incoming correspondence, which will contain the information on the document
requisites and will be registered in automated document circulation system of the court.

An employee of the court paperwork management service, responsible for receiving the documents in
electronic form, reviews the documents that arrive to the court in electronic form, who has to make sure of
the fact that the documents, which arrived to the documents submission system, are available for reading,
addressed to the court, drawn up according to the Regulations, and makes the actions for drawing up and
sending corresponding notification to the User. The rights of access to electronic documents, which arrived
to the address of the court, shall be given to the judges, who conduct corresponding legal cases.

The court after drawing up and signing procedural document simultaneously shall send electronic
copies of procedural document, certified by electronic digital signature of a judge, by e-mail to e-mail box
of the participant of judicial process, if such a participant is registered in the System as a User. At that the
receipt of electronic confirmation of the delivery of e-mail message to User’s e-mail box is textual
confirmation of the fact of due notification of the User by the court.

Thus, analyzing the content of Temporary regulations of exchange of electronic documents between
the court and participants of judicial process, its generality and necessity of improvement with insertion of

! Tumuacosuii peznamenm o6miny enexmponHuMu JOKYMEHMAMU MIdC CYOOM M YUACHUKAMU CYO0B020 NPOYECCy
2015 (depxaBHa cyoBa aaMiHicTpauis Ykpainn). Ogiyitinuti caiim Jepacaenoi cy0oeoi aominicmpayii Yrpainu.
<http://dsa.court.gov.ua/dsa/14/N1052012> (2015, September, 02).

% 3axon npo enexmponnuii yugposuii nionuc 2003 (Bepxosua Pana Yipainu). Bidomocmi Bepxosnoi Padu Yipainu,
36, 276.
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additions should be noted. This explains the fact that taking into account already existing Automated
system of court paper work and Automated system of court document circulation' which are used by the
courts since 2011 to promising elaborations for the future State Enterprise “Information Court Systems”
together with State Court Administration of Ukraine notes:

- sending statistical reports through Automated system of court document circulation upon signing
with electronic digital signature;

- forming by the means of the State Court Administration of Ukraine and by the means of Automated
system of court document circulation of bulletins and other consolidated reports;

- indexation of documents/cases and quick search by context;

- possibility of obtaining documents from the parties to the process in electronic form;

- payment for printout of text pages of materials received;

- codes concerning the necessity of receiving by the courts of electronic cases, which are signed with
electronic digital signature;

- scanning all materials of the case during the registration;

- insertion of all procedural documents to electronic case;

- access of the parties of the case to the case through website;

- use of one program for all types of courts;

- centralized data storage.

By means of insertion of certain changes and improvement of the Provisions on automated system of
court document circulation in the wording of 2010 the State Court Administration of Ukraine together with
State Enterprise “Information Court Systems” certain mechanisms were partially implemented as to the use
of information technologies, which to some extent are still in the process of improvement and are fixed in
the Provisions on automated system of court document circulation, approved by the decision of the Council
of Judges of Ukraine dated April 2, 2015°. Especially, a series of important issues remain without necessary
legal regulation, for example, those connected with the responsibility of the users of this system in the
aspect of their consciousness; interconnection of the System with databases of state authorities and
institutions, such like Fiscal Service, Registration authorities, Executive service, Customs authorities, etc...

The tendencies of the development of modern Ukrainian society and swift changes in Ukrainian
procedural legislation testify that making the justice more accessible for citizens, accelerate the process of
submission of documents and their receiving from the court, make cheaper judicial process both for the
parties and for the state, is possible by means of introduction of modern information technologies, namely:
introduction of the elements of the project “Electronic court”, which should be acknowledged as its
purpose. A party in the case should not only be registered in judicial website and together with the suit to
submit an application to the court on the wish to receive procedural documents in electronic form, as it is
represented now on the sites of the State Court Administration of Ukraine and courts, but also to have the
possibility of access, generally to all documents, which are in the court proceeding within specific case. As
it seems to me, the exception are those documents, which contain the limitations of access thereto regulated
by the current Ukrainian legislation, for example, contain the security classification “Classified
information” or “Top secret”; materials of the cases, which are examined at closed judicial sessions.

Analyzing the possibilities of implementation of modern information technologies in Ukrainian legal
procedure taking into account the best practice of the State Court Administration of Ukraine together with
State Enterprise “Information Court Systems”, it is necessary also to determine the content of the notion
"electronic court", as the totality of elements of electronic information technologies used in judicial
proceeding in addition to the document circulation system on hard copies, which permit to:

« accelerate the examination of the cases;

» make available to all participants of the judicial procedure legal procedures, documents and
information;

* participate in the fulfilment of the process of documents movement both inside the court and from
one court to another within the court proceeding;

! Piwenns npo 3ameepoicerss [1010#ceH s NPO A8BMOMAMUZ08AHY cucmemy 0oKymernmoobiey cydy 2010 (Pana
cynuiB Ykpaiun). Ogiyiinuil éeo-nopman Cydosa érada Ykpainu. <http://search.ligazakon.ua/

1 doc2.nsf/link1/MUS14346.html>(2015, September,02).

% Piwenns npo 3ameepOocenns Ilonoicenns npo asmomamu3zosaiy cucmemy 0okymenmoobizy cyo 2015 (Paga cyanis
Yxpaiun). Ogiyitinuii se6-nopman Cyoosa enada Yrpainu. <http://rsu.court.gov.ua/
rsu/rishennya/rishennyaupdate>(2015, September, 02).
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* promptly notify and inform the participants of judicial processes on all changes in the production of
a specific case;

* reduce time consumption for the transfer of information both by the judicial machinery, participants
of judicial processes, and directly by the judge;

* on timely basis insert the information to electronic registers of court decisions;

« save the funds for the documents printout, their sending by mail service;

* limit abuses of various kinds on the part of courts officials;

» maximally use databases of state authorities and institutions.

The fulfilment of the mentioned tasks will help to carry out the control of the courts work, on the
whole, and the activity of the judges, assistants and secretaries of judges, employees of courts offices, in
particular.

It should be mentioned that the realization of the project “Electronic court” is the innovation, the
results of which can really prove and contribute to its legislative regulation, in order to avoid inappropriate
expenditures of time and funds, both during the examination of legal cases and during their preparation for
examination. Therefore “Electronic court” should be considered not only within the limits of the
relationship that exists between the court and participants of legal process, but more widely — this requires
legislative regulation of the process of use of modern information technologies in the court work. The
Provisions of the Laws of Ukraine “On Electronic digital signature”, “On electronic documents and
electronic documents circulation”, Instructions for paper work in courts, Provisions on automated system of
court document circulation and a series of other contain the regulation only of a part of legal aspects of the
activity of “Electronic court”. Simultaneously with the realization of the project “Electronic court” it is
necessary to carry out the work for the elaboration of the project of the Law of Ukraine “On Electronic
court”.

Given the great number of positive aspects of the project “Electronic court” it is necessary to
understand that it is impossible to substitute judicial process for "electronic" one, since only direct
examination and study of original documents, evidences in the case, with equal participation of the parties
gives the court the possibility to determine the legality or illegality of the claims of parties, the legality of
the actions or inactivity of the defendant. At that only oral judicial process can permit the court to listen and
estimate impartially and objectively the evidences and arguments of the parties. Therefore "electronic
court", by now, taking into account the demand of successful functioning in such countries like Italy,
Australia, Germany, Azerbaijan and Russia, at least, can still be only additional, convenient for all
participants of the judicial process means of communication and getting information.
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THE IMPLEMENTATION OF THE LABOUR RIGHTS
OF EMPLOYEES IN NON-STANDARD
FORMS OF EMPLOYMENT

The article proves that the question of the rights and freedoms of man and citizen has a
significant place in all sectors of government, because it is their most important constitutional
duty. Gross violations of economic and social rights are among the main causes of conflict and
the lack of a systematic struggle against discrimination and inequality in the enjoyment of those
rights may undermine the process of post-conflict reconstruction. The article emphasizes that
the use of non-standard forms of employment leads to increased inequality and insecurity that
undermines prospects for economic development, causing a steady decline in the living
standards of employees. This article analyzes the problem of legislative regulation of relations
between employers and employees, and private employment agencies.

All categories of private employment agencies offering different types of job placement services
have in common placement as their main activity. Despite differentiations in their functioning
and modes of operation, private employment agencies could be defined generally as service
enterprises under private law carrying out, under contract, and in exchange for financial
compensation, operations on behalf of individuals (or enterprises) whose aim is to ease or speed
up access to employment or career progression by filling a vacancy.

Employment through private agencies should respect the international and national principles of
non-discrimination on all issues linked to working conditions.

Legislation should be designed to meet the requirements and standards set out in ILO
Convention Ne 181. The legislation on private employment agencies needs to be harmonized
with laws and policies on general commercial practices, labour, migration and the public
employment service.

Key words: non-standard forms of employment, outsourcing, outstaffing, private employment
agencies, employee, labour rights.

Outsourcing, outstaffing, temporary agency work, staff leasing, along with some other forms are
united by one concept — non-standard forms of employment — phenomena that are becoming more
widespread in both developed and developing countries.

Topical issues of legal regulation of non-standard forms of employment in a market economy is the
subject of study of Ukrainian and foreign scientists, such as: F. Andersson, A.P. Bizyukov, A.K. Bhandari,
I. Brinkley, P.H. Cappelli, S. Clauwaert, G.I. Chanysheva, P. Fadeuilhe, C. Gather, E.S. Gerasimova,
V.E. Gimpelson, S.Y. Golovina, M. Hall, T. Hartmann, A. Heshmati, R.1. Kapelyushnikov, J.R. Keller, 1.J.
Kiselev, T.Y. Korshunova, M. Kurzina, I.A. Kostyan, C. Lang, 1. Motorna, A. Muller, A.F. Nurtdinova,
S.A. Prilipko, A.P. Rymkevich, J. Thompson, S.A. Saurin, I. Schomann, G. Vakhitova, H. Wilson, S.
Wolfing, G. Wiinsche, [.I. Zavodovsky, etc.

Non-standard forms of employment contracts cover diverse forms of employment relationships. The
most common forms are fixed-term contracts and part-time contracts. This forms of employment is
particularly affected by the impact of the economic crisis, putting employees in a very insecure and
precarious position. Rising structural unemployment and global competition in the 1980s led to demands
for greater flexibility in labour markets, which resulted in reforms of employment protection legislation.
This in turn gave rise to an increasing use of temporary employment contracts in the 1980s and 1990s in
many European countries. In the past decade, this trend has continued in a number of countries. Transitions
out of employment are becoming more common while those into permanent employment are becoming
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more difficult in recent years, which raises questions about the extent to which temporary contracts
facilitate career progression'.

A two-phase process has been observed during the crisis when looking at non-standard or atypical
forms of employment. To start with, atypical employees were the first to lose their jobs as it is easier to get
rid of employees not enjoying as much employment protection as standard employees. Then, when it came
to dealing with fluctuations in labour demand, new jobs were created on a temporary basis, rendering them
highly adaptable. Fixed-term and part-time contracts were used for their flexibility compared to standard
contracts, existing regulations on fixed-term and part-time work were adapted and loosened to facilitate
recourse to more flexible forms of work contracts, and even more flexible forms of employment were
introduced by creating new types of contract. As a result, it appears that during the crisis, the objectives of
the EU Directives on fixed-term and part-time work have been somehow forgotten. These Directives were
adopted with the specific goal of integrating atypical workers into the labour market and preventing them
from falling into precariousness by trying to place them on the same footing as standard workers”.

It should be noted that, precarious work is frequently associated with, but cannot be considered
identical to the following types of employment: “part-time employment, self-employment, fixed-term work,
temporary work, on-call work, home working, and telecommuting.” All of these forms of employment are
related in that they depart from the standard employment relationship (full-time, continuous work with one
employer), but they are not in all cases to be considered precarious, since a good legislation and/or good
collective agreements can secure these contract forms’.

Over the past decade part-time work has increased across much of the EU, from 16.7% to 19.6% of
total employment between 2004 and 2014. Part-time employment has traditionally been more common
among women and is the means by which they combine paid employment and childcare. However, recent
research conducted in Spain and other countries highlights the growth of men’s part-time employment since
the economic crisis. Such findings are reinforced by a recent EU Eurofound report on the emergence and
growth of new forms of employment in Europe, which highlights the growth of casual work across Europe
and emphasises the fact that while for some workers the high level of flexibility might be of benefit, most
would prefer continuity and security. An Eurofound report on the emergence and growth of new forms of
employment highlights casual work as one of the growing types of employment across Europe. Casual
work is characterised by low incomes, job insecurity, little or no social protection or access to HR benefits,
and employment uncertainty. The Eurofound report also points to the ways in which the growth of casual
employment is producing growing labour market segmentation and division within European countries.
These findings have also been confirmed throughout the recent 2014 debate on zero hour contracts in the
UK. Zero hour contracts specify no minimum number of working hours and the employer is not obliged to
call in the worker”,

The increased use of zero-hours contracts and agency workers by employers is preventing young
people from obtaining permanent jobs, according to new analysis published by the TUC. The TUC report
highlights some of the particular problems that being employed on a casual or precarious basis may mean
for women, particularly the use of casual contracts to undermine rights such as maternity pay and leave, the
problem of organising childcare around non-set working patterns and the impact of low and fluctuating pay
on in-work benefits such as tax credits. Employers argue that agency working and zero-hours contracts
offer young employees valuable job experience and a stepping stone into more permanent employment.
However, analysis suggests that younger employees are increasingly trapped in insecure work, when they

! Recent developments in temporary employment: Employment growth, wages and transitions. European Observatory
of Working Life <http://www.eurofound.europa.eu/sites/default/files/ef publication/

field ef document/ef1557enl.pdf> (2016, January, 8)

2 Lang, C., Schémann, 1. Clauwaert, S. (2013). Atypica forms of employment contracts in times of crisis. Brussels:
ETUI aisbl, 25, 27.

3 What is precarious work? The European and International Metalworkers Federations
<http://www.precariouswork.eu> (2016, January, 08).

* Developments in working life in Europe: EurWORK annual review (2014). European Observatory of Working Life.
<https://www.eurofound.europa.eu/sites/default/files/ef publication/field_ef document/ef1551en.pdf>(2016, January,
08).
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would really prefer permanent employment which is more likely to provide access to training and
workplace benefits, such as pensions and leave entitlements'.

There has been growing public interest in the growth of zero hours contracts, where people are
placed on a contract under which the employer is not obliged to offer regular work.

Zero hour contracts are where an individual is not guaranteed work and is paid only for the actual
hours of work offered by the employer and carried out. Employees have to be available as and when an
employer needs them. Under the National Minimum Wage and Working Time legislation (UK), the
practice of employers asking employees to “clock off” in quiet periods but remain on the premises is illegal.
There are three primary reasons why zero hours contracts might be used: a) demands of the job: where
work is erratic and highly unpredictable, varying from day-to-day and week-to-week, they can be the most
effective and cost-efficient way of matching labour demand and supply; b) evading employment rights:
firms may designate individuals as workers rather than employees: workers are not entitled to protection
against unfair dismissal, maternity rights, redundancy rights; c) meeting individual flexibility: for some
employees, a zero hours contract may be attractive in that they chose when and where they work, or it is a
supplement to a main job, or the potential insecurity of income is not a major concern — for example, a
retired person who wants to do some occasional work?.

The issue of zero hours contracts has become one of the hottest political topics in the UK. Zero hours
contracts allow companies to keep staff on standby while offering no guaranteed work. During August
2013, pressure grew on the UK government to make changes to legislation.

Namely, on 28 August 2013, workers at a Hovis bread factory in Wigan began a week-long strike
over the introduction of agency staff reportedly on zero hours contracts. The move by Premier Foods, the
owners of the Hovis brand, follows around 30 redundancies among the bakery’s permanent staff and a
reduction in working hours. According to the Bakers, Food and Allied Workers Union (BFAWU), the
company sought to ‘make up the ensuing staff shortfall with agency labour, with many being utilised on an
“as and when” basis, in other words [on] zero hours contracts’. The union is seeking ‘the withdrawal of
agency labour from the site”*.

Zero-hours contacts seem to have been widely used in industries such as tourism and retail for some
time. However, they are being used increasingly across a wider range of sectors. Many teachers, journalists
and lawyers are also on zero-hours contracts. Certain groups of people are more likely to be on zero-hours
contracts, such as people under 25 or over 65 years of age”.

Nevertheless, views are divided on the issue of non-standard forms of employment.

The Report for discussion at the Meeting of Experts on Non-Standard Forms of Employment
(Geneva, 16—-19 February 2015) sets out a typology of non-standard employment, and presents a general
overview of the prevalence and growth of different forms of non-standard employment around the world,
the reason for its use, and its effects on workers, firms and the labour market, with special attention paid to
fundamental principles and rights at work. It also reviews ILO standards, regional and national regulation
of the different types of non-standard employment, and recent reforms.

Work under non-standard forms of employment contracts can affect employees in a variety of ways.
Empirical evidence suggests that de facto earnings of workers in non-standard forms of employment may
differ from those of regular workers. Workers employed under non-standard forms of employment
contracts frequently have inadequate employment-based social security coverage, either because they are
explicitly excluded from receiving coverage by law or because their short tenure, short contribution periods
or low earnings may limit access to such entitlements. Although they are faced with many of the same risks
as other workers, because multiple parties are involved, with the contracting agency paying the wages but

! More than two-thirds of agency workers aged under 30 are looking for permanent jobs, says TUC (2014). The Trades
Union Congress <https://www.tuc.org.uk/node/121727> (2016, January, 08).

*Brinkley, I. Flexibility or insecurity? Exploring the rise in zero hours contracts. The Work Foundation.
<http://www.theworkfoundation.com/DownloadPublication/Report/339 Flexibility%200r%20Insecurity%20-
%?20final.pdf> (2016, January, 08).

3 Hall, M. (2013). Zero hours contracts in the spotlight. European Observatory of Working Life.
<http://www.eurofound.europa.eu/observatories/eurwork/articles/industrial-relations-working-conditions/zero-hours-
contracts-in-the-spotlight> (2016, January, 08).

* Wilson, H. Zero Hours Contracts & Understanding Your Legal Rights. Slater & Gordon Lawyers.
http://www.slatergordon.co.uk/media-centre/blog/2014/05/understanding-zero-hours-contracts-and-your-legal-rights/
(2016, January, 08).
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the user firm giving the instructions, there is greater potential for accidents, even if responsibility for safety
and health at the workplace lies with the user firm. Workers in non-standard forms of employment may
experience difficulty in joining trade unions or in being covered by collective bargaining agreements .

Non-standard forms of employment contacts are being widely used also in Ukraine.

Ukraine is the largest Eastern European country supplying IT outsourcing services all over the world.
Over 5 years, its outsourcing sector has been constantly evolving striving to be among top outsourcing
destinations’.

Ukrainian outsourcing companies are becoming more experienced in the business continuity. Some
bigger companies have opened new locations in CEE or Western Europe, and relocated there some
teams. Furthermore, Ukraine keeps its 4th place in the world by the number of IT professionals (230,000
according to the government). The annual number of technical graduates is still around 15,000. This
number does not include junior specialists using non-formal education like online courses, webinars and
schools for developers, which is becoming enormous (in 2014 we have counted up to 20 course/training
providers only in Kyiv).

IT Ukraine Association and Ukrainian Hi-Tech Initiative are the two biggest and the oldest
associations of IT outsourcing companies in Ukraine®.

Private employment agencies are becoming stronger actors in the labour market of many countries.

Historically, there have been three main approaches to the regulation of private employment
agencies: first, strict prohibition of any placement or other services offered by private agencies; second,
strict regulation of private employment agencies that were allowed to operate alongside public employment
service; and, third, minimum regulation of private employment agencies that were accepted as private
players in the labour market. Whereas the first policy option has been abandoned by most ILO Member
States, differences, as regards the scope and density of regulation, are significant. The starting point for all
regulation is the determination of the legal status and conditions governing the operation of private
employment agencies. As set out in Article 3 of ILO Convention No. 181, the private employment agencies
legal status shall be determined according to national law and practice and its operation, according to a
system of licensing or certification. However, such licensing or certification system should be properly
enforced, be objective, transparent and able to assist agencies in delivering their services appropriately and
adequately. As options to licensing, registration and certification systems can also be implemented*.

The Annual Report of the Ukrainian Parliament Commissioner for Human Rights on the state of
human rights and freedoms in 2014 indicated that the modern features of the labour market is threatening
the pace of conversion to non-standard forms of employment (outsourcing, outstaffing, staff leasing,
homeworking, teleworking) the so-called borrowed work, also related to the violation of labour rights, in
particular the failure to ensure employees even minimum state guarantees.

Very little is known about actual practices of private employment agencies in Ukraine. Their services
are not frequently used by unemployed workers seeking a job. The most popular job search methods in
Ukraine involve public employment service.

While the average Ukrainian agency has typically started operating in the period 2005-2009, there is
a whole variety of firms in this sector. On the other side, a licensed private employment agency is
predominantly small and owned by a Ukrainian private entrepreneur. The sector of licensed private
employment agencies consists of two distinguished subsectors. Almost half of firms recruit mariners and
slightly less than — recruit for international companies (migration). This dichotomy is observed in many
aspects of actual operations. Firms use their existing database to build up a pool of potential candidates and
mostly recruit mariners (71 percent)’. Agencies that prefer to proceed on an ad-hoc basis are more likely to

! Non-standard forms of employment. Report for discussion at the Meeting of Experts on Non-Standard Forms of
Employment (Geneva, 16—19 February 2015). International Labour Office, Conditions of Work and Equality
Department, Geneva, 2015.

*IT Outsourcing Services: Why Ukraine? — Infographic. IT Outsourcing News from Central and Eastern Europe.
<http://itonews.eu/outsourcing-why-ukraine/> (2016, January, 08).

3 How to find a good IT outsourcing services provider in Ukraine? U.S.-Ukraine Business Coucnil (USUBC).
<http://www.usubc.org/site/member-news/how-to-find-a-good-it-outsourcing-services-provider-in-ukraine> (2016,
January, 08).

* ILO Guide to Private Employment Agencies — Regulation, Monitoring and Enforcement (2007). Geneva,
International Labour Office, 5, 116.

3 Vakhitova, G. (2013). Private employment agencies in Ukraine. ILO Decent Work Technical Support Team and
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recruit migrants. Companies in the first group advertise in the media significantly less often when compared
to agencies from the second group.

These are also indicative of the positive role of social dialogue in regulating and monitoring private
employment agencies implementing forms of social dialogue. The Law of Ukraine “On Social Dialogue in
Ukraine”' determines the legal principles of organizing and the procedure for holding social dialogue in
Ukraine with the purpose of developing and implementing the state social and economic policy, regulating
labor, social and economic relations, and ensuring improvement of the living standard and the quality of
life, as well as social stability in the society. Article 8 of the Law envisages that social dialogue is
conducted between the parties of social dialogue in the following forms: exchange of information;
consultation; reconciliatory procedures; collective negotiations on conclusion of collective agreements.

Ukraine should ratify ILO Convention Ne 181 on private employment agencies,
one of the objectives of which is that private employment agencies should have an opportunity to act, and
the employees who use their services, should be protected. Ukrainian legislation that regulate the work of
business entities that provide mediation services in employment and business entities that that provide
mediation services in employment in Ukraine, provide mediation services in employment abroad or hire
employees to subsequently direct them to work for other employers in Ukraine, should include a provision
stating that the employees have the same individual and collective labour rights as other categories of
employees, including personal non-property labour rights.

Furthermore, Ukraine should make necessary changes in legislation. For instance, in France, a new
scheme for permanent contracts for temporary agency workers (CDI intérimaire) took effect on 6 March
2014. Concluded between temporary workers and temporary employment agencies, the CDI
intérimaire contract covers two defined periods: periods when the temporary worker is engaged on an
assignment — when they receive remuneration at the rate equivalent to that normally paid by the user
company; periods of non-assignment, during which they receive a guaranteed minimum monthly salary that
must not be lower than the French national minimum wage. During both these periods, the temporary
employment agency can ask the worker to attend training courses®.

It is important to pay attention to the need for detailed regulation in the Labour Code of Ukraine
conditions of activity of business entities. Labour relations between an employee and several employers
simultaneously require the establishment of reliable guarantees of the rights of employees to prevent abuse
by employers.
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OBMEXEHHS ITPABA HA BJIACHE 30bPAKEHHSA
PIBUYHUX OCIB, 1O HE € IYBJIITYHUMH
PII'YPAMU

Olha Kulinich, PhD in Law
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RESTRICTION OF IMAGE RIGHTS OF INDIVIDUALS,
WHICH ARE NOT PUBLIC FIGURES

The article examines particular cases concerning lawful restriction of image rights of individuals
who are not considered famous (celebrated, so-called public figures). Determining lawfulness for
the use of images of individuals the author has applied two approaches: according to a role of a
depicted individual and according to the area of depiction in relation to a material carrier. The
conclusion was made about advisability of an integrated approach.

Image rights of an individual may be restricted if this image is not the main object of use. Free
usage of an image, which is the main object of use, is allowed to authorized government entities
in cases prescribed by law; to special entities (such as mass media) for information purposes in
socially significant interests; and for in socially significant interests with artistic, educational or
scientific purposes.

Key words: individual, a right, personal image, restriction, main object of use.

IMuranHs PO OXOpOHY iHTepeciB (izmyHOI 0cOOM, 300paXKeHOi Y XYHOXKHIX TBOpax, MPOTATOM
CTONITTS MigiiMaeTbcs Yy HAYKOBHX Mpausgx LUBUIICTIB, ane ¥ MOCHTh HE BHPOOJICHO €IUHOT KOHIEMIii
3micTy mpaBa (i3udHOI ocoOM Ha BiacHe 300pakeHHs, OCOONMBOCTEH Horo peamizamii Ta yYMOB
MPaBOMIPHOCTI OOMEXKEHHS. 3 pPO3MIMPEHHSM TeXHIYHUX 3aco0iB (ikcarii 300paxkeHHS ocoOHu Ta
MOJJIMBOCTEH [UIsi HOTO MUTTEBOTO TOMIMPEHHS, BUKOPUCTAHHS, SIK JUTSI TIepeciyHuX (Bi3nIHuX 0oci0, Tak i
JUIsE 0¢i0, 1o € myOmiyHuMH (Girypamu, akTyalbHOCTI HaOyBa€ 3aKOHOJaBYa PErjaMEHTAIlis MpaBa Ha
BJIacHE 300pakeHHS.

[IpaBo ¢izngHOi 0cOOM Ha BiIacHE 300pa)KeHHs OYJI0 MPEAMETOM JOCTIKEHb TAKUX BUCHHX, K: B.
10. Bomouarnn, O. A. BenepnikoBa, B. b. I'ypesuu, A. B. 3aBancekuii, JI. O. KpacaBunkosa, O. O.
Hukomaesa, B. /. IMunmumenko Tta iHmi. Y iX Mpamsax po3risgaluch OKpeMi NHTaHHS, IOB’s3aHi 3
BUKOPUCTaHHSIM 300pakeHHsI, BAKOPUCTAHHSAM 300paXeHb MyOIiyHUX 0Ci0, OCOOIMBOCTSIMU 3aCTOCYBaHHS
OKpeMHX cIroco0iB 3axucTy. Pasom 3 nuM, 3ajIMIIalOThbCs NMUTaHHSA, KOTPI BUMAararoTh JOAATKOBOTO
IOCHIKEHHS.

Mertoro 11i€i cTaTTi € BU3HAUYECHHS YMOB NPaBOMIpHOCTI OOMEXEHHS MpaBa Ha BJacHe 300paKeHHS
nepeciyHuX (i3udHUX o0ci0, fAKi HE Haluexarb 0 Koya myOmiuHux ¢iryp (ocib, ski € BigoMuMmw,
HOITYJIIPHUMH).

BinbHe Bukopuctanns gortorpadiii abo iHIKMX XyA0XKHIX TBOPIB i3 300paxkeHHAM (Pi3nuHUX 0Cib, sKi
HE Hajexarh J0 Koja myOmiyHuX (iryp, Mae meBHi 0COOJIMBOCTI, 3yMOBJICHI KOHKPETHUMHU OOCTaBHHAMH
BUKOpHUCTaHH: (oTorpadii 4u iHIIOro XyA0KHBOTO TBOPY 13 300paKeHHAM (i3u4HOT 0cO0u.

Ilo-nepme, HeoOXiTHO 3’sicyBaTH, 4YM € 300pakeHHs1 (i3MYHOI 0COOM OCHOBHUM 00’€KTOM
BUKOPHUCTAHHA Y ¢oTorpadii um iHmomy XyaoxHboMy TBOpi. IcTopuuHo chopmyBanocs mpaBuio, o
He NoTpiOHa 3roja 0coOu Ha CTBOPEHHS Ta BUKOPUCTaHHS 300pa)KeHb, HA SKHX 300pajkeHHs 0Ci0 MaroTh
JIPYTOpSIHE 3HAYCHHS: TeH3ax, 300paKeHHs MaM SITKH apXiTeKTypH, 310paHHS YU XOJM JIFOJEH, B sKil
GepyTh yuacTh i 306paxeni ocodu, Tomo'. TonoBHe, 1106 BKa3aHi myGmikalii He MOPYIIyBATH 3aKOHHHX

! Kaurposuy, S.A. (1916). Aemopckoe npago na 1umepamyphvis, My3blKaIbHbIA, XYOOICECMEEHHbIS U
Gomoepaghuueckis npousgedenis : cucmemamuieckii Kommenmapii kv 3axony 20-20 mapma 1911 2. — cv
UCMOPUHECKUMD OUEPKOMD U 0OBACHEHIMU, OCHOBAHHBIMU HA 3AKOHOOAMENbHBIXD MOMUBAX, TUMEPAMYPHBIXD
UCTNOYHUKAXD, UHOCMPAHHBIXb 3AKOHOOAMEeNbCmMEaxs u cyoebnou npaxmuxb, Tletporpans, 267-268.
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intepeciB'. AHaloriuHy MO3HII0 BHCIOBMIOBANM i paasHchbki mmimictn. Tak, B. JI. Cyxosepxwii
MPOTIOHYBaB BUKIIOYUTH HEOOXIJHICTh OTPUMAaHHS 3rojd 0coOH, SKIIO ii 300paKeHHS € IPYTOPSIHOI0
JETAJTI0 3arajlbHOr0 300pakeHHsI, a TaKOX MPHU 300paKeHHI MACOBHX CIEH, YYaCHHKOM KOTPHX € TakKa
ocoba’.

UuHHE 3aKOHOJABCTBO YKpaiHU 3aKpiluitoe 3a3HaueHe mojoxkeHHs B 4. 1 cr. 307 LUK Vkpainu, mo
BCTaHOBITIOE MOPSIOK MPABOMIPHOCTI CTBOPEHHs (oTOrpadivHUX TBOPIB i3 300pakeHHsIM (Pi3U4HOT 0coOn
Ha BYJIHII, Ha 300pax, KOH(QEpEeHIiAX Ta IHMKX 3axoJax MyOJigHoOro XapakTepy. Ha sxans, mpu npoMy He
3a3HAYAETHCSA, K y 3aKOHOJABCTBAX AEAKHUX KpaiH, 10 300pakeHHs (i3uvHoi 0coOM HEe TOBMHHO OYTH
«OCHOBHHMM 00’ €KTOM BHUKOpUCTaHH». [Ipn hopMyBaHHI Takoro rnpaBuiia, Ha Kajib, Hi B 3aKOHOJIABCTBI, Hi
y TIPaBO3aCTOCOBHIM MPAKTHI Tak i He OyJO 3aKpilNICHO BIIIOBITHI PO3’SICHEHHS IIOAO HOr0 O3HAK i
KpUTepiiB BU3HAYEHHS, IO IEpeIIKo/Kae peamizamii (GisMdHMMH ocob0amu TpaBa Ha 300paKeHHS Ta
cipuumHsie GaraTo cropip’. HayKoBIi BHCIOBIIOIOTH IYMKY IIPO HEOOXiIHICTB 3aKpilIeHHS B CTAaTTi
3aKOHY BH3HAYEHHS OCHOBHOIO 00’€KTa BHKODHMCTAaHHS . 3BEPHEMOCS 10 TIYMAueHHs 3HAUYCHHs Iliei
KaTeropii B HayKOBUX Iparsix.

Sx BBaxae K. I'. BiBuapyk, (opMyiroBaHHS «OCHOBHHH 00’€KT BHKOPHCTaHHS» JIO3BOJISIE
MIPUITYCTUTH HAsSBHICTh OCHOBHOTO 00’€KTa Ta MOOIYHOro. ABTOp TaKOXX HAroJIONIye€ Ha IOUIIHHOCTI
KOHKpeTH3anii wiei ymosu®. IIpoTe Taka MO3MI{s 3a3HANA KPUTHKH, I03aiK CKIAAHHM € BH3HAUCHHS
KpPHUTEPilo, Ha MiZCTaBi SIKOTO B KOXXHOMY KOHKPETHOMY BHIIAJIKy MOXKHA 3’ SICOBYBAaTH, € 300paskeHHS 0co0n
3a CTyIEHEM Ba)KIIMBOCTI APYTOPSITHOIO UM OCHOBHOIO JACTAJUIIO. 3PEIITOr0, I HalKpaIle BiZoMO, KOTpHA,
0e3yMOBHO, 3alliKaBJIeHH B ITyOJiKalii, BiATBOPEHHI Ta PO3MOBCIOPKEHHI CBOTO TBOPY 0€3 OTpUMaHHs
7103BOITy 306paeHoi 0cobu’.

Jocnimpkyroun ne nutaHds, 1. [BaHOB po3pi3HsA€ ABa TpakTyBaHHA MOHATTA. llepmie mepenbauae
3’sacyeannn poni, Kompy gidizpac 3006parcenns ocoou 6 mii abo mii opmi euxopucmannsn. Y 1bomy
BUITAAKy 300pakeHHS I'POMASHUHA PO3MIINAETHCS SIK €IEMEHT CHCTEMHM, B SKy BOHO BKIIOUCHO. SKIIo
300paXeHHsST BUKOPUCTOBYEThCS Ha iH(OpMALIHHOMY CTEHAI YM Ha CTOPIHII caiTy, iHpopMariiiHi
MaTepiaiy SKUX BIIOPSIKOBaHI Ta MiAMOPSIKOBaHI €InHIA MeTi (1ie MoXe OyTH BHCBITICHHSI HAIpsIMiB
JiSUTBHOCTI IMiINPUEMCTBA, YCTaHOBH, TPOMAJICHKOr0 00’ €IHAaHHA), TO KOXXHA OKpema (ororpadis B Takii
CHUCTEeMI He MOXe OyTH OCHOBHHM 00’ €KTOM BUKOpPUCTaHHS. SIKIIO 300paxkeHHs o0muays, 3adikcoBaHe Mif
gac MyOIiYHOTO 3aXOXy, BHKOPHCTOBYEThCS B Ta3eTHIH IyOmikarii, mpHcBS9eHid Takii ocobi, ToOTO
300pakeHHA Ma€ 3MICTOBE HaBaHTAXEHHs, TO MOro mNOTPiIOHO BHU3HABATH OCHOBHHUM 00’ €KTOM
BUKOPHCTAHHS .

[Ipo porinbHiCTE 3’siCyBaHHS pOJIi, KOTPY BiAirpae 300pakeHHS OCOOM, aHAJIOTIYHA TO3MIIiSA
npoctexxyerbess B pobori C. II. I'puimaeBa, Ha IyMKy KOTPOTO, OCHOBHHUM 3MICTOM Marepiaiy, IO
BUKOPHUCTOBYETBCSA 3a pe3yJbTaTaMH 3MOMOK, Mae OyTH caMe MyOJjivyHE Micue 4M 3axinm, ame He oOpa3
KOHKpeTHOI ocobOu. [Hakiie kaxyuu, 300pakeHHs] 0cCOOM Ma€ CIyryBaTH CBOEPITHUM (OHOM 3aXOJiB, K1
UTIOCTPYIOTECS,, Ta BHKOPHCTOBYBATHCS TITBKH Y 3B’SI3Ky 3 IepeOyBaHHAM 300pakeHOl ocobu B
KOHKPETHOMY Miclli (Ha KOHKPETHOMY 3axo0fi), i 1e 300pakeHHS Ma€ BHKOPHUCTOBYBATHUCS TaKUM YHHOM,

! 3aman, II1.X. (2009). I pasxcoancko-npasosoti cmamyc gusuueckux nuy 6 I'epmanuu, Umanuu, Opanyuu u Poccuu:
JIC. ... KaHa. ropu. Hayk crel. 12.00.03 Poc. yH-T npyx0bl HaponoB, MockBa, 145-146.

2 Cyxosepxuid, B.JI. (1970). JIuunsie Heumyuecmgenuvie npasa cpancoat 8 COBEMCKOM epaxicOAHCKOM npase:
aBtoped. auc... kaun. opun. Hayk: 12.00.03. CeepanoBckuii topun. uH-T, CBEpIIOBCK.

? Crakamnua, A.A. (2010). [TpoGeMsI 0XpaHbl H300PaKEHHs TPAKIAHIHA, Pa3MEIIeHHOro B cetn MHTepHeT
Mamepuanvr XLVIII Mexcoyrnapooroii cmyoenueckoti konpepenyuu « Cmyoenm u HayuHO-mexHuYecKuil npozpeccy,
10-14 anpens 2010 2. : 'ocyoapcmeo u npaso, HoBocubupck: Cu6AT'C, 34.

* Commnnkos, ILIO. (2012). OTaenbHbIe aCIEKTH IPABOBOI OXPAHEI H300PaKEHHS IpakaaHuHa Poccuiickoe
3aKOHOOAMENbCMBO: COBPEMEHHOE COCHOAHUE U NEPCNeKMUBLL pazeumus. mamepuanvl 14 Mescpecuonanvhoi
HAYYHOU CMYOeH1eCKol KOHpepeHyuu ¢ MedcOyHapooHsim yuacmuem (Bonozoa, 22—23 anpens, 2012 2.), Bonorna, 55.
> Busuapyk, K.I'. (2013). K Bonpocy 00 oxpane n300paxxeHus rpaxJIaHuHa AKmyaibHble npooaemvl 2yMAHUMAPHbIX U
COYUANLHO-IKOHOMUUECKUX HAYK : cO. mamepuanog CedbMOti MeHcOYHAPOOHOU 3A0UHOU HAYYHO-NPAKMUYECKOU
KoHghepenyuu : B 4 y. / noo peo. kano. mex. nayk, npogeccopa eenepan-mwatiopa M. M. I'opbynosa. 4. 1. Akmyanbnule
npobdIeMbl omeuecmaeHHol ucmopuu u ucmopuozpaguu. Axmyanvrvie npoonemvl COYUanbHO-NOTUMULECKUX HAYK,
Caparos-Bossck: Hayka, BOBAMTO, 104.

¢ Kpacasunkoga, J1.0. (1977). [IpaBa rpakIaHHHa Ha COOCTBEHHOE M300paenne. [ paXIaHCKO-TIPABOBAs OXPaHa
uHtepecos muHOCTH B CCCP: MeKBY30BCKHiA €O. HayYHBIX TPYI0B. Boin. 53. CBepanoscek: U3n-Bo Ceeput. opu.
uH-Ta, 99-100.

7 Usanos, U. (2012). Ioprper Henssectroro. DK-FOpucm, 47, 13.
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00 HE aKIEHTYBATU yBary TPeTix 0ci0, siKi cipuiiMaroTh iHPOpMalIlito, Ha 300pakeHH] ocodu. Hanpuknan,
300pakeHHsT (iznmaHOi 0coOM MoXe OyTH HaBEAECHO HABITh KPYITHHM IUIAHOM, ale 33 YMOBH, IO TaKHH
BEJIMKUH TUIaH HE € MaHIBHUM Ha KOHKPETHOMY 300paxkeHHI myOiiuHoro micis (3axoxay). [Ipu npomy Take
300pakeHHA HE MO)Ke OyTH BHKOPUCTaHE 11032 3B’SI3KOM 3 THUM MiclLieM (3aX0Jl0M), Je Ta B MeXax SIKOro
BOHO Oy1o 3po6nene’. Komu x 306pakeHHs, OTpUMAaHe IIiJ 4ac TaKoi 3HOMKH, BUKOPHCTOBYEThCSA HE Y
3B’S3Ky 3 PO3MOBIIJII0 MPO MOAiI, M0 BiAOyBamucs MyONiYHO, YM 1032 KOHTEKCTOM TakKol 3WOMKH, a 3
IHIIIOI0 METOI0, i 300paKEHHS BHKOPHCTOBYEThCS SK OCHOBHHI 00’€KT (HANPHKIAN Y peKiaMi), TO Take
BHKOPHMCTAaHHS JOMyCTHME IIMIIE 3 J03BOIy 300paxeHoi ocoOu’. SIKmo % 3poGieHo (oTo, MO MiCTUTH,
OKpiM 300pakeHHsI 0COOH, SIKUICH 3arajabHui (POoH, TO 3rofa Takoi 0cOOM BCE K HEOOXiHA, SIKIIO KPYITHUM
IUITAHOM BHIUJICHO came 300pakeHHs ocobu, a (OH po3MHUTHH, iHIN 0OIMY4Ys 4M 00 €KTH BIICYTHI, a
TEKCTOBHI MaTepiain, ormyOJikoBaHuii pa3oM 3 (OTO, He pO3MOBia€e MPO SIKUICH MyOIIYHUHN 3axif, mig Jac
AKOTO 3poGIIeHo (OTO’.

Jpyre TpakTyBaHHSI BBa)Ka€ T'OJOBHOIO O3HAKOIO MJIOWY, KOMPY 3aIMAE 300paxceHHs 0codu 6
Kaodpi. 1lpy 1bOMY KOHTEKCT BUKOPHCTaHHSA 300pakeHHs He Takuid 1 BakIMBUH. 3HAa4eHHS MaTHMeE
BiJICOTKOBE CITIBBITHOLICHHSI Ta KOHKPETHHUH HOTO MOKAa3HHK, MEPEBUILEHHS SKOTO POOHUTH 300pa)KeHHS
0CcO0M OCHOBHHMM 00’€KTOM BHKOPHCTaHHS. |HIIMMH CIIOBaMH, SIKIO B ra3eTHIH myOuikaiii, mpucBsiueHii
SAKHHA-HEOYIb MEPCOHI, BUKOPUCTOBYETHCSI OTPUMaHE MMiJ 9ac MyOJi4HOrO 3aX01y 300paskeHHs 3a3HaueHOl
ocobu, ane mpu HbOMy BOHO 3aiimMae 10 % kazpy, TO JIOTIYHO NMPHUITYCKaTH, IO 300pakeHHs 0COOH HE €
OCHOBHHM 00’ €KTOM BUKOPHCTAHHS .

3a3HaveHi MO3MINI € JOCUTh IIKaBUMH, aje¢ BAPTO BUCIOBUTHU JICSKI 3ayBaXKCHHsI IOJI0 BHIIAJIKY,
KOJIM TOJIOBHUM JIJIsl BU3HAUCHHS «OCHOBHOTO 00 €KTa BUKOPHCTAHHS» € PO3PaXyHOK BIICOTKY TUTOII
300paKeHHsI BiJ| 3arajibHOi IUIOIII TBOPY. Y TakoMy pasi, SKIIO HAEThCS MpO 300pa)KeHHS 3HAMEHUTOT
0Cco0M Ha MaJIOBIZIOMOMY 3aXO7[i YA B MaJIOBiIOMOMY ITyOJIiYHOMY MicIli, OYb-SIKHI BiZICOTOK 300paskeHHs
3HAMEHHUTOI 0COOM B KaJ[pi MOXKE CIIyTYBAaTH CBOEPITHOIO PEKIAMOIO TAKOTO 3aXOMy M MICIs. SIK mpuKiIaj
MOXXHa YSBHTU CHUTYaIlil0, KOJM IilEepis HA BiKHAX PO3MIIIy€e IUIakaT i3 300paxkeHHsM ¢ortorpadiii 3
BpyueHHst Ockapa B 2014 p. HIONTO 13 CycHIBHOIO METOI0 (BUCBITIIEHHS 1HQOpMaIii Ipo 3HAYHY MOIII0 Y
CBITCBKOMY KHTTi), KOJM B KaJpi 3HAMEHUTOCTI KyIITYIOTh Timy. Y Takomy pasi ¢ororpadis, Ha sKkii
300paskeHHs ocoOM 3alimMae HaBiThb MeHIe HDK 10 % 3aranbHoi miomi, € 100po0 PeKIaMor0 3aKiany 4u
3axomy. AJDKE MOXE CKIIACTHCS BPaXKCHHS, IO Milfa 3aMOBJIGHA caMe B Il Timepii 4 Mepexi Takux
minepii. Kpim 1poro, He Bapro 3a0yBaT 1 mpo mMacmira®d BigrBopeHHs (ororpadii. Skmo dororpadis
BiJITBOPEHHS SK BEJMKUH pexinaMHui makat, To 10 % Bix 3arainbHOI IUIONII TOCTATHBO, 1100 MOOAUYnNTH
oco0y. Kpim 1mporo, morpiOHO BpaxoByBaTH, 4u OyJi0 BHECEHO 3MiHU Yy (oTorpadio 3a JOMOMOTOIO
creuialbHUX MporpaM. Y BHUINAIKY, KOJU BHUKOPHCTOBYETHCS M’AKMH ()OKyC A pemaryBaHHs, 31 Bci€l
¢dororpadii MOXKHa 3BEpHYTH yBary TUIbKA Ha 300pakeHHs (i3muHOi ocobu, sike € He3MiHHUM. OTXe,
3BaKAIOUM HA BHKJAJEHI apryMeHTH IyMKa IpO BaKJIMBICTh BpaxyBaHHS BIJICOTKIB IUIOLI, KOTPY Ha
3arabHOMY (DOHI 3aiiMae 300paxeHHs (i3UIHOT 0COOH, BUIAETHCS IIOMHIIKOBOIO. OTKe, TOTPIOHO BH3HATH
JOUUTBHUM ISl BH3HAYCHHS OCHOBHOTO O0’€KTa BHKOPHUCTAaHHS 3°sCyBaHHA poii, IMo ii Bimirpae
300pakeHHs oOmmu4s B Til abo Tiif QopMmi BHKOpHUCTaHHS, KOMH 300pakeHHsA (i3HIHOI oco0H
PO3TIIAAAETHCS HE OKPEMO, a SIK EIEMEHT CHCTEMH.

Mo-gpyre, sxmo 300paskeHHs: (Qi3HYHOI 0CO0M € «OCHOBHHUM 00’€KTOM BHKOPHCTAHHS,
JAOMYCKAETHCS HOro BiibHe MyOJiiuHe BHKOPUCTAHHA TiIbKHM B JIeP:KaBHHX, CYCHUJILHUX iHTepecax
a0o HemyO,1iuHe BUKOPMCTAHHSI B 0COOMCTHX iHTepecax.

1.Iy6srivne BUKOPHMCTAHHS CHEUiaTbHO YMOBHOBAa)KEHUMH CY0’€KTaMU OpraHiB BJaam y
BUNAJKAX, NepeAdadyeHuX YHHHUM 3aKOHOJABCTBOM (TIpu 3iHiCHEHHI (DYHKIIH MOKJIAJCHUX YUHHUM
3aKOHOJJaBCTBOM Ha OpPIaHU CyJOBOI, BUKOHABYOI Ta 3aKOHOAABYOI BIIAAM), TOOTO 3 METOIO 3A1HCHEHHA
TPaBOCY IS UM 3a0e3MeUeHHs CyCIIiIbHOT Ge3MeKH, 3a PO3HOPAIKEHHAM OpraHiB BIagu , 6€3 OTPUMAHHS

' Tpummaes, C.I1. (2012). TIpaBo rpaxianuHa Ha u3obpaxenue. I pajicoanun u npaso, 9, 48-53.

2 Konocos, B., [Bapu, M. (2008). ITpaBo Ha n300paskeHHE C y4ETOM 3apyOeKHOTO ONbITA. MHmea1eKmyanbHas
cobcmeennocmy. Aemopckoe npaso u cmedicHvie npasa, 3, 8.

3 Mapxkun, J1. (2014). I'paxxaanuH u npaBo Ha uzoOpaxenue. Kopnopamusuoiii topucm, 6, 40.

* Manos, U. (2012). [optper neussectnoro. I K-FOpucm, 47, 13.

* Kantposuu, SL.A. (1916). Aémopckoe npaso na numepamypibis, My3bikanbHbis, XyO0ACeCmEEeHHbIS U
Gomoepaghuueckis npousgedenis : cucmemamuieckii Kommenmapii kv 3axony 20-20 mapma 1911 2. — cv
UCMOPUHECKUMD OYEPKOMDB U 0OBACHEHIMU, OCHOBAHHBIMU HA 3AKOHOOAMENbHBIX® Momusax. Jlumepamypnuvixv
UCTNOYHUKAXD, UHOCMPAHHBIXb 3AKOHOOAMENbCMEAxs U cydebrot npaxmuxhb Tletporpans, 267-268.
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3rOJIM YIOBHOBAKEHNX Ta 300pakeHuX oci6 a6o IxHix poxuuis'.

MoxHa BU3HAYUTH MPHOIHM3HUHN TMEpeniK BUIAJKIB, Y SKHX MOXJIMBO BUKOPUCTAHHS 300paKeHHS
¢izuunoi ocobu. [lo-mepmie, y BHUMAAKy NOMIYKY 3JOYMHIIB, KOJM HEOOXiZHO TNpoiH(OpMYBaTH
CYCIIUJIBCTBO MPO HebOe3leKy, 10 MOXKE€ BUHUKHYTH NP CIIUJIKYBaHHI 3 IEBHUMH OCO0aMH, a TaKOX IJISA
IIBHJKOTO PO3IIYKY LHX OCi0 3a IOmoMoror rpomMaiacbkocti. [lo-apyre, y Bumaaky iHdopmyBaHHS
CYCIIUIBCTBA MPO CKO€HI MpaBonopyiueHHs. Hanpukian, y 6ararbox KpaiHax cTa€ MOXJIMBUM HOILIMPEHHS
300pakeHb (Pi3MIHUX 0Ci0, SKi MEPEeBUIIYIOTH MBUIKICTD MIPH KEPyBaHHI TPAHCIIOPTOM a00 HEOJHOPA30BO
CTaBajil BHHYBATLSIMHU JOPOKHBO-TPAHCHOPTHUX mpuroj. [lo-Tpere, y BUManky 3HUKHEHHS (i3ndyHOT
0Cco0M PO3IOBCIOKEHHS 11 300paykeHHs BiIOYBa€eThCs B 11 JK 1HTEpecax 3 METOI0 PO3IIyKy Takoi ocodw, a
TaKOX HaJaHHs Tl MOXKJIMBOI TOTIOMOTH, HAPUKJIAl, KOJIKX 0co0a BTpayae maM’sTh a00 CTpaXKaa€e Ha MEBHI
IICUXIYHI 3aXBOPIOBAaHHS, B Hei MOXYTh BHHHMKHYTM IpoOJeMH 3 BHM3HAUEHHSAM BIJIACHOIO
MICIIE3HAXO/KEHHS Ta TIONIYKOM JIOPOTH JIOJIOMY.

3Bakarouu, [0 3a3HAUYEHUH MepeliK BHUNAAKIB HE € BHYEPIHHM, NPU BHUPIMIEHHI cHOOpY 3
ypaxyBaHHSIM BCiX OOCTaBWH CIIpaBU CyJ BH3HA4a€, YM 3JIHCHIOBAIOCS BUKOpUCTaHHS (poTorpadivyHOro
TBOPY B CYCHUIPHHX 1 JIEpXKaBHUX 1HTEpecax, Yd BiIOyJocs 3 MOPYLIEHHSIM MpaB Ta iHTepeciB (i3myHOI
0co0u, 300paXeHOi B TAKOMY TBOpi. Y HAYKOBIH JIiTEpaTypi MICTATHCS MPOMO3MIII MIOA0 3aKpIIJICHHS B
3aKOHOJABCTBI BUMIAJIKIB MPABOMIPHOCTI Oy OIiKyBaHHs 300pakeHHs JIIOJUHN Oe3 oTpuMaHHs i1 3roau. /1.
C. lIlabaHOB NPOMOHY€E BBaKATH BUHATKOM MPSAMY TPAHCIALIIO CIIOPTUBHUX 3MaraHb, IpU 341 CHEHH] K01
JIOBOJII BOXXKO YHHKHYTH TOTPAIUITHHS B KaJp CYyAIiB ab0 Y4YacHUKIB TakWX 3axoiiB. Ha ioro morms,
TaKOXX NpH MyOmikamii AOIITBFHO 3a3HayaTH, IO 300pakeHHs (i3U4HOI 0COOM OTPUMAHO 3 MPABOMIPHO
oIy OJIiKOBaHHMX MaTepiaiB, SKIIO HOro HACTYIIHE PO3MOBCIOKEHHS He 0yJI0 0OMEKEHO MPABOBIACHIKOM.
Take JOMMOBHEHHs TOMTOMOXE 3aXUCTHTH (PI3UYHUX OCI0 BiJl TOBTOPHOTO HEMPABOMIPHOTO BHUKOPHUCTAHHS
iXHBOro 06pa3y”. 3a3HaueHa MPOIO3UIIiS 3CTYTOBYE Ha T ATPHMKY.

2. My6niuyne BuUKOpHUCTaHHA 3 iH(OpPMALiiHOI0 MeTOI0 B CyCHiIbHO 3HAYYIIMX iHTepecax
cneniaabHUMU cy0’ekTamu (3aco6amMu MacoBoi iHdgopmairii).

Inghopmauiitna mema wmoxe OyTH TIACTaBOIO Ta KPUTEPIEM JUIsl BUTBHOTO BIiOTBOPEHHS YH
JIOBEZICHHS JI0 3arajibHOTO BiZlOMa B OTJIAAAX MOTOYHHUX MOMAIA KOTPi TOBOAATHCS JI0 Yepe3 CIOBIIECHHS B
edip abo mo kabenmo TBOpPiB, MOOAYEHUX YW MOYYTHX I Yac TaKUX OMJIAMIB MOTOYHUX NOAiN. Orisau
MOTOYHHUX TOAINH — Ile aKTyaJbHI TBOPH, CTBOPEHi y (opmi ¢oTorpadiunnx TBOpiB (poTorpadii 3 Micub
MoJlii), ayaioBi3yalbHUX TBOPIB (XpOHIKAa JHSA Ta iH.), 3BYKO3aNUCiB (U1 HOBUHHUX 1 aHAIITUYHHX
nporpaM Ha pazio)’. Bapro moroautucs 3 A. K, KanuieBoo, o NpUHIKI 3a0e3MeUeHHs CyCIIiTbHOIO
iHTepecy, KOJIM OOHapoAyBaHHSA 300pak€HHS JIIOAMHM MPECO0 MOKe OyTH BHIIPaBIaHO, Mae
3aCTOCOBYBATHUCH 1 IIOJI0 HEMYOIIYHUX 0Ci0.

Bapro 3BepHyTH yBary, 0 pemnopTax i )KypHAIICTCHKHHA KOMEHTap, SIKi CyNpOBOIIKYIOTH IOKa3
300pakKeHHs, MalOTh OyTH €IMHI 32 3MICTOM Ta BijoOpaxkatu npasauBi ¢aktu. [Tpu 1poMy momyckaeTscs
MIOJaHHA JKYPHAIICTOM OIIIHOYHHX CYJUKEHB 1 BIACHHX MIpKyBaHb, ajle B MEXaxX JOTPUMAaHHSI IpaB TPETiX
oci0 Ha dYecTh, TiAHICTb, JUIOBY peMyTallifo, MpaBa Ha mpuBaTHe XUTTA Tomo. Jo dororpadii, sxi
PO3MIIIYIOTECS B 3aco0ax MacoBoi iH(poOpMamii, BCTaHOBIIOIOTHCS BHUMOTH JOCTOBIPHOCTI, SIK 1 MO
iH(popMalii, sIKa OMPIITIOAHIOETHCA.

Pimennst Ta po3'sicHeHHS €BpONEHCHKOTO CyAy y CIpaBax, IMOB’sI3aHUX 3 MPOOJIEMOI0 KOHKYPEHIIiT
MK ITpaBoOM 3aco0u MacoBoi iH(opMmarii Ha cBOOOMy CIIOBA Ta MPABOM Ha IOBAry 0 IMPHBATHOTO JKUTT,
Ha ayMmky [1. FO. Ilo3aHukiHa, TO3BOJSAIOTH BUAUIMTH NMPUHLUIM OLIHKH CyJOM MEX BTPYYaHHS 3aco0iB
MacoBoi iH(popManii B IpUBaTHE XKUTTS JTIOIUHH:

- cBo0oJa cJIOBa € OJHMM 3 HApiKHUX KaMeHIB JIE€MOKPAaTHYHOIO CYCHUIBCTBA, 1 3acOOM MacoBOi
iHdopMarii BifirpaloTh HaJI3BHUYAHO BAaXIHMBY pONb y pearizamii mporo mpuHnmiy. CBoboga ciioBa
noeqHye B co0i TakoX CBOOOMY IyMKH, OTPHMAHHS Ta IOMMpPEHHs iHdopmarii, Gopma Ta 3micT KOTpoi
00paxaroTh, MOKYIOTh YH HEMOKOATH AepiaBy ab0 YaCTHHY CyCIiJIbCTBA;

- HaitObIIa cB00OO/A Ta 3aXUCT BiJl BTPYYaHHS B I[I0 CBOOOJIY JOITYCKAETHCS MPH My OITiKaIlii TIPecoro

! Konrrers, II.A. (1911). Tepmanckiii 3axons 9 strBapst 1907 r. 06s aBTOpcKoMb pasb Ha XYJIO’KECTBEHHBISI U
(oTorpauueckist IpousBeIeHis 3aKoHb 00b ABMOPCKOMb NPash cb U3N0JICeHieMd pazCyiHcOeHill u Mamepianoss, Ha
Kouxw on ocHoganw, Cankt-IlerepOyprs : M3a. FOpunuueckaro kamxHaro marasuaa H. K. Mapteinosa, 394.

% [lla6anos, [I.C. (2009). Mms 1 06pa3 rpaxganuna [Ipaso: meopus u npaxmuka, 3 (116), 22.

* Ceupuznos, H.JL. (2008). I panuybl u 0epanuyenus no 3akony UCKIIOUUMENbHO20 WHMEIEKMYaibHO20 NPAGA. Npaed
UHMENIEKMYalbHOl COOCMEEHHOCMU: TACC... KaHauaaTa ropuandeckux Hayk: 12.00.03 Akaza. Hap. X03-Ba Ipu
[IpasurensctBe PO, Mocksa, 127-128.
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JIYMOK, OLIIHOYHHX CyJIKECHb 1 BUCIIOBIIIOBaHb, 30KpEMa i 11010 TPUBATHOTO JKUTTS TPOMAJISH;

- IOIyCcTHUMeE OibIe BTpYYaHHS IpecH NpH MyOikaii iHdopMarii, o cTocy€eThes IEBHUX ACTIEKTIB
MIPUBATHOTO JKUTTS 0Ci0, KOTpi OEpyTh aKTUBHY BiNIrparoTh BXKIKUBY POJIb B TPOMAJICBKOMY JKHUTTI KpaiHU
(MOMITHYHUX 1 TPOMAJICHKHX MisiB, NMPEJICTAaBHUKIB BEIUKOTO Oi3HECy Ta iH.), TIOPIBHSIHO 3 MEpPECiuHUMHU
TpOMasTHaMU;

- HEOOXiJTHO YiTKO PO3Pi3HATH MOBIIOMIICHHS (DaKTiB, AKE MOSUTUBHO MOXE ITO3UTHBHO BIUIMBATH HA
OOTOBOPEHHSI B JIEMOKPaTHYHOMY CYCIIJIBCTBI NHTAaHb IIOAO, HPUMIPOM, MONITHYHHX IisYiB IIpH
BUKOHAaHHI HUIMU CBOIX (D)YHKIIH, 1 MOB1IOMIICHHS TOAPOOHIIE IPUBATHOTO KHUTTS OCOOH, KOTPa, 0 TOTO K,
He 3aiiMaeTbes KOAHOIO O(iLifHOI0 OisUIbHICTIO. SIKIIO B MEPLIIOMY BHUIAAKY IIpeca BUKOHYE BHHATKOBO
CBOIO pOJIb TapaHTa JeMOKpaTii, iHGOPMYIOUH CYCHiJIbCTBO IIOJO MUTAHb, SIKI CTAHOBISATH CYCHIJIBHUMN
iHTEpeC, TO y JIPYyroMy Takoi pojii BOHA HE BIJIrpae, ieThcsl BIaCHE MPO 3aI0BOJICHHS 1IKAaBOCTI MIEBHOTO
KOJIa YUTAYIB JETAISIMH OCOOMCTOTO JKHUTTS 0COOH. |

3. yOniuamii moka3 a0o iHIIe BHKOPUCTAHHSI TBOPY B CYCHiJIbHO 3HAUYIIMX iHTepecax 3
XY/A05KHBOI0, OCBITHBOI0 YH HAYKOBOIO MeT010. 11010 MOXKIIMBOCTI BIIBHOTO ITyOJIIYHOTO BUKOPHCTAHHS
¢dororpadii un iHIIOro XyJOXKHBOTO TBOPY (i3 300pakeHHsAM (Di3HYHOT 0COOU) 3 XPO0IHCHBbOIO Memoio B
HAYKOBIH JIiTepaTypi BUCIOBIIEH] MPSMO MPOTUIICIKHI TOTIISIIH.

[epmra rpyna BUEHHX BiJCTOIOE MO3UIII0 MPO MOXIUBICTH BUKOPHUCTAHHS TBOPY 13 300paskeHHAM
TIIBKU B JIEP)KaBHUX YU CYCHUIBHUX iHTepecax. [Ipu nboMy Ha TXHIO AYMKY JIO BHITaJKiB OMYOJiKYBaHHs
(BiATBOpEHHS, MONIMPEHHS) TBOPIB 0OpPa30TBOPYOrO0 MHCTENTBA Yy CYCIUJIBHHX, JEPKABHUX IHTEpecax
MOTPIOHO BBa)KaTW HAJCKHUMH BIAMOBIAHI i, 110 MalOTh Ha METi JOBEJCHHS MEBHOI iH(opMaIli mpo
300paxeny ocoby, a me mpo Teip. Jeski asropu (JI. O. Kpacaumkosa’, B. JI. Cyxosepxuit’, 1. O.
Ipinronsn’, O. I Ceprees’) y cBoix poGoTax MiATPUMYBadM TaKy IMO3HIIO Ta HE MPHITYCKATH
MPaBOMIPHICTH ImyOuTiKamii TBopy (0e3 3roan 300pa)keHoi 0COO0M) TITFKK 3apajyl BJIacHe TBOPY, TOOTO HOTO
BUIATHUX XYJIOKHIX, €CTETUYHUX YU 1HIINX BIACTUBOCTEH.

[Jpyra rpyna BYE€HHX BUCIIOBIIOE NMPOTWIEXKHY Mo3ulito. Ha ixHilf morysa nomyckaeTbCcs BiJIbHE
BUKOPHUCTaHHs 300pakeHb, BUKOHAHUX HE 3a 3aMOBJICHHAM, AKIIO iX MOLIMPEHHS Ta IyOJidYHUM Moka3
MAIOTh CIIYTyBAaTH BHCOKHM ifesM MHCTEUTBa’, TOOTO HpH CTBOPEHHI 3pa3KiB, MOJENEH I XyHOXKHIX
TBOPIB XYJOXXHUK MOXe 300pakatu Oynb-sky (izmuHy ocoOy B ii 3BHYaiiHOMY BUTIISAI Ta 3BUYAHOMY
oms3i (TOOTO 3aBOPOHSETHCS 300paKyBaTH 0COOY OroneHo:0).” MOXKIHBO TPUIYCTHTH, IO HAETHCS MPO
BUIAKU, Kol poTorpadu myOIiKyrOTh Y1 CIIOBIIIAIOTH JI0 3aralibHOTO BifioMa dotorpadito, 3po0ieHy Ha
3aMOBJICHHs 6e3 Hamipy oTpuMmati mpuGyTOK abo 3 KyIbTYyPHOI Ui HaBuanbHOK MeToi.' V. K. IxcaHoB
BUCJIOBHB AYMKY, II0 po0O0Ta, «KOTpa 300paxkae MeBHy 0co0y, MOXKE CTAaHOBUTHU 3HAYHY LIHHICTB, 3 SKOIO
HEOOXIIHO 03HAMOMHTH CyCIIiILCTBOY , @ OTHKE, HITKOM TPHITYCTHMO BUCTABUTH BHCOKOXYIOXKHIO POGOTY
0e3 3rou 300paxeHoi 0coOu.

JlonyckaeTbes @itbhe nowiupenna gomozpaghiunux meopie iz 300parxcenuam Qizuunoi ocoou 3

! Tlosgrukus, ILIO. (2010). ITpaBo Ha yacTyto KM3Hb U cBOOOJIA CIIOBA: Pa3yMHBbIN OanaHc. M3secmus GblcHUX
yuebnwvix 3aeedenuil. Ilosonxcckuti pezuon, 3 (15), 41.

? Kpacasunkosa, J1.O. (1983). JTuunas scusus nod oxpanoii 3axona. Mocksa: ¥Opua.mr., 87.

3 Cyxosepxuid, B.JI. (1970). JIuunsie Heumywecmgenuvie npasa cpanrcoat 8 COBEMCKOM epaxicOAHCKOM npase:
aBtoped. auc... kaun. opu. Hayk: 12.00.03. CeepanoBckuii topun. uH-T, CBepUIoBCK, 13.

* Antumonos, B.C., Bensiesa, 3.C., Bparyce, C.H., I'enxun, JI.M. u ap. (1966). Hayuno-npaxmuueckuti KommeHmapuii
Kk 'K PC®CP. Mocksa: YOpun. nur., 586.

3 Ceprees, A.I1. (2003). Ilpaso unmennexmyanshoti cobemeennocmu 6 Poccuiickoii @edepayuu. Mocksa: 000 «TK
Benbuy, 149; Bemkypresa, 3.B. (2014). ITpo6ieMbl 32U Thl YACTHOM KU3HHU ITpH TipUMeHeHuH cT.152.2 TK PO.
Ilpaso u nonumuxa, 10 (178).

8 Kanrtposmy, SLA. (1916). Aémopcroe npaso na mumepamypibis, My3biKanbHbis, XyO0HCeCMEEHHbIS U
Gomoepaghuueckis npoussedenis: cucmeMamuieckiu Komvenmapit kv 3axkony 20-20 mapma 1911 2. — cv
UCTNOPUHECKUMD OYEPKOMD U 0OBACHEHIMU, OCHOBAHHBIMU HA 3AKOHOOAMENbHBIXS MOMUBAX, TUMEPAMYPHbIXb
UCMOYHUKAXD, UHOCHPAHHBIXb 3AKOHO0AMeNbCcmeaxs u cyoebnotl npaxmuxb. Iletporpans: Cxkiaas U3aHis Bb
koHTOpb 001 «Bpokrayzenb-Eppons», 267-268.

" I'ypesnuu, B.B. (1904). [IpaBo Ha cobcTBeHHOE H300pakeHie B HbMeIkoil ropuctpyaesuin. paso, 37, 1783-1784.
¥ Bamnypuna, O.C. (2010). Asmopcko-npasosas oxpana omozpaduii 6 Mexcuxe (naiiaxect Ha ct. Trujillo, C.
(2010). Image of protection. CW, 199, 25-26) 10.09.08. ITarenTHOE AEN0. Jatidscecm pocCutickoi u 3apyoedrtcHotl
npeccwl, 9, 29-31.

? xcanos, Y.K. (1966). IIpasa asmopos npoussedenuii usobpasumensiozo uckyccmea. Mocksa: Opu. mateparypa,
46.
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HAGYAIbLHOIW YU HAYKOBOW MEmoN, KOJIU 300pAXdCeHHA 0COo0U 6i0OMEOPIOEMbCA 6 EeHUUKIO0neoiax,
HABUANIbHUX NOCIOHUKAX NPU BUCEIMIEHHI NEGHUX NOOIil, NO8’A3AHUX 3 Uil 0c000t0. BTiM y Takomy
pa3i He BUKIIIOUAETHCS KOMepIIiiiHa MeTa — MPUOYTOK BUAABHUIITBA, OTPUMAHUH BiJl IPOJAXy APYKOBAHOI
MPOAYKIIii, ajge, Ha BiIMIHy BiJl TPOCBITHHIFKOi METH, BOHa € BTOpWHHOW. OCBITHIH 3akmaj s
NPOBENICHHS ayJUTOPHHX 3aHATh MOXE penpoayuiroBatu Qotorpadiro, po3mimeHy y 30ipmi uu B
TIEPiOIMIIL.

Hapasi o0roBoproeThbes mpodiieMa BUKOPHCTaHHS 300paXkeHb, 30KpeMa U ICTOPHYHHX MOCTaTeH, y
IKUTPHUX MIpYyYHUKaX. SKII0 mopasy MPOCUTH J03BOJIY Ha PO3MIIIEHHS 300pakeHHS oOnIM4us B
MiAPYYHUKY, TO BUIaHHS KHUTH 3aTATHEThCS Ha OUTBII TPUBAIMH Tepio 1 co0iBapTiCTh MiAPYyIHUKA 3pOCTE
B pa3su, M03asiK HaBPsI Yd 0araTo XTO JacTh 103Bia Ha Oe3orutatHid ocHoBI. I1. FO. ComrHukoB BBaXkae, 110
TOBOPUTH B TaKHX BHIIAJKaX IPO JIEp)KaBHI UM CYCHLUIBbHI IHTEPECH BHUAAETHCS HE 30BCIM MPaBHIBHHM,
aJ/DKe TIPYYHUKA OyAyTh MPOAaBaTHCS BUIAABHUITBAMH M OCTaHHI OTPHUMYBATUMYTh HPHUOYTOK, OTXKE,
KOMepIIifiHa MeTa TakoX HasBHa. [IpoOiema momsrac B TOMy, IO 3aKOHOJABEIb HE PO3KPHUBAE MOHATTS
«JIep’)KaBHUX, CYCIIJIbHUX Ta IHIIMX ITyOJIIYHUX IHTEPECIB», TOMY Ha MPAKTHUIlI BKpail BAJKKO JIOBECTH, IO
HaJICXUTh 10 Wiei karteropii, a mo Hi. HaifGinpln sBHUM 1 He3amepeyHUM NPHUKIAZOM BHUKOPUCTAHHS
300pakeHHs B TAKHX iHTepecax Moxe 6yTH hoTopoboT .

Ha BigMiHy BiJ] IMBUILHOTO 3aKOHO/IABCTBA YKpaiHHU, 1110 OMUHAE 3aKPIMJICHHS 3a3HAYEHOTO BHUITAIIKY
B IEPEJiKy MPaBOMIPHOTO BUIBHOTO BUKOPHCTaHHS (oTOorpadiuHUX TBOPIB i3 300pakeHHSIM ocodu Oe3 ii
sroau, B Pociticekiit denepamii Oymo po3podieHo BixnmoBimHMH 3akoHOIPoeKT «IIpo BHeceHHS 3MiH 110
crarti 152.1 ywactunm mepmoi LusineHOro komekcy P®» No 439872-4, mpo BH3HAHHS SK PI3HOBUAY
myOJiYHMX 1HTepeciB BIiATBOPEHHS QoTorpadiuHoro TBOpYy i3 300pakeHHSAM (isndgHOi o0Cco0m 3
HABYAJbHOI0 MeTol. BiH mepeOyBaB Ha posrmsai B Jepxkasniii ymi Pociiicekoi @enepanii, ane OyB
BimxuneHnid mocraHoBoto JlepkaBuoi Jymm ®Denepansnux 300piB Pociiicekoi ®eneparii 1’sitoro
cximkanHs Bix 10.09.2008 p. Ne 890-5 FI[Q. Hes3Bakatoun Ha OYEBUJIHI 1T MPONIOHOBAHUX HOBOBBEIICHD
(rmobanbHa KOMII FOTEpHU3allisi, 30KpeMa 1 B OCBiTHIN cdepi), HACHIIKA MPUAHATTS TaKuX 3MiH OYAyTh,
iMOBipHO, Ha nymKy B. /I. [unurenko, Ou1bIIo0 Mipoto HeraTHBHUMU. Lle TIOB’s3aHO 3 0COOIMBOCTSIMU
nepexadi iHdopmamii Ha ENEKTPOHHUX HOCISIX, KOHTPOJIOBAaTH fAKY, a OTXe, W TapaHTyBaTH IIpaBa
300paXeHNX 0Ci0, MPaKTUYHO HEMOXKIUBO. 300pa)KeHHsI, M0 3 SBUJIOCSA B EIEKTPOHHOMY HABYAILHOMY
MOCIOHUKY, MOXKe OyTH HEerailHO BUKOPHCTAHO MPUHIIMIIOBO B 1HIIOMY KOHTEKCTI, @ BHSIBUTH TOPYIIHUKA B
TAKMX YMOBAaxX MPAaKTHYHO HEMOXKIHBO . Ta, Ha HANIY JyMKY, BCE K [AOLUIBHO Ieil BUNAJOK 3aKPillUTH B
MIePEITIKY BUTBHOTO BUKOPHCTAHHS (oTorpadidHUX TBOPIB i3 300pakeHHIM (Qi3HIHOT 0cO0H 0€3 OTpUMaHHS
1i 3rou.

Ipu BuUpimIeHHI CHOPIB CylaMu MiATPUMYETHCS TaKa IO3HUIS Ta BHIIPABIOBYETHCS BUKOPHUCTAHHS
¢dororpadiit pismuHEX 0Ci0 3 XyI0KHBOIO, HAYKOBOO UM iH(OPMAIiTHOIO METOIO B XyIOXKHIX TBOPaX.

4. JloGpocoBicHe ocoducTe BUKOpHCTaHHS (oTorpadiuyHux TBOpiB i3 300paxkeHHsIM (i3MUHOL
ocobu, mo BiAOyBa€eThCs cepea 0oci0, siKi Hajexarh J0 Koja ciM’ 4 OJNM3BKHUX 3HAWOMHUX i€l ciM’i, 6e3
KoMepIiifHOi MeTH € BiTbHUM. 11010 TaKOro BUKOPUCTAHHS YMHHE 3aKOHOAABCTBO HE 3aKPIILIIOE JKOTHHX
oco0uBUX yMOB. [IpoTe TepMiH «JUIsi 0COOUCTOr0 BUKOPUCTAHHS» HE BUPI3HAETHCS JOCTATHHOIO SCHICTIO.
[lix ocoOMCTUM BUKOPHCTAHHAM IMOTPIOHO CIiJ PO3YMITH KOPHCTYBAaHHS AJISl 3a0BOJICHHS OCOOMCTHX
0Tped 0co6H, KOTPa 3pOoGHIIA KOO Ta MOXKIMBO, Iie WieHiB Horo ciM'i’. Jlist TOro mo6 BH3HAYNTH, 9H €
BUKOPHCTAHHSA JiCHO TOOPOCOBICHUM, BaXIHBI HOoTHPH (hakTopH (kputepii). Ilepmmit kputepiit — MeTa Ta
XapakTep BHKOPHCTAHHS, 30KpeMa i Te, Y BHKOPHCTOBYBalacs TBip 3 KOMEPIIHHOI METOI, 4d 3
OCBITHBOIO HEKOMepIIiiiHoI0. JIpyrnii KpuTepii mossrae B CyTHOCTI TBOPY, IO OXOPOHSETHCS aBTOPCHKIM
npaBoM. [1oTpiOHO BCTaHOBUTH, YM 3alisHI NMPU LBOMY TakKi (aKTopH, SK iHGOPMATUBHHUA, TBOPUHUM 1
MHUCTEIbKHUH, SKIIO TBIp CTBOPIOBABCS 3 METOIO BUTOAU. TpeTiM KpuTepieM € oOcsr i oOrpyHTOBaHICTh

! Comnnxos, ILIO. (2012). OTaenbHbIe aCIEKTH IPABOBOI OXPAHEI H300PaKEHHS TpaKIaHuHa. Poccutickoe
3AKOHO0AMENbCMB0: COBPEMEHHOE COCIMOANHUE U NEPCREeKMUBLL pazsumus . mamepuanvt 14 Mescpezuonanvhotl
HAYYHOU CMYOeH1eCKol KOHpepeHYUulU ¢ MeXcOYHapoOHbim yyacmuem (Bonozoa, 22-23.04.2012 2.), Bonorna, 55.

? [IIaGanos, JI.C. (2009). Mimst i 06pa3 rpaxaanuna. [Ipago: meopus u npakmuxa, 3 (116), 22.

3 Mununenxo, B.JI. (2009). IIpoGaemMsl peanu3alyu npapa rpakiaHiHa Ha H300pakeHue. /Ipobiemvl coyuanbHo2o
obHosnenus Poccuu 6 uccredosanuax Monoovix yueHvix : Mamepuansl 6blCMynaAeHull Ha ACHUPAHMCKUX YNEHUAX
18.04.2009 2., Mocksa: 131-Bo Axaj. moBbII. KBaIU(UK. ¥ Ipod. IepenoAroTOBKH pPabOTHUKOB 00pa3oBanus, 424-
425.

* Cepe6poscknit, B.U. (1956). Bonpocsi cosemckozo asmopckozo npasa. Mocksa: Usnarenscto Akagemnn Hayk
CCCP.
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YaCTHHHM, IO BUKOPUCTOBYETHCS LIO0 TBOPY, OXOPOHIOBAHOTO aBTOPCHKHM MPABOM B IioMy. UeTBepTHii
KpUTepiii — e(eKT BiJ TaKOro BHKOPHUCTAHHS HAa MNOTEHIIHHOMY pHHKY, YH IHHICTH TBOpy. OTXe,
PO3MIIIHYTI (haKTOPH MAKOTh Pajlle PEKOMEHJAIWHIHI, a He 000B’A3KOBUi1 XapakTep. | HaBiTh BiICYTHICTD
y PO3IJISIHYTIH HOPMi 3aKOHY BH3HAUCHHS IOHATTS «IOOPOCOBICHE BHKOPHCTAHHS» BHIAETHCS JIOTIUHOIO,
aJpKe 3 TIO3MLIN TpaBa 4iTKO (opMaii3yBaTH TaKy OL[IHOYHY KaTeropildo He BUAAETHCS MOKIMBUM. Xo0da
BapTO 3BEPHYTH yBary i Ha Te, 0 B aMEPUKAHCBHKIN IOPUIUYHIN JliTepaTypi Oynu crpodu GpopMyIroBaTH
TOHATTS TOOPOCOBICHOTO BHKOPHUCTAHHS .

3a aHaori€l0 3 aBTOPCHKUM MpPaBOM, Oe€30mIaTHE BHKOpUCTaHHS (oTorpadiuHoro TBOpYy i3
300pakeHHSIM Qi3UIHOT 0coOm 0e3 3roau 300pakeHoi 0COOM Ma€e 3aCTOCOBYBATHCS MPH JTOTPUMaHHI BUMOT
CTOCOBHO J0 METH Ta CHOCO0Y BHKOPHCTAaHHS Cy0’€KTHHM CKJIAIOM KOpPHCTyBadiB. Take BHKOPHCTaHHS B
MEXaxX 3aKOHY JOIyCKA€EThCS: CHENiaIbHUM Cy0’ eKTOM — Juie (Gi3HuHOI0 0c00010; 3 BU3HAUEHOI METOI0 —
JIIIE B OCOOMCTHX LIJISIX; IIEBHOTO TBOPY — TUIBKHU MPABOMIPHO ONIPHIIIOJHEHOTO TBOPY; JIUIIEC BU3HAYCHIM
CII0CcOGOM — ILIAXOM BiITBOPEHHS, TOGTO BUTOTOBJICHHSM HPHMIPHUKA TBOPY UM IIEBHOI HOT0 YaCTHHH .

Orxe, BukopuctaHss (ororpadiii um IiHIMMX TBOPIB i3 300pakeHHSAM (QI3WYHHX OCi0, SKI HE €
nyOmiyHAUMHU ~ Qirypamu, MOXKIIMBE JIMIIE MPH JOTPUMAaHHI 3a3HAYeHUX YMOB. 3aKpilUleHHS Ha
3aKOHO/ABUOMY piBHI mpaBa (i3udHOi 0COOM Ha BIacHe 300pakeHHs, HOro OOMEXEHb J03BOJIUTH
YperyioBaTH BiTHOCHMHH Yy cdepi BHUKOPHCTaHHS Ta 3aXHCTy NpaB BiJ HE3aKOHHOTO BHKOPHCTaHHS
(dororpadiuHuX Ta IHIIUX XYyI0XKHIX TBOPIB 3 300paXkeHHsIM (Pi3u4HOT 0coOH.
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IMPOKYPOP - CTOPOHA OBBUHYBAYEHHA:
IMPOBJIEMHI IMTAHHSA IIOAO ITPE/LABJIEHHSA
TA 3AXUCTY HUBIVIBHOT'O ITIO30BY

Ivan Vernydubov, PhD in law,
Svitlana Belikova, PhD in law
The National Academy of the Prosecutor's Office, Ukraine

PROSECUTOR AS A CHARGE PARTY: PROBLEMATIC ISSUES
OF SUBMISSION AND PROTECTION OF CIVIL ACTIONS

This article is dedicated to protection of property rights of a citizen or a state that were violated
as a result of a criminal offense. These property rights are protected by a prosecutor in the cases
provided by law, since a prosecutor has the right to represent their interests in court. The article
outlines the issues of public prosecutor as charge parties in criminal proceedings, drew attention
to feasibility of establishing a group of prosecutors in order to maintain both the public
prosecution and civil action. Additionally, the article contains a lot of concepts and definitions,
such as for example prosecution, public prosecutor, defendant, civil claim, civil action, civil
plaintiff and defendant. The whole article is directed to the problematic issues regarding
protection of civil actions arising in the course of criminal proceedings and ways of resolving
them.

Key words: prosecutor, public prosecution, criminal proceedings, civil action, civil plaintiff, civil
defendant.

Axmyanvricme memu. ITuTanHs OOBHMHYBau€HHs B3araji 1 Jep)KaBHOIO OOBHHYBAa4dECHHS 30KpeMa
3aBXKAU IepeOyBaroTh y LEHTPI yBarW IOPUCTIB — SK TEOPETHKiB, Tak 1 MpakTukiB. IIpoOiemu
00BHUHYBaYCHHS € OJHUMHU 3 HEHTPAIBHHUX B HAYII KPUMIHATIBHO-ITPOIIECYaTbHOTO ITPaBa.

OOBUHYBauCHHS — OJTHE 3 JABHIMIMX 1 HAWOUTBII 3HAYYIIUX MPOIECYaIbHUX SBUII. BOHO (akTHYHO
CTPUSUIO BUHUKHEHHIO CaMOT'0 KPHMIHAJILHOTO CYJJOYHHCTBA, SIKE 3HAJAOOMIOCS sl TOTO, OO CYIIUTH PO
BUHY KOHKPETHOI 0coOHM y 3a00pOHEHOMY, 3JI0YMHHOMY JissHHI. CyJIOYMHCTBO PO3BUBAIOCH Y XOIi
BUPILIEHHSA 0OBHHYBAa4YEeHHS 3 OOKY OJHHMX I'POMaJIsiH CTOCOBHO IHINMX, a IMOTIM — BiJX iMeH1 aepxxaBu. s
Teopii 1 MPaKTUKK KPUMIHAIBHOTO CYAOYMHCTBA IOHSITTS «OOBHHYBAu€HHS» Ma€ OCOOJHMBE 3HAUYCHHS,
OCKIJIBKH SIK OJIHA 3 LIEHTPAJIbHUX MPOLECYaIbHUX KaTeropiil BIUIMBA€ Ha PO3B’S3aHHA LJIOT0 KOMILJIEKCY
NUTaHb. HE3BAXAIOWW HA I€, NMOHATTA 1 CyThb OOBMHYBAadCHHS y IOPHAMYHIA JTEpaTypi BHCBITIEHO
HEIOCTaTHBO.

JistmpHICTE MPOKYpOpa TOB'SA3YIOTh 3 MiATPUMAHHAM JCPKAaBHOTO OOBHHYBa4eHHS, OCKIJIBKH caMe
MPOKYPOpP HAAUICHUH TaKUMU MMOBHOBXXEHHSIMHU. AJie, OKpIM JIepaBHOr0 OOBHHYBa4eHH:S Ha IPOKypopa
MOKJIAICHO BUKOHAHHS 1 THIMMX (DYHKIIN, TAKUX SK MPEJCTABHUIITBO IHTEPECIB TPOMAISTHUHA a00 JepiKaBU
B CyJIl y BUNaJKaX, BU3HaUCHUX 3akoHOM Ykpainu «IIpo mpokypaTtypy» (ct.2)'. HeBMmaakoBo BKa3aHMiA
3aKoH ( y HOBil pemakmii Bix 14.10.2014 p.) 3anpoBaauB 11e OJHY NpouecyalibHy (GOopMy NpeJCTaBHUILITBA
MPOKYpOpa — Mojiavya IUBUILHOTO TIO30BY ITijl YaC KPUMIHAJIBHOTO MPOBaKEHHS. TOMY JI0 MTOBHOBa)XKEHb
IPOKYpOpa, SIK JAEp)KaBHOTO OOBHMHYBaya, BXOAWTH Ie LUBUIbHO-TIPAaBOBUN 3aXMUCT MAailHOBHX IIpaB
MOTEPMisIol 0COOH Bl KPUMIHAIBHOTO MPABOIIOPYIIICHHSI.

Bognowac, 3 mnpuitHaTTsIM HOBOro 3akoHy Ykpainum «IIpo mpokypaTypy» BHHMKIIA HHU3Ka
IpoOJIEeMHUX NUTaHb 3 NPUBOJAY 3aXUCTY LUBUILHOIO I030BY y KpPUMiHAJIbHOMY IPOBAJPKEHHI, 10 CTAJI0
MPEAMETOM TPUBATUX JHUCKYCIH.

Cman nayxosoi pospobxu. JlisnbHICT MPOKypopa sK JAEpPKaBHOTO OOBHMHYBada BUCBITIIOBAIA B

' 3akon npo npoxypamypy 2014. I'azema 3axon.Bisuec, 41-44, 1083-1086.
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IIMPOKOMY acliekTi Taki BueHi, sik C.Anbnept, B.Manspenko, C.Mensuuk, A.Monaosan, M.ITonsHChKUH,
B.Casunpkuid, [.®oitauipkuit, M.11udman Ta inmi.

HayxoBi MOJOXEHHS MO0 MPEACTABHUILKOT AISUILHOCTI MPOKYpOpa MOCII/PKYBANIO Y Pi3HI 4YacH
Oarato BueHux, cepen skux € O.AreeB, C.buukoBa, K.I'ycapos, T.lynac, B.Komapos, M.Koctora,
M.Pynenko, M.Credanuyk, C.HopHoouenko, M.11ITedan Ta iHi.

Memoiro Oocniodcenns € BU3HAYEHHS NPOOJEMHUX NHUTaHb LIOAO 3aXHUCTY LMBIIBHOTO MO30BY
JIep’)kaBHAM OOBHHYBadeM y KPUMiHAJIBHOMY CYIOYMHCTBI Ta MIJISIXH X BHPIMICHHS.

Buknao ocnosnoco mamepiany. Byay4un €IUHOI0 3a CBOEIO MPHUPOJIOI0 MPOIECYATBHOI (PYHKIIIEIO,
0oOBHHYBaueHHsI HEe €IWHE 3a CBOIMH CyO’ekTamu. 3ajeXHO BiJl TOTO, BiJl KOrO BOHO BHUXOJWTH,
PO3PI3HSIOTH JiepKaBHE OOBHHYBAUSHHS, TPOMAJIChKE 1 IPUBATHE, SKE 3MIIHCHIOEThCS MOTepianM. KoxHui
3 IMX BUAIB OOBMHYBAaY€HHS Ma€ CBOi OCOOJMBOCTI, fKi BM3HA4alOTHCS B OCHOBHOMY IpOLECyabHUM
CTAaHOBHIIEM 1 Oe3rocepeTHIMI iHTepecaMu Cy0’ €KTiB OOBHHYBadCHHS.

Ha Hame OadeHHs BHOM OOBHMHYBAa4YeHHS IIOB’sI3aHI 3 IUIAMH TPaBOCYANs, sSKE MOKIMKaHE
3a0€3MeYNTH OXOPOHY IHTEPECIB JIEP>KaBH B IIJIOMY, IPaB 1 3aKOHHUX IHTEPECiB TPOMaJIsH. 3a3HaYeHI BUIN
0OBHHYBaueHHsI NepeOyBalOTh y TIEBHOMY CITiBBIJIHOIIICHHI, a B JISIKUX BHIIQJKaxX 1 3aJie)aTh OJHE BiJ
onHoro. Ili BuAM HE MPOTUCTOATH OJHE OAHOMY, HABIAKH, BCl BOHM CIIy)KaTh 3arajlbHUM 3aBIJaHHAM —
3aKOHHOCTI 1 MpaBoNOpsIKy. JlepkaBHe OOBMHYBaueHHs IOKIMKaHE 3a0E3MMEeYUTH 3aXHCT HE JIMIIe
IHTEpeCiB JepaBH, BiJl iMEHI sIKOT BOHO 3/IIMCHIOETRCS, a i TIPaB Ta 3aKOHHHX 1HTEPECIB TPOMaJsiH. Y CBOIO
4epry TpoMajicbke 0OBHHYBaUCHHS OB’ sI3aHE 3 Jep>KaBHUM OOBHHYBAYECHHSM 1 CIIPHSIE peaizallil 3aBIaHb,
AK1 CTOSTh mepen HuM. [IpuBaTHe OOBMHYBadeHHs HIKOJIHM He OyJio 1 HE € YyXKUM iHTepecaMm AEpiKaBH 1
CYCITUTBCTBA.

Cy0’ekTOM Jep>kaBHOTO OOBHHYBaueHHs, sIK [e BUIUIMBae 3 BuMoOr cr. 36 KIIK Vkpainu, — €
MIPOKYPOP, a Cy0’€KTOM MPUBATHOTO OOBUHYBaueHHs — nmoTepminmii (c1.427 KIIK).

BpaxoByroun BHIM Ta Cy0’€KTH JEPKAaBHOTO OOBHHYBAYCHHS, TOJIOBHE MICIIC HAJICKHTH BCE-TAKH
Jiep’KaBHOMY OOBHHYBauyeHHIO. Lle MOsICHIOETbCA THM, 110 YIIOBHOBaKEHHM Ha T€ OPraHOM HAIOi IepyKaBH
HAJIXKXUTH MPOBiHA POJbh Y OOpPOTHOI 3 KpUMIHAIEHUMU TPaBOTIOPYIICHHSAMH Ta y 3amnooiranHi im. Came
4yepe3 JIaHE TBEP/DKEHHS JIep)KaBHE OOBHMHYBAYCHHS CTAHOBUTH HEOOXIJHUHM EIEMEHT KpPUMIHAIBHOTO
CyJIOUYMHCTBA, OCKIIBKH HOTO iHINI BHIM MOXYTh MaTH abo 30BCIM HE MaTH MicCIle Y KPUMIHAJIBHOMY
IPOBaKCHHI.

Baxxko co0i ysiBUTH Tak 3BaHe OOBHMHYBaueHHS O3 3aXWUCTy MAHHOBUX MpaB MOTEPIHLIOI 0COOH
(rpomagsHMHA a0o Jep>kaBU), SIKOTO TaKOXK NPEICTaBIsS€ B CyIi IPOKYpOp, SK JepKaBHUH OOBHHYBad,
TUTBKYU B JICUIO iHIIOMY PaKypci, — MiATPUMaHHI [IUBLIEHOTO MTO30BY.

BuHukae nutaHHA, — IO € CHUJIBHOTO MDK TPAaKTyBaHHSAM IOHATh «OOBHHYBA4EHHS» 1 «I1030B», a
TAKOX YMM BOHH BiApi3HsAIOTBCA? [IpoTsArom OaraThboxX JEeCATHIIITH BHPOOISIACA CyIOBa NpaKTHKA, sKa
BHECJA BIJNIOBiJIHI KOPEKTUBU SK B HAYKy, TaK i y MPAKTUYHY JisUIbHICTH IOPHCTIB-NIPABO3aXUCHUKIB.
Po3pobmi 1mi€i mpobieMn IpHIUTHIN IEHY yBary psii BICHHUX, TYMKH SIKHX BHKOPHCTOBYIOTHCS B HAyIi i
cporozHi. [linifizeMo nobIMKYe 10 PO3TISLY BOTO ITUTAHHS.

Ha mouarky XX cT. OLIBIICTH NPOIECYaNICTIB CTaBWJIM 3HAK PIBHOCTI MK OOBHHYBAa4YeHHSM i
KPUMIiHAIBHUM TIEPECIiyBaHHAM, TIYMAUYMIU iX K KPUMiHAIBHUHA (IyOJIiYHMIA) 1MO30B, PO3YMIIOUH IIiJl
MM «BMMOTY CyJOBOIO BH3HAHHS HAJEKHOTO [epiKaBi mpaa mokapadHs»'. IIpudyoMy 6arato 3 HUX,
Hanpukitag M.M.IIonsHCBKUH, BIAPI3HSIM TOHATTS KPHMIHAJBHOTO I[O30BYy B MaTepialbHOMY i
¢dopmanbHOMY 3Ha4YeHHSAX. BiH Bu3HaBaB OOBHHYBau€HHS KPUMIHAJIBHUM I030BOM, 1 BU3HA4YMB HOro K
«IBUTYH TIPOLIECY i Cy6’ €KTMBHE CTBEPKEHHs BHHHOCTI 0COOM B 3JI0UMHI, KM il IPUITHCYIOTHY °.

VY TOl ke yac mepeBakHa OUIBIIICTh CYYaCHHX NPOLECYaNiCTiB BIIXWIAIOTH JaHY KOHIEMLI0
MIOCWJIAIOYKCh Ha Te, 10 HalllOHaJIbHE 3aKOHOJABCTBO HIKOJIM HE PO3IIAJallo OOBUHYBAYCHHS SK PI3HOBH]
MI030BY, OCKUTBKM MiX OOBHHYBAUCHHSM 1 IIMBUTEHHM IT030BOM € BiJMiHHOCTi. AHAJIOTIYHOI TOYKH 30pY
norpumyBaBcs [ S1.DOWHUIIBKUHN, KU 3ayBa)KyBaB, IO «BIJAMIHHICTh BX 32 3MICTOM BHU3HAYa€ThCS TUM,
II0 IMBUIBFHA CIpaBa 3a CBOEIO MPHUPOJIOI0 € IPUBATHA 1 TPOMAJICHKa, a CIIpaBa KpUMiHaNbHA — MyOJiuHa i
IHAMBIyanbHa. 3BiICH OCOOJMBOCTI SKOCTI OOBHHYBad€HHs, 3 OJHOTO OOKy — HOro myOJi4HICTB,
CYCIITBHICTB, 3 APYrOro — HOro iHIMBiLyaTbHICTEY °.

I nilficHo, BHacHimoK cBoei MyONIiYHOCTI OOBHHYBAueHHS HAJCKUTHh JICpKaBi 1 BH3HAYAETHCA

! Mansipenxo, B.T., Bepuuny6os, 1.B. (2001). IIpoxypop y Kpuminansnomy cyOdouuncmei. desxi npobremu ma wiisxu
ix eupiwenns. Kuis: FOpinkom Iarep, 98.

% Momsucxuit, H.H. (1927). Ouepxu o6weti meopuu yeonosnozo npoyecca. Mocksa, 110-125.

? @oitamuknit, U.51. (1987). Kype yeonosnozo cydonpoussodcmesa. Cauxt-Iletepbypr, 6.
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myOIiYHUMY iHTepecamu, a He MPUBATHUMHU. 3BiJICH BUILTMBAE HOTO CAMOCTIHHICTh 1 HE3aJIeXKHICTh. 3BiICH
— CaMOCTIMHICTD 1 HE3ICKHICTh OOBHMHYBAaUeHHS, IO O3HAYa€ TaKy HOro MoOYyHOBY, 3a SKOi BOHO
3OIUCHIOEThCA TUTBKM 32 BOJICIO JIepXKaBHOT OOBHWHYBAJBbHOI BIagd 1 HE 3aJEXKHUTh HI BiJ] MPUBAaTHOTO
iHTEpecy, Hi BiI IHIIOI BIaJH, KA ICHYE y JepXaBi, KpiM OOBHHYBaJbHOI. He3anexHICTh Jep:kaBHOTO
0oOBMHYBaUeHHS O3Haya€ MNpaBO i OOOB’S30K MPOKYpOpa B OOBHHYBAJIBHIM MisUTBHOCTI KepyBaTHCS
BUKJIIOUHO TBEPAUMH MPAaBUIIaMH 3aKOHY 1 3arajbHOAEP)KaBHUMHU 1HTEpecaMHu, He MiJKOPSAIUNUCH HiTKOMY
IHIIIOMY BIIIMBOBI.

BpaxoBytoun iHAWBiAyaIbHI OCOOIMBOCTI OOBHHYBAYeHHSI BOHO CIIPSIMOBAaHE Ha KOHKPETHY 0CO0Y,
IIOA0 SKOi Cydy IIPOIOHYETbCA BCTAHOBUTHM BHHHICTH 1 BHM3HAUMTH BIANOBIIHE IOKapaHHS.
OOBHHYBa4YeHHS HE NEPEXOAWTH Ha IHIINX OCi0 1 MpUNHHIETHCS 31 cMepTio BHHHOTO. lle o3Hauae, mo
00BHHYBa4eHHS OOMEKY€ETHCSI TAHOI 0CO00I0, Ma€e CyBOpO iHAMBIIyallbHUI XapakTep 1 HeMOXmBe 0e3
KOHKPETHOT (i3rmuHOi 0co0H. 3aK0H 3a00pOHsE Cyay MOMMPIOBATH IOCIIKEHHSI Ha 0Ci0, HE MPUTIATHYTHX
0OBHHYBA4YEHHSIM JI0 BiAMOBIJAIIBHOCTI.

KpiMm 3a3Ha4eHnx BiIMIHHOCTEH 3a 3MICTOM, M)k OOBHHYBAa4YE€HHSIM 1 IIUBIILHUM IT030BOM iCHYIOTh
BiIMIHHOCTI 3a ()OPMOIO 3 OIISAY Ha iCTOTHI 0COONMBOCTI CTaHOBHIIA OOBHHYBauya i OOBHHYBau€HOTO B
MOPIBHSIHHI 31 CTAHOBHIIEM ITO3MBaYa 1 BiJIIOBi1ava.

OmHUM 3 IPUXWIBHUKIB MPOLECYAITbHOI (OPMHU TiSUTBHOCTI MPOKYpOpa 3 MiATPUMAHHS Jep>KaBHOTO
oOBuHyBaueHHs BucTynae C.A.Anbnept, KUl posyMmie 11 K AisIBHICTB, fKa MOXKE 3HAYHO BIUIMHYTH 1
BILIMBAE HA JIOJIIO 3BMHYBAUCHHS SIK B ILIOMY, TaK B Tiif uH iHmIiii if yacTumi '.

[Ipokypopy sk IepKaBHOMY OOBHHYBady, BIPOIOBX TPHBAJIOrO 4Yacy, MPUIUIIETBCS OCOOIHMBA
yBara. «Hemae >x0HOT cTajii KpUMiHAIBLHOTO TPOIIECY, B SAKid MPOKypop He mpuiimaB Ou ydacti. Lle —
€IMHUA yYaCHUK KPHMIHAJIIHOTO IIPOLECY, IiSUIBHICTh SKOTO PO3BHUBAETHCA 3 MOMEHTY MOPYLICHHS
KPUMIHQJIBHOI CIpaBU IPOTATOM YCbOIO HOro pyxy axX IO CTafiil, A€ IepeBipAeTbcs 3aKOHHICTH 1
0GrpyHTOBAHICTH BUPOKIB, IO BCTYIMIH B 3aKOHHY CHIy» . Y TOMy YHCIIi HPOKYpOp HAiTeHHil paBoM
npea’ ABJICHHS LUBIIBHOrO MO30BY, SKIIO 3 AKMX-HEOYAb NPUYKH BiH HE 3agBIISABCS MTOTEPIILIO 0CO0OI0.

Po3risn 1UBUIBHOTO MO30BY Pa3oM 3 KPUMIHAJIBHOK CIIPaBOI0 €KOHOMUTH 4ac 1 KOIUTH Cyny,
YYacHHKIB TPOLECY, OCKUIBKA BUKIFOYAETHCS HEOOXITHICTh PO3risay OAHI€l i Tol camoi crpaBu ABiui:
nepmuil pa3 — y 3B’S3Ky 3 OOBMHYBAauyeHHAM, Ipea sSBIEHUM NiACYJHOMY, OpyTuil pa3 — y 3B’A3Ky 3
[UBUTLHUM MO30BOM. PO3MIIS] IIMBUILHOTO MTO30BY OJJHOYACHO 3 KPHMIHAIBFHOK CIPaBOX (HA CHOTOIHI —
MPOBADKEHHIM) IOJIETIIYE MO3MBAaYE€Bl MOXKIIUBICTD TOBOAMUTH K HAasBHICTh MIKOAM, TaK 1 pO3Mip ILKOIH,
3aMOMiSIHOT 3JI0YMHOM. IX CHUIBHMIA PO3IVIAN JOMYCKAEThCS JIMINE B THX BHIAJKaX, KOJHM IEH I030B
BUIUIMBAE 3 (PAKTy 3JI0YMHY, KOJIM MAiHOBUH 30MTOK, 11O CTAHOBUTH MpPEIMET MO30BY, Oe3mocepeqHbo
3aOIIAHO 3TOYHHOM ",

Ilo posymieTscsl MmiJ MO30BOM Yy KpUMIHAJIBbHOMY CyZO4MHCTBI? Ha Hamn mormsg me Hacammepen
3BEpHEHHs y NIpolecyanbHiid (GopMi 10 cyay 3a 3aXHCTOM MOPYLIEHOTO MpaBa, BYNHEHOTO B pe3yJIbTaTi
HEeMpaBOMIpHUX [ill 1HIIOT 0cOoOM, JO SKOr0 TPEa SBISIOTECS BHMOTM MaiHOBOTO YH IHIIOTO
MaTepiaJbHOTO XapaKTepy.

CropoHaMM B IHUBUITPHOMY II030Bi €: IMBUTBHUH MO3WBad — ocoba, HA 3aXHCT MOPYIICHUX,
OCIIOPIOBAaHHMX 1 HEBU3HAYEHHX IPaB SIKOTO BiIKPUBAETHCS MPOBADKEHHsS y CIpaBi B Cy/i; IHUBIIBHUN
Bi/IIOBiIaY — 0COGa, SIKA BCTYTAE y MPOLEC HA BUMOT'Y T103MBAya 3a MOPYIIEHHs HOro mpas *.

[IpoBeneMo mapanenb MiX JepKaBHUM OOBHHYBaueM — OOBHHYBa4€HUM 1 IIMBUTBHUM TO3WBAYEM —
LIMBIJIHUAM BiAIIOBIJaYy€EM.

[Ipokypop — cTopoHa OOBUHYBaueHHs. JlaHe THTaHHS TMOCTIHHO IepedyBae y KOJI HayKOBHX
iHTepeciB, 30KpeMa, Takux HaykoBliB, sk C.A.Amenepr, M.C.CtporoBnu Ta iHmmx. Posrmsgaroun
BHU3HAYEHHS TIOHATTS «IIPOKYpOp», sike 3akpimieHe y m.15 ct. 3 KIIK Ykpainu, MoxHa 3a3HAYUTH, TIO ITiJT
HUM PO3YMIEThCS 0c00a, Ka 00iliMae mocay, nepeadadeny cr. 17 3akony Ykpainu «IIpo mpokypatypy»,
Ta Ji€ y MekaxX CBOIX IIOBHOBaXeHb . OJHAK, NPOKYpOp y KPUMIiHANEHOMY HpPOBAUKEHHI €
MPOIIECYabHOI (Iryporo i HOro MisIbHICTH HANpPSIMY IIOB’S3aHA 3 TPOIECYaIbHOI JISUIBHICTIO, SKa

! Anpniepr, C.A. (1974). O6sunenue 6 cosemckom V20lI086HOM npoyecce. XapbKoB, 27.

? Anpesckuii, T.B., Boponun, C.B., 'yrkuit, U.M., ITepnos, 1. J1., [Terpenrko, B.M. (1968). Cosemckuii yeonogusiii
npoyecc. Bo36yascoenue y2on06H020 0ena u npedsapumensbHoe pacciedosanue: yieoH.nocooue. Mocksa, 76.

* nunes, B.H. (1974). Codepacanue u popme y2or06rozo cydonpoussodcmsa. Mocksa, 61.

* dypca, C.4. (2009). Lusinonuii npoyec Yxpainu. Axademiunuii kype: migpyannk. Kuis:IOpinkom Iutep, 458-459.
> Kpuminanenuii npoyecyanvhuii kodexe Yxpainu 2013 (BepxoBua Pana Vipainu). Bidomocmi Bepxosnoi Paou
Yxpainu, 9-10, 11-12, 13, 88.
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BIJTNIOBila€ KOXXKHOMY €Tally KpUMIHAJIbHOTO NPOBAPKEHHS (TMOpYILEHHS, PpO3CIiLyBaHHS, CYIOBUH
posrian). Tak, mATpUMyIoun JepskaBHe OOBHHYBaUYeHHS, IIpoIlecyalbHa MisNBHICTE IPOKypOpa MOJSTae y
JIOBEJICHHI TIepe]] CYJIOM OOBHHYBAYCHHS 3 METOI0 3a0€3MeUeHHs] KPUMIHAIBHOI BiJIMOBIIAIBLHOCTI 0CO0OH,
sKa BYMHWIIA KPUMiHAJIbHE IPABONOPYILLIEHHS.

dakTHYHO HAIlIOHANBHE 3aKOHOJABCTBO YKpAiHH CTAaBUTh 3HAK PIBHOCTI MiX ITOHSTTAM «IIPOKYPOP»
SIK TIPOLIECYaTbHOIO (DIrypOI0 Ta MOHATTSIM IIPOKYPOP» y 3HAYEHHI OpraHi3aliifHoMy, TOOTO SIK MOCaJ0Ba
oco0a opraHiB IIPOKYpaTypH .

AJie IPOKYpOp Y KpUMiHAJIBHOMY MPOBA/XKEHHI BiIPi3HAETHCS Bij 1HIIMX HOT0 YYaCHUKIB OCKiIBKH
Ma€ TeBHI MpoIecyaibHl 0COOMCTOCTI, OCOOJIIMBO HA CTaii CyJIOBOTO po3risay. Taky Mmo3uIliio 3aiiMaroTh
B.B.Jlonexxan i FO.C.IlonsHCBKHI, aKIEHTYIOUM yBary Ha TOMY, IO HPOKYpOp 3000B’s3aHMI BXKUBATH
3aXO0/iB 3 BUKOHAHHSI BUMOT PO BCEOIYHMIA, TOBHUH 1 00’ €KTHUBHUI PO3TIISA] CHPaBU Ta IMOCTAHOBICHHS
CY/IOBHX pillIeHb, 1[0 6a3yI0ThCS Ha 3aKOHi .

CyTHICTh AisNTBHOCTI MPOKYpOpa Ha CTaJil CyJI0BOTO PO3MIISAY MOJSTAE B MiATPUMAHHI JePHKaBHOTO
obBuHyBaueHHs. [Ipokypop mpexcraBisie aepxkaBy, sika Oepe Ha cebe 3000B’s3aHHS 3a0€3MEUNTH IMpaBa
JIIOJIMHU SIK OKPEMOT 0COOU Ta sIK YJIeHA CYCIIIbCTBA 3,

Jlo cropoHr 00BHHYBaueHH:, KPiM MPOKypopa, 3rigno i3 m. 19 4.1 cr. 3 KIIK Ykpainu, BiZHOCATHCS
CNiTUUi, KEepIBHUK OpraHy JOCYyIOBOTO PO3CIiAyBaHHA, MPOKYpOp, a TaKOX MOTepHiIud, WHoro
NPeACTaBHUK Ta 3aKOHHUH NPEICTaBHUK y BUMaAKax BcraHOBIeHUX Koxekcom. Xoua, ciig 3ayBakuTH, 110
y . 25 4.1 cr. 3 KIIK, sk i y rnmaei 3 KIIK, noreprminoro, #oro nmpeacraBHUKa Ta 3aKOHHOTO TPE/ICTABHUKA
HE BIJHECEHO [0 CTOPOHHM OOBHHYBaueHHs. lle MOSCHIOETbCS THM, L0 32 3arajJbHUM IPAaBHIIOM,
MOTEPIIINI HEe € CTOPOHOI0 KPUMIHAIBEHOTO NPOBa/DKEHHS. [IpaBa cTOpoHM OOBHMHYBAadCHHS ITOTEPILTHHA
HaOyBae JHIIe y CyJJOBOMY IIPOBaKEHHI Y BUIIAJKY, KOJIU BiH OTOAUTHCS MATPUMYBATH OOBUHYBaYEeHHS
TICIISE BIIMOBH MPOKYpPOpPa BiJl MIATPUMAHHS JepKaBHOTO 00BUHYBaueHHSI.

VY KpUMiHAJBHOMY CyJOYHMHCTBI IPOKYpOp BHUKOHYE (PYHKIIIO JEpKaBHOTO OOBHHYBaudCHHS. 3a
noryisom BueHoro B.M.IIImmiso0Ba naHa QyHKIIis 3’ SBISETHCA TiCIA BiJTaHHA 0OBUHYBAYEHOTO 0 CYY .
Takoi >k mo3wmii, me panime, morpumyBaBcs i M.JLIIudman, SKuii CTBEpIKYBaB, IO «IepKaBHE
0OBUHYBAUCHHS MMOYMHAECTHCA 3 MOMEHTY INpE/ SIBICHHS KPUMIiHATLHOTO I030BY» ), TOOTO 3 MOMEHTY
HalpaBlIeHHS IPOKYPOPOM KPHUMIHAJBHOIO MPOBAXKEHHS 13 3aTBEPPKEHUM OOBHHYBAJbHUM BHCHOBKOM
0 CyIy Jjisl BUpPIMICHHS NHTaHHA NPO MOXJIMBICTh BiJIAaHHS OOBHHYBAaYeHOTO Cyqy. Xoda YHHHE
HanionanbHe 3aKOHOAABCTBO HE CTABUTh BUHUKHEHHS JI€PKABHOTO OOBUHYBAYECHHS Y 3aJISKHICTD BiJ aKTy
BilJaHHA OOBMHYBa4eHOTO [0 CYAY, OCKUIbKM BHHECEHHSM TIOCTAaHOBH (yXBajil) TpPO BiANaHHS
00BMHYBA4YEHOI'O [0 CyIy BHPIIIYyEThCS TUIBKM MUTAaHHS HPO MOXJIHMBICTE CyIUTH L0 ocoOy. Tum He
MEHI, IIPOKYPOpP BXKE € JEep)KaBHUM OOBHMHYBaueM Y CIpaBi, B AKii BUPILIYETbCS MUTaHHSA NPO BiIIAHHS
00BHMHYBA4YEHOIO JI0 CyAy i came CyJ NmpuiiMae pillieHHs MPO HEOOXiJHICTh Y4acTi MPOKypopa y CyJOBOMY
pO3TsiIi, TOOTO B SIKOCTI JIep>KaBHOTO OOBHHYBava.

Takum 4rHOM, JepkaBHE 0OBUHYBa4eHHS (OPMYETHCS 10 PO3TIISAAY KPUMIHAILHOTO MPOBAKEHHS B
Cyqi 1 MPOKYpOp CTa€ AepKaBHUM OOBHHYBadeM caMe B IIei Mepiol.

CoopmymroBaBImM MO CyTi JAepXaBHE OOBHHYBAau€HHS IIOJ0 KOHKPETHOI 0CO0W, IPOKYpop
MPUXOJIUTh Y CYJIOBE 3aCiiaHHsl 3 METOK HOro miaTpuMaTH. BifTak i BUHUKIO TOHSATTS «IiJTPUMAHHS
JIepKaBHOrO0 OOBUHYBAaueHH». [HaKIIe Kax<ydH, CYKyIHICTb Jilf MpoKypopa 3 BiACTOIOBaHHS Iepell CyIoM
BHUCHOBKY PO BUHHICTb MiICYTHOTO TIPUIHATO HA3MBATH «ICPKABHIUM OOBUHYBAUCHHSIM).

CTOCOBHO 3HAUMMOCTI Ta BaXUIMBOCTI BKazaHol (yHKUii mocuts Brano 3ayBaxye JI.P.I'punaenko,
MiJKPECITIOIYH, IO MiATPUMAHHS JIEPXKABHOTO OOBHHYBAa4YCHHS — II¢ KOHIICNITYalbHO CaMOCTIiHa,
HaBaXJIMBiIIa (YHKLiS NPOKYypaTypH, siKa BHPaXaeTbCsl B ii «OOBHUHYBaNbHIM Biaxi» B mpoueci
30ifICHEHHs CyllOM HpaBOCyIsd, NOOYZOBaHOTO Ha I[IHHOCTSAX HPOLIECYaJbHOTO 3aKOHOAABCTBA, 1 TaKHX
Tporenyp, AKi 3a0e3NedyioTh 3aKOHHICTB i OOTPYHTOBAHICTH BHPOKY cyay. | Xoda mpokypaTypa i cyx
He3aJIeKHI OHE BiJl OIHOIO, «IIPOKypaTypa B 0co0i IepKaBHOTO OOBHHYBaua CYyTTEBO CIIPUSIE PEATbHOMY

: Mapuyx, H. (2012). [ITogo BU3HAYEHHS MOHATTA IIPOKYPOP» B KPUMiHAJILHOMY NPOBAKEHHI. BicHuk
npokypamypu, 8, 5.

? Jlonexan, B., Tonstuchkuii, FO. (2003). Bumor# 10 IpoKkypopiB — 06BHHYBaYiB y BT/ pexoMenaniit Pau
€sponu. Bicnux npoxypamypu, 12, 12-13.

? I'punaenko, JLP. (2009). Ipokypopcubra disnsricme 6 Yrpaini 6 ceimni cyuacrozo cimogozo doceidy. Binuums: 1B
«JIKD», 518.

* nunés, B.H. (1974). Codeparcanue u dpopmer yeonosnozo cydonpoussodcmea. Mocksa, 61.

* Mndman, M.J1. (1948). Ilpoxypop 6 yeonosnom npoyecce. Mocksa, 33.
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3MIHCHEHHIO CyJOBOI BIaJW» 1 B KIiHIIEBOMY MiJICYMKYy — 3AIMCHEHHIO MPaBOCYIas, sike 0a3yeThcs Ha
JIOKa3ax, JOCHIJPKEHUX Y CYI0BOMY 3aciaHHi !

BpaxoByoun MOCTIJOBHICTh BHKJIAACHOTO, MH MPHXOJUMO JO BHCHOBKY, WIO JACpKaBHUM
oOBHHYBaueM Moke OyTH oco0a, ska TOpYIIWIa KpUMiHAJbHE IepeciigyBaHHs abo iHma ocoba, sKa
BCTyNWJIa y Tpouec ioro minrtpumanHs. CyO’€KTOM [epKaBHOTO OOBHHYBA4Y€HHS € TPOKYpPOp, SKUH
BinoBimHO 10 cT. 36 KpuMiHanbHOTO TpolecyanbHOro konekcy Ykpainu (Hagami — KIIK Ykpainm), B
MeKax CBO€i KOMIIETEHII] MOXKe 0COOMCTO BHCTYIaTH OOBHHYBaueM B TOMY UYH IHIIIOMY KPHMiHAJIBHOMY
MIPOBAKCHHI.

JlepkaBHOMY OOBHMHYBauy HQJIEKHMTh BUpILIaJbHAa POJIb y KPUMiHAJbHOMY CYIOYMHCTBI. 3aKOH
YIIOBHOBAaXXY€E MPOKYpOpa, SIKMH Mae TEBHI IpaBa Ta 00OB’SI3KH B CYHZOBOMY IIpoIieci, OpaTH y4acTb y
CyIIOBHX J1e0arax, B SKHX BiH BUCIIOBIIIOE 1 OOTPYHTOBYE CBOIO OOBHHYBAJIbHY IO3HINIIO 3 yCIX NMUTaHb, 110
CTOCYIOTECSI BUPIIIIEHHS CIIPaBM IO CyTi: BUHHOCTI IiACYJHOTO, KBaJIidikamii Horo mii, Mipn HOKapaHHS,
PO3MIIAAY LMBIJIBHOT MO30BY Ta iHIIE.

[Iporsirom Oararbox pokiB BueHi-mponecyamictu (B.l.backos, T.M.Mansipenko, M.M.MuxeeHko,
[.4.ITepnos, B.M.CaBuupkuii, M.C.Ctporosuy, B.I1.1In6iko, B.I.IIumkin, M.JL.IIudman Ta iHmI1i) BEOAYTH
JUCKYCil o0 podi 1 Micus npokypopa B cyai. @akTHUHO X MOITIAN CXOIAThCS B OJHOMY, — B CyIOBOMY
3aCilaHHI TPOKYpOp, AK CTOPOHa OOBHHYBAa4YCHHS, MOKIMKAHWHA TUIBKA TMIiATPUMYBaTH JepKaBHE
0OBHHYBA4EHHS 1 CBOIO OOBMHYBaJbHY (YHKIIIO BiH 3000B’SI3aHUII BUKOHYBATH CYBOPO JOTPUMYIOUHUCH
3aKOHy. Y IIbOMY BiIHOIICHHI Jy’Ke IiKaBUM BHAaeThes BHcioBiaeHHs B.I1.11nbiko 3 mpuBomy Toro, mpo
HIXTO i HiKOJH, KpiM IPOKYpOpa, Hi 33 AKMX YMOB HE Mae IpaBa 3/iliCHIOBATH JaHy (yHKIIiI0 .

VY mpotuiexHoMy craTyci nepeOyBae iHIIa ocobda — 0OBHHYBa4YeHWH, TOOTO Ta 0co0a, MO0 SKOi
0OBMHYBAJIbHUI aKT B IHKpUMiHOBAaHOMY HOMY KpHMiHAJILHOMY MPAaBOMOPYIIESHHI MepeJanuii 10 cyay (CT.
42 KIIK VYkpainn). BigmiHHICT MiX TpPOKYpOpOM — [€pKaBHUM OOBHHYyBadeM 1 OOBHHYBaue€HUM
(migcymHUM Ha cTafii po3MIsAy KPUMIHAIBHOTO TNIPOBA/DKEHHS B CyZi) MONATAaE B TOMY, IO OCTaHHIN
BUOYAOBY€E MO3MILIIO CBOTO 3aXUCTY B Cy.li, @ IPOKYPOP — OOBUHYBaUEHHS.

He MmeHm akrTyanbHOI0, OCOONHMBO B YMOBaxX ChOTOAHIIIHBOIO IHS, Ha3piBae Ipoliema 3axuCTy
MaifHOBHX MpaB MOTEPIJIOro BiJl KPUMIHAJIBHOTO MPaBOMOPYIICHHS OCOOM, SIKid 3aBJaHO MaifHOBI
(MarepianibHi) 30MTKH, a TaKOXXK MOpaJIbHY MIKOAY. Y 3B'S3Ky 3 UM BUY€HI W TMPABO3aXHCHUKU BEIYTh
MOCTIHHY AMCKYCi0 3 IPUBOAY IUBUIFHOTO ITO30BY B KPHMIHAJIBHOMY INIPOBa/PKEHHI Ta Horo pomi. OmHi
MPOMOHYIOThH B3arajli BiIMOBUTHUCS BiJl HHOTO, 1HII BBaXKAIOTh 33 HEOOXiTHE PO3IMIUPHUTH Cepy HOTO JiH.
OpHak, TUM HE MEHUI BCi iXHI apryMEHTH 3BOASTHCS BOEAMHO - 3aXUCT MPaB LIMBUILHOTO I103UBaYa, SIKUM €
norepninui, sk ¢izuyHa 0coda, Tak i pUANYHA 0coba, TOOTO JepkaBa B 0c001 JAEepKaBHHX OpraHiB
(Harpukaj, y pasi mopymeHHs: eKOHOMIYHHAX 1HTEPECIB JIEp>KaBH).

SIKII0 TOCHIANTH MOHSATTS MO30BY, TO MH 0Aa4MMO, 110 BOHO BHHHUKJIO BiJl JIATHHCHKOTO CIIOBA action
— 1030BHa BHUMOTa °. Ha chOrojiHi mepeBakHO B yCixX KpaiHaX CBIiTY 36eperaocs i iCHye MOHSATTS «I030BHA
BHMOTa», sIKE MOKJIAJCHO B OCHOBY IT030BY. [1030B ¥y KpHMiHAIEHOMY CYZOYHHCTBI 32 HOTO CTPYKTYpOIO Ta
dopmoro (ct. 128 KIIK VYkpainu) NpakTHUYHO HiYMM HE BiAPI3HAETHCS Bl TO30BY, Mpen’ sIBICHOTO B
HOPSAKY IUBITBHOIO, TOCHOAAPCHKOTO UM aIMIHICTPATHBHOTO CYJOYMHCTBA. CIWHOIO BIAMIHHICTIO €
HasBHICTh IX BHUJIB, TaKUX SIK HAMpPUKIAI: TIO30BH IpPO TNPHUCYMKECHHS (BUKOHABUI — actiones cum
condemnacione), Tpo BU3HaHHSA (YCTaHOBUI — dactiones condemnacione), TepeTBOPIOBaNBLHI (TIpO
KOHCTHTYTHBHI pimenns) *,

Tak, MO30BM MpO NPHUCYMKEHHS Npea SBIAIOTHCS y pa3l BIIHOBJICHHS MOPYLIEHOTO MpaBa Ta
YCYHEHHS HACJIJIKIB MIPaBOMOPYIICHHS — 1€ CyMH, IO MiJJIATal0Th CTATHEHHIO B SKOCTI aTiMEHTIB, TIO3HUKH,
BIiJIIIIKO/Ty BAaHHSI 30UTKIB TOIIIO.

[To30Bu mpo BHU3HAHHS e’ ABISIOTHCS U1 YCYHEHHS CIIOPY MDK CTOPOHAMM IISIXOM BHECCHHS
SICHOCTI IIOJI0 ICHYIOUMX Mi>K HAMH ITpaBoBigHOCHH. CyII ke CBOIM pilIeHHsIM abo0 MiATBEpIKYy€e HAsSBHICTH
TaKoro mpasa, ado 3aTBEpAXKy€e MOro BiACYTHICTh. [0 Takoro BHIy IMO30BiB MOXHA BiIHECTH MO30BHU IPO
BU3HAHHSI IIpaBa BIACHOCTI HA PyXOMe 1 HepyXoMe MaifHO, aBTOPCHKE TPaBo Ha OyAb-sIKHUH TBIp.

! Tpuraeno, JI.P. (2009). IIpokypopcwka disinbuicms 8 YKpaini 6 ceimii cyuacrnozo c8imogozo docsioy. Binnuusg: 1B
«JKD», 519.

? [IuGiko, B.IT. (1990). ITosara 10 Cyay SIK 000B 130K YUYaCHHUKIB CYIOBOTO po3rsify cripaBu. Cyuacui npobiemu
depoicasu i npasa. Kuis, 148.

? Mredan, M. (2005). Lusinsie npoyecyansie npago Yxpainu: akageMiaHIR Kype: MApyd. I
CTy/.I0pH/.crell.Buil.HaBu.3ak1. Kuis: Xpinkowm [urep, 320.

* Typsua, M.A. (1981). Yuenue 06 ucke. Mocksa, 21-34.
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[epeTBOproBabHI MO30BM — BOHM SIK IPABHJIO CHPSAMOBaHI HacamIiepel Ha 3MiHy a00 MPHUIHMHEHHS
Oy/b-SIKMX TIPaBOBIMHOCHH. Taki MO30BH 3yCTPIHaIOTECA Y PI3HHUX Taly3sX IIpaBa, HANPHUKIAM, CIMCHHOMY
MpaBi — BUIUICHHS YaCTHHH 31 CIIUIBHOTO MaifHa.

Y KpuMiHaJIBHOMY IPOIECI MPEAMET IHUBLIBHOTO MMO30BY Habararo OoOMEKEHHH, OCKUIBKH B HOTO
OCHOBI JIGKUTH HasiBHICTh MaTepiaibHOi (MOpanbHOi) Ikoau. Taka mKoja 3amofisHa moTepmiltiid oco0i
JIMIIE TiBKY B OHOMY BHIIAJKY — B PE3yJIbTaTi BUNHEHOTO 11010 HHOTO KPUMIHAIBHOTO MIPABONOPYILIEHHS
a00 1HIIOTO CYCIIJIbHO-HEOE3MEYHOTO isTHHSI.

Bueni-niponecyanicTd, aKIEHTYIOYH yBary Ha IOPHAWYHIM NPUpPOAI BUHHKHEHHS TaKOTO POIY
MTO30BIB, JaJI BU3HAUYEHHS MOHSTTIO MAaHOBOI MIKOIU (30MTKIB) y KpUMIHAJIILHOMY Tpolieci. A came, — 1ie
HACTIOKM KPUMIHAJTGHOTO IIPaBONOPYIICHHS abo IHIIOrO CyCIUIBHO-HEOe3meyHoro MisHHA —abo
HE3aKOHHOTO pillleHHs, i 4 0e3isIIbHOCTI TPaBOOXOPOHHOTO YH CYJ0BOTO OpPraHy, SIKi MalOTh BapTiCHY
dopMmy 1 momsraroTh y Oe3mocepeIHROMY OOMEKEHHI MaTepiaJbHOTrO Oyiara 0ocoOH, BHUKpPaJICHHI,
MOLIKO/PKEHH], 3HUIIEHHI MaifHa, B CXWJIBHOCTI 0COOM SIKUM a00 JDOAaTKOBMM MaiHOBHM BHUTpaTaM Ha
JKYBaHHS, IPOTE3yBaHHA, CTOPOHHIN JOIVIAA, MOXOBAaHHS, a TaKOX BTpaT ocobamy, siKi nepedyBanu Ha
YTPUMaHHi IOMEPJIOro, HOoro 3apobiTkis .

TakuM 4MHOM, 3aXMCT MaifHOBUX IIpaB MOTEPIIOro 34iMCHIOEThCA 3a JOIOMOIOKO 110/1a4i O30BHOI
3asBU Yy KPHMiHAJIBHOMY MpPOBAKEHHI, IICIIA 4Oro BiH Ha0yBa€ CTaTyCy LHMBUILHOTO Mmo3mBaya (CT. 61
KIIK Ykpainu). BuHHa y BYMHEHHI KPUMIHAIBHOTO MIPABOMOPYIIEHHS 0c00a (0OBHHYBa4YE€HUH) 3 MOMEHTY
npen’sIBICHHS HOMY IUBUIBHOTO I030BY BH3HA€ThCs y BeTaHOBIeHoMy cT. 62 KIIK VYkpainm mopsaxy
LUBIJIGHAM BIJIOBiIaYeM 1 HECE IMBUIbHY BiJMOBINAIBHICT 3a INKOAY, 3alOisSHY HOro 3JI0YMHHUMHU
JSIMH.

OTxe, CliJi MiAKPECTUTH, MO B KOXHOMY II030Bi € CTOPOHH, 0€3 SKMX MaHWil MpolecyaabHUN
JIOKYMEHT He MaTUMe I0pUANYHOI ciiid. CTOpOHaMHU LIMBIJIBHOTO 11030BY, K y LIUBLILHOMY NPOLIEC], TaK 1 B
KPUMiHAIEHOMY, BUCTYTIAIOTh IIUBITBHUM TO3MBAY Ta ITMBIIGHUH BiAIIOBiIAd.

VY KpuMiHaJbHOMY MPOBAIKEHHI, HA HAIly IyMKY, LMBUIBHUM MO3MBAaYeM 3aBXKIHU € MOTEPIUIHA, —
oco0a, sika 3BepHyJIacs 10 CyIy 3a 3aXUCTOM CBOiX iHTE€pECiB LUIIXOM IOayi BUKIIOYHO MPOLECyalbHOIo
JOKYMEHTa — IIe TI030BHOI 3asBH. LluBinpHUI BiAmoBimad — 1e ocoba (0OBHHYBaueHHH), SIKa Ha JAYMKY
LIMBIIHHOTO TIO3WBaYa MOPYIIHIIA HOT0 MaifHOBI UM iHIII Cy0'€eKTHBHI ITpaBa.

VY naHOMY BHIIQJIKY Jy’KE BOXJIHBHAM € TaKUi apryMEHT, IO BiIIOBiIa4 BUHHKAE B KPUMIHAIEHOMY
MpoIeci TUTBKKM TOM1, KOJH JIO HBOTO TPEJ SBICHO MO30BHI BUMOTH, BHKJIAJIEHI Y MMUCbMOBOMY BUTIISII 1
MaloTh HEBHY INpouecyaibHy ¢opmy. [Ipy HasBHOCTI BKa3aHMX YMOB OOBHHYBAau€HOI'O MO)KHA BU3HATH
LIUBITHGHAM BiJIOBiad4eM 1 TIOKJIACTH HAa HBHOTO BIiANOBIJAIBHICTE 32 CKOEHE HHUM KpPUMIHAJIBHE
IIPaBONOPYILCHHS.

JoTtpumaHHs mporecyanbHoi (opMH IMO30BHOI 3asBM y KPHUMIHAIBHOMY NpPOBAKCHHI € IyXKe
HeoOXiHUM 1 Bix mi€i 3akoHomaBuoi BumorH (ct.128 KIIK Ykpainu) BimiiiTH HEMOXKIHBO, OCKIJIBKU CYIT
MOXK€ TIPUHHATH HeTaTUBHE PIIICHHS: BIIMOBHUTH y 33J0BOJICHHI IUBUIFHOTO MO30BY a00 3IMIINUTH HOTO
0e3 po3risiy HE3BaKAIOUM HAa Te, 110 BHHA OOBMHYBAYE€HOTO IOBHICTIO JOBEJCHA 1 3HAMIIIA CBOE
MIiATBEPHKEHHS B XOM1 CYAOBOTO PO3TIIALY KPUMIHAIBHOTO TIPOBAKECHHS.

Kpim Toro, mo3oB MOBHHEH MaTd BIAMOBIIHY CTPYKTYpY, IO CKJIAIA€ThCS 3 YOTHPHOX OCHOBHHX
HOro 4acTWH: BCTYMHOI, OMMMCOBOi, MOTUBYBAJILHOI Ta PE30JIOTHBHOI. Taki BUMoru mepeadaveHi ct. 119
LIMBINBHOTO TpOLECYaTbHOTO KOJeKCy YKpaiHu °, 10 sKuX Hac Biacmwmae cr. 128 KpuminaibHOro
MPOLIeCyaJIbHOT0 KoIeKCy YKpaiHu.

BpaxoByroun, mo Ha ChOTOJHINIHIA JeHh HamioHajdbHE 3aKOHOJABCTBO YKpaiHH YJOCKOHAJICHO,
MPOKYpPOpPY HEOOXiZHO Oy)Ke BIiAMOBIJANBHO MiAINTH A0 NHTaHHA 300py J0Ka30BOi 0a3u 3 METOI0
JIOBEJICHHS HasBHOCTI 3alOAisHHA MailHOBOi WIKOAM IHOTepHisioMy. B iHIIOMYy BUIAIKy cya MOxe
3aJIMIIATH MO030B 0e3 po3risiay abo He 33J0BOJBHUTH HOTO a00 3aJI0BOJIBHUTH YaCTKOBO, TOOTO B YacTHHI
310paHMX OKa3iB. 3 UM YaCTO i BUHUKAIOTh MPOOIIEMHU.

HactynHuM nmpoOJeMHHAM MUTAHHSAM IIOAO Tpel’ sIBICHHS IMBUIBHOTO IO30BY € OOIPYHTYBaHHS
MiJICTaB mpeacTaBHUITBA, nependadenoro cr. 128 KIIK Ta cr. 23 3akony Ykpainu «[Ipo mpokypartypy»,
OCKUTBKH TaKy HisTIBHICTh TMPOKYpOp MOXE 3AIMCHIOBATH BUKIIOYHO IICHS MiATBEPIPKEHHS ISl 1IBOTO

! Briaxciscpkuii, €. M., Skumuyk, M.K., Kosssaxos, M., Typkor, M.C. ta iu. (2014). ITidompumanus npoxypopom
0depoicasHo2o 006UHYsauer s niOpYYHUK [ 1711 CTYACHTIB BUIIMX IOPUAMYHAX HABYAIbHUX 3akianiB]. Kuis:
HauionasnbHa akaneMist npokypatypu Ykpainu, 227.

2 [Juginsnuii npoyecyanvhuii kodexe Yipainu 2004 (Bepxosra Pana Yipasuu). Bidomocmi Bepxosnoi Paou Ykpainu,
40-41, 42, 492.
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miacTaB. Ane 'y [IilOYOMYy TpOIECYaJbHOMY 3aKOHOAABCTBI BIICYTHS IIpaBOBa periaMeHTallis
0OIpyHTYBaHHS MMiCTaB MPEJCTABHUIITBA, @ TAKOXK HEBU3HAYCHA caMa TMPOLEAypa TAKOTO ITiITBEPIXKCHHS,
BHACITiIOK YOT0 CKJIajacs HEOJIHO3HAYHA CYA0Ba IIPAKTHKA.

VY 3B’s3Ky 3 HEYPeryJIbOBaHICTIO I[LOTO MHUTAHHS Ha 3aKOHOJABYOMY PiBHI MPOKYpPOPCHKa MPaKTHKA
MilDIa NUISIXOM OOTPYHTYBaHHS MiZICTaB AJIs MIPEJCTaBHUITBA O0€3M0CEPEaHbO Y MOJaHOMY TO30Bi .

TakuM YHMHOM, MU JOXOIUMO BHUCHOBKY PO Te, MO0 CKIACTH CBOEYACHO (y MEpiof TOCYAOBOrO
pO3CIilyBaHHsS), 3aKOHOJABYO IPABHIBHY (3aCHOBaHY Ha 3aKOHi) Ta 00 €KTHBHY (IATBEPIDKEHY
JIOKa3aMH) TO30BHY 3asBY Y KPUMiHAJbHOMY IPOBaKEHHI, a TaKOX MIATBEpAUTH B Cyni (akTu, sKi
BUKJIAJICHI Y TIO30BHUX BHMOTaX, € JOIITBHUM 3allPOBAIUTH Y4aCTh Y KPUMiHAIBHOMY CyIOYHHCTBI TPYIH
HPOKYpOPIB.

JlaHa rpyrmia mpoKypopiB MOXe CKJIaaTHCS 3 JBOX a00 TPhOX MPOKYPOPIB, 3 IKUX OAHI (3aJI€)KHO BiJ
CKJIQJHOCTI KPUMIHAJIBHOTO NPOBAPKEHHS) OyAyTh MIATPUMYBATH JAepKaBHE OOBHHYBAaUeHHS B YaCTHHI
JIOBEJICHHS] BUHH OOBHHYBAYEHOTO, a 1HII — Y YaCTHHI JOBEJCHHS Ta MiJTPUMaHHS UBUILHOTO TO30BY, a
TakoX 300pOM BCiX HEOOXiTHMX JOKa3iB y pa3i WOTro mpeja sBICHHS 11032 MEXaMH KPHUMiHaJILHOTO
MPOBAKEHHS (HAPHUKIIAMA, Y HUBUIEHOMY, TOCIIOAPCHKOMY Ta aIMiHICTPaTUBHOMY CYAOYHHCTBAX).

CTBOpEHHS IPYIH MPOKYPOPIB Ta iX y4acTh Y KPUMIHANEHOMY CYIOYMHCTBI JO3BONUTH HE TUIBKH
no30yTucs 6ararboX NpoOIEMHIX MUTaHb MIOA0 IUBUILHOTO MO30BY, aje i MBUIKO BiZHOBUTH MOPYLICHE
MaiHOBE MIPaBO IPOMAISHUHA a00 IepKaBU y KPUMiHAIBHOMY IPOBAKECHHI.
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CURRENT PROBLEMS ASSOCIATED WITH COMBINING
MATERIALS OF PRE-TRIAL INVESTIGATION

Under the provisions of the criminal procedure code of Ukraine, the article reveals legal nature
of the Institute of combining pre-trial investigation materials provided, in particular, by article.
217 of the Criminal procedural code of Ukraine. It is noted that combining of materials of pre-
judicial investigation is supposed to be reliable guarantee in fulfilling such tasks of criminal
proceedings, as ensuring of prompt, full and impartial investigation and judicial review (article 2
of the CPC of Ukraine). At the same time, it is noted that features of legal fixation of grounds for
combining can cause problems associated with ungrounded and illegal application of this legal
Institute. The publication is aimed to prevent and eliminate relevant issues.

Key words: evidence, probable cause, pre-trial investigation, the task of criminal proceedings,
criminal proceedings, materials, combining.

IMocranoBka npodaemu. Ynuanit Kpuminansanit nponecyansanit komgeke (mami — KIIK) Ykpainn
MICTHTh TIOJIOKCHHS, SIKUMH 3aKPIILTIOETBCS THCTUTYT 00'€THAHHS 1 BHIUICHHS MaTepialiiB KpUMiHAJIBHUX
npoBapkeHb. Lle, 30kpema, ct.cT. 217 («O0’erHaHHS 1 BUALICHHS MaTepiajiB JOCYI0BOTO PO3CIiyBaHHSI),
334 («OG’emHaHHS 1 BHIUICHHS MarepiayiB KpUMIHAIBHOTO TpoBamkeHHs»), 510 («OO6’emHaHHS i
BUAUICHHS KPUMiHAJILHUX POBaKeHb») Ta 512 («Cynosuit po3rsiay) Kogekcy.

BaxmuBicTh BKa3aHHUX MOJIOKEHB JUI KPUMIHAIBHOTO CYTOYMHCTBA HE BUKJIMKAE JKOJHUX CYMHIBIB.
Amxe BOHM Tpu3HadeHi OyTH HAIIMHOIO 3allOpPYKOK Y BHKOHAaHHI TaKOTrO 3aBHaHHS KPUMiHAJIbHOTO
NIPOBaDKEHHs, SK 3a0e3ledeHHs IIBUAKOrO, IMOBHOIO Ta HEYIEpeIPKEHOro pO3CIiAyBaHHA 1 CyIOBOTO
posmsiay (ct. 2 KIIK VYkpainu). BogHodyac, 0COOMMBOCTI MPaBOBOrO 3aKPiIUICHHS BUMAAKIB 00'€HAHHS
MarepiajiB JOCYAOBOTO PO3CIiTyBaHHS, KOTpi BimoOpaxkeno y 4. 1 cr. 217 KIIK Vkpainu, BUKIHKaIOTh
neBHI nuTaHHA. Tak «y pa3i HEOOXiIHOCTI B OIHOMY IIPOBaJUKEHHI MOXYTh OyTH 00’€JHaHI Marepianu
JIOCYIOBUX PO3CIiAyBaHb IIOAO MACKIJIBKOX O0Ci0, MiIO3pIOBaHMX y BYMHEHHI OJHOTO KPHUMiHAIBHOTO
[IPaBONOPYIIEHHs, a0o Imoao oxHiel ocoOu, Mif03pIOBaHOI y BYMHEHHI KUIBKOX KPHUMIHAJIbHHUX
MIPaBOIMOPYIICHb, & TAKOXK Marepiaid AOCYIOBHX PO3CIiIyBaHb, IO SIKUX HE BCTAHOBJICHO MiJ03PIOBaHUX,
MPOTE € JOCTAaTHI MiJICTaBU BBaXKaTH, MI0 KPUMIiHAJbHI MPABOMOPYIIECHHS, MIOAO SIKUX 3IIHCHIOIOTHCS ITi
pO3ciilyBaHHs, BAMHEH] O/lHi€0 0c00010 (0cobamu)». TakuM YHHOM B OHOMY NPOBAKEHHI MOXYTb OyTH
00’€IHaHI K MaTepiany JOCYIOBHUX PO3CIiLyBaHb, B IKMX BXKe (DirypyroTh MiZ03proBaHi, Tak i Marepiajid, B
SKHAX TiJ03pa IIe He BUCyBasacs. 3BiJICH BUHHKAE JIOTIYHE 3alUTaHHA: «SIKe IOpUINYHE HABAaHTAXKCHHS
Hece cT. 217 KIIK YkpaiHi B acTHHI 1010 MiI03pIOBaHUX ?». AJDKe sl 00'€THAHHSA MaTepialiB JOCYTOBUX
pO3CIliIyBaHb BUCTAYHTh 1 MEBHUX «JOCTATHIX MiJICTaB», SKi BKa3yBaTUMyTh Ha MPHYETHICTH 0cOOM (4n
0ci0) /10 BUMHEHHS NEBHOTO 3JI0YMHY. BiAMOBige Ha HBOTO HANACTh aHAJI3 MPABOBOI IPHUPOAH YMOB JIO
00'e/IHAHHST KPUMIHAILHUX [TPOBA/KEHb.

Cran pociaimkenns. [IpoGnemam 00'eqHaHHS Ta BHICHHS MaTepialiB JTOCYIAOBHX PO3CIiTyBaHb
npucBsdyBanu cBoi npani bukos B.M., buxoscekuii 1.€., I'ynses A.IL., I'purop'es B.M., Ipobnin I.B.,
Kapneesa JI.M., Jlapin O.M., MoroBunoskep f.0., [laBnoscekuii B.B., CaBunbkuii B.M., Tokapes M.€.,
IllapaBytainos 111.®., Illumasoschkuit B.B. Ta inmi Bueni. Ix HaykoBi 3000yTKM cTamy MmigrpyHTAM Is
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JIOCITIDKEHHS TIPOo0JIeM, SIKI pO3TIISAAI0ThCs Y JIaHii myOumikariii, i3 ypaxyBaHHsM mosiokeHb ynHHoro KITK
VYkpainu.

Meto0 aaHOi CTATTi € PO3KPUTTS 3MICTy OCHOBHHX MpoOjeM, MOB’S3aHUX 13 00'€THAHHAM
MaTepiaiiB JIOCYJOBHX PO3CIiyBaHb Ta MOXIJIMBHX IUISIXiB iX BUPIIICHHS.

Buknax ocHoBHoro wmarepiany. Amnani3 momoxens umHHOTO KIIK Vkpainm Hamae 3moru
BCTAHOBHTH SIK TiJCTaBU JO OO0'€qHAHHS MarepiaiiB JOCYJOBHX pO3CHiJyBaHb, TaKk 1 OOCTaBUH, SKi
YHEMOXKIIMBIIIOIOTE Take ix 00'exHanHs. 3 onmsmy Ha 3micT cT. 217 KIIK Ykpainn MokHA BiI3HaYUTH TaKi
BUIIAJIKH, KOJIU 00'€THAHHS MaTepiaiB KPUMIHATBLHUX POBA/KCHD 3aKOHOIABIIEM HE MPUITYCKAEThCS:

1) xomm B Marepianax JIOCYIOBOTO PO3CIiTyBaHHS, SIKi IUIAHYEThCS 00'€HATH, HE BCTAHOBJIEHO
IiT03PIOBAHUX Ta BIACYTHI JOCTATHI MiJCTaBH, BBAKATH, IO KPHMiHAJIBHI MPaBOIOPYIIEHHS, OO0 SKUX
3MIACHIOIOTHCS 111 PO3CITiAyBaHHs, BAMHEHI IEBHOIO (IEBHUMHE) 0CO0010 (0cobammu);

2) KOIMM OJHE KpUMIHAIBbHE MPOBA/DKCHHS, SKE IUIAHYETbCS O00'€HATH, 3IIHCHIOIOTHCS WIONO
KPUMIHAJIBHOTO TMPOCTYTIKY, a iHIIE (3 SIKUM Take 00'€JHaHHS TUIAHYEThCS) — MIOAO 3704nHy (4. 2 cT. 217
KIIK Ykpainn).

Konctpykuis ct. 217 KIIK Ykpainu cnpusic GpopMyBaHHIO CIIPaBEAJIMBOTO YSIBICHHS PO Te, IO
IHCTUTYT 0O'€lHaHHA KpUMIHAJbHUX IPOBAPKEHb € JOCTaTHHO PEIIAMEHTOBAHOI Ta BUBAKEHOIO
nporueayporo. BomHouac kputepii 00'eHAHHS KPUMIHAJIBHUX MPOBAKEHb BCE XK MOTPEOYIOTh IIEBHOTO
TIOSICHEHHS Ta YTOYHEHHS.

Tak 3axoHOaBens Nepeadadae MOXKIMBICTE 00'€THAHHS B OXHOMY MPOBA/DKECHHI MaTepialiB KiJTbKOX
JIOCYIOBHMX PO3CIiyBaHb. AOCTparyouuch BiJl YMOB TaKOro 00'€IHAHHS, MOKHA CTBEPJ[KYBaTH, 1[0 BOHO €
MOXITUBHM JIMIIE IICHIS MPOXOIKESHHS MEBHOTO 4Yacy Bif moyarky poscmigyBaHHs. To6to Bumorn KITK
VYkpaiHu omocepenkoBaHO 3a00pOHSIOTH 3AiMiCHIOBAaTH 00'€IHAHHS MaTepialiiB PO3CiigyBaHb Iepea4acHo,
HaANPUKIIAI BiApasy Micis BHECEHHS BiJOMOCTEN PO KpUMiHAIBHI MPaBOMOPYIICHHS 10 €IMHOTO peecTpy
TIOCYIOBUX po3ciiayBanb. lle, Hacammepen, MOB'SI3y€ThCs 13 0COOIMBOCTSAMH TMPOIECY JOKAa3yBaHHS, SIKHHA
BiJIOYBAETHCS OKPEMO Y KOKHOMY KPHMiHAIILHOMY MPOBAKEHHI.

Tak, BiamoBigHo a0 BuMor cr. 91 KIIK VYkpainu, y KpuMiHaJIbHOMY TPOBADKCHHI MMiUIATAIOTH
JIOKa3yBaHHIO: 1) TONis KPHMIHAIBHOTO MPABOMOPYLICHHS (4ac, Micue, crmocid Ta iHm oOCTaBUHH
BYMHEHHSI KPUMIHAJIILHOTO NIPaBONIOPYIICHHS); 2) BUHYBATICTh 0OBHHYBauY€HOTO Y BYNHEHHI KPUMiHAJIHLHOTO
IPaBONOpPYIIEHHS, (opMa BHHH, MOTHB 1 MeTa BUMHEHHS KPHMIiHAJHHOTO IMPABONOPYUIEHHS; 3) BHI i
PO3MIp LIKOIH, 3aBAAHOT KPUMiHAJIIBHUM MPABOIOPYIIEHHAM, a TaKOX PO3MIp MPOLECyallbHUX BUTpAT; 4)
0o0CTaBUHM, SKi BIUIMBalOTh Ha CTYIiHb TSDKKOCTI BUMHEHOIO KPUMIHAJIBHOIO IPAaBOIOPYILEHHS,
XapaKTepu3yrTh 0co0y OOBHHYBaYCHOrO, OOTSKYIOTh UM TOM’SIKIIYIOTh TOKapaHHS, SKi BUKIIOYAIOTh
KpUMIiHAJIBHY BiANOBIJAIBHICTE 200 € MiJCTaBOI0 3aKPUTTSI KPUMiHAJIHHOTO MPOBAIKEHHS; 5) 00CTaBHUHH,
IO € MiJCTaBOIO JAJIs 3BUILHEHHS BiJl KPUMIHANBHOI BiJIIOBIAAIBHOCTI a00 MOKapaHHS; 6) 00CTaBUHH, SKi
MiTBEPAKYIOTb, 1110 TPOII, I[IHHOCTI Ta iHIIE MAiHO, K MIATal0Th CrienianbHiil kKoHpicKallii, onepxaHi
BHACJIJJOK BYMHEHHS KPHUMIHAJIBFHOTO IIPAaBONOPYIICHHS Ta (ab0) € JoxomaMu Bif Takoro MmaiiHa, abo
MPU3HAYAINCS (BUKOPUCTOBYBAJIUCS) JJISl CXHIISTHHSL 0COOHM 10 BAMHEHHS KPUMiHAJBHOTO [TPABOTIOPYILICHHS,
¢iHaHCyBaHHS Ta/ab0 MaTepialbHOTO 3a0e3NCUCHHS KPHUMIHAJIBHOTO IPABOIOPYIICHHS Y BHHATOPOIH 32
Horo BYMHEHHs, a00 € MPEIMETOM KPHUMIHAJIBHOTO IPABOMOPYLICHHS, Y TOMY YHCIi MOB’S3aHOTO 3 iXx
HE3aKOHHHMM 00iroM, abo MiflIyKaHi, BATOTOBJIEHI, MPUCTOCOBaHI 200 BUKOPUCTAHI SIK 3aCO0M UM 3HAPSAIS
BUMHECHHS KPUMIHAJIBHOTO IPABOMOPYIICHHs, 7) OOCTaBHHH, IO € TIJICTaBOK JUI 3aCTOCYBaHHS IO
IOPUIMYHIX 0Ci0 3aX0/[iB KpUMIHAIEHO-IIPABOBOTO XapaKTepy.

OOcraBunH, ski Bu3HadeHO y cT. 91 KIIK VYkpainm HanexuTh DOKa3yBaTH y BCiX 0e3 BHHATKY
KpUMiHAJIBHUX MPOBA/KCHHSIX. BOHH yTBOPIOIOTH TaK 3BaHWH 3arajibHUN MPEAMET JOKa3yBaHHS, IMiJ SKUM
pPO3yMi€TbCA ~ «CYKYIHICTH  0OCTaBHH, IepefOaueHuX  KPUMIHAJIbHO-IIPOLIECYaIbHUM  3aKOHOM,
BCTAHOBJICHHS SIKMX HEOOXiMHO /IS BHPIMICHHS 3asfB 1 IOBIIOMJICHb IIPO 3JIOYMH i KPUMIHAIBHOTO
MIPOBAKEHHS B LILJIOMY» !

B oxpemomy KpuMiHaNEHOMY MpPOBAKCHHI OOCTaBHHM, SKi BXOMATH IO NpEIMETa JOKA3yBaHHS
KOHKPETH3YIOTBCSl Ta IHAMBIAYaNi3ylOThCs, TOOTO B OKPEMO Y3iTOMY MPOBAKEHHI ICHYE KOHKPETHUH
IpeaMeT JOKa3yBaHHA, SKUH BHM3HAYAEThCA 3arajJbHUM IOHATTAM 3J0YMHY 1 O3HaKaMU KOHKPETHOI'O
CKJIaJy, BUKIAJCHUMH Y Tiil uM iHmii cratti OcobnuBoi yactuan Kpuminansaoro xoaekcy (mam — KK)
VYkpainu. [lig yac mocnmiIykeHHS KOHKPETHOTO MpeaMeTa JI0Ka3yBaHHS BBaXKA€ThCS HENOMYyCTUMHM SK

! Muxeenxo, M.M., Hop, B.T., Ilu6iko, B.I1. (1999). Kpuminansuuii npoyec Yipainu: miapyunux. Kuis: JTu6ims,
132.
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HEBUIIpaBIaHe OOMEXKEHHsS TaK 1 HENMOMIpHE pPO3IIUPEHHS HOro J CKJIAJ0BUX EJIEMEHTIB. AJDKe,
BCTAHOBITIOIOYM KOJIO (aKTiB, SIKI MAlOTh OyTH Ti3HAHI IiJ| Yac JOCYJOBOTO PO3CIiTyBaHHS, 3aKOH, THM
camuM, 3a00pOHS€ Mi3HABATH KPUMiHAIBHO-TIPOLIECYATbHUMH 3aco0amMu OOCTaBHHH, SKi HE BKa3aHi y CT.
91 KIIK Ykpainu.

Po3mmpeHHs: KOHKPETHOTO TpeAMeTa JO0Ka3yBaHHS MOXE MIPU3BECTH 10 TOMUIIOK, OCKUIBKH Y IIbOMY
pa3i «3HAYHO YCKIQJIHIOETHCS POOOTA OpPraHiB PO3CIiAyBaHHsS Ta CyAy Mo 30MpaHHIO, TIEPeBipIili ¥ OLiHI
JOKa3iB» .

e nampukinmi XIX cromiTTs BHAATHUN pocilicbkuii Buennit DoitHnupkuil 1.5, 3a3Hauas, mo
«BIpHICTH CYJIOBOTO DillleHHS, B 3HaYHIN Mipi, 00yMOBIIOETHCS YBaroko CyJly 30CEpEIKEHOI0 Ha CIpaBi, 1
THM, TI00 CTOPOHHI i He3HAYHI JUTS CIIpaBU OOCTAaBHHU HE BiJBOIKAJIM CY]l BiJI HAWCYTTEBIIIOT O 2,

3a pansHcekux yaciB BueHi Kapes J[.C. ta Sxy6 M.JI. BBaxanmu, mo mMiJ 4Yac JOCYJOBOTO
pO3CIilyBaHHSl TOBHHHI JIOCTIJKYBAaTHCS TIIBKH Ti OOCTaBMHHU, SKi MArOTh JJIS HBOI'O 3HAUYCHHA, a
«30upaHHs OOKa3iB, sKi HE MAalOTh BIJHOLICHHS JO CIPaBH, PO3MOPOIIye yBary Cydy H Oprasis
poscrimysanmusy . Jlymincekoro II. A. Ta Uenmbloum M.A. TakoX CTBEPIKYBAIOCH, IO «3yCHIUIS
CIig4oro i cynmy mMaroTh OyTH CIIpSMOBaHI Ha Te€, 00 BCTAHOBUTH HASBHICTh YM BiJICYTHICTh THX (DaKTiB,
SIKi XapaKTepU3YIOTh YCi 03HAKH KOHKPETHOTO CKJIALy 37104HHY .

3a CBOEIO CYTHICTIO 00’ €IHAHHA B OJJHO IIPOBAKEHHS MaTepiajliB KUIbKOX JOCYAOBUX PO3CIiAyBaHb,
SKIIO BOHO BigOyBaeThCs HAa IMOYATKOBUX €Tamax pO3CIiIyBaHHs, OO MOMEHTY 3aly4eHHs Oci0 sk
IiT03PIOBAHUX UM, HAaBiTh, TIOYATKy (HOPMYBAHHS IiJO3PH, BUNAETHCS TAKUM, JI€ MA€ MicIle PO3IIHPEHHIM
OHOTO TMpeaMeTa JOKa3yBaHHA 3a pPAaxyHOK IHIIOro. AJDKE OKpeMe pPO3CHigyBaHHS KOXHOTO 13
MPOBAIKECHb € HENPOCTUM CaMOCTIHAM MPOIECOM ITiJ] Yac SKOTO 0arato yacy CIUIMBAE Ha MPOBEIACHHS
3HAYHOI KUTBKOCTI ciaunx (PO3LIYKOBHX) Jii, CKIIAAHUX CYJOBUX €KCIEPTH3, 4, MOXKIINBO, i BHKOHAHHS 32
MeXKaMU KpaiHH KJIOMOTaHb MPO HaJaHHS mpaBoBoi pormomoru. OxpiM Toro BuMoramu 4. 3 cr. 28 KIIK
Yxpainu npsmo nepeadadeHo, Mo 00’ €THAHHS KUTbKOX KPUMiHAIBHUX MPOBAIDKEHb B OJIHE, — HaJlaBAaTUME
OCTaHHBROMY CKJIQJIHOCTI 4epe3 KUIBKICTh MiJI03pIOBaHMX, OOBHHYyBadyBaHUX Ta KPUMIiHAIbHHUX
MPaBONOPYIICHB, IMOAO SKUX 3MIHCHIOETHCS MPOBAKEHHS, 00CATY Ta crenu(ike MpoIecyanbHuX ii,
HEOOXI1THUX IS 3IHCHEHHS IOCY0BOTO PO3CIIiIyBaHHS TOIIIO.

Bognouac mepemuacHe o0'eHaHHS MaTepiamiB KiUTBKOX KPUMiHAJIbHUX MPOBAKEHb MOXKE OyTH
3aIIOPYKOI0 BUTEHOTO 3aCTOCYBAaHHIO OOMEKEHB 10 0cOOH 3 OOKY CIIIYOro CyJuti, MPOKypopa 9H CIIiII0To
MmiJ Yac iHINiIOBaHHA YU OOpaHHS HHUMHU 3alMOODKHUX 3aXO0iB. AJDKe, y pa3l 00’€IHaHHS KiUTBKOX
KPUMiHAJIBHUX TPOBA/KEHb 310paHi TOKa3W BUMHEHHS MEHII TSHKKOTO KPHMIHAJIBHOTO IPABOIOPYIICHHS
MOXYTb OYTH BHKOPHCTaHI, B MOJAJIBIIOMY, SIK apI'yMEHT Ha KOPHCTh 3aCTOCYBaHHs 3al001KHOTO 3aX0y,
SIKUH TIepe0avueHnit uist O1IBII TSDKYOTO, KOJIM JOKa3M CKOEHHSI OCTAHHBOTO € HellocTaTHIMU abo i B3araii
BIJICYTHI, a Miio3pa B Oro BUMHEHHI He BHCyBajlacid Ta HE IUIAHYBAJIOCA ii OTOJIONMICHHS y HaHOMIKYMN
MIEPCIICKTUBI.

OKpiM CyTO TpOIECYATFHUX IMOPYIICHb, SKIi MOXYTh BUHHKHYTH 4Yepe3 IepeadacHe o0'eTHaHHS
MaTepiajiB IOCYyIOBOTO PO3CIiTyBaHHS, BapTO HArOJOCUTH i Ha CIyKXOOBHX 3JIOBXHBAHHSIX MOCATOBHX
0ci0, yITOBHOBaXKCHHNX BECTH KpUMiHaIBHMIT ponec. CIIOHYKaTH TaKi 3JI0BXXKHBaHHS, a00 HaBITH 1 3I0YMHM,
MOXYTh OKpEMi CJIOBOCIIONYYCHHS, 5Ki, 3aBISKH BHKOpHCTaHHIO y monoxeHHsX KIIK Ykpaiau, HaOymu
3HA4YEeHHS IOPUIUYHUX TepMiHiB. CaMe TaKUM TEPMiHOM € — «JOCTaTHi MiJICTaBU BBAXATU», IKUH BXKHUTO Yy
u. 1 cr. 217 KIIK Vipainn. Foro BUKOPHCTAHHS 3aKOHOAABIEM CyTTEBO ITiCHIIOE HO3MUIIT Cy6 €KTHBIZMY
mig vac 3acrocyBanHs nosiokeHb KIIK Ykpainu, ampke BU3HaYaIbHUM YMHHHUKOM il 9Yac KPUMiHAIBHOTO
MPOBAIKCHHS MPOTIOHYETHCS BBAKATH, HANPUKIAJ, HE KPUTEpii, 3aKpilJicHi y MpaBOBUX HOpMax, a —
PO3Cy /1 IIEBHOI 0COOH.

Bapro 3ayBakuTH, 1110 BUKOPUCTAHHS Cy0’€KTHBHOI'O YHMHHHKY ITiJ 9ac OLIHKH JOKa3iB Ma€ JaBHIO
icropito. Tak Bepxosuum cyzom CIIA me y 1878 poui Oyno BU3HaUSHO y pillleHHI IO CIIpaBi Stacey vs.
the U.S. take: «cmiBpoOITHHK MOMILii Ma€ JOCTaTHI MiACTaBH JUIA apeliTy Ta OOLIYKYy, SKIIO (hakTH i
00CTaBHHH, SIKi CTIPUHMAIOTHCS HUM, € TAaKUMH, IO TIEPEKOHAIN O pO3YMHY i 00epeXHy JIIOANHY B TOMY,

! Kommenmapuii k Yeonosno-npoyeccyanonomy kooexcy PCOCP: Cnpasounoe uzdanue (1999). Mocksa: IOpaiir,
129.

2 Qoitaumkuit, U5 (1996). Kype Veonosnozo cydonpoussodcmea. Caukr-IlerepSypr: Anboda, 11, 232.

? Kapes, [I.C. (1956). Cosemckuii yeonosnuiii npoyecc. Mockpa: ['0CyapcTBEHHOE H3ATENBCTBO OPHINUECKOI
JTUTEpaTypsl, 67.

* Yensrion, M.A (1969). Yeonosnusiii npoyecc. Mocksa: Opuamaeckas mateparypa, 98.
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110 CKOEHO 3/104MHY '. Y JAHOMY pillleHH] BU3HAYEHi BUMOTH IO 3MICTY SK TIPOLECY I0Ka3yBaHHS, TaK i
MOJIANTBIIIOTO BUKOPHCTAHHS OJICPKaHHUX JOKa3iB caMe sIK «IOCTaTHIX mijacTaBy. [li3Hime 3’ IBHITHCS OUThII
po3mupeHi (popMyITIOBaHHS YMOB NMPHUHATTS MPOIECyalbHUX PIllleHb 3 OIJIAIy caMe Ha «IOCTaTHICTb
mizcTaBy. OO0B’ 130K 1O TX BCTAHOBJIEHHIO OYJIO MOKJIAJIEHO Ha CY/IB, ajie CHIPUHHATTS QaKTiB i 00CTaBUH
K TaKuX, MI0 MAalTh MEPEKOHYBATH «PO3YMHY i OOEpEeKHY IIOJUHY», 3aIUMIMIOCS IX TOJOBHHM
KpUTEPIEM.

B kpaiHax, ski HajexaTb JO aHIJIOCAKCOHCHKOI CHCTEMH IIpaBa, Jie HAJ3BHYAWHO PO3BHHYTHUM €
BUKOPUCTaHHsS JOKTPHH Cy0 €KTHBI3MY, ICHye NepeBipeHa YacoM IMpaKTHKa BUKOPHCTAHHA CYIIIMHU
paHillle BUHECEHUX CYHOBHX DPIICHb B OOTPYHTYBaHHI 3HOB HPHHHATOr0. Take BUKOPHUCTAHHS CYIOBHX
MPEIEICHTIB € JIOJaTKOBOKD TapaHTIEI0 TMpaB Ta CBOOOM OCOOHM, a TaKOX O3HAKOK PO3yMHOCTI M
00epeKHOCTI CaMOoro Cy/mi, [0 He MOXKHA CKa3aTd IPO KPHMiHAJIBHE CyIOYMHCTBO YKpaiHH, JUIA SKOTO
noxiOHa TpakTHKa HE NpHTaMaHHA. Y Teopii CyJacHOTo KPMMIHAIBHOTO TpOIecy, sIK i B Teopii, mo
icuyBana y vacu KomumHboro CPCP, MicTATBCS BHKIIOYHO KpHUTepil 00’€KTHBHOCTI IMPOLIECYaBHOTO
pinenns. Ix ocHOBY ckaiatoTh, nepeayciM (GakTU4Hi JaHi, 37100yTi Mijl yac KPUMiHAILHOTO POBAIKEHHS,
AKI MICTATBCS Y Marepiajax MPOBaKEHHS 1 CBIMYATh MPO HEOOXiAHICTh MPUUHATTS MEBHOTO PIILICHHS.
Came (axkTuuHi AaHi, SKi B MOJAIBIIOMY MOXYTH CTaTH JIOKazaMu, Ha IyMKy Jlymincekoi [1.A., MOXyTh
OyTH HaaiiHUM OOTPYHTYBAaHHSM MPOLECYANTbHOTO PIICHHS Ta 3[aTHI PO3KPHUTH Ty JIOTIKY IisUIBHOCTI 1O
OI{HIII IEBHMX IIACTaB 10 LBOTO -.

VY CBOIO 4epry, BHKIIOYHO CYO’€KTHUBHI CYJDKEHHS, SIKi MOKJIaJeHO B OCHOBY HPUIHATTS TOTO YH
IHIIOTO TPOILECYaTbHOTO PIllIEHHs, HECIPOMOXKHI MOBHOIO MIpOK PO3KPUTH JIOTIKY HOTO MPUHHATTS.
OxpiM TOTO TOAIOHE CY/DKEHHSI MOXKE NMPUXOBYBATH W MEBHY 3JIOYMHHY IOBEIIHKY CJiTY0r0, TPOKYpOpa,
a6o cymmi. Ilpuknmagom nporo MoxyTh OyTH  OOCTaBMHM  KPUMIHAJIBHOTO  MPOBAKEHHS
Ne42015000000001216 3a daxtom BumHeHHs MpokypopoM IlonTaBcekoi obOnacti, HagyanmsHUKOM Y MBC
VYxpainu B [TonTaBcbkiid 001acTi Ta IXHIMY MiJUIETIMMA KPUMIHAIEHOTO IPABOMOPYIICHHSI, TIepea0adeHoro
crarreto 163 («IlopylueHHs TaeMHHUII JHCTYBaHHS, TeleGOHHUX pO3MOB, TenerpagHoi Y iHIIO
KOPECIIOHIEHIIii, 10 TepenaloThesl 3acobamu 3B’s3Ky abo dyepe3 komm'totep») KK VYkpainu. [lane
MPOBAKEHHS PO3CIIAYETbCSA CIiAUUMH [ eHepanbHOT TPOKypaTypu YKpaiHM 1 3a JaHHMHU CIIACTBa
00CTaBMHM BUMHEHHS 3JI0YHMHY IOJATAIOTH Y TOMY, IIO 3 J03BOJY HPOKypopa oOiacTi Ta iHiNiaTUBU
HavanbHUKa obOmacHoro YMBC VkpaiHum He3akOHHO, IIiJi BHTaJaHUMH OCOOHUCTHMH JIaHWMH,
3IIHCHIOBAJIOCS HE3aKOHHE IMpPOCIyXOByBaHHs TenedoHiB kepiBHukiB Bimaume «K» ta Bb YCBY B
TonraBchkiii 067acTi ° *. BoueBH/Ib B OCHOBY IPHIHSTTS PIlIeHHs TIPO NPOCITYXOBYBAHHs GyJI0 HOK/IAICHO
Ccy0’€KTHBHY OI[IHKY BiATIOBITHOTO KIIOMIOTaHHs, 0€3 MepeBipKH MarepialiB JOCYJOBOTO PO3CIiAyBaHHS
II0JI0 HAasSBHOCTI KOHKPETHUX (PaKTHYHHX TAHHX.

3 BHCOKOIO JIOJICI0 BIipOTIIHOCTI Taki 3JIOBXHMBAaHHS MOJMIIMBI ¥ MiJ 4ac MPUHHATTS PILIEHHS MPO
o0'eIHAHHS MaTepialiB IOCYJOBHX PO3CIiAyBaHb, «IO SKHX HE BCTAaHOBICHO IIiJO3PIOBAHHX, IPOTE €
JOCTaTHI TIJACTAaBH BBaKaTH, IO KPHUMIHAIbHI IPAaBONOPYIICHHS, INOJAO SKHX 3IHCHIOIOTBCA IIi
pO3ciiLyBaHHS, BUNHEH] 0HiI€I0 0c000r0 (ocobamm)» (4. 1 c1. 217 KIIK Ykpainn). Uepes 1ie 06’ e1HaHHS B
OJTHOMY KPHMIiHAJIBHOMY IIPOBA/PKCHHI KITBKOX JO MOMEHTY MOBiIOMJIEHHS 0CO0i Npo Mimo3py, UH
CKJIaJJaHHS TAKOTO TIOBIIOMIICHHS, aJIe HeBPYUYEeHHS BHACIIIOK HEBCTAHOBJICHHS MiCIIE3HAXOKEHHSI 0co0H,
a00 3arpuMaHHA ii 3a MiZO3pPOI0 Y BYMHEHHI KPUMIHAIBEHOTO NPAaBOMOPYIICHHS BHIAETHCS HEIOITBHUAM.
OkpiM pHU3HKIB, MOB’S3aHUX 13 BUYMHEHHSIM KPHUMIHAIGHUX IIPaBONOPYIIEHb, JOBOJII aKTYaJbHUMH
BUJIAIOTHCS W 1HII PU3UKH, SKI MOXYTh BIUIMHYTH Ha €()EKTUBHICTH JOCYJIOBOTO po3ciiayBaHHs. [[pomy €
TaKe MOsICHCHHS.

Crarreto 217 KIIK VYkpaiau nependayaeTbCsi MOXIIMBICTH O0'€THAHHS MaTepialliB JOCYIOBUX

' Temkos, M.A. (1999). 3aKoH ¥ IOIHIEiCKast IPAKTHKA IPOU3BOACTBA apECTa M OOBICKA B YTOJTOBHOM IPOLIECCE
CIIIA (moxTpHHa «IOCTATOYHOE OCHOBaHUE»). Poccutickuil cnedosameis, 4, 54.

2 Jlynunckas, I1.A. (1976). Pewenusa 6 yeonrosnom cydonpoussoocmee. Hx 6uowi, cooepacanue u popma. Mocksa:
IOpunnueckas nuteparypa, 158.

3 PosymoBcrkuii, O. Kopynuiiina tpuronosa rifgpa B [Toarascekiit o0macti He xoue 3MiH. HayuonanvHulii
anmukoppynyuorusii nopmai. Komumem no npomusooeticmeuro koppynyuu 6 opeanax eracmu. <http://antikor.com.
ua/articles/59746-koruptsijna_trigolova_gidra v_poltavsjkij oblasti ne_hoche zmin> (2016, ciuens, 12).

* TennpokypaTypa po3ciiaye crpasy BigHocHo CTpenioka Ta bexa 1o ($pakTy He3aKOHHOTO IPOCITYXOBYBAHHS
npaniBHukiB CBY ta YMBC. TIpoepama I[Tioc. <http://pplus. in.ua/ news/ genprokuratura rozsl du_spravu v_
dnosno_strelyuka ta beha po faktu nezakonnogo prosluhovuvannya prats vnik v_sbu ta umvs > (2016, ciueHs,
12).
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pO3CIlilyBaHb B OJHE MPOBA/DKEHHS 32 YMOBHU HAsBHOCTI MiJI03pIOBaHUX, a00 0Ci0 IION0 SKHX MalOThCs
MiJICTaBM BB&XaTH iX NPUYETHUMH JIO BYMHEHHS KPHMIHAJILHOTO MPaBOMOPYIICHHS (KPHUMIHAIBHIX
npaBonopymensb). Takum ymHoM KIIK VYkpainm omocepeqxoBaHO MO3BOJISE JHIIE y TaKOMy pasi
PO3KOHIIGHTPYBaTH yBary Ha JOCIIKeHHI KOHKpeTHOro (mo crarti OcobmuBoi wactuau KK VYkpainw)
peaMeTa JJoka3zyBaHHs, 00’ €IHABIIM KiJIbKa KpUMIHAJILHUX MTPOBA/HKCHB B OJTHE.

Kouctpyxkuist Bumor, Bukianenux y 4. 1 cr. 217 KIIK Ykpainu, Hagae 3MOTy CTBEPKYBATH, IO TSI
ix 3nificHeHHS Mae BUKOPHCTOBYBAaTHCS Taka (hopMa peai3amii IpaBOBUX HOPM, SIK BUKOHAHHSA. JIyist miel
(dbopMHU € XapaKTepHOI0 BKAa3iBKa: «YUHITh TUIBKU TakK», ad0 — «BCE, IO HE JO3BOJICHO — 3a00pOHEHOY. 3
oMLy Ha TaKy KOHCTPYKIIO IIPaBOBOi HOPMH HENPUIYCTUMHUM € 00'€JHaHHS B OJHOMY IPOBaJKEHHI
MaTepialliB KUTbKOX JIOCYZOBUX pO3CIiAyBaHb, Yy SKHX HE BCTaHOBJIEHO o0co0y, KOTpa BYHHHWIIA
KpUMiHaJIbHE [IPABOIOPYILEHHA. Y CBOIO 4epry HEoOXiJHO 3a3HAa4MTH, 110 ¥ Ha I[bOMY €Talll 10CyI0BOI0
pO3CiiTyBaHHS HE MOXHa OyTH BIIEBHEHHM Y TOMY, IO O0'€THAHHS KUTBKOX KPUMIHAJIBHHUX MPOBAKCHD
MOKPAIIUTh HOro epeKTUBHICTh, & MOXKJIMBO i HAaBIIAKU — Take 00'€JHAHHS 3/1aTHE HOTo i MOTIpIINTH.

Ha nepmuii nornsa BU3HaYeHHSA y KPUMIHAJIBHOMY IPOBAPKEHHI OCOOM SIK I1Z03PIOBAHOTO MOXKE
CBIIYUTH TPO Te, L0 JOCH/KCHHS TpeAMeTa JOKa3yBaHHS Yy HbOMY MaibKe 3aBeplueHe. Ale Ime
JUIIAIOTHCSA HEeNepeBIPEHUMH MOKJIMBI apryMeHTH 0cOoOH II0J0 ii NPUYETHOCTI 1O BYMHEHHS 3JI0YHMHY, a
TOMY Take pilleHHA € cyTo mpoMikHuM. Tak cT. 279 KIIK VYkpaiau nepeabadeHO MOMIIMBICTH 3MiHH
MOBIJIOMJICHHS TIPO TiJ03pYy Y BUMAJAKY BUHUKHEHHS MiACTaB JJIsl MOBIJOMJICHHS NIPO HOBY Mifo3py abo
3MiHy paHilre moBimoMieHol mino3pu. Tomy ¢akT HOBiTOMIIEHHS 0co0i TpO TA03py HE IIOBHHEH
CIIOHYKAaTH BUHHMKHEHHS IEPEKOHAHHS, MO JOCHTIDKEHHS MpeaMeTa JOKa3yBaHHSA y KpPUMIHAJIbHOMY
MPOBAIDKEHHI € OCTATOYHO 3aBEPIICHUM.

CropaBeanuBuM 1 BipHUM € TBepmkeHHs llymmia M.E€., mo moka3yBaHHS y KpUMIHAJIBHOMY
IIPOBA/UKEHH] 3aKiHUYeThCS IIOCTAaHOBOIO BUPOKY cyny. Ha aymKy BYeHOro, 10 TOro uacy IIOKH
JIOKa3yBaHHS HE 3aBEPIICHE «3HAHHS PO iCHYBaHHS KPHMIHAJIBHO-TIPABOBHUX BIMHOCHH Oyzae OimbIe 9
MEHIIe BipOriJHNM, 110 He BHK/II0Uae (hOpPMyBaHHS HOBOIO 3HAHHS MO iX BiacyTHicTh» [c. 135]". To6To,
JI0 TOTO 4Yacy, IIOKU He OyJie BUHECEHO BUPOK CYyAy Y KOHKPETHOMY KPUMiHAJIbHOMY IIPOBAJKEHHI, SKUH
nie i HaOyne 3aKOHHOI CHJIH, IPOLEC AOCHTIPKEHHST 00CTaBUH, SIKi BXOAATH 10 MpeAMeTa J0Ka3yBaHHS 110
HbOMY, HE CJIiJi BBO)KaTU OCTaTOYHMM. 3 OIJIALy Ha Lie A0 NUTaHb NPUIHATTS NpOLECYalbHUX PIIEHb Y
KPUMiHAIEHOMY TIPOBAKEHHI CIIi/{ CTAaBUTHCS BHBaXKEHO.

Bapro 3ayBakutm Ha 1me ofHiil mpoOiemi, ska MOXX€ BUHUKHYTH BHACHTIIOK OE€3MiJCTaBHOTO
o0'eqHaHHS KpUMIHANBHUX TpPOBa/PKeHb. Tak mig dac 00’€IHaHHS KIUTBKOX MarepialliB JTOCYIO0BOTO
pO3CIiyBaHHs BiOyBaeThcs TpaHchopMaIllisl BIAMOBIAHUX MiJ03p, a HaAalmi i OOBUHYBau€Hb, B OJIHE —
y3arajbHeHe. 3 oIy Ha Lie, MOXKJIMBE IIOCTaHOBJICHHS BUIIPAaBIyBaJbHOI'O BUPOKY B YaCTHHI OKPEMOTO
0OBMHYBaYeHHS JEII0 3IIIAKYEThCS TOCTAHOBICHHSM OOBHHYBAJBHOTO BHPOKY IO IHIIOMY, TOOTO B
uinomy. [ToniGHe cTaHOBHIIE MOYKE BUKOPUCTOBYBATHUCS IMiJ] 4ac TOCYAOBOT0O PO3CIiAyBaHHA Ta 3HAXOAUTH
CBill IPOSIB y BiJNOBIHIA TaKTHII IITYYHOTO «HAKOIMYSHHS» OOBHHYBAYCHb 331 JIOCATHEHHS TaKol iX
CYKYITHOCTI, sika 0 3a0e3medyBana CyJOBY IEpPCIEKTUBY IOCTAHOBJICHHS caMe OOBHHYBaJIbHOTO BHPOKY.
JIOIINBHICTh Ta 3aKOHHICTH BHUKOPHUCTAHHS TaKOi TAaKTHKH € CYMHIBHHMH, Tak SK BOHO e BCymeped
3aBJJaHHSAM KPUMIHAJIBHOTO MPOBAaKCHHS, BU3HaueHHX y cr. 2 KIIK VYkpaiau Ta posmopoimrye ysary
OpraHiB, sIKi BEIyTh MTPOIIEC

BucnoBku. HenominbHUM € 00'€JHAHHS B OJTHE KpUMIHAJBHE MPOBA/KCHHS MaTepialliB JOCYI0BOTO
pO3CIiIyBaHHS, KOJW B KOXHOMY i3 TakWX pO3CIiAyBaHb HE OYJO OroJOHIEHO OcCo0i Mpo MiAo3py.
ITepequacHe 00'emHAHHS MartepialiB KUTBKOX IOCYZOBHX PO3CHiAyBaHb MOXE HETAaTHBHO BIUIMHYTH Ha
nojjanpllie TPOBA/PKEHHS Yepe3 PO3MIMPEHHS KOHKPETHOTO NpeAMeTa [oKa3yBaHHA. HesakoHHe Ta
OesmigcraBHEe 00'€eqHAHHS MaTepialiB JOCYIOBOTO PO3CITiTyBaHHS MOXE BHKOPHUCTOBYBATHCS IS
BUMHEHHSI CITY’)KOOBHX 3JI0BXKHMBaHb Ta 3JIOUYUHIB 3 OOKY 0Ci0, O BeIyTh KPUMIHAIBHHUN TPOILIEC, a TAKOK
JUTA BIPOBAKEHHS CyMHIBHOI TaKTHKH LI0A0 3a0e3NeueHHs NPUHHATTS, y MailOyTHbOMY, OOBHHYBAaJIbHOTO
BUPOKY.
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OneKkcaHap CrapeHbKui
Kuiscokuli HayioHanbHUl yHisepcumem imeHi Tapaca LllesyeHKa, YKpaiHa

OTPUMAHHS TOKA3IB 3AXUCHUKOM

Y I0CYJIOBOMY PO3CJIIIYBAHHI HLJISIXOM
3ACTOCYBAHHSI THMYACOBOI'O JIOCTYIIY
JIO PEYEM 1 JOKYMEHTIB

Oleksandr Starenkyi
Taras Shevchenko National University of Kyiv, Ukraine

OBTAINING OF EVIDENCE BY DEFENDER IN PRE-TRIAL
INVESTIGATION APPLYING TEMPORARY ACCESS
TO OBJECTS AND DOCUMENTS

Based on our analysis of provisions of existing Ukrainian legislation, materials of criminal
proceedings, and surveys of practitioners, the article highlights problematic issues of obtaining
evidence by defender in pre-trial investigation through the use of temporary access to objects
and documents. It was established that petitions of defender for temporary access to documents
and objects are rare.

It was noted that Ukrainian legislation does not provide the procedure for storage of physical
evidence by defender. The availability of this legislative omission leads to the fact that some
defenders who have little experience of legal practice, because of their low professional
experience, may damage and in some cases destroy and delete their property. Problematic
issues of defender’s temporary access to objects and documents containing state secrets were
considered, and provided with scientific and reasonable proposals to address them.

Key words: defender, evidence, pre-trial investigation, temporary access to objects and
documents.

OpauM 13 3aCO0IB OTPUMAaHHS JOKa3iB 3aXHUCHUKOM Yy JIOCYJOBOMY PO3CIiyBaHHI € THMYaCOBHH
JnocTym a0 pedeit i gokymeHnTiB (rmaBa 15 KIIK VYkpainu). Baprto 3a3HaunTh, mo 3akpimieHss B KIIK
VYkpaiHu HOpMH, fKa HaJa€ 3axXUCHUKY Yy Takhid cHocid OTpuMyBaTH AoKa3d, OyJio crIpsiMOBaHE Ha
BIIPOBA/DKCHHS MEXaHi3My peai3ailii 3MarajibHOCTI CTOpiH Ta CBOOOJW B IMOJAaHHI HUMH JO CYAY CBOIX
JIOKa3iB 1 y JOBEJEHHI MepeJl CYJIOM iX MEepPeKOHIMBOCTI. Pa3oM i3 TuM, pe3ysbTaTH MPOBEIACHOTrO aHalizy
MaTepiajiB KpUMiHAJIBHUX IPOBaJKEHb, a TAKOXK OMUTYBAHHS MPAKTHYHUX TPAI[iBHHUKIB, AW IiJICTAaBU
3pOo0OUTH BHUCHOBOK, 1[0 HA MPAKTUII BUHUKAE€ HU3KA MPOOJEMHUX NHTaHb, MOB’A3aHUX 3 peati3aliclo
[IpaBa 3aXUCHUKAa Ha OTPUMaHHA [OKa3iB Yy JOCYJOBOMY pO3CIiAyBaHHI ULUISIXOM 3aCTOCYBaHHS
TUMYaCOBOTO JIOCTYIY JIO peueH 1 JOKYMEHTIB. Y 3B’SI3Ky 3 IIUM, BAHHKA€E HEOOXIIHICTh Yy BUCBITIEHHI IIMX
MpOoOJIEeMHUX MTUTAHb Ta HAaJIAHHI HAYKOBO-00IPYHTOBAHUX MPOMO3MIIIH MO0 iX BUPIIIEHHS.

Hes3Bakatounm Ha aKTyallbHICTh 3a3HAYEHOI MPOOJIEMH, OKpeMi MpOoOJEeMHI MUTaHHS TUMYAcOBOTO
JIOCTYIy JI0 pedel i JoKyMeHTiB Oynu npenMeroM HaykoBux nomykis 1O. I1. Anenina, 1. B. T'nosiok, B. O.
I'puntoka, O. B. Kamninoi, M. II. Knumuyka, M. A. IToropeuskoro, /. b. Cepreesoi, O. 0. Taraposa,
JI. 1. Yaanosoi, B. 1. ®apunnnka, C. C. Uepnasscekoro, O. I'. lllumo, M. €. ymunn, O. I'. SIHOBCHKOT Ta
iHmMX (axiBIIiB.

OTxe, METOI0 CTaTTi € BUCBITJICHHS NPOOJEMHUX NHTaHb OTPHUMAHHsS JIOKa3iB 3aXHCHUKOM Y
JIOCYTIOBOMY DO3CIIiyBaHHI LUIAXOM 3aCTOCYBaHHS THMYAacOBOI'O AOCTYIy AO pedell 1 JOKyMEeHTIB H
HaJIaHHS HAYKOBO-OOIPYHTOBaHKX MPOIO3HIIIN 100 IX BUPINICHHS.

Bigmosigno g0 4. 1 cr. 159 KIIK Ykpainu TuMuyacoBuii AOCTYI JIO peucil 1 JIOKyMEHTIB MOJIsATae y
HaJaHHI CTOPOHI KPUMIHAILHOTO MPOBA/KEHHS OCO000, Y BOJOIHHI SKOT 3HAXOIATHCS Taki pedi i
JIOKYMEHTH, MOKJIMBOCTI O3HAHOMUTHUCS 3 HUMH, 3pOOUTH 1X KOMii Ta BIIYYHUTH iX (3MIACHUTH iX BUIMKY).
TumyacoBuil AOCTYN 10 €IEKTPOHHHMX iH(OpMaliiHUX cucteM abo iX 4YacTHH, MOOUIBHUX TEPMiHATIB
CHCTEM 3B’S3KY 3MIHCHIOETHCS IUIIXOM 3HATTA Komii iH(opMarii, o MICTHUTECS B TaKHX EJICKTPOHHHX
iHpopMaLiiHUX cucTeMax abo IX YacTHHAX, MOOUIPHHUX TepMiHANaX CHCTEM 3B’53Ky, 0e3 ixX BuiIyueHHs (4.
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2 cr. 159 KIIK Ykpainwm).

HapmanHst TMMYacoBOro JOCTYIy A0 pedeld Ta JOKYMEHTIB 3aXWUCHHKY 3IIHCHIOETBCS IIISIXOM
MOJJaHHS KJIOMOTaHHA JI0 CIIY0ro cynii. Po3rismarodn Take KIOMOTaHHS, JUIs OLIHKK MOTPed T0CYyI0BOTO
pO3CIiyBaHHS CHiAUUil CyIast 3000B’s3aHUN BpaxyBaTH MOXIIMBICTh OTPUMATH pedi 1 JIOKYMEHTH, SKi
MOXYTh OYTH BHKOPHCTaHi MiJ Yac CyJOBOTO PO3IIIALY IJIsl BCTAHOBJICHHS OOCTaBHH Y KPUMiHAJIbHOMY
MPOBaJPKEHHI, 0€3 3aCTOCYBaHHS 3aXO0Jy 3a0e3leueHHs] KpUMiHaIbHOTO mpoBajpkeHHs (4. 4 cr. 132 KIIK
Yxpainu). ToOTO, 3aXHCHUK MOXE 3BEPHYTHCS JO CIIJUOTO CYAJI i3 BIAMOBITHUM KJIOTIOTAHHSAM Y pasi,
AKIO:

a) B1IOMOCTI, IITO0 MICTSTBCSI Y pevax 1 JOKyMEeHTaX MOXKYTh OyTH BUKOPHCTaHi 5K JOKa3H;

0) SIKIIO HEMOXJIMBO IHIIMMH CIOCO0aMH JIOBECTH OOCTaBUHHM, SKI INepeabavaeTbes TOBECTH 3a
JIOTIOMOTO10 ITUX peydel 1 JOKYMEHTIB;

B) iCHy€ peaJibHa 3arpo3a 3MiHH a00 3HHIIEHHS pedueH i TOKyMEHTIB;

T) SIKIIO BOHM HE MOXXYTh OYTH OTPUMAaHi iHIIUM [UIIXOM (32 aBOKATCHKHM 3allUTOM a00 y 1HIIHMA
crocio).

PesynbTat mpoBeneHOro aHallizy MarepialiB KPpUMIHAJIBHUX MPOBAKEHb, a TAKOX OMUTYBaHHS
[IPaKTUYHUX NPaliBHUKIB, CBiAYaTh IPO T€, L0 3 KJIOHNOTaHHAMH NP0 THUMYACOBHH AOCTYyN 10 peueid i
JIOKYMEHTIB y TepeBakHild OUTBIIOCTI BUITAJKIB 3BEPTAIOTHCS CIIMYHNA UM MPOKYpPOP, HATOMICTH BUIIAJIKH
3BEPHEHHS 3 BiAMOBIIHUMHU KJIOMOTAaHHAMH 3aXUCHHKIB € MOOJAWHOKUMH, MPO IO BKa3ytoTh 80% onmuTaHuX
CyauiB. Y OUTBIIOCTI BHIAAKIB 3aXHCHUKH OTPHUMYIOTH JOKAa3W y JOCYIOBOMY PO3CHITyBaHHI ILIIXOM
HalpaBlICHHS aJBOKATCHKUX 3amHTiB a00 K IHIMIFOBaHHS TPOBEACHHS CIIiT4YuX (PO3IIYKOBUX) Hii.
BoxHouac, Ha MpaKTUIIl JOCUTH YacTO 3aXHCHHKAM BIJIMOBIISIOThH y HaJlaHHI iH(OpMAIIii Ha aJBOKaTChKUAN
3allUT, a IHIMIIOBaHHA 3aXHUCHUKOM TMPOBEACHHS CIiAYuX (PO3LIyKOBHX) [iil JIMIIE MPU3BOAUTH OO
PO3KpHUTTSA IUIAHIB 3aXUCHHMKA CIIJYOMY, MPOKypopy. Y 3B’A3Ky 3 UMM, 3aXUCHUKM IIOBHHHI
BHUKOPHCTOBYBAaTH BCi MOXKJIMBI 3aCO0M OTPHMaHHS JOKa3iB y JOCYIOBOMY PO3CIiITyBaHHI, B TOMY YHCII H
MOYUIUBICTh THMYACOBOTO AOCTYITY JI0 Pedei i JOKYMEHTIB.

BigmoBigao mo 4. 5 cr. 163 KIIK VkpaiHn 3aXWCHUK y CBOEMY KIIOTIOTaHHI MOBHHEH JIOBECTH
HasBHICTB JOCTATHIX MiJICTaB BBAXATH, IO pedi i TOKyMeHTH: 1) mepeOyBaroTh a00 MOXYThb nepedyBaTH y
BOJIO/IIHHI BinoBinHOi (izuuHoi abo ropuandHoi ocodu; 2) cami mo cobi abo B CyKyMHOCTI 3 IHIIUMHU
pedam i JOKYMEHTaMH KPHMIHAILHOTO TIPOBAKEHHSI, Y 3B’S3KY 3 SKUM TOJAEThCS KIOMOTAHHS, MAlOTh
CYTTEBE 3HAYEHHS U1 BCTAHOBJIEHHS BAKIMBUX OOCTaBHH y KpUMIHAJIbHOMY NpOBa/DKEHHi; 3) He
CTaHOBISITh cO000I0 a00 HE BKIIOYAIOTH pede 1 JOKYMEHTIB, SIKi MICTSITh OXOpPOHIOBaHY 3aKOHOM
TAEMHULIIO.

Bigmosigno no 4. 6 cr. 163 KIIK Ykpainu 3axviCHUKY y X0/l JOCYJIOBOT'O PO3CIiAyBaHHS MOXKe OyTH
HAJaHUW CIIAYMM CYAJICI0 TUMYACOBUH JOCTYH JO peded 1 JOKYMEHTIB, SKi MICTSITh OXOPOHIOBaHY
3aKOHOM TAEMHHUIIO, Yy pa3i, SKIIO OKpiM BHUIIE3a3HAUYEHUX OOCTAaBUH, BiH JIOBEAEC MOXKIHUBICTh
BUKOPHCTAHHS SIK JJOKa3iB BiJOMOCTEH, IO MICTATBCS y IHMX pedax 1 JOKYMEHTax, Ta HEMOXKJIHBICTH
IHIIMMH CTIOCO0aMHU JTOBECTH OOCTaBUHH, sIKI MNepeqdavaeTbcs JOBECTH 3a JIOMOMOTOK IUX pedel i
JIOKyMeHTiB. BoxHouwac, cmin 3BepHYTH yBary Ha Te, mo y 4. 6 c1. 163 KIIK Ykpainn 3a3HaqaeThcs, Mo
JIOCTYIT 0COOM IO pedelt i1 TOKYMEHTIB, sIKi MICTSATh OXOPOHIOBAHY 3aKOHOM TA€MHHIIO, 3IIHCHIOETHCS Y
MOPSIIKY, BU3HAYEHOMY 3aKOHOM, 1 SIKIIO BiJIOMOCTI CTAQHOBIISITH JIEP)KaBHY TA€MHUIIO, TO Taki pedi i
JIOKYMEHTH HE MOXYTh OyTH HaJgaHi 0co0i, ska He Mae Jo Hei JOMYyCKy BIAMOBIIHO IO BHUMOT
3aKOHO/ABCTBA.

Bapro 3a3HauuTH, MO JOCTYN JI0 JIOKYMEHTIB, IO CTAHOBJATH JCPKaBHY TAEMHUIIIO, HATA€ThCS
3aXMCHUKAM Ta 3aKOHHHUM IIPEJCTaBHUKAM IiJ03PIOBAHOT0, OOBHHYBAYCHOTO, IMOTEPIIJIOMY Ta IXHIM
IpeACTaBHUKAM, IepeKiIagady, eKCHepTy, CIeLialicTy, CeKpeTaplo CyIOBOTO 3acillaHHs, CyIOBOMY
PO3IOPSAIHUKY, SKAM HAJaHO JIOMYCK JI0 JIeP:KAaBHOT TAEMHHIII Ta SKi MOTPEeOYIOTh HOTO i 9ac 31HCHEHHS
CBOIX mpaB 1 000B’s3KiB, nepeadayeHnx uM KopekcoM, BUXOJISYM 3 OOCTABHH, BCTAHOBJICHUX IIiJ 4ac
KpUMiHaNbHOTO IpoBampkeHHs (4. 4 c1. 517 KIIK Ykpainm).

3rigHo 3i cr. 22 3akony Ykpainu «lIpo nep:kaBHYy Ta€MHUIIO» JOMYCK O J€PKABHOI TaeMHUII
HAJA€ThCS JIE3AaTHUM IpoMaisiHaM YKpaiHu BIKOM BiJl 18 pokiB, siki moTpeOyroTh HOTo 32 yMOBaMHU CBOET
ciry>k00B01, BUPOOHUYO1, HAYKOBOT UM HAyKOBO-TEXHIYHOI AisIIBHOCTI a00 HaB4aHHS, opranamMu CiyxOu
Oesnexku YkpaiHu micis mpoBeneHHs ix nepeBipku. [lopsmok HamaHHA IOMYCKY 1O Jep)KaBHOI Ta€MHUII
BU3HavaeThess Kabinetom MinicTpiB Ykpainu.

3anexHO BiI CTyNEHs CEKpeTHOCTi iH(popMalii BCTaHOBIIOIOTHCS Taki (OPMH JIOMyCKYy 10
nepxapHoi TaemHHI: 1) popma 1 — it poOOTH 3 CEKPETHOI iH(HOPMAIIIEI0, IO Ma€ CTYIIEHI CEKPETHOCTI
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«OCOOHMBOI BKJIMBOCTI», «IIJIKOM Ta€EMHO» Ta «TAaEMHO»; 2) ¢dopma 2 — nmisi poOOTH 3 CEKPETHOIO
iHdopMmarri€to, IO Mae CTyIEHI CEKPETHOCTI «IILTKOM TA€MHO» Ta «TaeEMHO»; 3) ¢opma 3 — g poboTH 3
CEKPETHOIO 1H(HOPMAIII€IO, [0 MAE CTYMIHb CEKPETHOCTI «TAEMHOY.

Bapro 3asHauutd, mo y OLIBLIOCTI BMIIAAKIB 3aXUCHUKM HE MAalOTh JOIYCKY 0 Aep>KaBHOI
TAEMHUIII, a HOTr0 OTPUMaHHs, K cIymHo 3a3Hadae M. A. [loropeupkuii, € mpoOIeMaTHIHUM, BUXOISTUH,
HaBiTh, 13 CTpOKiB Horo odopmieHHs. BupimeHHs miei mpoOiemu, Ha JAyMKYy BYEHOTO, MOTpedye
YAOCKOHAJICHHS CIIPOLICHOTO TIOPSIKY JOMYCKY 3axXMCHUKA JI0 JEPKaBHOI TaeEMHHIN, & TaKoX
nporecyansHoi OpMH THMYACOBOTO JOCTYITY HOro 10 pedeii i nokymenTis'. OKpiM TOro, BpaxoByBaTH
Tpeba il Te, IO MOKK 3aXMCHUK OyJe OQOpMITIOBATH BIATOBITHHUHA JOIYCK, TO AOCYJIOBE PO3CIiAyBaHHS
Moxe OyTH 3aKiHYeHe ab0 K JJOCTYII JI0 BIJIIOBIIHUX MaTepiajliB cTaHe HEMOXKJIMBHM TOIIIO.

Ha Ham nornsa, A cBO€YAacHOrO 3I1MCHEHHSA 3aXMCHUKOM THMYAcOBOIO JOCTYIy A0 peuell i
JIOKYMEHTIB, 1[0 MICTATh BIJIOMOCTI, SIKi CTaHOBISTH ACpKaBHY TaeMHHIM, 4. 6 ct. 163 KIIK VYkpaian
HEOOXiZHO JOTIOBHUTH TAaKUM IOJIOKEHHAM: «Y pasi BIICYTHOCTI y 3aXMCHUKAa JAOMYCKY 1O JAEp>KaBHOI
TAEMHHUIII 3a BiANOBIHOIO (POPMOIO, CIIAUUM Cy sl Y A€Hb PO3IJIIAY KIOMOTAHHS 3aXUCHHUKA NP0 HaJaHHA
TUMYacOBOTO JOCTYIYy JIO pe4eld 1 JOKYMEHTIB, IO MICTSITh BIJIOMOCTI, SIKi CTaHOBJSAThH JIEPIKABHY
TaEMHHUINIO, 3000B’s13aHUI HAJaTH 3aXHCHUKY KIIOTIOTaHHS, aJpecoBaHe BianoBimHoMmy oprany Ciryxown
Oesneku YKpaiHu, B IKOMY 3a3HAYCHO ITICTaBU JJISl HAJJaHHS 3aXMCHUKY JIOMYCKY /0 JAEPKABHOT TAEMHHII
Ta BIAMOBIAHY (OpMy IOMYCKY 110 JEpXKaBHOI TAaEMHHWII. BiJMOBiJHE KIOMOTAaHHS 3aXUCHUK pPa3oM 3
IHITUMH JTOKyMEHTaMH, sKi HeoOXimHi Iuis oQopMIICHHsSI JOMYyCKy IO JIEpXKaBHOI TAEMHUIN, TOAA€E IO
BianoBigHOro oprany Ciyx0u Oe3nexn YKpaiHd, SKHi IpoTAroM 15 AHIB, 3 MOMEHTY MOJladi JOKYMEHTIB,
3000B’s13aHUM, 32 YMOBH BiIIOBIIHOCTI IOAaHUX JOKYMEHTIB BUMoraM 3akoHy Ykpainu «[Ipo mepkaBHy
TAEMHUIIIO», HAJATH 3aXUCHY JIOMYCK JI0 ACPKABHOT TAEMHUIII».

IleBHi TpyaHOLI LIOAO OTPUMAHHSA 3aXUCHHUKOM [IOKa3iB ULUISIXOM 3aCTOCYBaHHS THMYacOBOTO
JOCTYITy JIO pedeid 1 JOKYMEHTIB 3yMOBJICHI THM, IO 3aXUCHUKH, OTPHUMABIIH YXBaJy MPO THMYACOBHM
JIOCTYMy JI0 pedeil 1 JOKYMEHTIB, OTPUMYIOTh BiJIMOBH BiJl BIACHHKIB BIAMOBIAHUX peuei i JIOKYMEHTIB.
3a3nauene 3ymoBineHe TuM, mo ynHHUA KIIK Ykpainu nmokinamae o00B’SI30K 11010 BUKOHAHHS 3aKOHHHX
BUMOI' 3aXWCHHKA JIMIIE HA OpPraHU JCp)KaBHOI BIAJAM Ta OPraHU MICIIEBOTO CAMOBPSAYBaHHSA, iX
ciyx06oBux ocid6 (u. 7 cr. 47 KIIK VYxkpaiam). Tobro, migmpueMcTBa, yCTaHOBH Ta OpraHizamii He
3000B’s13aHI BHKOHYBATH 3aKOHHI BUMOTH 3aXHCHHKA. 3BaXKaI0YH HA 3a3HAaUYCHE, IIPOIIOHYEMO BHKIIACTH 4. 7
ct. 47 KIIK Vkpainu y takiid penakuii: «Opranu Jep»aBHOi BIaJH, OPraHU MICIIEBOTO CaMOBPSIyBaHHS,
MiNPUEMCTBA, YCTAaHOBH, OpTraHizaiii, iX ciyk00Bi Ta ¢i3nyHi 0coOM 3000B’s3aHI BUKOHYBAaTH 3aKOHHI
BUMOTH 3aXHCHUKAY.

KIIK Ykpainn nepeabadeno, mo ciaiauuii cyans B X041 TOCYAOBOTO PO3CIiTyBaHHS BIIpaBi HaJIaTH
MOXUIUBICTh 3aXWCHHKY BWIIy4aTH pedi 1 JOKYMEHTH y pasi: 1) SKIIO 3aXHCHUK, JOBEAE HAasBHICTh
JIOCTATHIX IiJICTaB BBAXKATH, 110 0€3 TAKOTO BHIIyYEHHS ICHY€E peajbHa 3arpo3a 3MiHH a00 3HUIICHHS pedei
9H TOKyMEHTIB, a00 2) Take BIITyUCHHS HEOOXiTHE U TOCSTHEHHS METH OTPHMAaHHS JOCTYITy 0 pedeH i
nokyMeHTiB (4. 7 c1. 163 KIIK Ykpainm). 3rigao 3 4. 1 c1. 159 KIIK Ykpaiau BuiIyyaTH JOKYMEHTH il
9ac 3aCTOCYBaHHS THMYACOBOT'O JOCTYITY 10 pedei i TOKyMEHTIB MAaroTh IIPaBo SIK CTOPOHA 3aXHCTY, TaK i
CTOpOHa OOBHHYBaueHHsA. AJie Ha BiJIMiHY BiJ OpraHiB JOCYJOBOTO PO3CIiAyBaHHA, SIKHX 3aKOHOJIAaBEllb
3000B’s13y€ 3a0e3neunty 30epiranHs BuimydeHoro maiiHa (4. 4 cr. 168 KIIK VYkpainm), ctopoHa 3axucry
TakuX OOOB’s3KiB He Hece (NPHUHAMMHI Takui OOOB’S30K Oe3MocepeHbO He IepenadavyeHuit), mpo Mo
ciymHo 3asnauae O. FO. Tatapos”.

Bapro 3azmaumtn, mo mocrtaHoBoo KaGimery MinictpiB Ykpainm Big 19.11.2012 p. Ne 1104
3aTBepkeHnid «[lopagok 30epiraHHS pedyoBHX JOKa3iB CTOPOHOK OOBHHYBaueHHs, iX peanisauii,
TEXHOJIOT1YHOI TIepepOOKH, 3HUIICHHS, 3/IIHCHEHHSI BUTPAT, TIOB’I3aHUX 3 iX 30epiraHHsIM 1 MepecuIaHHsIM,
CXOPOHHOCTI THMYaCOBO BHJIYYCHOTO MaifHa IIiJl 9ac KPUMIHAJIBHOTO MPOBAKECHHS. [1010KEHHIMH 1IbOTO
MOPSIKY TependaveHo, mo BiAMOBINAIEHUM 3a 30epiraHHs pedoBUX JIOKa3iB, IO 30€piraroTbCs pazoMm 3
MaTepiajlaMi KPUMIHAJIBHOTO TMPOBAKEHHS, € CIIIYUiA, SKAH 3OIHCHIOE Take TPOBaKEHHS.
BinnoimansHO 3a 30epiranHsi pe4oBUX JI0Ka3iB B 00J71alHAHOMY MPUMIIIEHH] YU CHeliaJbHOMY cerdi €
mocajioBa ocoba OpraHy, y CKIaii sIKOTO (YHKIIIOHYE CIITYUI MiAPO3Mii, MO0 MPU3HAYAETHCS HAKa30M
KEepIBHUKA TAKOTO OpraHy a0o CJiYOro MiJPO3iay BIAMOBIAHO JO MOBHOBAXKEHL (aji — BIAMOBIgaIbHA

! Toropenpkuii, M.A. (2014). 3axucnux — cy6’ckm doxasysanns na 0ocyoo8omy nposadicenti 3a wunnum KIIK
Yrpainu: npobremui numanns. Akmyanvri numarns depoicasomeopenns 6 Yxpaini. Kuis: Ipint-Cepsic, 482.

% Tarapos, O.10. (2013). 3axou 3a6e3meueHHs KPHMIHATBHOTO MPOBAUKEHHS: EPLIHii TOCB 3aCTOCYBAHHSL.
bionemens Minicmepcmea rocmuyii' Yxpainu, 7, 113-122.
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oco0a). 3 uncna nocajoBUxX OCi0 opraHy, y ckiaji skoro (yHKI[IOHY€E CIITYHHA TiAPO3ALI, MPU3HAYAETHCS
TaKkoX oco0a, sKa 3aMilly€ BiANOBiTaIbHY 0co0y B pasi ii BIANMYCTKH, BIIPSIKEHHS YU TPHUBAIOI
BIJICYTHOCTI 3 IHIIMX MPHYMH, Ta 0c00a, B SKOi Ha BiIMOBIIaTbHOMY 30epiraHHi 3HaAXOAUTHCS IyOJiKaT
KIIOYIB BiJ] O0JIafHAHOTO TPUMINICHHS 4M crieniaipHoro ceiidga (m. 8). Tobro 00OB’s30k 30epiraHHs
PEUOBHX JOKa3iB MOKJIAJAETHCS Ha CIIJYUX Ta OCI0 CIITYOro MiIpo3AiTy, BiIMOBIJATBHHUX 33 30€PEeKCHHS
PEUOBHX JJOKa3iB.

BopmHouac, pesynbTaT mpoBeneHoro anamizy mnoioxeHb KIIK VYkpainu Ta BulieHaBeIeHOI
nocranoBu KaGinery MinictpiB Ykpainu Big 19.11.2012 p. Ne 1104, maroTe migcTaB Ui BUCHOBKY, IO
YUHHE 3aKOHOJABCTBO YKpaiHM He mnependadae MOpAJOK 30epiraHHsS PEeuoBHX [OKa3iB 3aXMCHUKOM.
HasiBHicTh 1Mi€i 3aKOHOJABYO! MPOTAIMHU MPH3BOAMTH IO TOTO, IIO OKPEMi 3aXWUCHHKH, SKi MalOTh
HEBEJMKUH CTax aJlBOKaTChKOI NPaKTHKH, Y CHIIy CBOI'O HU3BKOTO NpodeciifHOro A0CBily MOMIKOIKYIOTH,
a B OKpEMHX BWIIaJKax W 3HUINYIOTh BHIYyYeHE HMMH MaiiHO. A 1ie, B CBOKO 4Yepry, NPU3BOJIUTH JO
HEMOXKJIMBOCTI BUKOPUCTAHHS 3aXUCHUKOM B SIKOCTI I0Ka3iB BiAMOBIIHUX JOKYMEHTIB, 1 AK pe3yJbTaT — J0
HEHAJIeKHOT'0 3aXUCTy IIPaB Ta 3aKOHHUX IHTEPECiB HEMIOBHOJITHIX.

Cuin 3a3Ha4YMTH, IO HA MPAKTHI BUIYYEHHS pedeld y X0/l 3aCTOCYBaHHS TUMYACOBOTO JIOCTYITy J0
pedel 1 JOKYMEHTIB 3aXHCHUKOM 3IiliCHIOE HE BIiH 0e3mocepeqHbO, a CIIAYUHA Y  CIIBPOOITHHUK
OTEePAaTUBHOTO MiIPO3LTY, SKHH 3aTydaeThes CaiauuM cyaaeto. [Ipu npomMy BUITydeHi pedi 30epiratoTbCst y
CHITY0TO, IO 3AIMCHIOE OCYAOBE PO3CIiyBaHHS Y BiJIIOBIIHOMY KpUMiHAIBHOMY MpoBaeHHi. Ha Ham
MOTJISA, TaKa TPAaKTHKAa BHWIYYCHHS pedeil y XOIi 3aCTOCYBaHHS THUMYACOBOTO JIOCTYNy JO pedei i
JIOKyMEHTIB 3a IHII[IaTMBOI0 3aXMCHHKA HE 30BCIM BIiJIMOBiJae moTpebaM 3MarajibHOrO KPUMIiHAJIHHOTO
CYJIOYMHCTBA, OCKIJBKM 3aXHCHHKAM HE 3aBXJIW BIAETHCS O3HAHOMHTHCS 3 BiIOBIIHAMH pEUaMH YU
JOKyMEHTaMH Tichsi iX Buiy4yeHHs. Ha Hamy QymMKy, BWTydeHHS BiATOBIIHUX pedell YM JTOKYMEHTIB
MOBHHEH HE CIIAYMHA YM CHIBPOOITHHMK ONEpaTHBHOTO MiAPO3/Aiy, Oe3nmocepeHb0 3axXHCHHK, 3a
KJIOTIOTaHHSAM SIKOTO 3IIHCHIOETBCS TUMYACOBHI IOCTYIN 1O pedeit i JokyMmeHTiB. OKpiM TOTO, BHITyUYCHi
pedi MOBWHHI 30epiratucs y BIANOBIIHMX TPUMINICHHSX Paad aJBOKATIB PETiOHY, a KOHTPOIb 3a ix
30epeKeHHSIM TIOBUHHA 37iHICHIOBAaTH YIIOBHOBa)KEHA 0CO0a pajyl aJBOKATIB perioHy. Y 3B’S3Ky 3 UM, Y
3akoni Ykpainu “TIpo agBokaTypy Ta aaBokaTchky HisutbHiCTh” Ta B KIIK Ykpainu notpiOHO mependauntu
HOPMY, BIINOBIHO [0 $KOI, 3aXMCHUK MaTUMe IIpaBO OE3MOCepeAHbO 3IIHCHIOBATH BHIIYyYEHHS
BIJITIOBIIHUX pedeil y XOJHi 3aCTOCYBaHHS THMYacOBOT'O JIOCTYITy N0 pedeil 1 mokyMeHTiB. OKpiM TOrO,
MPOIIOHYEMO B YHHHOMY 3aKOHOJABCTBI YKpaiHU mepea0adnTy BiAMOBIIHUMA MOPAAOK 30epiraHHs peuoBHX
JIOKa31B CTOPOHOIO 3aXUCTY.

Bapro 3azHaunTtH, mo xoya i umHHMA KIIK VYkpaiHu Hagae CTOpOHI 3aXHCTy MOXIIHUBICTBH
3aCTOCOBYBAaTH TUMUYACOBHUIl AOCTYI 10 peuel i JOKYMEHTIB, OJHAK Ha NPaKTHLI MOMIUPEHUMHU € BUIIAJIKY,
KOJIM 3aXUCHUKH, OTPHMABIIM yXBally Ha 3aCTOCYBaHHS THMYACOBOTO JOCTYIY II0 pedeldl 1 JOKYMEHTIB,
OTPUMYIOTh BIJIMOBY BiJ] 0Ci0, CTOCOBHO peuell i JOKYMEHTIB SKHX MOTPIOHO OYyJIO 311MCHUTH BiINOBIIHUI
3axin. Y 3B’s3Ky 3 UM, 3aXHCHUKH HE MOXKYTh CBOEYaCHO OTPUMATH JIOKa3H y JIOCYIOBOMY PO3CIIiTyBaHHI.

VY takomy BuUNaaKy, BimmoBigHo mo ct. 162 KIIK VYkpainu cmiguuii cyans, cyl 3a KIONOTaHHAM
CTOPOHH KPUMIHAJIBHOTO MPOBAKEHHS, SKIH HaJJaHO MPaBO Ha JOCTYH JIO pedeH 1 JOKYMEHTIB Ha MijcTaBi
YXBaJId, Ma€ MPABO MOCTAHOBUTH yXBaly IPO A03BiJl HA MPOBeIeHHS 00UIyKy 3riqHo 3 nonoxeHHsmu KITK
YkpaiHu 3 METOI0 BiJIIyKaHHS Ta BHIIyYEHHS 3a3HaUY€HUX pedei 1 JoKyMmeHTiB (4. 1). Y pasi sKmo a03Bin
Ha MPOBEACHHS OOMIYKYy HAaJaHO 3a KIOMOTAaHHSAM CTOPOHHM 3aXHCTY, CIIYHA CyIus, CyI Jopydvae
3a0e3MeUeHHsT HOro MpOBENEHHS CIiAYOoMYy, MPOKYpopy abo opraHy BHYTPIIIHIX cHpaB 3a MiCHEM
npoBeleHHs nuX Jii. [IpoBeeHHs 00MYKy 3ICHIOETBCS 32 yUacTIO OCOOH, 32 KJIOMOTaHHAM K0T HaJJaHO
JIO3BUT Ha Horo mpoBedeHHs, 3rimHo 3 monoxkeHHAMU KIIK Vkpainm (4. 2). Ha mamy aymky, miaxin
3aKOHOJMABIISl € JIENI0 AMCKYCIHHUM, OCKUIBKH CTOpPOHA OOBHMHYBa4yeHHs, JTOKJIAJAI0YM BCiX HEOOXITHHX
3yCWIIb JIJIsI JTOBEJICHHS BHWHYBATOCTI TiJIO3PIOBaHOTrO, Oyne B TEBHIA Mipi O3HailomiieHa 3 HaMipaMu
3aXUCHHMKA 1 WOro J0Ka30BOK 0Oa3oro. Taka cuTyallis, HE JMIle MPHU3BOIUTH 1O TOPYIICHHS 3acaju
3MarajbHOCTI KPUMIHAIBHOTO MPOBAIKCHHS, a W 0 MOXIUBOCTI PO3KPHUTTS aJBOKATCHKOI TAEMHHII. Y
3B’S3Ky 3 MM, HAa HAlll MOTJS, Taki OOIIyKM MOBHHHI NMPOBOJUTH HE CHIAYMN 1 HE MPOKYpOp, SIK
MPEJICTABHUKN CTOPOHU OOBWMHYBaueHHsS, a cymoBa wminmimis «['pudon», ska He Oyle MaTu HISKOTO
MPOIIECYaJIbHOTO 1HTEpeCy B MPOBEICHHI BIAMOBIAHOI MpolecyanbHOi Mdii, a HaBIMAKd — CHPUATHME
3O1ICHEHHIO KPUMIHAJBHOTO MPOBAKEHHS, BUKOHYIOUH NOPYYEHHS CIIAUOro Cynai. Y 3B’S3Ky 3 LHM,
IPOTIOHY€EMO BHeCTH 3MiHH 10 4. 2 cT. 166 KIIK Ykpainu ta BukiacTy ii B Takii penakmii: «Y pasi sKmo
JIO3BU1 Ha MPOBEACHHs OOLIYKY HaaHO 3a KJIOMOTAaHHSAM CTOPOHM 3aXHCTY, CIITUUil Cynms, Cya Aopydae
3abe3nedeHHs] Horo mpoBeneHHs cynoBidi momimii «['pudon». IIpoBeneHHs 0OUIyKy 3IiHCHIOETBCS 3a
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y4acTio 0co0u, 3a KJIOMOTaHHAM SIKOI HaJaHO JO3BiNl HA HOr0 MPOBEICHHS, 3TiIHO 3 IMOJOXKEHHIMH [[LOTO
Kognexcy».

[lizcymoByrOUM BHIIE3a3HAYCHE, MOKEMO 3pOOMTH BHUCHOBOK, IO Ha MPAKTUI[l BHHUKAE HHU3Ka
npoOiieM, TIOB’S3aHUX 3 peaji3aliclo MpaBa 3aXWCHWKA Ha OTPUMAHHsS JOKa3iB y JOCYIOBOMY
PO3CIiIyBaHHI IIISTXOM THMYAacOBOTO JOCTYIy N0 peueil i gokymeHtiB. HamaHi Hamu mpono3wiii oo
BUpIIIEHHS] IMX NPOOJEMHHUX TIHUTaHb, OE3yMOBHO, MOKpAaIaTh [isUIBHICTh 3aXHCHUKA SK Cy0’€KkTa
JIOKa3yBaHHS y JJOCYJIOBOMY PO3CIIiTyBaHHI.

References
1. Pogoretskyi, M.A. (2014). Zahisnuk — sybect dokazyvanna na dosydovomy provadjenni za chunnum CPC
Ukrainu: problemni putannya. Aktualni problemu derjavotvorennya v Ukraini. Kuiv: Print-servic.
2. Tatarov, O.U. (2013). Zahodu zabezpechennya kruminalnogo provadjennay: pershuy dosvid zastosyvannai.
Buleten Ministerstva Ustucii Ukrainu, 7, 113-122.
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_ 3ampouryemo 10 y4acTi B xKypHaIi
«€EBPOINEUCBKHUH TOJITHKO-ITPABOBUU TUCKYPC»

Kypnan Buxoauth 6 pasiB Ha piK.

Crarrti a5 myOmikauii 6 neputomy (110mmnesomy) HoMepi KypHaIy IPpUHMAIOTHCS A0 15 civHs 1
BUXOJSTH IPYKOM J10 28 JIFOTOrO.

Crarrti nist myOumikanii 6 opyzomy (keimuesomy) HOMepi )KypHaITy pUiiMaroThCs 0 15 GepesHs i
BUXOJATH IpyKOoM 10 30 KBiTHS.

CratTi 1u1st TyOnikanii 6 mpemupomy (uepenesomy) HoMepi KypHay TpUHMArOThCs 10 15 TpaBHS 1
BUXOJATH JIpyKoM /10 30 yepBHSI.

CratTi u1st TyOnikanii 6 uemeepmomy (cepnnegomy) HOMEPI KypHaITy IPUAMAIOThCS 70 15 numHs 1
BUXOJATH IpyKoM 10 31 cepnHsl.

Crarrti nns myOmikauii ¢ n’amomy (3coemuegomy) HoMepi XypHaITy TpuiMaroThes 10 15 BepecHs 1
BHUXOJATH IPYKOM /10 31 KOBTHSI.

Crarrti ans myOmikauii 6 uiocmomy (2pyonesomy) Homepi KypHaily IpUiMatoThcst 10 15 nucromnana i
BUXOJATH IpyKOM 10 31 rpyHs.

TepMiHH 3aKiHUCHHS IPUAHATTS CTaTeH 10 BIATIOBITHNX HOMEPIB )KypHAITY — OpPIEHTOBHI. Y 3B’SI3KY
13 BEITUKOIO KUIBKICTIO CTaTel y peakiiiHoMy TOpTQeli peaKoerisi MoKe JOBITbHO 3MIHIOBATH ITi
TEpPMIHH.

Tepminu 6ux00y HOMEPIG JCYPHALY i3 OPYKY — 00 KiHYsL KOJHCHO20 NAPHO20 MICAYSL — HEe3MIHHI.

Bumoru ao pykonwucis:

O6csr crareii: 10 — 30 cTopiHOK (71 pO3paxyHKY CTOPIHOK BUKOpHCTOBYeThCs mpudT Times New Roman,
Kerib 14, MDKpSIKOBUH 1HTEpBaI — MOIYTOPHHUIA).

CraTTi IpUMaroThCsl YKPaiHChKOI, YECHKOI0, MOJIbCHKO0, aHTIIIHCHKOI0, HIMEIIBKOIO, ()PaHIy3bKOK0 MOBaMH.

B crarTi, sika momaeThes is myOJikaii B )KypHati, 000B’13K0OBO MalOTh Oy TH BPaXOBaHi HACTYIHI BUMOTIH:
— Tpi3BHILE Ta iM S aBTOpa, Ha3Ba CTaTTi, aHoTallist (oocsrom 700-900 3HaKiB) Ta KITFOYOBI CJI0BA MOJAIOTHCS IBOMA
MOBaMH: MOBOIO CTaTTi Ta aHIIHCHKOI0 MOBOIO;
— TOBHI BiJOMOCTI IIPO aBTOpa: 3BaHHA, CTYIICHI, TI0Caa, Miclie poOOTH TaK0X MOJAI0THCSI MOBOIO CTAaTTi Ta
AHTIICHKOI0 MOBOIO;
— IOCHJIaHHS Ha JPKepelia Ta JITepaTypy poOIsAThECs IIOCTOPIHKOBO Ta HOJAIOTHCS MOBOKO OPHUTiHAJIB, TOOTO HE
HepeKIaaloThCs Ta He TPAHCITITePYIOThCS;
— 3BUYaiHUI CIIUCOK JIiTepaTypy HAIPUKIHII CTATTi He NOOAEMbCsl, aie 0OHOUAC
— HaIPHKIHI CTATTi JOAATKOBO PO3MIILIYETHCS CIIMCOK IIUTOBAHOI Ta BUKOPUCTAHOI Y CTAaTTi JIiTepaTypu B
«JIaTHHI30BaHOMY» BUIJIAAL: B HbOMY BCI KHPHJIMYHI JIITEPH TPAHCHITEPYIOTHCS JIATHHHIICIO.

biGniorpadivHi onucH pKeped i JliTepaTypH y MOCHIIAHHSX Ta CIUCKY JIITepaTypu MaroTh Oyt odopmieHi
srigHo 3 yrogamu APA (American Psychological Association). Huxue HaBeneHO 3pa3ku 0(hOpMIICHHS
6i0morpadiuHuX JKeper.

LimtocTpauii no crareit (rpadika i mantonkn) nogarorscs y popmari TIFF a6o JPEG (koxeH MaJIlOHOK B
oKpeMoMy Qaii).

[Tpu migroroBui iMrOCTpAlliid CTii MaTH Ha yBa3i, IO B XKYpHAJi HE BUKOPHCTOBYETHCS KOJILOPOBHUIM JPYK.

Pykonucu, sKi He BiINOBIAAI0Th UM TEXHIYHUM BUMOTaM, PEAAKIIis HE PEECTPYE 1 HE PO3IIISIAE 3 METOIO
myOuikarii.

Agnpecu st TUCTYBaHHS:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Odiuiitnuii caiir: http://eppd13.cz

TTomroBa aapeca:
Tonosuwuii odic: BEROSTAV DRUZSTVO, Vlastislavova 562/15, 140 00, Praha 4 - Nusle
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3pa3ku opopmneHHa bibniorpadiuHoro onucy axxepen i nitepatypm 3rigHo 3 yrogamm
APA (American Psychological Association) nopisHaHo 3 ACTY INOCT 7.1:2006:

3arajibHi NpaBUIIa: MOCTOPIHKOBI OCHJIAHHS HA JPKepelia Ta JiTepaTypy HOAAIThCs MOBOIO OPHUTiHAMIB, TOOTO HE
MEePEKIIAIAI0THCS Ta HE TPAHCIITEPYIOThCS.

Micsits niepersisiry web-CTOpiHKH TOIaETHCSI MOBOKO CTATTI.

IluTaTi TaKOX MOJAFOTHCSI MOBOKO CTATTi.

1. Ilpu nocunaHHi Ha KHUTY IIJIKOM:

Bapa6au, }0.I'"., Jlaxosa, LI., €Bcees, O.I1., Konicuuk, B.I1., Kymnipenko, O.I'. [Ta in.] (2012). Koncmumyyiiina ropucouxyis.
Xapkis: IIpaBo.

IIpu nocunaHHi Ha CTOPIHKY 62:

Bapa6aur, }0.I'"., Jlaxosa, LI., €Bcees, O.I1., Konicuuk, B.I1., Kymnipenko, O.I'. [Ta in.] (2012). Koncmumyyiiina ropucouxyis.
Xapkis: IIpaso, 62.

[3rigro ACTYVY ne Burnsnaino 6 Tak: Koncruryuniitna ropucaukuis : nigpyunuk / 0. I'. Bapa6am, 1. I. Jlaxosa, O. I1. €Bcees, B.
I1. Komnicuuk, O. I'. Kymnipenko; B.o. Ha. ya-1 "lOpua. akan. Ykpainu iM. 5. Mynporo" ; 3a pex. 1O. I'. Bapa6am, A. O.
CeniBanoB. — XapkiB : [IpaBo, 2012. — 165 c.]

Tunnenc, 2. (2005). Yempoenue obwecmea: Ouepk meopuu cmpykmypayuu. 2-¢ u3a. Mocksa: Akagemuueckuii [Ipoekt.

[3rizro JACTY ne Burnspano 6 tak: ['manenc O. Ycerpoenue obmectBa: Ouepk Teopun crpykrypauuu / . I'maeHc. — 2-e uzf.
Mocksa: Akagemudeckwii [Ipoexr, 2005]

O6opotos, I0.H. (pexn.) (2011). O6wemeopemuueckas opucnpyodenyus: yuebnuiii kypc: yaeouuk. Onecca: OeHikc.

[Brimno ACTY wne Burmsnano 6 tak: O6oporos 0. H. Obmereopernueckas 0pUcHpyAeHLHs: yueOHbIH Kypce : ydyeOHHUK /
1O. H. O6opotos. — Oxecca: denike, 2011]

2. Anmoup, I'., ITaysmn Ix., Ctpom K, Hdanton, P. (2002). Cpasuumenvhasn nonumonozus cecoona. Mocksa: Acnekr IIpecc.

Ipu mocunanxi Ha cropinku 13-15:

Anmong, I., [Tayamn [Ix., Crpom K, Jantown, P. (2002). Cpasnumenvnas nonumonozus cecoousi. Mocksa: Acmext Ilpece, 13—
15.

[3rigro ACTY ne Burmsgano 6 tak: Aiamonz I'. CpaBauTenbHas noiuronorus cerogus / I'. Anmonn, k. [Tayamr, K. Ctpom u
Ip.; cokp. nep. ¢ anri. A. C. borganosckoro, JI. A. I'ankunoii; nog pea. M. B. Wnbuna, A. 10. MensBuis. — M. : Acnekr Ilpecc,
2002.-537c.]

Auticos, €.0., Boponosa, JI.K., Kagskanenxo, C.T. ta in. (1998). ®inancose npaso: niopyunux. Xapkis: @ipma «Koncym»,
127.

[3rizro ACTY 1e Burmsagano 6 tak: ®inancose npago : miapydnuk / €. O. Aunicos, JI. K. Boponosa, C. T. KaapkaneHko Ta iH.
— Xapkis: ®ipma «Koncym», 1998. — C. 127.]

3. IMerpummn, O.B. (2000). ITpaa smoxuny sk GpyHAaMeHTaIbHA LIHHICTH IPABOBOI IEMOKPATUYHOI JepP>KaBHOCTI. AKkmyansvhi
npobnemu ghopmysannsn npasosoi oepxcasu 6 Yxpaini: 0o 50-i piunuyi Konsenyii npo 3axucm npag 1i00unu ma 0CHO8HUX c80000:
Marep. MixkHap. HayK.-[IpakT. KoH.: y 2 4. Xapkis, 35-48.

[3rigro ACTY ue Buraspaino 6 tak: Ilerpummn O. B. IIpaBa monunu sk GyHIaMeHTaIbHa HIHHICTh IPABOBOI 1eMOKPaTHYHOT
nepxasHocti / O. B. Ilerpumms / AxtyanbsHi npobiiemu popMyBaHHS IPaBOBOI epkaBu B YkpaiHi: 1o 50-i piununi Konsenuii
PO 3aXMCT NPaB JIOAMHU Ta OCHOBHUX CBOOOJ : MaTep. MixHap. HayK.-pakT. koHd. : y 2 u. —X. : Hai. ropua. akaa. Ykpainu im.
S1. Mynporo, 2000. — C. 35-48.]

4. Topobes, K.B. (2012). Akciocgpepa npasa ma ii komnorenmu: aproped. auc. Ha 3000yTTs HAyK. CTYIICHS KaH[. IOPUI.
Hayk: crett. 12.00.12 «®inocodis mpasay». Oneca.

[3Brigro ACTY ue Burnsgaio 6 tak: 'opobeus K. B. Akciocdepa npasa Ta ii KOMIIOHEHTH - aBTOped. qucC. Ha 3100yTTs HayK.
CTyIeHs KaHJ. Jopuj. Hayk : crenl. 12.00.12 «®inocodis npasa» / K. B. F'opobens. — Oneca, 2012.]

5. I'apOy3o08, B.H., [Tonosuy, A.I1. (2002). I'y6epHarop wmrata: cratyc u nonsomouust. CIUA. Kanaoa: Dxonomuka, nonumuxa,
kynomypa, 7, 55-70. [3rigao ACTY ue surnsaano 6 tak: ['apoy3zos B. H. I'ybepuaTop mtara: cratyc u monsHomouust / B. H.
I'apOy3oB, A. I1. ITonoBuy // CIIIA. Kanaja : DkoHOMHUKa, TOJMUTHKA, KyabTypa. — 2002. — Ne7. — C. 55-70.]

6. Manxeiim, K. (1994). Juaenos nawezo spemenu. Mocksa: HOpucr. [3rigao ICTVY ne Burasaano 6 rak: Manxeiim K.
Jlnarno3 Hamero BpemeHH: nep. ¢ Hem. u anri. / K. Manxeiim. — M. : FOpucr, 1994. — 700 c.]

7. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Governance. Critical Concepts in Political Science, 1, (p.
405). London, New York.

[3rigro JICTY ue Burmsaano 6 tak: Rosenau J. N. Governance /
J. N. Rosenau // Global Governance. Critical Concepts in Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol.
1.—P.405.]

8. [NocuanHs Ha TOM

CucremMaTniaeckuil CBOJI MOCTaHOBIeHHH ExarepuHociaBckoro rybepHckoro 3eMckoro coopanus. 1866-1913 rr. (1914). (7. 1.
1866-1889). Exarepunocnas: Tumnorpadus rydepHckoro 3eMcTBa, 334.

[Brigro JICTY ue Burmsgano 6 tak: CucTeMaTHYECKHil CBOJ MOCTAHOBICHUI EKaTepHHOCIABCKOrO I'yOEpHCKOrO 3€MCKOTO
coOpanusi. 1866-1913 rr. — Exatepunocinas : Tunorpadus ryoeprackoro 3emcra, 1914. — T. 1. 1866-1889. — C. 334.

9. 3akonu Pociiicbkoi iMmmepii (MatOTh 0COOIMBOCTI PEKBI3UTIB Y MOPIBHSHHI 13 CY4aCHUMH 3aKOHAMH):
6e3 MOCUIIaHH: Ha CTATTIO:
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Beicouaiinie yrepxaennoe Ob6miee [lomoxeHrne o KpecThsiHAX, BBIMICANIMX K3 KpermocTHO# 3aBucumoctu (1861). IHoanoe
cobpanue 3axonoe Poccuiickoti umnepuu 11, T. 36, Omo. 1, Ne 36657.

[Brizro JACTY wue Burmsimamo 6 Tak: Beicouaiitie yrtBepikaeHHoe OOmiee I[lonokeHne O KpPeCThsHAX, BBINICANIMX W3
kpernocTtHoit 3aBucumoctu. 19 despans 1981 r. //TIC3 II. — T. 36. — Ota. 1. — Ne 36657.]

i3 TOCUIIAHHAM Ha CTAaTTIO 3aKOHY:!

Bricouaiiiie yrBepxaenHoe O6uiee IMonoxkeHne o KpecTbsHAX, BBIMIAIINX W3 KPEHNOCTHOH 3aBucumoctH, cr. 27, II, m. 3.
(1861). Ionnoe cobpanue 3axornos Poccutickoti umnepuu 11, T. 36, Omo. 1, Ne 36660.

[Brimno JCTY ne urnspano 6 tak: Beicouaiime yrBepskneHHoe IlonoxkeHne o TyOepHCKHMX M YE3[HBIX 110 KPECTbSHCKUM
nenam yupexaenusx. 19 despains 1861 r. // TIC3 I1. — Ne36660. — Ct.27, 11, . 3.]

10. 36ipku MarepianiB ogiLiiiHOro Ai10BOJCTBA.

Tocmanosnenusn VII ouepeonozo Examepunociasckozo 2ybepuckozo 3emckozo cobpanus ¢ 28 okmabps no 12 noabps 1872
200a (1873). Exkarepunocnas: B tunorpaduu rybepackoro npasnenus, 153-156.

[3rizro ACTY ne Burnsnano 6 tak: [Tocranonenus VII ouepeanoro ExaTeprHOCIaBCKOT0O ry0epHCKOT0 3eMCKOTO COOpaHHs C
28 okts16ps o 12 Hos6ps 1872 roma. — Exarepunocinas : B Tunorpaguu rydeprackoro npasnenus, 1873, — C. 153-156.]

11. [Ipu odopmieHHi MOCKHIAHHS HAa MaTepiaiu web-caliTiB IOCHIIAHHS BKIIIOUYAE iM'sl aBTOPA CTOPIHKHU, Ha3BY CTOPIiHKH,
Haszgy caumy (Habupaemuvcs Kypcugom), anpecy caiity (URL), BunineHy 3Hakamu <>, Ta, 32 MOXKJIHBOCTI, JaTy OCTAHHBOTO
Heperisiay cailTy (B KpYIJIHX AyXKKax) aBTOPOM HOCHJIaHHS:

Mourteckse 111. U36pannbie nponsseneHus. O nyxe 3aKOHOB. Dnekmponnas oubiuomexa bookZ.ru.
<http://bookz.ru/authors/montesk_e-6arl_-lui/montes01/1-montes01.html> (2013, sucromnan, 21).

ManunoBcbka, O. [llogo HaranmsHEX TpoOIIeM yJOCKOHAICHHS MITpaiiiHOT MOMITHKY AepkaBu. Ogiyiinuil caiim
Hayionanvrozo incmumymy cmpameziunux oocniodcers npu Ilpezudenmosi Yrpainu. <niss.gov.ua> (2014, rpynens 21).

12. IMocunanHs Ha 33aKOHO/IaBYl aKTH Ta MPABOBI JOKYMCHTH:

Yroau:

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS. 171 (ICCPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (2013,
macronan, 21)

MedicoyrapoOHnsill nakm o epaxcoanckux u noaumudeckux npagax (npusst 16 nekadbps 1966 roxa, Bcrynun B cuity 23 MapTa
1976 rona) 999 C6opruk noroopos OOH (MIIITIII). <http://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml>
(2013, aucronan, 21).

IIpu nocunanni Ha crarTio KonBenuii:

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf>
(2013, nuctonan, 21).

Pe3omromis 2061 (yxBanena 25 mumusa 2012 poxy) Pb OOH. <http://zakon4.rada.gov.ua/laws/show/995_k87> (2013, iucronan,
21).

JIBocTOpOHHI yroau:

Yeooa misre Kabinemom Minicmpie Ykpainu ma Ypsoom Pociticokoi @edepayii npo cnispobimuuymeo 6 eany3i asiayitino2o
nowyky i pamyeanns (Yrogy 3arsepmxeno Ilocranosoro KM Ne 1094 Big 28.11.2012) (mpuitnsara 28 nucronana 2012 poky,
HaOpasa unHHOCTI Au1st Ykpainu 18 mortoro 2013 poky). Ogiyitinuil sichux Yrpainu, 29, 130.

Agreement Concerning the Sojourn of Refugees within the Meaning of the Convention Relating to the Status of Refugees
(Geneva Convention of 28 July 1951 and Protocol Relating to the Status of Refugees of 31 January 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 July 1975) 985 UNTS 303.

Pexomenaauii COII:

MOT Pekomennarms Ne 195 (O pa3BuTHE JIFOJCKUX PECYPCOB: 00pa3oBaHKe, MOATOTOBKA KaPOB U HEMPEPHIBHOE 00YUCHHE)
(92 ceccus I'enepanbHoit koHpepentn MOT, 17 utons 2004 rona). Ogiyitinui caim Bepxosnoi Paou Yrpainu.
<http://zakon4.rada.gov.ua/laws/show/993_532> (2013, mucromnap, 21).

Joxkymentu OOH

Jlexnmapanusi o MpeAoCcTaBICHUH HE3aBUCUMOCTH KOJIOHHAJBHBIM cTpaHaM 1 Hapojaam, A OOH Pesomrorus 1514 (XV) (14
nekabps 1960 rona)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210.
<http://www.un.org/documents/ga/res/51/a51r210.htm> (2013, nucronan, 21).

JlokyMeHTH cyaiB

JlokymenT MizKHApOZHOTO Cyay

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening) (Application for Intervention)
[1990] ICJ Rep 92. <http://www.icj-cij.org/docket/index.php?sum=390&code=sh&p1=3&p2=3&case=75&k=0e&p3=5> (2013,
JUTEHb, 13).

Legal Consequences of the Construction of a Wall (Advisory Opinion) 2004 <http://www.icj-
cij.org/iciwww/idocket/imwp/imwpframe.htm> (2013, nunens, 13).
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Case Concerning the Vienna Convention on Consular Relations (Germany v USA) (Request for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.

Cnpasu €CILI:

(10 31 xoBTHA 1998 poky)

Delta v. France (Article 50), 30 January 1990, § 38, Series A no. 191-A

Allenet de Ribemont v. France (interpretation), 7 August 1996, § 17, Reports of Judgments and Decisions 1996-111

Garnieri v. Italy, no. 22256/88, Commission decision of 18 May 1992, unreported

(3 1 1ucronaga 1998 poky)

Mocranosa IManatu €CILJI 3 nuTaHHA NPHITHATHOCTI cKAPry 1Js po3rJisiAy no cyTi [Judgment on the merits delivered
by a Chamber]

Campbell v. Ireland, no. 45678/98, § 24, ECHR 1999-11

IMocranosa Besmnkoi [ManaTn €CILJI 3 nuTaHHsA NPUHHATHOCTI CKapru s po3risay no cyTi [Judgment on the merits
delivered by the Grand Chamber]

Campbell v. Ireland [GC], no. 45678/98, § 24, ECHR 1999-11

Pimenns IManatu €CILJI npo Bu3HaHHA ckapryu npuiinsaTHolo [Decision on admissibility delivered by a Chamber]

Campbell v. Ireland (dec.), no. 45678/98, ECHR 1999-11

Pimenns Beankoi [Tanatu €CILI npo Bu3HaHHA ckapru npuiinsaTHolo [Decision on admissibility delivered by the
Grand Chamber]

Campbell v. Ireland (dec.) [GC], no. 45678/98, ECHR 1999-I1

IMocranosa IManaTtu €CILJI moao nonepennboro 3anepedeHHs [Judgment on preliminary objections delivered by a
Chamber]

Campbell v. Ireland (preliminary objections), no. 45678/98, § 15, ECHR 1999-11

IMocTranosa IManatu €CILJI 3 nuTaHHsA NPO BUILIATY cNpaBeAIuBoi kommnencauii [Judgment on just satisfaction
delivered by a Chamber]

Campbell v. Ireland (just satisfaction), no. 45678/98, § 15, ECHR 1999-I1

CynoBi pilieHHsI OKpeMHX KpaiH:

leno o nposepke KOHCMUMYYUOHHOCTU NOLOJCEHUN Yacmu nepeotl cmamvu 237 Y201068H0-npoyeccyanvuoeo kooekca
Poccuiickoi @edepayuu 6 ceasu ¢ scanobou epaxcoanuna Pecnyonuxu Y36exucman b.T. I'aoaesa u 3anpocom Kypeanckozo
obracmuoeo cyoa (nocranosnenue), Ne 16-I1, KC P® 2013. <http://www.consultant.ru/document/cons_doc_LAW_148711/> (2013,
JIUINEHB, 13).

Cnpasa 3a koncmumyyitinum nooaunam Bepxoenozo Cyoy Ykpainu wjooo eionosionocmi Koncmumyyii' Yxpainu
(koHcmumyyitinocmi) cmameti 103, 109, 131, 132, 135, 136, 137, nionynxkmy 1 nyuxmy 2 po3oiny XII «Ilpukinyesi nonosicenns»,
abszayy uemeepmozo nynkmy 3, abzayy uemeepmozo nywkmy 5 po3oiny XIII «Ilepexioni nonosxcennsn» 3axony Yrpainu «Ilpo
cyooycmpiil i cmamyc cyooie», Ne 1-1/2013, KCV 2013.

3aKoHHM Ta iHIIi 3aKOHOIaBYi aKTH TOIIO.

3akon npo euxonasue nposadcenns 1999 (BepxosHa Pana Ykpaiun). Oiyitinuil sichux Yrpainu, 19, 194.

3axon npo eéuxonasue nposaodcenns 1999 (Bepxosna Pana Ykpainn). Ogiyitinuii catim Bepxosnoi Paou Ykpainu.
<http://zakon].rada.gov.ua/laws/show/606-14> (2013, nuctomnaz, 21).

Husinonuii kooexc 2003 (Bepxosna Pana Ykpaiun). Ogiyitinuiti caiim Bepxosnoi Paou Yxpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (2013, nucronan, 21).

Posnopsoocenna npo cxeanenns Konyenyii cnpusnna op2anamu éUKOHAuoi 61a0uU po36uUmKY 2pOMAOSIHCLKO20 CYCNilbCmea
2007 (Kab6irer MinictpiB Ykpainu). Ogiyiinuil éicnux Ykpainu, 89, 89.

IMocuaHHsA HA CTATTIO KO/IEKCY, 3aKOHY, KOHCTl/lTyHﬁ TOIIO

Lusinbruil kodekc, ct. 56, T11. 6 (2003) (BepxosHna Pana Ykpaiun). Ogiyitinuii caim Bepxosnoi Padu Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (2013, nucroman, 21)
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Zveme vas k tcasti v ¢asopise!

EVROPSKY POLITICKY A PRAVNI DISKURZ

Casopis vychazi Sestkrat rocné.

Clanky pro zvefejnéni v prvnim (iinor) dilu asopisu jsou pfijimany do dne 15. ledna a musi byt
publikované do dne 28. tinora.

Clanky pro zvefejnéni v druhém (duben) dilu &asopisu jsou piijimany do dne 15. biezna a musi byt
publikované do dne 30. dubna.

Clanky pro zveifejnéni v tfetim (Eerven) dilu Easopisu jsou piijimany do dne 15. kvétna a musi byt
publikované do dne 30. Cervna.

Clanky pro zvefejnéni ve étvrtém (srpen) dilu &asopisu jsou piijimany do dne 15. Gervence a musi
byt publikované do dne 31. srpna.

Clanky pro zvefejnéni v patém (Fijen) dilu Gasopisu jsou pfijimany do dne 15. zafi a musi byt
publikované do dne 31. fijna.

Clanky pro zvefejnéni v Sestém (prosinec) dilu ¢asopisu jsou pfijimany do dne 15. listopada a musi
byt publikované do dne 31. prosince.

Pozadavky k rukopistim:
Objem - 10 - 30 stranek.
Jazyk Clankli — Cesky, ukrajinsky, anglictina, francouzstina, némcina.

U ¢lankt podavanych v libovolném jazyce, nezbytné v anglictiné musi byt uvedeno :

Anotace objemem 700-900 znaki, nazev ¢lanku a uplna informace o autorovi: jméno a piijmeni, titul,
akademicky titul, pracovni funkce, postaveni, zaméstnani.

Poznamky pod ¢arou — na kazdé strance.

Odkazy na zdroje na konci ¢lanku - volitelny.

Bibliografické popisy zdroju a odkazy by mély byt poskytované na zakladé norem APA (American
Psychological Association).

Tlustrace k clankiim (grafické a vykresy) musi byt uvedeny ve formatu

TIFF nebo JPEG (kazda postava v samostatném souboru/dokumentu).

Vsimnéte si, prosime, pfi zpracovani ilustraci Ze v Casopisu neni pouzit barevny tisk.

Rukopisy které nesplnuji tyto technické pozadavky redakéni kolégie neregistruje a nebude probirat
s ucelem tisku a zvefejnéni.

Adresa pro korespondenci:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Web: http://eppd13.cz

Adresa:
BEROSTAV DRUZSTVO, Vlastislavova 562/15, 140 00, Praha 4 - Nusle
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Vzorec bibliografického popisu zdrojl a literatury v rdémci dohod APA (American Psychological
Association) ve srovnani s ACTY F'OCT 7.1:2006 (Statni Rada ze standartizace a metrologie
Ukrajiny):

Vseobecné pravidlo: odkazy na originalné zdroje a literaturu jsou piedlozené v pivodnim jazyce, t.je. neni pfelozeny a ne
pifepsany.

Meésic pieéténi web-stranky je uvedén v jazyce sepsani ¢lanku.
Citaty z jazykovych verzi zahraniénich, pokud jsou k dispozici, obsahuje také jazykové ptvodni ¢lanek.

1. Kdyz se odkazuje na celé knihu jako celek:

Kelsen, H. (2009). General Theory of Law and State. Harvard: Harvard University Press.

[Podle ACTY to bude mit dalsi podobu: Kelsen, H. General Theory of Law and State / H. Kelsen. — Harvard : Harvard
University Press, 2009. — 516 p.]

Kdyz se odkazuje na stranku 17:
Kelsen, H. (2009). General Theory of Law and State. Harvard: Harvard University Press, 17.

2. Kdyz se odkazuje na celé knihu jako celek:
Anmong, I'., [Taysmn Ix., Crpom K, Janton P. (2002). Cpasnumenvras nonumonozus cecoons. Mocksa: Acriekt [Ipecc.

Kdyz se odkazuje na stranky 13-15:
Anmong, I., TTayamn [Ix., Crpom K, anron P. (2002). Cpasnumenvuas norumonozus cezoouns. Mocksa: Acnekr [Ipecc, 13—
15.

[Podle ACTY to bude mit dalsi podobu: Anmonn I'. CpaBautenbHas noiurtonorus cerofus / I'. Anmonn, [x. [Tayamn, K.
CrtpoMm 1 1p.; cokp. rep. ¢ anrit. A. C. bornanosckoro, JI. A. Iankunoif; nox pex. M. B. Unbuna, A. 0. MensBmisa. — M. : Acriekr
Ipecc, 2002. — 537 c.]

3. Giumelli, F. (2013). How EU sanctions work: a new narrative. Chaillot Papers, 129.
[Podle ACTY to bude mit dalsi podobu: Giumelli, F. How EU sanctions work: a new narrative / F. Giumelli // Chaillot Papers.
—2013.-P.129.]

4. Manxeiim, K. (1994). Juacnos nawezo spemenu. Mocksa: IOpucrt. [Podle JICTY to bude mit dalsi podobu:: Manxeiim K.
Jlnarno3 Hamero BpeMeHu: niep. ¢ Hem. u anri. / K. Manxeiim. — M. : FOpucr, 1994. — 700 c.]

5. Nigro, F., Nigro, L. (1970). Modern Public Administration. New York: Harper and Row. [Podle ICTVY to bude mit dalsi
podobu: Nigro F. Modern Public Administration / F. Nigro, L. Nigro. — New York : Harper and Row, 1970. — 490 p.]

6. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Governance. Critical Concepts in Political Science, 1, (p.
405). London, New York. [Podle ICTY to bude mit dalsi podobu: Rosenau J. N. Governance / J. N. Rosenau // Global Governance.
Critical Concepts in Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol. 1. — P. 405.]

7. Kdyz se uvadi odkazy na webové stranky, polozka musi obsahovat jméno autora té stranky, titulni stranku (anebo jeji
nadzev), nazev webu (uvedeny kurzivou), webovou adresu (URL) zvyraznénou znaky <>, a také, pokud je to mozné, datum, kdy
naposledy byla webova stranka aktualizjvana (v zavorkach) autorem odkazu:

EU Creating Court for Kosovo War Crimes. EPOCH Times. <http://www.theepochtimes.com/n3/601421-eu-creating-court-for-
kosovo-war-crimes/>

Mounreckse 111. M36pannsie npousseneHus. O pyxe 3aKOHOB. Dnekmponnas bubnuomexa bookZ.ru.
<http://bookz.ru/authors/montesk e-6arl -lui/montes01/1-montesO1.html> (21. listopadu 2013).

8. Odkazy na pravni piredpisy a pravni dokumenty:

Dohody:

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (21.
listopadu 2013);

Mesicoynapooneiii nhakm o 2padcoanckux u norumudeckux npasax (npuHAT 16 nexadbps 1966 roxa, Berymnui B cuity 23 Mapra
1976 rona) 999 Coopuuk norosopo OOH (MIITTII). <http://www.un.org/ru/documents/decl _conv/conventions/pactpol.shtml>
(21. listopadu 2013).
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Kdy? se odkazuje na &lanek Umluvy (Konvence):

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (21.
listopadu 2013).

Pe3omromis 2061 (yxBanena 25 mumusa 2012 poxy) Pb OOH. <http://zakon4.rada.gov.ua/laws/show/995_k87> (21. listopadu
2013).

Dvoustranné dohody:

(Dohoda mezi Vladou Ukrajiny a Vladou Ruské federace o spolupraci v oblasti hledani v letectvi a zachranéni. (Dohoda je
schvalena usnesenim Kabinerz Ministri Ukrajiny Ne 1094 ode dne 28.11.2012) (je pfijaté dne 28. listopadu 2012, vstoupila v
platnost pro Ukrajinu 18-ho tinora 2013). Oghiyitinui sicnux Yxpainu, 29, 130.)

Agreement Concerning the Sojourn of Refugees within the Meaning of the Convention Relating to the Status of Refugees
(Geneva Convention of 28 July 1951 and Protocol Relating to the Status of Refugees of 31 January 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 July 1975) 985 UNTS 303.

Doporuéeni COII (Sluzba uspovadani dopravy):

MOT Pekomennarums Ne 195 (O pa3BUTHH JIIOJCKHUX PECYPCOB: 00pa3oBaHKe, MOATOTOBKA KapOB U HEMPEPHIBHOE 00YYEHHE)
(92 ceccus I'enepanbHoit koHdepennuu MOT, 17 utons 2004 rona). Oghiyitinuii caiim Bepxosnoi Paou Yrpainu.
<http://zakon4.rada.gov.ua/laws/show/993 532> (2013, nucronan, 21).

MOT Pexomennarums Ne 195 (O pa3BUTHH JIIOJCKHUX PECYPCOB: 00pa3oBaHKe, MOATOTOBKA KaJpOB U HEMPEPHIBHOE 00YYEHHE)
(92 ceccus I'enepanpHoit korpepenunun MOT, 17 utonst 2004 roxa). Oficialni webova stranka Nejvyssi rady Ukrajiny
<http://zakon4.rada.gov.ua/laws/show/993 532> (21. listopadu 2013).

Dokumenty OSN:

Jexmapanus 0 mpeoCTaBIeHIH HE3aBUCHMOCTH KOJIOHHAIBHBIM cTpanaM u HapoaaMm, ['A OOH Pe3omonus 1514 (XV) (14
nexabps 1960 roma)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210.
<http://www.un.org/documents/ga/res/51/a51r210.htm> (21. listopadu 2013)

Dokumenty soudii

Dokumenty Mezinarodniho soudu:

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening) (Application for Intervention)
[1990] ICJ Rep 92 <http://www.icj-cij.org/docket/index.php?sum=390&code=sh&p1=3 &p2=3 &case=75&k=0e&p3=5> (13.
Cervence 2013).

Legal Consequences of the Construction of a Wall (Advisory Opinion) 2004 <http://www.icj-
cij.org/icijwww/idocket/imwp/imwpframe.htm> (13. cervence 2013).

Case Concerning the Vienna Convention on Consular Relations (Germany v USA) (Request for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.

Soudni usneseni jednotlivych zemi:

Cnpasa 3a koHcmumyyitunum nooanHam Bepxosrnozo Cydy Yrpainu wodo eionosionocmi Koncmumyyii Vepainu
(koncmumyyitinocmi) cmameti 103, 109, 131, 132, 135, 136, 137, nionynkmy 1 nynkmy 2 po3oiny XII «Ilpukinyesi nonosxcenusy,
abzayy uemeepmoeo nywkmy 3, abzayy yemeepmozo nynkmy 5 po3oiny XIII «Ilepexioni nonodxcennsn» 3axony Yrpainu «Ilpo
cyooycmpiil i cmamyc cyooie», Ne 1-1/2013, KCV 2013.

Zakony a jiné pravni ikony etc.

3akon npo euxonasue nposadxcenns 1999 (Bepxosua Pana Ykpaiun). Oiyitinuii sichux Yxpainu, 19, 194.

3akon npo euxonasue nposadcenns 1999 (BepxosHa Pana Ykpaiun). Oiyitinuii catim Bepxosnoi Padu Ykpainu.
<http://zakon].rada.gov.ua/laws/show/606-14> (21. listopadu 2013).

Lusinvrui kooexc 2003 (BepxoBna Pana Ykpainun). Ogiyiiinuii caiim Bepxoenoi Paou Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (21. listopadu 2013).

Posnopsooicennsn npo cxeanenns Konyenyii cnpusms opeanamu 6UKOHAGYOI 61A0U POZGUMKY SPOMAOSHCLKO20 CYCRIbCMBa
2007 (Ka6iner MinictpiB Ykpainu). Oiyitinuil sichux Yrpainu, 89, 89.

Odkaz na ¢lanek zakoniku, zakona, Konstituce, atd.

Lusinbruil kodexc, ct. 56, T1. 6 (2003) (Bepxosua Pana Ykpaiun). Ogiyitinuii caim Bepxosnoi Padu Ykpainu. <
http://zakon2.rada.gov.ua/laws/show/435-15/page5> (21. listopadu 2013).
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Samples of bibliography formatting in accordance with the APA (American Psychological
Association) Agreements in comparison to State Standard of Russia and Ukraine 7.1:2006:

1. For reference to a book as a whole:

bapabam, FO.I'., Jlaxosa, L.I., €scees, O.I1., Konicuuk, B.I1., Kymnipenko, O.I'. [Ta in.] (2012). Korcmumyyiiina opucouxyis.
Xapkis: IIpaBo.

For reference to page 62:

Bapa6aur, }0.I'., axosa, LI., €scees, O.I1., Konicuuk, B.I1., Kymnipenko, O.I'. [ta in.] (2012). Koncmumyyitina ropucouxyis.
Xapkis: [IpaBo, 62.

[Reference according to the State Standard: Koncrurymiiina ropucmukiis : miapyunuk / 1O. I'. bapa6amr, 1. I. Jaxosa, O. II.
€acees, B. I1. Komicuuk, O. I'. Kymaipenko; B.o. Hair. yu-T "FOpuna. akan. Ykpainu im. SI. Myaporo" ; 3a pen. 0. I'. Bapa6aui, A.
O. CeniBanos. — Xapkis : IIpaso, 2012.— 165 c.]

Tunnenc, D. (2005). Yempoenue obwecmea: Ouepk meopuu cmpykmypayuu. 2-¢ nu31. Mocksa: Akagemuueckuii [Ipoekt.

[Reference according to the State Standard: I'mnnenc O. Ycrpoenue obmectsa: Ouepk Teopuu cTpykrypanuu / O. ['uneHe. — 2-
e m3a. Mocksa: Akanemuueckuii [Ipoekr, 2005]

O6opotos, F0.H. (pexn.) (2011). O6wemeopemuueckas wopucnpydenyus: yuebrnuiii kypc: yaeonuk. Onecca: OeHikc.

[Reference according to the State Standard: O6opotos 1O. H. Obuieteoperrdeckas OprCpyACHIHS: YIEOHBIH KypC : YIeOHUK
/ 10. H. O6oporoB. — Onecca: @enike, 2011]

2. For reference to a book as a whole:

Anmong, I'., Iayamn x., Crpom K, Janron P. (2002). Cpasnumenvhas nonumonozusn cecoons. Mocksa: Acnekr Ilpecc.

For reference to pages 13-15:

Anmvong, I'., Iaysmn Tx., Crpom K, Janton P. (2002). Cpasnumenvnas nonumonocus cecoons. Mocksa: Acnekt Ilpecc, 13—
15.

[Reference according to the State Standard: Anmonp I'. CpaBHuTenbHast nonutosiorust ceroans / I'. Anmonn, Ix. [Taysmn, K.
CtpoMm u zp.; cokp. nep. ¢ anri. A. C. bornanosckoro, JI. A. T'ankunoif; nox pexn. M. B. Hnbuna, A. 10. MensBuia. — M. :
Acmnexr IIpecc, 2002. — 537 c.]

Auicos, €.0., Boponosa, JL.K., Kagskanenxo, C.T. Ta in. (1998). ®inancose npaso: niopyunuk. Xapkis: ®ipma «Koncym»,
127.

[Reference according to the State Standard: ®inancose npago : niapyunuk / €. O. Anicos, JI. K. Boponosa, C. T. Kagpkanenko
Ta iH. — XapkiB: @ipma «Korcym», 1998. — C. 127.]

3. I'apGy3oB, B.H., [Tonosny, A.I1. (2002). I'y6epuarop mwrara: craryc u nonaomouust CIUA. Kanaoa: Jxonomuxa, norumuxa,
kynomypa, 7, 55-70. [Reference according to the State Standard: I'ap6y3os B. H. I'y6epratop mitara: craryc u noiaaomouns / B. H.
I'apOy3os, A. I1. ITonouy // CIIIA. Kanaja : DkoHOMUKa, TOIUTHKA, KyabTypa. — 2002. — Ne7. — C. 55-70.]

4. Ierpuuns, O.B. (2000). IIpaBa noaunu sk GyHAaMEHTa bHA LIHHICTh MPABOBOI 1EMOKPATHYHOI IEP)KABHOCTI. AKmyanbHi
npobnemu gopmyeants npasogoi oepoicasu 6 Ykpaini: 0o 50-i piunuyi Konseenyii npo saxucm npas 1i00utu ma 0CHOBHUX ¢800600:
Mmarep. MixkHap. HayK.-1ipakT. KoH.: y 2 4. Xapkis, 35-48.

[Reference according to the State Standard: ITerpumun O. B. IIpaBa monunu sik GpyHnamMeHTanbHa HiHHICTb IPaBOBOT
nemokpatudnoi aepxkasrocti / O. B. Ilerpuinun // AktyanbsHi mpobiemu (popMyBaHHS IPaBOBOI AepkaBu B Ykpaini: 10 50-i
piunnii KoHBeHLIT mpo 3aXMCT npaB JOJMHU Ta OCHOBHHUX cBO0O/ : Matep. MixkHap. HayK.-mpakT. koH(. : y 2 4. —X. : Ha. ropun.
akaja. Ykpainu im. 5. Myaporo, 2000. — C. 35-48.]

5. Topobetp, K.B. (2012). Axkciocghepa npasa ma ii komnonenmu. aBToped. AUC. Ha 3100y TTS HAYK. CTYICHS KaH/. FOPHI.
Hayk: crrent. 12.00.12 «®inocodis npasa». Oxneca.

[Reference according to the State Standard: T'opo6ens K. B. Akciocdepa mpasa Ta ii KOMIOHEHTH : aBTOped. AUC. HA 3M00YTTsI
HayK. CTYIeHs KaHA. Iopu. Hayk : cien. 12.00.12 «®inocodis npasa» / K. B. T'opobenps. — Oneca, 2012.]

6. Maunxeiim, K. (1994). Juaenos nawezo epemenu. Mocksa: FOpucr. [Reference according to the State Standard: Manxeiim K.
Jluarnos HaIero BpeMeHH: nep. ¢ HeM. H aHri. / K. Manxeiim. — M. : IOpuct, 1994. — 700 c.]

7. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Governance. Critical Concepts in Political Science, 1, (p.
405). London, New York.

[Reference according to the State Standard: Rosenau J. N. Governance /
J. N. Rosenau // Global Governance. Critical Concepts in Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol.
1.—P.405]

8. For reference to a volume:

Cucremaruueckuit cBoJ nocraHoBiIeHuil ExareprnocinaBckoro rydbepHckoro 3eMckoro coopanus. 1866-1913 rr. (1914). (T. 1.
1866-1889). Exatepunocnas: Tunorpadus rydbepHCKoro 3emMctBa, 334.

[Reference according to the State Standard: Cucremarnueckuil cBox IocTaHOBIICHHH EkxarepuHOCIaBCKOro ry0GepHCKOro
3eMckoro cobpanus. 1866-1913 rr. — Ekatepunocnas : Tunorpadus rybeprckoro 3emctia, 1914, —T. 1. 1866-1889. — C. 334.

9. Laws of the Russian empire (have features of essential elements in comparing to the modern laws):

without reference to the article:

Beicouaiime yrepxaeHnoe O6uiee IlonoxkeHue o kpecTbsHax, BBIMIEAUMX U3 KpernocTHOH 3aBucumoctd (1861). Iloanoe
cobpanue 3axonoe Poccuiickoti umnepuu 11, T. 36, Omo. 1, Ne 36657.
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[Reference according to the State Standard: Beicouaiimie yrepxaenHoe OOruee [TonokeHne 0 KpecThsHAX, BBIMICIIINX U3
KkpernocTtHoit 3aBucumoctu. 19 despans 1861 r. // TIC3 II. — T. 36. — Ota. 1. — Ne 36657.]

with the reference to an article of the Law:

Beicouaiime yrBepiknenHoe OOmiee IlonoxeHue o KpecThsHAX, BBILIEANNX M3 KPENOCTHOH 3aBucumocty, cr. 27, II, m. 3.
(1861). Ionnoe cobpanue 3axornos Poccutickoti umnepuu 11, T. 36, Omo. 1, Ne 36660.

[Reference according to the State Standard: Bbicouwaiime yrtBepsknenHoe IlonoxeHue o TyOepHCKMX W YE3IHBIX IO
KPECTBhSIHCKUM JieaM yupexacHusx. 19 despans 1861 r. // TIC3 I1. — Ne36660.]

10. Collections of materials of official office work:

Tocmanoenenusn VII ouepeonozo Examepunociasckozo 2ybepHckozo 3emckozo cobparnus ¢ 28 okmsabps no 12 noabps 1872
200a (1873). Exarepunocnas: B tunorpagun rybepackoro npasnenus, 153-156.

[Reference according to the State Standard: ITocranoBnenust VII ouepemnoro ExartepuHOCiaBckoro ryGepHCKOro 3eMCKOTO
cobpanus ¢ 28 okTa0ps no 12 HosOps 1872 roma. — ExatepuHocnas : B tunorpaduu ry6epuckoro mpasnenus, 1873, — C. 153—
156.]

11. For referring to materials of websites, a reference includes name of the author, the title of webpage, the title of website (in
italics), the address of website (URL) given in symbols <>, and possibly the date of last visit to website in parentheses:

Monreckse 1. M36pannble  mpomsBegenus. O 1qyxe  3aKOHOB.  Onekmpounas — bubnuomexa  bookZ.ru.
<http://bookz.ru/authors/montesk e-6arl_-lui/montes01/1-montes01.html> (2013, November, 21)

ManunoBebka, O. Il{ogo HaraapHUX NpOOJIEM YIOCKOHAJCHHS MirpauiiiHoi mnomituku aepxkaBu. Odbiyiuinuil  caim
Hayionansnozo incmumymy cmpameziunux docniodicens npu Ilpezudenmosi Ykpainu. <niss.gov.ua> (2014, rpyznens 21).

12. References to legislative acts and legal documents:

Treaties

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (2013,
November, 21)

Medwcoyrnapoonsitl nakm o gpasxcoanckux u noaumuyeckux npaeax (npusart 16 nexabps 1966 roma, Berymun B cuty 23 mapTa
1976 roma) 999 C6opuux norosopos OOH (MIIITIII). <http://www.un.org/ru/documents/decl conv/conventions/pactpol.shtml>
(2013, November, 21)

For reference to an article in a Convention:

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf>
(2013, Hos16pB, 21)

Pesomronist 2061 (yxBamena 25 munas 2012 poky) PB OOH. <http://zakon4.rada.gov.ua/laws/show/995 k87> (2013,
November, 21)

Bilateral Treaties:

Yeooa mioe Kabinemom Minicmpie Ykpainu ma Ypsoom Pociiiceroi @edepayii npo cnigpobimuuymeo 6 2any3i agiayiiiHo2o
nowyky i pamyeannss (Yroxny 3arBepipkeHo IlocranoBoro KM Ne 1094 Bix 28.11.2012) (npuitnsara 28 nucromaza 2012 poky,
Habpana ynaHOCTI st Ykpainu 18 mortoro 2013 poky). Ogiyitinuii sichux Yxpainu, 29, 130.

Agreement Concerning the Sojourn of Refugees within the Meaning of the Convention Relating to the Status of Refugees
(Geneva Convention of 28 July 1951 and Protocol Relating to the Status of Refugees of 31 January 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 July 1975) 985 UNTS 303.

ILO Recommendations:

MOT Pexomenpgarms Ne 195 (O pa3Butun IOJCKUX pecypcoB: 00pa3oBaHUe, HOArOTOBKA KapoB U HEMpepbIBHOE 00yueHue) (92
ceccust ['enepanpHoit  koHpepenumun MOT, 17 wurons 2004 roma). Odhiyiinuti  caiim Bepxoenoi Paou  Ykpainu.
<http://zakon4.rada.gov.ua/laws/show/993 532> (2013, November, 21).

UN Documents

Jlexmapanusi 0 mpeIoCTaBICHUN HE3aBUCUMOCTH KOJOHHMAIBHBIM cTpaHaMm M HapogaM, I'A OOH Pesomonus 1514 (XV) (14
nekabps 1960 roga)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210. <http://www.un.org/documents/ga/res/51/a51r210.htm>
(2013, November, 21)

Judicial Documents

ICJ Documents

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening) (Application for Intervention)
[1990] ICJ Rep 92 <http://www.icj-cij.org/docket/index.php?sum=390&code=sh&p1=3&p2=3&case=75&k=0e&p3=5> (2013,
July, 21).

Legal  Consequences of the  Construction of a  Wall (Advisory Opinion) 2004. <http://www.icj-
cij.org/iciwww/idocket/imwp/imwpframe.htm> (2013, July, 21).

Case Concerning the Vienna Convention on Consular Relations (Germany v USA) (Request for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.
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ECHR Cases:

(before Oct. 31 1998)

Delta v. France (Article 50), 30 January 1990, § 38, Series A no. 191-A

Allenet de Ribemont v. France (interpretation), 7 August 1996, § 17, Reports of Judgments and Decisions 1996-111

Garnieri v. Italy, no. 22256/88, Commission decision of 18 May 1992, unreported

(beginning November 1, 1998)

Campbell v. Ireland, no. 45678/98, § 24, ECHR 1999-11

Campbell v. Ireland [GC], no. 45678/98, § 24, ECHR 1999-11

Campbell v. Ireland (dec.), no. 45678/98, ECHR 1999-11

Campbell v. Ireland (dec.) [GC], no. 45678/98, ECHR 1999-I1

Campbell v. Ireland (preliminary objections), no. 45678/98, § 15, ECHR 1999-11

Campbell v. Ireland (just satisfaction), no. 45678/98, § 15, ECHR 1999-11

Judgements of National Courts:

Heno o nposepke KOHCMUMYYUOHHOCMU ROIONCEHU dacmu nepgot cmamvu 237 Yeono8Ho-npoyeccyanivhoco Koodekca
Poccuiickoii @edepayuu 6 cesa3u ¢ dcanobol epaxcoanuna Pecnybnuxu Y3z6exucman B.T. T'adaesa u 3anpocom Kypeanckozo
obnacmnozo cyoa (nocranosinenue), Ne 16-I1, KC Pd 2013. <http://www.consultant.ru/document/cons_doc_ LAW_148711/>
(2013, November, 12).

Cnpasa 3a KoHcmumyyitinum nodanusm Bepxosnoeo Cydy Vkpainu wooo eionosionocmi Koncmumyyii  Vkpainu
(koncmumyyitinocmi) cmamett 103, 109, 131, 132, 135, 136, 137, nionynkmy 1 nynkmy 2 posoiny XII «[Ipuxinyegi nonoxcenusy,
abzayy wemeepmozo nywkmy 3, abzayy uwemeepmozo nynkmy 5 posoiny XII «llepexioni nonoscenns» 3axony Vrpainu «Ilpo
cyooyempiil i cmamyc cyoodiey, Ne 1-1/2013, KCVY 2013.

Laws and so forth

3akon npo euxonasue nposadcenns 1999 (Bepxosua Pana Ykpaiun). Oiyitinuii sicnux Yrpainu, 19, 194.

3akon npo eurxonague nposadicenns 1999 (Bepxona Pama Vkpaium). Odiyitunuii caum Bepxoseuwoi Paou Ykpainu.
<http://zakonl.rada.gov.ua/laws/show/606-14> (2013, November, 21).

Lusinenutt  xooexc 2003  (BepxoBwa Pama  Vkpaiuu).  Ogiyitinut  catim  Bepxoeénoi  Padu  Vkpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (2013, November, 21).

Posnopsooicennsn npo cxeanenns Konyenyii cnpusinns opeanamu UKOHAGHOT 61a0U PO3GUMKY POMAOAHCHKO20 CYCRITbCMEa
2007 (Ka6iner MinictpiB Ykpainu). Oiyitinuil sichux Yxpainu, 89, 89.

Reference to an article in a Code, Law, Constitution, etc.

Husinvhuii kodexkc, cr. 56, ro. 6 (2003) (BepxoBHa Pama VYxpaium). Ogiyiunuii caum Bepxoenoi Paou Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (2013, November, 21)
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