



















































































ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

VY HayKOBHX OCTIKCHHSX 1 HOPMAaTUBHO-TIPABOBUX aKTaX BUKOPUCTOBYIOTHCS Pi3HI HAMEHYBaHHS
(sx 1 BU3HAYCHHS MTOHATTS) JOCIIHKYBaHOTO SBUIIA. MOKHA KOHCTaTYBaTH HasSBHICTH Pi3HUX IITXOIIB 10
pO3yMiHHS xapakTepy Ta 3Mmicty gisutbHocTi IIBOII, mo BimOuBaeThes Ha iX HaiimMeHyBaHHI. IIpumdomy
BICYTHI 3arajbHi NPUHOMOHK BUOOPY BHKOPHCTOBYBaHOI TEpMiHOJOrii, a B OUIBIIOCTI BUMAAKIB 1
OOIpyHTYBaHHs BUOOPY TOTO UM iHIIOTO HaliMeHyBaHHA. Sk Bxke BkazyBasocs, [IBOII gocmimkyroTees B
pi3HHX acmekTaX. ToMy B 06araTb0X JOCHIDKCHHSX HE TIPaBOBOTO XapakTepy B HaWMEHyBaHHI
BiIOMBAETHCS, MEPII 3a BCe, PYHKIIOHAIBHUHN miaxia. [IpaBoBi JOCTIIKEHHS, B CBOIO Y€Pry 4acTO HOCSTh
OJHOCTOPOHHIN MiJIXi/, SKHH 3yMOBIIIOE 0OMEXKEHICTh BUKOPUCTOBYBAHOI TEPMiHOJIOT1.

Jlana oOCTaBMHA IMOSICHIOETBCS KITbKOMa MpHUYMHAMH: 1) GaraTorpaHHicTh BHIIB, GOpM 1 (QYHKIIIH
camux [IBOII; 2) posrisg pi3HUX acleKTiB iX TisUIBHOCTI Ta B PI3HUX acleKTaxX; 3) akIeHTyBaHHS
JOCHiDKeHb Ha BilichkoBil mistmeHOCTI [IBOII, ©e3 ypaxyBaHHS BHHWUKHEHHS TpaHCHALIOHAJIBHUX 1
6ararodynkuionansaux [IBOII; 4) BiacytHicTs 3aransroro minxoay [IBOII y nomitumi Ta 3akOHOAAaBCTBI
pI3HUX JepKaB; 5) HHU3BKUH pIiBeHb BHYTPINTHHOACPKABHOTO Ta MDKHAPOJHOTO HOPMATHBHOTO
perymoBanuasa gisieHOCTi [IBOII; 6) nmiamerpanbHO pi3HI HiAXOAM EKCHEPTHOTO CIIBTOBApHCTBAa [0
nisibHOCTI [TBOII y mepiof 30poitHOT0 KOH(ITIKTY Ta CTaTycy iX MepcoHay.

Omua 3 wHalOuem aBTopuTeTHUX HocuiaamkiB IIBOIl 1 d¢enomena mnpwBath3ariii BiWHH,
amepukanenp Ilitep Yoppen CiHrep BHKOPHCTOBYE TEPMIiH «IIPUBATH30BaHI BIACHKOBI (ipmu» (aHTi. —
Privatized Military Firms)'.

BiiicbkoBuMH (axiBIIMH Ha MOCTPAAIHCHKOMY IPOCTOPI 3aCTOCOBYIOTBCS PI3HI TEPMIiHM, XOdYa
HaWOIIBII TIOIIMPEHUM € «IIPHUBATHI BIMChKOBI KommaHii». [lomkoBHHK O. MapThsSIHOB Hamae IepeBary
TepMiHy «IIpHMBATHi BiiichkoBi KoMmamii»’. O. Baneubkmii 3aCTOCOBYe TepMiH «IIPHBATHI BiliChKOBI
KOMIIaHii», He OBIPYHTOBYIOUM i HE NPHUBOISAYM, OJHAK, HOro BH3HAYeHHs . O. XpaMuUMXiH 3aCTOCOBYeE
TepMiH «IIpUBATHI BificbKOBi koMmaHii» . B. M’sicinkoB i B. IIIHIIKOB OMOBHIOIOTH 3araibHy TCHICHLIIO
3aCTOCYBAHHS Y CBOIX CTATTAX TEPMiHY «IPHBATHi BifichkoBi KoMmaHii» . TepMiH «BifiCbKOBI MipsIHUAKI
3aCTOCOBYE reHepai-neiireHanT H. YBapoB 3a aHaloTri€r0 3 MOHATTSIM «BIHCBKOBI KOHTPAKTOPH», IIO
BHKOPHCTOBYIOThCS JIEAKUMH aMEPHKAHCHKHMH aBTOPAMH .

Y 6araTh0X MPaBOBHX IOCHIDKEHHSX 3aCTOCOBYETHCS TEPMIH «IIPHBATHI BIHCHKOBI Ta OXOPOHHI
xommagii»’. OHAaK P BYUSHHX BUKOPHCTOBYE if iHmmy Tepminomnorito. IIpodecop b. M. Kamnikos B po6oTi

! Singer, P. (2003). Corporate Warriors: The Rice of the Privatized Military Indus@yrnell University Press,
New York.

2 Maprssizo, O. (2011). Yactasie BoeHuble kommannn CIIIA: mpeIHa3HAYCHHE H POJIb B BOCHHBIX
KOoH(QIMKTaX. 3apybedcroe soennoe obospenue, 5,8—13.
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BIUAHUE HA pa3gumue 3apyoedicHbIX cucmem oopyicenus u boenpunacos. Mocksa: Apkruka 4/1.

4 XpamunxuH, A. (2010). ITouemy BocTpeOOBaHbI yHUBEPCATILHBIE COJIIATHI.
<http://www.airsoftlife.net/publ/pochemu_vostrebovany universalnye soldaty/2-1-0-1361>.

® Misicankos, B. (2008). KopropaTiBHbie COIATH A ropadmx Todek. <http:/www.ng.ru/forces/2008-10-
24/7 corporative.htm>; Illumxos, B. (2009). Poccuu Toxe Hy»XHBI KOPIIOPATUBHBIE COJIIATHI.
<http://www.ng.ru/realty/2009-02-06/3 korporativ.html>.

® yeapos, H.M. (2009). Yacmusiii 6ushec na ciysrcoe oennbix 6edomcme. I1o onvimy ocHOSHbIX 3apyGescHbix
cmpan. Mocksa: Equropuan YPCC, 9.

"Boneeomz, A.T'. (2009). O MeXIyHAPOIHBIX HHALMATHBAX B chepe IPABOBOTO PEryIHPOBAHHS ASATCIBHOCTH
YaCTHBIX BOCHHBIX M OXPAHHBIX KOMITAHUH. MeorcOyHapoonoe y20108H0e NPaso u MeicOYHApOOHas IOCMULUL,
1,9; BoneBonus, A.I'. (2010). O npoekTax MpaBOBOT'O PETYJIIUPOBAHUS JEATEIHLHOCTH YaCTHBIX BOSHHBIX U
OXPaHHBIX KOMIAHUN. MeacOyHapoOHoe yeon06Hoe npago u mMexcoyHapooHas ocmuyus, 2,6—13; Bonesons,
A.T. (2010). ITpoGseMbl, TPUHIUIIEL U IEPCHEKTUBBI MEXKTYHAPOJHO-TIPABOBOT'O PETYJINPOBAHUS
JeATEIbHOCTH YaCTHBIX BOCHHBIX U OXPAHHBIX Npeanpusituit. Becmuux MITUMO-Yuugepcumema, Ne 3(12),
78-88; Kuitap, 3.-K. (2006). busHec uaer Ha BOifHY: YaCTHBIC BOCHHBIC U OXPAHHBIC KOMITAHUU H
MEXIYHAPOJIHOE TYMaHUTApHOE MPaBo. MedxcoyHapoonwiil scypran Kpacrnoeo Kpecma, mom 88, 863;
Maprtsiaenko, E.B., Cripxaes, A.A. (2013). IIpo6iaeMbl IpUBIEUSHNS! K OTBETCTBEHHOCTH YaCTHBIX BOCHHBIX
1 OXpaHHBIX KOMITAaHUH 32 HApyIICHHE HOPM MEXTyHAPOAHOTO TYMaHHTAPHOTO IIpaBa Ha OCHOBAHUH
3akonozareabcTBa CIUA. Hayunoe npunosicenue srcyprana «Mup u nonumuxa» — TheScientist, 11 (84)01—
109; Pycunoga, B.H. (2009). ITpobaemMbl MeXITyHApOTHO-IIPABOBOTO PETYITMPOBAHUS NEATEIHHOCTH YaCTHBIX
BOEHHBIX M OXpaHHBIX MPEANPUATUi. Poccuiickoe npaso ¢ Hnmepneme: sicypuarn, 5.
<http://www.rpi.msal.ru/prints /200905 3.html>; Crpaitmom, I".A. (2010). ITozummmst FOAP mo Bompocy
PETYIUPOBAHUS AEATEIHHOCTH YaCTHBIX BOCHHBIX U OXPAaHHBIX KOMITaHUH 3a pyoexxoM. Poccutickuii
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«[IpuBaTHi BilicbKOBI KOMMaHii i Teopis CHpaBEeAJMBHX BOEH» HaJa€ IepeBary TEPMiHYy «IIpHBaTHI
BiiicbkoBi Kommamii»'. ITpodecop B. B. I'aBpuioB NpOMOHYe BHKOPHCTOBYBATH TEPMiH <«IIPHBATHI
BO€HI30BaHI KOMIIaHii», BKIIOYAIOYH B HHOTO IPHWBATHI BIMCHKOBI, OXOPOHHI 1 TOJIMEHCHKI KOMTIaHii’,
npote Bike B 2010 p. BiH 3aCTOCYBaB TepMiH «IIPHMBATHI BiliCKOBi Ta OXOPOHHI KOMMaHii»’. OIHAK CIix
3a3HAYUTH, M0 BKa3aHE JMOCHTIUKCHHS, K 1 OuIbImicTh iHImmMX po3riisinaroTh [IBOIl B KOHTEKCTI
MDKHapOJIHOTO TyMaHiTapHoro mpasa. JI. Kamepon y po6ori «IIpuBaTHi BifiChKOBI KOMITaHii: iX cTaTyc 3a
MDKHApPOJHAM TYMaHITapHUM IIPaBOM 1 BIUTMB MDKHAPOJIHOTO T'yMaHITApPHOTO IpaBa Ha PETYIIOBAaHHS iX
JUSUTBHOCTIY MHIE PO «IIPHBATHY BiliCHKOBY KOMIAHiI0»'. AHAIOTIYHOI TepMiHOIOTi JOTPUMYHOTHCS J].
Tinnine®, 10. C. Anyxtia® i B. A. batup’. B ommiif 3 OCTaHHIX AHCEPTALINHHHUX POGIT, MPHCBIYCHHX
3a3HAvYeHil IPOGIEMATHII 3aCTOCOBYETHCS TEPMiH «IIPHBATHI BilichKOBi i oXopoHHi kommamii»®. Ilpu
1[bOMy BUCHHi1 BUKOPHCTOBYE i iHIITy TePMiHONOTiO: IPHBATHA BiliCHKOBA KOMIAHIs»’.

MoxHna noroautucs 3 BucHoBKoM B. M. HeenoBa mpo Te, 1110 3aKOHOMIPHICTIO TP BHKOPHCTaHHI
TepMIHOJIOTI], MO’KHa BBa)XKAaTH Te, IO B «poOOTaxX, IO MPUCBSIYEHI MPABOBHM NHUTAHHSIM PO3TIISTHYTOL
TEMH, BKMBAETHCS B OCHOBHOMY TEPMIH«IIPUBATHI BIHCHKOBiI 1 OXOpPOHHI KOMIIaHii», a B poOOoTax IIO
3auiNarOTh MONITHYHI, ICTOPHYH] UM eKOHOMiUHi ITMTAHHSA, ABTOPH MiIOHPAIOTH Pi3HOMAHITHI TepMiHm» .
ABTOp KOHCTATy€ 3aKOHOMIPHICTb, aji¢ HE MOSCHIOE PUIHHH.

TakuM YMHOM, MOXKHA 3pOOHUTH BHCHOBOK, IO HOIIMPEHNM HAaiMEHYBaHHSM € NPHBATHI OXOPOHHI
KoMmmaHii (mianpuemcTBa, ¢ipMu) (MpUBAaTHI OXOPOHI KoMmaHii abo MpHUBaTHI OXOPOHI HiANPHUEMCTBA),
MPUBATHI BIHCHKOBI KoMmaHii (miampueMcTBa, ¢pipmu) (auri. — Private military firms) (mpuBatHi BificbKOBI
KOMIIaHil a00 MPUBATHI BICHKOBI MiAIPUEMCTBA), MPUBATHI BOEHI30BaHI KOMIIaHIT (MiAnpueMCTBa) (aHIIL. —
Private military companies) (mpuBaTHI BiiCBKOBI KOMmaHii a00 NpWBaTHI BiHCHKOBI MiANMPUEMCTBA),

earce200HuK medxcoyHapoonozo npasa. 2009.Crneyuanvhoii suinyck. Cankt-Ilerepoypr: CoraabHO-
koMmMepueckas pupma «Poccusi-Hesa», 154—175; Ceipxaes, A.A. (2013). IIpoGnembl nepeiauu Ha MOAPSA
rOCYAapCTBEHHBIX (DYHKIIMI YaCTHBIM BOCHHBIM M OXpaHHBIM KoMmnaHusM. O0pasoBauue. Hayka. Hayunvie
Kaopul, 5,55-56; Entin, M.L. (2008). Improving European regulation of private military and security
companies. JKypuan «Bces Espona», 10 (26) <http://www.alleuropa.ru/improving-european-regulation-of-
private-military-and-security-companies>.

! Kamnnkos, B.H. (2011). YacTHble BOCHHbIC KOMIAHHH ¥ TEOPHS CIPABEUTHBBIX BOUH. Poccuiickuil Hayunblil
arcypran, 20,83-94.

2 I'apuioB, B.B. (2008). K Bompocy 0 MpaBOBOM CTATYCE COTPYIHHUKOB YaCTHBIX BOCHH3MPOBAHHBIX KOMITAHHIH
B COBPEMEHHOM ME)KIYHApOIHOM I'YMaHHTApHOM IipaBe. Eepasutickuil iopuduueckuil xcypuai, 3,54-59.

3 aputoB, B.B. (2010). IIpaBoBOE MONOXKEHHE YACTHBIX BOCHHBIX H OXPAHHBIX KOMITAHHIA: 331891
MEXIYHApOJHOTO M HAIMOHAIBHOTO PETYIUPOBAHUA. Poccutickuii exceco0HUK MeXcOYHaAPOOHO20 npasd.
Cneyuanvuwiii guinyck. Cankt-IlerepOypr: ConumansHo-koMMepdeckas pupma «Poccus-Hesay, 330-353.

# Cameron, L. (2006). Private military companies: their status under international humanitarian law and its
impact on their regulation. International review of the Red Cross, vol. 88,,863-598.

® Tipling, D. (2006). The Military Extraterritorial Jurisdiction Act and Its Implications for Private Military
Companies. Bepress Legal Series, 33.
<http://law.bepress.com/cgi/viewcontent.cgi?article=6371 &context=expresso&sei-
redir=1#search=%226.%20Dusting%20Tipling.%20Military%20Extraterritorial%20Jurisdrction%204cf%201
ts%20/rnpl(cafions%20Private%20Military%20Companies.%2F%2F%20Bepress%20Legal%20S
eries.2006.%22>.

® Anyxtu, 10.C. (2008). IIpecmyntocme 4acmubix 60eHHbIX KOMRAHULL NOHAMUE U NPOMUBOOCTICMBUE:
aBroped. auc. ... KaHm. opu. Hayk: 12.00.08 — yrojgoBHOE TpaBO M KPUMHHOJIOTHSI; YTOJIOBHO-
ucnomHUTENbHOE paBo. Cankt-IlerepOypr, 41.

! Batbipb, B.A. (2011). AyTcOpCHHT BOSHHBIX YCIyT. JesTenbHOCTh YaCTHBIX BOCHHBIX KOMMaHuii. 8 3.
Meoicoynapoonoe eymanumaproe npago: yaed. 1iis By30B. 2-¢ U3, nepepad. u pom. Mocksa: 3A0
«Octunmudopm», 688.

8 Cripxaes, A.A. (2013). OmgemcmgenHOCHb YACHBIX 60EHHBIX U OXPAHHBIX KOMAAHUL 8 MENCOYHAPOOHOM
2yMaHumapHom npase. aproped. auc. ... kaun. opua. Hayk: 12.00.10 — MexayHapoHOe mpago.
EBponeiickoe npaBo. Mocksa, 22.

® Cripxacs, A.A. (2013). OmeemcmeeHHocms 4acmHbix B0CHHbIX U OXPAHHBIX KOMNAHUIL 8 MEHCOYHAPOOHOM
cymanumapuom npase. aBroped. muc. ... kaua. ropua. Hayk: 12.00.10 — MexayHapogHOe MpaBo.
Espomneiickoe nmpaBo. Mockga, 3.

9Heenos, B.M. (2013). IIpo6iremsl ucnonws306amus 20Cy0apcmeami Yacmmblx B0eHHbIX KOMAAHUIL 6
3apybexcHbIX onepayuax: TUC. ... MarUCTpa: MarucTepckas nporpamma «CTpaTerniecKue HCCIeAOBAHMU.
Cankr-ITerepOypr, 19.
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NpUBaTHI OXOPOHHI Ta BilicbKOBI KommaHii (mignpuemctBa) (anri. — Private military and security
companies) (TpuBaTHI BificbKOBI Ta oxopoHHI kommanii adbo IIBOII), npuBatm3oBaHi BIHCHKOBI (hipMu
(arri. — Privatized military firms)', npuBatHi BiiicbKkoBi KOHTpakTOpH (aHriI. — Private military contractors),
BiICEKOBI T JIPSTHUKY.

Taxum unHOM, TepMiH, 1m0 no3Havdae [IBOII cknanaeTscs 3 TpHOX €1€MEHTIB: 1) SIK IpaBuIIo, JOCUTD
ITUPOKO BHUKOPHCTOBYETHCS 1 BITHOCHO YHIBepcallbHA BKa3iBKa Ha INPHUBATHHM, HEICP)KaBHUN XapakTep
[IBOII: «mpuBaTHi», piAlIe «IIpUBAaTH30BaHI»; 2) BKa3iBKa Ha XapakTep MiSUILHOCTI, IO BUKOHYETHCS:
«BIACHKOBI», «OXOPOHHI», «BOEHI30BaH1», a00 PO3IMINPIOBATILHUN «BIHCHKOBI Ta OXOPOHHI»; 3) BU3HAYCHHS
OpraHi3amiifHO-PaBoBOi (HOPMHU «IIAMPHEMCTBO», «KOMIIAHIA», «pipMay. SK ajgbTepHaTHBA MEpIIOMY /
TPEThOMY eJIeMEHTaM — BKa3iBKa Ha IX IHMBUIBHO-TIPABOBY NPUPOAY — «KOHTPAKTOPWY, «ITIAPSIHUKID.
[Ipupoano, 1i TepMiHH CMIOYATKY BUHUKJIIH 1 3HAWIIIM LIMPOKE MMOIIMPEHHS B aHTJIOMOBHOMY CEPEIOBHIII 1
€ 1X TIEPEKIIATOM.

PosrasHeMO 3aCTOCOBHI TEpMIHU 3a €lleMEeHTaMU. BiTHOCHO TepIoro 3 HUX B OUTBIIIOCTI BUMAAKIB
iCHye HOCTaTHS OJHAKOBICTh. BiNbLIICTh JOCHITHHWKIB CXOAATbCA HA NPUBATHOMY XapakTepl HaHUX
KOMITaHi{ K iX BiMiTHa BJIaCTUBICTb, HA MPOTHBAry MyOJIYHOMY XapakTepy MOJiLEHCHKHX 1 BiICBKOBUX
YTBOPEHb. BiTHOCHO 3HAa4YCHHS TEPMIHY «IIPHUBATH30BaHI» y BITUYM3HSHIN JITEpaTypi MaeThCs Ha yBasi
TIONIEPEIHIA CTaH, TOB'SI3aHUNA 3 NEPKaBOI0, 3 JCPXKABHOIO BIIACHICTIO. Y CYBOPO HOPHIMYHOMY CEHCI
[IBOII He mpoxoaunu mpouec MpuBaTU3alii, ToMy B OyKBaJbHOMY CEHCi BOHUM HE € MPHBAaTH30BAHUMH.
3BUYaliHO, B SIKOMYCh CEHCI Ma€ MiCIIe «IIPUBATH3ALIIs» BIHCHKOBOI MisTILHOCTI, BIHCHKOBOT (DYHKIIIT, aJie 1ie
HE OJIHE 1 TeX came, IO NMPUBATH3AIIS MIMPHEMCTBA. ToMy, Ha HaIly AYMKY, IOIUIPHE BHKOPHUCTAHHS
TEPMiHY «IIPUBATHI».

Haii0inpm auckyciiHuM € Ipyruil eneMeHT TepMiHy. JlesKki TOCHiIHUKN BBa)KalOTh, HEKOPEKTHUM
3MIIIaHHS B OJHOMY TIIOHSATTI TPHWBATHI BiHCHKOBI KOMITaHii Ta MpPHUBATHI OXOPOHI KOMIaHii. Mu X
BBXKAEMO, 1 1€ MiATBEPPKYETHCS YMCICHHUMHU HAyKOBUMH JOCHIJKCHHSIMHU, MEXa MIX BIMCBKOBOIO i
OXOPOHHOIO JisUTBHICTIO JOCUTH TOHKAa. MU OOIPYHTOBYEMO 3aCTOCYBaHHS HaWOUIBII IIMPOKO TEPMiHY
«BIHCHKOBI Ta OXOpPOHHI» YoTHpMa obOcraBmHamH. Ilo-niepmre, Bukopuctannas tepminy I1BOII y IlpoekTi
Konsenmii. ITo-apyre, y 3B'I3Ky 3 HOTO IIMPOKHM PO3IMOBCIOKEHHSAM B IOPUANYHUX HOCTIDKEeHHAX. [lo-
TPETE, CKIATHICTh BiMIHHOCTI OXOPOHHOI Ta BIMCBHKOBOI MiSIIBHOCTI, JIETKICTIO MIEPEXOJy BiJl OIHI€l 10
iammoi. [To-geTBepTe, cerudiko0 MbOTo TOCHIIKEHHS, B PAMKaXxX SKOTO TpaHCKOpAoHHA misumbHICTE [IBOIT
PO3MIISIMAETLCA SIK SBHUINE, IO Ma€ MICIlEe, K B YMOBax 30pOMHOTO KOHQIIKTY, TaK 1 B 1HIIMX CHTYAIlisX
(oxopoHa TOProBUX CyIEH BiJ MIpaTCbKUX HaNaliB), IIO TMOPOKYIOTH MPoOJIeMU IOPUCAMKLIHHOTO
XapaxTepy.

Tpertiii eeMeHT CTOCYEThCS OpraHizaliiiHo-nmpaBoBoi opMu. B mpuHImmi, y3arajabHO0Yl TEPMIHH
«KOMTIaHIs, IMAMPUEMCTBO», «bhipMa» PIBHOIIHHI. Y 3apyOiXkHIN JiTepaTypi, K y aHTJIOMOBHIH, Tak i
POCICHBKOMOBHIN HaMOINBII MOMIMpPEHUA TEPMiH «KoMmaHis». OmHaK iCHye # KpUTHYHE CTaBJICHHS O
rioro Bukopucranus. Sk Bkasye O. I'. BoneBoa3, 61161 BipHO 3aCTOCOBYBATH TEPMIH «ITIAMIPHUEMCTBAY, 1110,
Ha HaIly TyMKy, ORI BiAMOBIZAE€ BITYM3HIHOMY 3aKOHOJIABCTBY. TOMY B SKOCTI OCHOBHOTO B ITLOMY
JIOCIIiIPKEHHI, MH 0OpaIi TepMiH IPUBATHI OXOPOHHI Ta BiliCHKOBI MiaIpHeMCTRA.

Baxnuee 3naueHHss MaroTh o3Haku [IBOII, mo BM3HAYarOTh iX BHIOBI i POAOBI OCOOIMBOCTI, IO
JO3BOJISIIOTH 1X 1MeHTU(IKYBATH 1 BIAPIZHUTH BiJ OJM3bKHUX 3a (POPMOIO, ajie MPUHIUIIOBO PI3HHUX SIBHII —
30pOiiHi CUITM, HE3aKOHHI 30poiiHi popMyBaHHs, HaliMaHLi 1 T. 1. [Ipruyomy, i 03HAKH MalOTh BU3HAYAJIbHE
3HA4YeHHs U1 po3poOku yHiBepcanbHoro BuzHaueHHA [IBOII ta Bu3HaueHHS 1X mpaBoBOi MPUPOAH.

[Ipo nmesxi o3Hakm Bke Hita MoBa Buiie. Hacamrepesn, e X Heaep)KaBHHMA, IPUBATHUH XapakTep. .
I. Kotmsapos i FO. B. Ily3upboBa 10 OCHOBHHX O3HAK BITHOCSTH HEICP)KaBHHHA XapaKTep, HA3WBAIOUN
[IBOII uenepkaBuuMu aktopamu’. CaMe I 03HAKA € THM OCHOBHHM KpHTepieM, 3aBasku sikomy TTBOIT

! Singer, P. (2003). Corporate Warriors: The Rice of the Privatized Military Indust®yrnell University Press,
New York, 360.

2 Bonesons, A.T'. (2010). [TpoOGIiemMbl, NPUHLUIIBIL U IEPCHIEKTUBBI MEXKTyHAPOIHO-IIPABOBOTO PETYJIMPOBAHUS
JESTEIbHOCTH YaCTHBIX BOEHHBIX M OXPAaHHBIX Ipeanpustuii. Becmuux MIUMO-Yuusepcumema, 3(12),78—
88; Boneoas, A.T'. (2012). MexayHapoIHO-ITPABOBOE PETYIMPOBAHUE ACITEILHOCTH YACTHBIX BOSHHBIX U
oxpaHubIX npeanpusatuii (UBOI): coBpeMeHHBIH 3Tal MeXTyHapOIHOTO IPABOTBOpUYECTBA. hubauomexa
Kpumunaiucma. nayynoii sxcypran, 1,233-251.

3 Komsipos, .., ITyseipesa, FO.B. (2013). HerocyqapcTBeHHbIE BOOPYKCHHBIE TPYIIIBI H MEKIYHAPOLHOE
TYMaHHTApHOE MPaBO. MOCKOBCKULL HCypHAL MeCcOYHapooHo2o npasa, 3 (90),9.
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3TiAHO TEpPeBaKAIOYMM TMOTJIAJaM HE MOXKE NPHUPIBHIOBATHCA 1O 30pOWHUX CHJI Y MIDKHAPOJHOMY
30poitHOMY KOH(DITiKTH. Ha Hamry aymKy, maHa KOHCTPYKIliS MpaBWIbHA MPH ABOX YMOBaX: MO-TIEpIIE,
MOBa ¥1e came TIpo 30pOoitHI CHTH JepKaBH, a HE B ITUIOMY IIPO KOMOATaHTIB, KOJIO SIKUX HE BHUEPITYETHCS
0c000OBHM CKJIaJOM 30pOWHHUX CHJ, MO-ApYyre, MpaBO JEpXaBH, SK y MHUPHHUH, TaKk 1 y BOEHHHMH dac
BHU3HAYATH MOPSAAOK (POpMyBaHHs 30pOWHUX CWI, 1 B TOMY BHIIQJKy, KOJH JepKaBa BHYTPIIIHIM aKTOM
BKJIIOYA€E 0 ckiamy 30poraux cwt I1IBOII sk camOCTiiHYy OJMHHINIO, TO BOHA CTa€ YaCTHHOIO 30pOHUX
cuu, a ii mepcoHan — ocoGoBuM ckitagom'. IIpote, B 1poMy Bunaaky aii [IBOII MOBUHHI MPHUCBOIOBATHCS
JiepKaBaM, OCKUIBKM BOHM TMiAMNaNalOTh «IiJi KOMaHIyBaHHS OCOOW, SKa BIiANOBIJaJIbHA TEpeHa IN€E0
CTOPOHOIO 3a MOBEAIHKY cBOiX mimiermux» (. 1 cr. 43 JlomatkoBoro mpotokoimy I). IIpore BkaziBka Ha
HeJCpKaBHUM XapaKkTep BaKIMBHM, ajie HEAOCTaTHs o3HaKa s inentudikaiii [IBOII. Buainsaiors Kinbka
HeJep/KaBHUX Y4aCHHKIB 30poitnux koH(ikTis, [IBOII nuiie oauH 3 HUX. IX BakJIMBOKO OCOOJIHBICTIO €
KOMEpLIMHUI XapakTep, BOHHM 3IIHCHIOIOTH OiSUTBHICTH (SIK NpaBHJIO, HAa MiACTaBi KOHTPAKTIB), fKa
CTIPAMOBAHA, HACAMIIEPE/I, HA OTPUMAHHS IPUOYTKY”.

VY 1upoMy 3B’SI3Ky BHHUKA€ II€ OJHE NHUTAaHHS — MIOJ0 MOXKJIMBOCTI 3aCHYBAaHHS JEP>KaBOIO
KOMEpLIHOT KOMIaHii, 110 BUKOHY€E BiiiCbKOBI (QyHKLII. Y OEsIKUX AepkaBax e JOCUTH MOIIUPEHE SBULIE,
W y THUX BWIIaJKax, KOJH JEep)KaBa BUCTYIA€ 3aCHOBHUKOM, BIACHUKOM IAMPHUEMCTB, IO BXOISTH B
CTPYKTYpY BIHCBKOBO-TIPOMHCIOBOTO KOMIDICKCY, ab0 Ha MiJCTaBi ayTCOPCHHTY, SKi OOCIyTrOBYIOTH
30pOlHI CHIIM, MH HE CXWIIBHI iX BiHOCHTH 10 moHsATTS [IBOIL.

[IBOII TakoX MPHTAMAHHHI OPraHi30BaHHiT XapaKTep, BOHH XapaKTEPU3yIOThCs 030poenicTio’. Lli
SIKOCTI, TEBHOIO Miporo 30mmwkytors I[IBOIl 3 perymipauM#u 30pOHMHUMH CHJIaMH, a TaKOX 3
MapTU3aHCHKUMHU 1 JOOpOBIIBHUMHM 3aroHaMH. BOHM CTOCYIOTBCS CTymeHs 030pO€HOCTI (HMOpPiBHSAHO i3
30pOHMMH cHJaMH) 1 CTyNeHs OpraHi3oBaHOCTI (3HAXOMATBCS TiI «KOMaHAYBaHHSIM OCOOH,
BIAMOBIMATBHOI TIEpPEN IIEI0 CTOPOHOIO 3a TOBEMIHKY CBOIX MWiIermx .. Taki 30podHI CHIH
MiAMOPsAAKOBaHI BHYTPILIHIA JUCHMIUTIHAPHIN cHCTeMi, fKa, cepel] iHIIoro, 3a0e3neuye JOTpUMaHHSI HOPM
MDKHapOAHOTO TpaBa, IO 3aCTOCOBYIOTHCS B mepiof 30poitHoro koH}ikty» (m. 1 cr. 43 JlomatkoBoro
poTokomy I).

Ille ommiero, mocuth BakiauBoO o3HaKkoro IIBOII € icHyBaHHS B NEBHIM OpraHi3arlifHO-TIpaBOBii
¢dopwmi. Ll o3Haka mMae cyTreBe 3HaueHHs i ineHTUdikanii [IBOII gk neranbHoi KOMEpLiHHOI CTPYKTYpH
Ta BEJEHHS MISUTBHOCTI B paMKaX YMHHOTO 3aKOHOMaBCTBa. SIK BKazye 3 mporo mpuBomy A. A. Cupxaes,
«TPYBATHI BIMCHKOBI Ta OXOPOHHI KOMIIAHIi PEECTPYIOTHCS BIMITOBITHO IO HAIIOHAIHHOTO TpaBa. BoHu
HAJUIAIOTECS TPABO3/IATHICTIO HA TIACTaBI 3aKOHOJABCTBA JIEpXKaB peecTparii abo jepxkaB MicCId
3HAXOJUKEHHS iX IEHTPAIBHAX OPTaHiB yIpPaBIiHHs»" .

Tomy, HepesuaentHicts [IBOII mopomkyBaTuMe IOPHCIUKIINHI TpOOaeMH, IPOTE iX HasBHICTD 1
cBimuuTh 1po AisutbHICTE IIBOII B paMkax came mpaBoBoro mojist. L o3Haka (Ipu HAIBHOCTI iHIIMX YMOB),
Ha Haill NorJisi, 1o3Bodsie Biapizusatu [IBOII Bix HaiimaHCTBA.

Jlo daxkyapTaTUBHHUX BJIACTHBOCTEH HallexaTbh, MpaBoMipHicTh ctaTycy [IBOII B ymMoBax 30poitHOIro
KOH(ITIKTY € TXHii CKJIaJ, 0 BKJIIOYAE TITLKH 1HO3EMHHMX TPOMAISIH a00 iHTepHAIllOHAIBHHUHA XapakTep, 3
aKIEHTYBaHHSIM Ha Te, IO BiH HISIKUM YMHOM HE TOB'SI3aHHH 31 CTOPOHOIO, 3 sKOI IiepeOyBae B
KOH(ITIKTI» . BasKITMBOIO 03HAKOIO, HA HAII TIOTWIA, € T€, IO B GUIBIIOCTI BUTIA/KIB BOHH € CTPYKTYPHHMH
migposminamu THKC.

! Barbips, B.A. (2011). AyTCOPCHHT BOGHHBIX yCIyT. JlesTeIbHOCTh YACTHEIX BOCHHBIX KOMITAHHIA. § 3.
MeskayHapoaHOe T'yMaHUTApHOE MPaBo: y4eO. It By30B. 2-¢ u30., nepepad. u don. Mocksa: 3A0
«OcTurmuadopm», 688.

2 Kotmsipos, U.U., [Ty3sipeBa, FO.B. (2013). HerocynapcTBeHHBIC BOOPYKCHHBIC TPYIIITBI U MEXKIYHAPOIHOE
ryMaHuTapHoe npaBo. Mockogckutl acyprai medxicoynapoonozo npasa, 3 (90).

3 Kotmsipos, M.U., [Ty3sipeBa, FO.B. (2013). HerocynapcTBeHHBIC BOOPYKCHHBIC TPYIIITBI U MEXKIYHAPOIHOE
ryMaHuTapHoe npaBo. Mockogckutl acypran medxicoynapoonozo npasa, 3 (90),8.

4 Cripxaes, A.A. (2013). OmgemcmgenHOCHb YACHBIX 60EHHBIX U OXPAHHBIX KOMAAHUL 8 MENCOYHAPOOHOM
2yMaHumapHom npase. aproped. auc. ... kKaun. opua. Hayk: 12.00.10 — MexayHapoHOe Mpago.
EBpomeiickoe npaBo. Mocksa, 3.

® Komsipos, .., ITyseipesa, FO.B. (2013). HerocyqapcTBEHHbIE BOOPYKCHHBIE TPYIIIIBI H MEKIYHAPOLHOE
TYMaHHTApHOE MPaBO. MOCKOBCKULL HCypHAL MeCOYHAapooHo2o npasa, 3 (90),8.

® Cripxacs, A.A. (2013). OmeemcmeeHHoCmb 4acmHbIx B0CHHbIX U OXPAHHBIX KOMNAHUIL 8 MEHCOYHAPOOHOM
cymanumapuom npase. aBroped. muc. ... kaua. ropua. Hayk: 12.00.10 — MexayHapogHO€E paBo.
EBpomeiickoe paBo. Mockaa, 3.
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Hocnimpkyoud HOpMaTHBHI Ta JokTpuHanbHi Bu3HaueHHs [IBOK, A. A.CupxaeB n0 0O3HaK
MPUBATHOI BIHCHKOBOI Ta / ab00 OXOPOHHOI KOMIIaHIl BiHOCHUThH: HaJaHHS HOPUIUUYHUMH OCOOAMHU
MIPUBATHOTO TIpaBa IIOCIYT OpraHizamisM ITyOJiYHOTO TIpaBa; IOTOBIpHA OCHOBAa HANAHHA ITOCIYT
(KOHTpaKT, JileHsist a0 J03BiN); BiAIIATHA OCHOBA HAJaHHS MOCIYT; Mepeaaya BiliChKOBHX Ta OXOPOHHUX
dyHKil 1epkaB, a TAKOXK MiKHAPOIHHUX OpraHi3aliil Ha ayTCOPCHHT MPUBATHUM KOMIIAHisAM .

Omxe, cucremarusyroun o3Haku I[IBOII, 3a crymeneM 3Ha4ymiocti 1 (haKkyJIbTaTUBHOCTI MH
BHIIUIIEMO O0OB'SI3KOBI 1 aKyIbTATHBHI O3HAKH.

OO60B's13K0BI, IO AO3BOJISIOTH 1eHTH(IKYyBaTh AaHi iHcTUTYLIT sk [IBOII i BigpisHuTH Bix mogiOHUX
opramizamiii: 1) mpuBaTHHNA, Hemep)KaBHUN XapakTep, 2) KOMEPIIHHWA XapakTep, CHPsIMOBAHICTh Ha
OTpUMAaHHS NMPUOYTKY; 3) IHCTUTYITiaNi3allis, ICHYBaHHS Y BU3HAUCHIHN 1 JIETalbHIA OpraHi3amiitHO-TIpaBoBiit
¢dopwmi; 4) cipsMOBaHICTh HA BUKOHAHHS OXOPOHHUX Ta / a00 BIHCHKOBUX (QYHKIIH.

@akynpraTuBHI, nputamanHi okpemuM I[IBOII, abo B mNeBHHX CHTyalisX, MPOTE JOCTATHBO
rommwpeHi: 1) iHo3eMHM a00 IHTEpHAMIOHATBLHUN CKIIA] Moo Kpainu mnepedysanus (ctoponu 3K), 2)
BOEHI30BaHiCTh; 3) 030pO€EHICTh; 4) MIANBHICT Y Mepio 30pOHHOr0 KOHQIIIKTY; 5) BXOIKEHHS O CKIamy
THK.

HesBaxaroun Ha BiJHOCHY HOBH3HY SIBHINA, ICHY€ 3HAa4YHa KITBKICTh WOTO AcdiHImiA. Y IhOMY
3B'13Ky A. M. MuxaitleHKo BKa3ye, 1o 6arato i3 3ampollOHOBAaHMX Ha CHLOTOMHINIHIA JEHh BU3HAYCHB €
a00 HA/ATO IUPOKHUMH, a0O0 JETaNTi30BaHUMH, aJie¢ HE OXOIUIIOIOTh BCIO CHEIU(IKY isTbHOCTI [IBOIL. ix
MO’KHA TTOMIIJTUTH HA: HETIPABOBI, aHANTI3 SKHUX, OJHAK, BAXKIUBUH 3 TOUKH 30py BHUSIBICHHS OCHOBHUX O3HAK
1 pyukmiit [IBOIT; qokTpuHANBHI, JOCHTIHKEHHS KX TO3BOJISE IPOCTEKUTH OCHOBHI TIOTJISIIA HA TIPABOBY
npupony i craryc [IBOII B 4OKTpHHI Mi>KHAPOAHOTO Ta HALIIOHAIILHOTO TIpaBa.

VY cnoBHuKy «BiifHa i MUp B TepMiHaxX 1 BU3HAYCHHSX» MPUBATHI BIICHKOBI KOMIIaHii BU3HAYAIOTHCS
SIK: «YTTOBHOBAXXCHI JeprKaBoIo, 0 HaliMae HeaepKaBHI MiIIMPUEMCTBA, SIKi CIICIiali3yIOThCS Ha BHKOHAHHI
sy 3aBJaHb 30POIMHMX CHII, y TOMY YHCIIi B JOKATbHEX KOH(IIKTAX»".

B. M. HeenoB mig mnpuBaTHUMH BiHCHKOBUM KOMIAHISIMH PpO3YMi€ HeAep:KaBHI KOMepIiiiHi
CTPYKTYpH, 110 HAJAIOTh 3aMOBHHKY (y ToMy uncii nepkasi — K.I'.) BificbkoBi, OXOpOHHI, KOHCAJITHHTOBI,
JIOTICTHYHI YH {HII TTOCITyTH, TIOB'SI3aHi 3 IPOBEICHHSM BiliCBKOBHX OIEparliif 32 KOPIOHOM .

10. C. AnyxTiH Bu3Hauae MpuBaTHI BiCHKOBI KOMIaHii SIK KOMEpLiHY OpraHisaliio, sika CTBOpEHa
JUTST OTPUMAHHSI TIPUOYTKY MIJITXOM HaJTaHHS HAa OCHOBI JIOTOBOPIB IMOCIYT BIiICRKOBOTO Ta HE BIHCHKOBOTO
xapakTepy (B T.4. HABUAHHSA, CKilipyBaHHS IMepcoHay, 30ip, 00poOka Ta aHai3 pO3BiAyBaIbHUX TaHUX,
y4acTh y OOMOBUX JisiX, OXOPOHA CTPATETIYHUX O0'€KTIB TOIIO), MO Ji€ MEPEBAXKHO 3a MEXKaMH KpaiHU
TIOXOIKEHHSI, CITiBPOGITHHKH SIKOT HE € Jep/KaBHUMH CITyKOOBLIAMM .

Y «JlokymenTi MoHTpe» TpHUBAaTHI BIMICHKOBI Ta OXOPOHHI KOMITaHii BH3HAYAIOTHCS SIK «IIPUBATHI
MIANPUEMHHIIBKI Cy0'€KTH, SKI HaJalOTh BIMCHKOBI Ta / a00 OXOPOHHI IMOCIYTH, HE3aJIEKHO BiJ TOTO, SIK
BOHHU cebe XapaKTepu3yIoTh. BifiCbKOBI Ta 0XOpOHHI MOCIYTH BKJIIOYAIOTh, 30KpEMa, 030pOEHY OXOpPOHY Ta
3aXHUCT JIOJeH 1 00'€KTiB, HAPUKIIAT TPAHCIIOPTHUX KOJIOH, OY/IiBEJb Ta 1HIITNX MiCIlb; TEX0OCITyrOByBaHHS
Ta eKcIuTyaTarifo OOWOBHMX KOMIUIEKCIB; YTPHUMaHHS IIiI BapTOIO B'S3HIB; Ta KOHCYJIHTYBaHHS a0o
MiATOTOBKY MiCLIEBUX BIHCHKOBOCITYXOOBIIIB 1 OXOPOHIIIBY .

VY I'maBi «Buznayenns» [Ipoexty MoaenbHOT0 3aKOHY PO MPUBATHI BIHCHKOBI 1 OXOPOHHI KOMMaHii
Bim 10 >xoBtHA 2008 p., MmO po3pobneHuit ToBapHCTBOM MiXHAPOIHOTO TIpaBa IMTaTy BiCKOHCIH,
BU3HAYAIOTHCSl TOHATTS NPUBATHI BiHCHKOBI Ta OXOPOHHI KOMIIAHii, NMpWBaTHI BiHCHKOBI KOMMaHii i

! Coipxaes, A.A. (2012). CpaBHHTEIBHO PABOBOE HCCIICIOBAHNE TEPMUHA «4aCTHAS BOCHHAS KOMITAHHS.
Meoicoynapoonoe nybauunoe u wacmmuoe npago, 1,20.

2 Muxaiinenxo, A.H. (2010). Pecynuposarue dessmenbHOCMU YACMHBIX GOCHHIX U OXPAHHBIX KOMNAHULL 8 30HAX
600pycennvix Kongaukmog. Mocksa: U3a-so PAI'C, 16-23.

% Boitua i MHp B TePMUHAX ¥ OIpPEIENCHHUsX. Boenno-noaumuueckuii ciosaps (2011). Mocksa: Beue.
<http://www.voina-i-mir.ru/about>.

* Heenos, B.M. (2013). IIpobremsbr ucnorb308anust 20Cy0APCMEAMU YACIHBIX 60CHHBIX KOMNAHUIL 6
3apy0OedCcHbIX Onepayusax. IUC. ... MAaTUCTPa: MarucTepckas mporpamma «CTpaTerudyecKue UCCIeA0BaHMIs.
Cankr-IlerepOypr, 21.

® Anyxtu, 10.C. (2008). Ilpecmyntocms 4acmubix 60eHHbIX KOMRAHULL: NOHAMUE U NPOMUBOOCTICIMBUE:
aBroped. auc. ... KaHm. opu. Hayk: 12.00.08 — yrojgoBHOE TpaBO M KPUMHHOJIOTHSI; YTOJIOBHO-
ucnogHUTeNbHOE paBo. CankT-ITerepOypr, 9.

® JToxymeHT MOHTPE 0 YaCTHBIX BOGHHBIX M OXPAHHBIX KOMIIAHUAX. Mamepuaisl pecuoHanbHo2o ceMunapa Ois
cmpan Cegepo-Bocmounou u l{lenmpanvrou Azuu. Y nan-barop, Monromus, 12-13 oxtsopst 2011 r.
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npuBaTHI oxopoHi kommadii. ll{ono mepmioi BkasyeTbes, UI0 MPHUBATHI BiICBKOBI Ta OXOPOHHI KOMMaHii
«BITHOCSITBCS, TOJIOBHUM YMHOM, J0 MPUBATHUX HOPUAMYHHX OCIO, SKI BUKOHYIOTh (PYHKIII BiCHKOBHX,
rouirii, cry>x0 Oesrekn abo HamarTh CYIYTHI IOCIYTH, 1 MPAIIOIOTh 32 KOHTPAKTOM 3 (heaepaTbHIMA
ypsiaamMu, Iep:KaBHUMU YIIPABIiHHIMU, MIXKHAPOTHUMH MIKYPSIOBUMH Ta HEYPSAAOBUMHU OpraHi3allisiMu; a
TAaKOXX A0 TPAaH3UTHUX 1 MPUBAaTHUX KoMmadii. Lle# TepmiH mignarae po3mMpeHOMY TIyMaueHHIO, aje
BKJIIOYAE, SIK MiHIMYM, BCi Ji104i BcepeanHI KpaiHu 1 3a ii Me:kaMu KOMITaHii, CIBPOOITHUKA KX 030pO€H1
a00 IPONILIHN CIIeliaIbHy I ATOTOBKY 3 MeToro yuacti y 3K» (4. I1)'.

VY Ilpoext KouBeHuii (m. a cT. 2) «npuBaTHa BilicbkoBa Ta / a0 OXOpOHHa KOMIIaHis (IpUBaTHI
BIMICHKOBI Ta OXOPOHHI KOMITaHii)» O3HAYa€ KOPIIOPATHBHE YTBOPEHHS, [0 HAMAETHCSI Ha KOMITCHCAITIHHIN
OCHOBI BIHCHKOBI Ta / a0 OXOpPOHHI IMOCIIYTH, 110 3a0e3MeuyoThes (DI3UUHUMHU Ta / a00 IOPUINIYHUMHU
ocobamm»’.

VY «llepernssHyToMy THMYacOBOMY KEpPIBHHUIITBI BJIACHHKAM, OIeparopaMm 1 KalliTaHaM CyIeH 3
BHKOPHUCTAHHS Ha CyAHaX B paiioHI BHCOKOTO PH3UKY IEPCOHANTy 030pOEHOI OXOPOHM, HAWHATOTO 3a
NPUBATHUM KOHTPAKTOM» BHKOPHCTOBYETHCS MOHSTTA 1 HAaJaHO BHW3HAYCHHS NPUBATHUX KOMIAHIN 3
OXOpPOHHM Ha MOpi: MPUBATHI MiAPSAHWUKU, HaWHATI IS TOTO, MO0 BOHM HAJaBalld HAa CYJHO IEpPCOHAl
OXOpOHH, SIK 030POEHHIA, TaK i He 030POEHMIA, IS 3AXUCTY Bif MipaTCTBa’.

Takum 4rHOM, KpiM BiJOOpaKCHHS Y BH3HAYCHHSIX POJOBHX 1 BUIOBHX O3HAK, BAXKJIMBE 3HAYCHHS
st xapakrepuctuku [IBOII MatoTh KaTeropii «BiCHKOBI Ta OXOPOHHI MOCIYTH».

Icayrots pizHi knacuikaiii [IBOII, mo BUKOPHCTOBYIOTH pi3Hi mmigctaBu. OJHa 3 HMX — CTYIiHb
3aIY9eHOCTI y 30poitHuit KOHQUIIKT. Y mpoMy 3B's13ky Ponbd Yeccenep moxinse [IBOII nva tpu rpynu: 1)
«BIACHKOBI (ipMu 0O0HOBOI MiATPUMKH» — MPOMNOHYIOTH OE3MOCEpPEeNHIO Y4acTh CBOIX CIiBPOOITHHKIB B
00l0BUX AisIX IX KiNBbKICTh HEBEJIHKA, 2) «BIHCHKOBI KOHCYIbTalilHI QipMI» — pO3TALIOBYIOTHCS Biapasy
3a JiHI€ «QpOHTY», diana3oH iX AISUIBHOCTI — BiJl HABYaHHS PO3poOIll cTpaTeriii 10 opraHizaiiii BeaecHHs
OoiioBux [iil; 3) «BIHCBHKOBI MOCTaYaNnbHUIBKI (QipMU» — 3HAXOAATHCSA Aaii Bix (POHTY, IX AisUTBHICTH
OXOILTIOE BCHO cdepy MaTepiaJbHO-TEXHIYHOTO IIOCTa4aHHS — BiJ 3a0e3MedeHHs pecypciB 1o iX
TPaHCIIOPTYBAHHS .

I1. Ciarep sk KpuTepiii BUKOpHUCTOBYe xapaktep Hamanux [IBOII mocayr i piBeHb 3acTOCYBaHHS
cuny, 1 Buainse: 1) BiicbkOBI mpoBaiaepu; 2) BIHCHKOBI KOHCYJIBTaHTH (KOHCYJNBTAaTMBHUH CympoBifn i
HaBUaHHA); 3) CTPYKTYpPH BIHCHKOBOi IMATPUMKH (pO3BifKa, THJIOBE 3a0e3IMCUCHHS, OpTaHi3allis
XapdayBaHH, PO3MILIIEHHS 0COOOBOTO CKIay) .

[HIIMM KpHUTEpieM Moske GyTH HasBHICTH 260 BiACYTHICTS y mepconany 36poi’. Lieii kpuTepiit J0CHTb
ICTOTHHH, XapakTepu3ye 030pOEHICTh MIAMPUEMCTBA 1 MOXKE BIUIMBATH Ha BigHeceHHs nepconairy [IBOIT
10 KOMOATaHTIB.

Buxonsum 3 mpaBoBoro crarycy mnepconary, [IBOIlI B mepiom 36poitHOro KOH(IIKTY, MOKHA
MOMUTUTH HAa Taki TPYIU: 10 HAJISKHTH 0 0COOOBOTO CKIIAAy 30pONHHMX CHII CTOPOHH KOH(IIKTY; IO
BIIHOCHUTHCS IO IHIIUX BHIB KOMOATaHTIB; IO BiJHOCHTHCS IO 0Ci0, sIKI HACTYHalOTh 3a 30pOWHUMH
CHJIaMH; HalilMaHIIiB; «HE3aKOHHUX KOMOaTaHTIB» (III0 HE IIIJTKOM BIATIOBiIa€ KOHBEHIIHIHN Kiacudikaritii);
IMBiNbHE HACEICHHS .

! Draft international Convention on Private Military and Security Companies <http://txtshr.com/download/law-
10496/10496.doc>.

% [poext Mesk/IyHapOIHO# KOHBEHIIHH O KOHTPOIIE, HA30Pe H MOHHTOPHHIE 3@ YaCTHBIMH BOCHHBIMH I
OXpaHHBIMU IpeAnpuaTHsMu oT 13 urons 2009 . <http://mgimo.ru/files/121626/project.pdf>.

® [lepecMOTpPEHHOE BPEMEHHOE PYKOBOICTBO COGCTBEHHMKAM, ONIEPATOPAaM H KAIMTAHAM CY/IOB 110
UCIIOJIb30BaHMIO Ha Cy/iaX B paifoHe BBICOKOT'O PUCKa MepCOHajla BOOPYKEHHON OXpaHbl, HAHATOTO 110
4acTHOMY KOHTpakty: L{upxynap Komumema no 6ezonacnocmu na mope UMO om 25man 2012¢.
(MSC.1/Circ.1405/Rev.1)

4 VYaccenep, P. (2007). Boiina xkax ycayea. Mocksa: Ctonuna-IIpuHT.

® Singer, P. (2003). Corporate Warriors: The Rice of the Privatized Military Indus@yrnell University Press,
New York, 91.

®yaccenep, P. (2007). Boiina kax ycayea. Mocksa: Cromnuma-IIpusT.

" Pycunosa, B.H. (2009). IIpo6ieMbl MEKIYHAPOIHO-IPABOBOTO PETyINPOBAHHS ICATEIBHOCTH YaCTHBIX
BOSHHBIX M OXPaHHBIX MPEANPUATH. Poccutickoe npaso ¢ Unmepueme: sicypuarn, 5.
<http://www.rpi.msal.ru/prints > /200905 3.html>.
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IcHyroTs i iHmi knacudixanii', BiAMOBIZHO 10 SKMX MOXHA BHAUIMTH 4oTHpH rpymu IIBOII: 1)
KoMIaHil BificbkoBUX mocayr (military provider companies) HaJarOTh KIII€HTaM TAaKTUYHY HIATPHUMKY B
xomi OoioBHX miif, BKIIOYalOuM Oe3mocepeaHhO ydacTb B OOMOBHX OIeEpalisx, camMe Taki KOMIIaHii
3BHHYBayyBaJld B HAalMaHCTBI uepe3 iX arpecMBHI METOOM NMPH BUKOHAHHI KIIEHTCHKHUX 3aMOBJICHB; 2)
BICHKOBI KOHCANTHHIOBI KommaHii (military consulting companies) HalarOTh MUPOKUN CHEKTP MOCITYT —
CTpaTeriyHe IUTaHyBaHHs, pedopMyBaHHS 30pOMHMX cui, Oe3lmocepeHE TPEHYBaHHS apMIHChKUX
MiIPO3A1TIB, HABYaHHSA pOOOTI 3 HOBHUMH THIIaMU 030pO€HB; 3) KOMITaHil BiMChKOBOI JloTicTUKH (military
support companies) 3aliMarOThCS TUJIOBUM 3a0€3MEUCHHSIM BIiChK 1 OYMiBHHIITBOM BiiCBKOBUX OO0'€KTiB,
00CITyTOBYIOTh apMIMChKI KOMITIOTEpHI CHCTEMU abo CKIaAHi cucteMu 030poeHb; 4) IlpuBaTHI 0XOpOHI
Komrraii (private security companies) AifOTh 3a3BHYail B 30HAX OOMOBHX IiHi 1 3aJI€)KHO BiJi OOCTAaHOBKHU
MOXYTb IPOBOJUTH GOHOBI Oneparii IpoTH MiCIeBHX MApTH3aHiB a00 GAHIUTIB Mi Yac 3aXHUCTy 00'eKTiB .

Ha nymky B. lO. KpameninHikoBa, icHye Tpu KaTeropii mpuBaTHHX BiiCBKOBHX MiAPAJHHKIB: 1.
«ITocTauanbHUKIY 320€3MeUyIoTh MiATOTOBKY Ka/piB i IPUBATHI OXOPOHHI TOCTYTH B 30HI KOH(IIKTIB. Ix
nii (3a cratytom) cyto oboponHi (Blackwater, Triple Canopy, Executive Outcomes); 2. «KoHcanTuHTOBI»
¢ipMH HamalTh y PO3MOPSHKEHHS 3aMOBHMKA BiJCTaBHUX cTapmux odimepiB, MmO BOJOAIIOTH
CTpaTEeTIYHUMHU 3HAHHSIMH, aJMIHICTPAaTHBHUMH 3II0OHOCTAMH 1 JOCBimoM pobotn. KoHcynpTanTHm HE
OepyTh ydacTh Oesmocepenubo B 30poitHmx 3iTkHeHHSX (MPRI); 3. Kommanii MarepianbHO-TEXHIYHOT
niarpumku (KBR, Halliburton) 3a0e3neuyroTs mocrauaHHs, THIOBI (GYHKLII 1 JOTICTUKY, iX CHiBPOOITHUKU
— IUBUIBHI OyMIiBENBHWKH Ta 1H)KCHEPH 3 JTOCBIIOM pOOOTH B 30HI Oo¥oBmX miil. Takum gmHOM, IO
BiffCHKOBHX ITiAPSAIHUKIB BiHOCATBCS 1 BAXKKOO3OPOEH] OXOPOHII, i 6e336p0iiHi LHBINbHI IHKCHEPH .

Sk BBaxkae Ponmpd Yeccenep, HezanexHO Bif TOTO, siKa KiacuQikalisi BAKOPHCTOBYETHCS, Pi3HUII
mix [TBOII 3aMImIaeThesl BEIBMU HEUITKOK i JOCHTh YMOBHOMO', 0COGIMBO 3 YpaXyBaHHAM MOXIMBOCTI
BIAMMOBIMHOCTI OKpeMuXx Miapo3autiB (cmiBpodiTHHKIB) [IBOII pi3HuM KpuTEpisM i BHKOHAHHS Pi3HUX
(GyHKIH.

TIBOII Mo3XyTh BUKOHYBaTH pi3Hi pyHkmii’. Cepen Hux: 1) 3a6e3neuenns MaTepiaabHO-TEXHIYHOTO
MTOCTavYaHHs (THJIOBOTO 3a0€3IEUeHHs) BIMCHK, TEXHIYHE OOCITYrOBYBAaHHS CHCTEM 30poi, 2) CcympoBix
BaHTaXiB (koHBOiB) OOH; 3) HaB4aHHS, MArOTOBKA Ta KOHCYJILTYBaHHS 30pOHHUX CHII 1 chi Oe3neku; 4)
Habip 0coOOBOrO CcKIaay Uil aMepPUKaHCHKOTO KOHTHHI'CHTY MIDKHApOIHUX TMONIUEHCHKUX MICii,
MIITOTOBKA TOJIIEHCHKUX CHJI, 1 YIPABIIHHSI HAMH, 5) OXOpOHA aepoTOPTiB; 6) OXOpOHA €HEPreTHUIHUX
cUCTeM, HaTOBHX IIOJIB, TPYOONPOBOAIB Ta 1HIIOI KPUTHYHOI iHPPACTPYKTYpH; 7) OXOPOHA MOCONIBCTB 1
I7IaB JepkaB; 8) HalaHHs TOCIYT BiIMCHKOBHX MepekianadiB; 9) ympaBiiHHS B’SI3HULSMH, IPOBEICHHS
JOTMHUTIB MiJO3pIOBaHMX 1 monoHeHux; 10) po3MiHyBaHHS MIHHUX IOJIiB 1 3HUILEHHA OO€MpHUIACiB, IO HE
BUOYXHY/IH; 11) IpOoTHIIOXKEKHUM 3axucT 12) 30ip po3BiAyBajabHOI iHGOpMAIIil, 3M1HCHEHHS aBiapO3BiaKH,
BEIICHHS MTOBITPSHOTO CIIOCTEPEKEHHSI; 13) 3aXHCT CyneH Bix mipaTiB; 14) AisUTBHICTE Y chepi OXOpOHH.

3 MEeTOI0 PaBOBOTO aHaJli3y, Ha HAIll TIOTJIs, BaXKIIMBUM KpuTepieM kinacudikauii [IBOIT e: Hananas
MOCITYT Jiep>kKaBHUM a00 MPHUBATHOIPABOBUM CYO'€KTaM; HISUTHHICTH HA TEPUTOPIl AEepKaBU TOXOHKEHHS
a00 1HO3eMHOI JIEpKaBU; MiSIBHICTH B YMOBaX MHPHOrO 4dacy abo 30poHHOro KOH(MIIKTY MIXKHAPOIHOIO
a00 HEeMDKHAPOAHOTO XapakTepy; Oe3rnocepeHs y4acTb EPCOHANTY Y BIHCHKOBUX JisIX UM OMOCEPEIKOBaHA
y4yacTh y BIHCHKOBHX JifX; HASBHICTb y MEPCOHATY CTAaTyCy KOMOATaHTIB; HasBHICTh y MEPCOHANY O3HAK
HallMaHIiB.
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LAWFUL ACTIVITY IN AN EXCLUSIVE (MARINE)
ECONOMIC ZONE OF UKRAINE: THE WAYS
OF IMPROVEMENT OF LEGAL REGULATION

The article analyzes current state of the legislative support for regime of legitimate activity in the
exclusive (marine) economic zone of Ukraine, states on its flaws and suggests ways to overcome
them. The author analyzes the Law of Ukraine “On Exclusive (Marine) Economic Zone of
Ukraine”, identifies the problems of regulatory enforcement of its norms; it is noted that they
significantly complicate implementation of the certain types of legitimate activities in this space
(the exercise of freedoms of the high seas, construction, operation and the use of artificial
islands, installations and structures, scientific marine researches). The need of elaboration and
adoption of some sub-legal acts for development of the Law of Ukraine “On Exclusive (Marine)
Economic Zone of Ukraine”.

Key words: sea spaces, an exclusive economic zone, jurisdiction, jurisdiction of a state in marine
areas, Ukraine, freedoms of the high seas, flaws in the legislation, law-making, scientific marine
researches, artificial structures in the economic zone.

The concept of a 200-mile exclusive economic zone (further — EEZ), originating in the seventies XX
century, turned into the institute of the international maritime law in operating time of the III Conference of
the UNO on a maritime law (1973 - 1982). Today norms on a legal regime of the use of the EEZ took
strong positions in the legislations of many coastal states using these sea spaces for the purpose of receiving
additional sources of energy and fishery. Introduction of the concept of the EEZ in a marine law became the
compromise solution of a question of borders and the essence of jurisdiction of the coastal states.

According to the article 55 of the UNCLOS’82', EEZ is an area beyond and adjacent to the territorial
sea, subject to the specific legal regime established in this Part, under which the rights and jurisdiction of
the coastal State and the rights and freedoms of other States are governed by the relevant provisions of this
Convention. However it is impossible to find out the valid status of an economic zone as it is defined in
UNCLOS’82, being based only on the article 55 as the legal status of EEZ is defined by all set of articles
containing not only in part V, belonging specially to a zone, but also in part VII of the UNCLOS’82,
concerning the high sea’.

EEZ is a sea area in which the sovereign rights of the coastal state are carried out for the definite
purposes. For all other purposes it is an area in which the fundamental principles of freedom of the high
seas operate. The provisions of the UNCLOS’82 on the EEZ became a reasonable compromise between
interests both coastal, and other states. In special literature it is noted that this area really will be under
control of the coastal state for the use of resources on condition of, of course, implementation of certain
obligations. On the other hand, it will be freedom of navigation and flight’. According to B. Oksman, in the
EEZ it is usually excluded a freedom of fishing and in a certain degree some other freedoms and the

! United Nations Convention on the Law of the Gedapted 10 December 1982, entered into force 16
November 1994). Overview and full text on UN official site.
<http://www.un.org/Depts/los/convention_agreements/convention_overview convention> (2015, October,
10).

2 Kyzapo, A.K., Mosuas, A.IL (1980). Tpersst Kordepenuust OOH 110 MOPCKOMY TIpaBy: JOCTHTHYTHIC
Pe3yJbTaThl M BO3MOXKHBIE IIEPCHIEKTUBBI ISl CYI0XOJCTBA. AKMYdibHble NPOOIeMbl MOPCKO20 NPABA U
MeANCOYHAPOOHO20 CYO0X00Ccmea, 24.

3 Henkin, L.A. (1975). Closer Look at Some Issues for Geneva — Oceans Policy, Marine Environment, and
Fisheries. Columbia Journal of Transnational Law, 14,57,
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measure of the corresponding rights of jurisdiction of the coastal state is established. However, in EEZ the
traditional role of the flag State isn't excluded .

It is important to emphasize that features of a legal status of EEZ are completely fixed in
UNCLOS’82 and the coastal state has no right "in a special way", to regulate without the provisions of the
UNCLOS’82, acting in a zone of freedom of the high seas only on the ground that the zone is subordinated
to "a particular legal regime" *.

It should be noted that the UNCLOS’82 doesn't formally consider an economic zone as the zone
which is in the high sea (as it is known, EEZ is devoted the part V of the UNCLOS’82 named as "an
exclusive economic zone"). At the same time, taking into account the aforesaid about the legal regime of
the EEZ it would be more reasonable to consider it as a zone of special jurisdiction of the coastal states in
the high sea’.

The EEZ legal institute, having gone a long way of formation and development is present practically
at all modern legal systems of the coastal states. Ukraine didn't become an exception — the Law "On
Exclusive (Maritime) Economic Zone of Ukraine"* (further — the Law) was adopted in 1995 — in four years
prior to the ratification of the UNCLOS'82’. Thus, it is necessary to recognize a full compliance of
provisions of the law to the relevant provisions of the UNCLOS'S82, but also the realization of the
provisions of the law remains rather difficult owing to the absence of the legislation that will develop them.

The single questions connected with a legal regime of the activity and the legal status of the EEZ was
considered by A. L. Kolodkin, S. P. Golovaty, S. V. Molodtsov, A. L. Makovsky and many others.
However their development concerned, generally, the general aspects of the use of this sea space, the
history of formation of the legal category "EEZ", its legal status and legal regime according to the
UNCLOS’82. Thus, the analysis of the domestic legislation on EEZ, particularly the Ukrainian, regarding
its compliance with the norms of the UNCLOS'82, and also a current state of the legal support of the regime
of the EEZ of Ukraine wasn't carried out, that caused a choice of a topic of the present article, the basis
were provisions of the law of Ukraine about EEZ and the analysis of the massif of regulatory base
providing their action.

The first articles of the Law (1 - 5) are devoted to the definition of the legislation, concept and
delimitation of EEZ, the sovereign rights and the volume of jurisdiction of the state Ukraine in this sea
space, and also to cooperation with other states for the purpose of control coordination of the EEZ live
resources of Ukraine, their preservation, investigation and optimum use, carrying out scientific researches,
protection and preservation of the maritime environment. The norms enshrined in the specified articles have
general character, are identical to norms of UNCLOS’82 on EEZ and don't need additional legislative
providing.

However the next article (6) of the Law deserves additional attention, as in part 2 it contains norm
that in the exclusive (marine) economic zone of Ukraine, all States, whether coastal or land-locked, shall
enjoy, subject to the provisions of this Statute and other relevant legislative instruments of Ukraine, as well
as the generally recognized norms of international law, freedoms of navigation and overflight and of the
laying of submarine cables and pipelines, and other internationally lawful uses of the sea related to those
freedoms.

Thus any concrete procedure of the listed kinds of activity (freedoms) — navigation and flights, laying
of underwater cables and pipelines, other types of use of sea space, lawful from the point of view of the
international law, — in Ukraine it isn't developed today that, in our opinion, considerably complicates
implementation of the specified kinds of activity.

Article 7 of the Law "Conservation and utilization of fish and other living resources", having
mentioned in p.1 about taking measures to preservation of live resources, generally concerns their use and

" Oxman, B.H. (1977). The Third United Nations Conference on the Law of the Sea: The 1976 New York
sessions. American Journal of International Law, 71,2,3.

? Kosanes, ®. (1979). DkoHOMUUECKAs 30HA H €€ IPABOBOH cTaTyc. Mexcoynapoonas scusns, 1, 66.

3 Kamuukun, T.®. (1981). Peowcum mopckux npocmpancmes. Mocksa: YOpuanaeckas murepatypa, 130.

*3axon npo euknouny (mopcvky) exonomiuny sony Vipainu 1995(Bepxosra Paxa Vipainn). Bidomocmi
Bepxoenoi Paou Ykpainu, 21, 152.

> 3akon npo pamugpirayito Konsenyii Opeanizayii O6' eonanux Hayiii 3 mopcwkozo npasa 1982poky ma Yeoou
npo imniemenmayito Yacmunu X| Konsenyii Opeanizayii O6'eonanux Hayiti 3 mopcvko2o npasa 1982poky
1999(BepxoBHa Pama Ykpaiun). Bioomocmi Bepxosnoi Paou Ykpainu, 31, 254.
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in this part it is provided with the relevant legislation, namely the Order and conditions of the use of fish
and other water live resources of the exclusive (marine) economic zone of Ukraine approved by the
resolution of the Cabinet of Ministers of Ukraine of 13.08.1999 No. 1490'. Concerning the preservation of
these resources in the considered space provisions of the law of Ukraine of 08.07.2011 norms act of the
Law of Ukraine "About fishery, an industrial fishing and protection of water bioresources", in which are
provided along with measures for preservation of live resources in internal waters, the territorial sea, on a
continental shelf, separate actions in EEZ (a stop and survey of the vessel which are carrying out trade of
water bioresources, suspending and the termination of the trade, imposing fines).

The same Law "About Fishery, an Industrial Fishing and Protection of Water Bioresources", and also
mentioned Orders and conditions ... provide also the following article (8) of the Law, named "Anadromous
fish stocks" concerning their preservation and restoration.

It is also necessary to recognize the article 9 of the Law "Enforcement of the legislation of Ukraine
on the exclusive (marine) economic zone" is provided. In this direction in Ukraine operates the Provision
on an order of protection of the sovereign rights of Ukraine in its exclusive (marine) economic zone
approved by the resolution of the Cabinet of Ministers of 12.06.1996 No. 642’ and Orders and conditions
mentioned above. In particular, the Provision on an order of protection of the sovereign rights ... provides
that protection of the sovereign rights of Ukraine in its EEZ and control of realization of the rights and
discharge of the obligations of other states in it, the Ukrainian and foreign legal entities and individuals, the
international organizations are carried out by the State frontier service, the bodies of fish conservation of
the State Committee of Fish Industry and the bodies of the Ministry of Ecological Security.

Officials of these bodies have the right to stop and examine vessels, other watercrafts conducting
trade of fish and other water live resources, search, research and operations connected with such trade and
other works in EEZ, to check documents for implementation of fishery and other works; to stop or suspend
fishery and other works in case of violation of the law about EEZ or lack of permission (coordination) to
their carrying out; to visit, examine and be on the artificial islands, installations and constructions which are
in EEZ and also to check the documents certifying the right for work and a construction of artificial islands,
installations, constructions and establishment of safety zones round them; temporarily to forbid (to stop) the
sea scientific researches which are carried out with violation of requirements of the legislation on EEZ or to
stop them in the cases provided by the legislation; to detain the vessels allowing violations of the law of
Ukraine or norms of international law and to bring them in one of foreign not warships, ports of Ukraine,
open for calling; to apply penalties; to use transport services and means of communication of industrial
vessels of the foreign states which are carrying out fishery or other works in EEZ of Ukraine according to
agreements in force or permissions.

The article 10 of the Law on «Artificial islands, installations and structures» says: “In its exclusive
(marine) economic zone, Ukraine shall have the exclusive right to construct and to authorize and regulate
the construction, operation and use of artificial islands, installations and structures for the purpose of
conducting scientific research, exploration and exploitation of the natural resources and for other economic
purposes in accordance with the legislation of Ukraine” represents an example of almost "dead" norm as the
order of carrying out similar acts as the current legislation of Ukraine isn't provided. There is a considerable
gap in the legislation as creation and operation of such constructions needs detailed study and adoption of
the relevant special legislation.

The articles 11 “Ukrainian jurisdiction over artificial islands, installations and structures” and 12
“Maintenance and operation of artificial islands, installations and structures” of the Law specify, that
Ukraine shall have the exclusive jurisdiction in its exclusive (marine) economic zone over artificial islands,
installations and structures, including jurisdiction with regard to customs, fiscal, health, safety and
immigration laws and regulations. Ukraine may establish safety zones around such artificial islands,

! ITocmanosa npo 3ameepodicers nopsoKy i M08 GUKOPUCTIAHHS PUGHUX M THIUX BOOHUX JICUBUX PeCypPCia
sukmouHol (MOpcoKkoi) exonomiunoi 30nu Ykpainu inozemuumu opuousnumu i gizuunumu ocobamu 1999
(Kab6inetr MinictpiB Ykpaian). Ogiyitinutl éicnux Yxpainu, 33, 145.

% 3akon npo pubhe 20cn00APCMB0, NPOMUCTO8e PUbATLCME0 Ma OXOPOHY 800Hux Giopecypcie 2011(BepxoBHa
Pana Yxpainu). Bioomocmi Bepxosnoi Padu Yxpainu, 17, 155.

3 [locmanosa npo sameepodicennsi Ilonosicenns npo nopsioox 0XopoHu cysepeHnux npae Yxpainu y ii euxarounii
(mopcoxitr) exonomiuniti soni 1996(Kabiner Minictpis Ykpainuu). Ogiyitinuii catim Bepxosnoi Paou
Yxpainu. <http://zakon4.rada.gov.ua/laws/show/642-96-> (2015, October, 10).
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installations and structures and determine in these zones appropriate measures to ensure the safety both of
navigation and of the artificial islands, installations and structures. The breadth of such safety zones shall
not exceed a distance of 500 metres around them, measured from each point of their outer edge, except as
authorized by generally recognized international standards or recommendations of the competent
international organization. Also it is pointed out that any installations, structures and equipment which are
abandoned or disused shall be removed as soon as possible and to such an extent as to create no obstacle to
navigation and fishing and no danger of polluting the marine environment. The construction of artificial
islands, erection of installations and structures, establishment of safety zones around them, as well as the
complete or partial removal of these installations and structures, shall be announced as decided by the
Cabinet of Ministers of Ukraine.

Thus, an order of establishment of the specified constructions, announcements of safety zones and a
form of the notice aren't settled by normative legal acts that as it is represented, in the conditions of active
search of the underground oil fields and gas in Ukraine, including on a sea-bottom within EEZ, aggravates
negative effect of a similar gap in the legislation.

Articles 13, 14 and 15 of the Law devoted to sea scientific researches in EEZ of Ukraine have also no
"continuation" in the current legislation, thus are in a great need in it as establish norms that marine
scientific research in the exclusive (marine) economic zone of Ukraine may be conducted only with the
consent of the specially designated Ukrainian authorities in accordance with the legislation of Ukraine and
with international treaties concluded by Ukraine; marine scientific research in the exclusive (marine)
economic zone of Ukraine may be carried out by all States, regardless of their geographical location, by
their juridical and natural persons and by international organizations, subject to compliance with the
legislation of Ukraine. In exercise of its jurisdiction, Ukraine shall have the right to regulate and authorize
marine scientific research in its exclusive (marine) economic zone. The specially designated Ukrainian
authorities shall grant their consent for marine scientific research in the exclusive (marine) economic zone
of Ukraine on condition that this research is carried out exclusively for peaceful purposes and in order to
increase scientific knowledge of the marine environment for the benefit of mankind and that it does not
endanger the natural environment. Ukraine may withhold its consent for marine scientific research to be
carried out in its exclusive (marine) economic zone by other States, their juridical or natural persons, or
international organizations if that research: 1) is of direct significance for the exploration and exploitation
of natural resources, whether living or nonliving; 2) involves drilling into the seabed, the use of explosives
or the introduction of harmful substances into the marine environment; 3) involves the construction,
operation or use of artificial islands, installations and structures.

All specified organizational aspects are only declared in the Law, and the concrete order of their
implementation is lack for today, is lack as well a form of information provided by the foreign states, their
legal entities and individuals, and also the international organizations for obtaining permission to carrying
out researches.

Thus, the carried-out analysis of the current legislation of Ukraine about EEZ showed that today
there is unresolved number of the problems connected with an embodiment in law-enforcement practice of
provisions of the law about EEZ and, as a result, of the UNCLOS’82 in Ukraine remain unsettled. It is
obviously necessary to develop and to adopt the following subordinate normative legal acts: The Procedure
of freedoms of navigation and flights, laying of underwater cables and pipelines, other types of use of EEZ
of Ukraine, lawful from the point of view of international law; The Order of a construction, operation and
the use of artificial islands, installations and constructions for sea scientific researches, investigation and
development of natural resources, and also other economic targets in EEZ of Ukraine, and also safety zones
round them; The Order of carrying out sea scientific researches in EEZ of Ukraine.
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BpaxoByroun BUILEBUKIIAICHE € CEHC MOJUINTH MIXKHAPOJHI TOTOBOPH Ha Ti, SIKi: ) BUKOHYIOThCS
CaMOCTIifHO (CaMOBHMKOHYBaHi) 1 0) CaMOCTIfHO BHKOHYBATHICS HE MOXYTh (HECaMOBHKOHYBaHi). Sk
0auuThCS, TaKe PO3MEXKYBAHHA B MeXaX MDKHAPOJHOTO TPYAOBOTO IIpaBa Ma€ BAXKJIMBE NMPAKTHUYHE U
TEOpPETUYHE 3HAYCHHS, 3a HOro [OMOMOrOI JepXaBa BHpimye mpoOnemy audepeHmianii CcBoixX
MDKHapOAHUX 3000B’s3aHb MPU peatizanii MbKHapOAHUX HOPM Y HaliOHAJbHY MPaBOBY CHUCTEMY, Ha JIBi
rpymu. [lepmma — e Ti 3000B’s13aHHS, K1 Iep)kaBa NMpHitMae Ha cebe Tpu peatizaiii MKHAPOIHHUX HOPM Y
HaIliOHAJIBHY MPABOBY CHCTEMY, 1 3 MOMEHTY BCTYITYy KOHBEHIIIT (MIXKHAPOIHOTO IOTOBOPY) B CHITY, TOTOBA
3a0e3MeYNT BUKOHAHHS TakUX 3000B’513aHb, TOOTO Taki 3000B’s13aHHS BUKOHYIOThCSI caMoCTiitHo. [Ipyra —
3000B’s13aHHA, (IMIDIEMEHTAIIIIO) peajlizamiio AKX Jep)KaBa B CHIy pPI3HUX MPUYHH, IMONITHYHOI 4YH
€KOHOMIYHOI CUTYyallii B JIepKaBi, He 3/1aTHA 3a0€3MeYNTH Ha JaHUH MOMEHT, 10 TOTO Yacy, ITOKW B Hei He
3’SIBUTHCA BiJNOBITHUX MOXXJIHBOCTEH, BOHA He OyJe MpuiiMaTH BHYTPIIIHBOJEP)KaBHI aKkTH (HAIPHUKIAM,
3aKOHH), sIKi € CBITYEHHSIM TOTO, 110 AEP)KaBa rOTOBA A0 BUKOHAHHS CBOiX MXKHAPOAHUX 3000B’A3aHb.

OTtxe, y 3B 3Ky 3 THM, IO Ti 3000B’sI3aHHS, SIKi X04a i 3aKpiIuIcHI B MIXKHAPOAHOMY JOTOBOPI, ajie
HE BH3HAHI TaKHMH, 10 € CAMOBUKOHYBAHUMH, - HE € IOPHIUYHO OOOB’SI3KOBUMH 0 iX BU3HAHHS, TOOTO
TaKuX, 0 HE nependavyaioTh MPUHHATTS BiINOBIJHOTO BHYTPILIHBOAEPKABHOTO aKTa, AJIS ACP)KaB BOHH €
CBOEPITHOIO JIEKJIApaIli€lo HaMipiB, MalOTh MOJITHIHO OOOB’SI3KOBHH XapakTep, IS IMIUIEMEHTAIlll SKUX
JeprkaBa MIOBUHHA BXKUBATH MAaKCUMYM 3yCHITb.

B. O. Tonctuk, 3a3Hadae, OO0 «MOAIOHMK MiAXiJg € KOHKPETHUM TaKOX 1 3 TOYKH 30py IpaBa
MDKHApPOJHHAX JOTOBOPIB. SIKIO K BUXOJWTH 3 1HIIMX KPUTEPIiB, TO HE BUKIIOYAETHCS CHUTYaIlis, 3a SKOi
neprkaBa, TMMOCHIAIOYNCh Ha BIICYTHICTh BHYTPIITHROIEP)KABHUX aKTiB, HE Oyje peaizoByBaTH HOPMHU, SIKi
JHIOTH CaMOCTIitHO» . Pe3toMyroun BHUIIE 3a3HAUCHE, MOXKIINBO BUSBHTH HEJONIKHM TAKOTO MiAXOIY, TOOTO
MOIJIMBO TepefdaunTH, L0 JAepkaBH 0e3 0co0iauBoi moTpeOM OyAyTh 3aTATyBaTH IEPEBEICHHS
MTOITHYHUX 3000B’s3aHb Y paMKax MKHAPOJIHHUX JOMOBJICHOCTEH B IOPUINIHI.

CymnepeyHuM B JiTeparypi € IUTAaHHSA, Y4 HAJICKHUTh «CaMOBHKOHYBAHICTH» 10 JOTOBOPY B LIJIOMY,
Y1 MOXYTh OKpPEMi HOTO MOJIOKEHHS OyTH CAaMOBUKOHYBAaHMUMH, a 1HII1 HECAaMOBUKOHYBaHUMH. Buxonsun 3
00’€KTHOI 3MICTOBHOCTI, HEOOXIZHO 3a3HAYUTH, IO HE MOXKHA Ha3BaTH SKAW-HEOYIh MIKHAPOIHUH
JIOTOBIp TaKWM, IO CKJIANA€THCA TUIBKH 3 HOPM, SKi MOXKYTh OyTH BHKOHAHI CaMOCTiHHO. Skmo B
MDKHapOJHOMY JIOTOBOPI HE MIiCTHUTHCS BKa3iBKa Ha Te, IO JUIA HOTO iMIUIEMEHTAIlli HEOOXiTHO BHIIATH
BHYTPIITHBOICP’KABHI aKTH, TO, IICH TIOTOBIp MyCHTh BH3HABATHCS TAKHMM, III0 BUKOHYETHCS CAMOCTIIHO.

Pazom 3 TMM, HEOOXiAHO BIAMITHTH, IO 3MICT MDKHApOAHOI HOPMH TPO TPAMIO € BaKIUBUM
KpUTEpiEM 3alliKaBJICHOCTI JepKaB y IMIUIEMEHTAIil Takoi MDKHApOAHOI HOPMHU. 3 OLHKH 3MICTY
MDKHAapOAHUX CTaHIApTiB y cdepi mpami MOYMHAETHCA IMPOLEC MPUAHATTS Jep)KaBaMH PillleHHS Mpo
VKIIAICHHS BIIMOBITHUX MDKHAPOMHUX JOTOBOPIB Ta iX IOMANBINOI IMIUIEMEHTAIlli Ta afamnTamii
HaIliOHAJIHHOTO 3aKOHOAABCTBA IO HUX. Ha mo3uiliro AepkaBy y BiAHOMIEHH] IMIUIEMEHTAIIli MIXKHAPOIHUX
CTaHAapTiB y cdepi mpawi, BETHKHHA BIUIMB Hagae (opma MiXHApOAHO-TIPABOBOTO PEryNIOBaHHSI, SKa
BHU3HAYAETHCS IOPUINYHUMU OCOOIMBOCTAMH BIAMOBIAHUX MIKHAPOMHUX AOKyMeHTiB. OTxe, Bia dopmu
MDKHApOIHO-TIPABOBOTO PETYIIOBAHHSA 3JICKUTh XapaKTep MIKHAPOTHUX 3000B’S3aHb NEpPiKaB IIMOZIO
IMITIEMEHTAalii M>KHApOJHHUX CTaHAapTiB y cdepi npami. Ilpu npoMy, B Mi>kHapOIHOMY TPYAOBOMY IpaBi,
MIXKHapOAHO-NIPABOB1 JOKYMEHTH, 1[0 CHPSMOBaHI Ha BPETYIIOBAHHS TPYNOBHX 1 TOB’S3aHUX 3 HUMHU
BIIHOCHH, III0 BHHUKAIOTh y cdepi MIDKHAPOAHOIO TPYAOBOrO IpaBa, MICTITh HOPMH JIBOX BH/IIB:
IMIIEpAaTHUBHI Ta TUCTIO3UTHBHI.

Crinx 3a3Ha4YMTH, IO iMIIEPaTUBHI HOPMHU MIKHApOIHOTO TPYAOBOTO MpaBa, NMepeadadaroTh LITKOM
KOHKPETHI TpaBWjia TOBEMIHKHA Cy0’€KTIB, SIKI BHKIIOYAIOTh MOXJIHUBICTh OyIb-IKOTO pIi3HOTO iX
TIyMA4eHHS HE TUIBKU B IOPHINYHOMY, ajie¢ 1 B COIIaIbHOMY IUIaHI, 1 XapakTepHI ISl MDKHAPOIHUX
JIOTOBOPIB, IO HampaBlieHI Ha 3aXHCT OCHOBHHMX NpaB JroauHH. CaMe y MeTi MiXHAapOJHO-TIPaBOBOTO
peryIOBaHHS 3aKJIaJeHO 3arajJlbHOJACMOKPATHYHUN 3MICT MDKHApPOIHOI HOPMH IIPO TPAITio, MPHUHHATHOL
JUTS pi3HUX Kpaid. Skmio, ckaxiMo, B cT. 4 Konsermii MOII Ne 87 mipo ¢cBoOo Ty acoliamii Ta 3aXKCT mpaBa
Ha opraHizaniio 1948 poky > BCTAHOBIIOETHCS, 0 OPraHi3alii MpaliBHUKIB HE MiAIAralOTh PO3IYCKy a6o
TUMYacOBili 3a00pOHI B aJMiHICTPATUBHOMY TOPSAKY, TO BEIbMH BaXXKO MNPHUIATH I[OMY IPaBHITY
TTOBEIHKY OyIb-SIKHI 1HIIIHAH, SK COIIaIbHUHN, TaK 1 IOPUANIHUN, 3MICT, YIM TOH, IKH B HBOMY 3aKJIaJeHO.
Otxe, AN ACIKUX HOPM, CIIPSIMOBAaHHMX Ha 3aXHMCT OCHOBHHX NpaB JIOAMHHU y cdepi mpaii Ta rapaHtii

" Tonerux, B.A. (2001). Hepapxus poccuiickozo u mexcdynapoorozo npasa. Mocksa: IOpaiit-M, 99.
? Kousertist Ne 87 mpo cBoGo1y acowiariii Ta 3aXHCT IpaBa Ha oprasisarito (HaGpanss dnaHOCTi 04 ums 1950
poxy). Ogiyivinuii caiim Bepxosnoi Paou Ykpainu. <http://zakon2.rada.gov.ua/laws/show/993 125>.
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CHPSIMOBAHHX Ha COLIAJIbHUN 3aXHCT, epeAdaueHIH TIIbKY IMIIEpaTUBHUN XapaKTep MOKIaJAeHINX HIMH Ha
nep’kaBu 00OB’SI3KiB, Ta BHKJIIOYAE BIAXWJICHHS BiJ 3MicTy Takux HOpM. Hampukman, cT. 5 MixHapoaHOT
KOHBEHIIiI mpo JiKBizamio Bcix hopM pacooi muckpuminamii Bix 21 rpymust 1965 p.', BcTaHOBmIOETBCS
0e3ymMoBHa 000B’S3KOBICTh BCiX JeprKaB-y4yacHHUIb 3a00POHHUTH 1 JIKBiILyBaTH PacoBY TUCKPUMIHALIIO Y
BCix ii popmax i mposiBax.

Pazom 3 TuM, MiXHapoAHE TpaBO 3aWINAE 3HAYHY CBOOOMY i IS JepXkKaB IOI0 BHOOPY
KOHKPETHHX CIOCO0IB pETryJIIOBaHHS B3a€EMOBITHOCHH MK HUMHU. JIMCIIO3UTHBHI HOPMH JIO3BOJISIOTH
BpaxoBYBaTW IHOWBiAyadpHI MOTpeOM 1 1HTEpecH MAepikaB, MPHUCTOCYBaTH MDKHApOAHI HOPMH [0
HAI[IOHATBHOTO MPABa Ta MPAKTUKH . barato 3060B’S3aHb AUCIIO3UTHBHOTO XapaKTepy, K MICTATHCS B
MDKHApOIHUX HopMax y cdepi mpari, HamalOTh JAepKaBaM MOXJIMBICTP CaMHUM BH3HAYaTH 00 €M
NpURHATHX Ha cebe 3000B’s3aHb, BUOMPATH Pi3HI cIIOCOOW iMIUIEMEHTAalii HOpM MIKHApOIHOIO IpaBa B
HallloHaJIbHE MPaBO JepXaBH, TOOTO 3AiMCHIOBATH ii LIISXOM BBEICHHS NPaBOBOI HOpMH, abo uepes
KOJIEKTHBHI YTONIH, 3a3HAYCHI MOJKJIMBOCTI 3IIHCHIOETHCS 3a JIOMOMOTOI0 TIIYMAdeHHS MIKHAPOIHUX
noroBopiB. Ilpn mpomy, Ha Hamy OyMKy, CIifi KepyBaTHCS 3araibHUM IPaBUIOM TIyMadeHHS, LI0
Mmictutecsl B cT. 31 (1) BimeHchkoi KOHBEHMLIi Mpo MpaBo MiKHAPOAHUX OTOBOPIB - JOTOBIp MOBHUHEH
TIYMA4UTHACS JOOPOCOBICHO Yy BIAIMOBIMHOCTI MO 3BHYAHHOTO 3HAYCHHS, SIKE€ CIIJ HaJaBaTH TepMiHAM
JIOTOBOPY B X KOHTEKCTI, a TAKOX B CBITJII 00’ €KTa Ta IiJIEH JOTOBOPY.

Pestomyroun BuIe3a3HadeHe, MOKINBO noroautucs 3 npodecopom I'. I. TyHKiHNM, SKHH 3a3HaUaE,
0 «IPHU PO3TISAAI CIIBBIIHOIIECHHS MDKHAPOAHOTO 1 BHYTPIIIHBOACPKABHOTO (HAIIOHAIHLHOTO) IpaBa
JiepKaB, HEMOXKITUBO, K 1e 3a3BUYail pOOUTHCS, 3BOJMTH CIPABY JIO MUTAHHS MPO MEPEBAKHY CHITY HOPM
MIXKHAapOAHOTO TpaBa HaJ HOPMaMH HalllOHaJBHOTO MpaBa 4 HaBmaku. [lpaBuiibHe pilieHHs mpobiemu
CHIBBiIHOLICHHS MIDKHAPOJHOTO 1 HAIIOHAJLHOTO IMpaBa MOXKE OyTH 3pOOJIeHO TiABKM Ha LUIAXY
3’SCyBaHHs PEAIbHOTO 3B’SI3KYy MIXK HUMH, B Mporeci (opMyBaHHS HOPM MIXKHApPOIHOIO IIPaBa, 3 OJHOTO
60Ky, 1 B IIPOLIECi 3aCTOCYBAHHS HOPM MIXKHAPOJIHOTO i HAIIOHATLHOIO [PaBa 3 IHIIOrO»”.

C. O. IsaHOB, JOCHIKYIOUH MTPOOIEMY CIIBBIIHOLICHHS Mi)KHAPOAHOTO Ta BHYTPIIIHBOJEP>KaBHOTO
rpaBa, 3a3Hadvae, 1Mo «MiKHApOIHE Ta HalllOHAIBHE (BHYTPIITHROIEP)KaBHE) TIPABO, — I1€ B3aEMOIIOB’ sI3aHi,
aje 1 BOJHOYAC CAMOCTIHHI CHCTeMH TpaBay. KopIoH MiX HUMH, — CIPaBEJIMBO BiA3HAYAB aKaJIEeMIiK
B. M. Kopeupkuii, — 10BOII JIETKO OKPECIUTH, SIKIIO BUXOAUTH 3 IPUHLUITY CYBEPEHITETY Ta HE3aIEKHOCTI
nepxapy *. Ha cnymmy nymxy C. O. [BaHOBa, OCKITBKH TPYIOBE IPABO € raTy33i0 HALIOHAILHOTO MPABa,
MOXXHa YITKO CKa3aTH: MDKHApOIHE INMPaBO Ta HaIllOHAIBHE TPYAOBE MPAaBO HHUHI ICHYIOThH CaMOCTIHHO.
Pa3zoM 3 TuM, iX CHIBBIJHOIICHHS Ma€ JACsSIKi OCOOJUBOCTi, 3yMOBIICHI TOJIOBHUM YHHOM THM, IO
MDKHapOAHI HOPMH Ta HaIlOHAJBHI HOPMH MNpPO Tpali0 MOKIMKAaHI PEryJIioBaTH OJHE M Te X KOJO
BIIHOCHH — TPY/IOBI BITHOCHHH, IO 3HAXOIATELCS y c(hepi BHYTPIIIHbOACPKABHUX CIIPAB.

BucHoBku. [IpoGiiemMa moroaxeHOCTI HAliOHAJILHOTO IpaBa 3 MIXKHAPOIHUM MPABOM Y IIJIOMY Ta 3
OKpEeMHMH HOTO ramy3siMd Ma€ BeJMUe3He HAyKOBE Ta MPAaKTUYHE 3HAUYEHHs, OCKUIBKM Bif ii BUpILICHHS
3QJIEKUTH e(DEKTUBHICTH BCHOT0 MIKHAPOIHO-TIPABOBOTO PETYJIIOBAHHS Tparli. 3aCTOCYBaHHSI MI>KHAPOTHO-
MIPaBOBUX HOPM, AOCATHEHHS IIUICH, IO B HUX 3aKJIaJCHO, OLIBIIOI0 MIpOI0 3aJIeKaTh Bill €(EKTHBHOTO
BKJIIOYEHHS iXHIX HPUMNHCIB O BHYTPIIIHBOJEPKABHOTO MpaBa, 3AiHCHEHHS! OpraHizaliiiHOl, BAKOHABYO-
PO3MOPSAAHUIIBKOL TisUTBHOCTI BiANOBIAHUMH JAEPKaBHHM OpraHaMH, MPaBO3acTOCOBHOI mpakTuku. OTxke,
MDKHApOIHO-TIPABOBI aKTH y cdepi mpari MIiCTATh HOPMH, SIKI MAlOTh IMIEPAaTHBHHHA XapakTep, TOOTO
HarpaBJIeHI Ha 3aXUCT OCHOBHHX NpaB JIOAWHH, OCOOIMBO IJISl THX iX TOJIOKEHb, JIe GOPMYIIIOETHCI METa,
3apaly AOCSITHEHHS K01 MPUHAMAaeThCs aHa HOPMA, Ta MOXKJIMBICTS ii IMIUIEMEHTALlil HAa OCHOBI BUIaHHA 1
3aCTOCYBaHHS JICPXKABOIO BIANOBIAHMX TIPABOBHX aKTiB. BaXIMBOIO OCOONMBICTIO MIXKHAPOIHOTO
TPY/ZIOBOTO TIpaBa € BUCOKHH pIBEHb JUCIIO3UTHBHOCTI HOro HOpPM, MO JO3BOJISIE BPaxXOBYBATH
iHAMBigyanbHi MOTpeOu Ta iHTEepecH HAepXaB, MPUCTOCYBATH MDKHApPOAHI HOPMH [0 HAIiOHAJIBLHOTO
3aKOHOJIAaBCTBA 1 MPAKTHUKH, HAJTAI0UH JIep>kKaBaM MOXKIIMBICTh CAMUM BH3HAYaTH 00’ €M IMPUHHATHX Ha cebe
3000B’s13aHb.

! MixkHapoHa KOHBEHIIis IPO TiKBixaLiio BCix GopM pacoBoi auckpuMiHaiii (HaGpanss dnHHOCTI 21 TpyIHS
1965 poxky). Oghiyitinuti cavim Bepxosnoi Padu Yxpainu. <http://zakonl.rada.gov.ua/laws/show/995 105>.

2 Munrasos, JI.X. (1990). Dpdexmusrocms nopm mesxicoynapodnozo npasa. Kazans: U3-o Kasanckoro yH-
Ta, 158.

3 Tynkun, T.U. (1974). Mescoynapoonoe npaso. Mocksa: YOpuz. mut-pa, 29.

* UBanos, C.A. (1964). IIpo6rembl mesicoynapodnozo pezymuposanus mpyoa. Mocksa: Hayka, 95.
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POJIb 3BBUMAE€BUX HOPM Y IIPAKTHIII
€BPOIIEMCBKOI'O CYY 3 ITPAB JIIOAWUHHU

Andrii Andreikiv
Ivan Franko National University of Lviv, Ukraine

THE ROLE OF CUSTOMARY INTERNATIONAL LAW
IN PRACTICE OF THE EUROPEAN COURT
OF HUMAN RIGHTS

The article examines the practice of the ECHR in establishing the existence of international
customary law and practice for its implementation. Based on the analysis of the ECHR’s practice
the author concludes that although the jurisdiction of the Court is limited to the Convention and
its Protocols, this authority may fix the existence of international customs although this happens
rarely. Typically, such fixation is possible in two cases: when the availability of a custom was
stated in the decision of another competent authority. In this case, the ECHR refers to the
custom and justifies its existence by a decision of another body; or the ECHR independently
establishes the existence of international custom analyzing practice and opinio juris of states,
mediating the decision by existence of the European consensus.

Key words: European court of human rights, customary international law, practice for
implementation of law.

Ha nmanomy ertami pO3BHTKY MIDKHAPOJHOTO IpaBa BaXKIWBY pOJIb B HOTO CHCTEMi BiNirparoTh
MIXKHapOJHI CyJI0Bi opranyd. BoHHU cTanu Ai€BUM MEXaHi3MOM 3aCTOCYBaHHS MiXXHApOAHO-TIPAaBOBHX HOPM,
BUPILIEHHS MiXKHAPOJHHX CIIOPiB Ta TIyMAueHHsS IIOJNOKEHbh MDKHAPOJHOTO MpaBa. IX iCHyBaHHA Ta
TISTTBHICTD € 3alI0PYKOI0 e(peKTUBHOTO (DYHKI[IOHYBaHHS MI>KHAPOIHO-IIPABOBOI CUCTEMHU.

3acToCyBaHHS 3BHYAEBUX HOPM CYJOBHUMH OpPTaHAMH HAI[IOHAIBHOI Ta MIXKHAPOIHOI FOPUCIUKIII €
HAJ3BUYAIHO BaXJIMBUM JIJISi BU3HAUYCHHS MICI 3BMYAI0 B i€papXii HOPM MIKHApPOJHOTO TpaBa, HOTO
xapakTepy Ta 000B’s3k0Boi cwmm. CymnoBi opraHu, B IPOIECi MPaBO3aCTOCYBAHHS 3BHYAEBUX HOPM,
TIAyMayarth iX, i BU3HAYaI0Th YMOBH 3a SKUX BOHU OYIyTh 3aCTOCOBYBATHCS Ta MEXi iX 3aCTOCYBaHHSI.

Take 3Ha4YCHHS MPaBO3aCTOCYBaHHS KOMIICTCHTHUME OpraHaMH IS 3BUYa€BOi HOPMH 3HAXOJUTh
CBO€ BIIOOpaKEHHS 1 Y JOKTpUHI TpaBa. 3okpema, I'. Kenp3en nucas, mo: «[IutanHs, icHye 3BH4ait un Hi

. MOX€ BHPIIIyBaTH JIHIIE IPaBO3aCTOCOBHMI opran'». KpiM Toro, BiH 3a3HauaB, 10 3 ILi€i Te3H, 4acTO
pOOHMIN BHCHOBOK, IO HOPMH 3BHYAa€BOTO MpaBa CTBOPIOIOTHCS CaMe CyIaMH, CTAalOYd TPaBOBUMH
HOPMaMH, uepe3 BU3HAHHS TAKHMH CYJIOM, SIKHi iX 3aCTOCOBY€”.

3arampHOBIZIOMO, MO0 €(QEKTHUBHICTh 3BUYAEBHUX HOPM MIDKHAPOIHOTO TIpaBa 3a0e3eUyeThCs
BIJIMOBITHUM MeXaHi3MOM iX peamizamii. Lleli MexaHi3M € OCOOJNIMBOIO Ta HEBiJl'EMHOI CKJIaJ0BOIO
MEXaHi3My peami3alii HOpPM MDKHApPOAHOTO TMpaBa, SKHHA CKJIABCS BHACHTIJOK TPHUBAIOI MPAKTHKH
MDKHAPOIHUX TIPAaBOBITHOCHH.

OcoOnuBHii XapakTep Ta TMPHPOAa 3BHYAEBUX HOPM MIXHAPOJHOTO TMpaBa, 3yMOBIIOIOTh
cneungiuHuil XapakTep MexaHi3My ix peanizamii. Lle BHABNSETHCS SIK y MDKHAPOAHUX NMPAaBOBIAHOCHHAX,
TaK 1 y 3aCTOCYBaHHI 3BHYA€BUX HOPM MIKHAPOJHOTO IpaBa y BHYTPIITHEOMY 3aKOHOMABCTBI JIEPIKaB.
[Ipore me >KOAHMM YMHOM HE BIUIMBAa€ Ha C(PEKTHBHICTH peajizallii 3BUYa€BHX HOPM B IOPIBHSHHI 3
JIOTOBIPHUMHU, X04 1 poOUTH 11 JIEII0 CKIIATHIIIO.

XapakTepHOIO OCOOJIMBICTIO 3BHUYAEBHUX HOPM, SKa Ma€ 3HAYCHHS IPH IX 3aCTOCYBaHHI CYTOBHMH
opraHamu, € Te, 110 Ha BiAMIHY BiJ TOTOBIPHHUX HOPM, SIKi B OUTBIIOCTI BUTIAJKIB MAIOTh BU3HAYCHI MEXI Ta
MeXaHi3MH iX 3acTOCyBaHHS, 3BHYAa€BI HOPMH HE MalOTh NOAIOHMX mnpumuciB. OCKiNBKH B Tporeci

! Kenbsen, I. (2004). Yucme npasosnascmeo. Kuis: «HOHiBepe», 254.
? Kemssen, I'. (2004). Yucme npasosnascmeo. Kui: «FOHiBepe», 254.
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peamizamii 3BHYAa€BUX HOPM CYO’ €KTaMHd MIDKHApOJHOTO TIpaBa, HE BinOyBaeTbCs (QOPMaIbHOTO
3aKpIIUICHHS. TUX OCOOJMMBOCTEH, HAIlIOHAIBHI Ta MDKHAPOAHI CYAOBI OpraHd B CBOIM IPaKTHIN
BH3HAYAIOTH IX Ta TIyMadyaTh 3BUYA€B] HOPMH.

YcTaHOBYI JOKYMEHTH 0araThOX MiKHAPOJHUX CYJOBHUX OPTaHiB BKIIOYAIOTh 3BUYA€BI HOPMH B
MEepeNiK JUKepel, SKUMUA BOHU TOBHHHI KEepPYBaTHCS CyH, NMpPHU NMPUHAHATTI CBOiX pimeHb. Tak, y cr.. 38
Crarytr Mixuapogaoro Cyny OOH #netscs mpo Te, mo Cyma, BHPIIIYIOYH CIIOpH, MepefaHi Homy Ha
PO3TIIsiA, TIOBUHEH 3aCTOCOBYBATH, 30KpeMa 1 «MIKHAPOIHWMA 3BHYAid, SIK CBIIUYEHHS 3arajbHOI MPAKTHKH
BU3HAHOI B IKOCTI IIPABOBOT HOPME .

[Ipote He BapTO PO3TIAAATH PIMICHHS MUKHAPOIHUX CYITOBHX OPTaHIB SK YHIBEpCATbHUNA MEXaHI3M
CTBOPEHHSI 3BUYAEBHX HOPM MIKHAPOJHOTO MPaBa — BOHU JIMIIEC BCTAHOBIIOIOTh (DaKT TOTO, IO T€ UM 1HIIE
MPaBUIO TMOBEIOIHKH € 3BHYA€BOI0 HOPMOIO Ta 3aCTOCOBYIOTH HOTrO, aje B JKOJAHOMY pa3i HE HaJaroThb
3BUYA€BOTO XapakTepy Tiil UM iHIIIM HOPMI, UM CTBOPIOIOTH 3BHYA€BI HOPMU B OJHOCTOPOHHBOMY TOPSAKY.
s toro, mo0 Oyno BWU3HAHO 3BUYAEBHE XapakTep HOPMH, HEOOXIHOIO € HAasBHICTH MaTepiaabHOI
(mpaxTHKa aepkaB) i MCUXOJOTiYHOI (Opinio juris) ckiagoBuX 3BMYar0. KpiM Toro, BCTaHOBIIOWOYH (hakT
iCHYBaHHSI 3BUYa€BOT HOPMH, MDXKHAPOJHI CYZOBI OPTaHW BPaxOBYIOTh i MPAKTUKy BU3HAHHS 11 TaKOIO B
MIDKHapOIHO-TIPABOBUX BiTHOCHHAX.

PimenHst MiXKHApOIHUX CYIOBHX OpPTaHiB TAKOX IIAKPECIIOIOTE 1 BAYKIMBICTH KOJKHOTO 3 €JIEMEHTIB
3BHYAI0 OKPEMO — 1 MaTepiaqpHOI, 1 ICUXOJIOTIYHOI CKIal0oBUX. B CBOIX pillIeHHSIX, BOHH PO3KPHBAIOTH 1X
XapaKTEpHI 0COOTUBOCTI, sIKI POOIIATH TX HEBil'EMHUMH €IIEMEHTAMH 3BUYAE€BHX HOPM.

CropoHa, siKa 3BEPTAETHCA O MIKHAPOMHOTO CYIOBOTO OpraHy i OOIPYHTOBYE CBOIO IIO3HIIIIO
MDKHAPOJHUMHU 3BHYAE€BUMH HOPMaMH, TIOBUHHA HABECTH MEPEKOHJIMBI JOKa3H, TOTO, IO JIaHE MPABHIIO
MOBEIiHKM HOCUTH caMe 3BHYa€BUI xapakTep. MiKHApOJHI Cy/IOBI OpraHu, B CBOIO Yepry, AAlOTh OLIHKY
HaBENICHIM ITO3UIlii, BCTAHOBIIOIOTh HASBHICTh HEOOXITHMX €JIEMEHTIB 3BHMYA€BOiI HOPMH 1 MPUHAMAIOThH
pillicHHS BIHOCHO ii 3acTocyBaHHs. BU3HATH 32 HOPMOIO 3BHUYAEBUU XapakTep 3 OyAb SKUAX I1HIIAX
MipKyBaHb, MDKHAPO/HI CY/I0BI OpraHyd HE MOXYTb.

KpiM mpakTuku MO3UTHBHOTO 3aCTOCYBaHHS 3BHYAEBHUX HOPM — KOJIM CYIOBHH OpPTraH 3aCTOCOBYE
3BHYaH, SIK 3aralbHOO0O0B’S3KOBY MPaBOBY HOPMA, BAXKIMBE 3HAUEHHS Ma€ TaKO)XK HETaTHBHA IMPAaKTHKA
3aCTOCYBaHHS 3BHYAa€BUX HOPM — KOJIM Cy[, BIAMOBIISIETBCS 3aCTOCOBYBAaTH 3BHYA€BY HOPMY, abo
3arepedye 3BHYAEBUI XapakTep TOTO YW 1HIIOTO TpaBuia MOBeAiHKHW. Lle mo3Bomsie kpaie po3KpuTH i
3pO3YMITH IPUPOIY Ta CYTh 3BUYAI0, BAZHAYUTH HOTO0 MEXi Ta YMOBH 1CHYBaHHSI.

Cepen MiKHapoJHUX CYAOBHX OpPraHiB OCOOJIMBA POJIb HAJEKUTh €BPONEHCHKOMY CyAy 3 MIpaB
moaunu (nani-Cyny, €CIUI), skuit 3aiiMae neHTpajbHE MiCIle B CUCTEMI 3aXUCTY NpaB JIOAWHH B KpaiHax
anenax Pamu €Bporm. Moro mnpakTHKa 3HAYHOI MIpOI0 € BH3HAYATIBHOK JUIS IHIIMX CYIOBHX i
KBa3iCyJOBHX OpraHiB B cpepi 3aXUCTy MpaB JIOIUHH.

Opnak gisutbHICTD nboro Cyay HOPOAXKYE Psili TEOPETUUHUX 1 MPAKTHYHHUX MpoOIieM, 30KpeMa o0
MICIISl 3BHYA€BUX HOPM B HOTO TIpakTuIli. BiAmoBiai Ha I TATAHHS Ma€ BOKIIUBE 3HAYCHHS IS TIOSICHCHHS
OPUINYIHOI TIPUPOAN WOTO PIillleHb, a TAKOX PO 1 MicIsl MDKHApPOTHOTO 3BHYAI0 B i€papXii mKepel
MiXXHapoAHOTO MpaBa. Came TOMY y JaHOMY JOCIIIKEHI MU CIPOOYEMO PO3KPUTH MPAKTHKY 3aCTOCYBaHHS
3BHYAa€BUX HOPM MikHapoaHoro npasa €CIL.

Sk Bimomo €CILJI € opranoM sSIKWi CTBOPEHUH 3 METOIO0 KOHTPOJIIO 3a JOTPUMAHHIM Jep’KaBaMu-
unenamu Panu €Bpornu KOHBeHIIT mpo 3aXMCT NpaB JIOAMHM i OCHOBOIOIOKHHX cBOGox 1950 p.”
Buxonsan 3 nporo €CILJI B mepury yepry 3000B’s13aHui 3acTOCOBYBaTH came HOpMU KOHBEHIIiT, OCKITBKH
BiAmoBimHO A0 cT. 32 KoHBeHINT WOTO IOPHUCAWKINS TONIUPIOETHCSA HA BCl NHTAHHSI TIIYMAdeHHS 1
3actocyBanHs Konsenrii Tta IlpoTokomiB mo Hei. 3acTocyBaHHS iHIIMX JDKEpPENT MIKHAPOIHOTO IIPaBa,
30KpeMa JIOTOBOPiB, 3BHYAEBUX HOPM, PillleHb 1HIINX CYJOBUX OPraHiB MOXKE Bi0OYBaTHUCS JIAIIE B TPOIIECi
TIyMadeHHS OKpeMux moyiokeHb KonpeHmii. Ilpu mpomy, Tiaymadauw monoxkeHHs Konsenrii €CIIJI
HEOAHOPA30BO IMIKPECTIOBAaB, IO POOWTH II¢ BUKIIOYHO V BIAMOBIMHOCTI IO TPaBWJI TIyMadeHHS
MDKHApOJAHUX JIOTOBOPIB, 3aKpiliieHHX y BineHchKi KOHBEHLIi MPO MpaBO MIXHAPOAHHUX JIOTOBOPIB

! Statute of International Court of Justic®6 June 1945, San Francisco, USA). <http://legal.un.org/avl/pdf/
ha/sicj/icj_statute e.pdf>.

? European Convention on Human RigfReme, 4.X1.1950). <http://www.echr.coe.int/Documents/
Convention ENG.pdf>.
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1969 p." 3a3Buuaii, mOO BU3HAYMTH 3HAUCHHS TEpMiHiB i (pa3, BuKOpuCTOByBaHHX B Kompenmii, Cyx
KepyeThcsl B OCHOBHOMY cT. 31 - 33 BizeHChKOI KOHBEHINI MpO MpaBo MbKHAPOAHHMX JoroBopiB. Lle
30kpema 6yi10 3pobieHo B cipaBax Golderv. the United Kingdom®, Johnston and Others v. Ireland’ i B psizi
iHmux. OJHAaK B BUIIE3raJlaHUX BHIAAKaX 3AIHCHIOBANOCS TIyMadeHHS MDKHApOAHOTO I0ToBOpY (Y
nanomy Bumnaaky Konsenmii 1950 p. BUKOpPHUCTOBYIOUH MOJIOKEHHS 1HIINX IOTOBOPIB).

SIKIO X TOBOPUTH TPO MOXKIHMBICTH BHUKOPHUCTAaHHA HOPM, IO MICTHUTBCS B IHIINX JDKEpPET
MDKHApOJHOTO TIpaBa (30KpeMa i 3BUYA€BOTO0), MPO SKi 3ragyeTbess B MyHKTI ¢) 4. 3 cr. 31 BimeHcbKoi
KoHBeHLIi 1969 p, To TyT cuTyalis aemo Bigpi3HsAeTbes. Januil myHKT nepeadavae, Mo Npu TIyMadeHHI
TOpsiT 3 KOHTEKCTOM BPaxXxOBYIOTHCSA: «Oymb-iKi BIAMOBIAHI HOPMH MIDKHApOIHOTO TIpaBa, sIKi
3aCTOCOBYIOTHCS Y BIIHOCHHAX MiX ydacHukammuy. €CILI BupimmuB po3iOpatucst B TOMy, IO 03HAYAIOTH
IBa TEpMiHH, SIKi BHUKOPUCTOBYIOTHCS y JaHOMY MyHKTi, a came: «Oyap-sKi BiONOBIAHI HOPMHU
MIXKHAapOJHOTO TIpaBa» 1 «3aCTOCOBYIOTBHCA Y BIIHOCHHAX MK y4acHHKamu» (y aHTTIOMOBHOMY BapiaHTi
«other rules» ta «applicable between the partiesy. Ile Oyno 3pobieHo B crnpasi Demir and Baykara v.
Turkey®. Ha nymxy Cy/ly BUXOZSUHM JIMIIE i3 3MiCTY HOPM 1 IIPUHIIUIIB, SKi 3aCTOCOBYIOTHCS y BiTHOCHHAX
MiXX YJaCHUKAMH Ta ITHOPYIOUHM 3arajibHi MIXXKHApPOAHI a00 BHYTPIIIHBO MPAaBOBi CTAHIAPTH €BPONEHCHKUX
Iep’kaB, MO BiAOOpakaroTh ICHYIOUY TIPaBOBY pealbHICTh Cym 3HAYHO OOMEXHWB OM 11 y BHITAIKY
TIyMa4eHHS, OCOOJIMBO KOJW OUTBII 3BUYHI CIOCOOW TIyMadeHHS HE JO3BOJWIM HOMY BCTAaHOBHTH 3
JOCTAaTHIM CTYIEHEM BH3HAYCHOCTI 3MICT THX UM 1HIIUX TepMiHIB Ta HOpM. Y 3B's3Ky 3 uum Cyz 3a3Hauae,
[0 B TPOIIeCci BCTAHOBJICHHS 3MICTy HOPM MIXKHAPOJHOTO IIpaBa BiH HIKOJHM HE POOWTHME PI3HHIN MiX
JDKEepellaMd TMpaBa B 3ajJCKHOCTI BiJf TOrO 4YM BOHM Oyiu miamnucaHi abo patugikoBaHi Jep:KaBOO-
BimoBizaueM uu Hi.’

Takum ymaom €CIUI npuiimmoB g0 MyMKH: «.II0 3’SICOBYIOYM 3MICT TEPMIHIB 1 MOHSTH, IO
MicTsaThes B TekeTi Konsenttii, Cyn Moke 1 ToBHHEH OpaTH 0 yBardu €JIEMEHTH MIXKHApOIHOTO IIpaBa, IIo
MICTAThCS 32 Mexkamu KOHBEHIIiT, B TOMY YHCIi MPAKTHKY TIIyMAadeHHS TAaKUX CJICMEHTIB KOMIICTCHTHUMH
OpraHaMH, a TaKOXX MPaKTHKY €BPOINEHCHKHUX JepikaB, 10 BigoOpaskae 3arajibHi HiHHOCTI. KoHCceHcyc, mo
BHIUTMBAE SIK 13 CIICMiaIi30BaHUX MDKHAPOIHUX TOKYMEHTIB, TaK 1 3 MpakTUKA J[OTOBIpHHUX JepKaB MOXKE
SIBJISITH CO00F0 icTOTHHM YnHHUK i Cymy, KOJM BiH iHTEpHpeTye monoxeHHss KOHBEHINT B KOHKPETHUX
Bunazgkax»’. Binbme Toro, Ha gymky CyIy «..IiIKOM JOCTATHBO MO0 B MEBHMX BHIAAKAX MiKHAPOIHI
IHCTUTYIIT KOHCTaTyBaJd HAsSBHICTh HOPM UM TPHHIIUITIB, IO BUILIMBAIOTH 13 MPAKTUKH €BPONEHCHKHX
JieprKaB JuIs X BuKopHucTaHHs Cyaom» .

le omue pimenns €CIUJI mpo sike cmif 3ragatd JOCHIDKYIOUHM IPAKTUKY BHKOPHCTAHHS
Mikuaponuux 3BuuaiB - Cudak v. Lithuania.’. V nasmomy Bumamky Cyx 3MymieHuil 6yB HOCHTiIKyBaTH
MIATaHHSA, SIKE TPAIUIIIITHO PETYIIOETHCS 3BHUAEBUM TIPABOM — IMYHITET JISpPIKaB.

Cyth maHoi cmpaBu 3Boamiacs A0 Toro, mo Cyx crnpoOyBaB JaTH TH BIAIOBiAh HA NMHUTAHHSI: YU
JIHCHO iCHYIOUYa IPaKTHKa 00MEXYe IMYHITET JIep>KaB B IEBHUX BUIMAKax? | uu mimnaaae mija neid BUHATOK
BHIAJI0K IMTPABOBITHOCHH, 1[0 BUHUKIM TPHU 3BUIPHEHHI MpAI[iBHUKA AWIIOMATHYHOTO IPEICTaBHUIITBA
JIuteu B [lonpmi? 1 un He mopyIIye Takuii iMyHITET cTaTTIO 6 KOHBEHITIi?

Posrnsmatoun mio cnpaBy €CIIJI koHCTaTyBaB, IIO BIOPOJOBX OCTaHHIX NECATHIIITH BiAOyIHCS
JIOCUTh CYTTEBI 3MiHM B PO3yMiHHI 00’€MY TaKOro IMYHITETY i BHHSTKIB 3 Hboro. Cyn mpoaHaii3yBaB
0araro MpakTHUKH 3 IIHOT0 MUTaHHA. Tak, 30KpeMa B pillleHH] Y JaHIl crpaBi 3a3HavaeThes, mo me 1979 p.
Kowmicist mi>kHapogHoro mpaBa oTpumaia 3aBaaHHs Bif ['eHepansHOi Acambiei OOH mogo BHBYEeHHS
MUTAHHS PO IOPUCIUKIINHI IMYHITETH JepxaB Ta iXx BiaacHOCTi. Komicis miarorypana KijgbKa MPOCKTIB
JIOKYMEHTIB, K1 OyJIM HampaBIlIeHI nepskaBaM i 3ayBakeHb. Cepen HUX B mpoekTi 1991 p. mictunacs i
HOpMa Tipo TpymoBi moroBopu (cT. 11). 3romom y 2004 pomi ['enepanpHa AcamObiest cxBaauia IEIIO

' Vienna Convention on the Law of Treatieas adopted on 22 May 1969 and entered into force on 27 January
1980.). < https://treaties.un.org/doc/Publication/UNTS/Volume%201155/volume-1155-1-18232-English.pdf>.

* Golder v. the United Kingdamo. 4451/70 ECHR 1975.

3 Johnston and Others v. Irelangb. 9697/82 ECHR 1986.

* Demir and Baykara v. Turkedfe. 34503/97, ECHR2008.

> Demir and Baykara v. Turkee. 34503/97, ECHR 2008 §76-78.

% Demir and Baykara v. Turkedfe. 34503/97, ECHR 2008 §86.

" Demir and Baykara v. Turkee. 34503/97, ECHR 2008 §85.

¥ Cudakv. LithuaniaNe. 15869/02, ECHR 2010.
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JIOTIOBHEHHIH TPoekT KOHBeHIii Mpo IopHCAMKIiHI iIMyHITETH JepXkaB Ta iX BIacHOCTI . Y KOMEHTapi 0
MIPOEKTY 3a3HAYAIOCS, III0 OOMEKEHHS IMYHITETY JepKaB Y BUTIAIKAX CIIOPIB, 0 BUITUBAIOTH 13 TPYAOBHX
BiJIHOCHH € 3arajbHOIO TEHACHIII€I0, SKa MPOSBISIETHCS Yepe3 BHYTPIITHE 3aKOHOJABCTBO JIEPKaB, a TaKOX
MDKHApPOJHY JOTOBIpHY npakTuky. Tol dakr, mo nana KoHBeHIlis He BcTynuia B cwty Ha nyMKy Cyny He
Ma€ TPUHIUIIOBOTO 3HAYCHHS OCKUIBKM BIJTNOBITHO [0 ICHYIOYOi IIPAKTHKH, sIKa IiATBEpKEHA
BigeHCHKOI0 KOHBEHITIEIO MPO MPaBO MDKHAPOIHUX AOTOoBOpiB 1969 p. mepkaBa Mae meBHI 00OB’S3KU
HaBITh y BHIIAJKy KOJIM BOHAa He paTH(]ikyBajla MIKHAPOIHHM ITOTOBIp, TOOTO BOHA IIOB’sA3aHa HOro
MOJIOKCHHSAMHU TIEK0 MIpOK SIKOKO JiaHAa HOpMa BijoOpakae 3BHYAaeBy HOpMy 4HM i1 koaudikamiro abo
(OopMyBaHHS HOBOTO 3BHYAI0".

Takum unHOM, B manomy Bumanky €CILI mocmaBmmchk Ha mpakTuky Mixaapomnoro cymy OOH
npoOye BCTAaHOBUTH HAsBHICTH MDKHApOJHOTO 3BHYal. AJjie poOMTH me He Oe3mocepenHbo, a
OIIOCEPEIKOBAHO - TIOCHJIAE€ThCS Ha (akTH BCTAHOBJIECHHI IHIIMMHU oOpraHamu, 3o0kpeMa Kowmiciero
MDKHapoaHOTO TpaBa Ta MixkHapomauM cymoM OOH. Taka mo3ullis € ITUIKOM BHUIPaBIAaHOIO, OCKIJIBKH
€CIUI Ha Bigminy Bin Mixnapoanoro cyny OOH He Mae MOBHOBa)XKeHb BCTAHOBIIOBATH HAsBHICTH TaKoOl
HOpMU (TTpUHAWMHI y JaHiii CrpaBsi), ajie MPpHU 1OMY 3MYIICHUH BUPIIIMTH MATAHHS PO MOPYIIESHHS CT. 6
Konsermii JlutBoro. Bimacae Tomy, €CIIJI koHCTaTyBaB HasBHICTh 3BHYAI0 BUXOISYH 3 MPAKTUKH 1HIITHX
OpraHiB.

He MeHII BaXKITMBOIO JUIsl JAHOTO JOCIIKEHHs € aHami3 cipau A., B. and C. v. Ireland *Crpasa
CTOCYBaJacsl 3aKOHOAABCTBA Tpo abopT B Ipianmii i po3risganacs cyaoM B KOHTEKCTI cTarTi 8§ KonBentrii
(TIpaBo Ha TOBary J0 MPUBATHOTO i ciMeiHOTO kuTTs ). €CILJI y pilmeHHi Haramas, MO B TAKUX MUTAHHIX,
Jep>KaBU KOPUCTYIOTHCS IIUPOKOI0 CBOOOIOI0 BHOOPY, SIKUM YMHOM BPETYIIOBATH 1€ IUTaHHS y BIACHOMY
3akoHOAaBcTBi. TuM He Menm, mepen CyaoM MOCTal0 JOCHTh KOHTPOBEpPCiiHE MUTAaHHS: HACKUIBKU
ITUPOKI MEXK1 TAKOTO PO3CYAY ACPXKaBH 1 UM I1i IIMPOKI MEXKI PO3CYIy HE € 3BY’)KCHHMH BiAIOBIIHOTO 0
ICHYI0YOTO €BPOIEHCHKOTO KOHCEHCYCY?

Sk BiTOMO MOHATTA «EBPOIEHCHKOro KOHCEHCYCY» BIEpIle BUKOPUCTaHO e y crpasi Tyrer v.the
United Kingdom®. 1 3 Toro wacy Bimirpae ZOCHTh BaKIHBY POIb y PO3BHTKY i eBomorii KOHBEHIII.
Ockinbku Ha nymMky €CILI KoHBeHITisT pO3TasgacThbes SIK «OKUBHHA IHCTPYMEHTY, €BpONIEHCHKHI KOHCEHCYC
€ OOHMM 3 3aco0iB sKui nae 3Mory Cyny TiayMauuTH il TOJOXKEHHS Yy CBITJII cydyacHHX yMOB. ToOTo
KOHIIEHI[isT €BPONEHCHKOr0 KOHCEHCYyCy Oylia CTBOpPEHa IS TOro 100 BHIIPABIATH «IMHAMIYHE
TIyMadeHHs» KOHBEeHLii.

Ha nymky €CIUI B cnpasi A., B. and C. v. Ireland Cyx BBaxae, 1o HacmpaBi iCHye KOHCEHCYC
cepen 3HayHO1 OinmpImocti JloroBipHux aep:xaB Pamu €Bponu, sikuii 1o3Boisie aboOpT 3a OUTBII HITMPOKUM
KOJIOM TIiJICTaB, HiX Ti, IO TepeadadeHi B ipiIaHICHKOMY 3aKOHOJABCTBI. BpaxoByroum Iielf KOHCEHCYC
cepen 3HA4YHOI OiLIBIIOCTI AepkaB Pagm €Bporm, Ha nymky Cymy He Tpeba IIyKaTdh Jaii MiATBEPIKEHHS
MO3MLINA BHCIOBJICHUX 3asBHUKAMH 10 CHpaBi OIOAO HEONPaBIAHOTO 3BYXKCHHS ipJaHICHKHM
3aKOHOJIABCTBOM ITificTaB Jy1st abopTiB. ToOTO B maniit cripasi €CI1JI BUBYMB IPaKTHKY JOTOBIPHHUX JCPiKaB
1 BUKOPUCTAB HAIllOHAJIbHE 3aKOHOJABCTBO THX K€ JIEpKaB SK MiATBEPIKEHHS ICHYBaHHS Opinio juris mjs
BCTAHOBJICHHS ICHYBaHHS 3BUYa€BOI HOpMH, SKy Yy naHomy Bunanky Cyn HazuBae «EBpPONECHCHKUM
KOHCEHCYCOM).

JliticHo, 4YWTaO4M I pIIIeHHS, MOXKHA CKa3aTH, IO OUIBIIICT, €BPONEHCHKHX IEpikaB He
00MEXXyI0Th TPaBO KIHKH Ha abopT, a00 BCTAHOBMIOIOTH AYKE IIUPOKHUH MEpeNtiK MmiacTaB st abopry, i
IO B IIbOMY CEHCI icHye €BpoOmneHCchKUii KoHCeHCyc. Ajie omHoyacHO Cya He BKazaB, IO LIEH KOHCEHCYC
JOCST TOTO PiBHS, KOJMM O BiH CTaB 3arajJhbHOOOOB’SI3KOBHM SIK pETiOHAJIbHA 3BHYA€BA HOpMa. 3 1HIIION
CTOPOHH, aTbTCPHATHBHHUMA CIOCIO TIyMadeHHs JAHOTO PIIEHHS TOBOPHUTH PO TE, IO IpiaHmis 3aBKau
3arepevyBaia MPOTH LIMPOKOI TOCTYIHOCTI a0OPTiB 1 TAKMM YMHOM I ii Aii MOXKHA PO3TISAATH B SKOCTI
CTIAKOTO MPOTHBHUKA a0OPTIB.

[Ifo cTocyeThcst pO3yMiHHS CaMOTO TIOHSATTSI €BPOIMEHCHKOTO KOHCEHCYCY, DIIIeHHS TOKa3ye, He
3aBX/AM iCHyBaHHS €BpONEHCHKOr0 KOHCEHCYCY OO0OB'si3k0oBO Moxke mpu3BecTH Cya A0 BCTaHOBJICHHS

! United Nations Convention on Jurisdictional Immunities of States and Their Propéspyed on December
2, 2004 at New York City). <https://treaties.un.org/doc/source/RecentTexts/English 3 13.pdf>.

2 The North Sea Continental Shelf cad€d., para 71.

3 A., B. and Cv. Ireland [GC], no. 25579/05, ECHR 2010.

* Tyrer v the United Kingdomo 5856/72, ECHR 1978.

> Soering v. the United Kingdomo 14038/88, ECHR 1989, § 102.
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IOPUIMYHO 3000B's13yr0uoro enemMenrta. To0To xoya y naniid crpasi €CIIJI BcTaHOBUB HasiBHICTH TaKOTO
KOHCEHCYCy, HMM OJIHOYAaCHO OyJI0 BCTAHOBJICHO, IO NpakTHKa Ipmanmii 3aBXAu BiIpi3HSAIACS BilX
3arajJbHOEBPOIIEHCHKOI 1 Tepembadana 3HAYHO BYKYMHA TEPENiK IMiJACTaB Uil abopTiB, HIX Yy I1HIIHX
nepxxasax. Tomy Ha aymky €CIUJL, HaBiTh AKIIO BiH BCTAHOBHMB iCHYBaHHS KOHCEHCYCY, el (akT He
MaTUME BUPIIMIATBHOTO 3HAYCHHS IS BHPINICHHS CIPaBH OCKUIBKM HOr0 HAsBHICTh MOXE OyTH
3HIBeNIbOBaHA MOCTIHHUM 3allepeueHHIM JepKaBH AKe y JAHOMY BHUMAJIKY MOXKE TPOSBISITUCSA, Y TOMY IO
i1 3aKOHO/IaBCTBO HIKOJIM HE Tepea0dadano OiIbIT ITUPOKKM IIiICTaB I aOOPTiB.

3 iHIIOI CTOPOHM MOXKIIUBI BUIAJKK KOJM KOHCTATallis iCHyBaHHS CBpPONEHCHKOTO0 KOHCEHCYCY
OJTHOYACHO Tependadae iCHyBaHHs PEriOHaNIbHOI 3BHYAEBOi HOPMHU. SIK MPHUKIIal, MOXKHA Ha3BaTH CIIPaBy
Sitaropoulos and Others v. Greece' y sikiii €CIIJI KOHCTaTyBaB HAsIBHICTH 3BHYA€BOI HOPMH CTOCOBHO
BUOOpuYMX mpaB. TakuM YMHOM, XO04a B OINBIIOCTI BUMAAKIB HAsSBHICTH CBPONEHCHKOTO KOHCEHCYCY
CBIJTYUTH PO iICHYBaHHS 3BUYA€BOI HOPMHU, 1HOJ/I TaKa HOPMa CTOCYEThCS HE BCIiX JIepIKaB, a JIUIIC THX, SKi
He 3amepeyyBajy MPOTH TaKOi MPAKTHKH.

[TincymoByrOUHM BUIIeHaBeIeHE MOXKHA KOHCTaTyBatH, mo €CIIJI B Bunagkax ToyMadeHHS OKPEMUX
nosiockeHb KOHBEHIIIT MOYKe KOHCTATyBaTH iCHYBaHHS TOTO UM 1HIIIOTO MiKHApOJHOTO 3BUYato. [Ipu mipomy
TaKa KOHCTATAIlis K MPaBUIIO MIPOSBIISIETECS Y OJHOMY 13 IBOX BapiaHTIB:

1) komW HasgBHICTH 3BHYAI0 KOHCTATYETHCS Y PIIICHHI 1HIIIOTO YITOBHOBAXKEHOTO opraHy. B Takomy
pasi €CILJI BigcumaeTbes Ha 3BUYAlA i OOTPYHTOBYE HOTO HASIBHICTh PILICHHSM 1HIIIOTO OPTaHy;

2) €CIIJI caMOCTiifHO BCTAHOBIIOE HASBHICTH MIKHAPOIHOTO 3BHYAI0 AHAJI3YIOUHM IPAKTHUKY Ta
opinio juris Iep>kaB OMOCEPESIKOBYIOYH CBOE PIIICHHS ICHYBaHHSIM €BPOIIEHCHKOTO KOHCEHCYCY.

OpnHak, 3Bakatouu Ha ropucaukiito €CILJI BiH He 4acTO 3BEPTAETHCS 10 IIUX IMUTAHb.
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THE RELATIONSHIP OF VOLITIONAL,
METALINGUISTIC AND ARGUMENTATIVE
FUNCTIONS OF SILENCE IN LEGAL
ARGUMENTATION

The article sets the feature of argumentative function of silence, which involves both volitional
and metalinguistic functions of silence. Based on this position, it is noted that performing
volitional function in legal argumentation, silence can be a means for implementation act of
agreement, to be a protection against self-incrimination act and the way to implement fraud.
Caution during performing the act of warning about the right to remain silent use words that
content falls under metalinguistic function. Performing in legal argumentation the
argumentative function, silence can be represented both, as the way of manipulation in dispute,
and as an argument (referred to arguments ad rem). In the latter case, silence acts as the
prohibition on communication that determined by international standards.

Key words: legal argumentation, silence, volitional function of silence in legal argumentation,
metalinguistic function of silence in legal argumentation, argumentative function of silence in
legal argumentation, silent fraud.

The modern theory of argumentation is a complex set of theoretical approaches, each one defines the
argument basing on a goal of research. A large number of works related to the analysis of argumentation is
published, themed international conferences are conducted. There are various competing theoretical
approaches to constructing a theory of argumentation, but none covers all the subject matter of the
argumentation as a whole. First, it is connected to the complex nature of the argumentation phenomenon.
One of the main application fields of theoretical achievements of argumentation researchers is the branch of
law. The specifics of the legal activity and theoretical developments of theorists of law, which related to
argumentation problems research in this field, have led to formation of a legal argumentation as an
independent research in legal science. Different methods, techniques that make up the argument tactics are
analyzed within these studies. It is relevant to appeal to the problem of definition and relationship of
functions phenomenon of silence in legal argumentation in this connection.

Referring to the realm of the legal argumentation in my researches I have pointed for several times
the specificity of understanding and application of silence in it'. Silence here can be represented as the way
of manipulation in dispute and as an argument (the argument ad rem). Silence in this sense has in it a
powerful defensive capacity, protecting from the destructive consequences of inappropriate or untimely
taken word.

Modern scientific literature considers the phenomenon of silence is in its various aspects. Silence
belongs to one of the types of speech activity, namely non-activity or to specific forms of behavior, namely
to non-action and counteraction. Silence belongs to a number of phenomena that are in the focus of modern
philosophy, psychology, linguistics. Communicatively significant silence has been the subject of research

'lep6una, E.FO. (2013). ITonnManue norukoM crequduki GeHOMEHA MOIYAHHS B [IPABOBOIT apryMEHTALUH.
Cucmemnas mpancgopmayus odwecmaa: unnosayuu u mpaouyuu. COOpHUK HAYYHBIX MPYO08 Kapedp
coyuanvho-eymanumapusix Hayk, Boin. X. bpect: YO «bpecTckuii rocy1apCTBEHHBIN TEXHUIECKHMA
yHUBEpCHUTET», 235-239.
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of such linguists as N.D. Arutyunova, L.A. Aznabayeva, V.V. Bogdanov, G.E. Kreydlin, S.V. Krestynskyy,
N.D. Formanovska, G.G. Pocheptsov and others.

The purpose of this article is to determine the feature of argumentative function by demonstrating
relationship of volitional, metalinguistic and argumentative functions of silence in legal reasoning.

By focusing on the features of argumentative function of silence, we will demonstrate that silence
performing this function in legal argumentation, realizes volitional and metalinguistic functions of speech
(and therefore silence). Volitional function is based on speech acts: the use of words (eloquent silence) to
activate the recipient. The second person is at the center of this function: Other ("You"). Speaking (or
silence) here is not used for (true or false) statement (about the outside world — the third person), but is
itself a speech act. Metalinguistic function uses the language not as a tool, but as a purpose of investigation.
There is a question that remains controversial among scientists, it’s a question of the possibility of
metalinguistic functioning of silence, of using it for comment or express the question about the structure of
the language. In this regard, we should note that M. Ephratt showed the role of eloquent silence as a
designation on a turning point in the dialogue that defines silence as a marker of discourse that plays
metalinguistic role in dialogue thus activates the interlocutor (volitional function)'.

Silence as an argument on the merits of the case in legal argumentation serves as the prohibition of
communication defined by international standards. The right not to testify or to explain anything about
oneself — is, above all, the right of the accused to remain silent. The Fifth Amendment to the US
Constitution states that no person shall be compelled in any criminal case to be a witness against himself.
The right to remain silent — is one of the fundamental rights of person that suspected or accused of a crime
who has the right to refuse to testify and give explanations about himself, family members or close
relatives. The combination of these rights world community calls "Miranda warning" that emerged in 1966
thanks to Ernest Miranda, for whom police officers didn’t explain his right to refuse to testify and the right
to have an attorney. After an hours-long interrogation, he confessed to the crime. These testimonies served
as the proof of his guilt and became the basis of conviction. However, E. Miranda’s lawyers appealed the
sentence by making a statement that according to the Fifth Amendment to the US Constitution, he did not
have to testify against himself, which he did not know because he did not know the respective right and
other rights, and also right had not been explained either by police during the arrest or the prosecution
during the investigation or trial. That is how a phrase which states the right to remain silent, which police
officers didn’t say, became the basis for the abolition of conviction by the US Supreme Court in the case of
E. Miranda. Indeed, this phrase is a constitutional norm and law, which it is given by it, is not limited to
pretrial stage of the criminal process, but also to trial. The US Supreme Court found it necessary to cancel
the decision of conviction as based on testimonies that are not credible.

Mentioned precedent caused resentment among police and prosecutors, and for two years was made
the first unsuccessful attempt to abolish the "Miranda warning" when US Congress passed a law that allows
prosecutors to use voluntary confessions of the defendants, who were not warned about the possibility to
remain silent in the case. However, the US Supreme Court canceled the Congress decision by its resolution,
noting that legal precedent has precedence over the law. Representatives of the police and representatives of
the Prosecution of the United States did not stop on it, and thirty years later was made another attempt to
cancel the precedent. Representatives of the Prosecution argued that the rule not as much protected the
rights and freedoms of citizens as helped lawyers. Again, the US Supreme Court took citizens side and by
the majority of votes left "Miranda warning" unchanged. According to Chief justice of the United States,
the rate for which argue has become "part of the national culture".

In the so-called Miranda warning stating that the person that is in custody, should be clearly informed
before interrogation that he has the right to remain silent, and all that he says will be used against her in
court; he must be clearly informed that he has the right to consult a lawyer and to a lawyer during his
interrogation, and if he is poor, then the lawyer will be appointed to represent his interests.

British privilege against self-incrimination originated in the sixteenth century and since then has
undergone many changes. The wording of the modern prevention in the UK is different from that statement
that contains the "Miranda warning": "You do not have anything to say for yourself if you don’t want this,
but I must warn you that if you refuse to point any fact, on which you rely in your defense in court, your
refusal to use this opportunity to point it could be used in court as supporting any relevant evidence against

! Ephratt, M. (2008). The functions of silence. Journal of Pragmatics, vo#0 (11),1909-1938.
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you. If you really want to say anything, that what you say can be used as proof"".

As we see from the wording of the British privilege from the accusation is different from the
American "Miranda warning". The latter contains the word "silence", emphasizing the right to remain
silent. There is no word "silence" in British wording, it is stated that anyone does not have anything to say
if he (she) does not want to do it. But both these warnings, to perform an act of prevention, use words
which content falls under metalinguistic function. The point is that the content of the mentioned warnings
contains a double meaning sense of caution. First, speech (speaking) during interrogation and in court
differs from other thoughts exchanges and therefore may have different consequences. Secondly, silent
during questioning and in court can be interpreted in different ways. The first aspect includes the possible
consequences of speech (speaking), the second — possible interpretations of realization of the right to
remain silent. Such interpretations are selected in three classes: 1) silence as a sign of (admission) fault; 2)
silence as the appropriate way to show pragmatic competence, i.e. the context in which the suspect
understands that there is no need to answer; 3) demand the right to remain silent as a privilege that satisfies
the metalinguistic needs more about the manner of speech (shape) than its content.

Considered benefits demonstrate of silence volitional function of silence, which aims to activate the
listener (suspect, accused person, witness) to protect from giving unfavorable for himself accusation i.e. it
means silence as a defense against self-incrimination. A special case of the silence is silence as a direct
speech act, through which its (silence) volitional function is implemented. Here we mean the silence as an
admission of guilt. Silence in the sense of "silence as an admission of guilt" is a means of implementation
to an act of agreement. It is established in jurisprudence, where the burden of proof relies on suspect /
accused.

Turning to Ukrainian legislation, we should note that in the law of Ukraine "On Militia" (expired on
07.11.2015), Article 5 "The militia activity and the rights of citizens" was prescribed the rights of person
that was delivered to the militia department. From the Article content we understand that citizens of
Ukraine have the right to remain silent and to demand the presence of a lawyer. "Persons during detention
or arrest (custody) by militia: ... are provided with oral explanation of the first part of the Article 63 of the
Constitution of Ukraine, the right to refuse to give any explanation or testimony before defender arrival and
simultaneously — clarification of Articles 28, 29, 55, 56, 59, 62 and 63 of the Constitution of Ukraine and
the rights of detained or arrested (in custody) persons, established by law, including the right to defend their
rights and interests personally or with defender help from the moment of detention or arrest (custody) of the
person, the right to refuse to give any explanation or evidence to the moment of their defender arrival, in
print"’.

In the Law of Ukraine "On the national police", which was adopted on 02.07.2015, said that the
police are guided by the headship of law principle, which is applied with taking into account the European
Court of Human Rights practice. Although the Convention on Human Rights and the fundamental freedoms
does not contain the formulation of the privilege against self-incrimination and close relatives and family
members incrimination as a separate norm, but case-law practice of the European Court of Human Rights
based on the usage of fair procedure notion. Mentioned concept covers the protection of the accused from
coercion by the authorities, prohibits the prosecution to use evidences that obtained against the will of an
accused person, through coercion or violence. In para. 2, Art. 33 Law of Ukraine "On the national police"
determined that "giving the information by the person is voluntary. A person may refuse to give
information"*.

Although the Ukrainian legislation, which concerns the description of the police measures, namely,
questioning the person does not contain the word "silence", but the content of clarification demonstrates the
sense of the right to refuse to give any explanations or testimonies to the moment of their defender arrival,
as well as rights, that defined for this context by appropriate articles of the Constitution of Ukraine. Thus,

! Cotterill, J. (2005). * You do not have to say anything’: instructing the jury on the defendant’s right to silence in
the English criminal justice system. Multilingua: Journal of Cross-Cultural and Interlanguage
Communication, vol. 24 (1/23,

% Ephratt, M. (2008). The functions of silence. Journal of Pragmaticsol. 40 (11),1930-1931.

3 3axon npo miniyito (mpuitesruit 20.12.1990 p., Brpatus unaHicTs Bixg 07.11.2015 p.) (BepxoeHa Paxa
Yxpaiun). Ogiyitinuii caiim Bepxosnoi Paou Vkpainu. <http://zakon4.rada.gov.ua/laws/show/565-12>.

* 3axon npo nayionansny noxiyio 2015(Bepxosra Paxa Ykpainn). Oiyitinui caiim Bepxosnoi Padu Yipainu.
<http://zakon5.rada.gov.ua/ laws/show/580-19> (2015, July, 02).
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we can talk about the implementation of silence volitional function, namely, silence as a defense against
self-incrimination.

The right of the suspect/accused to silence, the right not to testify against himself is established in the
Criminal Procedure Code of Ukraine (paragraph 4 of Part 3 of Article 42), although the word "silence" is
missing in this norm. This norm is referred to the fact that a suspect, accused has the right "not to say
anything about the suspicions against him, accusal or any time refuse to answer the questions"".

Doing its volitional function, eloquent silence can be a direct act of verbal threat. Silence as a
punishment (execution of threats and promises), such as, "If you pay the debt, I will not reveal your
secrets," acting as a kind of blackmail.

One of the varieties of silence that performing its volitional function is silence as a concession. It is
that silence in this case is evidence of agreement. Silence can have lawmaking force, if the law or
agreement of the parties provides such quality to it. In these cases, silence indicates expression of the
subject’s will to generate or prevent legal consequences. In p. 3., Art. 205 "The form of competence. Ways
of will in the Civil Code of Ukraine is defined: "In the cases established by the contract or the law, will of a
party to commit competence can be expressed by his silence"”.

In legal argumentation fraud in latent form, which varieties are fraud by default of a part of legally
significant information (using half-truths fraud) and silent fraud of one of the communicants, can carry
information about his unlawful infringement on other’s will. This refers to the fact that the will of a person
who is under the influence of fraud, was formed under the influence of circumstances that distort his true
will.

In case of using half-truth fraud we mean deliberate concealment of information by subject of
argumentation about any facts or circumstances which the recipient had to be informed about, that is
designed to mislead him (the recipient) or in support of the recipient’s mistake in order to motivate him to
commit or not to commit specific actions for the benefit of deceiver (subject) from recipient’s own will.

An example of such fraud can be conscious concealment of part of important information during the
agreement by one party that intends to receive the benefit for him, which aimed at creating a wrong, false
picture of the true state of things by the other party.

Silent fraud in legal argumentation can be defined as the deliberate concealment (hiding) by the
subject of all information about certain facts, circumstances, past, present or future time events in order to
distort recipient’s worldview and encourage him to do or not to do specific action for the subject’s interests
of his own will.

An example of a silent fraud may be such fraudulent actions of one part during the conclusion of
agreement, which are expressed in inaction, namely in deliberate concealment of facts, knowing of which
may impede the conclusion of the agreement. Lack of knowledge about these facts influenced the will of
the other party during conclusion of an agreement.

To this type of fraud belongs such kind of fraudulent deception that happens in relation to the action
of laws and norms which issued by public authorities and government, and this fraud is to mislead the
victim about the content and interpretation of legal norms described in these acts. For example, a person
being a part of an agreement, applies the norm that lost its force with the aim of criminal occupation of
property during the committing the property type agreement. We talk about complete concealing of the fact
of the loss of norm legal force. In this case, the will of the other party in the agreement is based on false
picture of the true state of affairs created by interested party.

The feature of silent fraud in legal argumentation is that the subject abstains from messaging (hide)
all the circumstances of which he had to inform the recipient, but did not. Because silence as a part of
communication is different from the pause and non-speaking, i.e. as non-action, which follows from the
absence of sound. In this context, "not reporting" did not coincide with the meaning of "not talking". In the
considered aspect "not reporting” means abstaining from messaging. We talk about understanding the
abstaining as a way of behaving. This is something for which the agent may be responsible’. "Non-

! Kpuminanoruii npoyecyanshuii kodexe Yipainu 2012(Bepxosua Paxa Ypaiuu). Ogiyitinuii catim Bepxoenoi
Paou Vkpainu. <http://zakon5.rada.gov.ua/ laws/show/4651-17/page 2> (2015, August, 16).

% [Jusinonuii kodexe Vipainu 2003(Bepxosra Paa Ykpainn). Ogiyitinuii caiim Bepxosnoi Padu Ypainu.
<http://zakon3.rada.gov.ua/ laws/show/435-15/page 4> (2015, September, 30).

3 Bpurr, I.X. dow. (1986). O nocuxe nopm u deticmeuii. Jlocuxko-unocogpckue uccredosanus: Hz6p. mp.
Mockaa: [Iporpecc, 258.
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messaging" in this case means not doing what is expected or has to be done according to duty. This
behavior of the subject enters recipient into such misconception that excites him to commit or not to
commit significant for deceiver acts.

Thus, analyzing the relationship of volitional, metalinguistic and argumentative functions of silence
in legal argumentation, we should note the following. Performing in legal argumentation volitional
function, silence can be a means of implementation of act of agreement ("silence as an admission of guilt",
"silence as a way of will" for cases where it has lawmaking force), can act as protection against self-
incrimination, and the way of implementation of fraud. In the latter case the fraud through reticence of part
of legally significant information and silent fraud of one of the communicants can carry information about
his unlawful infringement on other’s freedom. Cautions during warning about the right to remain silent use
words which content falls under metalimguistic function. We talk about the possible consequences of
speech and possible interpretation of the right to remain silent. Performing in legal argumentation
argumentative function, silence can be represented both, as the way of manipulation in dispute, and as an
argument (referred to arguments ad rem). As the way of manipulation in dispute silence in legal
argumentation can be a "silence of continence" (eg., Of one of the parties in the trial dispute) and "silence
of courage" (eg., Refusal to testify, to not to "hurt" someone else). Silence as an argument on the merits in
the legal argumentation serves as the prohibition on communication defined by international norms. Thus,
as a feature of argumentative function of silence in legal argumentation, we can determine that during the
implementation of this function, it realizes both volitional and metalinguistic functions.
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®IHAHCOBO-ITIPABOBA IPUPOJIA IHBECTULIHOI
JTISITBHOCTI

Mariia Blikhar, PhD in Economics
National University «Lviv Polytechnic», Ukraine

FINANCIAL AND LEGAL NATURE OF INVESTMENT ACTIVITY

The article is devoted to public finances (both state and local); due to the fact that for any type
of economic relations the main purpose of the state is to provide financial resources for those
needs that can not be fulfilled through the market mechanism, i.e. through supply and demand.
This issue is particularly acute in connection with the apparent necessity in recent years to
change orientations of national economy with expectation of foreign investments, development
of economic and legal foundations of domestic investment. Implementation of social ideas of
Ukrainian legislator, aimed to achieve a balance of interests, is complex improvement of
economic, social, political and legal relations at all levels, where they arise. This particularly
concerns business and economic interests, as well as the interest of society as a whole social
community and a person.

Key words: public finance, investment relations, investment activity, financial and investment
legal relations, public financial management.

MocTranoBka mnpodaemu. OJHUM i3 aKTyalbHUX MPIOPUTETHUX HANPSMIB Yy PO3BUTKY HayKd
(iHAaHCOBOTO MpaBa aKUEHTYEThCA AOCIHIIKEHHS NpUpoar GiHaHCOBOI MisSUIBHOCTI AEpKaBU Ta BUSBICHHS
0COOJIMBOCTEH MTPABOBOTO PETYIIOBAHHS B IHBECTHUITIHHIN cepi.

Cran pociimkennsi. IlutanHs ¢iHaHCOBOI JiSUTBHOCTI Jep)KaBW, I1i CYTHOCTI Ta IPaBOBOIO
perymioBaHHsa nepeOyBaiu 1 mepeOyBaioTh B IIEHTPI YBaru NOCTIIHUKIB mpobieM (¢iHAHCOBOTO MpaBa,
OCKITPKM Ha3BaHI KaTeropii € KapAWHAJIBHHMHE, IO JISKaThb B OCHOBI METOJOJIOTii aHOI HAayKH.
TeopeTnyHNM Ta MPAKTUYHUM MUTAHHAM (DiHAHCOBOTO ITpaBa MPUCBAYCHO YMMAIIO Hpalb BITIYM3HIHUX Ta
3apyOikHNX yueHHX, a came: €.0. Amicos, JI.K. Boponosa, O.0. Imutpuk, C.I. Inosaiicskoro, M.IL
Kyuepssenka, O.I1. Opmok, O.A. Jlykames, A.C. Hecrepenko, A.A. Hewaii, B.M. Omnapina, €./1.
CoxosoBa T1a iH.

Bukinag oCHOBHMX MOJIOKeHb. [HBECTHLiiiHI MNpPaBOBIIHOCHHM MOXYTh CKIaJaTHCA SK Ha
MPUBATHO-IIPABOBOMY, TaK 1 Ha MyOJiYHO-PAaBOBOMY piBHI. Y MHEpIIOMY BHUMAIKy iHBECTHLIHHO-TIPaBOBi
BITHOCHHHU DPETYJIIOIOTHCS HOPMaMH LMBIIBHO-IIPABOBOI Ta IOCHOJApChKO-NPaBoBOi ramyseil. OpHak, sIK
3azHagae C. 3amonbChKUN, TaKe KOMIUICKCHE TIPABOBE YTBOPEHHS SIK 1HBECTHUIIHHE MPABO MAE Y CBOEMY
ckiani (iHaHCOBO-NPAaBOBI HOPMH y SIKOCTI CHUCTEMO YTBOPIOIOUHX, a MyOJiuHE Hayajao, NMpUTAMaHHE
HOPMaM iHBECTHIIHOTO MpaBa, BU3HAYAE 3MICT i CYTHICTh iHBECTHLiHHOI HisuibHOCTI B miomy' . Bixrak,
BIIHOCHHHU 1HBECTHUINIHHOI IiSTIBLHOCTI, y SKUX Oepe y4JacTh IepikaBa, XapaKTepHU3YIOTHCS ITyOIIYHOIO
CKJIaJJOBOIO.

3HaHU YKpaiHCBKMI MOCTIAHUK MyOJiYHO-IIPABOBOTO AacleKTy IHBECTHUiHHOT amismbHOCTI [l
KpaBiioB 3ayBakuB, 3a YMOBH KOJIM 1HBECTHIIIHHI MPABOBIIHOCHHU BPETyJIbOBaHI HOpMaMH (hiHAHCOBOTO
npaBa, TOOTO € CBOEPIZHUM pi3HOBHUAOM (IHAHCOBHX MPaBOBIIHOCHH, IM BIIACTHBI PUCH ITyOJIiUHUX
npaBoBigHocuH’. ToMy sk yacTHHA (iHAHCOBOTO IMpPABa, IHBECTHIIIMHA MisIBHICTh POIIAAAETHCS Y SKOCTI
myOJTigHOI AISUTBHOCTI nepykaBu. [1yOmidHO-TIpaBOBHI acHEKT 1HBECTHININHHOI MisUTBHOCTI TPEACTaBICHUN
(hiHaHCOBHMH TIPABOBITHOCHHAMH, SIKi PETYIOIOTHCS CYKYITHICTIO HOPM OJTHOMMEHHOI raidy3i mpasa.

! Benbcknii, K.C., 3anonbckuii, C.B., TopGyrosa, O.H. (2011). @unancosoe npaso: yuebuuk. Mocksa: Bonrepc
Kaysep, 689—690.

% Kpasuos, JI.B. (2007). ®inancoBi npaBoBigHOCHHH y chepi iHBECTHIIRHOT AsIbHOCTI. AKmyanshi npobiemu
Oeparcasu i npasa. Oneca: IOpua. n-pa, 433.
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[TyOnivHicTh AepkaBHOI BIaaud € OJHIEID 3 1 O3HAK, IO KOTPUX TAKOXK HaIekKaTh 00 €IHAHHS
HAaCeJICHHS 33 TEPUTOPIATBEHUM MPUHITUIIOM, 3MIMCHEHHS ii CIICMiaIbHAM arapaToM, a TaKOXK CYBEPEHITET,
30KpeMa, MOHOIIOIS Ha IPHMYC i PEpOraTHBa 3aKOHOTBOPEHHS .

PosropHyTHii mepenik «miacTaB MyOIi9HOCTI BIagu» SIK O3HAKU JIEPKaBU MOJAE TEOPETHK IpaBa M.
Mapuenko. Ilo-mepme, myOmiyHa Biaga € MOPEAMETHO-IHCTUTYUIHHUM BTiJICHHSM, peaji3ali€io
00’ €KTHBHHX CYCHUTBHHUX MOTPEO; MO-Ipyre — HaBiTh Ha OQiIlifHOMY PiBHI BOHA BHCTYIIAE 1 JTi€ 3aBXKIH Bif
IMEHI CYCIIBCTBA, Hapoxy, Hamii. Ilo-Tpere, 3a CBOIMH TpHU3HAYCHHSAM, IUIIMH, 3aBIAHHAMH Ta
($yHKLISIMU BOHA Jli€ 1 TOKJIMKaHa JiSITH B iHTEepecax cycminbeTa. [lo-ueTBepTe, BOHA BiIKpHUTA i JOCTYIHA
CYCIIiIBCTBY .

Sk 3a3HaYae MOCHITHUK TIpoOieMu myOigHOCTI Biagu B. UnpkiH, TepuTOpiaabHi KOJEKTHBH MalOTh
«CTIiBbHUIY, My6siunuil XapakTep. IX icHyBaHHs MOB’A3aHe He 3 iJCHHMM NMEPEKOHAHHAM iX YNICHIB, a 3
TAUMH YH IHIIUMH CTOPOHAMHM JKUTT€3a0€3MECUCHHS IHOTO KOJEKTHUBY. HalOinpmmMm TepuTopialbHIM
ITyOJIIYHUM KOJICKTHBOM € JIep’KaBHO-OpTaHi30BaHA CHUTHHOTA. TYT BHPIMIYIOTHCS JKUTTEBO BAXKIUBI JIS
JoAel NMUTaHHS, iICHye JepXKaBHE YNPaBIiHHS, AJS YOTO CTBOPIOIOTHCS crelianbHi opranu. IlyOmiuny
BIIQJly BUCHHUU pO3TIsAAac SK SBUINE, CTaH 1 BiMHOIIEHHS. Sk sABUINE MyOJliyHA Biaga Bigpi3HAETHCS Bij
BIUTMBY; SIK CTaH — IMOKJIWKaHA BHPAXKaTH 1 3aXHUIMATH CIIJIBHI 1HTEPECH TEPHUTOPIAIBHOTO IyOIIYHOTO
KOJIEKTHBY, JJII YOTO BOHA BOJIOZIE 3ATHICTIO ITyOJIiYHOTO NpHMYCY. SK BigHOIIEHHS IyOJliyHa Biama
XapaKTepU3YEThCs HE POAUHHUMU 3B’ S3KaMU, a CYyCHUIBHUMHU, COLIAIbHUMH BiIHOCHHAMHU, SIKi BUHUKAIOTh
Ha 0a3i CIUJIBHHUX 1HTEPECIB Yy 3B’S3KYy 3 MOTpeOaMu JKUTTE3a0e3MeUeHHsT KOJEKTHUBY JIIOACH. 3BOPOTHIN
3B’SI30K MK Cy0’€KTOM 1 00’€KTOM ympaBiiHHsA (200 IyOididHE YMpaBIiHCHKE BiTHONICHHS) TIOJSATAE Y
TOMY, IO BIUIMB CYy0’ €KTa, KOTPUH BOJOAi€ MyOJIYHOIO BIAA0I0, B KIHLIEBOMY IMiJICYMKY HAaJEXHTb
TepUTOpiaTbHOMY My6TiYHOMY KOJIEKTHBY B CYCIILIBHEX iHTEpecax’

HeoOximuicTe my6miuHOi BIagu € 06’ €KTUBHO 3yMOBJeHOI0. CyCHIBCTBO peaslbHO 3arlikaBlieHE i
notpedye MisSUIbHOCTI MaHiBHOI BEpXiBKH, KOTpa mojsrana O B yHpaBliHHI HUM B iM’sl 3a0e3MeUeHHS
iHTepeciB AepKaBH Ta IpaB OKpeMoro iHauBiAa. byne-sika HOpMa mpaBa, — sIK 3a3Hava€e aBTOp MoHorpadii
Ha TEMy COIiaJIbHMUX OCHOB IpaBa I'. MasbleB, — BCTAHOBIIOETHCS B ITyOJIIYHOMY iHTEpECi, yce MpUBaTHE
OTPUMY€E BHW3HAHHS, MIATPUMKY 1 3aXHCT 3aKOHOIABCTBA, SKIIO BOHO BIAIMOBiZaEe, abo0 HE CYNEpEeUUTh
CyCHiJIbHOMY, TOOTO IyOmigyHOMY iHTepecy. IIpaBomopsaok, sk 3ayBakye aBTOp, B LUIOMY € IyOJIi4HUM
SIBUILIEM, KOTpe Yy cdepi MpaBOTBOPUOCTI Ja€ MyOJidHY CAaHKI[iI0 Ha aBTOHOMHI [ii, TpaHChOpMYeE iX B
OpUINYHI, TOOTO B IyOJIiYHI iHCTUTYTH JJIA TOTO, a0M Ha CTafil MpaBO3aCTOCYBaHHS BIAKPUTH ITOBHUU
IPOCTIp i JATH IHPOKY CBOGOLY [UIs peanizalii my6IidHo caHKIiOHOBAHKX IPUBATHUX iHTepecis’.

[Iponecu i siBUILIA, KOTPi MOTPeOYIOTH MyOIIYHO-IPABOBOTO PETYJIIOBAHHS, 3aPOIKYIOTHCS B Pi3HUX
chepax KHUTTS CYCIIBCTBA, JCp)KaBU 1 TpoMajsHWHA. BuspiBaroTh MOTPeOH, 3aJ0BOJICHHS KOTPHUX
BiAmOBiae coriaasbHuM iHTepecaM. [l{omo myOmigHOTro mMpaBa, TYT MAarOTHCSA Ha yBasi 3arajibHi MOTPEOH,
BiJIHOCHHH, 1HTEpecH, 0e3 3a0e3MmeueHHs] KOTPUX HEMOXKIIUBE 3aJ0BOJICHHS SIK OCOOMCTUX IHTEpPECIB, TaK i
3arabHO3HAYYIIHX, TyOI{YHIX IHTEPECiB CyCIIIBCTBA B LIIOMY .

DiHaHCOBI MOBHOBAKEHHS B MPOIIECi peatizamii myOaiqHOl BIaad — MPOBITHUMA HAMIPSMOK ITyOTiaHOT
YIpPaBIIiHCHKOI JisUTBHOCTI nepxaBu. DiHAHCOBA AISUIBHICTH NIEPXKAaBH, Y CBOIO YEpry, SK 3a3HAYAIOTH Y
jmiTepatypi, TIpPYHTYEThCS Ha TNpPUHOMNAX MyOJIYHOTO  XapakTepy, posnominy (QyHKOiH — Mix
MPEACTABHUIIBKUMHA Ta BUKOHABYMMH OpraHaMH BIIaIH, TMPIOPUTETHOCTI IMyOJIYHUX BHAATKIB IIOIO
npuOyTKiB Ka3HH, iHaHCYBaHHS Oe3MeKu JAepiKaBu, €AHOCTI (PiHAHCOBOI AISTIBHOCTI Ta TPOLIOBOI CUCTEMHU
JIepIKABH, COLIAIBHOI CIIPAMOBAHOCTI, IIAHOBOCTI, FIIACHOCTI'.

O0’exkTHBHA CYTHICTH (DIHAHCOBOI MISUTBHOCTI Jep)KaBM B IJAPYYHUKY I pemakiieo B.
HarpebensHOTro TOSICHIOETBCS THUM, M0 c(GEKTHBHA peaizarlisi JIep>KaBOI0 CBO€I HAIIOHATBHOI 1
MIKHApOAHOI TOJIITHKH, MPOrpaM BHYTPIIIHBOIO €KOHOMIYHOIO i COWIalbHOTO 3pOCTY, 3a0e3MeyYeHHs

"Yerpepuun, B.A. (2003). Bsedenue 6 kypc obwjeii meopuu npasa u 20cydapcmea; yaebHoe nocodue. Mocksa:
Wucturyt rocynapctsa u npaBa PAH, 63.

* Mapuenko, M.H., Xyxkog, B.H. (2004). Teopus zocydapcmea u npasa: yaeGuuk. Mocksa: 3epiaio, 53.

> Yuprkun, B.E. (2005). Cucmema 20¢y0apemeennozo u Mynuyunaisho2o ynpasienus; yaeOouuk. Mocksa:
FOpwucrs, 26, 28, 30.

* Mansues, I.B. (2011). Coyuanvnsie ocnosanus npasa. Mocksa: Hopma, 357.

> Kocapenxo, H.H. (2010). IIpasosoe obecneuenue nybnuunbix unmepecos 6 chepe cmpaxo8anus:
Momnorpadus. Mocksa: Bonrepc Kirysep, 6.

% 3tompkin, A.T. (2003). @inancose npaso: Onopuuii koncnexm nexyiii. Kuis: MAVIL, 9.
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HaI[IOHAJIbHOI OE3MeKu HEe € MOXKIUBUMH 0€3 HAasBHOCTI BIACHOI TPOIIOBOI OJMWHUIN 1 (hpiHAHCOBOTO
MexaHizmy. Tomy (iHaHCOBa MiSUIBHICTD AEP)KaBH € 00 E€KTHBHOIO 3a CBOEK CYTHICTIO, SIBJISE COOOMO
MIPOIIEC TUIAHOMIPHOTO YTBOPEHHS, PO3IMOAUTY, TEPEpPO3MOMITy 1 BHUKOPHCTAHHS IICHTPATi30BaHUX 1
JETICHTpalli30BaHuX (HOHJIIB TPOIIOBUX KOIITIB, 10 3a0€3MeUyl0Th BUKOHAHHS JCPKABOI CBOIX 3aBNaHb i
¢yHKUil. [HIIMME BaskIMBUMU pucaMu (HiHAHCOBO-TIPABOBUX BITHOCHH, K 3a3HAYAETHCS, € TE, 10 BOHU
ICHYIOTB Yy cepi (hiHaHCOBOT TiSTTBHOCTI 3 METOIO YTBOPEHHS HEOOXIMHUX CYCIIIHCTBY TPONMIOBUX (DOHIIIB,
TOOTO MarOTh OpraHi3aMiMHWA XapaKTep, a TaKoXK Te, MO0 00’ €KTOM IHMX BITHOCHH 3aBXKIH € TPOII abo
IpoIIOBi 3000B’sI3aHHS, MOB’A3aHi 3 YTBOPEHHSIM 1 BUKOPUCTaHHSIM rpomoBux ¢oHaiB. BomHouac, He Bci
IPOIIOBI BIJHOCHHH, B SIKHX OCpyTh ydacTh OpraHd JeprkaBHOI Bjiaau, € ¢iHaHcoBUMHU. YacThHa 3 LHX
BIIHOCHH PETYNIOIOTHCA IHITUMH Taly3sMu TIpaBa. DiHAHCOBE X TPaBO PETYNIOE BiTHOCHHHU, IIO
BHHHKAIOTh Y 3B A3KY 3 PyXOM IyO/IiUHIX rPOMOBHX HOHIIB' .

Ho o3Hak ¢QiHaHCOBOI [MisSNIBHOCTI JAep)KaBU BiAHOCATH 0a30BiCTh Ha (iHAHCOBOMY IUIAHI,
TTOB’ I3aHICTh 3 aKYMYJISIIIIEIO TOXO/MIB 1 TPOBEICHHSIM HEOOXITHUX BUTPAT, @ TAKOXK peai3alliio y MmpaBoBii
dopmi’.

OpnHi€ro 3 BaXJIMBUX O3HAK ACP)KaBU SK MyONIYHOrO iHCTUTYTY € BJIaCHa IpOIIOBAa OAWHHULA Ta
(dinancoBa cucrema. DiHAHCOBI THCTPYMEHTH B JIiTepaTypi PO3TIIANAIOTH K OCHOBHHUH 3aci0 JTOCATHEHHS
iIeH JeprKaBH, 1 BIAMIOBIb — YOMY, IIPOCTa: 00 OpraHu BIaAM 1 YIIPaBIiHHSA, SKi IPEICTABISIOTh ISPKABY,
Ha BiAMIHY BiJl 1HIIMX Cy0’ €KTiB PHUHKY, BOJIOIIOTH OCOOJIMBUMH IIpaBaMHU 1 NPHUBUICSMH — IPaBOM
MIPUMYCY Ha OCHOBI 3aKkoHY. JlepaBa BCTaHOBIIIOE 1 MATPUMYE SKOHOMIYHHM MOPSIOK, 3aXHINA€E TpaBa
IHIMUX Cy0’€KTiB, 1 IS peaizallii uX MpaB Ta iHMUX (QYHKIIH, MeJeroBaHUX CYCILIIBCTBOM, JepiKaBa
aKyMyJIIo€ JiepaBHi ()iHAaHCOBI pecypcH Ha OCHOBI 3aKOHHOI BHIMKH (OMOJATKyBaHHS) IOXOJIB 1HIIMX
CyO’€KTIB pUHKOBUX BiTHOCHH .

[ToTpebu cycmiapcTBa Jep)kaBa TOKJIMKaHA 3a0€3MMEUUTH SK IMyOIiYHMA BHOOPHUHN IHCTUTYT. Y
BOMY CEHCi BOHa 3000B’si3aHa MOCTIMHO 1 HEYXWJBHO peanizyBatd (YHKLII i3 IUIaHOMIPHOTO i
LiIeCHPSMOBAHOTO  YTBOPEHHS, PO3NOAUY Ta BHUKOPHCTAaHHA JEPKaBHHUX ILEHTPAJi30BaHUX Ta
JETIEHTPAII30BaHUX TPOMIOBUX (OH/IB, TOOTO (DiHAHCOBY MisUTbHICTH. Y IIbOMY 3B’SI3KY CHiJ 3rafaTd Mpo
ICHYIOUHMH B JIiTepaTypi TepMiH «1yOmiddi piHaHCH», SKUM OXOIUTIOETHCS 1Ba BUAM (DiHAHCIB: JEpKaBHI Ta
MiclleBi. Y TOW 4Yac KONW BIUIMB Ha CKOHOMIYHUH 1 COIaNbHUM pPO3BUTOK MICIICBUX YTBOPCHb
3MIHCHIOETHCS 3a JOMOMOIOI0 MiCLeBUX (piHAHCIB, yepe3 AeprkaBHI (piHAHCH Jep:kaBa BIUIMBAa€E Ha CBIi
€KOHOMIYHHMM Ta COIlialbHUM PO3BHTOK, BOHHM ICHYIOTH CTOCOBHO TpOIIEH, 3yMOBJICHI YIPaBIIiHCHKOIO
(GyHKLI€IO OepKaBH, € MEPepo3NOAUIBHUMH BiTHOCHMHAMH Yy cepi CYKYMHOTO CYCHUIBHOTO MPOIYKTY.
Perymioroua QyHkmis ¢iHaHCiB monsrae y BTpPY4YaHHI JAepKaBH Yy NpOLEC BIATBOPEHHS;, B LIJAX
peryJIIoBaHHS 3aCTOCOBYIOTH (hiHAHCOBE 1 OIOpKETHE TuIaHyBaHHsS. OKpIM PO3MOALIRYOI 1 PETYITIOI0U0l
dbyakmii, myOmigai ¢GiHAHCH BiZOOpakaroTh MPOIEC BIATBOPEHHS B IJIOMY Ta OKpemi HOro cramii 3a
MOCepeHULTBOM (PiHAHCOBUX pecypciB i (OHAIB, TOOTO XapaKTepH3YIOTh HOTO KiJBbKICHY CTOPOHY, LIO
JI03BOJISIE  KOHTPOIIOBATH YTBOPEHHS, PO3MOALT Ta BHKOPHCTAaHHS (IHAHCOBHX pECYpCiB IIISIXOM
3iificHeHHs DiHAHCOBOTO KOHTPOIIO .

3 PO3MIIIHYTHX BHILE IOJIOKEHb HAYKH BHIUIMBA€E, O (iHAHCOBA AISUTBHICTH NEpXaBW, SK 1 ii
TiSUTBHICTD 32 1HIIMMU CYCHITbHO-3HAYMMUMH HaIlpsIMKaMH, ONUPAETHCS Ha MyOIIUHICTD JepKaBHOI BIaan
SIK Ha 11 BU3HAYAJbHY O3HAKy. AJke (hiHAHCYBaHHS HAPOIHOI KUTTEMISIFHOCTI — 00’ €KTUBHA CYCHiTbHA
HEOOXIAHICTh, SIKy pealli3ye IepKaBHO-BIaJHHH amapar B IJISX HAPOAHOI CHUIBHOTH, SKa MPOXKUBA€E Ha
Teputopii Aepxkasu. Ll HEOOXiAHICTB, 3HOBY K TakH, 3yMOBJICHA peaJbHUMH YMOBaMHU OYTTS CyCIiNbCTBA,
HE 3aJCKHUMH HI BiJ BOJI INi€i CHIIRHOTH, HI BiJ BOJII TAHIBHOI BEPXIBKH, fKa il odomroe. Ilumum
00’ €KTUBHIMHU YMOBaMH IPOJIUKTOBAHO, IO 3aBJAHHS, SKi CTOSTh MEpe]] ACPIKABOI0 B JaHWH KOHKPETHHI
iCTOpUYHHH TepioJ, He MOXYTh OyTH peaiizoBaHi 0e3 (iHaHCIB 1 iX palioHaTBHOrO BUKOPHUCTAHHS.
ToBapHO-TPOIOBUI XapaKkTep CYCHUIBHUX BIJTHOCHH HE 3ajMIa€ 4WICHAM JIEPXKaBH SIK TEPUTOpPialbHO-

! Harpe6ensnnii, B.I1., Yepuaguyk, B.JI., Cyxonoc, B.B. (2003). @inancose npaso Ypainu. 3acanvua
yacmuHa: HaBYAIBbHUH mociOHMK. Xapkis: Omiceit, 21, 24.

2 Casuenko, JI.A., [lumbamox, A.B., llIkapyna, B.K., ['myx, M.B. (2001). @inancose npaso: HaBIambHUI
nocionuk. Ipmine: Akanemis JI1C Ykpainu, 6.

3 Mankyisik, ML (2007). ['ocydapcmeennvie u mynuyunansivle gunancer: yaeGuuk. Mocksa: M3n-so PATC,
148.

* Harpe6enshuit, B.IL., Yepnamuyk, B.JI., Cyxonoc, B.B. (2003). @inancose npaso Yipainu. 3acarsna
yacmuna. HaBYTbHUHN TociOHuK. XapkiB: Omicceit, 8—10.
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OpraHi3oBaHili TpoMaji 1HIIOro BMUOOpY, aHiX BCTyHaTd y (piHAHCOBI BIIHOCHHH, €IWHUM JIETITUMHHUM
VIIPABITIHCHKAM BaKEJIEM SIKUX € TaKUHA aOCTPakTHUH MyOIidHUI CYCIIBHUMA 1HCTHTYT, SIK JepaBa, sKa
nie B 0co01 OpraHiB, HAIUICHUX HEIO K BIATOBIIHMMH ITOBHOBaXXEHHSAMU. SIK IMyOJlidHA KaTeropis, CBId
nposiB  (iHAaHCH OTPUMYIOTH TOZI, KOJIM JepXaBa y NpaBoBii (opMmi 3AIHCHIOE IiecIpsSIMOBaHHUH
IUTAaHOMIPHUH TIOAUT CYCHiIbHUX Onar y BHUIVIAAI BHIATKIB TPOIIOBHX KOWITIB Ui 3a0e3MeUeHHS
(hyHKIIOHYBaHHS Pi3HUX cep CYCHITBHOTO OyTTS.

BpaxoByroun KOH(IIIKT IHTEPECIB COLIaIbHOI CIIPABEIIMBOCTI 1 PUHKOBUX BiJIHOCHH, 3aKOHOABIIEM
B 3akoHi Ykpainu «I[Ipo iHBeCTHLIHHY HisIbHICTHY BCTAHOBJICHO, II0 METOIO iIHBECTYBAHHS € JOCSTHEHHS
MIEBHOT'O COIiaibHOrO e(eKkTy. Bra3iBka 3aKOHOABI HA TaKy METY 1HBECTHUIIIN — JIOTIYHE 3aKJIaJCHHS Ha
MIPaBOBOMY PiBHI COITIAIBHOI 1/1€1, KA JIEXKUTh B OCHOBI iHBECTHITIHHOT AiSUTFHOCTI HApiBHI 3 €KOHOMITHOIO
imeero.

TakuMm 4MHOM 1HBECTHLIi B IIMPOKOMY PO3YMiHHI MalOTh COLIaJibHY CIPSAMOBAHICTb, SIKa MOJISTAE y
CTBOPEHHI TEPCIICKTUB I COIIALHOTO 3aXWUCTy HAMOIMHINTUX BEPCTB HACEJICHHS, PO3BUTKY HAayKOBO-
TEXHIYHOTO MPOTPECy, CTUMYIIIOBaHHI 33/I0BOJICHHS IMiJBUILEHOTO CYCIIIBHOTO 3alIUTy Ha MEBHI TOBAapH i
MOCITYTH, TIOTIUOICHHI TyXOBHO-11€0JIOTIYHOTO 3MICTY HaIlii.

3aKoHOMAaBUMI aKIIEHT Ha COIIaJLHOMY IPH3HAYCHHI IHBECTHUIIIH € BUIIPABIAHUM 1 JIOTIYHUM, aJKe
caMe Jiep)kaBa MMOBHHHA BHCTYIATH THUM Ba)KeJIEM YIPABIiHHS, KOTPUH BCTAaHOBIIOE “TIpaBWia Tpu’ Ha
IHBECTULIITHOMY PHHKY 1 MeXIi KamiTanizanil iHBeCTHLIHHOTO MPOLEeCy 3 METOI0 MPHUCIKTH Ti Iii Cy0'eKTiB
IHBECTHIIIMHOI MisUTBHOCTI, IO MOXYTh TOCTA0MTH ab0 3BECTH HaHIBEIh 3aNMTYBAHWU CYCIIILCTBOM
comiayTbHAIA e(PeKT BiJ BKIQACHHS IHHOCTEH.

Cepen 3aBoaHb COILiaJbHOI MOJITHKH AEpXKaBH, Y JiTeparypi, 30KpeMa, 3HauaTbCcs TapMOHI3aLlis
CYCHUIBHUX BiJHOCHH, Y3TOJUKCHHSI 1HTEPECIB 1 MOTped OKpEeMHUX TPyl HACENCHHS 3 JOBrOCTPOKOBHMH
IHTEepecaMy CYCITIILCTBA; CTBOPCHHS YMOB JUISl ITiIBHIICHHS MATEpiaJbHOTO OJIAroIONyddss TPOMAIISH,
3a0e3MeYeHHs] PIBHOCTI COLaJbHUX MOXKJIMBOCTEH, COLIaIbHOTO 3aXHMCTy BCiX TPOMaJSH 1 1X OCHOBHHUX
rapaHTOBaHUX JACP)KaBOIO COLATbHO-€KOHOMIYHUX MpaB, B TOMY YHMCIi MiATPUMKA Mano3ade3nedeHux
TPy HAaCEeJEHHS; PO3BUTOK Traly3eil COIiaIbHOIO KOMIUIEKCY, TAKHX K OCBITA, OXOpOHA 3[J0pOB’sl, HayKa,
KyJbTYpa, )KHTIOBO-KOMYHAJIbHE TOCTIONAPCTBO TOMIO' .

B Teopii ¢inaHCiB BUALNSIOTH TPU HANpPSIMHU 3MIHCHEHHS COLabHO-€KOHOMIYHOTO T'apaHTyBaHHS.
[Tepmmii — rapaHTyBaTH KOKHOMY MiHIMaJIBLHOTO PiBHS 3apOOITHOI IUIATH, 1i 1HIEKCAIIiF0, TOMIpPHI MTOJaTKA
1 HeBTpYYaHHS Y TAIPUEMHUIBKY TiSUTBHICTE. JIpyruii — 3a10BOJICHHS MPIOPUTETHUX TOTPEO CYCIILCTBA,
AKi JiepKaBa HE MOXE JOBIPHTH KOXXHOMY TPOMAaJsSHHHY CaMOCTIHHO, i TpeTii — BUPIBHIOBAaHHS DiBHIB
KUTTS OKPEMHX IPYIl HaceldeHHs'. JIOCSATHEHHsS YCIIXiB 3a O3HAYCHHMM HANPAMAMH, a OCOOIHBO —
OCTaHHIM, 1 MAalOTh CTaTH MUIAMH MyOJI9HOI poOOTH JEpKABHOTO amapaTy B (hiHAaHCOBO-IHBECTHITIHHIH
chepi.

B xoHTekcTi 30anmaHcyBaHHS 1HTEpECiB SK METH €QEKTHBHOTO PpEryJIOBaHHS I1HBECTHULIHHOL
TISUTBHOCTI  CJIi  3ayBakKMTH, IO BJACHE coliaibHa (YHKIIS JepXKaBH IOKJIMKaHa yCyBaTH abo
MOM’SIKIITYBAaTH MOKJIMBY COLIaJIbHY HAPYTy Ta pO3rOPHYTH TBOPYMI MOTEHINAN CyCIIbCTBA. BageHHs
B JIIOAMHY — B OCBITy, KYJIbTypy, OXOPOHY 3IOpOB’S, — fK CIYIIHO 3a3Ha4aloTh y JiTeparypi, — €
HainpuOyTKoBiKM Oi3HecoM. LluM 1 BiApI3HAIOTBCSA CTPIMKO MPOTrpecyiodi KpaiHu — BOHH 3HAXOISThH
MOXKJIMBICTD OIO/PKETHHX BKJIAJCHb B JIIOAUHY, 3a0€3MeUyI0U BUIBHUN PO3BUTOK, 3QJIyYEHHS 10 aKTUBHOI
JSUTBHOCTI, 1 3B1JICH — JOCTOWHE JKUTTS, 3aXUIICHICTh He3aTpeOYBaHUX BEPCTB HACEJICHHS .

CTpaTeriyHo0 METOI0 BTPYYaHHsI JIEpXKaBH y MpoLeC MoALTy (iHAHCOBHX 3ac00iB € HENOMYyLICHHS
3aHenajy JIIOJCHKOTO pPecypcy, ajpke caMme JIIOAMHA € JDKEpPeIoM CYCHUIBHOTO mporpecy, OaraTcTBa i
mporBiTaHHs AepkaBu. [locTilfiHe sSKiCHE 3pOCTaHHS JIIOJICHKOTO TIOTEHITAMy B KpaiHi peami3yeTbes depes
(iHaHCOBY MiATPUMKY HE3aMOKHHUX BEPCTB HAcelICHHS, BKJIaJIeHb B OCBITY, HAYKOBI AOCIIiIPKEHHS, Cy4acHi
CyCHiIbHI pedOopMH, NPHUINCIUICHHS 30POBOTO CIOCOOY JKUTTS, 3acOO0M BIANOBIAHOI IpOIAraHiw,
dbopmyBaHHS I yTpUMaHHS THX CTPYKTYpHUX OJWHHIIF B CHCTEMi OpraHiB BJIagd, Ha KOTpi Oyio O
MOKJIaZAEHO yci i PyHKIIT Ta HU3KY 1HIINX 3aXO0iB.

Ockinbku mepepo3noAis AoxoAiB y cycminbeTBi B. Kymutin BBaxae omuiero 3 QyHKIiH AepkaBu

! Mopososa, T.I., lypasiaes, FO.M., Tuxouos, B.®. (2002). ['ocydapcmeentoe pe2yiuposanie S5KOHOMUKL:
yaebHoe nmocodue. Mocksa: KOHUTH-IIAHA, 48.

? Bacumuk, O.]1., ITaBmok, K.B. (1997). Jeporcasui ¢pinancu Yipainy: miapyannk. Kuis: Buma mxora, 193.

3 Bopucos, T.A. (2007). Teopus 2ocydapcmea u npasa: yaebruk. benropon: Usn.-so benl'V, 82.
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BJIACHE y PHHKOBil eKkoHOMii', TO Take HOro 3ifiCHEHHS, IO CHPSMOBAHE HA MiJBMINCHHS SKOCT
3a0€3MeUYCHHs] COIiaIbHOI Cepr CYCIUIBCTBA Ta TIIOKPAICHHS PIBHS KUTTS HE3aMOXXHUX BEpPCTB
HaceJICHHS HE TOBHHHO PO3IIIHIOBATHCH Yy SKOCTI COIaICTHYHOI «3pIBHSUTIBKM» abo sBUINA, KOTpE
CyNepeunTh €KOHOMILll PHHKY, a HATOMICTh Ma€ PO3TIIIATHCH SIK MPOLEC, KUK IIKOM Y3TOUKYETBCS 3
17ICOJIOTIEI0 1 MPAKTUKOIO BTLUICHHS 3acajl PUHKOBOI EKOHOMIKH.

Y xomi mepepo3noaiTy AOXOMIB SK CYCIUIBHOI BJIACHOCTI 1 CYCHUTBHOTO HaAOaHHS HA TEPIIOMY
Micii ceped (GYHKIIH CydacHOi JEMOKpaTHYHOI IepKaBH, HA BIAMIHY BIiJ KJIacOBOi, € BCEeMipHE W
HEyXWJIbHE 3a0e3ledeHHs] peaizalil OCHOBHHX TpaB i cBOOOX moAuHU 1 rpomansHuHa. g ¢yHKuis
00’ €KTHBHO Ma€ MPIOPUTETHE 3HAYCHHS, OCKIJIBKH BC1 1HITI HANIPSMKH MisUTBHOCTI TAOPSIKOBYIOTBCS ITiH
TOJIOBHIM (DYHKIIIT i MMOKJIMKaHI CTBOPIOBATH rapaHTii peaizailii mpaB i cBOOO B COILiaIbHO-€KOHOMIUHIH,
TIpaBOBiif Ta iHmiii chepax KUTT .

B Toif yac xonm ekoHOMIYHMH eQeKT BiA peamnizamii iHBECTHUIIIMHMX NPOEKTIB PO3IJISAAETHCS SK
KpUTEpiH, KU XapaKTepU3ye parlioHAIBHICTE diH, sIKi BAKOHYIOTBCS y XOJIi peaiizallii mMpoeKTy, COoliaabHl
pe3yabTaTH BifoOpakaloTh BKJIAJ MPOEKTY B IOKPAILEHHS COLIaJbHOTO CEpelOBHIIA, 1, B KiHLEBOMY
MiJICYMKY, - B TIOKPAIICHHS SKOCT1 XKUTTS. SIKICTh KUTTS XapaKTEPU3YEThCS TAKMMHU OIIHKAMH SIK PiBEHB,
Croci® JKUTTS, a TaKOX 3IOPOB’S 1 TPUBATICTH JKUTTA. PiBEHb XUTTSA — 1€ JOXOIW HACEJICHHS, HOTO
3a0€3MEeUYCHICTh TOBApaMH 1 IMOCITyTaMH CITIO)KMBYOTO 3HAYCHHS, IHW 1 Tapudu Ha TOBapH 1 TIOCIYTH;
BXKMBAaHHSIM HaCEJICHHSAM MPOAYKTIB xapuyBaHHs Tomo. Crmoci® >KUTTA — [e 3aiHATICTb HAaCeJICHHS,
MMITOTOBKA KaapiB, 3a0e3lMeueHHs HaceJICHHS 00’ €KTaMH OCBITH, KYJIBTYPH 1 MHCTENTBA, OXOPOHU
3I0POB’Sl, CIOPTY, TPAHCIIOPTHOTO OOCIYTOBYBaHHS, BKIIOYAIOUM COIIANbHY Oe3meKy. 3J0poB’s 1
TPHUBAJICTh KHUTTS — L€ MOKpAaIlEeHHsS YMOB IIpali, PO3BUTOK c(depu OXOPOHU 3I0pOB’sl, PiBEHb
00CITyrOBYBAHHS".

JloCSTHEHHS BUCOKUX TIOKA3HUKIB Yy 3a3HAYCHHUX c(hepax COMaILHOTO KUTTS 1 Ma€ CTaTH HAWBHIIIOIO
METOI0 MyOJIiYHO-BIAaJHOI MisIIBHOCTI, a 1IHBECTHLINHO-(DiHAHCOBI BIZHOCHHU — €(EKTUBHUM 3aco00M ii
peamizamii. AmKe nepkaBa He icHye cama ajsl cebe, a OisUIbHICTh BJIAaJHOTO amnapary JIMIIE y BIACHUX
iHTEepecax MOXKIIMBA Y KJIACOBUX, HEPO3BUHEHUX 1 HEAEMOKPAaTUIHUX CYCIiIbCTBaX. HaToMicTh fepikaBa sk
opranizamis myOIidHOI BiIagu B 0co0i ii amapaTy € coIiaabHO BiATIOBINATLHOIO TIEPE] CYCHiIBCTBOM, SIKE
JeNieTyBaji0 TOBHOBAXXEHHS I[bOMY amapaTy. loMmy JepxkaBa B 0co0i MyOJiYHOro amapaTy B CBOIil
TISTBHOCTI TIOBUHHA KEPYBATUCh HE JIMILIE METO0 3a0€3MeUCHHs JOTPUMaHHs (PiHAHCOBOTO MPABOIIOPSIKY,
a cTaBUTH c001 3a CTpaTeriyHy MiJIb BCEOIIHHMM CYCHUTBHANA TIOCTYI, KU, y CBOIO Yepry, HE € MOMJIHBUM
0e3 3a0e3rneueHHsT HOPMAIBHOTO (YHKLIOHYBaHHS i PO3BUTKY KOKHOTO 1HIMBiZA, OKPEMOi JIOAMHU SIK
HaWBUIIOI COIIANBHOI IIHHOCTI, SIKOIO MOXE BOJIOJITH JIepKaBa.

Bomnouac y miTeparypi, MpucBSYeHIA iIHBECTHITIHIN TisSUTBHOCTI, TOBEJIOCS 3ITKHYTHCS 3 «TITHOOKUAM
MEPEKOHAaHHSIM» aBTOpa B TOMY, IO «BKIQJCHHIM 3aBXJW Ma€ MPOTUCTOSTH OIUIATHUHN 3100yTOK, B
{HIIIOMY BHITA/IKy BOHH €KOHOMIUHO HEJOLLIBHI i He MOKYTh OYTH BiHECeHi 10 iHBecTHIi# .

O3HaueHa TOYKa 30pY, OYECBHIHO, BUXOAUTH BHKIIOYHO 13 «Oi3HEC-PO3YyMIHHS» IHBECTHINH 1
MOBHICTIO HIBEJIOE COLIANBbHUN €(EeKT Bifl IHBECTYBaHHS, AOCATHEHHS KOO IOBHHHA MParHyTH KOXHa
JIEMOKpATHYHA, COIliaJIbHA 1 MpaBOBa KpaiHa.

[TyGniyHo-TIpaBoBa [IisUIBHICTH JepaBu B (HiHAHCOBO-IHBECTHLINWHINA cdepi — 1e HisUTbHICTDH
JepKaBHO-BNAJHA. [i MOKHA IPOTHCTABUTH HE JIMIIE PABOBiTHOCHHAM, SKi CKJIaJal0ThCS MiX iHBECTOPOM
— IOPHOMYHOI0 0CO0O0I0 MPWBATHOTO IpaBa JIMIIE 3 METOI OJepXKaHHS NPUOYTKY 1 JepkaBoro, a u
CEKOHOMIYHHM ameTUTaM AEp>KaBHO-BIAAHOTO MexaHi3my. J[o Toro i, AepikaBHE TOCHOAApPCTBO HaIae
CYCIIUIBCTBY 3I€01TBIIIOTO TOCTYyTH OE30IUIaTHO, B TOMY CEHCI, III0 BOHO HE PO3PAXOBYETHCSA 3 KOXKHUM
TPOMATHUHOM 3a CYKYIHICTH ITOCIIYT, SKi OCTaHHIM OTpPHUMY€E BiI MepKaBHOI MisTIbHOCTI. Jlume y
BUHATKOBHX BHITAJIKaX J€PKaBa CTATYE IpsMy BUHATOPOJY 3a CBOT IIOCTYTH .

B Toli xe Wac, sk 3a3Hadae BimOMUH JocHigHUK iHBecTHIi b. Ky3HemoB, mix crupaBemaTuBAM
PO3ITOAUIOM JOXOAY MK WICHAMH CYCHIIBCTBA HE CIIII PO3YMITH «GPIBHSTIBKY», IO IMPU3BEIA CKOHOMIKY

' Kymumn, B.H. (2005). I'ocyoapecmeennoe pezynuposanue puinounoti skonomuku: yaeGuuk. Mocksa: M31-Bo
PATC, 53.

2 Bopucos, I'.A. (2007). Teopus zocydapcmea u npasa: yae6uuk. benropon: Usn.-so Benl'V, 82.

3 Kacesnenxko, T.I'., MaxosukoBa, I'.A. (2009). Husecmuyuu: yaedHoe mocodbue. Mocksa: xcmo, 48—49.

* Autimosa, O.M. (2007). IIpasosoe pezynuposanue uneecmuyuoHHol desmensHocmu (aHANU3 Meopemueckux
u npaxkmuyueckux npoonem). Mocksa: Boxrepe Kiysep, 21.

> Unosaiickuit, C.M. (1904). Vuebnuk gunancosozo npasa. Onecca: Tunorpadust A.®. COKOIOBCKOTO, .
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y 80-x poxax 10 gerpananii ». ToMy CIlii BA3HATH, IO HEOMipHE, BCEOXOILTIOI0YE BTPYYAHHS JEPKABH Y
mporiec po3noniny (iHAHCOBHX peCcypciB HECYMICHE 3 €KOHOMIKOIO PHHKY. Take BTpydYaHHS 31aTHE
TTIOPOJUTH Cepell HACEIICHHS TPYIOBY JIiHB, IPUTATBMYBATH PICT EKOHOMIKH.

BpaxoBytoun 3a3HaueHi 3acTepekeHHs, He ciif 3a0yBaTH, IO Jep)kKaBa IepelyciM € COLialbHIM
1HCTUTYTOM, SIKAH Ji€ 3apafy CYCHUIBHOTO OJiara, 3apajay iHTepecy JIOAWHH SK HaWBHUILOI IIHHOCTI, KOO
BOHA BOJIOJIE.

VY 3B’S3KY 3 COLIaIbHOIW (PYHKIIIEIO 1 COI[iaIbHUM IPU3HAYCHHIM JIEP)KaBU HEMAE JKOIHUX CYMHIBIB,
mo (QyHKUIOHANbHA CIPSIMOBAHICTh MiSUIBHOCTI JAEpKaBH AK IMyONiYHOro I1HCTUTYTY B (PiHAaHCOBO-
IHBECTHIIIHUX IIPABOBIAHOCHHAX € 3HAYHO INMHPIINOI0 3a JOCATHCHHS MaKCHMAaJhbHOTO CEKOHOMIYHOTO
eeKTy, «OIUIaTHU 3100yTOK» BiJl iIHBECTHUIIIH.

OnHuM i3 OCHOBHHX NpHU3HAYECHDb JIEPKaBH € 3a0e3MeUCHHS NpaB 1 cBOOOJ JIOOUHM, B TOMY UYHCIi
LUISIXOM 3aJisIHHS Takoro e(eKTHBHOTO iHCTPYMEHTA MiABHIIECHHS 11 OJaromoiryyds, sK iHBECTYBaHHS Y
Pi3HI cepr HAPOAHOI KUTTEMISUIBHOCTI. JI0 O3HAK MIpaB JIFOJUHHK BITHOCATH BUHUKHEHHS 1 PO3BUTOK Ha
OCHOBI TPUPOJHOI 1 COIaNbHOI CYTHOCTI JIFOJWHW, BH3HAHHSA 1X BHIIOK COIIAJbHOI I[IHHICTIO,
Oe3mocepeHs Iisl, HEBIUYKyBaHUHN XapakTep, a TAKOXK Te, 0 BOHK BUCTYMAIOTh HEOOXiAHOI YaCTHHOIO
IpaBa, SBISIOTH COOOIO MPHUHITUIIN B3a€EMOBITHOCHH MiX JIOABMH 1 JEp)KaBolo, a X BH3HAHHS 1 3aXHCT €
060B’SI3KOM [IepIKABH-.

[HBeCTYBaHHS «B JIFOMUHY» K HAHBUIIY COLiadbHY I[IHHICTH, SIKOIO BOJIOJIIE IepKaBa, Ma€ B YKpaiHi
mpaBoBi miepenymMoBu. Y KonctuTymii YKpaiHu — HOPMAaTHBHOMY JTOKYMEHTI, SIKHH Mae€ B HaIIlid KpaiHi
HaWBWIIYy FOPUINYIHY CHITY 1 HOPMH SKOi € HOpMaMH| MPSAMOi 1ii, 3a3Ha4eHO, 110 JIFOJAWHA B HAINH JAeprKaBi
BHU3HAETHCSl HAWBUIIOK COMIANLHOK HiHHICTIO. [IInsaxoM ¢iHaHCYBaHHS COIiaIbHUX MPOTpaM i3 BIACHOTO
Or0[KeTy 4yepe3 pPO3BUTOK iHBECTHLIH Ha OCBITY, OXOPOHY 3[0POB’s, MEHCilHE 3a0e3neueH s, BUIJIaTH 13
0e3po0ITTS, COIiabHUI 3aXUCT HeAepKaBHUX (hiHAHCOBUX 3acO0IB 1 OTHOYACHO Yepe3 PO3BUTOK YCiel
PUHKOBOI iHQPACTPYKTYpU OTPUMAaHHA JOXOMAIB B CYCHUIBCTBI BiIOYBA€THCS OMOCEPEAKOBAHUH BILIHB
Ji0epabHOT MOJICITi COLIaIbHOI AePKaBH HA COIiATbHI BiJIHOCHHK".

B ocHOBI 1mporo BIUIMBY TiepeOyBae 3aKOHOIaBUe 3a0e3ledueHHs. 30KpeMma, IMmoTpeda CcTajioro
PO3BHTKY CYCIJIBCTBA MUIIXOM IMATOTOBKH KOHKYPEHTOCIIPOMOKHOTO JIFOJICHKOTO KamiTally, BiIITOBITHO
no 1. 1 4. 2 c1. 3 3akony Ykpainu «[Ipo BHILY OCBiTY» € OJHHUM i3 IPUHLMUIIIB IepKaBHOT MOJITHKH y cdepi
BHIIIOT OCBITH. B 03HaueHOMY 3aKOHI TaKOX MepeadadeHi 3acaid iIHBECTYBaHHS B OCBITY TPOMAISH MIJITXOM
JEPKaBHOI IMIATPUMKHU IIATOTOBKK (haXiBIIB 3 BHIOK OCBITOIO IS MPIOPHUTETHUX Tally3edl eKOHOMIKH,
(DyHIAMEHTANBHUX 1 IPUKIATHUX HAYKOBHX JOCHiKeHb Tomlo'. CTBOPEHHS YMOB JUIS TBOPUYOTO PO3BHTKY
0CcOOMCTOCTI, MiABUILEHHA KyJIbTYPHOTO DiBHS, €CTETUYHOTO BUXOBaHHS TpoMajsH, 3rigHo 4. 1 cT. 3
3akony Vkpainn «[Ipo KymbTypy», € OIHI€IO i3 3acaj MOMITHKM YKpaiHH B 9YacTHHI KyJIbTypH . SIK
3a3HAYAETHCS B JITEPATypi, OAHUM 13 PAKTOPIB EKOHOMIYHOI'O 1 COIIIAIBHOIO IPOrPECY CYCIIBCTBA € 3MICT
OCBITH € 1 BiH Mae OyTH Opi€HTOBaHMM Ha 3a0e3MCUCHHS CaMOBU3HAYCHHS OCOOMCTOCTI, CTBOPCHHS YMOB
JUIS caMopeaJTi3allii, pO3BUTOK CYCIIiIbCTBA, 3MILHEHHS, BIOCKOHATICHHS [PABOBOI JCPKaBH’.

Takox coliagbHa MeTa 1HBECTHIIIH BTITIOETHCA, 30KpeMa, ¥ aIpecHOMY HaJlaHHI JCPKABOIO IiJIBT
TUM 1iHBEeCcTOpaM, IO NPOBAAATh HiSUTBHICTE y COLIaNbHO 3HAYMMHUX c(depax CyCcHiIbHOrO OyTTS.
Iepenycim, 3a 4. 2 ct. 11 3akony Ykpainu “Ilpo iHBecTHHiHY NisUTBHICTH, HUMH € coliaibHa cdepa,
MTOKPAITICHHS TEXHIYHOTO OCHAIICHHS BUPOOHUYOTO IIPOIECY, BBEICHHI HOBAIl TOIMO, MpOrpamMu 3
yCyHEHHsS HachiakiB katactpopu B YopHoOmni Tomio. [HBecTyBaHHA B couianbHy cdepy mependaueHo
TaKOX 3aKkoHaMHu Ykpainu «[Ipo mepskaBHi comiaibHi CTaHAAPTH Ta JEpKaBHI COLiaNbHI rapanTii», «IIpo
COLIaTBHIMA 3aXUCT JIiTeH BIMHMY Ta MO0 HU3KOIO 1HITUX aKTiB JiI0YOT0 3aKOHOABCTBA.

' Kysnenos, B.T. (2010). Ausecmuyuu: yae6uoe nocobue. Mocksa: OHUTHU-JIAHA, 5.

> Manbko, A.B. (2010). Teopus cocydapcmea u npasa 6 cxemax, OnpedeieHusx u KOMMeHmapusx: yaeGHoe
nocobue. Mocksa: [Tpocnekr, 40.

3 Pacconos, M.M., Manaxos, B.I1., Banos, A.A. (2011). Akmyansuwie npobnems meopuu 2ocydapcmea u
npasa. yaedHoe nocodue. Mocksa: OHUTU-JJAHA, 389.

* 3akon npo euwyy oceimy 2014(Bepxosra Pana Vipaian). Ogiyitinuii caiim Bepxoenoi Paou Ykpainu.
<http://zakon3.rada.gov.ua/laws/show/1556-18> (2015, mucroman, 13).

> 3akon npo kynremypy 2010(Bepxosua Pana Yipaiun). Ogiyiinuii caiim Bepxosnoi Paou YVrpainu.
<http://zakon4.rada.gov.ua/laws/show/2778-17> (2015, mucroman, 13).

6 Kysnenosa, .A. (2008). ['ocydapcmeentoe u Mynuyunaishoe ynpasienue; KOHCIIEKT JeKiuit. MockBa:
Dxemo, 119.
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BucnHoBku. Peanizamis comianpHUX i€l yKpaiHCHKOTO 3aKOHOJABIIS 3 METOIO JOCSTHEHHS OajaHCy
IHTEepeCiB € CKJIaJHUM TIPOIECOM BIOCKOHAICHHS CHUCTEMH CKOHOMIUHHX, COIIaJbHUX, MOJITHIHHX,
IIPABOBHX BiJHOCHH Ha BCIX PIBHSIX, J¢ BOHM BHHHKAIOTH. VIETHCS SIK MPO iHTEpEC KOHKPETHOTo Gi3Hecy,
TaK i eKOHOMIUHHUI iHTEpec AepiKaBH, a TaKOX IHTEpeC CYCIiJIbCTBA 3arajoM SIK COLIANbHOI CIUTBHOTH i
OKpeMoro IiHAMBiga SK JIOAWHW. Binrak, nocsArHeHHs OanaHCy iHTepeciB fK MeTa e(EeKTUBHOTO
peryJIoBaHHS 1HBECTHIIMHOI MisUTBHOCTI — Oe3mepeOiliHa Ta TOCIITOBHA HAYKOBO- Ta 3aKOHOJABYO
o0rpyHTOBaHa pPoOoTa 3 ()iHAHCOBO-CKOHOMIYHHM IiaTekcToM. IluTaHHs OajaHCy IHTEpECiB AepiKaBH,
1HBECTOpIB 1 CyCIILCTBA B 1HBECTUILIMHIN AiSIIBHOCTI € TUM MUTAHHSAM AiSTIBHOCTI Jep>KaBH, sIKE HE MOXKHA
BUPIIINTA OJHUM KPOKOM B (DIHAHCOBiHM, €KOHOMIYHIH 4K comianbHil cdepi. Peamisyroun cede sk
ITyOJIIYHO-TIPAaBOBUH 1HCTUTYT NaHIBHA BepXiBKa KpaiHW IMOKJIWKaHA Oe3mepeOiifHO 3MIHCHIOBATH IOIIYK
paumioHaJbHUX HUISXIB A0 HAMOINbII NMPUHAHATHOTO 3aJ0BOJICHHS MOTPeO pPi3HUX BEPCTB HACENICHHA Ta
JeprKaBu.

References

Antypova, O. M. (2007). Pravovoe regulyrovanie investycionnoj dejatelnosti (analiz teoreticheskih i prakticheskih
problem).Moskva: Volters Kluver.

Belskyj, K. S., Zapolskyj S. V., Gorbunova, O. N. (2011). Fynansovoe pravaichebnyk. Moskva: Volters-Kluver.
Borysov, G. A. (2007). Teorija gosudarstva i pravaichebnyk. Belgorod: Yzd.-vo BelGU.

Vasylyk, O. D., Pavljuk, K. V. (1997). Derzhavni finansy UkrajinyKiiv: Vyscha shkola.

Zakon pro kulturu 201QVerxovna Rada Ukrainy). Oficijnyj sajt Verxovnoi Rady Ukrainy.
<http://zakon4.rada.gov.ua/laws/show/2778-17> (2015, lystopad, 13).

Zakon pro vyschu osvitu 20{¥erxovna Rada Ukrainy). Oficijnyj sajt Verxovnoi Rady Ukrainy.
<http://zakon3.rada.gov.ua/laws/show/1556-18> (2015, lystopad, 13).

Zjunkin, A. G. (2003). Finansove pravo: Opornyj konspekt lek&ijiv: MAUP.

Ilovajskyj, S. Y. (1904). Uchebnyk fynansovogo prav@dessa, typografyja A.F. Sokolovskogo.

Kasjanenko, T. G., Maxovykova, G. A. (2009). Investicii: uchebnoe posobye. Moskva: Eksmo.

Kosarenko, N. N. (2010). Pravovoe obespechenye publychnyh ynteresov v sfere strahovaoyggrafyja. Moskva:
Volters Kluver.

Kravcov, D. V. (2007). Finansovi pravovidnosyny u sferi investycijnoji dijalnosti. Aktualni problemy derzhavy i
prava.Odesa.

Kuznecov, B. T. (2010). Investicii: uchebnoe posobie. Moskva: Junyty-Dana.

Kuznecova, Y. A. (2008). Gosudarstvennoe i munycypalnoe upravileRienspekt lekcyj. Moskva: Eksmo.
Kushlin, V. L. (2005). Gosudarstvennoe regulyrovanye rynochnoj ekononugkygbnyk. Moskva: Yzd-vo RAGS.
Malko, A. V. (2010). Teorija gosudarstva i prava v sxemax, opredelenijax i kommentanijagbnoe posobie.
Moskva: Prospekt.

Malcev, G. V. (2011). Socyalnye osnovanija pravisloskva: Norma.

Marchenko, M. N., Szukov, V. N. (2004). Teorija gosudarstva i pravaichebnik. Moskva: Zercalo.

Mackuljak, I. D. (2007). Gosudarstvennye i municipalnye finansy: uchebnyk. Moskva: Yzd-vo RAGS.

Morozova, T. G., Durdynjev, U. M., Tyxonov, V. F. (2002). Gosudarsvennoe regulyrovanye ekonomy&lyebnyk.
Moskva: JuUNYTY-DANA.

Nagrebelnyj, V. P., Chernadchuk, V. D., Suhonos, V. V. (2003). Finansove pravo Ukrajiny. Zagalna chastyna
navchalnyj posibnyk. Xarkiv: Odissej.

Rassolov, M. M., Malaxov, V. P., Ivanov, A. A. (2011). Aktualnye problemy teorii gosudarstva i prauahebnoe
posobye. Moskva: JUINYTY-DANA.

Savchenko, L. A., Cymbaljuk, A. V., Shkarupa, V. K., Gluh, M. V. (2001). Finansove pravonavchalnyj posibnyk.
Irpinj: Akademija DPS Ukrajiny.

Chetvernin, V. A. (2003). Vvedenie v kurs obschej teorii prava i gosudarstichebnoe posobie. Moskva: Ynstytut
gosudarstva i prava RAN.

Chirkin, V. E. (2005). Systema gosudarstvennogo i municipalnogo upravlemijgbnik. Moskva: Juryst.

65



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNi DISKURZ

Mariia Demida
Petro Mohyla Black Sea State University, Mykolaiv, Ukraine

DEFINING THE ROLE OF JUDICIARY IN STATE
AND PUBLIC LIFE: HISTORY AND PRESENT
(THE EXAMPLE OF UKRAINE AND JAPAN)

This article aims to research historical and legal role of judicial authorities and institutions in a
state and society, as well as comparison of Ukrainian and Japanese experience of building trust
and confidence in the judiciary at a particular historical period of 1920-1930 years and at
present. As a factor of influence on the role of courts in Ukraine was evaluated Bolsheviks
coming to the power, formation of judicial corps of professional revolutionaries, absence of new
legislation and complete rejection of prerevolutionary legislation. It was investigated the
influence of bureaucratic and command-administrative features in the Soviet Ukraine judicial
system. The problem was considered in relation to the objectives of contemporary judicial
reform in Ukraine and international experience by studying the same historical period in the
history of Japanese judiciary. Thus, the article studied influence of citizens, judges, legislative
and executive bodies, prosecution and head of state on formation of a role of courts in a state.
Key words: judiciary, soviet judiciary, court, justice, judicial independence, judicial reform, social
trust and respect.

For about three years we have been working on the problem of understanding the role of judiciary
and justice in Ukrainian political and legal thought of 1920 — 1930°s years. In this respect, normative
material of that period, political-legal doctrine and opinion as well as archival materials which contain
specific jurisprudence were analyzed. Memories of contemporaries, results of sociological investigations
and others also became an important source of research. Along with this, in our previous publications it was
emphasized the issues of formation of judiciary in Ukrainian SSR in the 1920’s. It was indicated the
features of judicial work of this period and the main features of case management and staffing.

At the same time we are deeply convinced that historical and legal research requires relationship to
nowadays and legal realities in comparative measurement. That is why given scientific article devoted to
resolve the problem connected with definition of the court role in the state and public life in Ukraine and
Japan as countries of Civil Law systems or Romano-Germanic legal family.

Determining the time limits of research deserves separate explanation on the following grounds.
Ukraine is a relatively young country which is trying to build the rule of law and civil society on its
territory. Particularly important role in this process is given to the court as the main regulator of social
relations. As the building of confidence in justice system is happening in the post soviet area, we consider
essential reference to the experience of the Soviet period, namely 1920 — 1930’s years as a particular
historical period.

The purpose of this research paper is to conduct historical and legal study the role of judicial
authorities and institutions in the state and society as well as comparison of Ukrainian and Japanese
experience of building trust and confidence in the judiciary at a particular historical period of 1920-1930
years and in present.

It has long been known the following postulate. Regardless of how the state arises whether by the
conquest of one tribe by another, or by force of one part of people who seize power over the rest of
population, or by agreement and voluntary connecting people in a state union, the separation of powers into
legislative, executive and judicial branches will always exist. However, methods of the government's
actions can be in different relationships to each other. One type of power may become dominant, it can
function improperly, abusing its power, it might even join in its face all three kinds of power. Nevertheless,
showing each of these branches of state power it will use special techniques, methods of action, regardless
of duties of which branch of power it performs: legislative, executive or judicial'. Few centuries’ Ukrainian

! Jleontnes, A.A. (1905). Cyo u ezo nesasucumocms. Cankr Ietep6ypr: Tunorpadus H. H. Kino6ykosa, 1.
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people have been fighting for independence from external aggressors. The ideas of separation of powers,
creation and implementation of an effective system of checks and balances have passed red thread through
the national liberation process at every stage of it. Has there been preferred implementation of principles as
a result of national liberation struggle at early 1920s? The answer is no, because Ukrainian society was too
exposed and agreed to the policy of the Bolsheviks. What do we see in the study period in Ukraine? It is
possible to mention coming of Soviet power, power struggles, final establishment of Soviet regime and
further establishment of totalitarian regime, as well as denial principle of judicial independence and the
“principle of unity of judicial and general policy, principle of the identity of goals and objectives
implemented by Soviet court with goals and objectives implemented by all the proletarian state'».

At the initial stage thousands of ordinary peasants, workers and soldiers were involved in
administration of the state and to the judicial activity as a sequence. Given phenomenon can be seen most
distinctly during carrying out judicial reform in 1922. But these revolutionaries had neither knowledge nor
experience in political and public activities. And Stalin was one of them. For example, Volkogonov (1989)
was the first who portraying his political picture, he indicated: “Stalin had no profession; he could not do
anything and almost never worked. By the way, man who had no profession had been leading our party and
country for 30 years...”> Then as a justification for such reasoning, he states: “In the column of profiles
“Skills (profession)” policemen were making a dash or were writing “clerk”. Filling in questionnaires on
the eve of party congresses and conferences, Stalin himself had difficulty in answering questions on
occupation and social origin. For example, in the application of delegate to the XI Congress of the WPP (B)
(Worker-Peasant Party (of BolsheviksM= D.), in which he was involved in an advisory capacity, to the
question: “Which social group do you classify yourself (worker, peasant, employee)?” — Stalin did not dare
say anything leaving this column pure”.

The situation was complicated by the lack of legal framework governing functioning of mechanism
of judicial power. Rejecting previous existing legislation’, the Soviet government has created own legal
basis only in five years of its arrival. Judicial reform and codification of law did not make the legal system
of Ukraine continental at the time. Contrarily, all of the above steps, taking into account their specific
semantic content, probably contributed to the creation of a new socialist legal system 1i. e. the system with
the main features of Civil Law system, but different maintenance. And inside this system appeared socialist
court — the court that is one of the instruments of dictatorship.

In the early 1920s, soon after the adoption of the first Soviet decrees on courts, it is possible to find
documents on enhancing the authority of the courts’ and non-interference of administrative bodies in
activities of judicial institutions’. Subsequently the Soviet government establishes basic principles of the
Soviet judicial system, the role and functions of the courts in the system of state power in Ukraine at the
level of the Constitutions of 1925, 1937. Implementation of the judicial activity is regulated by the Criminal
procedural codes of 1922, 1927.

In middle 1930s Stalin talked a lot about equality and social benefit as the assumptions of socialist
democracy and filled niche of “cheap labor” without rights in the camps and exile for the “socialist
construction projects” with help of judiciary. In order to correct jurisprudence it is constantly reminded
from the “top” that “judges must remember that all the rules of criminal procedure have deep political
significance™. At the same time “Stalin's prosecutor” Vyshinsky (1934) harshly criticized any reference to
real independence of judges and the inability of government crack down on the objectionable judges in
administrative procedure. By the way, Vyshinsky’s theoretical heritage largely consists of publications in

! Boimmnckwii, AL (1934). Ouepku no cyooycmpoiicmey 6 CCCP. MapkcucmCro-1eHuncKkoe yuenue o cyoe u
cosemckas cyoebHas cucmema, 2, 42—43. Mockpa: COBETCKOE 3aKOHOIATESIHCTBO.

* Bonkoronos, JI.A. (1989). Tpuym¢ u tparemus. [onutuueckuii moprper U. B. Cramuna. Ku. 1. Y 1. Mocksa:
WznparensctBo AITH, 44-45.

3 lexpem 06 ynpazonenuu écex cyoe6nvix yupexcoenuti 1919(Coser Hapoausix komuccapos YCCP).
Tocyoapcmeennvlii apxue Xepconckoii obnacmu (Poug P-360, Onucs 1, Enquanna 55, 106).

* [Tocmanosnenue o nodusmuu asmopumemog cyoos 1921(Coser Hapoausix komuccapos YCCP).
Tocyoapcmeennwiii apxus Xepconcxoti oonacmu (Poun P-3131, Onmues 1, Enqunanma 39, 48).

> [locmanosienue o HeeMeuamenbemee aOMUHUCTPAMUBHBIX OP2AHOE & OEMENLHOCHIb CYOCOHBIX YUPelCOeHil
1921 (BceykpanHCKU# MEHTPAIbHBIN HCIIOIHUTEIIBLHBINA KOMUTET). [ 0cydapcmeenuvlil apxus Xepconckou
oonacmu (Poupg P-1887, Omuck 3, Enununa 24, 18).

% Pomsikos, M. T. (1940). XVIII ¢wve30 u 3adauu cyoebuvix opeanos. Mocksa: FOpuszar, 21.
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the sphere of implementation of judicial activity in the USSR. Apparently, that is the meaning of soviet
prosecutorial job: carrying out supervision over the observance of socialist legality by the courts, reminding
them that the authority of the leader and strict obedience is prerequisite for the operation of any socialist
institutions and in case of disobedience — arranging “cleans” and “reprisals”.

Based on the above as well as analysis of the categories of cases within the jurisdiction of the courts,
we can come to the conclusion that since the beginning of 1930s, when courts acquired command-
bureaucratic features, their role is becoming worthless. Formally, dispensing “justice”, courts have
completely lost their independence from policy of the state. They are not perceived by society as bodies
restoring justice and actually become bodies nothing depends on which. First, only political cases and
crimes of a military nature, then — eventually any case, could fall under the jurisdiction of military tribunals.
Resolutions adopted by quasi-judicial bodies were often performed immediately. In case of disagreement of
defendant with the verdict and appeal the judgment, acquittal was almost equal to zero. The situation is
particularly aggravated with formulation Stalin’s concept “enemy of the people” and application of
presumption of guiltiness.

Thus theoretical secession of the judiciary as separate branch happens though nominal fixing along
with the executive and legislative held at the constitutional level. In fact, all power is concentrated in hands
of leader of the party and depends on his will. All regulations are the result of political will of single
political force and implementation of policy decisions. The autonomy of courts disappears. Simplifying of
proceedings and bureaucratization of procedures happens. Since, the bureaucracy is consistent with the
style of governing of Stalin who was aware of life of society less than about red tape and staff management.
As a result, judiciary does not perform functions of the main regulator of social relations but becomes a
formal institution for realization of political will.

In addition to foregoing it is necessary to pay attention that life of society could be learned, including
from photos and images. As an example literature about Japanese Courts is full of images of historical court
buildings from different periods. Although this trend is more inherent in common law countries. Since, the
oldest school of law Lincoln's Inn in London (UK) has maintained a huge gallery of portraits not only of
judges from different eras, but also paintings, images with court rooms and courts heraldry of different
counties. Nowadays archives in Ukraine contain thousands of pictures from the Soviet times; there are
many photographs of studied period. However, their content indicates the priority of industrial facilities.
Images of factories, stores, amusement parks, beaches, streets, houses, exhibitions, meetings, boards of
honor, monuments to Soviet leaders, so on, have survived to our times, but only the image of the court
buildings in the archives there are practically no. It appears the situation speaks for itself and does not
demand detailed clarifications.

In further Soviet times, significant changes in the judicial system are practically not the case. Its
reform toward democratization has begun only with gaining independence by Ukraine. Thereby after the
collapse of the Soviet Union stereotypes of court position in society and the state are remained in the minds
of Ukrainian citizens. Since declaration of independence of Ukraine has been more than two decades.
Drawing parallels with the first two decades of the Soviet regime and comparing the period of
totalitarization with the period of democratization it is possible to conclude that in the 1920s—1930s the
Soviet power and Stalin’s regime using political propaganda and mass reprisals made threatening negative
image of the court in society that was assigned at the state level in short terms. It seems creation positive
and independent “image” of Ukrainian Courts according to the international standards is going to take
much more time.

Does Justice Reform in Ukraine bring results as ensuring the independence of the judiciary from the
other branches of power and the introduction of a high level of trust and respect of society to the courts
during the period of independence? The results of recent sociological researches' can help answer this
question: 80.6% of respondents do not trust the courts more or mostly. This attitude is due, primarily, the
prevalence of corruption (93.9%), dependency of court from politicians (80.5%) and oligarchs (80.1%),
dissatisfaction with the level of moral qualities of judges (66.2%), incomprehensibility and closeness of
court processes to ordinary man (51.9%), complexity and confusion of judicial system (50.5%) and
unwillingness of judges to go for dialogue with the public (43.5%). Results can help summarize that in

! Cynosa peopma: omUTYBaHHS IPOMAICHKOI JYMKH, CYUIIB, eKcrepTiB. @ond «/Jemokpamuyni iniyiamusu
imeni Inoxa Kyuepisa». <http://www.dif.org.ua/ua/publications/press-relizy/sudova-reforpertiv-.htm> (2015,
October, 26).
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Soviet society, people did not trust the courts because of high level of politicization and fear, in the
independent Ukrainian society such fear is gone, as well as respect, but trust have never appeared.

It is important that today international organizations support justice reform in Ukraine. These
organizations provide methodological and financial assistance in the establishment of a fair, independent
and transparent justice system. Japan International Cooperation Agency (JICA) is among them. The key
concept underpinning JICA operations since its establishment in 1974 has been the conviction that
“capacity development” is central to the socioeconomic development of any country, regardless of the
specific operational scheme one may be undertaking, i.e. expert assignments, development projects,
development study projects, training programs, JOCV programs, etc. Within this wide range of programs,
Training Programs have long occupied an important place in JICA operations. Conducted in Japan, they
provide partner countries with opportunities to acquire practical knowledge accumulated in Japanese
society. Participants dispatched by partner countries might find useful knowledge and re-create their own
knowledge for enhancement of their own capacity or that of the organization and society to which they
belong.

Japan was the first non-Western country to successfully modernize its society and industrialize its
economy. At the core of this process, which started more than 140 years ago, was the “adopt and adapt”
concept by which a wide range of appropriate skills and knowledge have been imported from developed
countries; these skills and knowledge have been adapted and/or improved using local skills, knowledge and
initiatives. They finally became internalized in Japanese society to suit its local needs and conditions. From
engineering technology to production management methods, most of the know-how that has enabled Japan
to become what it is today has emanated from this “adoption and adaptation” process, which, of course, has
been accompanied by countless failures and errors behind the success stories.

Today JICA presumes that such experiences, both successful and unsuccessful, will be useful to its
partners who are trying to address the challenges currently faced by developing countries. However, it is
rather challenging to share with the partners this whole body of Japan’s developmental experience. This
difficulty has to do, in part, with the challenge of explaining a body of “tacit knowledge,” a type of
knowledge that cannot fully be expressed in words or numbers. Adding to this difficulty are the social and
cultural systems of Japan that vastly differ from those of other Western industrialized countries, and hence
still remain unfamiliar to many partner countries. Simply stated, coming to Japan might be one way of
overcoming such a cultural gap'. Thus attending of such training courses is an opportunity to get acquainted
with a number of sources hither to unknown Ukrainian scientific thought, to achieve significant scientific
results at carrying out of thesis research, as well left its imprint in the minds of the researcher and allowed
to change the angle of view on problem of the role of courts in public and state life.

It should be mentioned that according the rating of Transparency International (2014) Japan has 15
position relative to the other countries and territories”. That means this country is perceived clean from
public sector corruption. Herewith, judiciary is regarded as least corruption institution. At the same time,
Ukraine occupies 142™ place in this register that means it as well as its judicial system is perceived as
highly corrupt. It is not surprising that the Ukraine’s population is not just notice this fact. This situation
causes dissatisfaction among the majority of ordinary citizens, hinders the process of building a civil
society in Ukraine, complete effective judicial reform.

In the second half of the 19th century Japan as well as Ukraine has freed itself from the feudal
system. In 1890 the Imperial Japanese Constitution or the old Constitution has been enforcement. Could not
be said the Constitution to be entirely perfect, though it had adopted the doctrine of the separation of
powers. Thus since that time, judicial independence in Japan is provided on constitutional level. The old
Constitution itself was mainly modeled after the constitution of Prussia, the typical constitutional monarchy
at the time of its adoption. That is to say, the old Constitution sustained a system in which the sovereignty
of the state was vested in the Emperor, who exercised the sovereign power. Accordingly, in the Old
Constitution the doctrine of separation of powers was adopted in the form that the legislative power would
be exercised by the Emperor with the consent of the Diet; the executive power by the Cabinet with the

! Criminal Justice Response to Corruption: Group Training. Japan International Cooperation Agency
<http://www.jica.go.jp/brazil/portuguese/office/courses/c8h0vm00008t3y7t-att/J 1404005 -
_Criminal_Justice Response to Corruption.pdf> (2015, October, 26).

% Corruption Perceptions Index 2014. Transparency International the global coalition against corruption
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Prime Minister as the head who was an official of the Emperor; and the judicial power, as a sovereign
function of the Emperor by the court in the name of the Emperor. Both the criminal trial to punish an
offender and the civil action settling disputes between individuals were referred to the court. As to other
disputes involving legal rights and remedies — for example, the disputes between the cabinet and the people
when the cabinet exercises executive power — the court had no power to decide'.

The scientific literature” indicates that the preservation of judicial independence underwent the
greatest strains in prewar Japan from the late 1920s through the 1930s. During these years judges were, like
other government officials, subject to increasingly strident ideological forces of all extremes. Some judges
held moderate to extreme progressive views. A few were prosecuted under the Peace Preservation Act or
induced to resign because of suspected communist views. Others shared prevailing conservative nationalist
views. Most presumably kept their ideological beliefs private and avoided both extremes.

The prewar concern over judicial independence centered not on either political intervention in the
judiciary or political activity by judges but on the independence of judges from the procuracy and
administrative oversight of the judiciary. The Japanese bar was essentially critical of the Ministry of
Justice’s supervision over both judges and prosecutors. The bar’s concern was not any potential political
intervention but the close identification of judges with the procuracy. Criminal defense attorneys were
especial critical. They considered this identification especially inappropriate. They and other lawyers, all
members of the trial bar, also resented their inferior status relative to both procurator and judge.

For judges as well, Ministry of Justice control involved concern over status, lack of full autonomy,
and career separation of judicial and prosecutorial offices. The judges of the Great Court of Cassation,
including the chief justice, were ranked interior in status to the minister of justice. The administrative
authority of the Ministry of Justice also meant that the procuracy had an often determinative voice in the
assignment of judges including appointment of the chief justice of Japan’s highest court and also could and
did claim equality of status. Since judges were equals within the ministry bureaucracy, it should be
emphasized, they did exercise a significant degree of influence over the administration of justice in general
and predominant influence over the administration of the courts. Nonetheless, conflicts were bound to
occur, and when they did the potential for prosecutorial influence was unavoidable. This is not surprising
that among the postwar reforms desired by the judiciary itself was to gain as much institutional autonomy
as possible.

The prewar record contains nothing to suggest, however, that political intervention in judicial affairs
was a matter of concern. The problem in the late 1920s and 1930s was the converse — entry into politics
after retirement by justice officials at the highest level and their sustained effort to reduce the influence of
democratic political forces in Japanese governance.

In legal literature, is often referred that Japanese courts are unique in other respects as well. Judicial
corruption is virtually unknown. Judges do not take bribes. A combination of factors helps to explain this
extraordinary integrity. Even what might be considered relatively minor infractions in other highly
respected legal systems including the United States’ can be and are swiftly and severely punished. Both
formal process and informal means apply’. For example, Japan adopted impeachment system for the
dismissal of judges in accordance with the Constitution of Japan. The Law on the Impeachment of Judges
was enacted in 1947. Since its establishment, the Judge Impeachment Court has convened impeachment
trials on a total of nine judges, of whom seven have been dismissed. Of these seven, judicial qualifications
have been reinstated through qualification restoration trials for three persons (as of April 2013)*. A judge
was removed in 1978 for having made a telephone call to the prime minister impersonating the procurator
general. He was convicted in 1983 for the misconduct as an offence under the Public Employees Act. Only
one case€italic added — M. D.) involved conviction of a judge for receiving unlawful pecuniary benefit in
return for an official favor — a case in which a judge had been treated to a golf game by a lawyer who was
subsequently appointed a trustee in bankruptcy.

This is one of the first factors by which Japanese courts are social trusted and respected by citizens.

" Outline of Japanese judicial systgi961). Tokyo: Supreme Court of Japan, 1-2

? Haley, John O. (2007). The Japanese Judiciary: Maintaining Integrity, Autonomy, and the Public Trust. In
Daniel H. Foote (Ed.) Law in JapanSeattle, WA: University of Washington Press, 116-117.
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The next is the way of thinking of judges. Japanese are proud of mindset and legacy of their predecessors.
Thus, widely spread example when district judge Yoshitada Yamaguchi considered himself a man of high
principles — so high he could not patronize the black market. The judge resolved to support his family on
his legal salary and his legal rations. He died at the age of 33 of tuberculosis and malnutrition. Citing this
example Japanese lawyers emphasize that their country was poor in 1920-1930s, but public morality and
desire to rise from knees helped in its development. Besides government policy has been turned to build an
independent judicial power through the use of democratic mechanisms of legal regulation. Strong judiciary
made developing country attractive for investments which in its turn gave benefits to Japanese society and
state.

However, in Japan not only government has influence on the construction of judiciary needed by
society. As an example of legal regulation in the sphere of justice with the help of public mind it is possible
to give the following circumstances. The jury system in Japan was put into effect from 1928 in criminal
trials. But there was a strong tendency among the people to trust the judgment of an expert judge. This is
why people declined jury trial, or they did not demand trials by jury. Such a phenomenon became more and
more conspicuous, and cases which are submitted to a jury for deliberation came to show a steady decrease,
and finally in 1943 this system was suspended for the reason of the war. But no steps have yet been taken to
revive the system after the end of the war'.

In democratic states community has the right to choose government and replace its representatives in
the event of dissatisfaction with the results of their work, including when creating or reforming the justice
system. To do this, there are mechanisms provided by the law. These mechanisms have to be followed for
the inadmissibility of chaos and anarchy.

Also, community has the right to formulate public request, and the state has corresponding duty to
clarify the key points of such inquiry. The political elite in the face of the state cannot ignore the interests of
community as only community can lead the elite to power and, if necessary, withdraw it. Meanwhile,
Ukrainian history knows cases of manipulation of public opinion by the ruling elite and the nomination of
political ideas that are contrary to the public interest as requested by the community. Only if there is an
effective system of checks and balances, this situation is impossible.

Next, the state develops mechanism of realization of the public inquiry with the help of qualified
professionals. After the implementation of this mechanism, it ascertains the level of customer satisfaction
by the result in relation to expectations. This should not be confused with populism. Likewise, the necessity
of participation of professionals in the process of formulation the requirements to the judicial system and
development of the mechanism to implementation should not be ignored.

Furthermore, in a democratic state the court serves as regulator of social relations, it is a tool to
restore justice and the subject of human rights protection. Based on this study neither Japanese courts nor
the courts of Soviet Ukraine fully posses this role in society within the specified historical period of 1920—
1930s. In this case in the system of public authorities courts are put in dependence on other branches of
government and the head of the state.

Therefore, it should be noted that the above mentioned states have parallels in the historical
development: 1) exemption from the feudal system in the second half of the nineteenth century; 2) the basis
for taking Civil Law Tradition in the design of the legal system; 3) the use of legislation, which is fixed
principle of the separation of power quite conditionally, that is not satisfied in practice; 4) the existence of
cases of enforcement on the court by the legislative and executive branches of government, prosecution and
the head of state.

However, it is impossible to miss the difference between the level of economic development of
modern Japan, which economy had been ranking second place in the world almost two decades and
Ukraine, which has huge foreign loans and an unfavorable investment climate due to corruption of the
judiciary. And if Japanese justice system, which has formed under the new post-war constitution, almost
fully meets the requirements of society and copes effectively with its functions, it is impossible say this
about Ukraine. Courts in modern Ukraine are not trusted, because they do not fully meet the expectations of
the consumer.

After the Dignity Revolution, in order to increase the level of confidence in the courts, the idea of a
complete replacement of judges became actually. But it is necessary to note that a similar situation has

" Outline of Japanese judicial systgi961). Tokyo: Supreme Court of Japan, 16—17.
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occurred in the history of our country, namely in the period of judicial reform in 1922. Thus the election of
judges in the people's courts was conducted in accordance with the requirements of the revolutionary time,
among of workers and peasants, involved in the actual historical period of socialist transformation. The
measure would rather political than legal. By studying the personality of Stalin, we have come to the
conclusion that he was not sufficiently educated and erudite to create a qualitatively functioning system of
justice. His dictatorial ambitions were only enough to create punitive judicial machine directed against the
interests of the public, but not to protect them. In modern Ukraine it is unacceptable to allow the situation
when professional revolutionaries are elected to work in the judiciary, instead of qualified jurists. This can
lead to irreparable consequences.

It should also be mentioned that in 1920-1930s the Japanese justice system contains a number of
shortcomings: the high level of corruption, lack of autonomy, struggle of the individual with the system.
Characteristically, that rethinking the mistakes made in the process of historical development, the Japanese
government has reached a compromise with the community according to which, strong judiciary is
beneficial to both parties. Since, with the help of quality of judicial functioning the interests of the state and
its policies for economic development are realized. Consequently this has positive effect on the level of the
community life as a whole and meets its needs.

In the analyzed period in the Soviet Ukraine government puts its policy as such that meets the
public's demand for the establishment of the people's courts for the working class. Persecution of the same
goal of economic development is carried out through the use of the court as a tool for physical annihilation
of opponents of the ruling regime, and citizen’s exploitation as a tool to force the economic plans.

In the period of independence of Ukraine the courts dependence on the policy used by stakeholders to
their enrichment on the basis of unfair judicial decisions concerning the redistribution of state assets. As a
consequence, property with the transition from state ownership to private, meets only the economic
interests of stakeholders, and not the whole society. Caused by this low level of government revenues is
directly reflected in financial support of judges, who were faced with the choice making fair decisions and
unfair, but for a fee from stakeholders, agreeing in favor of the last. These circumstances gave rise to a high
level of mistrust in the judicial system on the part of different sectors of the population, which is observed
in a number of contemporary sociological researches.

Thus the dependence of the court on the subjective factor becomes a crucial element in the
assessment of public attitudes to justice and a key aspect of the formation of the court's role in society and
state.
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LEGAL REGULATION OF RELATIONS IN HIGHER
EDUCATION IN UKRAINE: HISTORY AND PRESENT

The author identifies four periods of legal regulation of relations in higher education in Ukraine:
(1) from the foundation of the first institutions of higher education till the early 1800s; (2) from
1800s till 1917; (3) from 1917 till 1991 (the Soviet period); and (4) from 1991 till the present time
(independence of Ukraine). Legislators and scientists have been looking for a balance between
centralized state regulation and university’s self-government during the entire history. Social,
political, and economic circumstances during different historical periods have promoted either
strengthening or weakening of institutional autonomy of the institutions of higher education.
Unfortunately, there were many more periods of diminished autonomy than bounty of it (e.g.
the University Charter of Alexander Il (1863-1884)). A contemporary trend is represented by not
mere declaration of university autonomy but rather filling it with real civil-legal content of the
principle of universities’ autonomy.

Key words: autonomy, freedom, higher education, university.

Formulation of the problem. To determine legal status of participants of educational process and
higher education institutions, which have both public and private nature is not possible without
retrospective analysis of the evolution of the relevant legislation. We must identify the main stages of legal
regulation of relations in higher education institutions from their appearing in the lands of Ukraine to the
modern period. Specificity of this analysis is the fact that modern Ukrainian lands at different times were
within various countries and, thus, formation of higher education was different.

Level of exploration. The history of education and history of legal regulation in higher education in
Ukraine was studied by teachers, historians and lawyers, including L.V. Holovii, B.V. Derevianko,
M.N. Kurko, S.O. Siropolko, M.O. Tymoshenko, R.V. Shapoval and others. In the scientific literature there
are works about (1) periodization of economic-legal regulation of higher education in Ukraine; (2)
periodization of administrative-legal regulation of activities in higher education; (3) stages of forming legal
status of the educational institution and (4) periods of development of higher education, but without
researching periodization of legal regulation of relations in the field of higher education.

Presentation of the basic material. On the territory of modern Ukraine the first educational
institutions appeared in ancient times in Greek cities of the Northern Black Sea. In Olbia, Chersonesus,
Panticapacum and other city-states existed private and possibly public institutions that gave typical for the
ancient world knowledge'.

The first written mention of the education of children is fixed in the chronicle "The Tale of Bygone
Years" (XII century) by Nestor chronicler. Vladimir the Great baptized the Rus and was the first who
"ordered to build churches", "and to lead people to baptism from all the cities and villages", "and began to
take children deliberately and give them to teachings of Book"”. Getting education was based to religious
sources and took place in the Christian churches. Despite the resistance of traditional culture and pagan
consciousness schooling quickly spread to the lands of the Kievan Rus that is evidenced by numerous
information about literacy mastering by general population.

Yaroslav the Wise during his reign in Novgorod also ordered to establish schools and teach children
to read and write. Within the walls of the Saint Sophia's Cathedral (1037) a large library and a workshop
were established, books were translated and rewrote there.

A major step towards the establishment of the European tradition of university education was the
foundation of the University of Bologna in 1088, Paris University in 1150 and Sorbonne University in

! Bep6a, 1.B., Bep6osuii, O.B., [op6anb, T.10. (2014). Icmopis Kuiscokoeo yrisepcumenty: Monorpadis. Kuis:
Bunasango-nosnirpadiaauii ieHTp «KUiBChKHiA yHIBEpCHTETY, 6.

2 AnpuanoBoii-ITeperr, B.IL (pex.) (1996). TToBecTh BpeMEHHBIX JIET . 2-¢ u30., ucnp. u don. Cankr-Ilerepoypr:
Hayxka, 593.
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1253. Education in the Rus at that moment was not developing fast due to objective reasons, which include
the decline of state after the death of Yaroslav the Wise through a constant struggle between princely family
for ownership of Kyiv and Tatar invasion, which through fire caused destruction of library and the church.
Another deterrent for development of education was strengthening of Orthodoxy on Kievan lands, which
made impossible education in European universities, where Catholic faith was dominant.

The main features of Ukrainian system of education in post-Kievan Rus (Cossack) era were as
follows: 1) in contrast to Western Europe the Ukrainian lands had not universities but educational
institutions of medium type, including fraternal schools that were financed at the expense of the
Zaporizhian Sich and personal donations of some Cossacks, shliakhta and townspeople; 2) in contrast to the
Tsardom of Muscovy education in Ukrainian lands had a secular, not purely theological nature, humanities,
natural sciences and foreign languages were also studied'.

For a long time, Ukraine was a part of the Russian Empire, and therefore fell under the general rules.
History of Higher Education until 1917 was a complex and multidimensional process, which can be divided
into several stages, different in levels of higher education and general culture, as well as by the degree of
correlation between autonomy of the university and command-administrative pressure from the
government. Historian O.Oleseiuk identifies five stages’. The first stage lasted from the inception of
Moscow University (1755) to the establishment of the Ministry of education (1802). The second stage,
lasted since the first university charter (1804) to 1835, when was adopted the second charter, is often called
childhood of Russian universities. The third stage lasted from 1835 to 1863, i.e. from University Charter of
Nicholas I to University Charter of Alexander II. The fourth stage was the timeframe from 1863 to 1884, is
called the youth's of universities, flourishing of university autonomy and significant impact of Western
philosophy of higher education. The fifth stage is called maturity period; it lasted until 1917 and was
characterized by suppression of the democratic principles that activated at the previous stage. Results of the
last University charter in 1884 was deceleration and creating obstacles to the development of higher
education.

Analyzing periodization of higher education represented by O.Oleseiuk we should note that higher
education at the Ukrainian lands developed even before the establishment of the Moscow University, so this
periodization should be adjusted according to the history of universities in the lands of Ukraine. Ostroh
Academy (Slavic-Greek-Latin College) emerged in Ostroh (now Rivne oblast) in 1576 as the first
institution of higher level. The leading force in education since the middle of XVI century became fraternal
schools. Fraternities were non-religious cultural organizations, founded hospitals and schools. In 1585
Dormition Fraternity of Lviv organized its own school. The model for most fraternal schools was
"Schooling Procedure” (1586) established by Lviv fraternity fellows, which at the present day is the oldest
preserved monument of Ukrainian educational thought’. Inception of Kyiv Academy began in 1615, when
it was called fraternal school. In 1632 it was joined by Lavra School, founded by Petro Mohyla, and thus
Kyiv Mohyla Collegium was formed. Kyiv Mohyla Collegium, later Kyiv-Mohyla Academy became one of
the most interesting phenomena of Ukrainian culture of XVII - XVIII century. First the status of Academy
was assigned by Hadiach agreement in 1658*, and on 26 September 1701, thanks to the insistence of P.
Mazepa, Peter 1 confirmed the level of Kyiv-Mohyla Academy as the highest educational institution.
Describing the history of Kyiv-Mohyla Academy, S.O. Siropolko writes that one of the signs of high
schools since the second half of the XVII century by the end of the XVIII century was the right to grant
scientific titles - bachelor, master, doctorate; the right to have its own trial over professors and students, and
not be subject to the jurisdiction of extraneous spiritual or secular court; the right of students to have own
corporations’. Kyiv-Mohyla Academy in its structure resembled West-European University. Rector had

! Hepessako, b.B. (2014). IIpasose pezyniosanus 20cnodapcokoi QisibHOCHI HAGUANIbHUX 3aK1A0IE:
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? Onecetok, E.B. (pex.) (2006). Omevecmesennvie ynusepcumemo 6 OUHAMUKE 3010M020 8eKd PYCCKOlL
Kkyremyposl: MoHOTpaduss. Mocksa: DenepanbHbIi IEHTP 00pa30BaTEIHLHOrO 3aKOHOAATEILCTBA «COr03»,
165-169.

3 Bep6a, 1.B., BepGouii, O.B., TopGaub, T.1O. (2014). Icmopis Kuiscekozo yuisepcumemy: mosorpadis. Kuis:
BupmaBango-nosnirpadiaanii ieHTp «KuiBchkuit yHiBEpcHTETY, 20.
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unlimited rights and disposed of all income and property of the Academy, watched teachers, "made judging
and punishment"'.

One of the first institutions of higher education in the lands of Ukraine was the Lviv Academy with
the rights of a university, which was established in 1661 by the decree of King Jan II Kazimierz. At the
beginning of formation of the idea of a university, emergence of university education in the territory of
modern Ukraine, the preference was given to self-government and autonomy of the educational institution.

Temporal boundaries that defined the end of one stage and the beginning of another stage of
development of higher education are university charters. In pre-revolutionary period relations in higher
education were regulated primarily by imperial decrees, in particular:

1. The first general university charter on 5 (17) of November 1804 (University Charter of
Alexander I);

2. University Charter on 26 of July (7 of August), 1835 (University Charter of Nicholas I);

3. University Charter on 18 (30) of June 1863 (University Charter of Alexander II);

4. University Charter on 23 of August (4 of September) 1884 (University Charter of Alexander III).

The first general University Charter, signed by the Emperor Alexander I on 5 (17) of November,
1804, extended its influence on Moscow, Kharkiv and Kazan Universities. These imperial universities were
created on a prototype of Sorbonne University in Paris, i.e. were financially and organizationally
independent of the founder. Providing or deprivation, strengthening or weakening of autonomy at the
various stages of such universities depended on the will of a state as the main source of income were state
subsidies, and universities were financially dependent on the treasury. The internal arrangement by the
charter in 1804 was based on the principle of full institutional autonomy in all internal affairs. The
executive body of the university was the Board, made up of the rector, deans and special assessor, who was
appointed by a trustee from the circle of professors. The document gave the leading role in the management
to the Council of Professors, which elected a rector and fully defined learning process. In fact, universities
at this time acted as independent subjects of property relations. Universities were not only scientific and
educational centers, but also administrative institutions because their jurisdiction involved gymnasium and
schools. The Emperor Nicholas I issued a new charter on July 26 (August 7), 1835, by which dismissed
universities of extrinsic for them function to administrate secondary schools, but also restricted the
autonomy of a university board subordinating them to trustees of educational circles, which, in turn,
subordinated to the Ministry of education (which was established in 1802). Nominations for rectors were
approved by the Emperor and for professors by a trustee. The Board of professors rid of autonomy in
educational and scientific matters. In literature is prevalent negative assessment of this stage of
development of higher education, because the rights of universities were significantly curtailed, and the
control of the Ministry of education was strengthened. But traditionally among Russian historians there are
supporters” of comprehensive state regulation and intervention even in those areas which in a civilized
society should be subjected to the same entity.

General movement toward democratic freedoms in political life and building of a market economy
forced to amend the system of higher education. The general statute of the Imperial Russian Universities 18
(30) June, 1863 (hereinafter - the 1863 University Charter) is one of the main results of the University
reform in education, held in the context of "great reforms" of Alexander II. Significant impact on the
development of this reforms had general democratic rise in late 1850 - early 1860, which prompted the
authorities to soften censorship and to democratize higher education. The 1863 University Charter, which
main characteristics are liberalization and autonomization of legal status of a university extended to five
existing at that moment universities: Moscow, St. Petersburg, Kazan, Kharkiv and Kyiv. This University
Charter, which weakened the management vertical by strengthening positions of professor’s corporation
resulted both positive reviews and criticism.

Comparing the 1863 University Charter with the previous one, we should note that it, firstly, gave to
universities greater autonomy in matters of internal management and more opportunities for development in
line with local conditions; secondly created in universities a fertile environment for scientific and
educational activities; thirdly, did teaching more attractive for talented young people, triggering the
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emergence of enough qualified teachers at university departments in future; fourthly, provided a number of
special events to motivate students to science'.

This charter has provided considerable autonomy in internal matters, in particular, it fixed
establishment of the university court, which means that a number of conflicts, involving participants in the
educational process, were transferred not to the general court, but to internal organ of the university - the
university court. According to §58 of the 1863 University Charter the competence of this body included
proceedings against students: 1) on the violation of established special rules of procedure in buildings and
institutions of a university; 2) conflicts between students on the one hand and university teachers and
officials on the other, even if they took place outside of buildings and institutions of a university.

The 1863 University Charter received mixed reviews from contemporaries and historians.
Representatives of the liberal intellectuals considered it the most democratic of all, while their conservative
opponents argued that autonomy given to the Russian universities led to collapse of university, and
therefore of political life of the Empire. However, both sides acknowledged that it was the 1863 Charter
which guaranteed gradual development of university corporations and its autonomy”.

Autonomy of universities did not last long, as far as in early 1872 the Ministry of Education appealed
to the universities asking about desired changes to the statute of 1863, bearing in mind to gain control over
university studies and introduction of stricter discipline for students who actively participated in political
riots. As a result of strengthening of government's response of 1880 on August 23 (September 2), 1884
Emperor Alexander III signed the University Charter, which again cancelled the autonomy of universities.
Due to the controversies about understanding of university autonomy in 1908 the Senate published
clarification, stating that "the very autonomy must be understood only in terms of application of the elective
principle, but not in terms of university autonomy and its independence from the Ministry of education'.
University autonomy, student government and other democratic principles inherent to European universities
were actually absent in universities of the Russian Empire in the period since 1884. Instead, vertical of
power within ministries and other government bodies was developed and functioned efficiently at that time.
Ministry not only chose rectors, appointed, promoted, dismissed professors, but also approved programs of
individual courses and even schedule*

In the Soviet period legislative regulation occurred mainly in administrative and legal plane, leaving
no hope for autonomy of a university. On 9 (22) of November, 1917 was adopted the Decree on the
establishment of the State Commission on Education’, which included the Science department. According
to this act the right of overall management of public education was entrusted to the Constituent Assembly,
the State Commission on People’s Education, which was represented by the People's Commissar. As a part
of the State Commission it was expected to organize 15 departments, including the Department of
autonomous universities. The first principles of legal policy in regulation of science and public education
acknowledged the possibility for existence of autonomous universities. Over time, self-government was
increasingly changed by mandatory guidelines of the power vertical.

In 1920, by the decision of People's Commissariat for Education of Ukraine all institutions, and
especially universities, were transformed into institutions of people’s education’. University form was
attributed to a capitalist excess, not desired for working class. Preference was given to special technical
education, which helped to increase the number of institutes and colleges. In January-April of 1919 the
basic principles of the Soviet system of education and training were proclaimed: generally available, unpaid
and mandatory schooling. Bolshevik authorities immediately started "proletarianization" of the higher
education and for this purpose announced the principle of "open doors" for high schools, that is everyone,
without exception, had free access to higher education. This policy led to the complete destruction of the
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higher education as a research institution .

Discussion on the feasibility to codify legislation on education is not just a modern problem, and has
a long history. Politburo of Central Committee of CP(b)U initiated such codification, which led to adoption
of The Code on public education on 22 of November, 1922. Considerable volume (767 articles) of this
document covered all levels of education, settled all areas of cultural construction within the jurisdiction of
the People's Commissariat of Education of the Ukrainian SSR, also including management and logistical
support of education system”.

Regulation on institutions of higher education from 03.07.1922° consisted of two parts. The first
described the purpose of a university, types and status of researchers, structure and schedule; the second
(larger by volume) part was dedicated to the management of high school. The first acts of the Soviet
government in education concerned establishment of central body to manage education.

Restoration of university education in Ukraine took place in 1933. Universities began to operate in
Kyiv, Kharkiv, Odesa, Dnipropetrivsk. The situation with institutional autonomy and academic freedom left
much to be desired. A lawyer by profession and well-known historian of Education of Ukraine S.O.
Siropolko notes that the Bolshevik government gave higher education institutions the freedom insofar as it
tends to deepen the "creative process of socialist construction*. In Soviet times science in Ukraine was
deprived of freedom of scientific research was a maid for policy, as in the middle Ages science was the
handmaiden of religion. History knows a great trial in 1633 over the Italian astronomer and mathematician
Galileo Galilei, who supported and developed the idea of Nicolaus Copernicus heliocentric model of the
world, i.e. the Earth's rotation around the sun. This theory opposed to ecclesiastical concepts of the universe
that existed for centuries, so caused the arrest of the scientist and coercion to renounce his scientific views.

The next document is USSR Regulation on Universities from 01.22.1969°; it also had obvious
administrative and legal connotation. It settled goals and objectives of universities, legal status of students
and teaching staff, educational, scientific and methodical work, research work, rights and structure of
universities, university management. Individual and solitary civil law norms were enshrined only in the last
10 chapter of the Regulation.

The majority of rules of the Basic Laws of the USSR and Union Republics on public education from
07.19.1973° were focused on regulation of administrative relations. Among fourteen chapters on general
provisions, certain types of education and the rights of students, teachers, rights and duties of parents,
responsibility for violation of legislation on public education, the rights of foreign citizens and stateless
persons, only the twelfth chapter concerned private law regulation of relations on the use of educational and
material resources of the university. On the prototype of RSSR Basic Laws Ukrainian republican law "On
public education" was adopted on 06.28.1974. At that time the doctrine of Educational Law was formed,
the first scientific and legal developments in educational law and issues of sectoral affiliation of legislation
on education appeared.

Fundamental changes in the nature of legal regulation of relations in higher education are related to
the Declaration on State Sovereignty of Ukraine on July 16, 1990 and the Law of the USSR "On
education"’. The structure of the Law included seven sections governing constitutional, administrative,
labor, family, civil relations. The Law USSR from 23.05.1991 "On education" is very important in the
context of historical and legal development of higher education, as it firstly proclaimed the principle of
university autonomy, which was later reproduced in the 2002 Law of Ukraine "On Higher Education".
Declaration of Independence has brought positive changes in all spheres of public life, and education sector
is not exception. Disclaimer of command-administrative influence of Moscow and recognition of the
Ukrainian SSR as a sovereign nation state made it possible to determine the path of education and shape our
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own legal framework.

The latest milestone in the history of legislation on higher education was the Law of July 1, 2014 "On
Higher Education", which provides implementation of the principle of institutional autonomy and academic
freedom, the introduction of tiered higher education system, new lists of disciplines and specialties
according to National Qualifications Framework, as well as citizens' rights to academic mobility.

A significant influence on formation of modern legal field for higher education made the fact that
Ukraine joined the Joint Declaration of European Ministers of Education "European space of higher
education" (Bologna, June 19, 1999, the so-called Bologna Declaration). Decision about accession of
Ukraine to the Bologna process was adopted on May 19, 2005 at the Conference of Ministers of Education
in Europe, which was held in the Norwegian city of Bergen'.

Important for all spheres of life in Ukraine Association Agreement between Ukraine, on the one
hand, and the European Union, the European Atomic Energy Community and their Member States, of the
other hand, was signed in two stages: the political part of the agreement on March 21, 2014, economic part
on June 27, 2014. The Section V «Economic and sectoral cooperation" consists of two chapters relating to
education and science: Chapter 9, "Cooperation in science and technology" (Articles 374-377) and Chapter
23 "Education, training and youth" (Articles 430-436). According to Art. 431 parties undertake to intensify
cooperation in higher education, in particular, in order to:

a) reform and modernize system of higher education;

b) promote approximation in higher education, which is happening within the Bologna process;

¢) improve quality and importance of higher education;

d) deepen cooperation between higher education institutions;

e) empowering higher education institutions;

f) enhance the mobility of students and teachers; attention will be paid to cooperation in the field of
education in order to facilitate access to higher education.

The Recommendation of Council on association between Ukraine and the EU on implementation of
the Agenda on Association between Ukraine and the EU was approved by the Decree of the Cabinet of
Ministers of Ukraine on 13 March, 2015, Ne 207. According to the paragraph 7.19 of the Agenda on
Association between Ukraine and the EU parties should cooperate in:

- Support of reform and modernization of higher education, particularly through the implementation
of the new Law of Ukraine "On Higher Education" for further integration into the European Higher
Education Area;

- Carrying out joint work and exchanges with quality assurance in order to promote the
implementation of international criteria of evaluation and monitoring practices; development of autonomy
of universities; and management in professionalization of higher education;

- Raising awareness and promoting participation of Ukraine in EU programs in the field of education
for research, training and mobility, such as Erasmus+ and Marie Sklodowska Curie;

- Work towards mutual recognition of academic and professional qualifications, diplomas and
certificates of education.

Conclusions. Concluding we may say that higher education institutions appeared at Ukrainian
territories earlier then in Russian Empire; for example, Lviv academy with the rights of a university was
established in 1661. We may highlight four main stages of legal regulation of relations in the sphere of
higher education on Ukrainian lands: (1) from the foundation of the first institutions of higher education till
the early 1800s; (2) from 1800s till 1917; (3) from 1917 till 1991 (the Soviet period); and (4) from 1991 till
the present time (independence of Ukraine). Legal fixation of universities’ autonomy and legal content of
this right caused differences for the legislator during all time of existence of higher education. For about
three centuries the society looks for optimal balance between centralized state government and university
self-government. Socio-political and economic conditions at the various stages of human development have
contributed to the strengthening or weakening of institutional autonomy of the university. Unfortunately,
there were more periods of limitation of institutional autonomy at the lands of modern Ukraine and these
periods were longer than periods of intensification of institutional autonomy (e.g. during 1863 University
Charter of Alexander II (1863-1884 g.). A contemporary trend is represented by not mere declaration of

"Yecanosebka, T.IL. (2013). [IpaBoBe pery.IioBaHHS €BPOINCHCHKOrO CIIiBPOGITHUIITBA B cepi BHIIOT OCBITH.
Hayxosuii sicnux Hayionanvnozo ynieepcumemy [IIC Ykpainu (exonomixa, npaeo), 4(63),244.
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university autonomy but rather filling it with real civil-legal content of the principle of universities’
autonomy.
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CraHichas YepHuULWIEHKO
OO0ecbKkuli HauioHanbHul yHieepcumem imeHi I.I. MeyHuKosa, YKpaiHa

KOHLUEILISI MEPEXXEBO-LIEHTPMYHOI BIHU:
TEOPISI TA ICTOPISI

Stanislav Chernyshenko
Odesa I.I.Mechnikov National University, Ukraine

THE CONCEPT OF NETWORK-CENTRIC WARFARE:
THEORY AND HISTORY

The article describes the essence and information aspects of one of the modern approaches to
conducting of Network-Centric Warfare. One of the major factors, which caused occurrence of
Network-Centric Warfare as a war of new generation, is revolution in the field of information
technologies which recently has also captured military sphere. The analysis of the main signs of
wars according to this concept are revealed. The concept defines new principles of management
of armies and forces and, first of all, provides association of all participants of operations within
the framework of information space. In opinion of experts, the basic advantage of Network-
Centric concept for conducting operations is high maneuverability of parts and associations,
acceleration of decision-making processes and planning of operations. It is highlighted that
taking these issues into consideration in the future will help to perform required changes in
organizational-functional structure of interspecific groups, in order to comply with the
requirements of the future wars.

Key words: network, war, network-centric warfare, information superiority, information grid.

CyyacHU# PO3BUTOK TONITUYHOTO TPOLECY XapaKTEPHU3YETHCS 3MIHOK METONIB BEICHHS BOEH,
TpaHC(HOPMALIIEI0 CUCTEMH BIUIMBY JE€pKaB OJHHUX HA 1HIIMX, 3pOCTAHHSAM POJi HEIEPKABHUX CTPYKTYP Y
BIMICHKOBO-TIOITHYHIN 007acTi HACTIHHO BMMAara€ HOBHUX IIIJIXOIiB IO BHUBUYCHHS MPoOJeM OE3IeKH.
[ndopmaniitna peomowis i KibepHETH3aWid CTAIW OJHUMHU 3 TOJOBHUX HAIMPSAMKIB PO3BUTKY MPOBIIHUX
apMmiil. IcHye morpeba B cucremarnsamii Bci€i cyyacHOi BiCHKOBO-NOJITHYHOI AYMKH, y BH3HA4€HHI
METOOJIOTIT aHaTi3y CyJacHUX BiifH.

B ocranHi poku BimOyBaeThCs CTpiMKa 3MiHa (DeHOMEHa BikiHM. BiliHa emoxu 1HAYCTPiaJbHOIO
CYCHUJIBCTBA MPOXOAMIIa EPEBaKHO y (HopMi 30pOWHUX 3ITKHEHb HA CYXOIYTHHX, MOPCHKUX 1 OBITPSIHUX
Tearpax OOWOBHX Jii, a TOJIOBHOIO METOIO BIMHM OyH 3aXOIUICHHS TEPUTOPIii 1 pecypciB, BiiHA 3MIHIOE
CBO€E O0JIMYYS, TIFOYMX aKTOPIB 1 caMmy JIOTIKY.

3 nepexoaoM A0 iHGOpManiiHOTO CYCHiJIbCTBA BIpTyaJIbHUM HpocTip [HTEpHETY cTae cTpaTterivuHuM
nojeM 0010, KapAWHAJBLHUM YHHOM 3MIHIOIOYM TEOMONITHYHI Ta BIHCHKOBO-TIOJNITHYHI TNPIOPUTETH.
['onmoBHOIO METOIO BiffHH HOBOi €pH € OTpHUMAaHHS 1HGOPMAIIMHOTO AOMiHYBaHHSA. Y 30pOMHHMX CHIIax
MIPOBIAHUX JepkaB 3axoAy BimOyBaroThCs TIMOOKI Ta SIKICHI TIEPETBOPEHHS, OOYMOBIICHI OYpPXIUBUAM
HAYKOBO-TEXHIYHHM IIPOrpecoM 1 iHdopmaniitHoro peBomonieio. [HpopmaniliHa Ta TEXHOIOTIYHA MIepeBara
B ITOETHAHHI 3 MEPEKEI0 PO3MHUBAE TEATP BIHCHKOBHX i 1 MOHATTS PEAIIBHOTO Ta BiPTYaIbHOTO, IIOPOIIKYE
HOBY KOHIICTIIIIIO BiffHH - "MepeXEeBO-IICHTPUIHY BIHHY".

3ynuHUMOCS Ha OUIBII JeTambHOMY aHaui3i imei "MepeskeBo-leHTpuuHoi BiHH". Inei "mepexeBo-
LEHTPUYHOI BiiiHH" Briepie Oyiu chopMyinbpoBaHi MapiiagoM Mukonoro OrapkoBuM, sikuid 3 1977 mo 1984
poku kepyBaB I'enmradom 3C CPCP. Ile#t BiiichkoBuii (haxiBelmb CTBEPIKYBaB, IO IS IOMAJBIIIOTO
PO3BHUTKY apMii cJIi/i He TIJIbKM HApOIyBaTH TPAAWLIiiHI U THX YaciB 030pOEHHHS, a il 3BepTaTu yBary Ha
cuctemu indopMmariitnoro 3a6esneuenns’. IIpu Mukoni OrapkoBoMmy Oyiu mpoBeieHi HaBUaHHS "3axii-
81". Bonu cranu noJiiroHoM 11t BUIIpoOyBadb ACY - aBTOMAaTH30BaHOI CHCTEMH YIIPaBJIiHHS BIHCHKaMH,

! Kanaykos, C. (2014). Uro ke TaKOE CETELEHTPU3M H KaK K HeMy IPHIATH. Muopmayuontoe azenmemeo
«REX».iarex.ru <http://www.iarex.ru/articles/44355 . html>.
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sIKa BUBOJIMIIA HA HOBHIA PiBeHb iH(pOpMarliliHe 3a6e31eueHHs apMil .

Po3pobrmkaMy KoHIEMIi "MepekeBO-IIEHTPUYHO1 BIHHHA" CTaIl aMEepHKaHIl: Birme-aaMipan ApTyp
Ce0Opogcki 1 ekciept MinictepctBa oboporn CILA [Ixon I'apctka. V ciuni 1998 poky nuMu BYSHUMH
Oyno omyOmikoBaHa B kypHani "Proceedings" crarrs "MepexeBo-IICHTpUYHA BiliHA: 11 MMOXOMKEHHS 1
MaiiOyTHE" cTanma cBoepigiHUM ManipecToM HOBOI KoHuemuii. Bigremep y meHTpi yBard BiliCBKOBOTO
KOMaH [yBaHHS 3HAXOIATHCS He "G0oitoBi miatdopmu” (TaHKH, TiTaky, G0HOBI KopaGui) Ta ix ii, a Mepexa’.
Ha odimifinomMy piBHI 11 KOHIIEMIIis Brepie Oyiia Bu3HaHa B HarionanbHi# BiiichkoBii cTparerii CIIA B
2004 p, a WOTIM MOKJIaZieHa B OCHOBY Nporpamu OyIiBHHLTBAa aMEpPHKAaHCHKUX 30poiHHMX cui "€aunHa
nepcriektuBa-2010". Y mOBrocTpoKoBil MEPCHEKTHBI IS CHCTEMa IOTJIAIB CTAHOBUTEL SIPO BIHCHKOBO-
texuiunoi momrtuxu CIIA i HATO Ha mepiog 1o 2020 p.’ V 3aBepiueHOMY BUTIISII BapiaHTH "MepeKeBo-
LEHTPUYHOI BiHM" TpeacTaBiIeHI B aMEpPHKAHCHKMX BiHCHKOBHX AOoKTpuHax Joint Vision 2010, Joint
Vision 2020".

Pociticekuit mocmigank C. KaHuykoB AaB 3aciayroByrOde yBard BH3HAUCHHS, SKE PO3KPHBAE CYTh
"MepeKeBO-LEHTPHYHHUX BOeH": "MepekeBo-LIeHTpHYHA BiliHa - 1€ CYKYIHICTh MOJITHYHHUX, EKOHOMIUHUX,
iHpopMaLiiHUX 1 BICHKOBUX Iiif, IIO MPOBOASTHCS IOCTIMHO 1 3aCHOBAaHMX HA IOBHOMY BOJIOAiHHI
PO3BIAYBaILHOI 1H(GOPMAIIIEI0 PI3HOIO XapaKTepy, BKIFOYAIOUH 1 TOCTYIHICTh 0cOOMCTOl iH(popMariiil Ipo
IHIUBITyyMa, Ha TIOBHIM TepeBa3i MEPEKEBO-IICHTPU3MY 1 MEPEKEBO-TICHTPUIHOI CHCTEMH YIIPaBIiHHS
BiiCbKaMH, Ha JOAATOK 1O HAasBHOI IEpeBarm BHUCOKOTOYHUX MAAIEKOOIMHUX CHCTEM YypakKeHHsS B
3BUYAMHOMY 1 SACpHOMY BHWKOHAaHHI, SIK 0€3 3aCTOCYBaHHS, TaK 1 3 0Oe3MmocepeqHiM 3acTOCYBaHHIM
perymsapHux 30poiHMX cui. OCHOBOIO KOHIICTINI MEpPEKEBO-IICHTPUIHOI BIMHH € ITOIEPemKYIOIHi
06€336pOI0r0uHii yap MO OCHOBHHM CTPATETiuHNM i KUTTEBO BAXKIHUBUM 00'eKTaM KpaiHu' .

"MepekeBo-LIeHTpUYHa Teopis BiHM"' 3acHOBaHAa Ha (QYHAAaMEHTAILHOMY PO3MOJUN IHKIIB
moncbkoi ictopii Ha Tpm ¢asm - Arpapra, Ilpomucioa i I[adopmariitHa emoxw, KOXHIA 3 SKHX
BINOBiAal0Th 0OcOONMMBI Mopeni crparerii. [Hopmaniiina emoxa - e mepiox MOCTMOAEPHY, KUK
MPOXOIUTH CHOTOJIHI, KOJHM PO3BHHEHI cycmiyibcTBa 3axoy (B mepiry uepry, CIIA) mepexoasts A0 SKiCHO
HOBOI (hasu’. BoHa, 3 0mHOro GOKY, MPOIYKT BHCOKHX TEXHOJOTIH, 3 iHIIOro, mpoaykT posmagy CPCP,
konu 30poiiauM cunam CIIA mokHa Oysio HE MOOOIOBATHCS TPOTHUCTOSHHS, a 3aWHATHCS PO3POOKOIO 1
BIIPOBA/IXKCHHSM HOBHX TEXHOJIOTiH, KOHLEMNLiH i HOBUX ()OPM 3aCTOCYBaHHSI BIHCBK.

KirrouoBrM MTOHATTAM Y IiH Teopii € TepMiH "Mepexka. Y TepMiHOIOTii aMepUKaHChKUX BUCHHUX KPIM
iMmenHuka "the network" - "mepexa" 3'IBHBCS HEOJIOTI3M - miecioBo "to network", mo mpuOIM3HO
TIepeKIaNacThCs AK "OXOMUTH MEpexkero”, "BIpOBaUTH y Mepexy ", " IKIoUnTH 10 Mepexi" .

Sxmo y 3C CIIA 3actocoByeTbes TepMiH "MepexeBo-eHTpryHa", 3C iHIKX KpaiH MaroTb CBOIO
BJIACHY TEPMIHOJIOTIIO JUIsi BHW3HAYCHHS IIi€l OINEpaTUBHO-CTpATETiuHOi Karteropii. Hampukmian,
komanmyBanHs O3C HATO BuxopucToBye TepMmiH '"MepexeBo-lieHTpruHI MoxmBocTi 3C" (Network
Centric Capability - NCC); xomanayBanns 3C BenukoOpuranii - "KoMmriekcHi MepeskeBi MmoxiuBocTi 3C"
(Network Enabled Capability - NEC); komanayBanus 3C @panmii - "iHGopMaliiiiHO-IICHTpHUYHA BifiHa"
(Info-Centric Warfare - ICW); xomanayBaras 3C ABcTparii - "koMImiekcHa MepekeBa BiiHA" (Network
Enabled Warfare - NEW). Komannysanmns 3C HinepnanaiB po3poOWiIO ONEpaTUBHY KOHIICTIIIIIO
"MepexeBo-lieHTpruHOi onepauii” (Network Centric Operations - NCO), a komanaysanus 3C lsemnii -
KOHIIETIIiI0 "000poHa (3aXuCT), Mo 0a3yeThCs Ha BUKOPUCTAHHI MEpeX 3B'SI3KY", a00 "MepekeBUil 3aXHCT

! Boesble meiicTBIS Oy/IyIIero: ceTeleHTprdeckas Boiina (2014). Iockopnopayus Pocmex. rostec.ru.
<http://rostec.ru/research/project/4515126>.

? ITomos, .M. (2010). Cereuentpudeckas Boiina: ['otoa 1 K Heil Poccust? Hayuno-ungopmayuontoiii u
ananumuyeckuii nopman Boennas ucmopus u gymyponoeus. milresource.ru.
<http://www.milresource.ru/NCW.htm[>.

3 Cunnkos, A. (2012). Yrpasisits — 3HAYHT NPEABUACTS. Bo3dyuno-kocmuueckas obopona, 5 (66), 39
<http://www.vko.ru/koncepcii/upravlyat-znachit-predvidet>.

* Boesble jeiicTBUs Gy/IyIIero: cereleHTpuueckas Boiina (2014). I'ockopnopayus Pocmex. rostec.ru.
<http://rostec.ru/research/project/4515126>.

> Kanuykos, C. (2014). UTo %e Takoe CeTeLeHTPH3M U KaK K HeMy npuitti. Mugopmayuonnoe azenmcmeo
«REX». iarex.rushttp://www.iarex.ru/articles/44355 . html>.

6 Ilyrun, A.T. (2006). CerereHTpruHbIic BOitHbL. CETEBYIO BOWHY MOKHO BEITPATh TOIBKO CETEBBIMH
cpencTBaMu. Meoicoynapoonoe " Eepasutickoe osudicenue. med.org.ru<http://www.med.org.ru/article/2893>.

" Myrun, A.T. (2006). Cerenentpudnbie BoitHbL. CETEBYIO BOMHY MOKHO BBIHTPATh TOIBKO CETEBBIMH
cpencTBaMu. Meoicoynapoonoe " Eepasutickoe osusicenue. med.org.ru<http://www.med.org.ru/article/2893>.
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(o6opona)" (Networked Based Defense - NBD) '; B Kutai - "Cucrema GoifOBOro ympapiHHS, 3B'3KY,
00YMCITIOBAIBHOI TEXHIKHM, PO3BiAKH 1 BorHeBoro ypaxenns" (Command, Control, Communications,
Computers, Intelligence, Surveillance, Recognizance & Kill)*.

VY neskux KpaiHax 3aCTOCOBYIOTHCS 1 iHIII MOHATTS, HATIPUKIIA] "HAYKOBO-OOTPYHTOBAHI yIIpaBIiHHA
i kouTpons" (Knowledge-Based Command and Control - KBCC). HasiBHicTh HACTIIBKH IIUPOKOTO CIIEKTPY
aTbTEPHATUBHUX HA3B KOHIIEMINT "MepeKeBO-IIEHTPUYHI BilfHH" BKa3ye Ha pi3HY cTymHiHb po3BUTKY 3C i1 B
3B'I3Ky 3 IIMM HA Pi3HI MOXKJIMBOCTI iX 3acTocyBaHHS B omeparlisx XXI cromittsa. Tak, BiAMOBIIHO IO
anrmicekoi "koHuenmii NEC" mepexi 3B'SI3Ky (KOMIUIEKCHI MepeKeBi MOKJIMBOCTI) JIMIIE JOIIOBHIOIOThH
3acO0M pO3BIAKH, ICHTpU (BY3/IHM) 3B'SI3KY Ta CHCTEeMH 30poi, SKi BOHH OynyTh 3abe3medyBaTv
(obcimyroByBaTn). Y3arajabHeHI KPUTHYHI CY/DKCHHsS BificbkoBuX (axiBiiB kpain HATO miomo
aMEepHUKaHChKOT KOHLEMNLIi "MepekeBO-LEHTPUYHOI BiHHHU" MOJSTaloTh B TOMY, IO BOHA XapaKTepHa IS
BeJleHHS OOMOBUX il BEJIUKOIO MaCH_ITa6y3.

Cenc "Mepexi", "MepeKeBOTo MPUHITUITY" MOJIATAE B TOMY, 110 TOJIOBHUM €JIEMEHTOM BCi€l MOJEITI €
pO3Moiiy, 3BOPOTHOTO 3B'A3Ky. BoHa sBIsie co000 HOBHMII MpocTip - iH(OpMaLiifHuil POCTip, B IKOMY 1
pO3ropTalOThCS OCHOBHI CTpaTeridHi omepariii - SK Po3BiAyBAIBHOTO, TaK 1 BIMCHKOBOTO XapakTepy, a
TaKoX X MeIiiHe, TUIIOMaTHIHE, EKOHOMIYHE 1 TeXHIUHe 3a0e3medeHHs. "Mepexa" B TaKOMy IIHPOKOMY
PO3YMiHHI BKJIIOYA€ B ceOe OHOYACHO Pi3HI CKIAIO0BI, SIKi paHille po3risAaincs CyBOpPO OKPEMO OJTHE Bix
omHoro. bBoioBi omguHMIN, CcUCTeMa 3B'SI3Ky, iH(opMmarlliiiHe 3a0e3meucHHs omepallii, (GopMyBaHHS
TPOMAJICHKOI TyMKH, JTUIUIOMAaTHYHI KpPOKH, COIIiaNbHI TIPOIECH, PO3BiAKa 1 KOHTPPO3BiIKa,
CTHOTICUXOJIOTiS, PeJiriiiHa i KOJEKTHUBHA TICHXOJIOTiS, CKOHOMIYHE 3a0e3leUeHHs, akajJeMiuHa Hayka,
TEXHIYHI iHHOBAIi Ta iHIIEe - BCE 1€ 3BOJSATHCI B €UHUNA 1H(POPMAIIMHO-KOMYHIKAI[IHHUN MEpeKeBUI
MIPOCTip, KUK (PYHKITIOHYE B pealbHOMY MacIiTadi Jacy, 1o T03BOJIs€ BiiChKaM MisTH HabaraTo MIBUIIIE 1
pe3yibTaTHBHIiNIE. Mix eleMeHTaM1 MepesKi ITOBUHEH 3A1HCHIOBATHCS MOCTIHHUH iH(pOopMaLiiHIA OOMiH.

Mepexa mo3Boiisie reorpadiyHO PO30CEPEAUTH CUJIM, IO BIHOCITBCA JO PI3HUX BUIIB 1 POJIiB
BIMCBHK, 00'€JHATH B €MHOMY 3aJyMi orepaiiii i 3a paxyHOK iH()OpMalliiiHOT mepeBaru BUKOPUCTOBYBATH iX
3 OUIbIIOK €()EeKTHBHICTIO IUIAXOM 3a0e3ICUEHHS €IHOCTI IOMIAAIB KOMaHAYIYHX (KOMaHIUPIB)
pi3HOpimHUX Bificbk (cWi) Ha 3MICTy, pOJb 1 Micue B3aeMolii B omepauii, a TaKoX MHUIIXOM
CaMOCHHXpPOHI3allii CBOiX Jii B iHTepecax MOCATHEHH CITUIBHOI METH OTIepartii.

Y xonnentyaimsHo-TeopetTnaHoMy Turani A. Ce6poscki 1 Jx. Tapctka mpeacTaBmim MOAETb
"MepeKeBO-LEHTPUYHOI BIHHH" SIK CHCTEMY, L0 CKIAAA€THCS 3 TPHOX PELIITOK-MiACHCTEM: 1H(OPMAaLiHHOI,
CeHCOpHOI (po3BimyBanbHOI) 1 GoioBoi. OCHOBY wi€l cucTeMH CKiafgae iHpopMaliiiHa pemiTka, Ha SKy
HaKJIaJIal0ThCsl B3aEMHO TIEPECiuHi CeHCopHAa 1 Oo¥oBa pemriTku. [HpopmariitHa pemniTka - ImmiacucTeMa
MIPOHM3Y€E COOOI0 BCIO CHCTEMY B MOBHOMY o00cs3i. EnmemeHnTamu ceHcopHOl miacuctemu € '"ceHcopu'
(3acobu poO3BigKHM), a eleMEeHTaMH OOWOBOI pemnTku - "cTpinku" (3acobu ypaxkenus). i nBi rpymu
€JIEMEHTIB 00'€ THYIOTHCSI BOEIMHO OpPTaHAMHM YIIPABTIHHS Ta KOMAaHTyBaHHS .

Sx Bkasye BiTum3HsAHUN pocmigHuk 1. B. TitoB: "mpakTwdHa peaiizariisi KOHIEHINT "MepexeBo-
LUEHTPUYHI BiHHHU" MOYIIMBA JIMIIE 32 YMOB €(EKTHBHOTO BUPIIICHHS MUTaHb CTBOPEHHS TPHOX KIIOYOBHX
KOMIIOHEHT: HaJHaJIMHOTO KOMYHIKaliHHOTO cepeloBUINa, sKe Mae 3ale3neuyBaTd e(EKTUBHE
(YHKIIIOHY-BaHHS Ha OCHOBI KOMIT IOTEPHUX Mepex 30poiHUX (opMyBaHb Ta X 00’€IHAHHS B IJI00abHY
iHpopMaLiiiHy Mepexxy 30poHHHMX CHJI; YIPYNOBYBAaHHS KEpyeMHX, HalidiHHX, 1H)OpMATHBHUX
JOBrOBIYHMX Ta JOCHTh HEMOMITHHX JJsl TNPOTHBHHKA CEHCOPIB, M0 MAalOTh KOMIUIEKCYBaTHCA B
KOMIT'FOTEpHI Mepeki 30poHHMX (OpMYyBaHb;, PO3MOMAIJICHOIO IMPOTPAMHOIO CEPEIOBHINA, IO Ma€
3abe3medyBaTd B peabHOMY 4Yaci KOMIUIEKCHY OaraTOpiBHEBY IHTEIEKTyallbHy OOpOOKYy ITOTOKIB
(ManoiHpOPMAaTUBHUX OKPEMO Ta 1HOMI NPOTUPIYHHMX) TEPBHHHUX MJAaHUX MpO OO’€KTH, a TaKOX
JI03BOJISIIOYOTO, B pasi HEOOXITHOCTI, ONEPATHBHO 3MIHIOBATH JIOTIKY OOpOOKH, IO Mipi TOTO, SK Oyme

' Top6aues, FO.E. (2006). Cetenentpuueckas Boitna: Mug wiu peanssocts? Boennas mvican, 1,66—76.
<http://militaryarticle.ru/voennaya-mysl/2006-vm/9831-voennaja-mysl-1-2006-g-str-66-76>.

? Kanuykos, C. (2014). Uto e Takoe CETELIeHTPH3M 1 KaK K HeMy IPHIATH. MH(opmayuornoe azenmemeo
«REX». iarex.rushttp://www.iarex.ru/articles/44355 . html>.

3 Top6aues, F0.E. (2006). CerereHTprdecKas BoiiHa: MA( HIM pealbHOCTs? Boennas mbicis, 1,66-76.
<http://militaryarticle.ru/voennaya-mysl/2006-vm/983 1 -voennaja-mysl-1-2006-g-str-66-76>.

* ITomos, .M. (2010). Cerenentpudeckas Boiina: ['otoBa 1 K Heil Poccus? Hayuno-ungopmayuontim u
ananumuyeckutl nopman Boennas ucmopus u pymyponozus. <http://www.milresource.ru/NCW .html>.
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3MiHIOBATHCh CKJIaJ[ Td MOXK/IHBOCTI CeHCOpiB"' .

Bitam3nsauit gocnigauk A. A. lllep6a Bka3ye, m1o: "MPUHITATIN BEICHHS '"MEPEKEeBO-IICHTPHIHNX "
BiffH Tepmie 3a BcE CHOPSAMOBaHI Ha JOCATHCHHS iHGOp-MaIifHOl TmepeBard HajJ IPOTHBHHUKOM.
Indopmaniitna mepeBara - e He mepefaya y BEMUKiH KiIbKOCTI iHpopmauii "OoioBuM mmatdopmam', a
JOCSITHEHHSI OLIbII TIMOOKOTO, SIKe BiAMOBiTae 0OCTaHOBILI, YCBIJOMIICHHS 1 PO3YMIHHS CHUTyauii Ha MOl
0010, OLITBITT TOYHOTO 3'ICYBAHHS CBOIX IEpeBar Ta HEAOJIKIB MPOTUBHUKA, 3JaTHICTH CHOPMYBATH 33aTyM
Iif, B SKOMY IIi TepeBard OyIyTh MaKCHUMAaJLHOIO MIpOI0 peai3oBaHi, a HEIOIIKH IMPOTHBHUKA
BUKOPHUCTaHI y CBOIX LNAX, BHUIIEpEIKEHE MPUUHATTA W HeraiiHe NOBEACHHS A0 MiUIETNIMX Ta CyCiaiB
pileHs, IMIJIKOM aJeKBaTHUX OOCTAHOBIII, Oe3MepepBHUI KOHTPOJL iX BUKOHAHHA. HOBI MOXIUBOCTI IIs
YIOCKOHAJIGHHS MEPEe)KEBUX  OpraHizamiiiHux GopMm BigkpuBae OypXJMBHUH  pPO3BHTOK  3aco0iB
iHpopmaTu3alii, ocKinbku I eQeKTUBHOCTI Al MoNiOHHMX (GopMyBaHb HEOOXigHO, MO0 MIBUIKICTH i
AKiCTb OOMiHy iHQOpMami€l0 MK JaHKaMH Mepexi Oynu HabaraTo BHIIMMH, HDK Y i€papXidHHX
cTpykTypax"’.

Ha nymky pociiicekoro BiiickkoBoro excrepra M. M. Xam3aroBa, BXKHBaHHsI MOHATTS "MepexXeBO-
LEHTpUYHa BilfHA" CTOCOBHO 3MiCTy BIHCHKOBHX [ili HE 30BCIM KOPEKTHO, OCKIJIbKH JaHe MOHSTTS
xapakTepu3ye He crenudiuHi pucy BifiHH, a MeTOIU 0OpOOKH JaHHMX 1 BUKOPHCTOBYETHCS cepell (paxiBIIiB
iHDOpMAIifIHIX TEXHOJOTii B KOHTEKCTi "MepeKeBO-LeHTPUYHOI Mozerni obunciers". Bin Bkasye, 1m0
HaOLIBII TOYHO 3MiCT "'MEpex)eBO-LEHTPUYHOI BiHU" po3KkpuBae pociiicbkuii gocaigauk 0. ['opbauos,
CTBEP/DKYIOUH, IO "TOJIOBHHM 3MICT KOHIIEHIIT '"MepeKeBO-IIEHTPHYHOI BIMHH" IMOJsITaE HE B HOBUX
dopMmax i BUIax BeIeHHs BificbKOBHX Jiif, a B 3MiHi CII0COOY YrpaBmiHHS Bilicbkamu (crmamu)".

VY CHIA Ta inmmx kpainax HATO npuginserscs ayke ceplio3Ha yBara BIPOBaKEHHIO "MepexKeBO-
LHEHTPUYHHUX MiAXO0AiB" B MpakTUKy OyIiBHUIITBA Ta 3aCTOCYBaHHS 30poiHMX cuil. [IpuHuunm "MepexeBo-
IIEHTPUYHHX omeparii” BimnpamnpoBadi apmicro CIIIA B FOrocnasii, Adranicrani ta B Ipaky. Hanpuknan, y
CIIA ocHoBY iHpOpMaLiHO-KOMYHIKaLliHHOTO POCTOPY Cy4YacHOI BiHH 1 BOEH MallOyTHHOTO CTaHOBHTH
"GIG" - Tax 3Bana "I'To6anbHa indopmaniiina pemirka" (I'P)’.

Bona sBisie co0or0 TMOTY)XHE YIPYINOBAHHS PO3BiAYBaJbHUX, KOMYHIKAIIMHUX 1 HaBITaIiiHUX
KocMivHEX JiTanbHEX amapatiB CIIIA ma HaBKoso3eMHii opOiTi. Came "I'IP" moB's13ye BoemMHO BCi CHIIH 1
3acobu 30poiiHux cun CHIA Ta ixHix coro3nmkiB mo HATO. Bona 3a0e3neuye ix Bciero iHpopMariiero,
HEOOXITHOIO UIs BEACHHS BiMHH. Y pe3ynbTari peaidbHa "KapTHHKA' 0010, BIMCHKOBUX i, MHTTEBO
BHCBIUYEThCS Ha €KpaHaX BIMCHKOBHX KOMMI'IOTEpiB y mrabax BikiHW, B Ilenrtaroni. "I'TP" moknmkana
3a0e3neynT abcoioTHe iHQoOpMaliiiHe NOMiHyBaHHS Ha Tomi OO0, IO B CBOIO YEPry I03BOJIIE
BUIIEPEIUTH TPOTHBHUMKAa Ha BCIX eTamax MiArOTOBKM i BeAeHHs OoioBux nid. [IpoTuBHa cTOpoHa
11036y 1eTHCSI MOXKITHBOCTI 3pOOUTH X0 SIKi-He6GyIb KPOKH Y BiAMOBIAb'.

BiiicekoBi cTpareru 3axody MPHUITYCKAIOTh peatizalliio BCiX IepeBar Bijl BIPOBAKCHHS ""MepExKEBO-
HEHTPUYHHUX"' TNPHUHLMUIIB 1 TEXHOJOTii B cydacHy BiliHY. 3a OLIHKOIO pociiicbkoro ekcmepra M.
Hosuukosa, MO CIIIA Bukopucto-Byr0Th 011611 7000000 xoMm'toTepiB, 3'eqnanux depe3 15000 mepex, a
Takok depe3 20 THC. KOMEpUiiHEX Mepex . TAKUM YHHOM BiliChKOBI MOMKIHBOCTI, HACAMIIEPEX Y Tamys3i
YIpaBIIiHHS, BU3HAYAIOTHCS BUPIIIATBHOIO MIpPOIO 3arajbHUM CTaHOM TEXHOJOTYHOI 0a3u Ta iHpopMaTHKH
B CYCHIJIBCTBI 1 JieprKaBi.

JocBig BoeH Ha pyOexi XXI CT. cBiTUNTH, IO arpecis MpOTH JEPKaBU - )KEPTBU OyIyETHCS B ABa

" TitoB, 1.B. (2008). MepexoleHTprYHa KOHLEILis BeaeHHs Bitirn XXI cropiuust. Cucmemu 036pocHns i
gilicbkoea mexuixa, 3, 15.

% Ilep6a, A.A. (2014). EBostoList po3yBaIbHO-BOTHEBOI TEXHOMOTI] HA OCHOBI MEpEXKe-IeHTPUIHIXHAX
OPUIAIIB yrpaBiiHas. Texuiuni nayku. Bicnux Xuenshuyvrkozo ynisepcumemy, 4 (215),110.

3 Xamzaros, M.M. (2006). BiiusHue KOHIEMIHH CETEHEHTPUUECKOi BOIMHbI HA XapaKTep COBPEMEHHBIX
onepatmii. Boennas moicav, 1,13-17. <http://militaryarticle.ru/voennaya-mysl/2006-vm/9892-voennaja-
mysl-7-2006-g-str-13-17>.

* Topbaues, FO.E. (2006). CerernenTpuueckas BoiiHa: MU Hin peanbHocts? Boennas muiciv, 1,66-76.
<http://militaryarticle.ru/voennaya-mysl/2006-vm/9831-voennaja-mysl-1-2006-g-str-66-76>.

> [Tomo, YI.M. (2010). CerenenTprdeckas Boiina: I'otoBa i k Heit Poccust? Hayuno-ungopmayuonnsim u
ananumuyeckutl nopman Boennas ucmopus u pymyponozus. <http://www.milresource.ru/NCW .html>.

% Monos, .M. (2010). Cerenentprueckast Boitta: ['otoBa 1 K Heil Poccus? Hayuno-ungopmayuontim u
ananumuyeckutl nopman Boennas ucmopus u pymyponozus. <http://www.milresource.ru/NCW .html>.

7" Hosmukos, H. (2012). CIIIA 1oKa MOTHOCTBIO HE TOTOBBI K OTPAXKEHHIO CEPhE3HOI KHOepaTaki. A TOTOBA JIH
K aTomy Poccusn? I'azema Boenno-npomovrunensiii kypvep, 31,12, <http://vpk-news.ru/articles/9135>.
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eTamu. MeTa mHeplIoro eTamy BiHM - MOBHA JAE30praHi-3allisi CHCTEMH [EpKaBHOTO Ta BilICHKOBOTO
yrpasmiaHas; "ocmimenHsa" cuctemu po3Binku 1 II1O kpainm; nemoparizaiisi HaCeJICHHS; Ae30praHi3amis
BIMICHPKOBHX 3aXOIiB JCp)KaBU-KEPTBU. JIpyruil eTar BiifHH - Ha3eMHE BTOPTHEHHS, SIKE TTOUHETHCS TiIBKU
TOJli, KOJM METa MepIoro eramy OyAe JOCATHYTa 1 Ko 1e Oynae Bu3HaHO HeoOximHuM. Ilo cyTi, ne Tak
3BaHa "3a4MCTKa MicHEeBOCTi". XapaKTepHOIO OCOONHUBICTIO IPYroro eramy Oyzae Te, IO YrpyNOBaHHS
BiifCbK IPOTHBHHKA He BECTHMYTh KJIACHUHi BilichKoBi (60i0Bi) mii'.

BoHn OymyTh BCUIAKO MParHyTd TOTO, OO BUKIIOYHATH HABITh CaMy MOXIJIHBICTH BCTYIY B Oiif.
XapakTepHi pucH 1poro eramy arpecii: IIpoTuBHuK Oyne BHUIEpekKaTH Ha BCiX eTamax: 300py, OLIHKH
iHdopMarllii, nmpuiHATTA pimenHs 1 aii. He Oyme 3ocepemkeHHs, BUCYHEHHS BIMCBK, PO3rOpTaHHS B
0olioBHI TIOPSAIOK, BIACHE aTakW, MepeciiTyBaHHs abo Biaxoay Ha HOBI pyoexi. He Oyae pyOexiB, cMyT,
e Oyne dnauris, ppoHTy i THIY .

[IpoTuBHUK MaTuMe abcomioTHE iHpoOpMaliiiHe NOMiHYBaHHS Ha TOJI OO0 - 0ayUTH KOXKHOTO
Hamoro coiaara. JKopcTka iepapxidHa CHCTEMa BIHCHKOBOTO YIIPABIIHHS 3MIHUTHCS THYYKOIO MEPEKEBOIO:
MiAJerti BiicbKa OTPUMAaloTh CBOOOAY Y BHOOpI METOAIB Iil, a OpraHi3auiiHO-IITaTHA CTPYKTYpa BIHCBHK
Oyze MoCTiiHO 3MiHIOBAaTHCS, "TIPHCTOCOBYBATHCA" IO BUMOT OOCTAaHOBKHM. Takoxk MIMPOKE BUKOPHUCTAHHS
TaKTUIHUX HA3eMHHUX 1 TIOBITPSHUX POOOTOTEXHIYHMX KOMIUIEKCIB, SIKi OYAYTh MISATH B THIIY, SHHUITYIOUH
OCEpEIIKH OTIopY.

Bxe cporogHi BenMue3HWH iHTEpec BUSBIAIOTH IepenoBi KpaiHu cBiTy, ocobmuBo CLIA, no
PO3pOOKH MPUHITUIIIB, METOIIB, IPOTPAMHHUX 1 TEXHIYHUX 3ac00iB yIpaBmiHHA rpymamu ("posMu’) poOOTiB:
116 MOXYTh OyTH yTpYIOBaHHS PO3BiAyBAJIbLHHX, OOMOBHX, PO3BiIyBaJIbHO-yAapHUX POOOTIB. Y IHOMY
BUMAJIKy MOBa BXKe Oyze HTH He Npo "MepekeBO-LEHTPUYHI BiifHH" yrpynoBaHb BiliCbK, a PO "MepekeBo-
LUEHTPHUYHI BiliHU poOoTiB". 3a manamu [lenTarony, Bxe 10 2015 p. TpeTrHa Beix 00HOBHX MaIlIWH Ha TOJI
6010 Gy/1e SIBIATH cO00I0 po6oTiB®.

CeHc Bilicbk0BOI pehopMH B paMKax "HOBOI Teopii BiftHK" iH(OpMAaLIHOT €MOXU MONATaE B OJHOMY:
CTBOPEHHSI MOTY>KHOI 1 BCEOCSIKHOT MEPEXi, SIKa KOHLENTYaJIbHO 3aMiHIOE cO00I0 paHille iCHyro4i Moaeni i
KOHIIETIii BICHKOBOI CTpaTerii, iHTETpye iX B €QuHY cHCTeMy. BiffHa cTae Mepe)KeBHM SBUIIEM, a
BIMCBKOBI [ii - PI3HOBHIOM MEPEKEBHX IMpoIeciB. Perynsapra apmis, BCi BHOH PO3BITOK, TEXHIYHI
BIZKPUTTS 1 BHCOKI TEXHOJIOTIi, >KypHaliCTMKa 1 IHWIUIOMATis, EKOHOMIYHI TpOLECH Ta COIiajbHi
TpaHcdopmallii, IUBIILHE HACEICHHS 1 KapOBi BiiCbKOBI, PEry/IsPHI YaCTUHHU Ta OKpeMi ¢l1abo odopmiieHi
IPYIH - BCE 1€ IHTEIPYEThCSA B €IUHY MEPEKY, 0 AKii mupkyitoe iHpopmartis. CTBOpEHHS TaKoi Mepexi
CKJIaJia€ CYTHICTH BiiicbkoBO1 peopmu 3C CIIIA.

Ha nanuit yac BegyTbcs MPakTUYHI KPOKU MO BIPOBAKEHHIO MEPEKEBO-LEHTPUYHUX TEXHOJIOT1H
ympaBmiHHS Biicbkamu B TpakTuky Biiickk CIHA 1 HATO B SKOCTI TEpPCIEKTHBHOI CHCTEMH
ABTOMAaTHU30BaHOrO ympapiiHHsA Biicbkamu 1 30poero CSISR (Command, Control, Communications,
Computers, Combat Systems, Intelligence, Surveillance, and Reconnaissance - 00#0Bi CUCTEMH, CUCTEMH
YIIpaBIIiHHS, 3B'S3KY, KOMITIOTEPHOTrO 3a0e3MeueHHs, PO3BiAK i crocTepeskenns). ChOrOAHI areHTCTBO
MIePCIEKTUBHUX JOCTipKkeHb - MinucrepctBo oboporn CIHIA - DARPA - Buninse mopsaky 230 mupa.
nonapis Ha HIJIKP 3 mozepwisarii CSISR®.

Hii xoaniuiiinux cun B Ipaky (2003) Oynu mepuium 3aificHeHHsIM HOBUX (hopM 30poiiHOT 60poTHOH
Ha mpakTwmi. Skmo mia gac BivHM B Ipaky B 1991 pomi mms ympaBiiHHS KOANMIMIHHAMH BiACEKaMH B
OCHOBHOMY BHKOPHCTOBYBaBCSl palio3B's30k, To B 2003 poui KoMy Ha 3MiHy HOpHHANIIM Oe3IpOTOBi

' Tlonos, M.M. (2010). Cererentprdeckas Boiina: 'otoa i K Heii Poccust? Hayuro-ungopmayuonnbim u
ananumuveckuii nopmain Boennas ucmopus u gymyponoeus. <http://www.milresource.ru/NCW.html>.

* Monos, .M. (2010). Cereuentprueckas Boiina: ['oToBa 1 k Heit Poccus? Hayuro-ungopmayuonnsim u
ananumuveckuii nopmain Boennas ucmopus u gymyponoeus. <http://www.milresource.ru/NCW.html>.

3 Honos, .M. (2010). Cetenentpuueckas Boitna: ['otosa mu k Heii Poccus? Hayuno-ungpopmayuontim u
ananumuveckuii nopmain Boennas ucmopus u gymyponoeus. <http://www.milresource.ru/NCW.html>.

* Boesble jeiicTBUs Gy/IyIIero: ceTeleHTpuueckas Boiina (2014). I'ockopnopayus Pocmex. rostec.ru.
<http://rostec.ru/research/project/4515126>.

> bypenkok, B.M., Kpasuenko, A.1O., Cmupros, C.C. (2009). Byayiee 3a CeTeLeHTPHICCKON CHCTEMOI
BoOpYykeHUH. Mumepnem uzoanus «llocaezasmpay. <http://poslezavtra.com.ua/budushhee-za-
setecentricheskoj-sistemoj-vooruzhenij>.

S Monos, .M. (2010). Cerenentpruaeckast Boitta: ['otoBa 1 K Heil Poccus? Hayuno-ungopmayuontim u
ananumuyeckutl nopman Boennas ucmopus u pymyponozus. <http://www.milresource.ru/NCW .html>.
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iHpopMaLiiiHi Mepexi, sKi JO3BONSIOTH OTPUMYBAaTH HE TiNbKH (PopMani3oBaHi MOBIAOMICHHSA PO
PO3KpHUTI 1 3HUINCHI IiJli, BTPATH, BUTPATH OOEMpPHITACIB 1 MAIBHOTO, aje 1 BiIC0300paKeHHS 3 MiCII
OoroBMX Hii, iH(OpMaIi0 Bil PO3BIAyBaJbHHUX OC3MUIOTHHX JITaJbHUX alapaTiB, JITaKiB
Pai0EIEKTPOHHOTO CIIOCTEPEKEHHS i CTEKEHHS 33 HA3eMHHMH IiIAMH .

Takum YMHOM, Ha OCHOBI IPOBEACHOTO aHAJI3y Ta OLIHKH MOKHA 3 YIEBHEHICTIO CTBEP/KYBATH, 11O
TOJIOBHHUH 3MICT KOHIICTIIT "MepPEeKeBO-LIEHTPUYHUX BO€EH" IMOJIAra€ HE B HOBUX (popmax i1 BHIAX BEACHHS
BIMICHKOBHX [iif, a B 3MiHiI crocoOy ympaBmiHHS Bifickkamu (cuiamu). Llei miaxix He TiUTBKA BHUBEIE
yIOpaBlliHHS BiliCbKaMM Ha HOBUH piBeHb, a M J0OAACTh IIe OJWH BHMIp Yy BilHI - mudposuil. Llimkom
MIPUPOJIHO, 110 TOsIBa HOBOI (hopMu yrpapiinHsa 3C nMpu3Bee 1 10 3MiHH 3MICTY SIK CaMOI'0 YIIPaBIIiHHS, TaK
1 xapakTepy BificbkoBHUX (0OHMOBMX) mif. 3 PO3BHTKOM CHCTEM PO3BIIKH, 3B'SI3KYy, IITYYHOTO 1HTEIIEKTY
"MepeKeBO-LEHTPHYHI cucTeMu" OyayTh TUTBKM YIOCKOHATIOBATUCS 1 MOXKIIMBO B MallOyTHHOMY HOBHICTIO
BUTICHATS JIIOJHHY.

CyTh KoOHIENINi "MepeKeBO-IIEHTPUYHUX BOEH" TOJSATaE B TOMY, IO ii peamizallis JO3BOJISE 3a
paxyHOK abCcomoTHOI iHpOpMaliiiHOT mepeBard Hall MPOTHBHUKOM 3a0€3MEUNTH MOBHY CHHXPOHI3ALiIO
00l0BUX Aili, CUCTEM YNPAaBIiHHS Ta BCiX aKUild Ha 1Mo 0010, TapaHTyBaTH MIBHIKICTb YIPABIiHHA 1 TUM
CaMHM ITiJIBUIIUTH PiBEHb OOHOBUX MOKJIMBOCTEH 1 Oe31eKH 30pOMHMX CHII.
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Odesa I.I.Mechnikov National University, Ukraine

THEORETICAL AND PRACTICAL APPROACHES
TO CONFLICT MANAGEMENT PROCESS

Human life is controversial, every individual self-determines and asserting himself in the process
of conflict interaction through life. Shaping policy of modern worldview, democratic society
should create conditions for the problem of search and dynamics toward progressive politics.
The situation currently prevailing in our country requires political elite, political leaders, political
technologists, deep professional and information knowledge, innovative talent, knowledge of
new technologies.

This article gives understanding of the most relevant and appropriate theoretical approaches to
conflict regulation process in modern realities. In particular, the main focus goes to analysis of
theoretical approaches that enable to resolve the conflict. Also, the article defines style of
behavior of parties to conflict resolution, determines main principles of conflict management
process and describes methods to overcome conflict and special conflict procedures.

Key words: conflict, conflict process, conflict management, conflict resolution

KoH(ikT € 0CHOBHUM 3ac000M, 3a JOMOMOTOIO SIKOTO BiJJOYBalOTHCS 3HAYHI COIiaJIbHI Ta MOJIITHYHI
3minu. CycminbHi KOHQUIIKTH a0o THCK, a00 HaBiTh TpHBialbHI MIXOCOOHCTICHI CYNEpEYKH MOXXYTb
CTUMYJTIOBAaTH JAJICKOCSDKHI CHCTEMHI TIEPETBOPEHHsSI y OyImb-AKy CcHCTeMy, Oyab TO CiMelHa,
oprasizailifina, colliajbHa, MOJITHYHA — HEBUPIIMICHHS KOHQJIKTIB MOXKE CTaTH HEOE3MEeYHHM IS
CYCHIJIbCTBA, MOXIIUBI TPOSBU PEBOJIOMIMHOI [IisNTbHOCTI, 00 caMe BOHA CTHUMYJIOE IIOACH MO0
BUINPABJICHHS X HECIPAaBEAIMBOCTI, 1 PO3BUBATHCA TAaKMM YHHOM, IO MOXJIMBA KapJHHAJIbHA
TpaHcdopmallist Bciei cucteMu. BiliHu Ta peBOJIIOLT, B TaHOMY BHIAAKY, OJOKYIOTh €BOJIIOLIHHI 3MIHH, ajie
€ 3aco00M BpETyNIOBaHHA TJIMOOKUX TOJITHYHUX, EKOHOMIYHMX Ta COI[AJIbHUX KOH(IIKTIB, SKi
HEMOXKIIUBO 3pO3YMITH a00 BHUPIIIUTH iHIIMMHU 3ac00aMH, IPU LOMY, BOHH € MPUHHATHAMH AJS OJHi€q
a00 000X KOH(IIIKTYIOUHX CTOPIH.

Bimomo, mo KOH(MIIKT € CckIagHUM OaraTOBUMIpHMM sBUIIEeM. SIK colliasibHuil (eHOMEH, BiH
30epirae TEHACHLIIO OO YCKIAJHEHHS, OHOBJICHHsS CTPYKTYPH, YHHHHKIB, IO HOTO MOPOKYIOTH. Pi3Hi
THIMA KOH(QIIIKTIB, B3aEMOJIIIOYH, IOIOBHIOIOTH OJWH OJHOTO, HaOyBarouyW HOBUX puc. lle 3ymMoBieHO
CYTTEBHM YCKJIATHEHHSM CYYacHOI CHCTEMH COIIaJbHO-TTOITHYHUX BiTHOCHH. [ THOOKI 1 CKIaaHi poriecu
ChOTOZIHI B Cy4YacHOMY YKpPaiHCBKOMY CYCHUIBCTBI, colialibHa KpH3a, TpanchopMmalis CcoLiaabHOl
CTPYKTYPH, TOJITHYHI 1 TyXOBHI 3MiHHU, COLIaJbHI KOH(IIKTH BiAOYBaIOTHCS B CYCIHIJIBCTBI MEPEXiTHOIO
crany. CydacHa Kpu3a yKpaiHCHKOTO CYCIIJILCTBA € OHIEI0 3 HAUTIMOMNX 1 TPUBAJIIINX B HAIIIKA iCTOPII.
Kondmikramu oxomseHi Bci cdepu XKuUTTS cycminberBa. Haiibinpm HeOe3neuHMMHM € KOHQUIIKTH B
NONITHYHIH cdepi, ocoOimBO B cdepi BIaau, COLIATbHO-SKOHOMIUYHHX 1 MIKHAIIOHAJBHHUX BiITHOCHH.
Po3yMiHHSg iX Tpupoau, NpUYHH BUHUKHEHHS 1 PO3BUTKY JOIOMOYKE BHPOOWTH TIpaBWIIA TTOBEIIHKH 1
nuisixd  yperyiroBanHs. LlimicHicTs YKpaiHu sK JepkaBH, CTaOUIBbHICTE B CYCHUIBCTBI HaOyBaroTh
MPIOPUTETHOTO 3HAUYEHHSI B 3aC00ax BPETYIIOBaHHS KOH(DIIIKTIB.

[Moemnyroun cucTeMHd BHpIMICHHS KOHMIIKTIB, TPUHIIANKA TPOCKTYBAHHS CTPATETIYHOTO
IJIaHyBaHHS, CTBOPEHHS KOMAaHIW, OpraHi3amii CIIJIPHOTH, 1 METOIIB BHPIIICHHS KOH(QIIIKTIB MOKHA
3HAYHO NOJIMIIUTH 3JATHICTh BUPILIYBAaTH MIKHApOJHI MOJITUYHI Ta KPOC-KYJIBTYPHI CyNepeyku, Hepll
HK BOHM CTalOTh HaAMipHO pyiHiBHUMH. IIpoTe, BupimieHHS KOH(QIIKTIB Ma€ BiANOBIAHY WiHHICTH Y
BHUTJISIAI HAIIOi TOTOBHOCTI MOCIYXaTHCS JO ied, sKi HaM He MoAo0aroThCs, 1 AUIMTHCS BIIANOI0 Ta
KOHTPOJIEM HaJl pe3ybTaTaMH AisUTbHOCTI WICHIB CYCITIIbCTBA, SIKi BiAPI3HAIOTHCS BiJl HAC CAMUX.

O06’exTOM maHOi cTaTTi € KOHQIIKTHAN TpoLec B CydacHOMY cycmisibeTBi. [Ipeamerom € migxoam 1o
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BPETYJIIOBaHHS KOH(MIIKTHUM IMOJIITHYHUM TPOIIECOM.

Meroro maHO1 CTaTTi € BU3HAYCHHS HAWOUIBIN aKTyaJIbHMX Ta BIAMOBIMHUX CYyYaCHHUM peajisM
TEOPETUYHUX MIIXOMIB IIOJ0 PEryIIOBaHHS KOHQIIKTHHUM mporuecoM. s MOCATHEHHS METH CIIiJ
BUPILINTY TaKi 3aBIAHHS: OXapaKTepU3yBaTH TEOPETUUHI MTiAXOIH, SIKi JaI0Th MOXIIUBICTD THM, 200 iHIIIMM
YMHOM BPETYJIIOBATH KOH(IIIKT; aHali3 BUOOPY CTHIIIO MOBEIIHKH CTOPIH HIOAO PO3B’SI3aHHS KOH(IIIKTHUX
CUTyallii;  BM3HAYWTH TOJIOBHI 3acajyd YIPaBIiHHSA KOHQIKTHHM IIPOIIECOM; OKPECIUTH METOAU
MOI0JIaHHS KOH(MIIIKTIB Ta CrelialbHUX KOH(IIIKTOIOTIYHUX HPOLICIYP.

CydacHa Hayka Ja€ MOXIIMBICTh PO3TIISAATH BPETYIIOBaHHS KOH(IIIKTY 3 pi3HUX MO3UINH Ta
MHIiIXOdIB.

MopanbHO-TIpaBOBU (HOPMAaTUBHAN) IMOXiJ pPOOUTh MOKIWBHM BPETYJIIOBAHHS KOH(QIIIKTY 3
JIOTIOMOT'OI0 BHOOpPY TPABOBUX 1 MOpPalbHHX HOPM. Pe3yJIbTaTHBHICTH 3aJCKUTh BiJ] TOTO, YH € MiXK
CTOPOHAMH 3T0J1a CTOCOBHO LIUX HOPM.

CuioBuit 1MiIX17 BAKOPUCTOBYETHCS, KOJH 32 HEPIBHOCTI MAPTHEPIB CHIIBHIIIA CTOPOHA HAMATa€ThCS
NPUAYLINTH C1adIny i HaB’sS3aTH il cBOlO BoMiO. IlepemMora 3 BUKOPHCTaHHSAM CHIIOBOI MOJIEIi Ma€ OJHAK
NepexiTHuiA XapaKTep, KOJH 3a IEBHUX YMOB IEPEMOKEIb MOXKE CTATH IEPEMOKEHUM.

Peamictianmii miaxix HA3UBAIOTH 1€ METOIOM TOPT'y a00 IPUMYCOBO-TIEPETOBOPHUM. [I[pUXUITHHIKN
JAHOTO MMIXOMy PO3yMIiIOTh, IO MHPY HE MOXKE OYTH HIKOIH, TIIBKA TEPEMHpP’ s, IO TOBrOTPHUBAIOLN
CTaOUIBHOCTI BiH HE MPHUHOCUTH, 00 BiOYBA€THCS HE BUPILICHHS, a THMYAaCOBE BPETYJIIOBAHHSA MPOOIEM.
OpmHax el miaxXia 3aTUIIaeTbCsl TOCUTh aKTyaTbHAM.

ImeamicTuuHUi Miaxig Mae Micrie, KOJM BCi 3aIlikaBlIeHI CTOPOHH, HE3QJICKHO BiJl CTaHY 1 CTaTyCy,
BCTaHOBIIIOIOTh B3a€MOBIJIHOCUHHM, TPUHHATI JUIsl BCIX, IO BIiAMOBINAIOTh IHAWBIAyaJBHUM TOTJISIAM
KOXKHOTO. 32 OCHOBY OepeThCsl BU3HAHHSI TOTO, IO HA JaHUH MOMEHT YCi CTOPOHH 3a3HAaI0Th HeOakaHUX
BUTPAT, aJie 3PEIITO0 BUTPAIOTh.

KomnpomicHuii miaxig (;1aT. compromissum — yroja, 3rofia ) — 3roa, IMOpo3yMiHHS 3 MOJITHIHUMH
MTPOTUBHUKAMHU, TOCSITHYTI MIITXOM B3a€MHUX TOCTYIIOK.

Koncencycuuit miaxin (mar. Consensus — 3rojia, OTHOCTalHICTh) — 3T0/Ia MK CY0'€KTaMH TOJIITHKH 3
MIEBHUX MMUTAaHb Ha OCHOBI 0a30BUX IIHHOCTEH 1 HOPM, CIIIIBHUX JIJIS BCIX COIIaTbHUX Ta MOJMITUIHUX TPYIT
CYCIIBCTBA; IPUHHSTTS PilllcHh O€3 TOJIOCYBAaHHS 33 BUSBICHHSIM BCE3arajbHOI 3rOIH.

IaTerpatuBHAN MmiaxXifn mepeadadae, mo KOXKHA i3 CTOPiH, 3a0yBaroyM IpoO CBOI MOMEPEmHI Ml U
IIHHOCTI, 3HAXOJAUTh HOBI B3aEMOIPHHHATI. Y TpoIleci peajizarii mboro Croco0y BBaXKIHUBO 3PO3YMITH:
OCKLIBKH BUOIp ITiJIeH 1 3aCO0iB iX JOCATHEHHS TEOPETHYHO O0E3MEXHHM, TO 00OB'SI3KOBO 3HANIETHCS BUOID
came HEeKOH(QIIKTHOTO XapaKTepy.

Oco0nrBOi yBaru npu po3B’s3aHHI KOH(IIKTHUX CHUTYyaIliii 3aCIyrOBYIOTh ITUTAHHS BHOOPY CTHITIO
TIOBEIIHKH CTOPiH. IX, Ge3Nepedno, € YiMMalo, OfHAK 3BEPHIMO HANly yBary JMIIe Ha JEKilbKa THIIB, a
caMme: yXHJICHHS, IPUCTOCYBaHHSI, CIIIBPOOITHULITBO.

a) YXWJICHHS — I 3allepeUCHHS HasIBHOCTI KOHQIIIKTY, BiMOBa OpaTHH Ha ceOe BiIMOBIJAIBHICT 3a
MIPUAHATTS OYIb-IKUX PIIlICHb; CIPOOM BUWUTH 3 CUTYyAIlli, HIYUM HE ITOCTYIIAI0UHCh 1 HE BIACTOIOIOYH CBOIX
iHTepeciB; yTpUMaHHsI BiJ] CyNepeyoK, AUCKYCil, 3amepeyeHb OIOHEHTY.

0) [IpucrocyBanns. lleli TUN MOBEAIHKKM MOXHA Ha3BaTH XKEPTOBHICTIO 1 TOTOBHICTIO JIO BYMHKIB
yCcyIeped BIIACHUM iHTEpecaM; KOJH OJHAa CTOpOHA, OaKarouw YHHKHYTH OOTOBOpPEHHS CIIPHHX HHTAaHb,
MOTOJKY€ETHCSI 3 BUMOT'aMH, IPETEH31IMHI CBOTO MapTHEPa, 3aMOBUYY€E PO301KHOCTI.

B) CriBpoOITHUITBO — Li¢ TIOUIYK aJbTEPHATHBH, SKa MOBHICTIO 3aJ0BOJIBHSE iHTEpECH 000X CTOPIH;
XapaKTEPHU3y€eThCS CIUIBHAM 1 BIIBEPTUM aHATI30M PO30DKHOCTEH. BimmoBimambHICTE 1 BUKOHAHHS
MIPUAHATUX PIINIEHb PO3MOIUISIIOTHECS 32 B3aEMHOIO 3T0JI010.

YrupapniHHS KOHQIIIKTHAM TPOIECOM BKIIOYaE B ce0€ IHCTUTYIIOHAI3AIO  (BCTAHOBJICHHS
MPOLICAYPH BPETYIFOBAaHHS KOHQIIIKTY); JISTITHMI3alii0 KOHQIIIKTY (BIH Ma€ MOKa3aTH, HACKIJIBKU H00pI UM
MOTaHi MpaBWJa Ta HOPMH, KOTPl BHCTYMalTh y (HOpMi 3aKOHIB, yKa3iB, MPOTOKOJIB, MEMOPAHIyMIB);
CTPYKTYPYBaHHS KOH(UIIKTYIOUMX TPYIl — MOBa WJe MPO HEOOXiMHICTh IOTOMAaraTd, a HE MPOTUIISATH B
oopmMiteHi HOBUX MapTii, pyxXiB i MOAIOHUX OpraHi3awiii, OCKUIBKM HEOPraHi3oBaHi iHAMBIIU MOTEHLIIHO €
OUThII HEOE3MEYHUM DKEPENIOM IMIATPUMKH ICHYIOUHX CYMEepedHOCTeH, HDK Ti, IO HAJIEXKAThb 0
OpraHi30BaHUX UIsI KOHQIIKTY TPYIl; 3aBEepIUANbHUM eTan ymnpaBliHHS KOH(MIIKTOM — pemyKuis abo
MOCIIOBHE 0cna0iieHHS KOH(IIKTY 3aBASKH HOro epeBeICHHIO Ha 1HIINN PiBEHb.

Meroau mogoaaHHsA KOHMIIKTIB BKIIOYAIOT B cebe:

- METON BigKJIaZaHHSI BUKOPHCTOBYETHCS Ha TOYATKOBOMY, THepell KOH(IIKTHOMY eTalli, KOJH
KOH(JTIKTHA cuUTyallis jauine HaspiBae. lleli MeTom € IOCHTH TONIMPEHUM, OJHAK MAaIOS(HEKTUBHUM,
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OCKIUJTbKM HOBHH KOH(IIIKT MOKE CIIANaxHyTH B OyIb-SIKHI 4ac 3 HOBOIO CHJIOIO.

- METOJ] TIOCEPEIHHUIITBA 3aCTOCOBYETHCS Ha Oyab-sIKOMY eTarli KOH(IIIKTHOI cHuTyarlii, 0cOOJIMBO Ha
eTari ii 3arocTpeHHs. Y poJii MOCEPETHNUKIB MOXYTh BUCTYIIATH OCOOH, SIKMM TIEBHA OpraHi3allis Jopydniia
BBITH Y KOHTAakKT 3 KOH(MIIKTYIOUHMH CTOPOHAMHM; YCTAHOBA, sIKa 32 POJOM CBO€EI IisSUTBHOCTI MOKJIMKAaHA
po3B’si3yBaTH KOH(QIIKTHI cuTyamii (apOiTpax); OepkaBa, IO Ma€ HalOUIbIIE MOMIMBOCTEH (3aKOHH
MarepianbHy 0a3y, aBTOPUTET) JJIS BUPIIICHHS HAsSBHUX CYIICPEUHOCTEH.

- METOJT TIEPETOBOPIB € HAWOIIBIT pe3yIbTATUBHAM Ta HAXIMHUM TOPIBHIHO 3 IHITAMH, OCKUTBKH BiH
MO’KE BUKOPHCTOBYBATHCH Ha BCIiX €Tanax pPO3BUTKY KOHQIIIKTY 1 3aBEPUIYETHCS, SIK PABUIIO, IPUAHATTIM
PIIIEHB, 1110 BJIAIITOBYIOTh OOM/BI KOH(IIKTYIOUYl CTOPOHH.

- METOJI iAMIHM KOH(IIIKTY, TOOTO MEePEMIILIEHHs HOro B iHIINY IIONUHY;

- MeTOoJ KOH(POHTAIil BUIIPaBOaHUN Yy pa3i OUEBUAHOI KOHCTPYKTUBHOCTI OUIKYBAHOTO PillICHHS,
KOPHCHOCTI HOT'O pe3yJIbTaTiB AJIs BCiX, & TOJIOBHE — BXKIIMBOCTI BUXOLY 13 KOH(IIIKTY.

3aciyroBye Ha yBary mpoOjeMa BHOOPY ONTHMAIBHOI MPONEIypH ISl BUPIMICHHS KOH(IIKTIB Ta
kpu3. Jns mporo icHyloTh  crHemianbHi KOHQIIKTONOTIYHI — MpOUEXypH: MapiaMeHTChKi  nebaTH,
y3TOJKYBaJIbHI KOMICii, TPOMaJChKi CIyXaHHs, TPETSHChKi CyAH TOIIO.

V.1lIHekeHep YTOUHIOE, IO PEryJIOBaHHSA KOH(IIKTY MEHIIE 30CepeKYEThCS Ha TaKUX Ipolecax,
SIK TIEPETOBOPH YW TOCEPETHUITbKI 3YCHIUISA, SIKi CHpPSIMOBaHI Ha 3aBEPIICHHA KOHQIIKTY, a Oiiblme Ha
CTPYKTypax, ToOTO Ha CTBOPEHHI IMOITUYHOI, TPABOBOI 1 COIIaIbHO-CKOHOMIYHOI CUCTEM 1 Pi3HOMaHITHUX
CTpaTerisix, 3 HIMH MOB'S3aHHX .

Poctenpka C.I. BBaxkae, 10 yNpaBiIiHHA MOJITHYHHUM KOH(IIIKTOM IOJ0 HOTO IOMEPEIKCHHS,
BPETYJIIOBaHHS PO3B'SI3aHHSA BUCTYMAa€ AK OUIbII yHiBEpcalbHUHU 3a CBOIM 3MICTOM Mpolec. YIpaBlIiHHS
KOH(JIIKTOM MOe 3A1HCHIOBATHUCS SIK "3cepeauHn" - OTHUM, ACKiTbKOMa a0 BciMa HOro yyaCHUKaMH, TaK
1 "330BHI" - MHPOTBOPILIMH, MiAOyploBadaMu a00 TIOCEPEAHMKAMHU. B poiii yIpaBisrOuuX MOJITHIHAM
KOH(JIIKTOM MOXXYTb BHCTYNATH Pi3HI COLiaibHI Cy0'€KTH - Bil OKpPeMHUX IiHIUBIAIB A0 MiKHapOIHHUX
opraHizamiif. 3 1mi€i TOYkM 30py, ympaBiiHHS KOH(MIIKTOM BKJIIOYae B ceOe HOro 3akiHYEHHS HE SK
iMITepaTHB, HEOOXiI-Ha KaTeroprnyHa BUMOTA, a JIUIIE K OJHY 13 3a7ad, IMOCTaBJICHUX Iepen coboro Horo
ydyacHuKaMH. L 3amada MoXe CTaBUTHCS BHACIIIOK POCTY PU3UKY, IO MTOB'SI3aHUH 13 TOCATHCHHM ITiJICH,
TIOCTABJICHUX YYACHUKAMH KOH(IIKTHOI B3aeMoJii a0 y 3B's3Ky 3 iX yCHilHOW peanizarieo’ .

MosxHa BuszHaunth 3a O. H. UyMHKOBMM OCHOBHI [ii 3 ynpaBiiHHsa KoH(uikToM. [lepiioro miero 3
yHpaBaiHHS KOHQIIKTOM CIIiJ] BBayKaTH HOro iHCTHUTyLiOHami3amiro. Ilpu 1HCTUTYIIOHATI30BaHOMY (IIIO
MPOTIKa€ B MEKaX YCTaHOBJICHHX MEX 1 IpaBi) KOH(MIIKTI, OCTaHHIHN CTa€e K MiHIMyM Tepen0adyBaHUM.
HeincrutynionanizoBanuii KOHQIIKT XapaKTEPU3Y€ETHCS BiACYTHICTIO OyIb-IKHX MPHHLUIIB a00 MpaBuIi i
YacCTiIIe 3a BCE ABJISE COOOI0 CTHXIWHUN MPOIIeC 1 HEMiABIACHHUH BUOYX HE3a0BOJICHHS.

Hactymaum etamom ympaBiiHHS KOH(UIIKTOM MOXe OyTH Ha3BaHa WOTo JeriThMizailis. Amke
npobjeMa iHCTUTYLIOHANBHOI MPOLEIYpPH 3BOAMTHCS HE 10 (OpMH Li€l MpOUEAypH, a 0 HasBHOCTI
TOOPOBUTHHOI 3rOAH, TOTOBHOCTI JIIOJEH MOTPUMYBATHCS TOTO YW 1HIIOTO TMOPSIKY. BijbIne TOTro, SKIIO
ONIMH 13 3aKOHIB HE BIAMOBIAAE ACIKUM peallisiM, a IHINWAH, IO BiAMOBITA€ HOBHM YMOBaM, II¢ HE
NPURHATHHR, TO POJIb €PEKTUBHOI IHCTUTYLIIOHATBHOI MPOLETypH MOKE BUKOHYBATH 1 30BCIM HE3aKOHHUH,
3 TOYKHU 30py IOpHUCIpyAeHMil, akT. UMM CUIBHIIIA MATPUMKA, TUM e(eKTUBHIIIE Cy0'eKT MOXKE YIPaBIISATH
KOH(IIKTOM 1 THM BHINAa HOro 3HiOHICTh y BHMAAKYy HEOOXITHOCTI NMPUHHATH MPHUMYCOBI MipH IS
BUKOHAHHSl TIOCTaBJIeHWI wineld. | HaBmaku, fKmO BiZCYTHE IOOpOBUIbHE OakaHHS BUKOHYBAaTH
3allpONOHOBAHE PIillIEHHsI, TO TAKOIO K MipOI0 HE BU3HAETHCS MPABO YIMPABIiHCHKUX OPraHiB 3aCTOCOBYBAaTH
CHIIY 3 METOIO 3a0€3IICUCHHS MOPSIIKY.

Ille onHa cTanis ynpaBiaiHHSI KOH(MIIKTOM - CTPYKTYPYBaHHS KOHQIIKTYIOUUX IPYI, IO JA€ 3MOTY
BUMIpIOBAaTH iX CHJIOBUH moTeHUian. Lle B cBOO 4epry A03BoJisie BCTAHOBUTH HeoOpMalbHY i€papXito
BIUTHBY B CYCITUJIBCTBI, IO 00'€KTUBHO CTPUMYE €CKaAIiI0 KOHDIIKTY.

I ocraHHil eTamn peaykKiis, TOOTO MOCIIOBHE MMOCIa0JeHHS KOH(IIIKTY 3a PaXyHOK IEePEBEACHHS Ha
iHImM# piBeHs. OUH 13 HAUMPOCTIIIUX BapiaHTIiB: APYT - COIO3HUK - MAPTHEP - CHiBPOOITHUK - CYNEPHUK -
npoTUBHUK. [laHi ImKamu HEOOXimHI JUIS pO3yMiHHS PeadicCTUYHOCTI 3al1ad peAyKii Ta Uis BU3HAYCHHS

"Kicce, A.L (2005). YipasmiHHs eTHI9HEME KOHIIKTAMH: BH3HAYCHHS, IOHSTTS, OCOOIHBOCTI Ta ITAXOJIH.
Iepoicasa i npaso, 30,677.

% Pocrenpka, C.I. (2008). TeopeTndHi miIX0QH K0 IOHSTTS Ta 3MICTy YIPABIIHHS O THYHAM KOH(IIKTOM.
Axmyanvui npoonemu nosimuxu, 30,409,
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TIepCTIEKTHBH KOH(MIIKTHOT B3a€MOil .

s ymopaBiliHHA —~ KOHQUIIKTAMH  HOJITHYHHE  Cy0'€KT TOBHMHEH BpaxOBYBaTH  3aralibHi
XapaKTePUCTUKH, sKi BIUIMBalOTh Ha (opmyBaHHS 1 mepebir koH(ikTy. Jlo HMX HaleXaTh: CTYIiHb
BIJKPUTOCTI IMOJITUYHOI CHCTEMH; PiBEHb MOJITHUYHOI 3TypTOBAHOCTI KOH(QUIIKTYIOUMX TPYI; XapakTep
BTSTHEHHSI IIUPOKUX COLIANbHUX BEPCTB Y CHIpHI B3a€MOBIITHOCHHHU; €MOLIHA HACHYEHICTH MOJIITHYHOI
TTOBEIIHKY TPYII 1 TPOMaJISH Ta iX 3MaTHICTh 10 CAMOOOMEKECHHS CBOIX BIIQAHUX JOMAaraHb TOIIIO.

VY BigHOIICHHI /10 KOHMIIKTIB B MOJITHYHIK cepi, nepeadadacTbCs JOCUTh IIIMPOKHH Tiana3oH il 3
KOHTPOJIO 3a PO3BUTKOM Ta ympaBaiHHM HuM. Cepen iCHyIOUMX BapiaHTIB MiAXOHiB 10 MpobiaeMu
HAHGLIBIINM BIUTHBOBUM KOPHCTYIOTHCS IH)KEHEPHHUIA, I'yMaHITPaHHiT 1 BIacHe YIpaBIiHCHKHH MiAXiL .

TakuMm dYHHOM, B YNPaBIiHHI TOJITHYHAM KOHQUIIKTOM, B KOXHOMY KOHKPETHOMY BHIIQJIKy
HEOOXIZHO BHUSIBUTU XTO € CYO'€KTOM YHpaBIiHHS KOH(IIKTOM B KOHKPETHHH MOMEHT dYacy, SKHMHU
pecypcamMu BiH BOJOfi€, SIKi HOro IiNi 1 SIKOIO Mipol0 BOHM Be AocsrHyTi. [lomiTuuHuii KOHQIIKT,
3a3BHYai, PO3MOYMHAETHCS HE 3apaad camMoro KOHQIIKTY, OCKITBKH BiH € 3aco00M, a HE METOIO.
Kondmikryroui ctopoHH, y OiNbIIOCTI BHUMAIKiB, MEPECHigyIOTh HECyMicHI mimi. SIKmo cropoHa uepes
KOH(QJIIKT HaMaraeThCs AOCSITHYTH IIOCTAaBICHOI METH, TO Ha CTaJil PO3BUTKY KOH(IIKTY B TUIaHU CTOPOHU
HE BXOIUTh HOro Bpery/aroBaHHS SK Take. CyO0'eKT KOH(IIKTY MOXE IMITYBaTH OYpXJIUBY IisSJIBHICTD 3
BpETYJTIOBaHHS KOHQIIIKTY, aje YIpaBIiHHA KOHMIIKTOM Oye 3BOAUTHCS JIUIIE 10 HOT0 ecKaallii.

15t BUpOOIIEHHSI TEXHOJIOT1H KOHTPOIIO 38 TIONMITUYHUM KOH(IIIKTOM HEOOX1THO BpaxoByBaTH 00'€KT
YIIPaBITIHHS 3aJI€)KHO HE TIIBKH BiJl 3aTJIbHUX, MAKPOIOJITHYHUX YMHHUKIB, a ¥ crienudiku Iinen, ski
00MPAIOThCS 3TIAHO 3 OCOOIMBOCTAMH €Tamy 1 po3BUTKY KOH(IikTy. TakMM 4MHOM, HOBEIiHKA CyO'eKTa
yIpaBiiHHS KOHQIIKTOM 3aJeKUTh BiJl AMHAMIKM KoHGuikTy. KokeH eranm KOH(IIKTY BUMarae meBHOI
cTparterii MOBEIiHKH, TOOTO CIiJ 3BEPHYTH yBary Ha 30BHIIIHIN BUMIp KOHCTPYKTHBHOI'O YIPAaBIiHHS
MOJIITHYHUMHU KOH(IIIKTaMH, 30KpeMa, BIUIMB Ha HUX 3 OOKY JepKaBu Ta ii opraHiB.
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POLITICAL INSTITUTIONS AND PROCESSES
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B YMOBAX I'POMAJISHCHKOI BIVHU

Svitlana Vovk, PhD in History
Luhansk Taras Shevchenko National University, Ukraine

TRANSFORMATION OF THE POLITICAL SYSTEM DURING
CIVIL WAR

Civil war places new problems and challenges befor political system, and as a consequence, the
latter suffers significant changes. Transformation of the political system happens in conditions of
structural and behavioral crisis, under the influence of endogenous and exogenous factors,
incompatibility of cultural values and socio-political structures of opposing sides.

A key factor in transformation of the political system is transformation of the state. It is noted
that it is not only about the role of government in determining the impact at all components of
the political system, but also about the impact of the political system as the field of state being
on its existence. The article highlights the process of disintegration of the "old" state,
accompanied by creation of two or more political entities, which have such signs of a state as
political power, territory, population.

Depending on the structural, cultural and behavioral conditions of the side of the civil war
winner, establishment of a new political system and corresponding state or reconstruction of old
political system starts.

Key words: civil war, political system, transformation of the political system, emergence,
transformation of the state, transformation of the legal system.

I'poMajsiHCHKa BiifHa CTAHOBHTHCS BEIHUKHUM PO3JIOMOM MiXK MHUHYJIUM Ta ChOTOJICHHSM, MOJIITHYHA
CHCTEMA 3a3Ha€ CYTTEBI 3MiHU, BiOYBa€ThC i1 TpaHChOpMAITis.

[NoniTnyHa cucteMa — 1e HiJTiICHA, BHOPSIIKOBaHA CYKYIHICTh MONITUYHUX 1HCTUTYTIB, MOJITHIHUX
BIIHOCHH, TIPOIIECIB, TPHUHITUIIB TONITUYHOI OpraHizamii CyCHiIbCTBA, IMIMOPSIAKOBAHUX TIEBHUM
MTOJITHYHNM, COIIaJIbHAM, IPABOBUM, 1JCOJOTIYHUM, KYJIBTYPHHM HOpPMaM, ICTOPHYHHM TPAIUIISIM 1
3acajiaM TOJITHYHOIO PEKHMY JAHOTO KOHKPETHOTO Cycrinbersa.' [ToiTHUHA CHCTEMa BH3HAYAETHCS 5K
JTUHAMIYHUN MEXaHi3M, 10 IMEePETBOPIOE IMIYIbCH, SKi HAYTh BiJl OTOYCHHS 1 Bl CAMHX IOJIITUYHUX
CTPYKTYP, B HOJITHYHI PillleHHs, 1m0 HOPMYIOTh MOTITHUHY MOBEAIHKY Ta iHIII IPOMAISHCHKI MO3HIIL. *

[NoniTnyHa cuctema cycmiabcTBAa BU3HAYAETHCS (POPMOIO epKaBH, i COLIaIbHUM JIaAoM, (HOpMOIo
COLIAJIFHO-TIOJIITUYHUX BiTHOCHH (CTaOlibHi, KOHMIIKTI Y1 KOHCEHCYCHI), NOJITUKO-IPAaBOBUM CTaTyCOM
Jiep KaBU Ta THIMUMH (HaKTOPaMH.

[TomiTiaHa crcTeMa T 9ac TPOMASIHCHKOI BIfHM 3HAXOMUTHCA B TUHAMIYHOMY cTaHi. JJis omucy
OUHAMIYHUX SKOCTEH CHCTEMH IOUIJHbHO BHKOPHCTOBYBATH MOHSTTS «TpaHcdopmanii». Tpanchopmaris
MOJIITUYHOT CUCTEMH — LI HalOLIbII crierudiuna hopMa CyCIiIbHOIO PO3BHUTKY, OB’ sA3aHa 3 OJTHOTO OOKY,
3 pyWHYBaHHSIM TIOTIEPEAHIX €IIEMEHTIB IMOITHYHOT CUCTEMH IEP>KaBHOTO YCTPOIO Ta YIPABIIIHHS, 3 1HIIIOTO

! Kupuitok, ®.M. (1995). Ocrosu noaimonozii. Kuis, 126.
? Bemsiea, M.B. (2006). CHCTeMHO-CTPYKTYpHI 3B’ I3KH TIOJITHYHOI CHCTEMH CYCIIIBCTBA Ta MOTITHYHOL
GyHKUil qepkasu. Yuieepcumemcewki naykosi sanucku, 1(17),12—-15.
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3 (hOPMYBAHHSM HOBHX €IEMEHTIB HONMiTHUHOI cucTemu'. ITi muM mporecom, 3a gymkoro JI. MocksiHa,
CJIiJT PO3YMITH MEPETBOPCHHS OJIHIET CUCTEMH B 1HIILY, 3aJICKHUHN BiJl CHIOTCHHHUX Ta €K30TeHHUX (haKTOPIB,
ITi/] SIKOTO BEKTOP 3MiH MOJKE 3MIiHHTHCSI, @ KIHIICBHI BapiaHT He MOYXKe OyTH BH3HAYCHHIA CIIOUATKY .

Tpancdopmariss moTITHYHOT cUCTEMHU Mae CBoi sikocTi. [lo-mepiry, BoHa 3aJeKUTh BiA B3aeMoii Ta
B32€MOOOYMOBIICHOCT] 30BHIIIHIX Ta BHYTPILIHIX ()aKkTOpiB, IO BIUIMBAIOTH Ha 3MiHM cuctemu. [lo-apyre,
CTapTOBI YMOB Ta MOKJIMBOCTI TIOBEPHYTHCS 10 TIEPBHHHOTO CTaHY, TOOTO CHCTEMO YTBOPIOIOUi (pakTopH
TepeBaKar0Th CUCTEMO3MiHi0Ui. [lo-TpeTe, eMepIKEHTHICTE TPOoIlecy, TOOTO panToBa (BHUIAIKOBA) 3MiHA
xapakTepy Tpanchopmariii. I, mo-ueTBepTe, HeBU3HAUEHICTH TpaHCc(opMaIlii.

3MiHU MTONITHYHOI CHCTEMH BiIOYBAETHCS BHACIIIOK CIIOHTAHHUX Ta CIUTAHOBAHUX TporieciB. [lepmri
BHHHKAIOTh, SIK CYKYIHOCTI YHCICHHUX IHAWBIAYaTbHUX i, BHUIUTAKAHUX PI3HUMH OCOOIMBHUMU
MPUYMHAMHA 1 MOTHBaMH, IO MAalOTh MajoO CHUIBHOTO 3 MpOIecaMH, sKi CTamu iX HacmigkoMm. Jlpyri
HIIIIOIOTBCSI, KOHTPOJIOIOTHCS 1 YIPABIAIOTHCS BIAAHUMH CTPYKTYpaMH Ta HaiyacTillle BTUTIOIOTHCS B
KHUTTS Yepe3 3aKOHOaBYl aKTH JiepkaBu. [ poMajisHChKa BiifHA TIEPI 32 BCE CTABUTH IMEpe]| MO THIHOO
CHCTEMOIO HOBI 3aBJaHHS Ta BUKIMKH. KIIOWOBUM (akTOpOM BHCTYIIAE€ B IIbOMY MpOIECi MEPETBOPESHHS
Jep>KaBU — TOJIOBHOTO iHCTUTYTY MOJIITHYHOI cucTeMu. [lpu oMy MoBa iiie He TiJIBKH PO BU3HAYAIBHY
pOJIb JIEp’KaBH y BIUTHBI HA BCI KOMIIOHCHTH TOJIITUYHOI CHCTEMH, a ¥ TIPO BIUIMB IMOJIITHYHOI CHCTEMH SIK
mons OyTTS JepaBW Ha ii iCHyBaHHS'. JlepkaBa iCHye B paMKax IOJMITHYHOI CHCTEMH i il OyTTs
0COOJMBOCTAMHU TIONITUYHOI CHUCTEMH, IO MPOCTEXKYIOTbCS Yepe3 KyJIbTYpPHUH, CTPYKTYpHUH 1
MTOBEIHKOBHMA KOMITOHEHTH. KynbTypHi mMiHHOCTI (hOPMYIOTH TTOJITHYHI 3aBIaHHS, BU3HAYAIOTH 3JIUTTS YU
mudepeHItialiio JyXOBHUX, MOpaJbHUX IIIHHOCTEH Ta MarepiaabHuUX iHTepeciB. CTPYKTYpHHMMA acIeKT
BHU3HAYAE XapaKTep BIAJX HAJl COIIAIbBHUMU TPYIaMU i HacelleHHsAM. [loBeliHKOBUH acIieKT MOB'I3aHUN 3
MOBEIIHKOIO MOJITHKIB, JiIEpiB MPOTHOOPYMX CTOPIH 1 MEPECiYyHMX WIEHIB CycHmijibCcTBa. SK BigOMO,
JepkaBa ySBISIE COOOI0 «TBEpAE SAAPO» MOJITHIHOI CHCTEMH, SKEe Halae OCTaHHIN OCOONMBHUI XapakTep.
SIKIIO BUKJIIOUYUTH CIOBO Jep)KaBa 3 BHU3HAYCHHS MOHATTA TMONITUYHOI CHCTEMH, TO Baxko Oyno ©
BUOKPEMHTH MOHSITTS MOJITHYHOI CHCTEMH BiJ] CyCIiJIbCTBA Ta 1HIINX COLaIbHUX CUCTEM.

JlepxaBa — 11e opraizarlis MOJITHYIHOI BT[N, IO iCHYE Ha TEBHIM COIianbHIN 0a3i, BUCTYIAE SK
OoQiIMIHHNNA TPEACTaBHUK CYCIIILCTBA 1 3a0e3leduye 3a JTOTIOMOTOI0 CIICIIaIbHOTO amapary peaji3ailiio
cBo€i momituku'. [HCTHTYTY [epXaBH NPUTAMAHHA HHU3KA BJIACTHBOCTEH, SIKi MH BBAKAEMO IIKOM
3BHYHHMH, SKIIO HE CTAHJAAPTHUMH, HASBHICTh SKHX POOHWTH OCTAaHHIO CIPaBXHBOKIO KOPIOPAILi€EO:
Jep)kaBa Mae€ BJIACHE MOpUAMYHE OOJWYYs, BIAMIHHE BiJ OCOOMCTOCTI IPaBUTENIB; BKIIOYaE y cebe
YpsAOOBUil amapar Ta CyKyIHICTh IpoMaisH (MiAJaHWX), IPOTe HE CIiBMANAE Hi 3 THM, Hi 3 iHIIUM; Mae
YiTKO BHU3HAYCHI MEXi Ta ICHy€ TiJIbKM 3a YMOBH BU3HaHHS IHIIUMH JepxkaBamu Tomo. OTxe, 10
CTPYKTYpH JIepiKaBH SK CYCIIJIFHOTO SBUINA BXOIUTH KiJIbKa TOJIOBHHX 1 KiJIbKa MOOIYHUX enleMeHTiB. Ha
TIepIIe MicIle cepell HUX BUCYBAIOTHCS TEPUTOPIsS, HACSICHHS 1 MyOJIiyHa BIaaa.

PosrnsiHeMo 3MiHM KOXKHOTO 3 Ha3BaHMX BHILE €IEMEHTIB B MPOLECi TPOMAASHCHKOI BiHH, KOJH
BHPINTYETHCS JTOJSI IEPXKABU Ta TEPUTOPii KOl BiAOYBAIOTHCS BOEHHI i, BiMOYBAE€ThCS pO3MAal ACPKaBH,
Jep’KaBHOTO MEXaHI3MY Ta 3’ SIBIIETBCS «IBOBIIAIIM. 3 OTJIAMY Ha II¢ BUHUKAE TTUTAHHS YU BiOYBa€THCSA
3aru0ess / po3naj «cTapoi» IepiaBH Ta (GopMyBaHHS «HOBUX» JCpiKaB B IPOLIECI IPOMaISIHCHKOT BIHHU?

Bu3HauanpHMM eleMEHTOM JepKaBM € TONITHYHAa Biaga. JlepkaBa Hamae CBOIM BIAaCHHM
TTOBEJIIHHAM 000B’I3KOBY CHITY ISl HaceeHHs. Li moBeiHHS BUPaKarOTHCS y BUTIISAI IPABOBUX HOPM, ITI0
MPUIMAIOTHECS YITOBHOBaXXCHUMHU Ha II€ JCPKaBHUMHU OpraHaMmM, IO CKJIAJAIOTh JIEPKABHUU OpraHi3M.
Konu B cycminecTBi BiAOyBa€eThCsl MONITUYHUM PO3KOJ, ACPKAaBHHUH OpraHi3M pO3AUISETHCS Ha ACKIJbKa
IHITUX OpTaHi3MiB 31 CBOIMH WICHAMH, BUHUKAIOTh HOBI YPSAH, SKi MAIOTh CYBEpPEeHHY Biamy. [IpakTudno
KOKHUU 3 YPSIMiB, IO 3IHCHIOE KEPIBHUIITBO OMHIEIO 3 MPOTHOOPYMX CTOPIH, Ma€ BEPXOBHY MOJITHUYHY
Biaxy. 3po3yMiio, MmO B ONBLIOCTI BUMagKaxX OiNBLIICT TAaKUX YPAOIB Mae THMYAaCOBHH XapakTep, a

" Bernos, I1.U. (2004). Tpanchopmayus nonumuueckoii cucmemvl COBPEMEHHO20 POCCULICKO20 0buecmed.
Mocksa: Poccuiickas akanemust Hayk npu IIpesunente PO, 45.

> Mockeus, JI.E. (2007). MHCTHTYIHOHANbHAS. HEONPEACICHHOCTh Kak (hakTop TpaHChOPMALIMU OTHTHICCKOM
CUCTeMBIL. M38ecmus Ypanvckozo 2ocydapcmeennozo ynusepcumema, Cep. 1: Ilpobrnemer 0bpasosanus,
nayxu u kyabmypeol, 50 goin. 21),86-91.

3 O6opotos, FO.M. (2005). Bix THIIIB MOMITHIHAX cHCTEM Ta iX TpaHcdopMaLii 10 aHami3y AepiKaBu Ta ii
IHCTUTYTIB. Akmyanvui npobaemu depaicasa i npasa, 1, 70-74.

* Kimosa, I'.I1., Kiimos, O.B. (2006). Jlepskaa B momiTHdHii cuctemi cycrinbersa. I ymanimapnuti vaconuc, 3,
99.
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MOJITHYHI YTBOPEHHS, SIKi BUHUKAIOTh HA MICLI AEp:KaBH, OXOIUICHOI IPOMaJsHCHKOIO BiHOIO, ICHYIOTBH
TUTEKY Ha MEBHIN TepUTOpil KpaiHu, Ha SKY 1 PO3MOBCIOKYIOTh CBOIO IOPUCIUKIIIO. TepuTopis € mpocTip,
e B diil BiIaga TOJITHYHOI CHJIM, IO PEai3yeThCS dYepe3 IMPaBOBI HOPMH, BCTAHOBJICHI OCTAHHBOIO.
KoHTponp Hag meBHOIO TEPUTOPIEIO TO3BOJSIE MAaTH B CBOEMY PO3MOPAIKEHHI KOXKXHOMY MOJITHYHOMY
YTBOPEHHIO 3HAuyHy MaTepialibHy O0a3y, SKa Ja€ MOXJIMBICTb NPOAOBXKYBaTH mpoTHOopcTBo. ToOTO
TEpUTOPIS - II€ MaTepialbHa OCHOBA, a BPaXOBYIOUH TOHW (haKT, IO TPOMAASHCHKI BIHHU TPUBAIOTH HE
JeKiTbKa MTHIB YW TIDKHIB, OIJBINICTH 3 HUX TPHBAE pPOKaMu a00, HAaBITh, AECITIIITTSAMH, TO caMe
MiAKOHTPONbHA Til YM 1HIIIH MPOTHOOPYiM CTOPOHI TEPHUTOPIs AO3BOJISE OCTAHHIM MAaTH MOJITHYHUHA Ta
BOEHHO-CTPATETiUHUIA TUTaipiapM. Takuid TUTaliapM BHCTYIA€ 3alopyKOIO TEPCIEeKTUB MPOJOBKEHHS
30poitHOi OOpOTHOM 3a BEpXOBHY BIIady B KpaiHi.

Po3noBcIomKytoun CBOIO IOPHCAMKIIO Ha MEBHY TEPUTOPIS KOXKHA 3 MPOTHOOPUYUX CTOpIH IMpH
IILOMY HE Ma€ 4iTKO BU3HAYCHUX KOPJIOHIB, B MEXaX SKHX Ji€ XHs moJliTi4Ha Biana. OCTaHHE BUILIMBAE 3
CYTHOCTI TPOMaISIHCHKO1 BifiHH, 00 OCTaHHS HE Ma€ YiTKOI JIiHIi PO3MEKYBaHHS, HE MAa€ B KIIACHIHOMY
pO3yMiHHI JiHII (POHTY / BOEHHOTO 3ITKHCHHS. MOXKHA CKa3aTd, IO KOPJOHU TEPHUTOpii, HA SKY
PO3MOBCIOIKYETHCSI BIagN KOKHOTO 3 TOJIITUYHUX YTBOPEHb, HE MAlOTh CTa0UIBHOCTI, BOHH MOCTiHHO
3MIHIOIOTECS, 1e(POPMYIOTECS BIIMIOBITHO IO 3MiH CUTYaIlii B KpaiHi Ha KOPHUCTH Ti€l YH 1HIIIOT IPOTHOOPIOT
CTOPOHH.

Kpim teputopii, 0ofHUM 3 TOJOBHHX EJIEMEHTIB JACpKaBH € HACEJICHHS, JIIOJCHKE TOBAPHUCTBO, IO
ICHye Ha TEpUTOpil mepkaBH Ta MIAKOPSIEThCS il Biami. Sk Bimomo, Iij 4Yac TPOMAISTHCHKOI BiHHH
CYCIIUTBCTBO KpaiHU MOJIISAETHCS K MIHIMYM Ha JIBI YaCTHHH, NMPUXIIBHUKIB MPOTHIICKHUX TOTITHIHHX
izmeonoriii Ta ornsAAiB Ha MaOYTHIN yCTpil AepKaBH, Ha MOAANBLINNA PO3BUTOK CYCHIBCTBA. Takuid po3Koi
CYCHIJIBCTBA MPOCTEKYETHCS B YCiX Ipomapkax cycminbera. Tak, Janino C., mOpiBHIOIOYH TPOMaISHCBKI
BiitHM B Icmanii, Pocii Ta CIIA, moBiB, 110 PO3KOJI BiAOYBCSA B CEPEAOBHIII IiAMPUEMITIB, 3eMJICBIACHUKIB,
iHTenirenii, IyXOBEHCTBA, BOCHHHMX, PO6OYMX Ta celsaH . IIONiTHYHA MOBEJiHKA YNEHIB PO3KOIOTOL
YaCTUHKM KOXXHOTO TPOIIAPKY MPOJEMOHCTPYBAIO IOJIiBapiaTUBHICTE BUOOpPY B 3aJ€KHOCTI Bix
TIepeKOHAHb Ta BIACHUX 1HTEPECIB.

He cmig Takox 3a0yBaty, 1m0 3aBXIM B CYCIUIBCTBI, IO TIEPEKUBAE TPOMASHCHKY BiliHY, iICHYIOTh
TaK 3BaHI HEUTPANBHI TPYIHU. AJie TIPOCTEKYETHCS IMEBHA 3aKOHOMIPHICTh, YAM TPUBAIIIIE TPOMASTHChKA
BilfHa, YMM 3aICKJIillIe BOEHHI Ail MK IPOTHOOPYMMHU CTOPOHAMHU, TUM MEHIIIC 3aJIUIIAE€THCS HEHTPaTbHUX
coliabHUX rpym. Tak 4u iHaKIIe, OCHOBHA YAaCTHHA HACENICHHS KpaiHW NMpUiMae pillleHHS TPUMKHYTH JI0
Ti€l 4M iHIIOT MPOTHOOPUOI CTOPOHH, YaCTHHA HAPOAY POOUTH BHUOIp HA KOPHUCTH Ti€l UM 1HIIOI 1A€0JIorii,
MOJIITUYHOT CHCTEMHU. TakuM YWMHOM, MiATPUMABIIM Ty YM IHITY TOJITHYHY MapTiF0 YU YTIPYIIOBaHHS,
JacTHMHA CYCIIUILCTBA TIEpeac MaHIaT Ha TMPEICTABHHUIITBO CBOIX IHTEPECIB Ha JCp)KaBHOMY pPiBHI Ta
TOTOBA MIAMOPSIKOBYBATHCS MOJITHYHIN BOJI IMi€] MO THYHOT CHIIH.

3 ornsAy Ha BUINE CKa3aHe, MOXKHA CKa3aTH, BiJOYBAIOThCS MapaliejbHI MPOIECH JeTiTUMi3arlii
BEPXOBHOI BIaA¥ MPOTHOOPUYMX MOJITHYHHMX CHJI, IO BeAYyTh 30pOiHY OOpOTHOYy Mixk c00010. A 110
CTOCYETBCS CaMoOi Jep)KaBH, TO BiAOyBaeThCS KpHW3a IEpKaBH SK I1HCTHUTYINI — «BTpaTa AepKaBOIO
JETITUMHOCTI B HAcHifOK ii He3JaTHOCTI BHKOHYBaTH B3ATI a cebe 3000B’A3aHHS 3 MiATPUMAaHHS
TIPaBOMOPSIKY, 3aXUCTY BiJ] 30BHIIIHIX 3arp0o3 Ta 3a0€3MEUCHHIO HACETCHHS COIATBHUMH O1araMm ~.

OTxe, ma Yac TPOMAASHCHKOI BIMHM BiIOYBAETHCS TIPOIEC PO3MAMY «CTApOi» IEp’KaBH SIK
OCHOBHOTO 1HCTHUTYT MOJIITHYHOI CUCTEMH, II0 CYNPOBOKYETHCSI CTBOPEHHSM JABOX UM OUTBINE IO THYHUX
YTBOPEHb, SIKi MAaIOTh TaKi O3HAKH JIEPXKaBHU SK TOJITHYHA BIajaa, TEpUTOPis, HaceneHHs. [loganbima qoms
HOBUX TIOJITHYHHUX YTBOPEHb Ma€ JBa CIICHapii: cTabimizallis, MiKHAPOIHE BHU3HAHHS a00, HaBIIAKH,
ropa3ka Ta TIOTJIMHAHHS 1HIIOI CTOPOHOI0, TOOTO 3aTBEPIKEHHS «HOBOI IepikaBH» abo pecraBparlis
nonepenHboi aepkasu. IIpukianom, crabimizalnii OHOBIEHOT JAep)KaBU CTajla aMEepHKAaHChKa JEpP)KaBHICTD
TicIs TpoMaastHChKOT BiftHU. CTapa denepaTuBHa AepkaBa, ¢ MCHTPATBHUA ypsI Maike He BTPY4JaBCs B
JKUTTS TIEPECITHUX TPOMAIISH, TIOCTYIIIIACS MICIIEM IIEHTpaIi30BaHil MoJeni IepykaBH, SKa BBOJAWTH HOBI
MOJATKH, MPU3UBAE JIOACH 10 apMmii, pO3MIMPIOE IOPUCAMKIII0 (peaepaTuBHUX CYAIB, CTBOPIOE CHCTEMY
HalllOHAJIFHUX 0aHKIB, @ TAKOXK CTBOPIOE TIEPILE JIepKaBHE areHTCTBO COLIIaIbHOTO 3a0e3neueHHs

I'pomansHCchka BilfHa, SK opraHizoBaHa 30poitHa OOpoThOa 3a Jep)KaBHY BIaAy MIX Pi3HUMHU
KJlacaMu ab0 COIliaIbHUMH BEPCTBAMH B JIEP)KaBi, 3/IMCHIOE BIUIUB Ha XapakTep Ta (QopMy BIajH,

! armnos, C.YO. (2004). Ipascoanckas éotina u obwenayuonanstoe npumupenue. CLIIA. Poccus. Hcnanus.
Mocksa: I'Y BIID.
? Kpesens, Maprus Ban (2006). Pacysem u ynadok zocyoapcmea. Mocksa: UPUCOH, 543.
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OyZmiBHULTBO JiepXKaBH Ta HOro MpaBOBY CHCTEMY, BHOIp METOHIB YNPAaBIiHHS KpaiHOIO, TMOJITHYHY
CTPYKTYPH3AIli0 CYCIIJILCTBA, CBOJIOIMIIO IMOJITUIHNX CBOOOJ 1 TMpaB IPOMAISIH, MOJITHYHY Ta MPABOBY
CBIJIOMICTB CYCITUTECTBA.

[lix yac rpoMaasHCHKOI BiliHM BiIZOYBA€ThCS pPO3MaA KOJHMIIHBOI JEp)KaBU Ta ii JEpKaBHUX
cTpykTyp. [IpoTrGopui cTOpOHHM, IO MaIOTh HEMPUMHUPHUMI HOJITHYHI, CKOHOMIYHI a00 pelNiriiiHi iHTepecH,
Ha I ABJIAIHIN TEPUTOPIi 3MIHCHIOIOTH OYIiBHAIITBO CBOIX HOBHUX JIepkaB. TaKuM YHHOM, BHOKPEMITIOETHCS
OJIHAa 3 OCOOJIMBOCTEH TPOMAISHCHKOI BIMHM — IMapayielibHe ICHYBaHHS TBOX a00 OUIbIIEe KOHKYPYIOUHX
JepKaB B MEXax TEPUTOPil KOJIMIIHBOI JepKaBU. BpaxoByroun HEpO3pUBHHI 3B'I30K MiX AEP)KaBOIO Ta
MIPaBOM, BIATIOBIHO BiTOYBAa€ThCA 1 CTBOPEHHsS HOBHX NPaBOBHX cHCTeM. OpraHu, KOXKHOI 13 CTODIH,
BHJIAIOTh AKTH DPETYIIOBAHHS CYCIUIBHHUX BITHOCHH, SKi € HE UMM IHITUMH SK MPABOM 3 BIATIOBITHUMU
O3HaKaMHU:

a) HOPMATUBHICTh (BUIaHI HOPMU SIBIISIIOTH COOOI0 MEBHHUH €TANOH, CTAaHAAPT, MOAETH MOBEIIHKH B
MEKax HOBOI JICPIKaBH);

0) ¢dopManbHa BU3HAYCHICTh (UIsI MpaBa KOHKYPYIOUMX JIEPKaB XapakTepHa JOKYMEHTaJIbHA
¢ikcaris, KpiM TOro, HOPMHU TPUUMAIOTHCA Y BIANOBIAHOMY MOPSIKY, 3 METOIO BPETYJIIOBAaHHS HOBHX
CYCITUTBHHX BiTHOCHH);

B) IeprkaBHA TpHpoza (TIpaBoBI HOPMH BCTAHOBIIOIOTHCS a00 CAHKITIOHYIOTHCS JAEP’KaBOl0 B 0COO1
BiJIMOBITHUX OpraHiB ab0 MOCaI0BUX 0Ci0, 32 IKUM BH3HAETHCS BiMOBITHA KOMITCTCHITIS);

T) JIEpXKABHUN 3aXUCT (IJIs 3aXKCTy Ta HAJECKHOTO (QYHKIIIOHYBAHHS BCTAHOBIICHUX MPABOBUX HOPM
CTOPOHH, II[0 € YYaCHUKAMH TPOMAJSHCHKOI BiffHH, CTBOPIOIOTH OPraHH, SKi MalOTh MPaBO 3aCTOCOBYBATH
CaHKIIIi 0 MOPYIIHKKIB 3araiskHO000B’ I3KOBUX MPABUII TIOBEAIHKH, BCTAHOBJICHUX BIIAJI010):

1) CHCTEMHICTh (HE3Ba)KalOUM Ha CKJIAJ(HI MOJITHUYHI, EKOHOMIYHI, peniriiHi abo BiiChKOBI YMOBH,
KOXKHa HOpMa, SIK KOMITIOHEHT HOBOI MPaBOi CUCTEMH i€ TLTBKH Yy B3aEMOII 3 IHIIUMH, a 1e(hEKT OKPEMO
B3sITO1 HOPMH MIPUBOIUTH O NOPYIIEHHS ()yHKIIOHYBaHHS PAaBOBOI CHCTEMH B LIIJIOMY).

Takum 4MHOM, MiJ Yac TPOMAASHCHKOI BiffHU MOMEpeaHs MpaBoBa CHCTEMa PO3NAAAEThes, a il MicIe
3aliMalOTh CUCTEMH 3arajbHOO00B’ I3KOBUX HOPM IPOTHOOpYHX cTOpiH. KoKHa 3 IIUX CHCTEM SIBJIsE€ COOOI0
CaMOCTIHHY ITPaBOBY CHCTEMY, [0 BUCTYIA€ B IKOCTI 3arajibHOI 3aKOHOMIPHOCTI TpaHc(opmalii npaea I
Yac TpPOMaJISIHCHKOI BiliHH.

Kpim Toro, B HaCcHiIOK TPOMaASTHCHKOI BIfHM 3MIHIOETHCS YSABIICHHS IIPO 3aCTOCYBAaHHS OCHOBHHX
MIPaBOBUX KaTeropii, 3micT octaHHiX. Tak, micis rpomansHcekoi BiiHM B CIIIA B mepskaBi 3MiHIOETHCS
cucTeMa TMpaB IPOMaAsHUHA 3MICT caMOro MOHATTA «cBoOoAa». CIoBO «CBOOOJA» CTAJO TIIyMAadWTHUCS B
MOHATTI CBOOO/A «IO3UTHBHA» HAa BIAMIHY BiJ JOBOEHHOTO PO3YMIiHHSI «HETaTUBHOI CBOOOIM». AOO
CHUTYyaIlis, OB’ s13aHa 3 TIOHATTAM «IIPAaBOBHM 3aXHCT» 3 00Ky mepkaBH. [loin cycminbCcTBa Ha «CBOIX» Ta
«Iy)KHX», IO 3aKpIIDIIOEThCA Ha PIiBHI JEpKaBHOI BIAAW y BIANOBIIHUX HOPMATHBHO-TIPABOBUX
JIOKYMEHTaX, crpusie (OpMyBaHHIO «aOCOJIOTHOTO 371a» B 00pa3ax «4yKHX», Ha SKHX IPaBOBUH 3aXUCT HE
po3moBcromKyeThbes (Pocis micis rpomMaastHebKoi Bitiau 1917 — 1922 pp.)

[lix gac rpomanmsHCHKOI BiHHH BimOyBaeTbcsl TpaHchOpMaIliss MacoBOi IMOJITHYHOI CBiIOMOCTI.
OcTtaHHI TpPOSBISAIOTECS HE CTUIBKM Yy BHYTPIIIHBOMY OHOBJICHHI MLIHHICHUX CHCTEM, CKIIBKH B
napajie’lbHOMY iCHYBaHHI 1 B3a€MONEpPETHHI TPYN HACEJICHHS 3 MOJSIPHO MPOTWICKHHMH I[IHHICHUMHU
cucteMaMd. BinOyBaeTbcss pPO3MHBAaHHS IIIHHICHHX OpI€HTAIliH, IO 3yMOBJICHO HH3KOI COIiaTbHO-
MICUXOJIOTIYHUX (PAKTOPIB: MOCHIICHHS IICUXOEMOLIaJbHOI HANPYTH; 3arOCTPEHHS MOYYTTS CTpaxy Iepen
0€33aKOHHSAM Ta 3JI0YMHHICTIO; BIMYYTTS HEMOXIJIMBOCTI BIUIMHYTH Ha IPOIECH, IO BiJOYBalOThCS B
cycmibeTBi. [lomiOHE 3arocTpeHHsI IICHXOEMOIIMHOTO CTaHy TOPKAETHCS Ti€l YaCTUHW HACENCHHS, IO
BHCTYIIa€ HOCIEM TpaauLidHUX HiHHOCTeH. Kpim Toro, crocrepiraerbes mpoiec GopMyBaHHS HOBOI'O THITY
JIOAWHY, SIKa M030aBIAETbCA YCHAaIKOBAHMUX COLUaJbHMX 3B S3KIB Ta BCTymae y HOBi. Ha po3mmuBaHHA
IIHHICHUX OpIE€HTAIIi I Yac TPOMAASHCHKOI BIHW BIUIMBAIOTH COIIATBLHO-TICHXOJIOTIUHI (aKTopH:
MOCHWJIEHHS TICMXOEMOIIIaIbHOT HANpyTH, 3aroCTpeHHS TOYYyTTS CTpaxy mepen Oe33akoHHSIM Ta
3JI0YMHHICTIO, BiAUYTTS] HEMOXIIMBOCTI BIUTMHYTH Ha MPOLECH, IO BiIOYBAIOTHCS B CYCIIJIBCTBI.

Tpancopmarnisi SKiICHUX XapakTEpPUCTHK TMOJITUYHOI CHUCTEMH I dYac BHYTPIIIHBOI BilHH
MOB’s3aHa 3 TIOPYIIEHHSM YMOB Ta MEXaHi3MiB 3a0e3NedeHHs CTaOUIbHOCTI, NMPHYMHOIO BHUXOAY i3
CTaOUIBHOTO cTaHy € (PyHKIIOHANbHA HEaJeKBaTHICTh MOMITUYHOI CUCTEMH, 11 HE3AaTHICTh 3a0e3neuyBaTu
JOCSITHEHHST KOJIGKTUBHHMX LiJeH cycmiibcTBa. BinOyBaeTbcs BigmoBa OUTBIIOI YAaCTHHHU TOJITHYHHX
cy0’€KTIB BiJl Opi€HTaIii Ha cTapi MpaBWIa MOJITHIHOI B3a€EMOJII, pO3Ial IHCTUTYIIIOHAIIGHOTO PIBHS Ha
CETMEHTH, B KO)KHOMY 3 SIKMX BCTaHOBJIOIOTHCS CBOI HOPMU Ta MpaBHJIa B3A€EMOJil, pO3MUBAHHS YSBICHb
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HAaCeNeHHs MpO NPAaBWIBHUNA «CTapUi» YH «HOBHUI» TMONITHYHHNA TOPAOOK, 3POCTaHHS HEAOBipU
MEPECIYHMX IPOMAJIIH 10 IHCTUTYTIB Ta aKTOPIB Oy 1b-5KOT 3 MPOTUOOPUUX CHCTEM.

[lepeTBOpeHHSI TMOMTHYHOI CHUCTEMH B IHINY I 9Yac TPOMAIIHCHKOI BiHH O0OYMOBJICHO
CTPYKTYPHHMH 1 MOBEAIHKOBUMH KpH3aMu. SIKIO Ka3aTW MPO CTPYKTYPHO-MOBEOIHKOBY KpPH3y TO, BOHA
MPOSIBIIIETECS B HEe(DEKTUBHOCTI 3aCTOCYBaHHS 3aKOHIB i Hemokopi iM. [IpHUMHOIO CTPYKTYpHOI KpH3u
BHUCTYMAaKOTh Taki (aKToOpH, SAK: BIHCHKOBI Hil MPOTHOOPYUX CTOPIH, rinmepiHGIsList, 3y00KiHHS OCHOBHOI
MacH HaCeJIeHHs, MoYaToK JemorpadiuyHux mpobiem. KymbTypHa KpH3a XapakTepu3yeTbesi KOH(IIKTOM
OYXOBHHX 1 IMPaBOBUX HOpMaTHBiB. [IpOCTEXYIOTBCSA CYNEpeuyHOCTI MiX MOpAJbHHUMH I[IHHOCTSAMH 1
MPUAHATTSAM pillleHh Ha KOPUCTh OJHOAYMINB, moOpaTUMiB 1m0 OopoThbi. IloBemiHkoBa Kpu3a
MIPOSIBIIETHCS Ha (DOHI PO3KOITY CYCIJIBCTBA HA IBA HEIPUMUPUMUX, IIPOTHOOPUNX TaOOPH, IHTEPECH KX
€ HECyMICHHMH.

Sk HacHiIOK rPOMaITHCHKO1 BifHH B KpaiHaX MOXKYTb BCTAHOBJIIOBATHUCS K MOITYJIICTCHKI MOJITHYHI
CHCTEMH, Jie TOJIOBHAM YYaCHHKOM TIPOLIECY WPUHHATTS TMONITHYHUX pPIlIEHb PO3TIBIIAETHCS HE
npodecioHan, a 3BUYaiiHUN TpoMaAsSHUH (0OMBATENb), TaK M ENITUCTCHKOI CHCTEMH, BHUpIlIajbHA PONIb Y
MOJIITHYHOMY JKUTTI BiiBeZieHa npodecionanam (Oropokpartii). s mOmymicTChKOI CUCTEMH XapaKTEPHUM €
CTAHOBJICHHSI JIEpKaBH 13 CHCTEMOIO KOJIETiaIhbHOTO KepiBHUITBA. IIOMyNmicTChKI TMONITHYHI CHCTEMH
HEJIOBTOBiYHI. B €THCTCHKIHM CHCTeMi BCTAaHOBIIIOETHCS IepyKaBa, SK MPaBUIIO, 3 XapH3MaTHIHHIM JTiIEPOM,
SKHHA TMOEAHYE BEPXOBHOTO IpaBUTENs, ineojora (Mpopoka), BOEHOHAYaJbHHKA 1 MOJITHYHOTO Jiaepa
(manpuknanm, OrOpoKpaTHYHA aBTOpUTapHa cuctema B Pocii micist rpomansacbkoi Biviau 1917 — 1922 pp.,
TOTaJbHA MOJITHYHA cucTeMa Icmanii micist rpoMansHehKoi BiitHE 1936 — 1939 pp.).

Taxum unHOM, TpaHchopMallist MOTITHYHOT CUCTEMH MiJ Yac TPOMAASHCHKOI BIHHU B1IOYBAE€THCS IMiJl
BIUTUBOM €HJIOTCHHUX Ta CK30TCHHHX (AaKTOpPIB, IIiJ] BIUTMBOM HECYMICHOCTI KYJIBTYpHUX I[iIHHOCTEH
MPOTHOOPUYUX CTOPiH, CYyCIUTBHO-TIOTITUIHIX CTPYKTYP «HOBOI» Ta «CTApoi» JAEp>KaBH 1 TOBEAIHKH JTFOCH.
V 3a5eXHOCTI BiJ CTPYKTYpPHHX, KYJIbTYPHHX 1 MOBEIIHKOBHX YMOB CTOPOHH MEPEMOXKLS Y TPOMAISTHCHKIN
BiifHI BiJOYBa€ThCSI CTAHOBJICHHS HOBOi MOJITUYHOI CHCTEMH 1 BIONOBiMHOI 1O Hel JepxkaBu abo
PEKOHCTPYKITiSI CTapOi MOJMITHIHOI CHCTEMH.
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MONITORING AND PREVENTIVE MISSION
OF HUMANITARIAN ELITE AS A FACTOR
OF STATE SECURITY

Based on earlier research of ideological justification of the concept of «Russian World», the
article reveals activities of the Russian Federation’s government institutes about its
implementation and features of its implementation through information space, the signs of
preparing aggression against Ukraine were clearly present in scientific publications and
information environment. The first phase of open aggression was associated with the
presidential election campaign of 2004-2005. Own vision of monitoring and preventive mission
of intellectuals and humanities was formulated. Own research results on specific of interaction
between politicians, intellectuals and society in modern Japan helped to determine the content
of key social and political role of humanities in modern conditions.

Key words: intellectuals, humanists, external threats, information environment, monitoring and
preventive mission.

3oBHIIIHA arpecis, sAKoi 3a3Hana YkpaiHa, BiiicbkoBa omepauiss P® y Cupii, mo cramm
«HEOYIKYBaHUMMY» IJIs1 YKPAaiHCHKOTO CYCIIJIBCTBA 1 CBITOBOI CHUTHPHOTH IOCTABWIIM Ha TOPSIOK JCHHUMN
npobieMy ycBiZOMIICHHS 1 HEOOXiTHOCTI peanizamii BKpail BaXKJIMBOI Micii TyMaHITapHOI €NIiTH, CYTh SIKOi
MOJKHa BH3HAYMTH SK MOHITOPHUHIOBY i MPEBEHTHBHY. JlepikaBa CTBOPIOE MEXaHI3MH MOJOJIaHHA 3arpos i
HeOe3MmeK. AJle CHTHATI3yBaTH PO HUX, COPHSITH Y MOIIYKY NMUIIXiB HEHTpaiizaiii, 3MyIIyBaTH JIepiKaBy
TOKJIaIaTH 3YCHIIb JJIs BUPIMICHHS MPoOJieM — cIipaBa eliT. 3MICT 3aBlIaHb 3/IA€THCS ITIIIKOM 3PO3YMLITNAM,
OJHAK, CIIOCTEPIraeMo TOTaJbHY AUCHYHKIIIO, SIKa, HAa HALly AYMKY, CTaja OJHIEIO i3 TOJIOBHUX MPUYNH HE
TiJBKM HEOYIKYBAaHOCTI arpecii, ajne i Toro, 1o arpecii Biz0yBalOThCsL.

JloCTiKEHHIO POl €T Y JKUTTI CyCHUIBCTBA MPUCBAUYCHA BEIMKA KITBKICTh POOIT HAYKOBIIIB —
¢inocodis, momitonoris, couionoriB. OxHak, 00’€KTOM yBaru € TMONITHYHA enita. Ponb iHTeNneKTyaliB y
pi3HUX cdepax XKHUTTS CYCIUIBCTBA, iX BIUIMB Ha COLIAIBHO-TIONITHYHI MPOLECH AOCI HE OTPHUMYE
HaJISKHOTO pO3yMiHHS 1 BUCBITIICHHA. CTOCYETHC T 1 TyMaHiTapHOi eliTi. JInie mosiBa OKpeMUX HapuCiB
1 IepeKIIaiB myOmiKaIliid, opraHizamis i IPOBEACHHSI OCBITSHAMH 1 HAYKOBIIIMH KOHGMEPEHITIH, «KPYTIINX
CTONIB»' CBiAYATH MPO YCBITOMJIGHHS €ITiTOO, 30KpeMa I'yMaHITAPHOK, HEOOXIHOCTI OCMUCITHTH BIACHY
pPOJIb Ha CY9aCHOMY €Talll MOJITHYHOTO PO3BUTKY Ta 3aHHATH CBOIO HIITY Y MOJITHIN 1 )KUTTI CyCITUIBCTBA.
Ha mpuknami SmonHii MU moOKa3zyBalmw, SKy pOJb BiMIrparOTh IHTENEKTYald y TMPOIeECci MPUHHATTS
MOJITHYHUX PILLIEHB, SIK 3a0€3MeUYEThCS B3a€EMOIisl €IITH, CYCIiJbCTBA 1 BIaAH Yy MUTAaHHAX HalllOHATBHOI
Oe3reku, 3arpo3u sKii BiJCYBarOTh Ha APYTHH MJIaH yCi iHII IHTEPECH Ta CTal0Th KIIOUYOBHUM MOTHUBOM JIS
06’eHaHHs 3ycuab . HasBHICT 30BHIIIHBOI arpecii, mo Mae TPUBAIY IEPEICTOPII0 i 3 YacoM JIHIIE
3MiHIOE (DOpMH, aKTyallizye NpoOieMy BH3HAYCHHS COLIaJbHO-MOJITHYHOI MiCii 1HTENIEKTyaliB came y

! Teropranmii Hapuc. <logos-ukraine.com.ua/dpu/pict/istordpu.pdf>; Hosak, A. Poxs exit y GpyHKIioHyBaHHi
cycminecta. [. <www.ji.lviv.ua/ndStexts/nowak htm>; IaTemnireHmis Ta moTiTHYHA enita YKpaiHu.
<www.zgia.zp.ua/index.php?page=1364&lang>. (2015, Bepecens, 20).

% Tomanoga, C. (2013). ITpasmsida enita B SIMOHIi: BIUIMB HALIOHATBHIX TPAIMIIH Ta IeMOKPATHIHHX
iHHOBaIi#. Bichux Xapxiecvkoeo nayionanbhoeo ynisepcumemy imeni B.H.Kapasina Cepis: " [lumanns
nonimonozii, 1073 108-113.
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MUTaHHAX OpoTuAil Oyap-skuM (opmam arpecii. [o6anbHi cTpaTerii, 10 BU3HAYAIOTh HAMIpU JAEpKaBH-
arpecopa, a TaK0)XX, HETOTOBHICTh CBITOBOi CITUTBHOTH €(MEKTUBHO iM TPOTHCTOATH BKa3ylOTh Ha
TUC(YHKINIO 1HTEICKTYaabHOI €IiTH He Juile B YKpaiHi, ajic B KpaiHax cTaOuibHOI Jemokpartii. Tomy
METOIO CTAaTTi € OOTPYHTYBaHHS POJIi IHTENEKTya iB-T'yMaHiTapiiB y CIpaBi CBO€YACHOTO BUSBIICHHS 3arpo3
Oesmeni nepaBy Ta MOO1TI3aLlii 3yCHIIb BIaIH 1 CyCHUTBCTBA AJIS X HEUTpaizarii.

3aBOIOBaHHS TEPUTOPIH IHIMUX Jep)KaB YW HaMaraHHsd ITOCTaBUTH iX Yy 3aJCKHICTh PI3HUMH
3aco0amMu, 3pyHHYBaTH 3CEPEAMHH € aTPHOYTOM IIOJNITHKH, TOMY 1 TMpobjieMa MIpOTHAIl arpeCHBHUM
HamipaM Ta JisM BUPILIYEThCSA Ha Pi3HUX PIBHIX depe3 BiAMOBiAHI JepkaBHI iHCTUTYTH. OHAK HASBHICTD
KX IHCTYTIB 1 HaBiThb C(CKTHBHE BUKOHAHHS HHUMH CBOIX 3aBlIaHb JKOJHHM YHMHOM HE HIBEJIIOE POJIi
IHTEJICKTYyaJliB, SIKi HA CBOEMY PiBHI 1 3 TOTIOMOTOI0 THX 3aCc00iB JOCTIDKCHHS Ta aHAJI3y CUTyaIlil, SKUMHU
BOJIOJIIOTH 1 JpKepesen iHpopmarii, siKi € JOCTYITHUMH, TIOBHHHI BKa3yBaTH Ha SBHIi 1 BUSBISATH NPUXOBaHi
O3HaKM 3arpo3W, aKIEHTYBAaTH Ha HUX yBary BiANOBIAHUX AEP)KAaBHUX IHCTUTYTiB. 32 YMOBH TOTaJbHOI
TUCYHKINT OCTaHHIX, MICIS IHTENEKTyaliB CTa€ OULIbII MacIITa0HOK 1 CKIagHOow. OYEBUAHO, JIHIIE
JIOBOJWTH JIO BiJIoMa BIIQJM CyTh HEOE3MEK yXKe HEIOCTaTHRO i Maiixke Oe3pe3ynbTaTHO. To x HeoOXiTHO
Yepe3 yci JOCTYIHI KaHaIu HaJlaroJKyBaTH KOMYHIKalilo i3 CyCHICTBOM Ta BIIAIO0IO.

Konern mosiTomorn Ta TOMITHYHI EHKCIIEPTH, PO3MIPKOBYIOUM HaJl MPUYMHAMH Ta MEPITAMU
O3HAKaMH IAMOTOBKH arpecii B YKpaiHy, CBIQUEHHAMH 1i HEMHUHYYOCTI, 1HOJI 3raayioTh KOH(IIKT HaABKOJIO
o. Tysna ta BropraenHs Biiicbk P® Ha Teputopito ['pysii, ane B3arani 00X0AATh yBarow Npe3uieHTCHKY
BuOopuy kammanito 2004-2005 pp., ssxa Oyna akToM MpsMoi iHGOPMAITIHHOT arpecii i CHIOBOTO THCKY, IO
MaB IIaHCH BIUTHUCh y 30poiiHe BTpy4aHHs. OpHak, came I KaMIlaHisg CTajla CBITYCHHSIM IT0YaTKy
aKTHBHOI peajizalii KOHIENil «pycCcKoro Mupa» B MacmTadax Bci€i Ykpainu. Ha nmomitnunomy piBHI Le
MPOSIBIISUIOCH Y MPOCYBaHHI BiANOBIAHOTO KaHAMATa i3 po3pobieHoo y PO ta peanizoBaHoro KOMaH[0IO
POCIHCBKHX TONITTEXHOJIOTIB, 04otoBaHOO0 I '.I1aBIOBCEKIM, BHOOPUOIO CTPATETIEI0, a TaKOXK, HATaHHIM
ycix 3aco0iB MiATPUMKH, 30KpeMa, OOIISIHOK eJeKTOpaTy eKOHOMiuHuX mpedepenuiit Big PO y Burmsaai
HU3BKUX I[IH Ha EHEPropecypcd Ta iH.; Ha iJCONOTIYHOMY piBHI — y peanmizamii crparerii po3KOIy
YKpaiHCBKOTO CYCHUIBCTBA 332 aKTYai30BaHUM PAISHCHBKHM CTEPEOTHIIOM «HAIII-IyXKi» (TIEPEeMOXKII Ta
(hamcTH); HAa CHIOBOMY — y TOTOBHOCTI 1 aKTHBHOMY IparHEHHI HAIaTH <«IOMOMOTY» Y JiKBimarii
Maiinany. O3HaKd TPSMOTO BTPYYaHHS i arpecii Oynu SBHUMH, ajie iX MPOICHOPYBAJIH SIK MOJITHKH, IO
3M00ynM BIAAHI CTaTyCH, TaK i IHTENEKTyalH, SKi aHATI3yBaldd XiJ 1 HACHIAKA KaMIaHii 3 TOYKHA 30py
IMIJDKY KaHTUAATiB, TOJITTEXHOJOTIYHNX HOBAIliH, BIDTMBY Ha iICOJIOTIUHI Opie€HTaIlil BHOOPIIB Ta iH., aje
HE BKa3yBaJll Ha MpsMi O3HaKH 3arpo3 Oesmeni naepxkaBu. OTike, KaMIaHis, sSka Majga O3HAKH YCiX BHIIIB
30BHIIIHIX 3arpo3, 3aJIAIIAIIACS 11032 YBAaroK BIIAH, IHTEIEKTYalliB i CyCIIIbCTBA.

AKTHBHA KOPEKITiSI MACOBOI CBIIOMOCTi pOCIHICHKOTO CYCIUJILCTBA y HANPSAMKY (hOpPMYBaHHS 00pazy
BOpoOTa-yKpaiHIlsl TaKoXK Iodanacs caMme IIiJ Jac mepmoro Maimany. OCKITbKH y CBIIOMOCTI POCISH IIIe
3aiiMaB CBOIO Hilly Mi¢ mpo «OpatHi Haponaw», 30poiiHa arpecis mpoTu YKpainu He Oyna O miaTpumana
CYCIIITBCTBOM, TOMY BIIaJia B3sJIacs AKTUBHO IHTEPIPETYBAaTH MalJaH SIK «(amIMCTChKHA 3aKOJOT.
Hocnimkenns indopmartifinoro mpocropy P® 3a mepiox 2004-2013 pp. gae migcTaBu I OJHO3HAYHOTO
BHUCHOBKY PO LJIECTIPSIMOBaHy MiTITapH3aLil0 CYCHUIBHOI CBIOMOCTI i3 4iTKO BH3HAYCHUMH 00’ €KTaMu
arpecii, cepell SKHMX KIIOUOBE Micle mocigae YkpaiHa. Y MONITHYHHX TOK-IIOy Ta «aHATITUIHUX)»
rporpamMax KIIOUOBUMH TEMaMH CTalH «YKpPaiHCBKUH (amm3my, MOJITHYHA HEAONMYTiCTh YKpaiHIB Ta
HEOOXIAHICTh MPOTEKTOPATy «CTAapIIOro Oparay; iCTOPHYHI MPOrpaMu aKTyalli3yBaji Npo0iIeMy «UCKOHHO
PYCCKMX 3€Menby», sKi HeOoOXiTHO MOBEPHYTH; IHMCKYCil IONITHKIB CTOCOBHO HarajdbHUX IpoOeM
CBI'OJICHHS CKOHIICHTPYBAJMCA Ha BHOOpI NUIAXIB 1 3ac00iB «moBepHeHHS» KpuMmy — BiHiCEKOBOTO YH
C€KOHOMIYHOI €KCIaHcii, 3a0e3neueHHs iHhOPMAIifHOrO KOHTPOIIO Ta iH. XyHO0XKHI (iIbMH, MPUCBSIYEHI
ICTOPUYHMM TOZIsIM, BiIBEPTO HaB’A3YIOTh 00pa3 BOpOra B MUHYJIOMY 1 Cy4aCHOMY, SIK, HAPUKJIa, QiieM
«Martuy; 301IBITY€EThCSI KUTBKICTh (PUTBMIB Ha BIMCBKOBY TEMAaTHKY; Ha JUCKOTEKaX MOJIOAL TAHIMIOE IIif
micao «Kombar» rpymu «JIrobe», a y po3BakalbHUX 3aKjIafax Meperiisagac HOBHM KIIiI; HA MOJOIDKHIX
(opyMax BIaITOBYIOTHCS aKIlii, yYACHUKHU SIKUX 3aCy/DKYIOTh «YKpaiHCBKUX (DaIIMCTiB», YAM BiI3HAYHMBCS
«Cemirep» 2010 p. Llporo mano OyTH OOCTaTHBO, IIOO iHTEIEKTyald MOCTaBHIM MUTAHHSA TPO METY
dhopmyBaHHS BOpokoro craBieHHSA. OMHAK, MapajoOKC CHUTYyaIlii MoJiArae y TOMY, IO 3arpo3y BiHH, Ha
OCHOBI aHaJi3y CTaHy KYJbTypH i MacoBOi CBIJOMOCTI CyCIiIbCTBa, MOOAYMIN POCIMCHKI MPEACTaBHUKU
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TBOpUOT eJTiTH .

3axomieHHs Kpumy TpakTyBamocs TIONITHKAMH 1 €KCIIEpTaMH SIK  «HecroziBaHe». OIHaK,
«HECIIOJIIBaHKa» CTajla SCKPAaBUM CBIMYCHHSAM IUCOYHKII HE JHINEC ACPKABHUX IHCTHUTYTIB, HPSIMUM
3aBJaHHSM SIKHUX € BiACTE)KEHHS 1 HeWTpasi3alis 3arpo3 Uit Oe3neku AepikaBy, ajle i T'yMaHiTapHOI eJliTH,
sgKa Ha OCHOBI MOHITOPHHIY HAayKOBHX pPOOIT, 0COONHBO, 11€0JOTiYHOTO CIpSIMyBaHHS, aHali3y Memia-
MIPOCTOPY CYCIMHBOI NepkaBH, Majga O BHSABIATH CBIIUEHHS 3arpo3 IMe Ha eTali TEOPETUIHOTO
OOTpYHTYBaHHS BEKTOPIB 30BHINIHBOI ITONITHKH, BKa3yBaTH Ha O3HAKW iX peamizamii y paKTHIHIH
TiSUTBHOCTI BIagu CyCimHBOI Aep:kaBH. SIK mokaszasio Haile JOCHiIKEHHS Hpouecy (pOopMyBaHHS KOHLETILi
«pyccKoro mmpay» -, ii 6a30Bi CKIamoBi OyiM mpejcTaBieHi y HH3LI HAyKOBHX cTareil i MoHorpadiii
pociiicbkux (isocodis i momitosorie nepiomy 2000-2003 pp.; 3amekiapoBaHi IPE3UIACHTOM Ta MOJITHKAMHU
CYCiIHBOI JepikaBW y SKOCTI KIIOUYOBHX HANpsMKIB [IiSUIBHOCTI HAa PIi3HUX pPIiBHAX BHYTPIIIHBOI 1
30BHIIIHBOI MOJITHKH; BH3HA4YCHI pecypcd ans peamizauii crpaterii. FO.JIyXKoB po3ropHyB akTHUBHY
nistmeHiCTE 'y AP Kpum. JoctymHicTs myOikamiii, BucBiTienas y 3MI BizuriB 1O.JIyxxkoa mo Kpumy,
BigBepTe mepeTBopeHHs pociiicckumMu 3MI Kpumy Ha 00’€kT KyneTy, 30inblieHHS MaciuTaliB
iHpOpMaLiiiHOT eKcTIaHCii He BUKJIUKAIW BiAYYTTS 3arpO3H Hi Y MOJITHKIB, Hi B IHTEJIEKTYaiB.

OTxe, MaeMO sIBHI O3HAKH TUCOYHKINI HAYKOBOI I'yMaHITApHOI €IiTH, HEepeAycCiM, MOJITOJOTITHOT
CHUTBHOTH. Y MarepiajlaXx HayKOBO-NPAKTUYHUX KOH(EpPEeHIiH, IyOmiKallisax, IPUCBIYCHHX aHali3y
MOJITHYHUX MPOOJIEM Cy4acHOCTi, HE MiTHIMAaIOCs MUTaHHS PO HASBHICTH 1 O3HAKH 30BHILIHBOI 3arpO3H.
O4eBHIHO, TOJIOBHUMH MTPUYMHAMH HEBUKOHAHHS ITONITOJIOTaMHU CBOIX MEPIIOYEPTOBUX COLIATbHHUX POJIEH
€ 1X HEYCBIIOMIICHHS, BIJICYTHICTh KOPIIOPATHBHOI KYJIBTYpPH, B OCHOBI SIKOI CITy’)KiHHS CYCITLJIBCTBY 1
BiJIMOBITaNBHICTh TEpE] HHUM; 3aXOIUICHHS MOJIITTEXHOJOTIYHUMHU aclieKTaMu AisutbHocTi. M.Kapmasina
TAKOXK BKasye Ha JUDEPEHIifOBAHICTh BYCHHX-TyMaHiTapiiB Ta Opak maTpioTH3My’. Y cBimoMmocti
MOJIITOJIOTIB MPOGECIHUM 1 rPOMaASHCHKHNE 000B’ 130K, OYEBH/IHO, IIOKH [0 Majo HMOEAHYIOThCA. HaBiTh
3HAYHA YacTHHA HAyKOBLIB, SIKI HE 3apoOJIAIOTH HAa MOJITHUYHHMX KaMIIaHisIX, a 3aiMaroTbCs HAYKOBHMHU
JOCTIDKEHHSIMH, JiHICHO ITPYHTOBHUMH, BiTHOCATH JIO APYTOPSTHUX BUXOBHI, MOHITOPHHTOBI, JiarHOCTUYHI
Ta MPEBEHTUBHI 3aBlaHHA. [leponpHYrHOI0 3raJlanux AUCOYHKIIN, HA HANIY TYMKY, € T, 0 HAYKOBIII
caMi ITe He CTaJld HOCISIMHU TOT'O HaIliOHATHHO-AEPKaBHOTO Mi)y 1 BIAIIOBITHOT 1€0J10Ti1, IIHHOCTSIMH SIKUX
MalOTh KEpYBaTHCA.

UeproBuM CHTHAJIOM TPHUBOTH CTajJ0 BTOPTHEHHS pOCIHCHKUX Bifickk y I['pysiro y 2008 p.
[TepernsaayBimm HU3KY HayKoBUX myOmikamii kiui 2008 i 2009 pp., MOXeMO BHIUIMTHA TOJIOBHI aCIEKTH
MOJIITONOTIYHOr0 aHali3y MpoOJeMU: BUTOKH Ta iCTOPis IPy3UHO-OCETUHCHKOTO KOH(IIIKTY; aJeKBaTHICTh-
HeanekBaTHicTh i M.CaakamiBini; peakiis yKpaiHCbKOI Biaiyd Ha KOHQUIIKT 3 TOYKH 30py BTPYYaHHS-
HeBTpy4aHHsA. DaxTryHOo numie oauH exkcrnepT, O.Cymko, MOBHICTIO PO3KPHB yBECh CIIEKTP 3arpo3 st
VkpaiHy, TX TIPHUAHY | O4eBHIHI HACIIAKM, BKA3aB HA IUIAXM HeiTpamizamii'. OfHAK, IPOTHO3H eKCIIepTa
OyJH TIPOITHOPOBaHI BIAO0 Ta TIEK YACTHHOKO iHTEICKTYaNTiB, SKi Maiu O JOKIaaTH MaKCUMYyM 3YCHIIb
JUTSL TOTO, TIIO0 BJIaza i CyCHUIBCTBO YCBIJOMIUTH CYTh HEOC3TICKH.

Pocificeka arpecis craja SICKpaBUM CBITYEHHSM AUCHYHKINI HE JIMIIE YKPAiHChKOI T'yMaHIiTapHOI
emitd. Ypsnu espomeiicekux kpain, CLLUA paBHo mepectanun copuiimaty PO K HenmpuUMHpPEHHOTO
izeonoriunoro omoHeHTa. IIpoBampHa cTpaTerisi «nepe3aBaHTaXEHHS» BigHOCHMH 3 P® micns posmamy
CPCP Takox € CBiIYCHHSIM HEBUKOHAHHS 3aXiTHOIO MOJITOJOTIYHOIO CIIIHFHOTOIO MPSMOTO TIPU3HAYCHHS —
(hopMyBaHHS TEOPETUYHOI Oa3W MONITUKA. 3O0iNBIICHHS THUCKY POCIHCHKOTO €KOHOMIYHOTO 1001 Y
3aXiIHOEBPONCHChKUX  KpaiHaxX; CTBOpPEHHS IIMpoKoi iHQopmamiiiHoi Mepexi; (iHaHCYBaHHS
MIPaBOpPAIUKAIBHAX MMAPTIH; PO3IMUPEHHS MIMMATYHCHKOT MEpPEXKi; BIABEPTI BUCTYIH POCIHCHKUX 17€0JIOTIB 3
MIPUBOAY HECTPHUHSITTS Uy)KOi J1i0epambHOI 11e0yorii; pe3yJdbTaTH COIMIOJIOTIYHUX IOCHIHKEHb 13

! Pesxuccep Cokypos: Hac x1yT Tsokeneiiuue Boitusi ¢ Yipauroit n Kasaxcranom (suneo 2008 roga).
<https://www.youtube.com/watch?v=lpceqOG-2HA> (2015, Bepecens, 22).

* Tomanosa, C.O. (2014). «Pycckuii Mupy sIK CHCTEMHHMIT momiTHuHmit Mid) cyuacuoi Pocii. Bicnux Xapriscbrkozo
HayionanvbHo2o yHisepcumemy imeni B.H.Kapasina Cepis: «[lumanns nonimonoeii», 1132,134-139;
Tomanosa, C.O. (2015). «Pycckuit Mup» Ta paasHChKANA KOMYHICTHIHUHN Mid: HOBa (hopma IpH HE3MIHHOCTI
smicty. Evropsky politicky a pravni diskurz, Svazek 12-120.

3 Pontb yYeHHX-TYMaHITapiiB y BiIHOBICHH] MUpy B YKpaiHi. <http://ethnography.org.ua/content/rol-uchenyh-
gumanitariyiv-u-vidnovlenni-myru-v-ukrayini> (2015, >xoBTens, 06).

* Vipanna — crenyromas? Anexcanap Cymko, it YII  Bropruk, 12 aBrycra 2008.
<http://www.pravda.com.ua/rus/articles/2008/08/12/4447098/> (2015, xoBTeHb, 06).
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nepurictio CIIA Ta 3axigHoi €Bponu y CHpUHHATTI SIK TOJOBHHX BOPOTiB — yce Le Majo 0 Oytu
CBITUCHHSM, SIK MiHIMYM, IIIHHICHOTO KOHQUIIKTY, opieHTamii P® Ha )KOPCTKE MPOTHUCTOSHHS 1 pyHHYBaHHS
3CepeIMHN 3aXiTHUX IEMOKpaTiil. AKTHUBI3AIISA «ITIIPUBHOI» AiSIIFHOCTI Ha TEPUTOPIl BIACHUX JEPKaB Ta
HarHITaHHS AaHTUAMEPHKAHCHKMX 1 aHTHEBPONEHCHKUX HAcTpoiB y P® € cyMmHIBHUMH O3HaKaMu
«MOTEIUTIHH» CTOCYHKIB 1 MOTHBaMH AJIsl IHBECTYBaHHA y OyAb-iki mpoektu. Oxpnak, CILA BuinsioTh
KOJIOCAJTbHI KOIIITH Ha PO3BUTOK nMeMokpaTii y P®. Tak, B uaTepB’1o Tenekommanii B.Hymann 3asBumna, mo
Ha Pi3HI IPOEKTH, 30KpeMa 1 PO3BUTOK JeMOKpaTii B YKpaiHi 3a nepiox i3 1991 p. Oyino suaiaero $5 mupa,
a P® 3a Toii ke Tepio i 3a TakuM ke npusHaueHHsM — $18 mupa'. 3 mouartky npasninas b.O6amu CIIA
Bugimmmn $200 MUTH. Ha PO3BHTOK aeMokpatii y Pd’. Llinkom aGcypaHa cuTyamis: B KpaiHi 36imbmrye
o0epTH aHTHaMEpPUKAHCHbKa ICTEpis, MONITHYHUNA PEKUAM JIEMOHCTPYE SIBHI TEHICHIII IOBEPHEHHS 10
TOTANTITAPHOTO, CYCHIBCTBO HE BHUSBIAE MOTPEOM Y KOAHHMX JiOepaJbHUX IIHHOCTAX, a 30BHIIIHI
1HBECTUILI] y «pOCIiiCbKY IeMOKpartito» ixyTs. O4eBUAHO, MOMITONOTH, MO AOCIIIKYIOTh JeMOKPAaTHIHI
TpaHcopmamii y CXigHMX KpaiHax, Majad O iHpopMyBaTH Biaay 1 CYCIUIBCTBO IIPO 3TOPTaHHS
JNeMOKPAaTUYHUX MPOLECiB, CTABUTH MUTAHHS NMPO JOLIIBHICTh 1HBECTHLIH y «POCIHCBKY AEMOKPATIIO»,
BKa3yBaTH Ha HEOOXiHICTh KOPUTYBAaHHSI 30BHIIIHBOI IO THKH.

[IpuymHE 3aCIIOKOEHOCT] 1HTEICKTYalliB, BIaAM 1 CyCHUIBCTBA y 3aXiTHOEBPOINMEHCHKUX KpaiHax
BOawaeMo y akTHBi3amii mporecy oOMiHy IIiHHOCTSIMH: JiOepanbHI I[IHHOCTI B OOMIH Ha JemieBi
EHepropecypcH, AOMOBHEHI KPEMITIBCBKHMH 3B’Si3KaMu. Y TOH ke uyac Bmaga P®, He gomyckaiounm Ha
BJIACHIM TepuTopii (PyHKIIOHYBAaHHS JKOIHUX IHCTHTYTIB, OKpIM (pacaaHO-AEMOKPATHUYHUX, YCIIIIIHO
BHKOPHCTOBYE yCi1 IHCTUTYTH 3aXiTHOI IEMOKpaTii Ha TEPHUTOPIAX €BPOMECUCHKUX KpaiH I pyHHYBaHHS
iXHBOT X cucTeMHu AeMokpatii. HiMenpkuil Gi3Hec, sikuil HalOinblIe 3pOLICHUN i3 POCIHCHKUM, JOOiI0€
EKOHOMIYHi iHTepecH y cuctemi Biaan. CaHKIil, I10 3BY3MIN POCIHCHKUNA PUHOK, COPUHMAIOTHCS SIK OLTBII
Oomtoui, y TOpPIBHAHHI 13 pYWHYBaHHSAM BJIACHMX CBITONNIAMHUX IliHHOCTeW. Kamipiep 1 ypsn,
YCBIJOMJIIOIOUM peajibHy Mipy 3arpo3d, fka NoXoauTb Big P®, mpo mo cBiguyaTe BUCTYHnH AHIENN
Mepkenb, He MOKYTh OOpaTH aACKBAaTHO PIllydy MO3MUIIIO 3 OTJISAY Ha iHTepecH Oi3HeCy i CTaH MacoBOl
CBIZIOMOCTI, 1110 TepeOyBa€ MiJ 3HAYHUM BIUIMBOM pociiickkux 3MI. TakuM 4MHOM, CYKYITHICTh (haKTOpiB
MpU3BeNia 10 3MiHM OCHOBH iCHYBaHHS CyCHUIbCTBA. LIiHHOCTI AeMOKpaTii CcTaqyd MEHIN BaKJIUBUMH, HIXK
MatepianbHi Omara. Hasite ®PH, mo mepexwmna ToTamipusM, Mae HaWOiIbII pPO3Trally’KEHY CHCTEMY
MOJIITUYHOT OCBITH 1 TPOMAJTHCHKOTO BUXOBaHHSI, HE 3MOIJIa YHUKHYTH JECTPYKTHBHOTO BIUIMBY KpaiHU i3
MTOJITHYHAM PEKAMOM, HAATO TOIIOHUM JI0 TOTO, 3 SKHM IIOB’s3aHE BIacHE Tpariune MuHyje. O4eBUIHO,
ryMaHiTapHa eiita He modaymia HeOe3NeKy y ImepeMillieHHi Ha JPYTUil TIaH OCHOBOIIOJIOKHUX LIHHOCTEH
JIEeMOKPAaTHYHOTO CYCHINbCTBA, Y €KCHAaHCii POCIICBKOT0 Ta30BOI0 MOHOIIOJICTA 13 3aTy4YeHHSIM BITHBOBUX
TIOJTITHKIB JI0 013HEC-TIPOEKTIB, Y aKTUBI3AIi]l MIsUTbHOCTI CITKH IHCTUTYTIB 1HIIOI JepKaBH.

OxpeMoi yBaru 3aciiyroBye npakThka (hiHaHCyBaHHsS P® mpaBopaavKalibHUX MApTid €BPOMNEHCHKUX
KpaiH — pi3HUX 3a CTyNEeHEeM BIUIMBOBOCTI Ta MipOl0 paaukamizmy. IHdopmanis npo QinaHcyBaHHS HE €
CEKPETHOIO; 1Ie0I0TiYHa OJIM3BKICTh «PYCCKOTO MHPa» 1 €EBPOICHCHKUX HEOHAITUCTIB Ma€ 0araTo HAOYHHUX
npukiaziB; Buctynu Mapid Jle [leH qyke HaraayroTh HU3KY OUTAT i3 BucTymiB B.IlyTiHa; y PO npoxonsars
¢dbopyMHu mpaBopaguKalbHUX MAapTid, a IX NPEACTABHUKM BUCTYMAIOTh Yy POJIi cIlOCTepiradyiB Ta poOiiTh
BHCHOBKH TPO «JIE€MOKPAaTUYHICTh BHOOpPIB Ta IUICOICHUTIBY — II¢ OAMH «Oik Memami». JloriuHUM
JOTIOBHEHHSIM CTaB 1 MikHapoaHui dhopym «/lianor Hamiii. [IpaBo HapoaiB Ha caMOBH3HAYEHHS 1 00y 10Ba
0araTomnoyIsIpHOTO CBITY», 110 BigOyBcs y Mocksi 20 BepecHs 2015p. Ckinan yyacHUKIB 1 mpoOsiemaTuka
YiTKO BKa3yloTb, L0 TnpoOieMa «camMoBM3HaueHHs» akTyanbHa i CHIA, eBpomedchkux i
MTOCTPAITHCBKUX KpaiH, okpiM P®, a poms mpoBigHWKA y ii «BHpIMICHHI» HAICKUTH came Pd. [HmmM
OOKOM CTaJIO CIPUUHATTS ypsAdaM{d HH3KH 3axigHux nepkaB P® y skocTi coro3HHMKa y O0poThOi i3
TepopusMoM. «Bignanicte» wiit inei PO yxe sickpaBo mpoaeMoHcTpyBaia y Cupii. JokmaBuim 3ycuiab 10
30UTBIIIEHHST TIOTOKY ObKEHIB y Kpaimm €C, «iepKaBa-MUPOTBOPEIHY IIIE€ pa3 MPOIACMOHCTpYyBasa
BIIIaHICTh «Y3TOKCHHUM TpaBuiiaM Tpm». OUeBUIHO, 1Ie Ma€ TIOCTABUTH IHTEIEKTYATIB IEPe AMICMOIO:
MOBETPATH CBiIOMICTh CYCITIIBCTBA 10 0a30BUX LMBLNI3aliHHUX [IHHOCTEH UM MOSICHIOBATH HOMY MPHUYUHU
MOBEPHEHHS 10 TPaAULIii BapBapCTBa.

VYce BUIIEBHMKIAJCHE, HA HAIly OyMKY, € CBIAUEHHSAM AUCQYHKINT IMOJITOIOTIYHOI CHIIBHOTH

' Tlompo6uui unraiite na YHIAH. <http://www.unian.net/politics/910189-ssha-s-1991-goda-dali-ukraine-5-
milliardov-no-maydan-ne-finansirovali-nuland.html> (2015, »xoBTens, 06).

2 Tocer oTIHTANCS O pacxojiax Ha pa3BUTHE JleMOKpaTtuu B Poccum.
<http://newsland.com/news/detail/id/913921/> (2015, >xoBTeHB, 06).
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3axifHUX KpaiH. [HTenekTyann HE NOSCHIOIOTH CBOIM CYCHIIBCTBaM 1 BJadi CyThb HPOLECIB, IIO
BiIOYBAIOTHCS Y IOCTPAASHCHLKIX KpaiHax, 30KpeMa, 3a ydacTi PD; He aHai3yIOTh 30BHIIITHIO TOJIITHKY PO
3 TOYKM 30pYy HAsBHOCTI 3arpo3 IS BIAcHOI Jep)kKaBH 1 CBITOBOI Oe3MeKd; HE AaKIEHTYIOTh yBary
CYCHUILCTBA HaBiTh Ha SIBHUX O3HaKaxXx eKCIAHCIH Ta IX MOXIMBHX Hachigkax. CTBOPIOETbCS
napazoKcalibHa CUTYalid, 3a SKoi, 3 0MHOro OOKy, arpecuBHi HaMipu Biaau PD € BigkpuTtumw, 3By4arthb y
BHCTYyIIaX TOJITHKIB 1 TIOJIITTEXHOJIOTIB, OOTOBOPIOIOTHCS Y COIIaTLHUX Mepekax, a 3 1HIIOTO — arpeCUBHI
Iii CTalOTh «HEOUIKYBAaHMMI». 3TalyeThCsl KOMEHTap 3 Ihoro npuBoay JIJIiHKsABiUyCa, SIKWiA 3a3Ha4aB, 1110
B.IIyTiH BigkpuTO roBOpuTH Hpo CcBOi Hamipu (iHoai i Byctamu B.JKupuHoBcbkoro), Horo Tiibku Tpeba
BMiTH ciyxatn. Came 11€ 1 € 6e3mocepeHiM 3aBIaHHAM 1HTEIIEKTyalIiB TYMaHITapiiB — CIIyXaTH 1 YATATH,
aHaJi3yBaTH, POOWTH BHCHOBKH, NMPOTHO3YBAaTH HEOE3MEKH, MOOLTI30BYBATH CYCIIUIBCTBO 1 THCHYTH Ha
BIany I iX Heitpamizanii. BukoHanHs 1i€i Micii ZO3BOJMTH YHUKHYTH HECHOIBAHOK Ta HEOUYIKyBaHUX
arpeci.

PyiinyBanHs cuCTeMH CBITOBOI O€3IeKH, 3aCHOBAaHOI HA JOTPUMaHHI HOPM MIKHAPOIHOTO IIpaBa,
¢aktnuna arpodauis OOH ta Pb OOH, OBCE akTyamizyloTh mie OAHY TIIOOANBbHO BAXIWBY MICitO
IHTEJIeKTyaIbHOI TYMaHITapHOI €JIiTH — OCMUCIIEHHSI HOBHUX peajliii Ta MOLIYK OCHOB Ui MOOYAOBH HOBOI
cucteMn Oe3mekn. BoHa Mae BpaxoByBaTH HasSBHI TPOTHICKHOCTI: HEOOXIMHICTh 30epeKeHHS
JIEMOKPaTHIHOTO Miy 1 HOTro MIHHOCTEH, HAa OCHOBI SIKHX CTBOPEHI HOPMH TIpaBa MHUB1TI30BAHOTO CBITY, 5K
(¢yHIaMEHTy CHCTEMH, 3 OJHOTO OOKy, Ta HasBHICTb CyO’€KTiB i3 apXeTWroM arpecii i 3aBOIOBaHb,
TOTATHHUM HECTIPUUHATTSIM HOPM IIpaBa i MOpalIi, sKi 3aBXIu OyIyTh HaMaraTucs JisSTH 3 IMO3HINH CHIIH, 3
iamoro. O4eBHIHO, MO HOBAa CHCTEMa HE IOBHHHA 0Oa3yBaTHICS Ha CIIOJIBaHHAX Ha 17COJIOTIUHE
NPUMHUPEHHST Ta JaBaTH MOXKJIHMBICTH arpecopy KOPHUCTYBAaTHUCS HOpMaMM 1 HpaBWJIaMH IHBUTI30BaHOTO
CBITY U1 HOTO pyHHYBaHHSI.

Posmag pansHCRKOI CHCTEMH CYIIPOBOKYBAJIOCS IEKIApyBaHHAM HaMIpiB CXiJHOEBPOMEHCHKUX
nepxkaB Ta neskux OyBmmx pecrmyonik CPCP npo Bxomkenus mo €C. I[lomemia, Yexis, kpainu banrii
MPOUILUIN [eW NUIAX JOCUTH IIBHJIKO, OCKIJIBKM TaM Ha PiBHI MacoBOi CBiJIOMOCTI He chOpMYBaJoCs Te
KOMYHICTUYIHE CYCITIITLCTBO, IO Oy/Ie 3IMIIATHCS TaKUM 3a YCiX aTpuOyTiB TeMOKpaTii. To kK CycCIiIbCcTBa,
SIKI TTO30aBUJINCH BiJ] HEMPUWHATHUX I[IHHOCTEH PaasSHCHKOI 171€0JIOTii 1 BUSBISUIA BHYTPIITHIO TOTOBHICTD
N0 OKUTTA 3a IHIIMMH TIpaBWIaMH, JAEJeTyBalW BIaJHI IMOBHOBOKEHHS HOBHM e€JiTaM, HOCIIM
JEMOKPATHYHOrO MmojiiTuyHoro Midy. B Ykpaini iHIIa cUTyallis: i/1€0JOridHa HOJISpU3allist CyCIiIbCTBa;
BIICYTHICTh TIOJITHYHOI €IITH SK HOCIS HaIliOHAIBHO-IEMOKPATHYHOTO Midy; 3apOJKOBHM Iepion
CTaHOBJICHHS COLIaTbHO-NOJITUYHUX JIOOICTCHKUX 1HCTUTYTIB; TUCQYHKIIS TYMaHITApPHOI €iTH. 3a TaKOTo
CTaHy pedell BHYTPILIHHOTO MOTEHUialy Ui INBUIKOI JAEMOKpaTHYHOI TpaHchopmamii HeIoCTaTHBO.
OdeBuaHO, MO HEOOXIMHWH IME 30BHINIHIA THCK JACMOKPATHYHOTO CBITY, SIKHA TIOBHHEH IIOTIOMAraTh
3MYITyBaTH BJIay HE JIMIIE PEATHHO BIIPOBAKYBATH Y CBOIHM MIsUTEHOCTI IMPHHIWIN 1 HOPMHU JTEMOKpATIi,
ajle 1 TOTaJbHO BHXOBYBATH CYCIUJIBCTBO Y Iyci JeMOKpaTHUHUX LiHHOcTeHd. Lle morpiObHo He nume
YKpaiHCBKOMY CYCIIJILCTBY, OUIbINIA YACTHHA SIKOTO BXKE CHOT'OJIHI YCBIIOMIIIOE€ HEOOXITHICTE 3MiH, aje e
He Mac epeKTHBHMX MEXaHI3MIB iX 3miMCHEHHs. 3axifgHi JAEMOKparTii, SKi 3asABISAIOTh PO TOTOBHICTH
NpUAHATA YKpaiHy y CBOE TOBAapUCTBO, OYEBHIHO, TEXK 3alliKaBICHHI Yy BXOKCHHI LIMBITI30BaHOI KpaiHH,
TpOMaJsiHA $IKOi 3HAIOTh 1 PO3YMIIOTH CYTHICTH JEMOKpartii, BMIIOTh KepyBaTHCS I NPHHLUUIAMH Y
MTOBCAKACHHOMY J>KHATTI. TO JX camMe IHTENeKTyald MalTh JOHOCHUTH JI0 CBOiX TIOJMITUYHHX EIIIT
HEOOXIZHICTh >KOPCTKOTO THCKY Ha YKpaiHCBKY Biaxy Ui 3a0e3neueHHs OaraTOpiBHEBOI MOJITHYHOL
OCBITH 1 TPOMaISIHCEKOTO BUXOBaHHS, Ha 3pa30K TOT0, fK e Oyio y micnsBoenniin @PH mix tuckom CIIA i
BemukoOputanii. Taky Micito IHTENEKTyaliB-TyMaHITapiiB 3axigHUX KpaiH BBaXAEMO TaKOX
MIPEBEHTUBHOIO. J[eMOKpaTHYHa CIIEHOTA Oy7ie OUTBIN 3aXUIIEHOIO BiJl 30BHINIHEOTO arPECHBHOTO BILTHBY
JUILIE Y TOMY BUIAJIKY, KOJIH PO3LIMPIOBATUMETHCS 33 PaXyHOK KpaiH, CYCHUIBCTBO SIKUX € HOCIEM TTHOOKO
YCBIJIOMJICHUX 1 PaIliOHAILHO CIIPUAHATHX JIIOSPATBHUX I[IHHOCTEH.

Otxe, peami Cyd4acHOTO TOJITHYHOTO SKHTTS Ta XapakTep MpoOieM, 3 SKUMH 3iIITOBXHYJINCH
VkpaiHa 1 Bcs CBiTOBa CHUIBHOTA, BKa3ylOTh Ha HEOOXiOHICTh AaKIEHTYBAaHHS yBarM Ha COLiaJbHO-
MOJITHYHIM Micii iHTeNeKTyamtiB-ryMaHiTapiiB, 30KpeMa, y NMHUTAaHHSIX 3aBYaCHOTO BUSIBICHHSA 3arpo3 Ta
MOIIYKY MUIAXIB X HeWTpamizarii. Y M cTaTTi MU 30CEepeArId yBary Ha 30BHIIIHIX 3arpo3ax, sKi
BUAAIOTHCS CHOTOMHI HalO1MbII sBHUMH. OTHAK MOHITOPUHTOBA Ta MPEBEHTHBHA MiCisi T'yMaHITapHOI eiTh
He OOMEXKYETbCS BHUSBICHHSIM O3HAK, aHaj i3oM CyTi Ta MoOOiii3ami€lo BiIagd 1 CyCHUIbCTBA ISt
HeWTpamizallii 30BHIMIHIX HeOesmek. SIk mpaBuio, arpecii 3 OOKy IHIIUX ep’KaB CTAIOTh HACIiIKOM
TUCOYHKINT CUCTEMH BaJd B KpaiHi Ta MOJITHYHOI O€3rpaMOTHOCTI 1 amatii CyCHijIbCTBa, 10 CKJIAIar0Th
CYTh BHYTpIlIHIX 3arpo3. [linTBepmKeHHs MaeMo Ha BIacHOMY JocBifi. To x iHTeNeKTyanu-TyMaHiTapii
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MalOTh CTaTH aKTUBHOK) COI[IAJIBHOIO CHIIBHOTOIO, siIKa Oepe Ha ceOe pealtizailito 3aB/iaHb MO 3aBUYACHOMY
BHSIBJICHHIO HEOE3IEK IS JEPKaBH 1 CYCIUIBCTBA, 10 TIOXOMAThH SK BiJ IHIMUX KpaiH, TaK 1 BiA AiSUTBHOCTI
BJIAJIM Y CBOiM KpaiHi, a TaKOX, 3aHATH CBOIO HINIYy Y MOJITHYHOMY KUTTI CycHinbCcTBa. CyTh KIIOYOBOI
MOJITHYHOT POJIi MO’KEMO BHU3HAYUTH SIK Y4acTh Y (OpMyBaHHI paliOHAIEHUX OCHOB IOJITUKH Ha OCHOBI
MOHITOPHHTY TMOJIITUYHOTO CEPEJOBUINA Ta CHPSMYBaHHS MOJITUYHOI y4yacTi Mac BiJIOBITHO XapakTepy
HassBHUX 30BHIIIHIX 1 BHYTPINTHIX 3arpo3.
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IPUHIUII CYBCUJIIAPHOCTI SIK YMOBA
MOJEPHI3ZAILIII CHCTEMUM MICHHEBOI'O
CAMOBPSA1YBAHHS CYYACHOI YKPAIHU

Vasyl Hladiy
Vasyl Stefanyk Precarpathian National University, Ivano-Frankivsk, Ukraine

THE PRINCIPLE OF SUBSIDIARITY AS A CONDITION
FOR MODERNIZATION OF LOCAL GOVERNMENT
IN MODERN UKRAINE

The article describes features of the principle of subsidiarity in the activities of local government
in Ukraine as one of the main democratic European principles. The author formulates definition
of «subsidiarity» and analyzes its content components. Subsidiarity was considered as one of the
jurisdiction components of local governments on protection of public order and education.
According to the research it was determined that implementation of the principle of subsidiarity
into municipal management depends on adequate distribution of powers and ensuring financial
autonomy of local authorities. It was noted that incompleteness of a community’s integration,
lack of experience in public administration; dominance of secrecy and lack of transparency of
local government hamper implementation of modernization.

Key words: subsidiarity, decentralization, local government, autonomy.

AKTYaJbHICTh TIPAKTUYHOI peami3allii MPUHITUIY CYOCHIIapHOCTI B TisSIILHOCTI OPTaHIB MiCIIEBOTO
CaMOBPSTyBaHHA B YKpaiHi 00OyMOBJICHa BTIJICHHSIM IOJIITHKU €BPOIEHCHKOi iHTerparii. Cimparoducs Ha
MO3UTUBHUNA JO0cBin KpaiH CximHoi €Bponu, B VYKpaiHi NPOAOBXKYIOTbCA MNpoLecH pedopMyBaHHS,
OB’ s13aH1 3 TOOYMIOBOIO SIKICHO HOBOI CHCTEMH MICIIEBOTO CaMOBPSIYBaHHS Ta CTBOPEHHSM CHCTEMU
aIMiHICTPATHBHO-TEPUTOPIAIBHIX OJWHUII, CIPOMOXHHX BHUKOHYBATH IIOKJIafcHI Ha HUX (QyHKIIT B
nporeci peanizanii cycninbHUX NOTped. BTineHHs y NpakTHKY Jep>KaBHOTO YIPaBIiHHS CyOCHIIapHOCTI SIK
($yHAaMEHTaIbHOTO MPUHLUITY (QYHKIIOHYBaHHS €Bponelcbkoro Coro3y MoB’sS3aHO 3 PO3YMIHHSAM IIBOTO
MPUHIMITY SK IHCTPYMEHTY aJeBaTHOTO PO3MEXyBaHHS cdepr OpraHiB MiCIIEBOTO CaMOBPSTYBaHHS,
BUPILICHHSI KOH(]IIKTY AeJIeroBaHUX MOBHOBAXKEHb, PO3IIMPEHHS CTyneHs (iHaHCOBOI aBTOHOMII OpraHiB
MICIICBOTO CaMOBPSILyBaHHS.

Cran pocaimxenHs. Ha cyJacHOMy erami MOMITHYHOTO PO3BUTKY YKpalHU THMTAaHHS POJIi Ta
crerudiky IisTIbHOCTI OpraHiB MiCIIEBOI'O CaMOBPSIIyBaHHs, MPOOJIEMH IXHBOIO pe)OpMyBaHHS B YMOBaX
€BPOIHTETPALIHHIX TMparHeHb AEPKaBH € MPEIMETOM HAYKOBHX PO3BIIOK IIMPOKOrO KOJIa HAayKOBIIIB.
Busdenns cnierudiky IPUHIMITY CYOCHIIapHOCTI BIIOYBA€ThCA B paMKax JOCTIIKEHb TUTaHb, OB’ I3aHUX
0e3mocepeIHb0 3 0COONMMBOCTIAME (GYHKIIOHYBaHHS €Bporeiicbkoro Coro3y, ajie MPOIMO3HuIiil Mo10 Horo
iMIuieMeHTallii B YKpaiHi HOCATh 3araibHuil xapakTtep. [IpoOieMa 3acTOCyBaHHS TPHUHITUITY
CyOCHIIapHOCTI B MisUTHHOCTI MiICIIEBOTO CaMOBPSIyBaHHS YacCTKOBO PO3KPHUBAETHCS B OCHOBHOMY 32
JIOTIOMOTOI0 MaTrepiamiB Ta TyOJikamiii TpoMaaChKMX OpraHi3allii B paMKaX OTPUMAaHUX 3apyOiKHHX
rpadTiB. OpHak, NMHTaHHA cHenU(iKW BTUICHHS TPHHIMITY CYOCHIIapHOCTI y TpOIeCi MOIEpHi3allii
BiJIHOCHH MICIICBOi 1 JiepKaBHOI Biaau, (OPMyBaHHS CHUCTEMH KPUTEPIiiB e(EeKTUBHOCTI 3aCTOCYBaHHSI
[BOTO TPUHIINITY, TPOOJIEMH NEIEeHTpaTi3allii Ta MOXJIHBOCTI TOMEPEIKCHHS PHU3UKIB BIIPOBAKEHHS
HOBOT MOJIEJIi aIMiHICTPAaTUBHOTO YCTPOIO ACPIKABU 3AJTUIIAIOTECS MaJIOBUBUCHUMH.

Metow cTaTTi € pO3MNIA[ NPUHLUMIY CYOCHAIapHOCTI SIK OCOONMBOI Ta HEOOXigHOI YMOBH
MOJIEpHI3alifHAX 3MiH y IisUIBHOCTI OpraHiB MiCLEBOIO CaMOBPSIyBaHHS, 3a SKOI iXHS MOJITHYHA Ta
€KOHOMIYHA aBTOHOMIs 3a0€3MeUnTh MTPUCKOPEHHS MPOIIECY EBPOIHTErparii YKpaiHu.

Buknaag ocHoBHoro martepiaay. [lpunnun cyOcumiapHocTi — opraHi3alifHMEl Ta TpaBOBHI
MPUHLMII, BiATIOBIAHO 7O SIKOTO 3aBJaHHS MOBHMHHI BHPIIIYBaTHUCh HA HaWHIKYOMY abo0 BinAajeHOMY Bix
IIEHTpa PiBHI, ¢ iX BHUPIMICHHS € MOXKIUBAM Ta ¢(EKTHBHUM. 3a3HAYCHHUA MPUHIAI OyB 3aKpiIUICHHH y
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crarTi 4 €Bponenicekoi XapTii MICIEBOro CaMOBpSAYBaHHS Ta BBEJACHHWH 10 MaacTpHXTCHKOI yroau siK
dbyHIaMEHTAILHUNA TPUHITAI TOTOBipHOT 6a3u €Bpomneiicbkoro Coro3y.

3acTocyBaHHA B TIPAKTHUINl JCP)KABHOTO YIPABIIHHI TPHHIHIYY CYyOCHIIapHOCTI Tepemdadae
MOJKJIMBICTD 33JOBOJICHHS IOTPEO rpOMasIHHA CAMOCTIHHO, Y Pe3yJIbTaTi JOTOBIpHUX BiAHOCHH 3 IHIIUMU
rpoMajsiHaMHi, MPHUBAaTHHUMU KOMIaHisIMH a0o Oe3mocepelHbO CaMHMH OpraHaMH CaMOBPSAYyBaHHS.
Brpydanns nep:kaBu (04EBHIHO, IO JIEAKI TIOCTYTH HE MOKYTh HaJaBaTHCS Ha HIDKYOMY PiBHI, 00 11e Oyme
ITOB’s13aHE 13 3aHAJTO BIUCOKMMH BUTPAaTaMH) € MiHIMaJIbHUM. 3aCTOCOBYBATH €KOHOMIYHI Ta 1HIN BayKell
BIUIMBY JICPKaBi JO3BOJIIETHCS JIMILE Y TUX BHUIMAAKAX, KOJIU HIEThCS MPO BUPILICHHS 3aralbHOACPIKABHIX
3aBAaHb, 400 KOJM CHUTYaIlisl BUXOIUTE 32 MEKi OKPEMO B35TOI aAMIHICTPAaTHBHOI OJUHUIN. 3 OJTHOTO OOKY,
peaizalisi II-0T0 MPUHITUITY YacTKOBO O0OMEXY€E CYyBEpEHITET MepyKaBHOI BIaaH, ajie 3 IHIIOTO — 0€3 HhOTO
HEMOJKITHBE peaibHe BPSIyBaHHsA IPOMAJL Ta 3a0€3MeUeHHS «ITyOIiqHOCTI aaMiHICTpyBaHHS .

BpaxoByroun i1 BH3HaO4YM OaraTOMaHITHICTh MiAXOHiB y HAYKOBHUX JOCITIIKCHHSX CcIenu]iku
dbopMyBaHHS Ta IMIDIEMEHTAIll TPHUHIUIY CYOCHIIapHOCTI, MPOMOHYEMO Yy CBOEMY JOCIIIKCHHI
KOPHCTYBaTHCh BH3HAUCHHAM CYOCHIIAPHICTI SK CIIOCOOY aJCKBAaTHOTO PO3MEXKYBaHHS Jiama3oHy
MOBHOBaKEHb, SIKUH Tependoayae HeoOXiTHICTh HaHEEKTUBHIIIOTO BUPILICHHS MPo0jeM Ha MaKCHMAaJIbHO
HU3BKOMY PIiBHI TpOMaju TPH IOCTATHOCTI y Hei MOTeHIianxy (3MaTHOCTI, TOTOBHOCTI, pecypciB) Ta
MOXIMBOCTI OOTPYHTOBAHOTO BTPYYAaHHS IEpKaBH IS 3a0€3MeUeHHs] Oe3MepepBHOCTI 1 CHUCTEMHOCTI
Ha/IaHHS AKICHUX MOCIYT HACEICHHIO.

CKI1aIoBUMH 3MICTy TIOHATTS «CyOCHIIIapHICTHY» B AiSTIHHOCTI OPTaHIB MICIIEBOTO CAMOBPSIIYBaHHS B
cydJacHii YKpaiHi, Ha Hally AyMKY, HCOOX1THO BUAUINTH PECYPCHO MIAKPITUICHUN Aiana3oH MMOBHOBAXCHB
(BHKJIIOYHA KOMIIETEHIIiSl Ta HAsBHICTb KOMIIETEHTHOTO CKIIQAy CIY>KOOBILIB), CAMOCTIHHICTh MPUHAHATTS
pilleHb, CTyMmiHb OOIPYHTOBAHOTO BTPYYaHHS [EpXKaBH Y iSUIBHICTH MICLIEBOTO CaMOBPSAYyBaHHS
(meneroBaHi MOBHOBAKEHHS ), MOKIIMBICTD peatizallii (hiHaHCOBOT aBTOHOMII.

Briepuie Ha 3akoHOJAaBUOMY PiBHI NPHHLUN CyOcuaiapHOcTi Oyno 3adikcoBaHO B TOCTAHOBI
KabGinera MinictpiB Ykpainu «IIpo 3arBepmxenns [lepxkaBHOI cTpaTerii perioHaJbHOTO PO3BHTKY Ha
mepion o 2015 poky» Bim 21 mumas 2006 poky. BiH OyB BHU3HAUYCHHH SK «pPO3MOALT BIIATHUX
ITOBHOBAXEHB, 3a SKUMH MicIle HaaHHSI aaMiHICTpaTHBHOI (YNPaBIiHCHKOI) IOCIYTH MaKCHMAIbHO
HabmkeHe 10 ii 0e3MocepeAHbOro CIOXKMBAaua 3 ypaxyBaHHSIM IOBHOTH HaJaHHS HAIEXKHOI SKOCTI
MOCTYTH MUIIXOM KOHIIEHTpaIii MarepiadbHuX 1 (DIHAHCOBHX pECypciB Ha BIAMOBIIHOMY piBHI
TEPUTOPIANBHOTO YIPaBIiHHA» . OXHAK, BTUICHHS (OO MPHHLHIY Y NPAKTHKTHYHY IUIOMIMHY BiIHOCHH
OpTaHiB MICHEBOTO CaMOBPSIyBaHHS Ta JIEpKaBH TajJbMyBaJloChb HM3KOIO OOCTAaBHH: BiJCYTHICTIO
CHUCTEMHOTO TiJIXOAy Y MpOBEIEHHI pedopMH MICIEBOrO CaMOBPSAAYBaHHA Ta aIMiHICTpaTUBHO-
TepuTOpiaTbHOI pedopMu, 30epeKeHHIM KOHTPOIIIO IEPKaBHUX aJMIHICTpAIlii Ha MICIIX, TPOAOBKCHHIM
MpoIiecy YHOPMYBaHHS 0OMEXeHOi (hiHaHCOBOI aBTOHOMii MICIIEBHX pPajl, BIIICYTHICTIO TOJITHYHOI BOJII
napjaaMeHTy INOAO MPHUUAHATTS BiAMOBIAHUX aKTiB AJS 3MiHM CTaTyCy TEpPUTOpialbHUX TpOMaja Ta ix
MPeJICTaBHUIIBKUX OPTaHiB.

JlexmapaTHBHICTE HaMipiB OyjIa iICTOTHUM YWHOM 3MiHEHA MPUAHATTAM CTpaTterii CTaIoro pO3BUTKY
«Yxpaina — 2020», ne MeToI0 MOMITUKK OyJI0 BU3HAHO BiIXiJ BiJ HEHTPaTi30BaHOI MOJEIN YIpPaBIiHHS B
nepikaBi, 3a0e3MeYeHHS] CIIPOMOKHOCTI MICLIEBOTO CaMOBpsITyBaHHS Ta MOOYIOBY €(QEKTHBHOI CHCTEMHU
TepUTOPIATLHOI OopraHizamii BIagd B YKpaiHi, peani3allito y MOBHIA Mipi MOJOXKEHs €BpONEHChKOI XapTii
MICIICBOTO CaMOBpSIyBaHHs, NPUHLHUIIB CcyOCHAIapHOCTI, MOBCIOMHOCTI i (piHAHCOBOI CaMOIOCTATHOCTI
MICIIEBOrO CAMOBPSTyBaHHS .

3HaYHUM JNOCATHEHHSIM y paMmkax peanizamii Ctpaterii cramo npuiHATTS KoHIenmii mpo po3BUTOK
MicrieBoro camoBpsimyBanHsS 2015 poky, y sKid HaMipu peadbHOTO BTUICHHS B JEpKaBHE YIPaBIIiHHS
NPUHOMITY CYOCHAIapHOCTI OTpUMAIM CBOE MPOAOBKEHHS Y MpOeKTi 3MiH 3MiH g0 Konctutynii Ykpaini
oo aereHTpanizamii. CxBajaeHHS MPOEKTY Y MepIIoMY YUTaHHI HaOIM3UIIO MICIIEBI TPOMAIH 10 HAOYTTS
peabHIX MOXKJIMBOCTEH aBTOHOMHOTO YIIPABIIiHHS Ta PO3BHUTKY.

" Pubak, A.L (2011). Cran Ta nepcrekTuBy pedopMyBaHHs my61iuHOi agMinicTpanii B Ykpaini. Iizes:
Haykosuil gicuux, 47,596.

% [Tocmanosa npo 3ameepoxcens [lepocasnol cmpamezii pecionanvrno2o po3eumky Ha nepioo 0o 2015poky
2006(Ka6inet MinictpiB Ykpaiun). Ogiyitinuti caitm Bepxosnoi Paou Ykpainu.
<http://zakon0.rada.gov.ua/laws/show/1001-2006-%D0%BF> (2015, >xoBTeHs, 12).

3 Vkas npo empameziio cmanozo poseumy «Yipaina — 2020» 201%[pesunent Yrpainn). Oiyiiinuii caiim
Bepxoenoi Paou. <http://zakon5.rada.gov.ua/laws/show/5/2015> (2015, Bepecens, 25).
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[Mpunnun cyOcuaiapHOCTI BUKOHYE PONb €(peKTHBHOTO iHTPYMEHTAJIBHOTO METOAY JeleHTpai3amii
(myninumamizarii). Ili OCTaHHBOIO PO3YMIETHCS OTPUMAaHHS MICIICBUMH OpraHaM{ CaMOBPSTyBaHHS
MTOJITHYHOT aBTOHOMIi pa3oM i3 HOBHMH (PYHKIIISIMH 1 pecypcaMu, IO 3yMOBIIOE HACTaHHS BiIIOBITHOI
E€KOHOMIYHOI aBTOHOMII.

BrinenHs B OepaBHOMY YIpaBliHHI YKpaiHM TNpPHHOMINB JACLEHTpamizamii O3HAYae: Io-Tiepile,
OTPUMaHHS KUTESIMA COIIATGHUX, aaMIHICTPATHBHUX, KOMYHAJIBHHUX TOCITYT MAaKCHMAIGHO HAOIIDKEHO 10
MICIIS TIPO’KUBAHHS; TIO-APYTE, MOXKIIMBOCTI TSI TPOMaJIF OTPUMATH Y CBOE PO3IOPSIKEHHSI OCHOBHHI pecype
MICIIEBOTO CaMOBPSTyBaHHS — 3eMJIIO, MPaBa HA BCTAHOBJICHHs MICIICBHMX TMOAATKIB 1 300piB, MOCTATHIX IS
BUKOHAHHSI BIIACHUX TIOBHOB)XEHb Ta CTUMYJTFOBAHHSI €KOHOMIYHOTO PO3BUTKY B IPOMaJIaX 3 METOK) CTBOPEHHS
HOBHX POOOYMX MICIIb; IMO-TPETE, MOXKIHBOCTI 00’e¢mHATH (DiHAHCOBI, MaHOBI Ta IHTEJEKTyalbHI PECypCH
KOHCOJIiIOBaHOT TPOMaJI! JJ1sl IOKPAILICHHS SIKOCTI OCBITHIX, MEMYHUX Ta 1HIIKX TOCIYT 1 yTPUMaHHs MicLeBOi
iHdpacTpykTypu (IOpir, rpOMagCbKOro TPAHCTIOPTY, CUCTEM TEIUIO-, BOIOIIOCTAYaHHS TOLLO).

JlenienTparnizaris BUCTyIae K HEOOXiMHA yMOBa JUIsl camopeaiizamii MOTeHIliany perioHiB, KOXKHOT
TEPUTOPiaNIbHOT OAMHUII, KOXKHOTO TpoMaasHWHa YKpaiHh A e()eKTUBHOIO PO3BHTKY MiCLEBOIO Ta
perioHanbHOrO caMoympaBiiHHA. lle mATBepAXKYETbCs pe3yibTaTaMHd ONMTYBAaHHS, 3TiTHO 3 SKUMH
miaTpuMKa pedopMH  JEHEHTpami3amii Ta perioHAJbHOTO pO3BUTKY ckiamae 18% HacenmeHHS i
aJIMiHICTpaTHBHO-TepUTOpiabHOT pedopmu — 11%, 110 Ge3mepeyHo CBiTYUTH PO HEOOXIHICTh BTIJICHHS
ped)opMH MiCLIEBOro caMOBPSTyBaHHS .

3 omHOTO OOKY, 3MIMCHEHHS MEIEHTpaTi3aIli € HeOOXiTHUM KPOKOM 3 OTJISAY Ha €BPOiHTETpalli HHAN
30BHIIIHBOIOJITHYHUN KypC JAepKaBH. 3 iHIIOTO — TpaHChOpMAIlis AEPKABHOI'O YCTPOIO MOXKE CTBOPUTH
HOBI BHUKJIMKHA [y YKpaiHCBKOTO CYCHiJIbCTBA, OCOONMBO Yy TMpoueci 3AIMCHEHHS aIMiHiCTPaTHBHO-
TepuTopianbHOi pedopMH Ta Ha HEpIIMX eTamnax (YHKIIOHYyBaHHS HOBOI CHCTEMH OpraHizamii myOJidHoi
Bramu. Tak, HAYKOBIII HAroJIONMIyIOTh Ha BHCOKIH WMOBIPHOCTI BWHUKHCHHS PHU3HKIB Y TIpOIECi
JeneHTpanizanii BIagd B YKpaiHi, cepen SIKHX: PHU3MKH, MOB’S3aHI 3 HEOOXiTHICTIO TMEPeriisigy Mex
aJIMiHICTPAaTHBHO-TEPUTOPIaTbHIX OJMHHIIG; TOCTA0NCHHS ICPKaBHOTO KOHTPOIII0 OPraHiB MiCIIEBOTO
CaMOBPSTyBaHHS Ha PETIOHATHPHOMY Ta CYOpETriOHAJFHOMY PIBHSX 3a peali3alli€lo MOBHOBaXKEHB, SKi
OynyTh TepenaHi BUKOHABUYNM OpPTaHaM MICIIEBHX pajd, B YMOBaX CJIA0KOCTI 1HCTHTYTIB TPOMAASHCHKOTO
CYCHIJIBCTBA 1032 MEXaMH BEJIMKHX MICT; PH3HKH JUIS OIOKETHOI CHCTEeMM KpaiHM; 3HI)KEHHS SIKOCTi
MICIICBOTO YITPaBJIiHHS Ta JETITUMHOCTI IPUHHATUX PIllleHb; 3pOCTAHHS MAPTUKYIIPUCTCHKIX TEHICHITIN B
00yacTsax — TOOTO, JIETITUMI3aIis Yy CYCIIIBHIA CBIJOMOCTI NPETEH3iH perioHiB HAa IMPaBOCYO’ €EKTHICTH
11010 THX MOJITHYHHUX iHTEpECiB, SKi CynepedaTh 3aranbHOHAIOHATBHIM .

Peamnizanis pedopMu MiCIIEBOrO CaMOBpSIyBaHHS Ha MPAaKTULI BHUMaratume BiJg BepxoBHoi Paan
Vkpainu  BimmpamroBaHHs O1m3pko 500 3aKOHONABYMX AKTiB'; BHPIMICHHS MPOOIEM BTiNCHHS
aJIMiHICTPaTHBHO-TEPUTOPiaIbHOI peopMH, sika HaKTUUHO 3MIHIOE TEPUTOPIAIBLHIEA yCTPil YKpaiHu.

Jlo Takux mpoONeM CydYyaCHOTO aAMiHICTPAaTHBHO-TEPHTOPIAIILHOIO YCTPOIO CIiJ BiJHECTH:
HEBIIOPSAAKOBAHICTh CTPYKTYPH YCTPOIO Ta HEBPETYJIBOBAHICTh CTATYCY aAMiHICTPATHBHO-TEPUTOPIATHHIX
OJIMHUIIb, HEBIAMOBIAHICTE CTAaTyCy OJWHUIIL iX PECYPCHOMY IIOTEHITIATy Ta €BPOIECHCHKOMY 3MICTY
aJIMIHICTPaTHBHO-TEPUTOPIAIEHOI OIWHMIII; HEpaliOHATFHE PO3MEXYBAaHHA MiX OKPEMUMH OAMHUIISIMU;
HaJMIpHY KUIBKICTh aJMiHICTPaTUBHHUX OAWMHHUIL Oa3oBoro (12 Ttuc.) ta paiionHoro (500) pieHiB. Lle
3HIKYE CQEKTHBHICTh YIPABIIHHSA TEPHUTOPIAMH Ta KOHTPOJNIO MisUTBHOCTI OpTaHiB MICIIEBOTO
caMoBpsiTyBaHHs . BupilleHHs MEX IPOGIEM MPOMOHYE MPOEKT 3MiH 10 KouctuTywii Ykpainu, moxauuii
[Ipe3unenTom Ykpainu, yXxBaJleHUH MapIaMEHTOM y TEPIIOMY YUTAaHHI 1 TPUMABIIUI CXBaJbHHUI BUCHOBOK
Beneriancekoi Kowmicii. 3rigHO 3 TMPOEKTOM TMEPBHHHOIO OIWHHUIICI0O B CHCTEMI aaMiHICTPaTHBHO-

" Pedpopmu B Vipaiui: rpomazichka aymka Hacenenns (2015, 22-27 munns). Caiim @ondy Jemoxpamuuni
iniyiamueu imeni Inoxa Kyuepisa. <http://www.dif.org.ua/ua/publications/press-relizy/reformi-v-
ukselennja.htm> (2015, Bepecens, 25).

* QuikyBaHi pU3HKH y nporeci JenenTpanisanii. Ananitnuna sanucka HICJ. Ogiyitinuii caiim Hayionansnozo
iHcmumymy cmpameziuHux 00cniodxicens npu Ipesudenmosi Yxpainu.
<http://www.niss.gov.ua/articles/1021/> (2015, Bepecenn, 16).

3 Bycomn, O. (2015). TIpo6ieMHi THTaHHS ASLEHTPaIi3aLii BIagi B KOHTEKCTI KOHCTUTYLIHHOI ped)opMH B
Vxpaini. Caiim [Jenmpy 0ocniodicenb coyianbHux KOMYHIKAyil.
<http://nbuviap.gov.ua/index.php?option=com_content&view=article&id=1357> (2015, xoBTeHs, 5).

* Kopotkwii orimsig peopMH MIiCLIEBOrO CaMOBDSLYBAHHS Ta TEPUTOPiaIbHOI opranizauii Biaaum B YKpaiHi.
Caiim Incmumymy I pomaodsncokozo Cycninecmea. <http://www.csi.org.ua/?p=5879> (2015, xoBTeHs, 10).
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TEPUTOPIATIBHOTO YCTPOIO KpaiHM € TpoMaia — OAMH abo KilbKa HaceleHUX IyHKTIiB. Y MarepiajibHe
PO3IMOPSKEHHS TPOMaJIl TIEPEIacThCs 3eMIIsI, pyXOMe i HepyXxoMe MaiiHO, IPUPOJIHI PecypcH, KOMyHaJbHI
00’ekTH, y (piHAHCOBE — MICIIEBI ITOJATKU 1 300pH, YaCTHHA 3arajibHOACPKABHHUX MOAATKIB.

OnuHULOAMHU aJAMiHICTPaTUBHO-TEPUTOPIANIBHOIO YCTPOIO CTalOTh TaKoX pailoH i1 perion. Paiion
YTBOPIOIOTHCS KiJIbKOMa I'pOMaJaMu, a perioHaMu BH3Ha4deHi obnacti Ta ABToHoMHa Pecmy0mika Kpum.
CrtBoproBatu ¥ JIIKBIOBYBaTH TpOMaay, palloHM Ta 00JIacTi, a TaKOX BCTAHOBJIIOBATH iXHI Mexi H
HallMeHyBaHHs YIIOBHOBaXkeHa BepxoBHa Paga Ykpainnu'.

Takum 4YHMHOM, 3aMiCTh CHUCTEMH, IO JicTtamacsi YKpaiHi y CHagoK 3 paAsSHCBKUX 4YaciB,
3amlpOBaKYETHCA OUTBII THYYKA aIMiHICTPAaTHBHO-TEPUTOpiaibHa Monaenb. E(eKTHBHICTE MiCIIEBOTO
CaMOBDSYBaHHS BHMIPIOETECS CaMOJOCTATHICTIO Ta CHPOMOXKHICTIO Tpomaia. Tomy MOCHIICHHS
HE3aJICKHOCTI 00 €IHAHUX TPOMaJ BiJ iCHYIOUMX aJMiHICTPATHBHHUX KOPAOHIB MOXE MiABHILUTH SKICTb
Jep>KaBHOTO CEPBICY, OCOOTUBO Ha PiBHI TPOMAH.

JIst ycminmHoTro BTUTCHHS IPOBEICHHS aIMiHICTPATHBHO-TEPUTOPIaIbHOTO pehOpMyBaHHs, Ha HaITy
JTYMKY, HEOOXIIHO TaKoX Tepe0auynTH Ta TMOMEPEIUTH 3aCTOCYBaHHS JIOKAIEHUMH €iTaMH MEXaHi3MiB
MOJITHYHOTO CHPOTHUBY HPOTH peOpMHU 3 MATPUMKOIO LTHPOKOI IPOMAICHKOCTI; a TAKOX CIPOTHO3YBaTH
Ta TIOTIEPEIUTH MOMUIMBICTH aKTHBI3aIlil Ta pamuKaizallii MOJITHYHHX 00 €IHaHb, SKi MPEICTaBISIOTH
1HTEepeCH MEHIIIHH, 0 MalOTh KOMIIAKTHUH XapaKTep MPOKUBAHHS.

Tox po3rasHeMo crierudiky cyocHIiapHOI CKIIQI0BOI AisUTHOCTI MiCIIEBUX, paHOHHUX Ta 00JIACHUX
pany chepi MOBHOBaXKEHD TPOMAJICEKOTO MTOPSIIKY Ta OCBITH.

Ha cygacHOMy eTarii po3BUTKY MiCIICBOTO CaMOBPSITYBaHHS B YKpaiHi JEIeHTpaTi3amis JepKaBHOTO
ynpaBiiHHS y cdepi 3abe3neueHHs TPOMAICBKOTo MOPAAKY MOB’si3aHa 3 (QYHKLIOHYBaHHSIM iHCTUTYTY
MyHinunaiapHol mnonimii. CporomHi Taki cTpykTypu ¢yHKUiIOHYIOTH Y bepasuceky, Binnumi, Jlymeky,
Tepnomomni, XKutomupi, Ykropozi Ta iHmIUX Mictax YkKpaiaw. Po3ymiroun HEOOXiAHICTh TTOCHIICHHS POJIi
MICIICBOTO CaMOBpsiLyBaHHS y cdepi 3a0e3MeyeHHs] OXOPOHU TPOMAJICBKOrO TMOPSAIKY, MiCLEBi paau
CTBOPWJIH 200 3HAXOISTHCS Ta €Tarli CTBOPEHHS MYHILUIIATBHOI BapTH.

Btim mpobriema mosnsrae y TOMy, IO CHOTOIHI Ii CTPYKTYPH CTBOPIOIOTHCS a00 SK KOMYHAabHI
MIIPUEMCTBA a00 SK YNPaBIiHHA BUKOHKOMY MICBKOI paad 3 HEBHU3HAYCHUM CTaTyCcOM SIK cCamoi
CTPYKTYpPH, TaK i Ii mpamiBHUKIB. l[e 3HAYHUM YHHOM TallbMy€ BTUIEHHS POOOTH MiCIIEBUX PaJl Ha 3acajliaxX
JeIeHTpatizamii Ta cyOcHIiapHOCTI Ta 0OMEXKy€e IpaBa rpoMaard y CTBOPEHHI e(DEKTHBHHMX HEIEpPiKaBHUX
Ccy0’€KTIB MPaBOOXOPOHHOI MISUTBHOCTI, (QYHKINI SKMX MOTIHA O SKHAWUITOBHIIIE KOPECIIOHAYBATHCS 3
OYiKyBaHHSIMH HACEJICHHSI KOHKPETHUX TPOMaJI.

st IomoNaHHs TaKMX MEpeIkon y 3a0e3MeyYeHHi TpoMaJIChKoi Oe3MeKH MICIeBOIO pajolo Ta Ha
BuKoHaHHS KoHTentii pedopMyBaHHS MiCIIEBOTO CAMOBPSITYBAaHHS Ta TEPUTOPIaILHOI OpTraHi3allii BIagu B
VYkpaiHi, 3aTBeppKeHOi posnopsmkeHasM Kabinety MinictpiB Ykpaiau Bix 1 kBiTHS 2014 poky N 333-p,
OyB po3poOisieHnii 3akoHONpoekT Ne 2890 «IIpo MyHIIMNaneHy BapTy», SKH HaBiTh OyB NpUHHATHIT
BepxoBHoto Panoro YkpaiHu B MeprioMy 4MTaHHI’. 3aKOHOIPOEKT BH3HAYMB MYHIIUIAIGHY BApTy SIK
OpraH B CHCTEMIi MICIICBOTO CaMOBPSIyBaHHS, METOIO SKOTO € 3a0e3IeUeHHsT Ha TepUTOpii, o nepedynae
M IOPUCAWKLIEIO BiAMOBIAHOI paaH, OXOPOHU TPOMAACHKOrO MOPAIKY, 3aKOHHOCTi, IpaB, cBOOOX i
3aKOHHHMX IHTEpECiB TpoMalsH Ta 3akKpilUIioe MpaBa MICIEBHX pajJ CTBOPIOBATH TaKy BapTy 3
(hiHaHCYBaHHSM 3a paxXyHOK KOIITIB BiATIOBITHOTO MICIIEBOTO OIOKETY.

OnHak, nel 3aKOHONPOEKT TaK 1 He OTPUMAB cTarycy 3akoHy. Cepell KpUTHYHHX 3ayBa)KE€Hb I0J0
HOro iMIUIEMEHTAIii aHaJITHKU BUAUTWIA HEJNOTIYHICTh CTBOPEHHS MYHIIMIIATBHOI BapTH, OCKUIBKH
HE3pO3YMIJIO CKUIbKM micias pedopmu Oyne iCHyBaTH TEPHUTOpiadbHMX Ipoman. Tak, Hampukiam, y
JIbBiBCBKIl 00sacTi mpomnoHyeTrbes chopmyBaTH 136 TepUTOpiaibHUX I'pOMajl, KOJU KiJIBKICTh MICHKHX,
ClnbChKMX Ta cenumHUX pax ckiagae 710. Hespozyminum BOayaeTbCsi MexaHi3M (YHKLIOHYBaHHS
MaiOyTHIX TpoMaa Ta iX ¢iHaHCOBAa OCHOBA (JOTAMIMHICTh TEPUTOPIATHFHUX TPOMaa B YKpaiHi MEpEeBUIITYE
70%, mosax 500 rpoMaj IOTYIOThCS AePKOroIKeTOM Ha 90%)’.

' TlopiBusubra Tabmuus 10 npoekty 3akony Yipainu «IIpo BHecenHs 3Min 10 Konctutynii Yipainu (oo
neneHtpanizarii Biaangn)» 2015. Ogiyiunuii se6-nopman Bepxoenoi Paou Ykpainu.
<http://wl.cl.rada.gov.ua/pls/zweb2/webproc4d 17pf3511=55812> (2015, xoBTEHS, 02).

? Paja yxBauma 3miau 10 KOHCTHTYIL{I B iepruoMy 4nTanHi. Ykpaincoka npasoa.
<http://www.pravda.com.ua/news/2015/08/31/7079619/> (2015, Bepecensp, 25).

3 KpuTHKa 3aKOHOIPOCKTY Ipo MyHiuwmmansHy Ba(p)ry. Caiim JJBDKingopm.
<http://www.dvizhuha.info/krytyka-zakonoproektu-pro-munitsypalnu-va-r-tu/> (2015, Bepecens, 10).
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HapzuyaifHo 1ikaBUM MpPUKIAIOM 3aCTOCYBaHHS NPUHLUIY CYOCHAIapHOCTI € MHTaHHA OCBITH.
BignoBimao mo 3akony Ykpaimm «[Ipo wiciieBe caMoBpsayBaHHS B YKpaiHi» OpraHd MiCIIEBOTO
CaMOBPSTyBaHHS: 3a0€3MedyIOTh 3M00YTTS HETMOBHOJITHIMH 3arajlbHOI CEpeaHBOI OCBITH; CIPHSIOTH
JSUTBHOCT] JIOIIKUIBHHUX 1 TO3AIIKUILHUX HaBYATbHO-BUXOBHHUX 3aKJaJiB; 3a0€3MEUyIOTh JOCTYIHICTh Ta
0€30IIaTHICTh OCBITH Ha BiATOBIAHINA TEPUTOPIi, MOKIIMBICTh HABYAHHS B IKOJIAX JICPXKABHOIO Ta PiIHOIO
MOBAMH; HaIal0Th BHITYCKHHKAM IIKiT JONIOMOTY Y TPALEBIalITyBaHHi TOIIO .

Bignosimro mo IlonokeHHS TpO TMOPSAOK CTBOPESHHS, peopraHizailii Ta JiKBiAarii HaBYaJIbHO-
BUXOBHHX 3aKJaJiB OPraHd MICLEBOIO CaMOBPALYBAaHHsS CTBOPIOIOTH HaBYaJbHI 3aKjiagu a00 BHIAIOTH
JI03BOJIM 3aCHOBHHKY Ha CTBOPEHHS TAKMX 3aKJIA/iB HEJICPKABHOI Ta He KOMYHAIIBHOI BIACHOCTI .

Brinennst mpuHIAITY CyOCHAIapHOCTI y 3MIMCHEHHI OCBITHIX IOCIYT MPOSBISETHCS y 3aTBEPIKCHHI
JepKaBOI0 TEBHUX MiHIMaJbHIX OOOB’S3KOBHX CTaHAAPTIB HaBYAIBHUX MPOTPaM Ta Y MOXIMBOCTISX
MICIIEBHX PaJ PO3LIMPIOBATH, YIOCKOHAIIOBATH LI MPOrpaMy Ha CBill po3cyld. A TakoX y 3a0e3leucHHi
HEOOXITHUX YMOB JUIsI IPOBEACHHS HAaBYAIBHOTO MPoIiecy (PEMOHT IIKij, MPUAOAHHS MKUIBHAX aBTOOYCIB,
3a0e3MeUeHHs] OMAOBAIBHOTO CE30HY) OpraHaMd MICIEBOI BIaJW, Ta MPOBEACHHIM 3pi3iB 3HAHb YYHIB
LIKUJI, TEPEeBIpKOI0 HAasBHOCTI HAJCKHUX YMOB HaBuaHHA 3 OOKy JepkaBu. Hacboromni oTpumanHs
MICLIEBUMH paJiaMHd IIOBHOBa)KCHb BHACIITOK (DIHAHCOBOI JAeleHTpaji3aiii y OKETH JI0AaTKOBUX
noxofiB (6mm3pko 40%) akTyalnidye 37aTHICTh MICIIEBUX OPTaHIB OO0 BHUPIMICHHS CYYaCHHUX OCBITHIX
MUTaHb Ha BiAMOBIAHUX TEPUTOPISX.

BaxxnmBoto yMOBOI0O yCHINTHOCTI (DYHKITIOHYBaHHS OpPTaHIiB MICIIEBOTO CAMOBPSAYBAaHHA € iXHS
3MaTHICTh 3allydaTd iHBECTUIIIHHUN KaImliTaia sl e€(eKTUBHOTO BHKOHAHHS CBOIX MOBHOBA)KCHBH 3 METOIO
CTaJIOTO PO3BUTKY CBOiX TepurTopiil. He muBnsunck Ha 1iny HM3KY Oap’epiB y BTUICHHI wi€l QyHKUIi,
MicleBa Biaga Bce X JEMOHCTPYE CHPOMOXKHICTh AKTUBHOTO 3aly4CHHS 1HBECTULIH Ui PO3BUTKY
iHQPACTPYKTYPH CBOIX PETIOHIB Yepe3 MPOBEACHHA KOHKYPCIB IOA0 YYacTi y peatizaiii pi3HUX MPOEKTIB.
Hanpuxnan, na J{HImponeTpoBIIKHI 1€ MIBeHIapchKo-yKpaiHChKui mpoekT «IliaTpuMka nenenTpanizauii B
Vxpaini» DESPRO (mani — DESPRO) Bukonyetbcs B Ykpaini kommnaniero Skat Ta QiHaHCyeTbCs
[eiinapcekoro Kondenepartiero yepes IlBeliniapcbke ATEHTCTBO 3 IIMTaHb PO3BUTKY Ta CIIBPOOITHUIITBA.
Moro peamizaris Mae Ha MeTi 3a0e3IeUeHHs HAZAHHS PE3yIbTATHBHUX, e(eKTHBHHX Ta IOCTYIHHX 3a
LiHOIO TIOCHYT Y cepi BOAOMOCTaYaHHS Ta y COLiaNbHii cdepi B Mekax ACUEHTPATI30BaHUX CTPYKTYP.

[Ipo ycminmHi pe3yasTaTH peanizallii Iboro MPOeKTy YIIPOIOBXK Iepiioi Ta apyroi ¢aszu (2007-2013)
CBiTUaTh MATPUMKA Ta peaimizarlis 78 MPOEKTIB TpoMaa i3 TMOKpAIIeHHS BOJOIOCTAaYaHHS CIITBCHKHX
TEPUTOPIiii, 3aranbHa BapTiCTh SIKMX ckiana O6am3pko 37,3 mMiH. TpH. Meta Tpetroi ¢azu DESPRO (2013-
2017) monsrae y po3poOIli ePeKTUBHUX MEXaHi3MIB HaJaHHS JICICHTPATI30BAaHUX SKICHUX ITyOJIYHHUX
IIOCIIYT i BKIIOYEHH] 1X [0 HAIIOHAIBHMX Ta PEriOHANBHUX IPOTrPaM 33Ul OAABIION0 MOMIHPEHHS .

Tox po3rnsmadu BIACHY KOMIIETCHIIO MMOBHOBKEHb OPraHiB MICIIEBOTO CaMOBPSIyBaHHS B
VYkpaiHi, BapTO BiI3HAYNUTH TOCTATHBO IXHIl IIUPOKHUH CIIEKTp, 110, HA HAIY TyMKY, € YKpaid MO3UTUBHOIO
pHCOI0 YKPAiHCHKOI TIONMITHKA Ta ICHYIOYOTO 3aKOHOMABCTBA. Y TOW JK€ dHac peai3allis MPUHITAITY
cyOcuiapHOCTi, a caMe paBa TPOMaIH BUTHHO 1 CAaMOCTIHHO HaTaBaTH IMOCIYTH HACEICHHIO OOMEXYIOTHCS
BIJICYTHICTIO YITKOTO PO3MOJiTYy MOBHOBaXXCHb, iX AYOJIOBaHHSA SK MK PI3HUMH PiBHAMH MiCLEBHX
OpTaHiB BUKOHABUO{ BJIaJ{, TaK 1 MiCLIEBOTO CAMOBPSIIyBaHHS.

Tak, y crartax 27-40 3akony Ykpaiam «IIpo miciieBe camoOBpsIyBaHHS B YKpaiHi», IPHUCBIICHUX
BHU3HAUYEHHIO TIOBHOB&)XEHb OpraHiB MicueBoi Biamu, 77 BiAHECEHO [0 BUKJIIOYHOI KOMIETEHLIT
BUKOHABYMX OPraHiB CUIBCHKUX, CEJHIIHUX Ta MICBKUX paj, a 85 — 00 JeneroBaHux, HE BPaxOBYIOUH
TIOBHOBAXCHb, TOB’A3aHUX 3 MIKraly3eBHM 3aKOHOJABCTBOM'. L CHTyallisi HAOUHO MPOCTEXKYETHCS Y

' 3akon npo micyese camospsdysanns, cr. 32, p. 2 (1997) (Bepxosua Pajga Ykpaiuu). Bidomocmi Bepxognoi
Paou, 24, 170.

* [locmanosa npo NOPsiOOK CMBOPEHHS, peopearizayii ma 1iKkeioayii Ha8uaIbHO-GUXOBHUX 3aKIA0I8 OP2aAHI8
micyesoeo camospsdysanns» 1994(Kabinet MinictpiB Ykpainu). Ogiyiunuil caiim Bepxosnoi Paou
Vxpainu. <http://zakon3.rada.gov.ua/laws/show/228-94-%D0%BF> (2015, >xoBTens, 10).

3 Crinpanii kouKkype npoektie DESPRO Ta J[HimpomeTpoBebKoi 06macHoi pa i3
BIIPOBAKEHHSI/BIOCKOHAJICHHS JISIICHTPATI30BaHOI MOJIeIi BOIOTIOCTAYaHHS Ha PiBHI CUIBCHKUX TPOMa
JuinponeTpoBcbkoi o0nacti. Oghiyitinuii catim /[ninponempoecvkoi 0baachoi padu.
<http://oblrada.dp.ua/despr> (2015, Bepecens, 25).

* Tkauyk, A. (2013). Jeyenmpanizayis énaou: 6io nompebu 0o peanizayii (pobouuit 30wum). Kuis: «Jleransuuit
cratycy, 34.
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BU3HAYEHHI 3aKOHOJABIIEM IOBHOBAaXCHb 1 PalOHHUX JAep)KaBHHUX anMmiHicTpauiid. [lopiBHSHHSA 3MicTy
crateil (momo mpeaMmeTHOi 1 ramy3eBoi kommeteHrii PJIA) 3akony Ykpainu «IIpo wmicreBi nmepskaBHI
anMiHicTparii» i3 monoxeHHIMHU cT. 44 3akony Ykpainum «lIpo wmiciieBe caMOBpsIIyBaHHA B YKpaiHi»
BUSBIISIE, 10 OCTaHHI MPAKTUYHO IMOTIUHAIOTHCS. 3arayioM, i3 79 NOBHOBaXXEHb MICIICBUX JICPIKaBHUX
aJMiHICTparliif 23 MOBHOBaXCHHS CITiBIIAJAF0Th MOBHICTIO 1 12 — 4aCTKOBO 3 MOBHOBKEHHSIMH BUKOHABUUX
OpraHiB CiIbCHKHX, CEIMIIHHX, MICKHX pax'. Take IyOMIOBaHHS NPH3BOAWTH [0 IiABHIICHHS
KOH(TIKTHOCTI ¥ B3a€EMOBITHOCHHAX MICIIEBHX aJMIHICTpAIliii Ta OpraHiB MiCIIEBOT'O CAMOBPSTYBaHHS.

Cepen mepemkoj| 3MiHCHEHHS pPE3yJbTaTUBHOTO CS(EKTUBHOTO (YHKI[IOHATBHOTO HABaHTAXKCHHS
OpraHaM{ MICIIEBOTO CaMOBpPSAYyBaHHS € TakKOXK MpoOieMa IOB’sS3aHa 3 JIeJeTyBaHHAM ITOBHOBa)KEHB
MICIICBUMH aIMiHICTpaIlisiMu, HEe MIIKPITIICHNX aieKBaTHUM (DiHAHCOBHM 3a0e3MeueHHIM. Tak, MOKa3HUKH
YaCTHHW BHJIATKIB MICIIEBUX OFOJDKETIB Ha peaii3allifo JeJIerOBaHuX MOBHOBaxeHb ckianu: y 2010 p. —
25,6 %, y 2011 p. — 33 4 %, y 2012 p. — 37,4%, y 2013 p. — 38,7%".

st po3BUTKY Oynb-sikoi TepuTopii HEOOXimHI po3poOka 1 peamizamis BIANOBIAHOI cTparterii
ynpaBiiHHsS 11 (iHAHCOBUMH pecypcaMH, sfKa Ja€ 3MOTy HE TUIBKM BTIUIMTH i€l B JKWUTTS, a W 3HAUTH
Jokepeno (inancyBanHsa. OHaK, TPOOJIEMOIO YCIIITHOTO HAMIOBHEHS Ta BUKOHAHHS MIiCIIEBUX OFO/KETIB B
VYkpaini 3aBxam Oyna KOHIEHTpamis (PIiHAHCOBMX pPECYpCiB Ha IICHTPAIHLHOMY piBHI, JTOMiHyBaHHS
JepKaBHUX TpaHC(hepTiB, HU3bKa YacTKa OIOKETY PO3BHTKY, 3Ha4Ha AOTariiiHicTh 10 90 %, BHCOKWMIi
piBenb neHTpanizoBaHocTi 10 70-75 %’ .

Tak, 3ajeXHICTh MICLIEBUX OIOJKETIB BiJ 4acTKHM TpaHC(EpTiB 3 AepxaBHOro Oromkery y 2010 p.
cknanana 49,1%, y 2011 p. — 52,3 %, y 2012 p. — 53,6%. Iloka3zoBo, mo 2013 poky y miectu i3 27 perioHiB
gacTka TpaHc(epTiB i3 Aep:kaBHOTO OI0DKETY B 10X0Jax MicueBuX OrokeTiB nepesuuimia 70%, y cemu
perionax BoHa craHoBmia Big 60% mo 70%, y m’stu — Big 50% mo 60%, i nume B AeB’ATH perioHax —
menmre 50%"°. Takum umnOM, (iHAaHCOBA Ta yNpPABJIiHCHKA 3aJEKHICTH MICIIEBOrO CAMOBPSLYBAHHS Bif
LEHTPaJbHUX OpraHiB BUKOHABYOI BIaJW BECh Yac IMOTipUIyBasia SIKICTh HAJaHHS CYCHIIbHUX TOBapiB i
MOCYT, 3HWXKYBana e(EeKTUBHICTh MyONIYHOTO aaMIiHICTpyBaHHS Ha MICLSX, piBEHb HaOIMKEHHS
aIMIHICTPAaTHBHUX TTOCIYT JJIsS HACEJICHHS, pe3YIbTaTUBHICTh MICIIEBHX IPOTPaM COIIaTEHO-€KOHOMITHOTO
PO3BUTKY TOIIIO.

HoBa mopens dinancoBoro 3abe3meucHHs MICIIEBHX OFOKETIB, 3alPpONOHOBAHA B MPOEKTI MIOZ0
OIO/DKETHOI JEIeHTpati3allii, CrupsMoBaHa Ha HANaHHS MICIIEBUM OIO/DKETaM OIOHKETHOI aBTOHOMIi Ta
(hiHaHCOBOI CaMOCTIHHOCTI, 110, 0E€3yMOBHO, BIIOBiTA€ MPHHITUIAM CBPOIEHCHKOI XapTii MICIIEBOTO
caMoBpsiyBaHHs. BOoHa IpyHTYyEeThCS Ha HEOOXiTHOCTI MaKCUMAJILHO MOXKIUBOTO HAOJIMKCHHS HaJaHHS
rapaHTOBAaHUX TIOCIYT J0 iX 0e3MocepeTHFOTO CIOXKUBAYa Yepe3 PO3IIOAUT BUIATKIB MK OIO/DKETaMU BCIX
PIBHIB, III0 MOKJIMBE TIJBKH 31 301TBIICHHAM CTYIICHS CAMOCTIHHOCTI rpoManau y (hOpMyBaHHI, pO3TJII,
3aTBEPKEHHI Ta BUKOHAHHI MIiCIIEBUX OIOKETIB.

Pozmmpenns moxigHoi 6a3u MiciieBUX OFOJDKETIB Mepen0avacThCs MUISXOM Tepeaadi 3 JepKaBHOTO
OIO/DKETY IUTATH 3a HaJaHHSA aIMiHICTPAaTHBHUX IIOCIIYT; NEpPKaBHOTO MHTAa;, 30UIBIICHHS BiICOTKA
3apaxyBaHHs €KoJoridHOTro moaatky 3 35% mo 80%; 3apaxyBaHHS A0 MICIIEBHX OIOKETIB MOAATKY Ha
JIOXOJTA TPOMAJISTH 32 HOBUMH HOpMaTuBamu (60% —Oro/pKeTH MICT 00JlacCHOTO 3HAYCHHs, paiionu; 15% —
o6nacuHuit 6r0mKet, 40% — Gromker M. Kuesa)’. 3 101aTKOBHX pecypciB y Xomi pebopMu Micuesi paam
OTPUMYIOTH TIPaBO BCTAHOBIIOBATH CAMOCTIHHO BJIACHHW 3€MENbHAN TIOAATOK 3 TEepeJaHHsIM 0
FOPUCIMKINT KOKHOI pajd BCiX 3eMellb BIAMOBIAHOI rpoMaan. TakoXk MICIEBi OFOKETH MOXYTh OyTH
MOTIOBHEH] KOINTaMM 3 MICIIEBOTO MOAATKY HAa HEPyXOMe MaiHO (paja BU3HAYAE HOTO CAMOCTIHHO), Bif

" Pubak, A.L (2011). Cran Ta nepcrekTuBy pedopMyBaHHs my61iuHOi agMinicTpanii B Ykpaini. Iizes:
Haykosui sichux, 47,597.

* Cno6Goxkan, O. Ky/u 3HHKAI0Th FPOLI TepUTOpianbHuX rpoMan? J3epkano mudichs.
<http://gazeta.dt.ua/internal/kudi-znikayut-groshi-teritorialnih-gromad-abo-chomu-nevpinno-znizhuyetsya-
yakist-zhittya-v-naselenih-punktah-ukrayini- .html> (2015, »xoBTens, 20).

3 Kocriok, T.C. Jletentpanizaris BIagn: Moaenb st YKpainn. CniteHoma Kpawux ciyscbosyis Ypainu.
<http://kds.org.ua/blog/kostyuk-ts-tvorcha-robota-detsentralizatsiya-vladi-model-dlya-ukraini> (2015,
JKOBTEHB, 10).

* I[lepedymosu ma npaxmuku peanizayii pegpopm na pezionansromy i micyesomy pisnsx (2014). Kuis: HIC]L, 8.

*KopoTkHuii ormsix pehopMH MICIIEBOTO CaMOBPSILYBAHHS Ta TEPUTOPianbHOT opramisaiii Biamm B Ykpaini. Caiim
Incmumymy I'pomaosncoroeo Cycninbcmea. <http://www.csi.org.ua/?p=5879> (2015, xoBTteHs, 10).
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npoaaxy naabHOro Ha A3C, alIKOroIbHHX Ta TIOTIOHOBUX BHPOGiB (Bix 2% 10 5%)'.

Ha cygacHoMy erari po3BUTKY NpUAHATI 3MiHN 10 IlomaTtkoBoro ta bromkeTHOTO KOEKCiB YKpainu
BXXK€ YAaCTKOBO CTBOPWJIM YMOBH IS PO3IIUPEHHS MEX (HiHAHCOBOI CAMOCTIMHOCTI TpoMamd Ta ii
MPEICTaBHUIIBKUX OpraHiB. 3a mepiie miBpiaus 2015 poky HaaXOMKEHHS JI0 3aralibHOTO (DOHIY MicCIIeBUX
OIO/DKETIB CATHYTM Onm3bko 44,6 MupA TpH, 0 CTaHOBUTH 60,7% Bil pIYHOTO OOCATY HAIXOIKCHB.
bromkeTtHa mereHTpamizaris 3a mepire mBpigds 2015 poky 30UTbIOIMIA TOXOAW MICIIEBHX OIODKETIB Ha
37%”.

Oco0nuBicTiO peopMyBaHHS MiKOIOKETHUX BITHOCHH B YKpaiHi Mae OyTH Oe3yMOBHA BiJMOBa
BiJI MOCTIHHOT JOTAIIHHOCTI MEBHUX MICIIEBUX OIO/PKETIB 3a paxyHOK iHIUX. BBakaeThcs 3a JOIMITBHE
opieHTyBaHHS pedopMH Ha OOOB’S3KOBY HASBHICTb Yy CTPYKTYpi MdOXOIIB JOTAIliHUX OIOKETIB
ANBTEPHATUBHUX JpKepen ¢inaHcyBaHHs (Hampukian, 10—20% KOIITIB MarOTh HAJAXOIUTH JO MICIIEBOTO
OIO/DKETY 32 PaxXyHOK T'PAHTIB, MO3WKOBUX KOIITIB, iIHO3EMHUX 1HBECTHIIINA TOIIO). ¥ Maii0yTHROMY Taka
IIPaKTHKa Ma€e GYTH TOMIHPEeHa Ha BCi MicieBi 61opkeTn YKpainu .

KnrouoBuM HampssMoMm pedopMaliiHUX 3MiH IOBHHHI CTaTW Mepexil BiJ MNaTepHalIiCTCHKOI
napagurMu poii JepkaBu y (opMyBaHHI (piHAHCOBHMX pecypciB MicLeBOi TpoMaaM IO TapMOHIHHOTO
OaylaHCy 3arajqbHOJIEPKaBHUX Ta PETIOHATBHHUX IHTEPECiB, IHTEPECIB KOHKPETHUX TPOMaJ, PaIlioHaILHOTO
BHKOPHCTAHHS BJIACHOTO MOTEHITIAy TepuTopiii. Peamizais mpaBa opraHiB MiCIIEBOTO CaMOBPSTyBaHHS Ha
BIIACHI aJickBaTHI (DIHAHCOBI pecypcH, SKUMH BOHH MOXYTh PO3MOPSKATACS y MEXKax BIIACHUX
ITOBHOBAXEHB TO3BOJIMTH IOJIOJIATH TIPOOJIEMHICTh B3a€EMOBITHOCHH Jlep)KaBHOI Ka3HA4YCHCHKOI CITy:KOU
Ykpaiau Ta MiCIIeBOi BJIaJ¥ 010 BUKOHAHHS MICIIEBHX OIODKETIB.

lonoBuuMu npoOnemMamu  peQoOpMyBaHHS CHUCTEMH BIZHOCHH MDK LEHTPOM 1 perioHamu
3aJTUIIAOTHCS BIICYTHICTH i BIIKPUTOCTI JO CYCIUILCTBA (HEMOXKIIUBICTh TPOMAJSH Ta 3HAYHOI YaCTUHHU
EKCTIEpPTiB OTPUMATH JOCTYII O MTOKYMEHTIB), 3aKPUTICTh PO3POOKH MPOEKTY 3MiH 10 OCHOBHOTO 3aKOHY
(10 0OroBOpeHHS TPOCKTY 3MiH MPAKTUYHO HE JOJYYWIM KIIOYOBUX CTCHKXONIEpiB pedopmu
JEeIeHTpalli3alii — JeMyTaTiB MICHEBUX pajl, MICBKUX, CENHIIHUX 1 CUIBCBKMX TOJIB, YHWHOBHUKIB
nepkamMiHicTparlii Tomo). ToMmy BHeceHHs 3MiH 10 KOHCTHTYIIIT y 9acTHHI AeTieHTpami3amii He TapaHTye
iX yCIiImHy IMITIEMEHTAIlif0, OCKUTbKHA 0e3 aKTHBHOI B3a€MOJIi BIaaM i3 CTEHKXOJAepaMH BOHA MOXKE
HAIITOBXHYTHCH Ha aKTUBHUH OMip 3 IXHBOT'0 OOKY Mij yac peasnizalii NpUHHATHX MMOJI0KEHb Ha MPAKTULI.

TakuM YMHOM, NPUHIMUI CYOCHIIAPHOCTI € MPHUHIMIIOM 1HCTUTYLIOHAJBHOI OpraHizaiii BiIagu 1
YIPABIHHSA B JEMOKPaTHUHMX JepikaBaX. MOro 3acTOCYyBaHHsS BHCTYIA€ CBOEPIZHMM iHIMKATOPOM IS
BHOKPEMJICHHS KOMITCTEHIIIHHUX TIOBHOBAXKEHB, SIKi MICIIEBI OpraHy CIIPOMOKHI BUKOHYBATH €(DEKTHBHO.

[IpoBeneHe AOCTIKCHHS Ja€ MiJICTAaBU CTBEPIKYBAaTH IMPO HASBHICTh NMEBHUX JIOKA3iB BTiJICHHS
MIPUHITUIY CYOCHTIapHOCTI y 3MIMCHEHHI OpraHaMH MICIIEBOTO CaMOBPSAYBaHHA YKpaiHH y CBOid
nismeHOCTI. BHeceHni 3Minm 1o IlogatkoBoro Ta bBrOmKeTHOTO KONEKCIB 3amodyaTKyBald IIPOIeC
JeleHTpanizamnii, a caMe po3LIMPEHHs MpaBa MicLEBOi BIayu Ha BIAacHi afeksaTHi (iHaHCOBI pecypcu. Lle
CTBOPIOE YMOBH 1 Ja€ MOXKIMBICTh OpraHaM MICIIEBOTO CaMOBPSAYBaHHS CaMOCTIHHO BHPOONATH 1
MIpUMaTH YIIPABIIHCHKI PIIEHHS Ta 3IMCHIOBATH YIIPABIIHCHKI Mii MO0 BHPIMICHHS MUTaHb MiCIIEBOTO
3HAYCHHS, Crpusie (POpPMyBaHHIO BITUYTTS BIAMOBIAAIBLHOCTI 3a X NPHUHAHATTS, a OTXKE, TapaHTYE
ABTOHOMHICTh (DYHKI[IOHYBAaHHS CHCTEMH MiCIIEBOTO CAMOBPSITyBaHHS.

VY Tol ke yac iCHyBaHHS (PIHAHCOBOI 3aJICXKHOCTI MICIIEBHX paj, iX HEMOXJIMBOCTI BIUIMBATH Ha
(dbopMyBaHHA MiCLEBHX OIOJDKETIB, HE3aBEpILEHICTh Mpolecy o0’ €IHaHHA I'POMaJ, BiACYTHICTH NOCBiTy
myOJIYHOTO aAMIHICTPYBaHHs; AOMIHYBaHHS 3aKPUTOCTI i HENMPO30POCTI MICLEBUX OpPTraHiB TajlbMYIOTh
IHHOBAIlIMHANA PO3BUTOK TEPUTOPIA 1 HE MO3BOJISAIOTH OINEPATHBHO Ta PE3YNBTATHBHO BHPIIITyBATH
aKTyaJbHI TUTAHHS SKICHOTO OTPUMAHHS TIOCITYT HACEIICHHSIM.

B nepcnektuBi 30araueHHs 3MIiCTy MPUHIUITY CyOCHIIapHOCTI MOBUHHO OYTH PO3MIMPEHO aHai30M
MEXaHI3MiB y9acTi TPOMAJISIH Y MIPUIHATTI PIiIlIcHh Ha PiBHI MICIIEBUX paj] Ta KOHTPOJIO 3a iX BUKOHAHHSM,
IHCTUTYTY BIJMTOBITATHHOCTI MIEITyTATIB MICIIEBOTO PIBHS Iepes] BUOOPIIMHU, OTICPATUBHOCTI BHPIMICHHS
MUTaHb PI3HOTO 3HAYCHHS, 1HPOPMOBAHCTh TPOMAJTH CTOCOBHO iX IMpaB Ta MOXJIMBOCTEH PO3MIMPCHHS
JOCTYIy 110 IyOmiyHoi iHdopmariii.

! Tapait, B. (2015). Bromker MicIieBoi pamy B yMOBax AeLeHTpaisalii. / poyadsnceie cycniteemeo, 1 (19),9.

? BlojuKeTHA JeLEHTPaIi3altis: JOX0IM MiCIIeBIX OI0pKeTiB 3pocin Ha 37%. Jeyenmpanizayis enaou.
<http://decentralization.gov.ua/news/item/id/415> (2015, xoBTens, 20).

3 KosGaciok, F0.B., Bamenxo, K.O., Tonkoearos, B.B. (2014). Micyese camospsdysanns é Yipaini: cyuacnuii
cman ma ocHosHi Hanpamu modepuizayii. Kuis: HAJTY, 19.
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STRATEGIC OBJECTIVES OF REGIONAL
INNOVATION POLICY AND MEANS
OF ITS IMPLEMENTATION

The article deals with methods of overcoming economic crisis in Ukraine by means of
development and implementation of modern methods and forms of government innovation
management, creation of conditions for its activation and effective development. The regulatory
function of the state in the field of innovation and investment development in the region has to
become strategic and thus may help to resolve the problem of stimulation of venture capital
firms that have high innovation potential. In the period of significant transformation it becomes
highly important to have qualified experts who are motivated to develop and implement new
advanced energy technologies, create new high-tech products. Therefore, management of
intellectual capital, creation of training and retraining are very important for regional innovation
development.

Key words: regional innovation policy, innovation, governance, innovation management

Economic growth of the country, its competitiveness in the world market and its national security is
no more determined by the amount of physical resources. It mainly depends on how society can create and
effectively use intellectual factor to develop innovation and innovation processes both within the national
economy and at the local level. It is also impossible for the modern Ukraine to solve the key socio-
economic issues without productive use of scientific and technological potential, its restructuring and
formation of the national innovation system basis. Domestic economy reform practice has shown that the
market cannot resolve all the problems of overcoming the degradation of production technological base and
the formation of new technological structures, so necessary for sustainable economic growth in our country
and its regions. All this determines the need to strengthen the state's role in supporting economic innovation
processes and innovation management in general. The effective economic policy formation along with
innovation policy becomes more and more important.

Therefore, one of the main tasks of economy development and overcoming the economic crisis in
Ukraine will be the development and implementation of modern methods and forms of government
innovation management, the creation of conditions for its activation and effective development. The
regulatory function of the state in the field of innovation and investment development in the region has to
become strategic shortly. Modern literature focuses mainly on structural sense of innovation policy in
modern Ukraine which is not enough to achieve economic development. The problem of innovation policy
structural content is important. However, currently the development of innovation policy official documents
is not as important as formation of an effective system of state relations among participants of the
innovation process.

Scientific efforts of J. Galbraith, Karl Marx, David Ricardo, B. Santo, A. Smith, M. Tugan-
Baranovskyi, P. Drucker, B. Twist, P. Nixon, G. Lesser, K. Knight, V. Alexandrov, A. Prigogine and others
have brought significant contribution to the innovation theory of economic development.

The problems of innovation and improvement of innovation policy have been analyzed by
representatives of leading national scholars, among them: Z. Adamanova, O. Amosha, L. Bezchasnyi,
O. Veklich, A. Galchinskyi, M. Haman, V. Geets, B. Danylyshyn, O. Datsii, M. Koretskyi, M. Krupka,
A. Kuzmin, V. Miller, V. Ossietzky, O. Tyvonchuk, A. Fedoryscheva, V. Chizhov, and others.

Despite scientists’ great attention to the problems of innovation, still there are quite a lot of
unresolved problems which hinder economic growth. There is lack of researches on political and economic
aspects of innovation policy; theoretical study and practical implementation of innovation policy does not
meet the current stage of competition; the role of a strategic approach to public innovation policy is not
fully investigated; no systematic approach to building market-oriented infrastructure systems has been
developed; a coherent national innovation system has not been built in Ukraine yet. Not enough attention is
paid to legal problems of the innovation policy and innovation activity; studies on theoretical and practical
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aspects generalization are still missing.

The aim of the article is to provide a scientific and theoretical analysis of the innovation policy
implementation at a local level.

According to the strategic monitoring of regional development, conducted between January and
December 2011, the National Institute for Strategic Studies highlighted some positive trends in regional
development. Among other trends, there was a rapid growth in industrial production in 20 regions; an
increase of agricultural production in all regions of Ukraine; an increase in the volume of construction work
in 19 regions; an increase in investment in fixed assets in January-September in 21 regions of Ukraine.
Despite all these positive trends, we can say that they had a pronounced extensive and unsustainable
background. Improved dynamics in basic industries and exports activation occurred primarily due to
positive dynamics on the world market industries Ukraine specializes in. In particular, exports of goods
from Dnepropetrovsk, Donetsk and Luhansk regions increased by 29.6%, 31.0% and 95.7% respectively in
January-December 2011.

Exports of ferrous metals has increased dramatically for more expensive products and reduced for
low-level processing. The share of metallurgy, coke, petroleum products, chemicals and petrochemicals,
and mining industries increases in regional structure of industrial production'. It has to be mentioned, that
dominance of extensive type of management at the local level, the lack of legal framework and national
strategy for regional development prevent the innovative development in the country. Lack of structural
innovative development aimed at improving the competitiveness of regions, based on the fact that there is
no long-term national strategy for technological breakthrough as a whole, which would unite the efforts of
all forces of society.

Organizational support of regional policy implementation remains critically ineffective and it can be
seen out of the following:

- the bases of regional policy as a component of socio-economic policy (including lack of the law on
the principles of regional policy) have not been legally defined yet;

- there is still an unsettled state in departmental structure of regional policy;

- no strategic vision of regional development has been developed yet; the majority of program
documents of Ukraine's regions is just a declaratory one;

- basic provisions of the current National Strategy for Regional Development until 2015 (approved
by the Cabinet of Ministers of Ukraine No. 1001 of 21.07.2006) do not fully meet the new challenges of
systemic socio-economic modernization of Ukraine, it does not take into account the growing difference in
the levels of socio-economic development of regions and their implications, the potential of modern
mechanisms and tools to overcome regional disparities; stages of above strategies do not determine long-
term trends of regional development (2020), and the strategy requires coordination with modern European
institutional approaches to the regional policy?;

- continuing conflicts between local governments and local administrations in terms of available local
resources management still remain;

- the procedure of creation and operation of the Regional Development Fund with the purpose to
finance medium-and long-term investment programs for regional development has not been legally
regulated.

Thus, the ineffectiveness of regional redistribution of resources and income, lack of innovation and
structural changes of regional economies, inefficient financial mechanisms to overcome socio-economic
underdevelopment of regions enhance uneven development, prevent economy restructuring and
modernization of production based on the new technological order. The factors mentioned above also resist
establishing harmonious interaction between the center and regions in the post-crisis period of the national
economy recovery.

In order to provide an adequate response to the challenges of the post-crisis period and prevent
potential crises, regional policy should aim at creating a favorable environment for development of regions,
which includes:

- creation of institutional conditions to stimulate economic growth, elimination of administrative

" Ananimuuna sanucka. Cmpameziunuii monimopune pezionanvno2o poseumky (civens-epyoens 2011p.) (2012).
Kuis.

2 Excnieptaa monosins HIC] mo [ocnanns [pesnnenra Ykpainu B. SInykoBuda 10 YKpaiHCHKOTO HAPOIY
(2010). Cmpameeiuni npiopumemu, 2 (15).

110



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

barriers for business development, including new, innovative directions;

- development of regional and international cooperation, the implementation of regional cluster
initiatives capacity;

- investment reforms implementation, improving the investment climate, formation of innovation-
oriented investment projects, creation of new instruments for investment funding;

- diversification of financial support sources for regional development; rational rearrangement of
state, local, private and international funding;

- innovative development of agricultural sector, implementation of the export potential of agricultural
production at the regional level.

That said, the normalization of the regional and sectoral, national and local proportions, achieving
improvements in terms of innovation development at the macro level and at the local level have to become
a reference point for the government policy in the regional socio-economic development.

National strategy of the technological breakthrough has to be implemented in the following main
areas: solving problems of general nature as well as special assignments generated at the regional strategy
of technological breakthroughs that are aimed at solving problems of specific economic activities, as well
as problems at the local level. In our opinion, among the issues mentioned above, the most important is to
identify priorities for innovation in Ukraine in general and in the regions, in particular. Identification of
major areas of innovation, legal and tax support of innovation activity, helping businesses to attract
investments, development of venture funding — these are the most effective forms of state regulation of
innovation at both the country and regional levels. These forms should determine the modern development.

It is very important to intensify cooperation on macro and micro levels in international scientific and
technological cooperation. The main driving force of this process is general economic, financial, social
interests of the state, and the interests of individual businesses at the local level. The state's role in this
process is, on the one hand, to attract and promot leading industries of the region, on the other hand, to
guarantee parity and mutually beneficial cooperation between Ukrainian and foreign businesses. The
national interests and rights of R&D products' owners can be protected only under these conditions.

Another component of the steady innovation development of the region is a technological forecast
system implementation along with the development mechanism implementation, especially at the regional
level. The main means of innovation policy implementation in this area is to create a working group of
experts in the most important areas of the region, which should include high-level specialists. A group of
system analysts should organize and manage their activity. Also, their tasks are to analyze, organize and
provide suggestions in the form of draft legislation for local authorities.

The main weakness of the Ukrainian economy is a poorly organized transfer from developed
innovative product to production. One of the innovation policy means is to attract industrial, commercial
banking and capital to powerful amalgamations that can implement the mechanism of innovations transfer
to production.

The basis for innovation policy should be the creation of financial-industrial groups, including
multinational and holding companies, scientific technological centers, techno and industrial parks, leasing
firms. These organizational structures have to become the core of the innovation process. Some of these
structures have already been developing in Kharkiv, Ivano-Frankivsk, Odesa, Donetsk regions. Today it is a
common practice for developed countries to have theoretical and practical achievements in the field of
innovation in regions. Thus, in some Russian regions enterprises refuse from subsidies and take measures to
increase competitiveness and improve their business environment, which is regulated by the state. The main
emphasis in their activities is aimed at developing the infrastructure that provides business, technology
transfer, development consulting services. This is how the transition from exogenous to endogenous
regional policy is performed.

Thus, the main objectives of the regional policy are as follows:

1. Selection of effective, sustainable strategies for a particular region and priorities of innovation
sphere in the implementation of innovative technologies and projects which are most influential in the
process of production and competitiveness of innovative products.

2. Coordination of government actions at all levels in order to develop a comprehensive approach to
innovative development, effective functioning of innovation system and state innovation policy realization.

3. Concentration of organizational measures and resources in priority areas of innovation sphere and
ensure the unity of the state scientific and technical, innovation policy in order to increase demand for
industrial production of scientific and technological achievements, to attract free capital to finance
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innovative projects.

4. Preservation and development of innovative potential and move towards higher technology.

5. Creation of training and retraining in the field of innovative entrepreneurship; support of leading
scientists and research teams in various industries.

6. Ensuring of favorable environment for innovative activities promotion; solving problems of
intellectual property, inventions and patent licensing operation; evaluation and remuneration of intellectual
work of research organizations, technology parks and other innovative companies; promotion of
international cooperation in the field of innovation, foreign trade and collaboration with foreign partners
research and business activities, etc.

7. Use in the real economy of competitive products, computer technology and automation of complex
innovation processes.

8. Development and implementation of the innovative image of the region.

Selected strategic goals are interconnected, and each has an independent significance with a view to
establishing interactions among innovation economy, the government and social sphere. The task is quite
difficult to perform in the current situation.

The basis of the strategy of economic and social development of regions of Ukraine should be based
on the following areas of development:

* creation of economic incentives and institutional regime to encourage and effective use of science
achievements in all sectors of the national economy, taking into account regional particularities;

* development of already existing and new regional innovation systems;

« formation of interaction among business, science and education; formation of innovative culture at
regional level.

The system of measures to improve personnel management includes:

* To develop a mechanism to motivate people involved into the innovation process. It can be based
on the stimulation of an initiative and creativity (invitation of companies personnel to participate in
academic competitions; graduate students - in competitions etc.).

* To establish effective mechanisms to promote regional industrial upgrading of enterprises, which in
its turn, should positively affect the development of industrial potential of the country. On the other hand, it
requires constant mandatory professional development of personnel.

* To develop new and improve old methods of management of engineering teams.

Nowadays it is highly important to stimulate venture capital firms that have high innovation
potential. In regional terms, these are not only some small businesses, but also divisions of large enterprises
that are suitable for this purpose.

In the period of significant transformation it becomes highly important to have qualified experts who
are motivated to develop and implement new advanced energy technologies, create new high-tech products.
Therefore, management of intellectual capital, creation of training and retraining are very important for
regional innovation development.
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BUHUKHEHHS TA ®YHKIIOHYBAHHS IHCTUTY
INPEQEKTA B €BPOINEMCBKUX KPATHAX
HA MPUKJIAJI NOJBIII (IOCBIA JJI51 YKPATHHN)

Oleh Brovko
V. N. Karazin Kharkiv National University, Ukraine

APPEARANCE AND FUNCTIONING OF THE INSTITUTION
OF PREFECT IN EUROPEAN COUNTRIES ON THE EXAMPLE
OF POLAND (EXPERIENCE FOR UKRAINE)

The article investigates the appearance and functioning of the institution of prefect in European
countries such as Poland, France, Italy and Romania. It lays special emphasis on the features of
dualistic model of governance in Poland as well as the main tasks and authorites of the voivode.
The article also analyzes changing of the legal status of a voivode and its main functions after
implementation of the administrative-territorial reform in 1998 in Poland. It also conducts a
comparative analysis of political traditions in Poland and Ukraine regarding the post of the
representative of the central authority in the region. The author assess the bill "On Amendments
to the Constitution of Ukraine (concerning the decentralization of power)" regarding repeal of
local state administrations and introduction of the institutions of prefects in the context of
reasoning of the European, mainly, Polish experience .

Key words: prefect, voivode, Poland, France, Ukraine, the institution of prefect, decentralization.

AkrtyansnicTs. He3Bakaroun Ha HamaranHs pedOopMyBaTH aAMIiHICTPAaTHBHY CHUCTEMY B HampsMmi
HaOMMKEHHS N0 €BPOICUCHKUX CTAHIAPTIB YIPaBIiHHS, YKpaiHa MOTENep 3aHIIAETHCS HAIMIPHO
LEHTPali30BaHoO0 jAepkaBoto. [IpuknazoMm yaockoHaneHHS Hee()eKTHBHOI CHUCTEMH IyOJi4HOTO
yIpaBiiHHS B YKpaiHi MOXKe CTaTH JOCBIJ €BPONEHCHKUX KpaiH, mepeayciM mocin [lompii, ska ycHimHoO
npoiiuia NUIAX 3 JeleHTpami3amii Biaau, IMepelaBild IOBHOBXXCHHS CAMOBPSIHAM OpraHaM Ha
MICIICBOMY PiBHI Ta 3MIHUBIITH ITOBHOBAXCHHS MPEACTABHUKA YPSAIY B PETiOHI — BOEBOIU — 3 BUKOHABYO —
aJIMiHICTPAaTHBHUX HAa KOHTPOJLHO — HATJISOBI.

Cryninp HaykoBOi po3poOku 3apyOiKHHMIA AOCBiN oOpranizamii Ta poOOTH IHCTUTYTY mpedekTa
JOCITIKyBaJla BEJIUMKAa KUTBKICTh SK €BPONEHCHKMX TaK 1 BITYM3HSHUX BYCHHMX. Ha ocoOnuBy yBary
3aCIyroBYIOTH mparli Takux BYeHHX sk ['. Apmao, T.Ilanuenko, A. Ckibinbcki, M. Cren Ta iH. B cBOix
poOoTax BOHHM JOCHIKYIOTH 0COONHMBOCTI (DYHKIIOHYBaHHs PETiOHANBbHOI Ta MICIeBOI Biaau B KpaiHax
€Bpony, aKIEHTYIOUN YBary Ha MOMJIMBOCTSIX BUKOPUCTaHHS OKPEMHX aCTEKTIB €BPONEHCHKOTO JIOCBiTY
pebopMyBaHHS JepKABHOIO YIIPABIIHHSA B YKpaiHi.

OOpanuii YKpaiHOIO HUISIX €BPONEHCHKOI iHTerpamii mepeadavae moOymOBY CHUCTEMH ITyOJIi4HOTO
VIpaBIJIiHHS, 3aCHOBaHY Ha €BPONCHCHKUX TPHHIUIAX, IO 3YMOBJIIOE HAJ3BHYAHY aKTyallbHICTh
TOCIIDKEHHST MocBixy Ilombmmi MIOA0 BIOCKOHANCHHS JEpPKABHOTO YIPABIIHHS Ta BIPOBAKEHHS
IHCTUTYTY TpedeKTa.

Mera cTaTTi mpoaHami3yBaTH Ta y3araJbHUTH JOCBiA (DYHKIIOHYBaHHS 1HCTUTYTY NpedeKTypH B
€BPOIIEUCHKUX KpaiHax, mepeayciM gocBia [1ombIi mo0 3ampoBapKeHHS MOCaI0BOi 0CO0w, sIKa 3MiHCHIOE
aJMIHICTpaTUBHUI HArsAA 3a MiSUIBHICTIO OPraHiB MICLIEBOTO CaMOBPSIYBaHHS — BOEBOAM, Ta OLIHUTH
MO>KJIMBICTD BIIPOB/IXKCHHS BiAMIOBITHOTO TOCBiAy B YKpaiHi.

BianoBigao 10 MeTH poOOTH OYyJIM TIOCTABIICHHI HACTYITHI 3a1a4i:

1) PosrisinyTu GyHKIIIOHYBaHHS IHCTUTYTY IpedeKTa B €BPONCHCHKUX KpaiHax;

2) [IpoanamizyBatu QyHKIIii, TOBHOBaXXCHHS Ta MisIbHICTh BOEBOIU B [lombi;

3) Jlatm OIiHKY 3aKOHOJABYMM 3MiHaM B YKpaiHi CTOCOBHO JEICHTpaji3amii Ta BHU3HAYUTH
MOXUIMBICTh BUKOPUCTAHHSI MIOJIBCHKOTO JOCBITY B TTOAANBIIIOMY peopMyBaHHI.

Bapro Bim3HaunTH, mo iHCTUTYT npedekTiB Oy crBopenuit 17 motoro 1800 poxy Hamomeonom
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Bonanaprom micns aep:kaBHOTO HepeBopoTy 9 aucronana 1799 poky, skuii 3p0OHB HOTO TIIaBOIO JICPKABH.
Ilpedexr B Toif wac OyB CTapmIMM MPEICTAaBHUKOM IIEHTPAJIBHOTO YpSAY, a TaKoX TOJIOBHHM
aIMiHICTPaTOPOM B JemapTaMeHTi. JOro MOBHOBAXKEHHS PO3IIOBCIOKYBATHCH HA TEPUTOPIIO, SKa
HasuBasach npedekrypa. CrouaTky npedekTH Majid MaKCUMaJibHi MOBHOBAa)KEHHS, alie 3 4acoM iX Biazaa
nocTynoBo odMexxyBanacs. [Ipu npoMy cyOnpedexkTr TpaJuliifHO MpalfOIOBald B SIKOCTI MOMIYHHKIB B
oKkpyrax (MIpo3IiiB y AeHapTaMEeHTI) i KePiBHUIITBOM 1 KOHTPOJIEM MPEQEKTY.

Y 1980-x pokax, mig dac mnpesuaeHctBa Dpancya Mirtrepana (1981-1995 pokm) BimOymucs
¢byHIaMeHTabHI 3MiHM B poii npedekTa i cydnpedekra. Hanzsuuaiino nentpamnizorana I1'sta Pecybmika
ITOCTYIIOBO ITPOBOJIMIA TIPOIIEC MEIIEHTpaTi3allil MUIIXOM CTBOPEHHS PETiOHIB 1 JeIeTyBaHHS ITOBHOBAYKEHb
LIEHTPaJIbHKUX JCPIKaBHUX OpPraHiB perioHam, JaenapraMeHTaM i komyHaMm. Lle mpuBeso 1 10 3MiH (QYyHKIiH
npedekrta. BiH sk 1 paHile 3aJUIIMBCS BUILIUMM NPEACTABHUKOM JEp)KaBU B JIENapTaMEHTI, aje BTpaTHB
BCEMOTYTHIO ()YHKIIiIO TOJOBHOTO aJMiHICTpaTopa. 3amicTh LbOTO, BiH OTPUMAaB KOHTPOJIbHO-HATJISAOBI
(dbyHKIii Hag opraHaMH MICIIEBOTO CaMOBPSIyBaHHSI. 3 THX YaciB BiH € MPEIACTABHUKOM 1 3aXHCHUKOM
iHTEepeciB LEHTPaNbHOrO YpALy B perioHi Ta 3000B'si3aHuil iHGOpPMYBaTH ypsa Ipo CTaH CIOpaB y
JeTapTaMenTi, a TakoX JOBOAWTH MOJITHKY YpsIy B MICIEBUX BHOODHHMX OpraHiB i COpUSTH iM Yy
MIPOBEICHHI ITi€l MomTHKH. [IpedekT He mpuB’sI3aHNN 10 KOHKPETHOI TEPUTOPIi - y OYIb-SIKHA MOMEHT BiH
Moxe OyTH mepeBefieHrni Ha poOOTy B OyIb-IKHI IHINWIH JemapTaMeHT, Ha 1HITy poOOTy abo B pe3epB 0
MPU3HAYCHHS HE3aJEeXHO BiJl CBOro Ha Te OaxaHHsA. SIK MpaBuio, CIyXOOBELb, SIKUH MOTPAUB y KOPITYC
npedeKTiB, 3HAXOIUTRLCS Ha IIilf TTocasli JOCUTh JOBTO, YaC BiJl Yacy 3MiHIOIOUH JCTTapTaMEHTH.

Orxe, ¢paHy3pkuil IpedeKT - IepKaBHUN CIIyKOOBEIb BUCOKOTO PaHTy, a HE MOJITHYHUH Iisd.
Bin npusHauaetses ykasoM [IpesnsienTa, monepeHp0 CXBaIeHHM Ha 3acifanui Pagu Minictpis ®panii'.

Omnmparouuch Ha (ppaHIly3pKy MOZETb YIPaBIiHHS 3 YacoM 1 iHIII €BPOMEHCHKI AEp:KaBU MOYaIN
CTBOPIOBATH IHCTHUTYT IpedeKTa. 30kpeMa, B Itamii, mpedeKT € MpeacTaBHUKOM JIeP)KaBU B IIPOBIHIIIT, HOro
o(ic Takox HazuBaerbes llpedextypa. Cxoxi odicu Bke icHyBama mia pisHUMH Ha3BaMu A0 00'€IHAHHS
Itanii (1861) (manpuknan, B KopomiectBi O6ox Cummniii Bin OyB Ha3Banwmii «Intendente»); B IliBHiuHI#
ITamii, Bin OyB iMmoproBanuit 3 @panrlii mig yac HanoiaeoHiBChkux okynariii (1802). CroromHi iTamiichkuii
npedeKT Biirpae polb MocepeIHNKa MK MyHIIUIATITETAMH Ta iHIIMMHI MiCLCBUMHI OpPraHaMH BIIan .

VY Pymynii, nounnatoun 3 1864 poky, npedekT € npu3HaueHUM NpPEACTAaBHUKOM ypsiAy B OKpy3i i B
MyHinunaiaiTeri byxapecr. [Ipedekt npencrapise HalllOHATBHUN yps Ha MICIIECBOMY PIiBHI, JIFOYH B SAKOCTI
CIIOJIYYHOI JIAHKW 1 CIpHUSE€ 3MIMCHCHHIO HAIIOHAJHHUX IUIAHIB PO3BUTKY 1 YMPaBIiHHA IIPOrpaM Ha
MiCIIeBOMY piBHi".

[HCTUTYT TpedekTypH y CIONyYeHH] 3 OpraHaMy PerioHaILHOTO a00 MPOMDKHOTO CaMOBPSIYBaHHS
HUHI Ma€ MICIle y TOMY 49U iHIoMy BUTIIsAmi Takox B Jlamii, Icmanii, Himepmannax, Hopserii, [Tonpmi,
[Mopryramii, Typeuunni, YropmuHi, [lIBerii. 3ynmuaumMocs ORI TeTaThbHO caMe Ha MOJBLCHKOMY JTOCBII,
1ie IHCTUTYT MpedeKkTypH y Cy4acHOMY pO3YMiHHI BUHHK HOPiBHSHO HEAABHO HA OCHOBI TPaJULIHHOTO IJIst
[TonpIIi iIHCTUTYTY BOEBOJIH.

Ilepenycim 3a3HauMMoO, L0 IOCaJa BOEBOJAM BHHMKIIA IIE 3a YaciB MEPLIMX MOJIbCHKUX NPABUTEIIIB
IT’sictiB 1 mo 14 cTomitTs Oyia HaMBHIIOK MOCANOI0 B JepkaBi. BoeBoga BUKOHYBaB aIMiHICTpaTHUBHI Ta
BIHCBKOBI (PyHKIIi1, 3aiiMaBCs MUTAaHHAMH CYAOYHMHCTBA,0yB WieHOM ceHaTy. [locaga BoeBoau mpoicHyBana
mo 1795 p., no tperboro posairy Pedi Ilocmommroi . Mixk 1807 - 1832 pp. BoeBoma y BapmmaBcbkomy
KHs3iBcTBI OyB mOYecHUM THUTYJOM. 3HOBY iHCTUTYILSl BOEBOIM 3'ABMIIACS B MKBOEHHHWH mepiof i Oyna
OpraHoM 3arajbHOI JAepKaBHOI anMiHicTpamii y BoeBoAcTBi. 3a vaciB Iloabcbkoi HapogHOI pecmyOIiku
BoeBoga OyB Hacamrepell BHKOHABUMM 1 pO3MOpSAYNM opraHoM HarioHanbHOI pagm Ta OyB
BIIMIOBIIaTFHUHN 32 TUTAHYBAaHHS COIIAJIGHO - €KOHOMIYHOTO PO3BUTKY perioHy Ta Oromkety. Ilicas 1990
POKY BO€BOJA OYOIIIOBAB YPSIOBY aaMIHICTpalil0 B BOEBOJCTBI i OyB OpraHOM BHILOTO CTYHEHS IO
BIJTHOIIIEHHIO JIO:

! Report on European practice and legal Framework on prefect institution, local goverment in emergency
situations. Pada €sponu: pozsumox micyegoi demoxpamii ¢ Yxpaini. <http://www.slg-coe.org.ua/wp-
content/uploads/2015/10/CoE-REPORT _On-European-practice-and-legal-framework-on-prefect-
institution_local-government-in-emergency-situations CELGR-LEX-2 2015 .pdf> (2015, muctoman, 10).

? Armao, G. The Role of the prefect in the Italian legal system. School of advanced studshttp:/sas-
space.sas.ac.uk/5611/1/2083-3026-1-SM.pdf> (2015, aucronaxn, 10).

3 Country profile Romania. UCLG. The Global Network of Cites, Local and Regional Government.
<http://www.cities-localgovernments.org/gold/Upload/country profile/Romania.pdf> (2015, muctonaz, 10).
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- KEpIBHHUKIB palfOHHUX yCTAaHOB YPSIO0BOI 3araibHoi aaMiHicTpaii;

- OpraHiB TEpPUTOPIATLHOTO CaMOBPSAYBaHHS B cdepi BUKOHAHHSA 3aBIaHb NOPYYCHHX 3aBIaHb
yPsI0BOT anMiHicTparii' .

[Micna pedopmu 1998 poky BoeBoacTBO B [lonbini Mae caMOBpSIHO — Aep>KaBHUN XapakTep, TOOTO
OpraHH MICIIEBOTO BPSIyBaHHS [iIOTH IIiJ] HArJISIIOM JIEP’KaBHOI aJIMiHICTpamii Ha Yol 3 BOEBOJOH.
[Insxom npsmux BHOOPIB (GOPMYETHCS CEHMHUK — OpraH MICIIEBOTO CaMOBpPSAyBaHHA. BukoHaBINM
OpraHOM CEWMHKY € YIpaBIiHHSA Ha YOI 3 MapmankoMm. He3ane:kHO Big caMOBPSAYBAaHHS i€ BOEBOIA,
SAKOro Tmpu3Havae i 3BUTbHsE ['omoBa Pamum MiHicTpiB 3a MOAaHHSAM BiANOBIZHOTO MiHICTpa y cIpaBax
TPOMAJICHKOI aaMiHiCcTparii.

B 3akoHi TIpo ypsmOBY aaAMIHICTPAIlil0 B BOEBOJCTBI BH3HAYCHO IOPUIUIHHMA CTATyC BOEBOIM, SIK
MpeICTaBHUKA YPSAY B BOEBOACTBI Ta MPOMHCaHi HOTO OCHOBHI (PYHKIII1:

* KOHTpPOJIb BUKOHAaHHS 3aBAaHb OpraHamM 00 ’€IHAHOI aAMiHICTpamii 1 opraHaMyd OJWHHIb
TEPUTOPIAILHOTO CaMOBPsLyBaHHS B 00Cs31 3aBIaHb YpsA0BO1 aqMiHiCTpaLii;

*  MPHUCTOCYBAHHS JIO MICIIEBUX YMOB JCSIKUX IIUICH MMONITHKY YPSIAY;

* 3a0e3medycHHS CIBPOOITHUIITBA BCIX OJWHUITL YPSAOBOI aAMIHICTpaIil Ta CaMOBPSTYBaHHSA, 110
TIOTHh Ha TEPUTOPii BOEBOJICTBA Ta KEPYBaHHS IXHIMH JisIMH B HAI3BUYANHIX CUTYAIIisX;

* mpexcrasneHHs Panu MinicTpiB Ha odiliiHUX 3ax0/ax;

*  BHUKOHaHHA Ta KOOPIMHALiS 3aBAaHH CTOCOBHO OOOPOHU Ta OE3MEKHN IePKaBH;

* BHIAHHA Haka3iB, SKi € OOOB’A3KOBUMH MJisl BCIX OpraHiB ypsIoBOi agMmiHicTpamii, a B
HAJ3BUYAIHIX CUTYAIisX TAKOX JUISl OPTaHiB OJMHUI TEPUTOPIATEHOTO CAMOBDSTyBAHHS .

BoeBogia kepye 00’ €THAHOIO YPSIOBOIO aIMiHICTPAIIIEIO Ta € OPTAaHOM HATJISIY 332 BCiMa OJMHUIISIMA
TEPUTOPIaILHOTO CaMOBPAAYBAaHHSA: TMiHAMH, TIOBITAMH Ta BO€BOACTBaMH. TakoXX BOE€BOJga €
posnopsaaukoM JlepxkaBHoi CkapOHHIN, CTOCOBHO (DiHAHCIB, JOBIpEHHUX HOMY 3 METOK BHKOHAHHS HOro
3apaanb. OJHA 3 HAMBAXIIMBIIINX POJICH BOEBOJM MOJISAra€ B BUKOHAHHI HUM (YHKUIN aAMiHICTPAaTHBHOTO
oprany (SIK TIepIOi 1HCTaHINi, TaK 1 OpPTaHy BWIIOTO PiBHA B PO3YMiHHI MPAaBWJI TPO aaMiHICTpaTHBHE
CYIOYHHCTRBO. )

CamoBpsilyBaHHSI BO€BOJCTBa HE BHUKOHYE (PYHKIII 1HCHEKIIMHOrO XapakTepy, LUM 3aiiMaeTbCs
OpraH ypsJIoBOi aJMiHICTpalii B BOEBOJICTBI, TOOTO BOEBOJA, K MPEACTABHUK ypsany. BiH Bimmosinae 3a
pe3yibTaTH Aifl Pi3HUX IEp’KaBHUX CIy)KO, a 3HAYMTH 3a peaii3alliio 3aralbHOJEPKaBHOTO iHTEpECy B
KJIACHYHOMY PO3YMiHHI.

BoeBoma BHKOHYE 3aBHaHHS IpU JOMOMO31 Bille - BOEBOJM, SKOTO MpH3HAYae 1 Bigknukae ['omosa
Panu MiHicTpiB 3a IPOITO3HITIEI0 BOEBOIH.

IIpem'ep Kepye HiSIBHICTIO BOEBOAM, 30KpeMa BHIAIOYM B Iili cdepli HACTAHOBU 1 JOPYUCHHS,
BHMararo4u nepexasy 3BiTiB IpO AisUTbHICTh BOEBOIU TAKOK BUWHSIIOUHM IIEPIOAMYHY OLIHKY HOTO poOOTi.

3 METOI0 YIOCKOHAJICHHS Iii OpraHiB ypsmoBoi amMiHicTpallii, 00'eqHaHOI y BOEBOJCTBI, BOEBOA
MOJK€ CTBOPIOBATH MPEACTABHUIITBA BOEBOJICHKOI YCTAaHOBH.

BoeBonma Moxxe HOpy4YHTH BEIEHHS BiJ HOro iMeHi, JAESKUX CIpaB 3 00JacTi CBOIX KOMITETCHIIIH
OJIUHHUIISIM TEPUTOPIATBHOTO CaMOBPSLyBaHHS a00 OpraHaM 1HIIMX CaMOBPSIYBaHb, iIIOYHX Y BOEBOACTBI,
KEpiBHUKAM JIEP’)KaBHUX 1 CAMOBPSAIHUX IOPHIMYHUX OCI0O TaKOXX IHIIAM JEp’KaBHUM BiIyIiJIaM, IO
(YHKLIOHYIOTb Y BOEBOJICTBI.

BoeBoma Moke HajaBaTu AOPYUYECHHs, 110 3000B'I3YIOTh BCi OpraHU ypsIOBO1 aAMiHiCTpauii, Airoui y
BO€BOJACTBI. BImMmoBigHI JOpydYeHHS BOEBOJAa MOXKE HAJaBaTH TAaKOXX OpraHaM TEPHUTOPIAIBHOTO
camoBpsiayBaHHs. 1o Moxe BiZOyBaTHCS B Ha3BUYAMHHUX CHUTYAIlISX, TAKUX 5K, HAPUKIIAI, 3a1I00iraHHs
3arpo3i JKUTTs, 370poB's a0 MaiiHa TakoX 3arpo3aM HaBKOJHIIHBOTO CEpeAOBHINA, Oe3Meli AepKaBH i
yTPUMaHHsI POMaJICHKOTO MOPAAKY, a TAKOXK 3amo0iraHHs CTUXIHHIM JINXaM.

BoeBona B cdepi 3aBmaHb ypsmoBOi agMiHICTpallii, 0 Peali3oBYIOThCS Y BOEBOJICTBI Ma€ MPaBo
BUMAaraTH BiJ OpraHiB ypsIoBOi aiMiHiCTpamii mOTOYHOI iH(pOpMaLii i MOSCHEHb MIOAO iX HiSUIBHICTD.
BoeBoma Mosxe, TakoX B MOPSIIKY aJAMIHICTPATUBHOIO PillICHHS, IPUITUHUTH aJMiHICTPAaTUBHE BUKOHAHHSL.
[Ipu3ynvHeHHs] aAMiIHICTPAaTUBHOTO BUKOHAHHS MOXKE HACTYNMHUTH B OCOOIHMBO OOTPYHTOBAaHUX BHITAJKaX,

! Skibinski, A. Ustrojowa pozycja urzedu. Digital Library of University of Wroclaw.
<http://www.bibliotekacyfrowa.pl/Content/34653/004.pdf> (2015, muctomnaz, 10).

% Cren, M. Ycrpiii TepuropiansHoi my6uiuHoi anMinicTparii. Ilopman mischapodnoi cnisnpayi.
<http://www.civicportal.org/bibliotekal/2 Administracja/publiczna_8/Stec_adm.pdf> (2015, nuctoman, 10).
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Ha BU3HAYCHUH Yac, 1 MOKE CTOCYBATHUCS AISUTBHOCTI KOXKHOTO OpPraHy, 110 Be/Ie TaKe BUKOHAHHSI.

[puitHaTa Moeb my0IiuHOI BiIay B BOEBOJCTBI HaJIa€ MOYKJIUBICTh:

* OOMGXKHWTH HarJIsA[ YpSAOBOI aaMiHICTpamii Haj CaMOBPSAYBaHHAM Ta 3POOUTH BOEBOACHKE
TIPaBJIiHHS BiIITOBIJAIBHIM JIHIIIE TIEPE]] BOEBOJICHEKHM CEHMHIKOM.

* YHUKHYTH i€papXidHOi CHUCTEMH i IOPSAKYBaHHS IPABIIiHHS BOEBOJCTBA 1 HOTO TOJOBH —
MapIanka KepiBHUIITBY IEHTPaIbHUX OPraHiB.

BoeBoacbke caMoBpsiyBaHHA 3 yciMa Horo arpuOyTamu, HE3aJEXKHICTIO Ta OPHIUYHOIO
CaMOCTIMHICTIO, OpraHi3aIiifHO, KOMIICTCHIIIHOI0, MaiHOBOIO, (PiHAHCOBOIO, CYIOBOIO OXOPOHOIO Ta
3aKPITUICHHSIM TPEICTaBHUKA yPSIy, HATUICHOTO BOKIUBAMU KOMIICTCHIIISI MU € BHPAXEHHSAM peaizartii
JETICHTpalTi3allii Ta ACKOHIEHTpaIlil Biaau. Takox 3 TOUKU 30py TapaHTii YHITAPHOTO XapakTepy AcpKaBh
MIPUIHATO HAMKpaI pillleHHs, OCKUTLKHM YiTKO PO3IUICHI 3aBIaHHSA Ta KOMIIETCHIII, a THM CaMHUM TOYHO
OKpECIIeHa BiAIOBI[aIbHICTh OKPEMHX OPraHiB 3a IX peanizaliio’.

B Vxkpaisi, sk i B [Toasmii, chopmyBanuck JOCUTH CTIMKI Tpaguiii MOBHOBaXKHOI «IIEPIIO] TOCaTOBOT
0coOm» perioHy, oOmacti, TyOepHii Tomo. Xou YkpaiHa Mae HE3HAYHHWM JOCBiA BJIACHOI JEPKaBHOCTI,
YKpaiHCBKi 3eMJIi BXOIWIH 10 JepKaB, IO CIOBIAYIOTH TPAAHIIii €BPONCHCHKOT KOHTHHEHTAILHOT MOJIET,
sIKa Tependavae iCHyBaHHS MOCAM MPEICTABHUKA IIEHTPAILHOI BIaJX B PETiOHI.

Tak, B wacu mepmoi Peui [locmonuroi B YkpaiHa Oyna mojijeHa Ha BOEBOJCTBA, OYOJIOBaHI
BO€BOJAMH - HaMmicHUKaMmu Koposs. Jlocuts mosruid wac 3 kiHng XVIII cromitrs i mo 1918 poky 3aximHi
YKpalHChKI 3eMJIi BXOIMJIM JI0 CKJIaay ABCTpO-YropchKkoi imrepii. Bes Biama Hanekana ryoepHaTopy,
3r0JIOM HAMiCHHKY, SKOTO IIPH3HA4YaB caM iMIIepaTop. IM MiAnopsAaKOBYBaIHCh MOJIIlis, KpaifoBi i MOBITOBI
MIpaBJIiHHSA, YIpPaBH MICT. BOHM Harsmaau 3a TPecolo, CIILIKaMH, MPU3HAYAIN TEPeBaXKHY KUTBKICThH
YMHOBHMKIB’.

B mepiog mixx 1918-1939 pokamu ykpaiHncbki 3emimi Oynn y cknaai Jdpyroi Pedi [TocionuToi, B ki
BIJIHOBHBCS IIO/I1JI HA BOEBOJICTBA.

Ha yxpainceki 3emii, siki Bxomuiau a0 Pociiickkoi iMriepii, Oyi0 MOMmmMpeHo 3araibHOIMITePChKHHA
aaMinicTpatuBHui ycTpid. B cepemuni XIX cromitts B HagmHinpsHIuHI icHyBaJio TpU TeHepai-
ryOepHATOPCTBA - BEIMKUX TEPUTOPiaTbHO-aIMIHICTPATUBHUX OJMHUILG, 10 CKJIY SKOi BXOJWIO JCKiIbKa
ryoepHii. ['eHepan-ryoepHaTOpiB IMpHU3HAYAB 1 3BUIBHSB JIMILE IMIIEPATOP, BIH MaB IPAKTHYHO HEOOMEKEHY
By (BiliCbKOBY, aqMiHICTPaTUBHY, CYIOBY, (hiHAHCOBY)'.

3 1920 mo 1939 poku ykpaiHCBKi 3eMJIi OTPHMAIN aBTOHOMIIO SIK OJHI€l 3 I’SITH 3eMellb Yy CKJIai
UexocnoBanpkoi pecmyOiiku mig HazBoro Ilimkapratceka Pycw. ['yoepratop Ilimkapmarcekoi Pyci Oys
HaWBWIIOIO TIOCATOBOI0 OCOOOI0 B aBTOHOMIi, sIKMW mpu3HaudaBcs [IpesumeHToMm i OyB BiANOBIZAIbHHN
nepen CoiiMoM aBToHOMIi. J[0 KOMIIETEHIIil ryGepHaTOpa BXOAMIMA THTAHHS BHKOHABYOI BIAIN B PErioHi .

3 1918 mo 1940 pik ykpaiHceki 3emuti (bykoBuna i wactuna becapabii) Bxomwnm 10 ckiaxy
KopomiectBa PymyHis. 3a aaMiHICTpaTHBHO-TEPUTOPIAIBHIM YCTPOEM PyMmyHis mofinacss Ha OKpYTH, SIKi
OYOJIIOBAJIUCH MpedeKTaMH, 110 MpU3HAYaIrch MiHICTepCTBOM BHYTpIlIHIX crpaB. [Ipedekt npeacrapisis
BUKOHABYY BJIQAY 1 Pa3oM 3 TUM OYOJIOBaB MOJILiI0 B OKpy3i. MeHII aaMiHICTpaTHBHO-TEPUTOPiabHi
OJMHALI OYOMIOBaTH cybrpedextn (IpeTopH)’.

VY meprmi poku He3anekHOCTI B Ykpaini iHCTHTYT npedeKTypHu OyB IIpenCcTaBICHUN MPeICTaBHUKOM
npe3uenTa, a motiM 3 1994 poky - Aep:kaBHOIO MICLEBOIO aJMiHICTpali€lo, SIKy OYOJIIOE€ MPU3HAYCHUN
IEHTPaJIbHOIO BIIAJ0I0 TojioBa. BTiM YKpaiHCBKOTO TOJIOBY OOJIaCHOI Ta pailoHOi aJMiHCTpallii JuIIe 3
MEBHOIO JIOJICI0 YMOBHOCTI MOXKHa BBaXKaTW TNpeeKToM, apke Horo craryc Ta (QYHKINI CyTTEBO

! Skibinski, A. Ustrojowa pozycja urzedu. Digital Library of University of Wroclaw
<http://www.bibliotekacyfrowa.pl/Content/34653/004.pdf> (2015, nuctonan, 10).

* Xeitgu, 10. (1915). Fanuyus. Homumuueckoe, admunucmpamusroe u cydebnoe yempoiicmeo. Iletporpa:
Cenatckas TUnorpagus.

? Wenizusk, B. OcobuBocTi nepkaBHOro ynpasiings B Pociiichkiit Imnepii a [pasoGepexmiii Ykpaii.
Enexmponna 6ibniomexa JKumomupcokozo 0epicagrozo yuigepcumeny.
<http://eprints.zu.edu.ua/4737/1/Zhelizniak.pdf> (2015, muctomaz, 10).

4 Toxkap, M., ®eaenenp, Y. [omiTruuna inTerparis no YexocnoBaipkoi pecryomniku. 3akapnamis
npocsimuuybko-nisnasarvruti nopman. <http://www.zakarpatia.com/?p=815#more-815> (2015, nucronan,
10).

> Country profile Romania. UCLG. The Global Network of Cites, Local and Regional Government.
<http://www.cities-localgovernments.org/gold/Upload/country profile/Romania.pdf> (2015, muctonaz, 10).
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BIJPI3HAIOTHCS BiJ BIAMOBIZHMX TMOCAZOBUX OCI0 y 3ragyBaHuX BHILE KpaiHax. [IpoanHamizyBaBiin
Koncrurymito Tta 3akonn Ykpainu «IIpo MicreBi aeprkaBHI aaMmiHicTparlil» MO)KHa CKa3aTH, IO TOJIOBU
obnacHOi Ta paiioHHOI amMiHICTpaIlii He MarOTh 3MOTHM BHKOHYBATH CBOi KOHCTHUTYIIIMHI ITOBHOBAKCHHS:
rojoBa He 3HiHCHIOE Harisd 3a pgoTpuMaHHsM KoHcTHTynii Ta 3aKOHIB OpraHaMHM MicLIEBOTO
CaMOBpsyBaHHS; BIH HE Mae MeEXaHi3MIB 3a0e3leUYeHHs 3aKOHHOCTI Ta MPaBOMOPSAKY, OCKUIBKA HE
BIUTMBAa€ Ha IPABOOXOPOHHI OpraHW; 3IIMCHIOIOYM BHUKOHABYY BIIaqy B 00JacTi 4M palioHi, HE MOXKE
BIUTMBATH Ha TPHU3HAYCHHS KEPIBHUKIB TECPUTOPIATBHHUX IMAPO3AUTIB IEHTPAIBHOI BUKOHABYOI BIaaAW B
paiioHi yu 00JacTi Ta HE HAAUICHUI HABITh TOBHOBAKCHHSAMHU KOOPAMHAIIIT 1X HisUTbHOCTI

OTxe, Ha KOHCTHUTYIIIHHOMY pIBHI TOJIOBa MICIIEBOI JAep)KaBHOI aaMiHICTpamil IOPUIUYHO -
KJIACUYHUH mpedeKT, ane GakTUIHO BiH HeMae ioro nmoBHoBakeHb. DyHkii rojoBu OJJA crnpsiMoBaHi Ha
3IiACHEHHS MPEJICTAaBHUIITBA iHTEPECIB Jep>KaBU B OpraHax MiCLIEBOI'O CaMOBPSIAyBaHHS, 3 iHIIOTO OOKY Ha
3a/I0BOJICHHS IOTPE6 PerioHy”.

Jlonsa MicTieBUX AepKaBHUX aAMIHICTPAIlii Ta CTaTyC «IEepIoi MocaIoBoi 0COOM» B PETioHI — OJHE 3
KIIOYOBUX NHTaHb JElEeHTpali3alii Ta aJAMIHICTPATUBHO — TEPUTOPiajbHOI peQopMHU, MPOEKTH SKOI
0OTOBOPIOBAJIUCH Ta MEBHOIO MIpPOIO BTUTIOBAIKCH B JKHUTTS MiJ 4ac poOOTH Pi3HUX YPSAOIB Ta MOJITHUYHHX
koanimid. Huui muTaHHs AemeHTpamizaiii Ta aaMiHICTPaTHBHO — TepUTOpianbHOI pedopmu mocrtae sk
0e3aIbTEpPHATUBHIUN MUISX MTOJAJBIIOTO PO3BUTKY YKpaiHCHKOI mepskaBHOCTI. BiiTky 2015 p. BepxoBHoro
Pagoro Ykpainu OyB NpuilHATHI B IEepIIOMY YHTaHHI 3aKOHOIPOeKT «IIpo BHeceHHs 3MiH 1o KoHncTuTymii
Ykpaiau (1010 AeneHTpati3aliii Baaam)». Y JaHOMYy JTOKYMEHTI MICIeBi Jep)KaBHI aJMiHICTpaIii K Taki
B3araji He 3raayloThcs, TOOTO, IO CYTi, mepeadadacThCcs BiAMOBa Bix gaHoi iHCTUTYMii. HaTomicTh 3rigHO
i3 3akoHompoekToM «IIpo BHeceHHs 3miH g0 Koucrurymii Ykpainw (mogo AeleHTpamizalii BiIaan)»
BUKOHABYY BJaJy B paiioHax i obnactsax, Kuesi i CeBacTononi 3aiHCHIOIOTH MPe(eKTH, SIKUX MpU3HaYae Ha
rocagy Ta 3BuUTbHSE [Ipe3unenT Yipainu.

Bignosinno mo crarti 119 3akoHompoekTy mpedeKT OTpUMYye€ HACTYIHI I[OBHOBa)KEHHS Ha
BiJNOBIAHIN TEPUTOPIi:

1) 3gilicHioe Harsm 3a mojepkaHHAM KoHCTHTYII 1 3aKoHIB YKpalHH oOpraHaMu MiCIIEBOTO
CaMOBpSyBaHHS;

2) KOOpIAWHYE AisUIbHICTh TEPUTOPIaJIbHUX OpraHiB LEHTPAIbHUX OpraHiB BUKOHABYOI BJIAAH Ta
3MIMCHIOE HATJISA 3a HoAepKaHHIM HUMU KoHCTUTYIT 1 3aKOHIB YKpainw;

3) 3abe3nedye BUKOHAHHS JACPKaBHUX IIPOTPaM;

4) cripsIMOBYE 1 OpraHi3oBYy€ HisSUIbHICTh TEPUTOPIAIbHUX OpPraHiB LIEHTPAIFHUX OpPraHiB BUKOHABUOL
BIagu Ta 3abesnedye iX B3a€MOAII0 3 OpraHaMH MICLEBOIO CaMOBPSIYBaHHS B yMOBaX BOEHHOTO a0o
HaJ3BUYAWHOTO CTaHy, HA3BHUAHOT €KOJIOTIYHOI CUTYAITIT;

5) 3miCHIOE 1HII TOBHOBAKEHHS, BU3HAUeHI KOHCTUTYIII€I0 Ta 3aKOHAMHU Y KpaiHH.

[Ipedext Ha migcTaBi i B HOPSIKY, 0 BU3HAYCHI 3aKOHOM, BHIA€ aKTH, Ki € OOOB'I3KOBUMH Ha
BI/ITTOBITHINA TEPUTOPIi.

OxpiM TOTO TIpeeKT Ma€ MPaBO MPUIYIIHHSITH IO AKTiB MICIICBOTO CAMOBPSTyBaHHS, KO BOHHA HE
BignoBigaoTh KoHcTHTYLIT 4K 3aKkoHaM YKpaiHu Ta 3BepTaTUCS 10 CYAY.

B eBpomnelickkux KpaiHax 3 mapiamMeHTCHKOIO ()OPMOIO TpaBIiHHS 0co0a, IO MPEICTaBIse MiCIEBi
OpTraHd BJIAJU IEHTPAIHHOTO YPSAYy HE € MPEACTaBHUKOM IMPE3UACHTA Ta MPU3HAYAETHCA 1 3BUIBHAECTHCA 3
nocazy ypsAoM Ta Hece mepel HUM BiamoBigansHicTh. B Vkpaini mpedextu, sk 1 B @panuii, OyayTb
npeacTaBHUKaMu npe3uaeHTa. B @panuii ne J0rivyHo, OCKiIBKH BOHA — MPE3UACHTCHKO - MapiIaMeHTChKa
pecrybiika, a YKpaiHa — HaBIIAKW TapJaMEHTCBKO — TMIPE3UICHTChKA 1 TpedeKTH MalTh OyTH
npencraBuukamMu KaGinety MinicTpiB, sk Hampukiaan B [lompmi. Tod ¢akr, 1o mpe3umeHT Oyie
MpU3HAYaTH Ta 3BUIBHATH mnpedekta 3a moxaHHsM KaOinery MiHicTpiB MOXe B3aramxi HpUBECTH [0
OJIOKYBaHHS PIIlICHHS, SIKITIO TIPE3UACHT Ta TIpeM’ €p OYIAyTh B OMO3MIIIi OJWH IO OJHOTO. B 3aKOHOMIPOEKTI
TAKOX HE MPOIICAHO SIKMM YHHOM MpeeKTH paiioHy i AopsAKoByBaTHCs mpedextaM obmacTi .

' 3akon npo micyesi deporcasui aominicmpayii 1999(Bepxosua Pana Yipaiuu). Ogiyitinuii caiim Bepxosnoi
Paou YVxpainu. <http://zakon5.rada.gov.ua/laws/show/586-14> (2015, nucronan, 10).

? Manuenxo, T. B. (2011). Hoximuuna pezionanicmuka: napdansamii nociGuuk. Xapkis: XHY imeni B.H.
Kapasina, 151.

3 IIpoexm 3axony npo enecenns amin 0o Konemumyyii' Ypainu (wodo deyenmpanizayii eraou) 2015
(BepxoBHa Pana Ykpaiun). Ogiyitinuii caiim Bepxoenoi Paou Ykpainu.
<http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 17pf3511=55812> (2015, nmuctomnan, 10).
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OTxe OCTaHHIM YacoM BCi KpaiHM HamararoThCs MEPEUTH 10 sKoMora OuTbIIOl JeleHTpasizallii
BJIAU 1 aBTOHOMIi MICIIEBOTO caMOBpsAyBaHHs. Jlesaki KpaiHw, IO MaloTh aHTIIOCAKCOHCHKY MOJEIh
MicueBoro camoBpsimyBanHs ( Bemuka bpuranis, Crnomydeni Illtatn Amepuxu, [lBeiinapis Ta iH.) He
nepenoavaroTh Ha MICIIX TPEJCTABHUKIB IIEHTPAIBHOTO YPSIy, a KpaiHH €BPONEHChKOI KOHTHHEHTAIBHOT
moneini ( @panuist, Itamis, [lonpma Ta iH.) TOTPeOYIOTh KOHTPOMIO 3 OOKy MICIIEBOTO OpraHy BIaAH
LEHTPAJIBHOTO ypsdy. BpaxoByroun ykpaiHCBbKI MOJITHYHI TpaauIli Ta Te, MO YKpaiHa B3siia Kypc Ha
€BPOIHTETpAIIIIO, IJIs HAIIOI JAepPKaBH MYKE KOPUCHUM € TOCIIHKCHHS Ta BUKOPUCTAHHS JCSKUX aCIICKTIiB
aJIMiHICTPAaTHBHO — TEPUTOPIATBHOTO YIPABIIIHHS camMe €BPOIEHChKUX KpaiH, 30kpeMa [lompmi. A came -
MOJedb IHCTHTYTY npedekra y Takid kpaini, sik Ilonblia, € JOCHTh HPHUBAOJIMBOI 3 TOYKH 30pYy
MOXJIMBOCTI BIIPOBAKEHHS BIAMMOBIIHOTO MOCBiAYy B YkpaiHi. Jlocsin [lonbii miATBEPIKY€E MOXKITHBICTS 1
HEOOXITHICTh JEleHTpati3allii BIagu y JepXKaBi Ta 3alpoBa/LKCHHS Mocaiau mMpedekTta (BOEBOIM), IO
NpEACTaBiIsie LEHTPAIbHY BIAQAY B PpErioHi Ta KOHTPOJIOE 3aKOHHICTh AiSTIBHOCTI  MiCLIEBOTO
CaMOBPSITyBaHHS.
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INFLUENCE OF THE STATE ON DEVELOPMENT
OF BASIC ADMINISTRATIVE UNITS: FOREIGN EXPERIENCE

The article deals with the issue of administrative and territorial structure of European countries
and related issues of decentralization and experience of local government. Special attention is
given to research these issues on the example of France and Poland. It is concluded that the
European experience shows that political model of local self-government has been changing in a
certain sequence. Today, its base is the liberal model of government, which is envisaged by the
European Charter of Local Self-Government. Obviously, analizing functioning of local
government, transition state of Ukrainian society requires to make some adjustments to classical
European models. This is stipulated by the fact that in Ukraine, instead of forming these
patterns, actually develops synthetic historical model that combines old Soviet practice and new
democratic model of government.

Key words: local government, local community, municipal politics, public policy on formation
and development of local communities.

Sk 3a3HauaB BigoMuil PppaHy3bKuil BueHHi A. TOKBiIb, «IIEHTpalbHA BiIaja, AKOI0 O OCBIUEHOIO Ta
BIIPaBHOIO BOHA He OyJa, HE B 3M031 OJJHA OXOIWTH BCl MUTAHHA JKUTTS BETMKOTO Hapody. BoHa He Moxe
IIOTO 3pOOUTH TOMY, ITIO TOJIOHE 3aBIAHHS IEPEBHIYE BCI MEXI JTIOACHKHX MOXIHUBOCTeH. Komm Taka
BJlaJla HAMAaraeTbCs BUKIIOYHO JIMIIE CBOIMU CHJIAMH CTBOPHUTHU Ta MPUBECTHU B JiI0 HECKIHUCHHY MHOKUHY
pI3HUX CYCIUJIBHUX MEXaHi3MiB, BOHa 3MyIlIeHa Oyae a0 3aJOBOJIGHUTHCS JAJICKO HETIOBHUMH
pesyiabTatamu, a6o ii 3ycHuIst 6y ayTh IIPOCTO MapHi» .

Hnst opranizamii e(eKTUBHOTO YHpaBIiHHSA TEPUTOpis OyAb-sKOi JepKaBU MOAIIAETbCA Ha
aJIMiHICTPaTHBHO-TEPUTOPIaTbHI OMHHIII, 1110 MTePeI0aYCHO B TEKCTAX KOHCTHUTYIIIH.

Y OUIBIIOCTI CyYacHHX JAepiKaB aaMiHICTPATUBHO-TEPUTOPIATBLHUN MMOAUT MOXKe OyTH 3MiHEHO
3aKOHOM: 3aKOHOJABEIb MA€ MPaBO SIK 3MiHIOBATH KOPJOHHU ICHYIOUMX aJMiHICTPaTHBHO-TEPUTOPIaIbHIX
OJIMHUIIb, TAK i CTBOPIOBATH HOBI.

Y peskux KpaiHaxX TPHUPIBHEBUH aJMiHICTPAaTHBHO-TCPUTOPIAIGHUHA TOMUT € TpaguIlifiHuM, aie
MEPEeBAKHO CTBOPEHHS HOBHUX BEIUKHUX TEPUTOPIAIbHUX OIMHHIG ITOB’S3yBajlocs 3 SKUMHCH HOBUMHU
¢daktopamu: 1) 3 1950-x pokiB Maibke B YCiX KpaiHax cTapi aJMiHICTpaTWBHO-TEPUTOpiaibHI OJUHHUII

" Toksins, A. (1999). IIpo demoxpamiro ¢ Amepuyi. Kuis: BeecBir.
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BUSIBWINCS Ty’)K€ MallUMU JAJs1 €(EeKTUBHOTO €KOHOMIYHOIO IUTAHYBaHHS, SIKE CTA€ BAKIMBHM aclEKTOM
TSTTEHOCTI AepiKaBw; 2) B pe3ysIbTaTi ACIEHTpaTi3allii BIaId CTBOPEHI paHIIe «IITYYHI» TEPUTOpiaabHI
ONWHHUIN (AeTapTaMeHTH, pallOHH, MPOBIHINI) OTPUMAIIA TIPABO HA CAMOBPSIYBAaHHSA. Y TaKUX BHITaIKax
JepkaBa 4acTO MparHe CTBOPIOBaTH OiNbLI KPYIHI TEpUTOpialbHI YTBOPEHHS IJii KOHTPOJIO Haj
PETIOHALHOTO PIBHSA TEPUTOpiadbHOI OpraHi3allii CTUMYJIBOBAaHO BHMOTAaMH OpraHiB C€BpPOIECHCHKOTO
Coro3y: 6arato €BpONEeMCHKUX IPOrpaM B 000B’I3KOBOMY HOPSIKY IepeadadaroTh HaAsIBHICTh PETiOHIB, K1
BIJNOBIal0OTh MEBHUM TeorpadiyHuM XapakTepucTukaMm. B 3anexHoCTi Big OCOOMMBOCTEH Iep>KaBHOTO
YCTPOIO HOBI TepUTOPIi ympaBistoThes nenTparizoBano (OPH, ['pemis, Bemukobpuranist), 6e3 iepapxigHoi
miamopsinkoBadocTi (Ppairis, 9acTkoBo IpiaHmis) abo MarOTh OUTBIITY aBTOHOMIO, TTOPIBHIHY 31 CTaTyCOM
cy0’exTiB Qenepaii (popmanbHO yHiTapHi ITamia Ta Icmanis).

[epen K0KHOIO ep>kKaBoro, IO CTa€ Ha IUIAX IEMOKPATUYHOTO PO3BHUTKY, 3aBKIU TOCTA€ MUTAHHS,
sika 3 GOopM MEIICHTpaTi3allii, SKUi THI opraHizamii yIpaBIiHHI Ha MICIISIX, € OUTBIT MPUHHATHUAM TS Hel 3
OISy Ha Ti KOHKPETHI OOCTaBMHHU TOJIITHYHOTO, EKOHOMIYHOTO, COLIAbHO-KYJIbTYPHOTO XapakTepy, B
SIKUX BOHA BHHUKJIA Ta €.

Macmrabu Ta e()eKTHBHICTh MICIIEBOIO CaMOBDSIyBaHHS, a TaKO)X BHECOK, SIKMH BOHO MOJXKE
3pobuTH y 100poOyT rpoMany i Aep>KaBH B IUJIOMY, 3HAYHOIO MipOIO 3aJICKHUTh Bijl XapaKTepy CTOCYHKIB
MiX pi3HUMH PiBHSMH Biagu. 3 OJHOTO OOKY, IICHTpalbHa BilaJa MOXKE 4Yepe3 3aKOHH, 1HII HOpMAaTHBHI
aKTH, B TOMY YHCJII BHKOHABYMX OpTraHiB HAKJIaJaTH iCTOTHI OOMEXKEHHS Ha TIOBHOBR)KCHHS MICIIEBHX
opraHiB Bimagu. 3 iHIIOTO OOKY, 32 YMOB MiCIICBOI aBTOHOMIi OpTaHH MICIIEBOTO CaMOBPSITYBaHHS MAarOTh
LIMPOKY CBOOOY B YpsILyBaHHI B MEXax IiJBiIOMYOI iM TepUTOPIi.

MicueBe caMOBpsAyBaHHA € YKOPIHEHUM €JEMEHTOM JEMOKPATUYHUX CHCTEM YpsAAyBaHHA. Y
3aximgHiii €Bpormi 3a OCTaHHI ABICTI POKIB MpaBO Ha MICIIEBE CAMOBPSIYBAaHHS CTAJI0 KOHCTHUTYIIIHHO
BU3HAHHUM Y OUTBIIOCTI AEpKaB.

PosrnsiHemMo OinbIn  geTalbHO OCOONMBOCTI TOETHAHHS 3a3HaYeHUX (akTopiB (HOpMyBaHHA
MICIICBOTO CAMOBPSTyBaHHS B Pi3HUX KpaiHaX.

Tak, cepen OUTBIIOCTI JEeMOKpaTWIHUX KpaiH €Bporm @paHmis € me W Joci HaHOUIBII
LIEHTPATI30BAHOO JEPHKABOIO .

OCHOBH TIPaBOBOTO PETYJIOBAaHHS MICIICBHX OPraHiB BIIaMW 3akianeHi B mirodiii Konctutytii Big 4
oBTHS 1958 p. B posmimi XII «IIpo Tepuropiambhi crmiBroBapucta»”. Y cr. 72 OCHOBHOTO 3aKOHY
BKa3aHO, IO KOMYHH, JeNapTaMEeHTH 1 3aMOPChKi TEpPHUTOpii OrOJOUIYIOTBCS «TEPUTOPIAIbHUMHU
crniBroBapuctBaMu PecnyOnikm». TepMiH «TepUTOpianbHi CIIBTOBAPHCTBAY 3AJIMIIAETHCS HE BU3HAUCHHM,
aJle B JAHOMY BHIAJKy O3HAa4Yae OCOOJIMBE COIaIbHO-TIOJITHYHE YTBOPCHHS, SIKE BKIIOYAE SIK HACEIICHHS,
TaK 1 Oprany BIaau. Y MbOMY 3HAYEHHI TEPMIH «CITIBTOBAPHUCTBO» 3aCTOCOBYETHCS 1 IO AEPKABHU B IIJIOMY,
XapaxkTepu3yloun oy 3 ii cropid. Takok MOXKHa TOBOPUTH NPO TEPUTOPiaNbHE CHIBTOBAPUCTBO 1 K MPO
CaMOBPSTHE YTBOPEHHS.

Crartss 72 BCTaHOBIIIOE, IO «Ili CITIBTOBAPHCTBA BUIBHO YNPABISIOTHCS BUOpPAaHMMH pagaMd 1 Ha
YMOBAX, Hepe6aueHIX 3aKOHOM .

OCHOBH Cy4acHOT'O CTaTyCy OpraHiB MiCIIEBOTO CaMOBPsAYBaHHS PerynoloThcs, KpiM KoHcTurymii,
AIMIHICTpAaTUBHAM KOJEKCOM, SKii 00’e¢qHaB y €001 CHCTeMaTH30BaHI TIOJIOKEHHS BCIX paHile
IPUITHATHX PABOBHX AKTIB i XapaKTepH3ye MOJITHKY JeLeHTpai3alii .

JeueHTpanizalis € MoJiTHKOIO IIEHTPANbHOI BIaIy MIONO Nepeaadi opraHaM CaMOBPSAYBaHHS DALY
KOMIICTCHIIH, SIKI JO LbOTO 3AIMCHIOBAJIUCS JepXKaBow, 1 3a0e3rmeucHHS (DIHAHCOBHMX, NPABOBHX 1
OpraHizamifHNX yMOB IS iX BUKOHAHHA. [IpoBenmeHHS IIi€l MONITHKA TIOB’S3aHE 3 JBOMa OCHOBHHMH
rpynamM NpUYuH: 1) BHACHiJOK Hee()eKTHBHOCTI LEHTPaTi30BAHOTO YNPABIiHHS B 0araTbOX NMUTAHHSX,
OB’ SI3aHUX 3 HEMOBOPOTKICTIO 1 JACPIKABHOIO OIOPOKPATHYHOIO MAITMHOIO, BUKPUBICHUM 1 TPHOIU3HAM
OadeHHSM MICIIEBHX MPOOJIEM, AyXKe BEIMKOI KUTHKICTIO MPOMDKHUX €TaIiB MiX HMPUAHATTAM PIIICHHS 1

" Andeposa, E.B. (o1B. pen) (1994). Pecuonanusm 6o @panyuu (nopmamusnie mamepuanst). Mocksa:
IOHUOH.

2 Tymanos, B.A. (1989). @panyysckas pecnybnura. Konemumyyus u 3akonodamenvisie akmol. MockBa:
IIporpecc.

3 Tymanos, B.A. (1989). ®panyyscras pecnybnuxa. Konemumyyus u sakonodamenshuvie akmol. MockBa:
IIporpecc.

* bpaban, I. (1988).@panyysckoe admunucmpamusnoe npaso. Mockaa: IIporpecc.
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Horo peamizamicto; 2) OLIHKM UEHTPAi30BaHOI CHCTEMH YHPaBIiHHSI SK HEIEMOKPAaTHYHOI: crajn
AKTHBHOCTI BHOOPIIIB, CTaB OJHHM i3 IIPOSBIB POCTY AMOIITHIHOCTI TPOMAJISH.

VY Takiii cuTyalii pO3BUTOK MiCIICBOTO CAMOBPSTyBAaHHS € TOJIOBHUM CIIOCOOOM 3pOOUTH YIIPaBIIiHHS
GBI TEMOKPATHYHIM, 4 HACEIEHHS — GBI TOTITHYHO OPTaHi30BAHMM i aKTHBHIM .

[TocTynoBe 3MilIeHHSI aKIEHTIB BiJ MICHEBOrO YNpPAaBIiHHSA A0 CaMOBPSAYBaHHS Ma€ Ha yBasi, y
(dbpaHITy3pKOMY BapiaHTi, BOXKIWBY XapaKTEPUCTUKY, 3aKpIIICHY 3aKOHOJABYO: HE ICHYE HisKO1 iepapxii
MK TEPUTOPIAIbHAMH CITIBTOBAPUCTBAMH, HISIKOTO KOHTPOJIIO OJHOTO PiBHS Biaaw Haj iHmAM. JKomaHe i3
CHIBTOBApUCTB HE MOXKE JIaBaTH BKA3iBOK IHIIIOMY.

Teputopianpauit  ycTpii cydacHoi @Dpanmii € TpupiBHeBUM: KomMyHH (36433 omwHWMIi),
nenapraMenTH (96 OXHHHIIB), OKPYTH (22 OXHHHII ) .

Komynu (rpomaan) — ocHoBHMI 0a30BUil piBeHb caMOBpsiAyBaHHA. Ha mboMy piBHI BiICYTHI OpraHu
neprkaBHOI Biaaau. OpraHoM MiCIIEBOTO CaMOBPSAYBaHHS € MyHIIIUTIAbHA paja, sika GOpMye BUKOHABYMMA
OpraH — MyHIITUTIATITET.

Pagaukom (gemyTaTtomM) MyHIIIUITATBHOL paii MOKE CTaTH KOXKHHW TUTATHUK TTOJIATKIB KOMYHH, aJie €
OOMEKEHHA — 3a00pOHSETHCS MOEAHYBATH MYHILIMIANbHUI MaHAaT 3 Oyab-skuM iHmUM. BubGopu
MYHIITUTIATFHUX PaTHUKIB BiMOYBAIOTHCSA pa3 Ha 6 POKiB OJHOYACHO IO Bei DpaHIlii 32 MaXKOPUTAPHOIO
CUCTEMOIO y JBa TypH.

MyHinunanbHa paja TAEMHUM TOJIOCYBaHHSM 32 MaKOPHTAPHOIO CHCTEMOIO Y /Ba TypH obOupae 3i
CBOTr0 CKJIaay Mepa, Horo 3acTyHHHKIB Ta Gpopmye koMicii. He3Bakaiouu Ha MIMPOKI MOBHOBA)KECHHS pajiH,
BaroMuil BIUIMB Ha yXBaJICHHS pilieHh Mae Mep. KpiMm Toro, cama pama mepedyBae mia aaMiHiCTpaTHBHAM
KOHTPOJIEM OPTaHiB JIEP>KaBHOI BIaJH, 1[0 3HAXO/ATHCS Ha BUIIMX aIMIHICTPAaTUBHUX PIBHSIX.

Mep, K NpEACTaBHUK KOMYHH, Ma€ TMOBHOBAKCHHS IMPEICTABIATH il IHTEpECH y CTOCYHKax 3
IHITUMHU OpraHaMH, OpPTaHi3alliIMHA Ta JEP’KaBolo, YKIAAaTH YroId Ta JOTOBOPH, BUKOHYBATH JCIICTOBaHI
pazo0 MOBHOBaXKCHHS, KEPYBAaTH MYHIIWMAIBHUMU CIIYy)KOaMU, MPU3HAYATH YIIPABIIHCHKHIA MTEPCOHAT Ta
3MIACHIOBATH iHILI MTOBHOBa)KEHHS, HEOOXiHI sl 3abe3ledeHHs] MpaBOMOPSAKY B KOMyHi. BiH Takox
BHKOHYE 1 OKpeMi TTOBHOB)KCHHS TIPEICTaBHUKA JEePKaBHOI aJAMIHICTpaIlii: peecTpye aKTH TPOMaIChKOTO
cTaHy, OOHApOJy€e 3aKOHHW Ta 1HIN HOPMATHBHI aKTH JIEP’KaBU 1 CTEXKHThH 3a IX BUKOHAHHSAM, 3a0e3ledye
MPOBEJICHHST BUOOPIB, BUAA€ pi3HI CBIJIONTBA Ta JIIEH3ii, Halae HEOOXiTHI CTATUCTUYHI JaHi IS
Iep KaBHUX MiHICTEPCTB Ta BiJJOMCTB.

CremaibHO UIsI TOTO, 100 HE IIOEAHYBAaTH OOOB’S3KM Mepa Ta TPEICTaBHUKA JACpKABHOI
BUKOHABYOI Baau, 6arato (yHKLiN OCTaHHBOI OYJIO MEpeaaHo MiCIIEBOMY CaMOBPSYBaHHIO.

Benuki micra @panumii, Taki sk I[lapmwx, Mapcens, JlioH mopijieHi Ha paliOHM 1 TIPEACTaBJICHI
MPEJCTaBHUIIBKIM OPTaHOM — PaJIol0 PaioHy, sKa CKJIAJA€ThCS 3 MYHIIUIAIBHUAX PaJHUKIB, OOpaHUX Y
1IbOMY palioHi, Ta pallOHHUX paaHuKiB. Paga paiioHy (QYHKI[IOHYE 3a TUMH XK MPUHIUIIAMH, IO i
MyHIIUNaJdbHA pajia, IPUUOMY POJb Mepa Yy AISUIBHOCTI pajy Taka K cama, K 1 Ha MyHIIUIaJIbHOMY PiBHI.
Mep paitoHy 00HMpaeThCsi palOHHOIO PAOI0 3 YKCIIA 1 YWICHIB, 10 € MYHIIUIIAJLHUMH PaJHUKAMH.

[Tomin MmicTta Ha palioHM HE 3aBAAE IMIKOAW €THOCTI KOMYHH, OCKUIBKH palioOHM HE € IOPHUANIHUMU
ocobamMH 1 He MalOTh CBOTO OIOMKETy, a JIMIIE CBii KOIITOPHUC, IO BCTAHOBIIOETHCS MYHILUIAIBHOIO
panoro. Komrropucu paifoHy € uiie 10AaTKOM A0 OI0KETY KOMYHH.

Jlo cknamy MOBHOBa)K€Hb MyHIIIUIIAILHOL paid HAJIEXKATh:

1) ¢piHaHCOBI MOBHOBAKEHHS:

- NPUAHATTS OI0/KETY, BHECEHHS 3MiH JI0 HBOTO;

- BHPIMIECHHS TUTaHb TIPO HEOOXITHICTH IMO3HK;

- 3aTBEPKEHHS 3BITIB IIPO BUKOPUCTAHHS OIOPKETHUX KOIITIB;

- BHU3HAUYCHHS CTABOK KOMYHAIBHHX MOJATKIB.

2) MOBHOBaYKEHHS IO/I0 MaifHa KOMYHHU:

- KYITIBJIA, TPOMAX, OPCHIAa Ta BIiIHECEHHS MaiHA N0 Kareropii «rpomMaichKoroy». MaiHo
KOMYHHM TOIUISETECA HA «TPOMaJChbKe», TOOTO Take, IO MpPU3HAUYEHE BUKIIOYHO JUIS TPOMAJICBKOTO
KOPHUCTYBaHHsS (JOPOTH, KIAJOBUINA, Ka3apMH TOIIO), Ta MaiHO «IpPUBaTHE», SKUM KOMYyHa
PO3IOPSIKAETHCS HA TIpaBaxX IMPHUBATHOTO BIACHWKA (JIYKH, JIicH, OyAMHKH ToImmIo). ['poMajchke MaitHO €
HEBITIy)KYBaHUM;

! Jlepun, U.J1., Baitas, .M. (1994). Cospemennviii nemeyxuii koncmumyyuonanusm. Mocksa: PAH.
? Begens, XK. (1973). Aomunucmpamusnoe npaso ®panyuu. Mocksa: IIporpecc, 212.
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- MOBHOBa)KEHHA y cdepi 00namTyBaHHs TEPUTOPIi Ta MiCBKOTO OyAiBHULITBA;

- CTBOPEHHSI T'POMAJICBKHX CIY’)KO KOMYHH, 3aTBEp/DKEHHS 11 INTATiB, BH3HAYCHHS PEXKUMY
YIPaBJIiHHS, YTBOPSHHS POOOYUX MiCIh a00 JIIKBIAALIS IIMX CITYKO.

OpHak MyHINMNANbHA pajJia HE TMOBHOBAKHA IPH3HAYATH YHHOBHHUKIB B Il CIOyxOu, e €
MPEPOTaTUBOI0 MEpa; BOHA 3aTBEPPKye OIOJKETHI KOIITH, SKI HEOOXiAHI JJS OIUIaTH IMEPCOHANY Ta
YTPUMAaHHS X CITYKO.

Jpyrum 1miciiss KOMYHU PiBHEM aIMiHICTPaTHBHO-TEPUTOPIATBHOTO yeTporo DpaHrlii € mernapTaMeHT,
Ha SKOMY TapajielIbHO MpPAIOIOTh JBa OPTaHW BIAJW: IeHepajbHa paja SK OpraH CaMOBPSAyBaHHS Ta
npedeKT SIK OpraH JAep>KaBHOI BIIaJIH.

[IpencTaBHUIIBKMM OpPraHOM MICIIEBOTO CaMOBPSIyBaHHS Ha PiBHI JiemapTaMeHTy € [eHepanbHa
pana, sika 3i cBoro ckiamy obupae ['omoBy pamu. BiH ogHOYAacHO € i KEpiBHUKOM BHKOHABUOTO OpPTraHy
JeTapTaMenTy, TOOTO KePIBHUKOM HOTO CITYKO.

l'enepansHa pama yrmpaBise chnpaBaMH JemapTaMmMeHTy. 3akoHH 1983 poky Hamamu 1 psn
MMOBHOBaXEHbB, Cepe] AKUX: 3aTBEPKCHHSI OFOJKETY Ta 3BITY MPO HOTO BUKOHAHHS, BUSHAYCHHS TTOTITHKH
PO3BUTKY JeMapTaMEHTy; BCTAHOBJICHHS CTaBOK BHYTPINIHIX TOJATKIB JIENapTaMEHTY; CTBOPSHHS
TPOMAJICBKHX CIYX0 JernapTaMeHTy 1 BCTAHOBJCHHS TpaBMJ iX (YHKIIOHYBaHHS; BU3HAUCHHS IITATY
MIPAIliBHUKIB CITy)KO JemapTaMeHTy; MPUAHATTS PIllieHb IOI0 BCHOTO MaifHa nerapTaMeHTy (MpuaOaHHs,
BUKOPHUCTAHHS, BiUYXKEHHs); HAJaHHSA Ha MPOXaHHS BU3HAYCHUX YCTAHOB JICP’KaBH, BHUCHOBKIB II0JIO
PO3IIOiTY KPSAHTIB Y JCNapTaMEHT] TOMIO .

Ha wnpomy piBHi mopsm 3 ['eHepambHOIO pamoro (MPeACTaBHUIIBKMM OPTaHOM  MIiCIIEBOTO
CaMOBpsyBaHHs) Ta 11 BAKOHABYMM OPTaHOM, OYOJIFOBAHHM TJIABOKO JleMapTaMeHTy, (QYHKI[IOHYE W OpraH
Jep>kaBHOI BiIagu — peeKTypa Ha 4o 3 mpedeKToM.

[IpencraBauk aepxaBu B aenapramMeHTi (IpedekT) nmpu3HadaeThes ykazoM llpe3unenTa, yxBaaeHUM
Ha 3acimanHi Pamu MinicTpiB. BiH Mae OaraTtorpaHHy KOMIIETCHI[iIO, 1 3 OINIAAY Ha II€ KOOPAHMHYE
JiSUTBHICTD BCIX MICLIEBUX OPraHiB yHpaBIiHHS.

Oyukmii npedekTiB MOAUIAIOTHECS HA JBI IPYNH: YIOPABIIHCBKI Ta HArIafoBl. Y Mexkax
YOPaBIiHCHKOI (YHKIII BOHH KEPYIOTh [iSUIBHICTIO MICIIEBHX JEP)KaBHHUX CIYKO, HarIsgoBOi —
3MIACHIOIOTH 3araJIbHUH JIepyKaBHUH HATIISA] 3a isUTBHICTIO OpPraHiB MIiCIIEBOTO CaMOBPSTyBaHHSL.

Sk mpencTaBHUK ypsAy B AemapTaMeHTi, TpedeKT 30008’ 13aHUM 1HPOPMYBATH yPSIT PO CTaH CIPaB
Yy HbOMY, a TaKOX JOBOAMTH 1H()OPMAILIiI0 IPO MOJITHKY YPSAY 10 MICICBHX BHOOPHUX OPraHiB 1 COPHUATH
iM y mpoBejieHHI 1i€i monmituky. J[o MOBHOBaXXeHb Mped)eKTa Halle)KaTh: HATJIA]] 32 BUKOHAHHSIM 3aKOHIB,
yKa3iB 1 TOCTaHOB YpsOy Ta OKpPEMHUX MIHICTpiB; NPUHHATTS pilleHb HOPMATHBHOTO XapakTepy;
3a0e3nedYeHHs] MATPUMAHHS TPOMAICHKOTO TOPSIKY; 3MIMCHEHHS aJMIHICTPaTHBHOTO KOHTPOJIO 32
TISTTBHICTIO NTETTapTaMeHTy Ta HOTo KOMYH 1 Tiepenada Ha po3Tisi aJAMiHICTPAaTHBHOTO CyAy HE3aKOHHHX,
Ha WOTO TOTJISIN, PillleHh TEPUTOPIATHHUX KOJCKTHBIB; MPEICTABICHHS JCPXKABU y TMUTAHHIX BUKOHAHHS
BCIX IOpHIWYHUX aKTiB Ha pIiBHI JemapTaMeHTy, MIAMUCAaHHS yroa BiAg IMEHI JepkaBH, a TaKOX
MPEJCTaBHUIITBO JIEP)KaBH B OpraHax MPaBOCYJS; PO3MOPSDKEHHsS BCiMa JIEpKaBHUMH BHIATKAMH Y
JerapTaMeHTi Ta BiANOBIAAJbHICTh 3a YIPABIiHHS HEPYXOMICTIO Ta iHIIMM JIE€pKaBHUM MaiHOM, IIO
HAJICKHUTH JepKaBi y eNapTaMeHTi; KepyBaHHS POOOTOIO BCiX MICHEBHX CIIYKO Aep)KaBHUX LIEHTPAIbHUX
OpraHiB BUKOHABYOI BIAJ M Ta ITIOCEPEIHHUIITBO Y B3aEMOBITHOCHMHAX NHMX CIYy)XO 13 MEHTpaIbHUMH
MiHiCTepCTBaMHU.

3 PpO3BUTKOM JIepKaBU i BUHUKHEHHSIM TMPOOJIEM pPEriOHAIBLHOTO PO3BUTKY IS 3a0e3ICYCHHS
KoopauHAaIii poOiT Ta iHTEpeCciB KOMYH YH JCMApTAMEHTIB y 3MIMCHEHH] BOKIIUBUX IJIS PETIOHY CHUTHHHUX
MPOEKTIB y PpaHIIii CTaH 3’ SIBILITHCS aAMIHICTPAaTHBHO-TEPUTOPIaIbHI OJUHHUII TPETHOTO PIBHS — OKPYTH,
3a AKUM (PaKTHUYHO 3aKPIIUICHUI CTAaTYC MICIIEBOTO KOJCKTHBY, XO4a POJbh MICIICBOI JACpKaBHOI BIaIu Ha
bOMy piBHI 3Ha4yHO BHIMAa. CTaTyc OKPYry BHUIUIMBAE 3 HOTO NpH3HAYCHHS OYTH IHCTPYMEHTOM
€KOHOMIYHOTO, COIIAJILHOTO 1 KyJbTYPHOTO PO3BUTKY IeBHOI Tepuropii. Came OKpyru OepyTh y4acThb Y
CTBOPCHHI 3arajlbHOHAIIOHAJILHUX TUIAHIB PO3BUTKY, TOMAralO4uch y IHUX IJIaHAX BUKOHAHHS MPIOPUTETIB
OKPY>KHOTO PO3BHTKY. BiINOBiIHO 0 TaKOro MNPU3HAYCHHS OKPYTYy 3aKOHOM BH3HAYa€ThCs 1 HOro

" Bpoban, I. (1988). @panyysckoe aomunucmpamusroe npaso. Mocksa: IIporpecc; Baxyienko, B.M.,
Mamonosa, B.B., [llapos, IO.I1. (2004). Cmpameziune nianysanms na mMicyegomy ma pecioHaibHOMY DIiGHSX.
Vxropon: [Tarent; Cepebpennukos, B.I1. (1981). Mecmnoe ynpaerenue u camoynpasnenue 6o @panyuu.
Munck: BI'Y; Jlesun, W./1., Baiinb, U.M. (1994). Cogpemennwiti nemeyxuii koncmumyyuonaiusm. Mocksa:
PAH.
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KOMIIETEHIIiS B OKPEMHX Tally3sX:

- 3aMHATICTE 1 mpodeciiHa MATOTOBKA HACEICHHS: OKPYT IOPIYHO 3aTBEPKYE MPOTpaMy
npodeciiiHol MiAroTOBKH, CTBOPIOE LIEHTPH MPO(eciiHOro HaBYaHHS, YTPUMYE JIIel;

- 3a0e3MCUCHHs] JKUTIOM: BiH BH3HAUa€ NPIOPUTETH PO3BUTKY >KUTIOBOTO OyZiBHHMLTBA 1
3IIHCHIOE CTIeLialibHI KUTIIOBI IPOTPaMu;

- 00JamTyBaHHS PIYKOBUX MOPTIB, 32 BUHATKOM 3arajJbHOHAIIOHAEHUX BEJIMKUX MTOPTIB.

KpiM 1mporo, oKpyru MOXYTh BIAKPHUBATH PIi3HOMAHITHI My3el 1 XyHOXHI HaBYaJIbHI 3aKJIaiw,
Ha/IaBaTH JOTIOMOTY B IPOBEJCHHI HAYKOBUX JOCHIKEHb TOLIO.

[IpenacTaBHUKHM EHTPAIBHOI BIIAIH ONMMHSIOTHCSA B TIEBHIM Mipi Ha MEPEXpecTi aaMIiHICTPAaTHBHUX
CTPYKTYp 1 MOMTHKNA. BOHN «HEMUHyYE BTATYIOTHCS B MOJITHYHI iTpH, SKi MMPOCTO HE MOXKYTH IOCIIATH
IIOMITHOI'O MICII B IXHIX 3aKJIOIIOTAHHSIX Ta B IXHIX s . [IpencraBHUKY IIEHTPAIBHOT By BiirparoTh
HEOJJHAKOBY POJIb ¥ MICIIEBHX MOJITUYHUX 3MaraHHsIX — MOXYTh JisITH Ha KOPUCTh YPSAAOBUX MapTiid abo,
HaBITaK{, HA KOPHUCThH TEBHOI OMO3MINIHHOI Tpymnu. Hamx3BuyaitHO BaKJIIMBOIO TPOOJIEMOIO CIIiJT BBaKATH
BUKOHAHHS Haka3iB Ta AMPEKTUB ypsay HOro MiCIEBHMH NpeACTaBHHKAMH, BIOPOBAKECHHS AEp>KaBHOI
MOJIITUKY Ha MiCIIEBOMY PiBHI.

KoHTposb 3a 3aKOHHICTIO PIIIEHh OKPYKHOT pagu Ta il TOJIOBU 3A1HCHIOE OKPYKHHMA TTPeQeKT, TKAN
OUONTIOE  JIEP’KaBHY aAMIHICTpamifo oOKpyry. HaiBakimuBimii pIilIeHHS TOJOBH OKPYKHOI pamu
Y3TO/IKYIOTECSL 3 TIpeeKTOM, a JIMIIE MOTIM MOAAIOTHCS Ha 3aTBEPIKEHHS OKpPYXKHIM pami. OKpyKHUHA
npedekT moeanye GpyHKIii npeacTaBHUKA JSPXKaBU B OKPY3i Ta B FOJOBHOMY JeMapTaMeHTi oKpyry. Kpim
Toro, BiH TmpexactaBise [Ipem’ep-miHicTpa B OKpy3i, TOOTO € MPEACTABHUKOM JACPKABH Ta YpSIy
ogHOYacHO. TakuM YWHOM, MPENCTaBHUKM [EepKaBHOI BIAAM HA MICIIX 3OIHCHIOIOTH 31e0LIBIIOro
Harjsi1oBi GyHkuii. BiamoBigHo, aBTOHOMISI MiCIIEBOTO CaMOBPSIyBaHHS HA0YBA€ PeabHOTO 3MICTY.

Jly’ke Ba)KJIMBOIO JJIS MiCIICBOTO caMOBpsimyBaHHA DpaHIlii € MOXKIUBICTH TOTOBIPHOTO PO3TOILITY
CIIy’k0 MK TOJIOBOIO OKDPY>KHOI paau Ta mpedexkToM, 0 JO3BOJISE YHHKHYTH XyONIOBaHHS B poOOTi Ta
3MEHIIY€ KiJbKICTh KOH(MIIKTIB i HETOPO3YMiHb.

B minoMmy cdepa moBHOBaXKEHb peTiOHATBHHUX Ta MiciieBuX pax DpanIii Mae HACTYITHHN BUTIISA
(tabm.1). Jlami Tabmurii cBigYaTh TpPO YITKHA PO3MOIIT IMOBHOBAXKCHL 3a PIBHAMH OpraHIB BIIAIH.
3araJpHOHAILIOHATIBHI IHTEPECH BTUTIOIOTHCS B TIEBHY cdepy Ha PiBHI JeprKaBH, BCi iHII — HAa BiATOBIIHUX
l€papxiYHUX PIBHSX.

Bunaerbes mikaBuMm (paHIy3bKHN MiIXiM 10 IUIaHyBaHHSA y cdepi OymiBHULITBA Ta 00JAIITYBaHHS
teputopiii. Ha piBHI MyHinuMnamiteTy npuiMaeThCsl pilIeHHS MO0 CXeMH 3a0yJOBU BiAMOBIAHOI
TepUTOPii, yMOB HaJaHHS JO3BOJIy HA OYyAIBHUITBO Ta HOTO y4yacTi y MiCTO- Ta )HTI0OyxyBaHHI. OqHaK mi
pillieHHs HE TIOBWHHI CYIIEPEYHTH JeMapTaMCHTANBHIA CXeMi oprasizailii TepuTopii, IO BPaxoBYE
CTBOPEHHS ¥ yTpUMaHHS 30H BiJIIOYMHKY Ta Typu3Mmy. PazoM 3 THM, IUTaHHsS YTBOPEHHS PEriOHAILHUX
NPUPOAHUX TMAapKiB (IKCYIOTbCS y pETiOHANbHUX CXeMaxX oOOJIalITyBaHHS TEpUTOpil 1 TOBHHHI
BpaxOBYBAaTHCS BCiMa JeTapTaMEHTaMH, IO HAJICKHUTH JO BIATIOBIIHOTO OKPYTY. 3a JAEp’KaBOIO 3aKpiruieH]
MOBHOBKEHHS IIOJI0 OXOPOHM IaM’SITHUKIB apXiTeKTypH, JaHAMAQTHOTO JW3alHy, YTPUMAaHHS
HalllOHAJIBHUX MAapKiB, KOHTPOJIIO, periaMeHTanil W KOOpAMHALl JisIbHOCTI y cdepi OymiBHMUTBA Ha
3arajJbHOAEP)KAaBHOMY PiBHI.

He Menm xopucanM € qocBia @pantiii y po3momis MOBHOBaXKEHD Y chepi CoIiambHIX MOCITYT. SIKIT0
Ha piBHI MYHIUUNATITETYy BUPILIYIOTHCS MUTaHHS HaJaHHA KOMYHaJbHHX TOCIYT, 300py Ta mepepoOKu
CMITTS, TO Y KOMIICTCHLIl JAeNapTaMeHTy 3HAaXOIUTbCsS BUPILICHHS NPOOJIEM COLialbHOI JOMOMOTH,
JIOTIOMOTH MaTEPHHCTBY W AWTHHCTBY, IICHCIOHEpaM, iHBajligaM, isSUTBHOCTI B TaJIy3i OXOPOHHU 3JI0POB S,
0OpOTHOM 3 pakKOM Ta TYOEPKYIIHO30M.

Pazom 3 Tum, nuTaHHs MpodeciiiHOro HaBYaHHA, MiIBUILEHHS KBajidikamii, HaB4yaHHs 0e3 BiIpUBY
BiJI BUPOOHUIITBA, HACTABHUIITBA BUPIIIYIOTHCS HA PiBHI OKPYTiB. AJle KOHTPOJIb 1 perilaMEeHTyBaHHS B ITiH
chepi, a TaKOXK KOOPAMHALS ISUTBHOCTI MO0 COLIAJbHOIO CTPaxXyBaHHS, MEAMIMHH, OOpOTHOU 3
0e3po0ITTAM BUPILIYIOTHCA Ha PiBHI JeprKaBu.

AHaJIOTIYHO PO3NOAUISIOTECS 000B’SI3KM OpPraHiB Biagu y cdepi rpoMaachKol caHiTapii Ta ririe’u, a
TaKkOXX B IISUTBHOCTI 3akiamiB KynbTypu (0i0ioTek, My3eiB), J€ KOHTPOJIh Ta pPErIaMCHTYBaHHS
3aJMIIAEThCS 32 JACPKaBOlO, a MNPUHHATTA KOHKPETHHMX pilleHb B IMEBHIM cdepi mepexomutb 1o
MOBHOBA&)KEHb BIAIMOBIIHO OKPYTY, AeMapTaMeHTy, MyHinumnaiaitety. Lle cBiguuTh mpo BpeTyIbOBaHICTbH

'Typue, B. (1993). Jeporcasne ynpasninns. Kuis: Ocrosa, 136.
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BITHOCHH MK i€papXi4YHUMH PiBHAMH Ta clipoOy peasnizalii NpUHLIUIY CyOCHAIapHOCTI, KOJIM HAHOMMKINH
70 HACEJEHHS PiBeHb YNPABIIHHSA OTPUMYE IOBHOBAXKCHHS, IO MOXYTh CIIPHATH 3aJ0BOJICHHIO IOTpPEO

IIHOTO HACEJICHHS IMOHANKpaIle, MOHAWIIBHIIIE, 3 MiHIMATFHUMH BUTPATAMH.

Tabmurs 1
Cdepu noBHOBaKeHb OpraHiB Biaagu @panuii
PiBHi opranis
BIIATHI 1 2 3 4
Cdepa
HOBHOBKCHL | Myninunamirer | Jlemaprament Oxkpyr Hep:xaBa
OcsiTa CtBOpEHHS, CtBOpEHHS, CtBOpEHHS, Buma OCBITa.
OyIIBHHIITBO  Ta | OyMiBHHUIITBO Ta | OymiBHUIITBO Ta | Po3poOka mporpam,
YTpPUMAaHHS YTpPUMaHHS TPUMIMICHb | YTPUMAaHHSI Habip Ta oriaTta
MPUMIIIEHb CepeIHIX IIKiJI MPUMIIIEHb BHUKJIaJaYiB,
ITOYaTKOBUX IITK1JT mineiB  (cTapim | opraHizaris
KJIacH) Ta | HaBYAJILHOTO
CHELiaTbHOTO mporecy Ha  BCiX
TEXHIYHOI OCBITH | PiBHSX OCBITH
Hlasixu YTpumaHHs 1 | Yrpumanas 1 | Yrpumanas 1 | YTpumanus i
OyIiBHHUIITBO OYIIBHHIITBO  IUIAXIB | OYIIBHHUIITBO OyIiBHHUIITBO
BYJIIb Ta NUISAXIB | JEMapTaMEHTAILHOTO NUIAXIB HaI[iOHAJTLHUX
MiCIIEBOTO 3HAYCHHS perioHaTEHOTO aBTOMaricTpanei
3HAYCHHS 3HAYCHHS
I'pomaacekmii | Micbkuii [Mpumicekuit Ta | MikMicbkuit 3ami3zHUYHUHA
TPaHCHOPT IpPOMaJICHKHA MDKMICBKUH TPaHCIIOPT | TPAHCHIOPT TPaHCIOPT,
TPaHCIIOPT. BCepenrHi 3aradbHANA KOHTPOIb
HIximsHAH JleTIapTaMeHTy. Ta perjJaMeHTYBaHHS
TPaHCIOPT B | llIkinpHuit  TpaHCmopT
MeXax MicTa 3a MeXaMH MicTa
IMopTH IToptu TopriBensHi Ta | YTpuMaHHS [Toptu
BiTIOYHNHKY puOOIIOBHI IOPTH CYAHOXITTHUX HaIllOHAJIBHOTO
pIYOK Ta KaHaNiB, | 3HAUCHHS,
TIOPTiB perilaMeHTamisi  Ta
peTioOHaTEHOTO KOHTPOJIb
3HAYCHHS

LHpoMy crHpusitoTh ¥ TTOBHOBa)KCHHS B IApWHI €KOHOMIYHOTO IUTAHYBaHHS Ha BiATIOBIIHOMY pPiBHI:

MYHILMIATITET MOXKE YKJIaJaTH MyHIIUIIaIbHI JOrOBOPH, JerapTaMeHT — QOpMyBaTH MPOrpaMu JOIMOMOIH
CLIBCBKUM KOMYHaM; Ha PiBHI OKpPYry — PO3pOOJSTH pPEriOHaJbHUH TUIAaH Ta BU3HAYaTH NPIOPUTETHI
TIporpamHu, a Ha piBHI JepKaBH — CTBOPIOETHCS Y3TOHKECHUH HAITIOHATLHUAN TIIaH €KOHOMIYHOTO PO3BHTKY.

3rigHo 3 3aKOHOM MO ACLEHTPATi3aLiio BCi TaHKH (iHAHCOBOI CHCTEMH € aBTOHOMHHMMH' . Pasom 3
TUM Y 3B’S3KY 3 HEOOXIIHICTIO MOKPUTTA Ae(ilUTIB MicIeBUX OIOKETiB 30epiracTecsi 3HayHa (iHaAHCOBA
3aJIeKHICTh MICHEBHX OpPTaHiB BiJl LEHTPAJILHOTO ypsny. PiHAaHCOBI HAIXOMKEHHS JO MiCLEBHX OIOIKETiB
CKIIAZIAIOTHCA 3 HACTYIMHHUX CJIEMEHTIB: MPsAMI MICIEBI MOAATKH (3€MEIIbHUM TIOATOK 3 He3a0ymToBaHHUX
TUISHOK, MOJATOK Ha Oy[iBIi, )KHUTJIOBUH MOJATOK, MOJATOK Ha Mpodecito); 300pH Ta HenpsAMi OAaTKH (Ha
OCBITJICHHS Ta 00JaJHAaHHS, BUKOPUCTAHHS CJIIEKTPOCHEPTii, MEPEBUIICHHS TYCTOTH 3acelieHHS, YoM TI0
BIIYY’)KCHHIO MalHa, 10 TMPOJaXy HEPYXOMOCTI); IMOAATKH Ta 300pH, IMEpemaHi JEpKaBOK Y 3B’S3KYy 3
JCICHTpallizalieo; TpaHchepTH Ta CyOCHIil Jep:KaBW; IUlaTa 3a MOCIYTH BiJ €KOHOMIYHOI IisUIBHOCTI;
MO3HKH.

! Cepebpennnkos, B.IL (1981). Mecmuoe ynpagnenue u camoynpasienue 6o ®panyuu. Murck: BI'Y.
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Jloxomu Bifi BUKOPUCTaHHS MYHIIMIIATHHOI BJIACHOCTI 1 MICIICBOIO TOCIONAPCTBA € HE3HAYHUM
JDKepesioM HagxomkeHsb (y 0romket komyH 11-12 %, nemapramenTis — 5%).

Po3mipn MiceBHX IMOAATKIB BCTAHOBIIOIOTHCS MICIIEBUMH OpraHaMH BaaW, ajie 0a3oBa CTaBKa i
LIOPIYHUK TPaHUYHUHA piBEHb — JAepkaBoo. BiamoBimHo 1o 3akoHy mpo AeueHTpaiizamito, y ®Ppanuii
CIIOCTEPITAaEThCS TCHMACHINS 3HIDKCHHS JOXOMHOI 1 BHJATKOBOI YaCTHWH IICHTPAILHOTO OIO/PKETY MpH
OJTHOYACHOMY 3POCTaHHI ITOJATKOBUX HATXOHKCHB 10 MICIIEBUX OIOKETIB.

JlocuTh BaroMy 9acTKy HaIXOHKEHBb JO MICIIEBHX OIO/DKETIB 13 30BHIMTIHIX JKEpen (11 OI0KETIB
KoMyH — 35 %, nenaptamenTiB — 42 %) cKi1agaoTh B OCHOBHOMY A€prKaBHi TOTallii.

Horaii y ®panuii € ABox BHUIIB: 3arajibHi (0a30Ba, BHPIBHIOKOYA, KOMIICHCAIliHA, creinudidHa
JIOTIOMOTH) Ta criemianbHi. KpiM moTamiii eHTpalbHUNA ypsI BUAUISE MICIIEBUM OIO/PKETaM 1 CYOBEHIIIT,
YacTHHA SKUX iJI¢ Ha MOTOYHI COIiajbHI BUIATKH, PEIITa — HA KamiTabHe Oy 1iIBHUIITBO.

He MeHm mikaBUM € JOCBiJ MICIIEBOTO CaMOBpPSAYBaHHS € OJHI€T €BPOIEHCHKOI ACpKaBH —
Monpii. ITicns pedopMyBaHHS aaMIHICTPaTHBHO-TEPUTOPIAIBHOTO YCTPOIO, @ TaKO HHU3KH 1HIIHX
cycninpHUX pedopmM, mo BiaOymucs y PecnyOunini Ioasmi nporarom 90-x pp., Oyio cTBOpeHO IepxaBy
HOBOTO THUITY, SIKa CIIy>)KUTh CBOIM TPOMaJISTHAM 1, CIIUPAIOYHCh HA CAMOBPSIHI IHCTUTYIIIT Ta TPOMaISTHCHKE
CYCIIUTBCTBO, AAa€ iM MOKJIMBICTh (POPMYBATH i KOHTPOIIFOBATH OPTaHH BIIAJTH.

OdyHIaMeHTaIbHOIO inmeeto pedopmu Oyna aerneHTpamizamis. HaWBaXIMBIIIIAM KPOKOM CTajo
CTBOPEHHSI HE3aJIC)KHOT0 0a30BOT0 PiBHS TEPUTOPIANTBHOTO YCTPOKO KpaiHu — rMiHu. HanineHHs peaabHOI0
BJIQJIOF0 JIIOICH HAa HAWHIDKYIOMY PiBHI OYJI0 TOJIOBHHM CTPATETidHUM Pe3yJbTaToM Iiiei pedopmu. Jpyrum
OYCBHIHUM PE3YJIHTATOM OYJIO0 Te, IO AeprKaBa MoKaszaja CBOE Oa)kaHHS Ta CIIPOMOKHICTD 0 OOMEKCHHS.

Ha migcrasi wniei pepopmu B Ilompmii BuAiieHO TpU piBHI caMOBpsIyBaHHS: BO€BOACTBO (16
BOEBOJICTB); MOBIT (373 1m0BiTH); rMiHa (2489 rvin)'.

I'mina — me HaWHWKYMKA, ajie HaWOUIbII (YHKIIIOHAIBHO HAaBaHTAXKCHUH OpraH MICIICBOIO
camoBpsiyBaHHs. BoHa cTayma HaHOUTBIIMM HalaBadeM MYOJIYHHMX ITOCIYT Ta TOJOBHHM MapTHEPOM Y
BUPIIICHHI OCHOBHUX KHTTEBO HEOOX1THUX MMUTaHb JUTS CBOIX TPOMAJISH.

OnuHUIIl  TEPUTOPIATBPHOTO CAMOBPSIYyBAaHHS 3MIMCHIOIOTH CBOi 3aBHaHHS 3a JOIOMOTOIO
HOPMOTBOPYOTO OpraHy — paad TMiHM 1 BUKOHABUOTO — NpaBiiHHS TMiHW. [lepmumii € opranom, o
npuiiMae pilmieHHs 1 3AiHCHIOE KOHTpONbHI (yHKWii Ha TepuTopii rminu. Paga rMiHuM Ta nmemyratu
00MparoTHCS MIITXOM 3aralbHUX, PIBHUX, IPAMUX 1 TAEMHUX BUOOPIB CTPOKOM Ha 4 POKH.

Jlo cthepu MOBHOBa)KEHb TMIHU HAJICKUTH MPUHHSTTS PIllleHh Yy TPOMAJICHKUX CIIPaBax MiCIIEBOTO
3HAYCHHSI, SIKIIO 3TiJHO 3 YAHHUM 3aKOHOJIABCTBOM II€ HE BIJIHECEHO /10 KOMIICTEHIIii IHIIMX OpTaHiB.
3aBMaHHS TMIiHU TONUISIOTHCS HA BIAcHI Ta jaeneroBadi. 3rimHo 3 3akoHomaBcTBOM «[Ipo rmiHHE
CaMOBPSITyBaHHS 10 1 BIACHHX 3aBIaHb, SKi CIPIMOBAHI HA 3aI0BOJICHHS MOTPEO IPOMAJIH, BiIHECCHO :
3a0e3nedeHHs] TOPSNKY Ha BIAMOBIMHIA TepuUTOpii, (HYHKIIOHYBAaHHS MICIIEBOI E€KOHOMIKH, OXOPOHHU
HABKOJIMIITHROTO CEPENOBUINE; (DYHKIIOHYBaHHS TMIHHHUX JOpPIT, BYJHWIb, MOCTIB, IUIOMNI, a TaKOX
opraizariii JOpOXHBOI0 Pyxy; GYHKI[IOHYBaHHS BOJIOIPOBOIB, KaHATI3AIlIHHOI cHCTeMH; 3a0e3MeUeHHS
BOJIOIO, JTIKBiJAIlisl Ta OYHWIICHHS KOMYHAIBHUX CTOKIB; JOTPUMAHHS YHUCTOTH Ta TOPSIKY, CaHITApHHUX
HOPM Ha CMITTE€3BAJIMINAX, 3HEIIKO/HKCHHS KOMYHAIbHHUX BiAXOIIB; 3a0€3MEUCHHS eIeKTPOCHEPTIi, Tera,
ra3dy, OpTraHi3aiis MICIICBOTO T'POMaJCEKOrO TPAHCIOPTY; OXOPOHA 3JI0pOB’S; HAJAaHHSA COI[lAIbHOL
JIOTIOMOTH, 30KpeMa, OpraHi3amis IEeHTPIiB Ta 3aKJIaiiB OMIKW; OYyMIBHHUIITBO XHUTJIOBHX OYIMHKIB Ha
TepUTOpii TMIHM; OpraHi3alis CepelHiX WKL, AOMKIIbHUX 3aKJIadiB OCBITH, a TaKOX IHIIMX OCBITHBO-
BUXOBHHMX YCTaHOB; oOpraHizamis 0i0iioTek Ha TEpUTOpii I'MiHM, IHIIMX 3aKIAAiB KyJIbTypH; ¢i3ndnHa
KyJIbTypa, 30KpeMa OpraHi3amis TepUTOpid, M0 MpHU3HAYCHI IS BIAMOYMHKY Ta CIIOPTHUBHUX 3MaraHb;
oprasizailisi TOPTiBJIi 1 TOPrOBUX PSIiB; OpraHi3allisi O3eJIEHEHHS Ta IMOcaaKa JIEPEeB Ha TEPUTOPIi TMIiHHU;
BIIOPSIKYBaHHS KJIAJOBHUII HA TEPUTOPIl TMiHU; 3a0€3MeUCHHS TPOMAJICHKOTO TOPSIIKY Ta MPOTUIOKEKHOT
OXOPOHHW; YTpHUMaHHSI TMIHHAX OO €KTIB Ta 3aKjagiB TPOMAJICHKOrO0 TIPH3HAYCHHS, a TaKOoX
aaMiHICTPaTHBHUX 00’ €KTIB; BCTAHOBIICHHS TapaHTIH COIMIaIbHOTO, MEAUIHOTO, TIPABOBOTO 3a0E3IeUeHHS
BariTHUX JKiHOK.

3riTHO 3 TOJIOKEHHSMHM 3aKOHY TMiHI MOXYTh OYTH JCJIerOBaHI Ha BHKOHAHHS 3aBJaHHS, SKi
HaJeXaTh 10 KOMIETESHINT ypsAa0Boi agMiHicTpaltii. JlemeryBanas 3aBaaHb BiJ YpsAAOBOi amMiHiCTparlii 10

! Komstpekasi-Bo6urckas, JI. (2000). Bmopas eonna nonsckux pegpopm. Bapmasa: Oficyna Naukowa; Byituuk,
M., I'paben, M. (2000). Opeanizayis ma npunyunu ¢yuKyionyeanus opeamnie camospsaoysanns ¢ Iloaviyi.
Bapmaga.

? Komsipekasi-boburckast, JI. (2000). Bmopas eonna nonscrkux pepopm. Bapiuapa: Oficyna Naukowa.
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IMIHA OJHOYAaCHO O3HAYa€ JeJIeryBaHHs ()iHAHCOBHX KOIUTIB y PO3Mipi, HEOOXiZHOMY Ha BHKOHAHHS
3aBlaHb. BUKOHABYMM OpPraHoOM I'MIHHU € MpaBJIiHHS, HOro odupae i Biakiukae pana rmidu. [IpaBmiHHS B
Me)KaxX HOPMAaTHBHO-TIPABOBUX aKTiB BUKOHYE IIOCTAHOBHU PaJid TMiHU Ta 3aBJAaHHS T'MiHH.

Jlo TOBHOBa)XE€Hb MPAaBIiHHS TMIHM HAaJCKUTh: MIATOTOBKA IPOEKTIB IOCTAaHOB pajd TMiHH;
BU3HAUYCHHSI NUISAXIB peani3allii UX MOCTAHOB; YIPABIiHHS KOMYHAJIEHUM MaiHOM, BUKOHAHHS OIOKETY;
MIPU3HAYCHHS 1 3BUIBHCHHS KEPIBHUKIB TMIHHHX OpPTaHI3aIllifHUX OIWHUITh; 3IIHCHEHHS JCIICTOBaHMX
YPSIOBOIO aIMiHICTPAIli€I0 TTOBHOBAKCHB.

3 nuTaHb, TMOB’S3aHMX 3 peaizalli€lo BIACHUX 3aBJaHb, MPABIiHHA TMiHH MiANOPSIIKOBYETHCS
BHKJIIOYHO paji TMiHN. HarnsgoBumu opranamu 3a TMIHHOIO JisUTBHICTIO €: IIpem’ep-MiHICTp Ta BOo€BOIA, a
3 TUTaHb OIODKETY — perioHajbHa paxyHKOBa MajaTa. | MiHa cTajla HaWBaKIUBIIIUM ITOCTAYaIbHUKOM
myOJIIYHUX TOCIYT JUIsl CBOIX TPOMAJISH 1 30Ccepeauiia y CBOIX pyKax OUIBLIICTh CIpaB, SKi CTOCYIOTBCS SIK
TPOMaJISH, TaK i Cy0’€KTIB €KOHOMIYHOI MisThHOCTI (pHC. 1.).

MicLeE Wi piE eHb

. . G5%
PerioHansH Wi

piBEHb
30%

LleHT pansHURA
piBeHb
5%

Puc. 1. Po3noain moBHOBa)KE€Hb MiXK LEHTPAJILHIM, PET1I0HAIBHMAM 1 MiCLIEBUM PiBHSMH JepKaBHOTO
ynpasininas B [Toxbori

3 wi€i TOYKH 30pYy aAMIHICTpalis I'MIHH € HaHBaKIUBIIIMM IyOJIUYHUM MMapTHEPOM MIKHAPOIHUX
IHCTUTYLIH, OCKIIBKU ii poiib B €KOHOMIYHOMY PO3BHUTKY KpaiHH Ta BHUPILICHHI COLIaJbHUX NpoOieM
3pOCTaE.

I'mina crama (pakTHYHMM TOCIIOAAPEM CBOEI TEPUTOPIl 3TiAHO 3 KOHCTUTYI[IHHMM IPHHIUIIOM, 3a
SKHM «TEpUTOpiajibHE CaMOBPALYBAaHHS € OCHOBHOIO (JOPMOIO Oprasizaiii MiCIEBOTO XHTTS Y TMiHI», Ta
noJyoxeHHsAMH 3akoHy «IIpo rmMiHHE caMOBpSAYBaHHS», 3a SIKUMH «I0 chepH AiSIBHOCTI TMiHHM HaJeXaTb
yCi TPOMAJICHKI CIpaBH MICIICBOTO 3HAYCHHS, IO HE BIJHECEHI 3aKOHAMH 110 TOBHOBAKCHD 1HIIUX
Cy0’€KTiB», a TaKOX Te, IO «33JOBOJICHHS CHUIBHHX MHOTped TpOMaaChKOCTI BifHECEHE IO BIACHUX
3aBIaHb TMiHI .

BuKkoHaHHS 3aBlaHb T'MIHOIO OIMPAETHCA HA MPHHLUI caMocTiiHoCTi. [lificHy ¢iHaHCOBY
CaMOCTIHHICTh TMiH TEpEeayCIM OKPECIIOE€ PIiBEHb TOXOIIB, SKHMH BOHH MOXYTh PO3IOPSDKATHACS IS
MOKPHUTTA CBOIX BUTpaT. BigmoBigHo 10 monoxeHs cT. cT. 4, 5 3akony «IIpo ¢inancysanus rmin» (Bixg 10
rpyaHs 1993p.)” 10X0M IMIiHH TOAIIAIOTECS HA 06OB’A3KOBI Ta HEOGOB’ I3KOBI.

OO00B’A3KOBUMH IOXOJAMU I'MiH €:

1. HapxomkeHHs 3 MOJATKIB, BU3HAYEHUX Ha OCHOBI OKPEMHUX 3aKOHIB Bijl CIIIBCHKOTO TOCHIOAAPCTBA;
HEPYXOMOT0 MaiiHa; JIiCOBOTO TOCIOAapCTBa; TPAHCIOPTHUX 3ac00iB; TOCMIOAAPCHKOI AisTBHOCTI (Pi3MUHUX
0ci0; criauyBaHoro y QGopmi momaTtkoBoi KapT (€IUHOTO MOAATKY); CHAAIIMH 1 JapyBaHb; 3 BIIACHHUKIB
cobaxk.

2.HagxomkenHss 3 omnaT: TepOoOBOro 300py, eKCIUTyaTaliiHOro, MICIIEBOrO Ta IHINMX, SKi
CIIPABIISIIOTHCS Ha MiACTaBl OKPEMHX PETYIIIOBAHb.

! Byitunk, M., [paber, M. (2000). Opeanizayis ma npunyunu pyHKYiOHY8AHHs OP2aKié camospadyeants 6
THonvwi. Bapuiasa.

? Byitank, M., [paGer, M. (2000). Opeanizayis ma npuryunu QyHKyionyeants opeanie camospaoyeanHs 6
THonvwi. Bapuiasa.
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3. YacTku B J0X0/aX, 1110 CTAHOBIISATH JOXOJ JEPKaBHOTO OIOJIKETY y PO3MIpi:

- 16% BiJ HaIXOHKEHB 3 TPUOYTKOBOTO MOJATKY Bij (Di3MIHUX OCi0, sIKi MPOXKUBAIOTH HA TEPUTOPIT
TMIHU;

- 5% Big HaIXOJPKEHB 3 MPUOYTKOBOTO MOJATKY BiJI OPUAMYHUX OCi0 Ta OpraHi3amiiHUX OJWHUII,
SK1 HE MalOTh CTATYyCY IOPUAMYHHX OCi0, pO3TAIIOBaHUX HA TEPUTOPIl TMiHH.

4. Jloxonu OFOKETHUX OJWHHUIIb TMiH, BKJIFOYAIOUH JOXOHU 3 mTpadiB Ta MPUMYCOBUX MTOKapaHb, a
TaK0X BHECKH BiJl OJUHUIIb MT03a0F0KETHOT EKOHOMIKH.

5. Jloxoau BiJ MaiiHa I'MiH.

6. 3aranpHa Ta JOPOXKHSI CYOBEHIII1, BU3HAYCHI 3TiTHO 3 TIOJIOKCHHSIMHE BKa3aHOTO 3aKOHY.

Jlo HeoOOB’sS3KOBUX MTOXOMIB TMIHM HAaJIeKaTh: IIITLOBI JOTAIlii 3 JEpKaBHOTO OOKETy Ha
nodiHaHCYyBaHHS BIACHUX 3aBJaHb TMiH; HAJXOJDKCHHS BiJl OMOAATKYBaHHS >KHTCIIB; CHaIIIMHA Ta
JapyBaHHs, BIJICOTKW 3 KOINTIB T'MiH, 0 HAKOMMYEHI Ha OAHKIBCHKMX PaxyHKax Ta BIJICOTKH 3 TIO3WK,
HaJaHUX TMIHOIO;, ITUTHOBI JOTaIlii Ha 3aBAaHHS, peajli3oBaHi TMIHOIO HAa OCHOBI JTOMOBJICHOCTEH 3
OpraHaMu yps0BOi anMiHiCTpallii a00 1HIIMMU CaMOBPSITHUMU OJTUHUIISIMHU; [IJTHOBI IOTAIlii 3 JepKaBHOTO
Or0/KeTy Ha 3aBAaHHs AepKaBHOI agMiHicTpalii, aki OyJI0 meperaHo Ha BUKOHAHHS TMiHi, a TAKOX LiJIbOBI
JOTAIlii Ha iHII 3aBIaHHS, SKi OyJIM JeJeToBaHi TMiHI 3TIHO 3 MOJIOKCHHIMH 3aKOHIB; TOTAITil 3 IIJTHOBUX
dhonmis.

3 TOYKH 30py CAMOCTIMHOCTI I'MiH iICTOTHE 3HAYCHHS Ma€ PO3IOALT JOXOMIB Ha TaK 3BaHI BJIACHI Ta
30BHiIIHI. [lepini moxoaaTs, B OCHOBHOMY, 3 MICIICBHX ITOJATKIB Ta 300piB, MailHa TMiH, y4acTi y 0X0aax
Bil Iep)KaBHUX TOJATKiB. HamaxomKeHHS 3 IMX JDKEpeN MOXOAIB 3HAYHOIO MipOI0 3aJIeKaTh Bill
3MIACHIOBaHOI OpraHaMy I'MiHH IMOJITHKH, CIPSAMOBAaHOI Ha MiCLEBHH €KOHOMIYHHH PO3BHUTOK. 3OBHIIIHI
noxoau, abo TpaHchepTu 3 AepKaBHOTO OIOKETY, HE HOCATH MOCTIHOrO XapakTepy 1 He € JOXO0AaMHu, 10
TTOXOJATE 3 BIACHOI MisITEHOCTI CAMOBPSTHUX OPTaHiB.

HacTtymHaum piBHeM caMOBpSyBaHHS € MOBIT SK CAMOCTIHA OJTUHUIIS, HE3aJIe)KHA Bijl BUILOTO PiBHS
caMOBpsilyBaHHS (BOEBOJICTBA) Ta ICHTPAIGHUX OpraHiB JIep)KaBHOrO ynpaBiiHHA. Haninenuid
IIpaBoCcy0’ €KTHICTIO, TTOBIT BUKOHYE IPOMAJCHKi 3aBIAHHS BiJ CBOrO iMEHi Ta I1iJ CBOIO Bi/MOBiqatbHICTD .

CamoBpsiTHa TpoMaIa TOBITY 00Mpae pamy 1 depe3 Ieil MpeaCTaBHUIIBKUI OpraH CTae Cy0’ €eKTOM
yIpaBiiHHS. 3a MPUHIHUIIOM CyOCHAIapHOCTI MOBIT MOKIMKAHUN BUKOHYBATHU Ti 3aBAAaHHS Ta 33JJ0BOJBHITH
Ti TOTPeOH, SKi MEPEBUIYIOTH MOXIMBOCTI TMiHH, TOOTO 3aBJaHHS MTOBITY MalOTh XapaKTep JOKAIBHHUH Ta
3MIHCHIOIOTHCS TS 3a0€3MIEUCHHS HAJIC)KHOTO PiBHS JKUTTS JTIOJCH.

lonoBHMMU 3aBIaHHSAMH TIOBITY €: YTPHUMaHHs MicCISTiMHA3ifHMX, CHEIiaJbHUX Ta MpogeciifHuX
LIKUI; TOBITOBUX JIiKapeHb Ta IHIIMX 3aKIafiB OXOPOHH 370pOB’sl; OYyIWHKIB COLiaJbHOI JOMOMOTH,
IIEHTPIB MIATPUMKH CIM’T Ta MOJIOMi, KPH30BHX IICHTPIB, MiATpUMKa iHBAJiMiB; aKTHUBI3allisl MiCIICBHX
PUHKIB TIparli, y TOMy YHCJIi YTPUMAaHHS TIOBITOBHX Oip’K Tpalli, opranizarmis mpodeciiiHoro HaB4aHHs Ta
MEPeniArOTOBKH KaJpiB; po3poOKa Ta BIPOBAIKEHHS MOJITHKH MIATPUMKH CiM’i; YTpUMaHHS MOBITOBHX
010J1i0TeK, My3€iB, IHIINX 3aKJIaAiB KyJIBTYPH MTOBITOBOTO PIBHS; PO3BUTOK (hI3MYHOI KyJIBTYPH, CIIOPTY Ta
TypHu3My; CIIBIIpAIld 3 HEYPSAOBUMH OpraHi3allisiMu;, YTPUMaHHsS, MOJCpHi3amisa, mo0ymoBa W yIpaBIIiHHSI
MOBITOBUMHU JOpOraMu (SIKi 3’€IHYIOTH TOBITOBHI aJMiHICTPaTUBHHHA LIEHTP 3 T'MiHAMH Ta TMiHH MiX
co00r0); peecTpaiis TpPaHCIOPTHUX 3aco0iB 1 BOJIIB; TOCHOJApIOBaHHA HAa MICHAX 1 Harsg 3a
OyIiBHUIITBOM; OXOPOHA TPUPOJIU Ta HABKOJIHUIIHEOTO CEPEIOBHUINA; BOJHE TOCIIONAPCTBO; MPOTHITOKEKHA
OXOpOHA, 0XOpOHA BiJ] TOBEHEH, 3aXUCHI 3aX0/¥ Y BUITAJIKy IPUPOTHUX JUX a00 HaI3BUUAHHUX CHUTYAIIil,
SK1 3aTpOXKYIOTh JKHUTTIO Ta 3A0POB’I0 TPOMaJsiH, a TAKOK HABKOJIHIIHBOMY CEpPEIOBHILY; OXOpOHA IpaB
CIIOYKHBAYIB; ClIbCbKE FOCIIONAPCTBO, JIICIBHUILITBO, pUOAILCTBO; I'e0ie3isa, KapTorpadis, BeACHHSI KaaacTpy
Ta TOCIOAAPIOBAHHSA HEPYXOMICTIO; YTPHMAaHHS ITOBITOBHX aJMiHICTPAaTUBHHUX 1 MaWHOBHUX OO0 €KTIB Ta
o0JalHaHHS TPOMAJICHKOTO BXKHUTKY.

3a cBOiM OBHOB&KCHHSM YyCi 3aBHAHHS TOBITY MOAUISIOTHCS HA BJIACHI, JEJIETOBaHI Ta JOPYYCHI.
[Tepmii moOBIT BHKOHYE 3a BJIACHI KOINTH, IEJIETOBaHI — HA IMJACTaBi 3aKOHY ab0 IMOpPO3yMiHb. 3aKOHHU
Pecny6niku [Tonbimi, po3nopsamkenas Pagun MinicTpiB, MiHicTEpCTB 200 BOEBOIM MOKYTh BU3HAYATH TIE€BHI
3aBJaHHA, SKI HaJCKUTh PO3B’SI3yBaTH IMOBITOBi. TakoX 3a OMOBIICHICTIO/YTONIOI0 3 LEHTPAIbHUMU
OpraHaMH BJIaJ¥ MOBIT MOXE B3STH 3000B’SI3aHHS 111010 BUKOHAHHS IEBHUX JIOJIATKOBUX 3aBJIaHb.

JopydeHi 3aBgaHHS TOBIT BUKOHY€E Ha OCHOBI OPO3YMIHHS/YTOJH 3 iHIITUMH OJWHHULISIMU MiCLIEBOTO

! Byitunk, M., [pa6er, M. (2000). Opeanizayis ma npunyunu pyHKYiOHY8AHHs OP2aKié camospadyeants 6
THonvwi. Bapuiasa.
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camoBpsAnyBaHHs. Cepen 3aBAaHb, SKi MOBIT BUKOHYE 1010 TPOMAJIsiH, BUAUISIOTH Ba TUIH: a) Aep>KaBHI
mocyrd (OCBiTa, OXOpOHA 3IIOPOB’s, coOIlialbHa IOMOMOTa Ta CiMEHHI KOHCYNbTarlii); 0) HariIsmoBO-
aaMIHICTpaTHBHI TOCTYTrHd (BHUAAHHS JJO3BOJIIB, JIICH31M, KOHIIECIH HA i1HBECTyBaHHS, OYIIBHHUIITBO,
BUAOOYBaHHSI KOPUCHUX KOMAJINH, BOJOKOPUCTYBAHHS; EKOJIOT1YHHM, CaHITApHUHA, Oy IiBEIbHUI HATIIS).

BukoHaHHS! 3aBIaHb 3IiHCHIOETBCS Yepe3 OpraHd IMOBITY: paay, MpaBiiHHA, 00’€JHAHY TOBITOBY
aZMiHICTpaIliio — CTapOCTBO, TOBITOBI CITy>KOM Ta TIOBITOB1 OpTaHi3aIliiiHi OIMHUIII.

[ToBHOBaXEHHSMHU pafyl TIOBITY €: MPHHHITTS MICIIEBUX IPABOBUX aKTIB (Y TOMY YHCII CTaTyTy
MOBITY, perJaMeHTy POoOOTH MOBITOBOTO CTAPOCTBA Ta OpraHi3aliiHUX OAWHHID MOBITY); 0OpaHHS TOJOBH
pamu; OOpaHHS Ta BIOKIUKAHHS TPaBIiHHS, TPU3HAYCHHS Ta 3BUIRHEHHS, 3a TOJAHHSAM CTapOCTH,
ceKkpeTaps TOBITy Ta CKapOHWKAa IOBITY, TPHHHATTS OIODKETY IIOBITY; 3aCIIyXOBYBaHHSI 3BITY TIPO
BUKOHAHHS OIO/KETY Ta MPUHHATTS PIIICHHSA HOTO MPO 3aTBEPAXKCHHS YW HE 3aTBEPIKCHHS; BU3HAYCHHS
HanpsMIB JisUTBHOCTI MpaBIIiHHS HOBITY, B TOMY YHCII 3aTBEpIKEHHS CTPATETii PO3BUTKY MOBITY, a TAKOXK
3aCIIyXOBYBaHHS 3BiTY MPO AISUTHHICTH MIPABTIHHS; IPUHHATTS PIIlICHs PO BCTAHOBIICHHS CTABOK ITOJATKIB
Ta 300piB y MeKaX, BU3HAYCHUX 3aKOHOM; MIPUHHSTTS PIllICHb 3 MAHOBUX MHUTaHb; CTBOPEHHS Ta BCTYII O
aKI[IOHEPHUX TOBAPHCTB, (POHIB, KOOIEPATHBIB, CIIIOK, @ TAKOXX PO3IYCK YW BHUXiJ 3 HUX; CHIBOpals 3
IHIITUMY TIOBITAMH Ta TMiHAMU; TIPUHHATTS PIIICHB 3 IHITUX ITUTAHb.

J1o TOBITOBHX CITy>K0 HAJIEKATh: IMOJIIliS; Iep’kaBHA TIOXKENKHA OXOPOHA; CaHITAPHO-EI1AeMi0JIOTIdHA
Ta BeTEpUHAapHA 1HCIEKLIi, a TAKOXK 1HCHEKLisl OyAiBeapbHOT0 Harmiany. CinyxOu, 0 paHille HaJeKand J10
crieriaabHOl  Jep)KaBHOI aaMiHicTpamii (IEHTpadbHUN pIBEHB), YHACHITOK 3MIiH aJMiHICTPAaTHBHO-
TEPUTOPIATLHOTO YCTPOIO OyIIO TepelaHo Ha PiBEHb IOBITOBOIO CaMOBPSIIYBaHHS, OCKUIBKH OJHIECIO 3
uinelt anMiHicTpaTUBHOI peopmu Oyiio HAOIMKEHHS BIAAHU A0 TPOMaITHHUHA.

JismpHICTE TOBITOBUX CHYKO, AKi (pakTHUHO peani3yloTh 3aBAaHHS JepXaBHOI aaMiHicTparii,
(hbiHaHCYIOTBCSI 3 TOBITOBOTO OIO/DKETY 3a PaxyHOK ITUTHOBOI JOTallii, SKy KOXEH IIOBIT OTPUMYE 3
Jep>KaBHOTO OIOJDKETY Ha L L.

Croroani mositu oTpumytoTs 1% Bix mogatky Ha mpuOyTOK 3 i3MYHMX 0Ci0, 10 MPOKUBAIOTH HA
TepuTopii moBity. MaKTUIHO 1€ O3HAYAE, IO MTOKH IO MOBITH HE KOPUCTYIOTHCS CBOIM KOHCTHUTYIIIHHUM
MIPaBOM BCTAHOBJIIOBATH CTaBKH ITOAATKIB Ha cBOii Teputopii (cT. 168 Korcturyii Pecrry6omiku [ombii).

BnacHumu 1oxogamu MoBiTy, KpiM BKa3aHOTO MOAATKY, MOKYTh OYTH TaKOX: JOXOJH, 110 OTPUMaHi
SIK TUTaTa 3a TOCITYTH BiJl TIOBITOBHX OIOMKETHHUX 3aKJIafiB; JOXOIW BiJl BUKOPHCTAHHS MaiHA IOBITY
(HampuKIam OpeHma); HAIXODKCHHS Bi aKTHBIB IIOBITY, PO3MIIMICHHX Ha OaHKIBCBKHX paxyHKax;
HA/IXOPKEHHA SIK BICOTOK i3 HAJaHUX IOBITOM TO3WK; JapyHKH, CIAJIIWHH, JOHOPCTBO; AWBIICHIN Bix
aKIiil TOBapHCTB Ta MiAMPUEMCTB, 3aCHOBAaHUX HOBITOM.

VY moBiToBOMYy OIO/KETI YacTWHA BIACHHMX JIOXOJIB TIOBITY CTaHOBUTH y cepemHsoMmy 6,2%.
IlepeBarkHa OUIBIICTD HAAXOKCHb — II€ TpaHCPEPTH 3 ACPKABHOIO OFODKETY, SKI MOMIISIOTHCS Ha
3arajbHy CYOBCHIIIFO Ta I[UTBOBI JOTAIi].

KoxHuit moBIT OTpUMY€E 3arajibHy CyOBEHINIO BiJ IEHTPAIBLHOTO YPSAY, SKa CKIANAETHCSA 3 TPHOX
YaCTHH: OCBITHS, JOPOXKHs Ta BUPIBHIOBAIbHA (KOKHA 3 HUX OOYHCIIOETHCS OKpemo). OCBITHS CKJaJIoBa
OOYHCITIOETHCS 3AJICKHO Bifl KIIBKOCTI YYHIB y TOBITI Ta TUIy KL JlopokHs cyOBeHIis, MpU3HAYCHA HA
yTpUMaHHs, OyAiBHULTBO Ta MOJEPHI3ALI0 JIOpIir, HE Ma€ yCTaleHOi KBOTU Ui OKPEMOIO IOBITY.
3arampHa cymMa B JCpXKABHOMY OOJDKETI PO3MOMIISETHCS MiXK TIOBITAMH Ta BOEBOACTBAMHU 32
posnopsmkeHHAMU Paayn MiHICTpiB 3al1€KHO BiJl 3arajbHOI MPOTSHKHOCTI, SIKOCTI, TEXHIYHOTO CTaHy JOPir,
HaNpYXEHOCTI JOPOKHBOTO PYXY, 3aBAaHb BPIBHOBAKCHOTO PETriOHAJIBLHOTO PO3BUTKY, JOPOKHBO-
TPAHCIOPTHOT 1HPPACTPYKTYpH KpaiHH Ta BHIIAJKOBOCTI. BUpPIBHIOBAJBHY CKIIAJOBY CYOBCHINI KOXKEH
TIOBIT OTPUMYE OKPEMO (32 BUHATKOM HaH3aMOXKHIIITHX).

VY 1999 p. nuroma Bara 3arajgbHOI CyOBeHLIi (yci TpU CKiIagoBi) y OIOKETi MOBITY CTAHOBHIU B
cepeaHpOMYy 10 Kpaini 44,4%.

3rigHo i3 YMHHUM 3aKoHOMABCTBOM (3akoH «IIpo moBiTOBEe caMoBpsAyBaHHs», 3akoH «lIpo
rpoMaJiCkKi (piHaHCK») IIBOBI JOTAIll 3 JAEPKABHOTO OFOJKETY BUAUISIOTHCS TOBITOBI JJIi BUKOHAHHS
BJIACHUX 3aBJaHb (HapPUKJIaJ, colliajbHa JOIOMOra) Ta AJsl BAKOHAHHS JOPYUYCHHX 1 JIeIeTOBaHUX 3aBJaHb
3a JOMOBJICHICTIO 3 OpraHaMy JEp>KaBHOTO YIMpaBlIiHHA a00 BOEBOJACTBA (HANMPHWKIIAN, IS JTKBIAAIli
3arpo3M JKUTTIO Ta 3I0pPOB’I0 TPOMAIsH Yy pa3i CTUXiIHHOTO jJuxa a0 MacoBHX MOPYILEHb TPOMaACBKOTO
MOPSIZIKY).

LinpoBi moTamii 3 AepskaBHOTO OFOKETY MOXKHA TAaKOX OTPUMATH Ha JOBrOTEPMIHOBI OaraTopidHi
MPOrpaMy PO3BUTKY IOBITY a00 Ay no¢iHAHCYBaHHSA IHBECTHILIMHUX MporpaM mosity. Kpim Toro, mis
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¢iHaHCYBaHHS CIEiabHUX MporpaM (MPOEKTIB) MOBIT MOXKE OTPUMATH HOTO BiJl LUTBOBUX AEPIKAaBHUX
dhonais (Hanpukitan, oHIY 0XOPOHH HABKOJIHUIITHROTO CEPEAOBHIIA TOIIO).

VY pesynbTaTi aaMiHiCTpaTHBHOI pedOpMHU HAHOUIBIIMM TEPUTOPIaIbHUM YTBOPEHHSIM Yy I[lonbiii
CTaJIi BOEBOJICTBA, MICIICBI OPraHU BUKOHABYOI BJIAJIH SKHUX JIFOTh Y MEXKaX JBOICTOI CTPYKTYPH JCpKaBHOI
aMiHiCTpalii: ypsAIoBOi Ta CAMOBPSTyBAHHS .

YpsgoBa amMiHICTpaIlis V¥ BOEBOJICTBI INPEACTABICHA BOEBOAOI0, SKWUH TpW3HAvaeTbes IIpem’ep-
MiHICTpoM. Ha HROTO MOKIagaeThesl BUKOHAHHS HAIIOHAIHHOI TIOJITHKHA B MEXaX BOEBOJCTBA Ta KOHTPOIb
3a 3aKOHHICTIO # KOHCTHUTYUIHHICTIO IisSUIBHOCTI OpraHiB MicueBoro camoBpsinyBaHHs. OcTaHHI JiIOTh Ha
MiACTaBax i B MeXax, BU3HAYCHUX 3aKoHOM. Cdeporo MisIbHOCTI aJMiHICTpallii BOEBOJACTBA € BUKOHAHHS
TPOMAJICEKMX 3aBllaHb Ha pPiBHI BOEBOJCTBA, IO HE HAJICKHUTh IO KOMIICTEHIII OpraHiB ypsaoBOi
aaMinictpauii. Cepa nmisupHOCTI aaMiHicTpanii BOEBOACTBA HE MOPYIIYE CAMOCTIHHOCTI MOBITY 1 TMiHH.
Opranu agmiHicTpanii BOEBOACTBA HE € OpraHaMH HarsgQy Yd KOHTPOJIO HIOAO IMOBITY ¥ I'MIHM 1 HE €
OopraHaM¥ BHUIIIOTO PiBHS B JCP’KaBHOMY YIIpaBJIiHHI. AAMIHICTpaIlisi BOEBOJICTBA Ha IMiJICTAaBI HalaHWUX Ii
MTOBHOBaXXEHb MPUITMAE JIOKAIbHI IPABOB1 aKTH, SKi € 000B’I3KOBUMH Ha TEPUTOPIi BOEBOJCTBA.

Jo chepu misnbHOCTI amMiHICTpalii BOEBOACTBA HAJEXKaTh: BU3HAUCHHS 1 BTUICHHS CTpaTerii
PO3BHTKY BOEBOJICTBA, peajlizallisi MporpaM perioOHaJLHOTO 3HAYCHHS, IUIAHIB OJaroyCTpoIo Ta OIOKETY
BOEBOJICTBA, BXKHUTTSA 3aXOJiB, SKi 3a0e3MeuyioTh (YHKIIIOHYBAaHHS Ta PO3BHUTOK PETIOHY, a TaKOX
3aJJ0BOJICHHS MOTPeO HOro HACEIEeHHS TOLIO.

OpranoM MICIIEBOTO CaMOBpPSIyBaHHS BOEBOJICTBA € CEHMHK, $K 3aKOHOTBOPYMH OpraH
BOEBOJICHKOTO CaMOBpsAyBaHHSA. BiH, B CBOI0 depry, oOuWpae MpaBliHHA — BHUKOHABUYWU OpraH
CaMOBpSIyBaHHS y BOEBOJCTBI, fKe O4YONIOE Maprianek. OCTaHHIM oOpraHi3oBye poOOTYy TMpaBIiHHS
BOEBOJICTBA, & TAKOXK MPECTABIISE BOEBOJCTBO 32 HOTO MEXKaMH.

BromkeT Bo€BOACTBA € OCHOBOIO CaMOCTiitHOI (piHAHCOBOI AiSUTBHOCTI, (DiIHAHCOBHUM IUTAHOM, SIKAN
BKJIIOUAE: a) IJIAaHYBaHHS JOXOIB Ta BHJATKIB BOEBOJCTBA; 0) /kepena (iHaHCYyBaHHS OOJHKETHOTO
nedinuTy; B) MpU3HAYECHHS OI0KETHOTO MPOQIIMTY; T) BUTPATH, IIOB’A3aHi 3 6araTopiuHUMH IpOrpaMaMH,
cepen SIKWX, 30KpeMa, 1HBECTHIIIMHI MPOTrpaMH, 3 BIMOKPEMJICHHSIM BUTpaT Ha (hiHAHCYBAaHHS KOXKHOI 3
mporpam.

BracHi 10X01M CTaHOBIATH MPUHIIMIIOBE JHKepeno (iHAHCYBAaHHS 3aBJIaHb BOEBOJCTBA. BracHuMu
JOXOJITaMH BOEBOJICTBA €: YACTKa B IMOJATKax, IO WAYTh Yy IOXOJA AEpXkaBH, y pO3Mipi, BU3HAYECHOMY
OKpPEMHM 3aKOHOM, Ta BIZCOTKM 3a O€3CTPOKOBY iX Mepeaady; ITOXOAW 3 MaiHa BOEBOJCTBA; CHAlKH,
3aIKCH 1 MMOJaPYHKH HAa KOPUCTH BOEBOJICTBA; JOXOJH, SIKi OTPUMYIOTH OFOJIKETHI OJMHUIII BOEBOJICTB, a
TaK0X BHECKH 1HITUX BOEBOACHKUX aJMIHICTPATUBHUX OJWHMUIIb; 1HII BIACHI JTOXOMH, IKi OTPUMYIOTHCS Ha
OCHOB1 OKpEMHX HOPM.

Kpim TOr0, MOXO0MaMu BOEBOACTBA MOXKYTh OyTH: BHPIBHIOBAJIbHA CYOBEHIIIS 3 OIOKETY JEpKaBU;
inboBi JoTamii 3 OIOKETy AepikKaBu 1 JAEp)KaBHUX LUIbOBHX (DOHIIB HA 3aBJaHHA, SKI BUKOHYIOTHCS
BO€BOJICTBOM; IIUIBOBI JOTamii 3 OMOPKETy JAepKaBHW Ha 3aBIaHHA 31 cepw MIsITBHOCTI YpsSAOBOI
anmMiHicTparlii, SKi BUKOHYIOTHCS BOEBOACTBOM Ha OCHOBI YTOJl, YKIIQJICHUX 3 OpraHamMu I'MiHU a0o0 IOBITY;
1HII HAJXOIKCHHS, IKi OTPUMYIOThCS Ha IMiJICTaBi OKPEMHUX HOPM.

HoBum enementoMm nepxaBHOro ycrporo [lonmbimi € KOHIENINS iCHyBaHHS y BOEBOJCTBI JIBOX
HE3QJICKHUX OpTaHiB — JIep)KaBHOI aJMiHICTparii Ta caMmoBpsayBaHHS. Ha 1poMmy piBHI BigOyBaeThcs
MOETHAHHS MICIIEBUX Ta HAIlOHAIBHUX iHTepeciB. Tak, HampuKiIa, OpraHd MICIICBOIO CAMOBPSIYBaHHSI
BIJIMOBIIalOTh 332  YNpaBNiHHA CEPEIHIMHM Ta BUIIMMH HAaBYAJIBHHMH  3aKJIaJaMH, BOEBOJI
T ITOPSITKOBYETRCS 1HCIIEKITIS Y CITpaBaX HapOIHOT OCBITH.

OTxe, €BPONEHCHKHMIA IIOCBIJ CBITYHTH, IO TMONITHYHI MOJENI MICIICBOTO CaMOBPSITyBaHHS
3MIHIOBAIMCS B TeBHIH mocmigoBHocTi. Croromui 0a30BOIO Uis HUX € JidepaidbHa MOJEIH
CaMOBPSTyBaHHS, sIKa mependoadeHa €BponeHChKOI0 XapTier0 MIiCIIEBOTO caMOBpsyBaHHSA. OYeBHIHO, IO
MEPEeXiAHUA CTaH YKPaiHCBKOI'O CYCIJIbCTBA BHMAara€ MpH MOJCIIOBaHHI (PYHKIIOHYBaHHS MICIIEBOTO
CaMOBpsIyBaHHS BHECCHHS IEBHHX KOPEKTHB [0 KJIACHYHOI €BpOTEHChbKoi kimacudikamii momenei. lle
3YMOBIICHO THM, II0 B YKpaiHi 3aMicTh (hOpMyBaHHS IHUX MOJieiell (DaKTUYHO PO3BUBAETHCS CHHTCTHYHA
ICTOpUYHA MOJECIIb, SIKa MOEIHYE MPAKTHKY CTapoi paasHChbKOi Ta (JOpPMH HOBOI JEMOKPATHYHOI MOJEII
CaMOBpSAyBaHHS.

! Komstpckasi-Bo6urckas, JI. (2000). Bmopas sonna nonsckux pegpopy. Bapmasa: Oficyna Naukowa;
Byiiuuk, M., I'paten, M. (2000). Opeanizayis ma npunyunu GyHKYyiony8anHs opeanie camo8psaoy8anis 6
THonvwi. Bapuiasa.

129



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNi DISKURZ

References

Tokvil', A. (1999). Pro demokratiiu v AmerytsKyiv: Vsesvit.

Alferova, E. V. (otv. red) (1994). Rehyonalyzm vo Frantsyy (normatyvnye materyMygkva: YuNYON.

Tumanov, V. A. (1989). Frantsuzskaia respublyka. Konstytutsyia y zakonodatel'nyeMktkva: Prohress.

Breban, H. (1988). Frantsuzskoe admynystratyvnoe pravoskva: Prohress.

Levyn, Y. D., Vajl', Y. M. (1994). Sovremennyj nemetskyj konstytutsyonalydnskva: RAN.

Veden', Zh. (1973). Admynystratyvnoe pravo Frantsyoskva: Prohress.

Hurne, B. (1993). Derzhavne upravlinniaKyiv: Osnova.

Koliarskaia-Bobynskaia, L. (2000). Vtoraia volna pol'skykh refornVarshava: Oficyna Naukowa.

Vujchyk, M., Hrabiets, M. (2000). Orhanizatsiia ta pryntsypy funktsionuvannia orhaniv samovriaduvannia v Pol'schi.
Varshava.

130



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

MEDIA DIMENSIONS OF POLITICAL AND LEGAL DISCOURSE

Vitalii Kornieiev, PhD in Philology, Associate Professor
National Taras Shevchenko University of Kyiv, Ukraine

FEATURES OF PRESENTATION OF POLITICAL
AND LEGAL REALITY IN SOCIAL
COMMUNICATIONAL SCIENTIFIC DISCOURSE

The article reveals the features of scientific research of communication practices in Ukraine. The
author outlines briefly the history of emergence of a new scientific field “social
communications”, establishes the concept “social communications”, and characterizes social
communications’ approach that compiled the scientific researches within the field. In the article
much attention is given to the review of scientific researches on social communications, which
represent political and legal realities of Ukraine and Europe.

Key words: social communications, social communications’ approach, political and legal content
of scientific researches.

The notion that journalism is the fourth power in the democratic society is no longer new today,
being proved by the time. Thus the content of phenomenon, marked by the word “journalism” has changed
drastically as a result of technical and scientific development, emergence of social media and social
networks, and naturally — various opportunities of mediatization and other manifestations of human being
in the national and even global information space. Following the changes in the practical realities of media
activities the changes in the science have taken place. It has caused to the rise of new developments, new
approaches to qualification of the modern discourse of provision of mass information.

In Ukraine, in the early 2000s the scientific approaches to the study of complex and partly
contradictory trends of the modern media discourse were reorganized. It manifested in formation of a new,
separate field of knowledge 27.00.00 “Social communications”. Unveiling of a new field traces its origin to
the Decree of the Cabinet of Ministers of Ukraine dated from December 13, 2006, Ne 1718 “On
amendments to the list of scientific branches, which can be awarded by academic degree”' and the Order of
the Higher Attestation Commission of Ukraine dated from December 14, 2007, Ne 67 “On introduction of
amendments and additions to the List of professions according to which defending of the thesis for PhD and
Doctor degree, conferment of a higher degree and academic status are performed””.

A new scientific field provides the structure formation of research according to 7 scientific
specialties: “Theory and History of Social Communications”, “Document studies, Archives studies”, “Book
Science, Library Science, Bibliography Science”, “Theory and History of Journalism”, “Applied social and
communication technologies” and “Social informatics”. As a result we can talk about seven years of history
of scientific researches with new priorities, using a new scientific approach, formation of scientific
discourse, approximate to the needs of information industry. During this time 46 doctoral and 300 PhD
theses were defended in Ukraine’.

! ITocmanosa npo donoenenns nepenixy 2anyseti HayKu, 3 SKUxX Moice Gymu npucyOdiceHiii HayKoguii cmynine
2006(Brpatuia unHHicTh) (Kabiner MinictpiB Ykpainn). Ogiyitinui catim Bepxosnoi Paou Yxpainu.
<http://zakon5.rada.gov.ua/laws/show/1718-2006-%D0%BF>.

? Hakasz npo euecenns smin i oonosnens 0o Ilepenixy cneyiansrocmeii, 3a AKUMU RPOBOOSMbCS 3AXUCT
oucepmayitl Ha 3000YMMsL HAYKOBUX CIYNEHI8 KAHOUOAma HayK i OOKMOopa HAYK, NPUCYOHCEHHS HAYKOBUX
cmyneHie [ npuceocnus euenux 36ans 2007 (BTpaTiB ynHHICTH) (Buina arecramiiina KoMicist YKpaiHu).
Odiyivinuil caiim Bepxosnoi Paou Vkpainu. <http://zakon5.rada.gov.ua/laws/show/z1398-07>.

3 Caiim HAYKO0B0-MemOoOU4HOi KOMICIL 3 JcypHanicmuku ma ingopmayii.
<http://journ.univ.kiev.ua/NMK/?page id=7>.
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The thematic justification of the study is determined by the need to generalize the results of
understanding of political and legal conflicts within the scientific meaning, outlining the prospects of
development of science and, consequently, dynamics of development of media industry. We should note
that the newly formed scientific field provides mostly for implementation of research’s results in the
teaching and learning process. In other words, the scientific results are reflected in the programs for training
of media specialists, in the technologies of formation of expert assessments and methodologies, and thus
somehow are being realized in the structural and content criteria of development of media industry.

The objective of the study is representation of general picture of political and legal realities in the
science of social communications. The theoretical basis for the study were the works devoted to formation
of common approaches to social communicational approach in the science, namely the studies performed in
the system of new scientific field and devoted to political and legal aspects of media activity. We used the
method of observation and partly generalization in order to attain the objective.

For this study we have analyzed the entire amount of the theses which were defended, the main
sample is the content relevance of researches to political and legal aspects. Totally it was analyzed 91
theses, of which 18 theses - for the degree of doctor and 73 theses - for PhD degree. Though the article
analyzes in detail only doctoral researches; the PhD thesis are mentioned in passing due to genre
requirements to the amount of political and legal discourse. We hope that this will be the subject of a
separate study.

Presentation of the main text. In the Ukrainian science it was relevant positioning of a new
scientific field, delimitation from related disciplines and development of key approach for formation of a
single research methodology. We should note that creation of conditions for content of the new scientific
discourse with theories and unambiguous classifications was no less important - in particular, the existence
of studies on such subject-matter disciplines as publishing, editing, advertising and public relations within
the traditional journalism profession on the basis of philological approach seemed problematic.

It is clear that in such circumstances it was really difficult to reveal the important areas of media
development, and partly it was sometimes impossible to implement. It can be noted separately that only
emergence of a new scientific field opened possibilities for studies of social engineering, design of
information environments and social communications both at the level of theoretical models (basic
researches) and as a specific media product and technology (applied aspects). At least one can say with
certainty about the lack of institutional form of presentation of these studies of media discourse among the
media experts.

In today's scientific discourse in Ukraine social communications is meant “such a system of social
interaction, which includes the ways, methods, tools, principles of establishing and maintaining of contacts
on the basis of professional and technological activities aimed at development, implementation,
organization, improvement, modernization of relationship in the society aroused by the various social
institutions where, on the one hand, social communicational institutions and services act often as the
initiators of communication, and on the other hand — the organized communities (society, social groups) as
full participants of social interaction™".

The above understanding was formed on the basis of various scientific concepts, where in our
opinion we should high-light the most important works. Thus, according to A.V. Sokolov, social
communication is expressed in preserving and disseminating of values. It is interpreted in more wide sense
of cultural activities in the process of “practical use of such values”, which eventually gives grounds for a
scientist to qualify social communication as “a necessary aspect, an integral part of culture, which leads to
interdependence: evolution of human culture becomes simultaneously social communicational evolution™.

The scientific definition of the concept “social communication” in Sokolov’s interpretation is: “social
communication is movement of meanings in social space and time™. The researcher emphasizes that such a
movement is possible only between the subjects that are included into the social sphere, where
communicators and recipients should be present.

" Pisyn, B. (2011). Hauepku 00 memodonozii 0ocioscens coyianbHux KOMYHIKayil.
<http://journlib.univ.kiev.ua/Nacherky do metodo logiyi.pdf> (2012, April, 03).

% Cokonos, A.B. (2002). O6was meopus coyuanshoti Kommynukayuu: yiebnoe nocobue. Cankt-Iletepbypr:
W3 n-Bo Muxaiinosa B. A., 6.

3 Cokonos A. B. (2002). O6wasn meopust coyuanshoti kommynukayuu: yaeoHoe mocobue. Cankr-IlerepGypr:
W3 n-Bo Muxaiinosa B. A., 29.
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T.M. Dridze examines social communication in terms of cultural development, dynamics of cultural
processes: “Social communication is a universal socio-cultural mechanism that focuses on interaction
between social actors, reproduction and dynamics of socio-cultural norms and examples of such
interaction”. It is important to emphasize that in the approach of T.M. Dridze the subject-subjective
approach to interpretation of communication is more implemented. At the same time, the focus on cultural
progress limits, in our view, scientific understanding of the issues, complicating the qualification of social
communications as a separate phenomenon. Using the singular makes talk about linearity of researcher’s
approach, emphasizing the role of communication practices in development of culture.

T.Z.Adamiants examines social communication from the standpoint of social interaction: “Different
kinds of arts, mass communication, as well as other forms and methods of communication, related to social
interaction of subjects that communicate, may be classified as social communication™. Separately, we
should note that definition of social communication is given in the light of interaction of communication, so
the subject-subjective approach in understanding of complex processes of communication interaction is
implemented.

Understanding of social communications is the result of protracted discussions in the scientific
community, cited above, but only after that when within scientific discourse the criteria of social
communication approach was implemented; the structure, methodology and above all - the practical and
theoretical orientation of results of scientific research were changed. If previously the philological approach
important for media researches provided identification of different qualification parameters of text - from
genre correspondence to analysis of its impact potential, then social communicational approach made it
possible to represent the real connections between media activities and development of society. The essence
of approach is represented through its definition — it is “fixation, monitoring, description, analysis and
interpretation of data in the system of concepts of social communicational engineering - or rather, in
relation if the object of research has impact on the society which was provided and how the society reacted
to the object of impact™.

Thus, scientific researches are conducted within the approach that is common for the field, providing
the emphasis on social significance and new theories and applied results, particularly studied media sphere
and concepts, technologies of scientific assessments and identified trends of development of information
industry. In particular, we can emphasize the significant political and legal context and define the
orientations of scientific concepts of regulating of media environment, social media and social networks.

It should be noted that these data are sufficiently open for further research, the full information on
their results and their texts are available in the archives of the Ukrainian Institute of Scientific, Technical
and Economic Information (it should be made a special request to get electronic forms of documents)*.

Firstly we are going to consider the representation of political and legal information in the studies
that solve global scientific problems and represent the new scientific results that are significant for the
industry as a whole, and form the basic theoretical foundation of today's stage of development of
information industry for individual areas of media activity.

The result of the study is a list of 18 theses, the conclusion parts of which are most relevant to the
stated problems: political and legal discourse. The overall structure of representation of political and legal
realities in these studies includes three components: the researches which represent development of media
sphere; the researches of political and historical aspects of civil society; the researches of legal aspects of
functioning and development of media industry

It should be noted that this differentiation is caused primarily by the nature and object of the study
investigated by the authors, positioning the results of specified character and statements. We understand
that this division is quite relative, however we argue that it reflects the role of the above studies in
development of the field, and in these areas it is crucial for the scientific and professional community. It
should be also focused on the fact that such generalization in the Ukrainian science of social

! Hpumnze, T.M. (1996). ConmanbpHas KOMMYHHKAIHS KaK TEKCTOBAs IESATEILHOCTh B CEMHOCOLUOIICUXOJIOTHH.
Obwecmeennvle HAYKU U COBPEMEHHOCHb, 3,7.

? Amambsiat, T.3. (2005). Coyuanvhasn kommynukayus. Mocksa: UC PAH, 5.

3 Pisyn, B. (2011). Hauepku 10 METOIOIOTIi JOCIIiKEHD COLiATBHAX KOMYHIKALIii.
<http://journlib.univ.kiev.ua/Nacherky do metodo logiyi.pdf> (2012, April, 03).

* Caiim Yxpainucvroco incmumymy naykogo-mexHiunoi ma ekonomiunoi ingpopmayii.
<http://www.uintei.kiev.ua/main.php>.
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communications has not yet been implemented, and therefore the proposed results will be eventually
supplemented. We see however the important task to qualify these studies with the positions of chosen
investigation sphere.

The group of works that studies development of media sphéneludes such authors as:
M.V. Butyrina, M.H. Zhytariuk, = L.M. Khavkina, @ V.V. Hoian, N.I. Zrazhevska, V.. Teremko,
D.O. Oltarzhevskyi, T.S. Krainikova (hereafter we refer to the abstracts, as the most available types of
research publications for the wide range of researchers, simultaneously in the article it is analyzed the
articles, monographs and texts of theses).

In her thesis Maria Butyrina formed the understanding of mass media as environment of creation and
functioning of the stercotypes of mass consciousness, herewith we should state that the concept of
functioning of stereotypes in the society, suggested by this researcher is noteworthy'. In the work devoted
to research of the place of Ukrainian journalism in the global context Marian Zhytariuk attempted to rethink
theoretical models of media activity in view of development of the world information space”. The work of
Lyubov Khavkina is dedicated to functioning of advertising myths, including political ones in the national
information environment; the researcher focuses on those functions of myth that allows it to replace reality
and influences on formation of estimates, judgments, behavior, expectations”.

Exploring the components of screen communications Vita Hoian focuses on the legal principles of
activity of TV journalist, the standards and principles that define criteria of journalist’s success in the
democratic society’. Nina Zrazhevska considers phenomenological basis of media culture, causes and
factors of its formation®. We should note that this work, like the work of Tetiana Krainikova are crucial for
contemporary development of media consciousness, for example, it is noteworthy to mark the processes
that illustrates development of media literacy and media education in Ukraine (for more detailed
information, see here®). Vasyl Teremko outlined the prospects of development of publishing industry basing
on the inclusion of new technologies caused by social transformations that our society is going through’.
Dmytro Oltarzhevskyi designed the structure and strategy of development of corporate media, determined
the trends of impact of such media on social transformations®. Tetiana Krainikova found the directions of
formation of the culture of media consumption in Ukraine, outlined the models of response of the society to
information in terms of the current stage of social development with a focus on the conditions of
development of democratic society’.

We should note that the thorough and detailed study of media activity, synthesis of the modern
practices of media activity in the context of social and political changes are the specific features for the first
group of scientific works; a separate indicator is the emphasis on the legal field, in which the traced
common factors and trends can be realized or are being realized.

The second group of researches - the study of political and historical aspects of development of civil
society - is represented by seven works. The political realities of media functioning in synchronic or
diachronic plane are often the object of study for this group of research. Thereat it is analyzed the real
political terms, archival documents, the authors focused on those reasons that determined the relevant

! Byrupina, M.B. (2009). Mac-media six cepedosuue cmeopents ma (pYyHKYiOHy8AHH CMEPEOMUNie Macogoi
ceioomocmi: aBToped. IUC ... JA-pa HayK i3 comiabHUX KoMmyHikamii: 27.00.01. Kuis.

2 XKurapiok, M.T. (2009). Vkpaincoka scypranicmuka Sk coyiokyibmypHa MoOens: 2eHe3uc, OOMIHAHMU Y
c8imogomy inghopmayiinomy konmexcmi: aBroped. Ic ... I-pa HayK i3 comiaabHUX KoMyHikarii: 27.00.04.
Kuis.

3 Xaekina, JLM. (2010). Vipaincokuii pexnammuii Mih: uiisaxu meopenns, OCHOBHI KOMIOHEHMU ma
ocobueocmi QhyHkyioHysanHs: aBToped. AucC ... J-pa HayK i3 colianbHux KoMyHikamii: 27.00.06. Kuis.

*Tosn, B.B. (2012). Tenebauenns six 6ud JcypHATICMCLKOL MEBOPUOCIIT: Gi3YaNbHO-6ePOAbHI KOMNOHEHMU
expanHoi KoMyHikayii: aBToped. Iuc ... A-pa HayK i3 colianbHUX KoMyHikanii: 27.00.01. Kuis.

> 3paskenchbka, H.I. (2012). @enomen mediaxynomypu y cepi coyianvnux komynikayii: aBroped. Iuc ... 1-pa
HayK i3 conianibHUX KomyHikanii: 27.00.01. Kuis.

% Axazemis Ykpaincekoi [pecu. <http://www.aup.com.ua/?cat=education&subcat=history>.

" Tepemko, B.I. (2013). Budasnuui cmpamezii 6 ymosax cycninonux mpancgopmayiii: aBroped. Iuc ... a-pa
HayK i3 comianbHuX KoMyHikatii: 27.00.05. Kuis.

¥ Onrapxescekuit, 11.0. (2014). Kopnopamusni media six incmpymenm coyianshux KomyHikayiii: aBroped. auc
... I-pa HayK i3 comianpHuX KomyHikarii: 27.00.06. Kuis.

? Kpaitnixosa, T.C. (2015). Kyasmypa mediacnoxcusanns 6 Vpaini: akmyanshuii cman i Mexamizm
Gopmysanns: aBToped. IUcC... A-pa HayK i3 comiabHUX KomyHikamii: 27.00.01. Kuis.
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processes or reasons of today’s political or legal dimension. These are the works of O.V. Bohuslavskyi,
I.Z. Pavliuk, S.V. Kravchenko, L.V. Snitsarchuk, S.V. Demchenko, Y.V. Kolisnyk, I.S. Parymskyi.

Oleh Bohuslavskyi examined the national patriotic discussion, which was conducted in the press of
the Ukrainian interwar emigration in Europe in 1919-1939. In this work it was traced not only special
aspects of formation of scientific idea, important for the Ukrainian history, but also the elements of
ideological positioning of the Ukrainians in the system of European world perception'. Thor Pavliuk
revealed the full content of press of the western part of Ukraine, traced the ideological and political content
determinants, focused on the trends of integration of the national information space into the European
media discourse’. Svitlana Kravchenko devoted her work to the study of Ukrainian-Polish dialogue in the
context of national ideas, movements and transformations of the 20-30" years of the XX century’. Lidia
Snitsarchuk revealed the political and legal criteria of functioning, trends of development of the Ukrainian
press of Halychyna in 1919-1939*. Serhii Demchenko described the role of mass communication in
conditions of development of civil society, established political and legal factors which because of being
highlighted in the media, influenced on development of the Ukrainian society’. Yurii Kolisnyk traced the
peculiarities of development of periodicals of the Soviet Ukraine in the 50-80™ years of XX century,
focusing on those trends of democracy, intention to freedom of expression, which are relevant to today’s
Ukrainian journalism®. Thor Parymskyi continues this theme in his study, but he used different materials
taking into consideration of the current realities and causes of their formation’.

In whole the special features of the works of this group are penetration into the historical conditions
of any studied realities, the emphasis on trends, reasons that determine the today's reality of political and
cultural of life, development of media sphere.

The third group amounts the least number of works - the study of legal aspects of functioning and
development of media industry - the reason of it is perhaps that the purely legal aspects of media activity are
the subject of investigation of completely different scientific field. At the same time it is necessary to
emphasize that some features of professional activity - including compliance with laws, ethical standards,
and most importantly - professional standards - are vital for the effective media system in the country. The
thesis of O.V. Chekmyshev, L.H. Ponomarenko, N.M. Hrytsiuta can be included into this group.

Oleksandr Chekmyshev is known in Ukraine as one of the initiators of penetration of the western
standards of information activities into the scientific sphere and the programs of media specialists training,.
In his work he justifies the procedures and methodology of implementation of the research of professional
environment, conceptualizes the models of professional activity that correlate with the standards adopted in
Europe and the USA®. Liudmyla Ponomarenko studied the features of representation of moral concepts in
media discourse, defined the dynamics and trends of formation of moral categories in media discourse’.

! Borycnasewkuii, O.B. (2008). IIpeca misceocnnoi ykpaincvkoi emizpayii ¢ €sponi 1919-193%p.:
HayloHaIbHO-nampiomuura Ouckycis: aBToped. auc ... I-pa HayK i3 colliabHIX KoMyHikaii: 27.00.04.
Kuis.

? Masmok, 1.3. (2009). Vkpaincekomosna nezanvna npeca Bonuni, [onices, Xonmuwunu ma Iionsuus 1917-
2000poxie sik cmpyKkmypha YacmuHa 3a2aibHOHAYIOHATbHO20 THGOPpMAYiiHo20 npocmopy: aBToped. IHuc ...
JI-pa HayK i3 coliaabHUX KoMyHikairi: 27.00.04. Kuis.

3 Kpasuenko, C.I. (2010). ITepioduuni eudanus Honvwi 20-30x poxie XX cmonimms y ceimai cycninoho-
KYAbMYPHUX NPOYECI8 MIJNCBOEHHOT 000U TimepamypHa KOMYHIKAYIs, NOIbCbKO-YKPAIHCLKUL dianoe:
aBToped. uc ... J-pa HAyK i3 comianbHUX KoMyHikarii: 27.00.04. Kuis.

* Cuinapuyk, JI.B. (2010). Vpaincoka npeca Fanuuunu (1919-193%p.): nozimuko-npasosi ymosu
@DYHKYIOHYBAHHS, MEeHOeHYI] pO36UMKY, OPeAHI3aYitiHO-JICYPHAICMCbKA npakmuxa: aBToped. Iuc ... a-pa
HayK i3 coniaibHUX KoMyHikanii: 27.00.04. Kuis.

> lemuenko, C.B. (2011). Macosa komynixayis y npoyeci po36yooeu spoMadsHcbKo20 CYCnilbemed: icmopis,
meopis, yKpaincoki peanii. aBroped. Uc ... 1-pa HayK i3 colialbHUX KomyHikauiit: 27.00.01. Kuis.

% Komicuuk, F0.B. (2013). JKypranvua nepioouxa YPCP (1950-198Qp.) y opmyeanni cycninvroi ceidomocmi:
aBTOped. ANC ... I-pa HAYK i3 comiaibHUX KoMyHikanii: 27.00.04. Kuis.

" Mapumvceskwuit, 1.C. (2013). Hayionansna npeca — cycninbha OOMiHAHMa inghopmayiiinozo npocmopy
demoxkpamuunoi oepoicagu. aBToped. TUC ... I-pa HAYK i3 comiaabHUX KomyHikarii: 27.00.01. Kuis.

8 Yexmumes, O.B. (2012). Monimopune 3MI 6 cucmemi coyianshux KOMYHIKAYiti: iCMopuKo-meopemuyHuii ma
npasmamuyHull acnekm. aBToped. IUC ... I-pa HayK i3 comiabHUX KomyHikamii: 27.00.01. Kuis.

? Monomaperxo, JLT. (2012). Mopansho-emuunuii duckype mac-media novamxy XX cm.: aBroped. muc ... a-pa
HayK i3 comianbHuX KoMyHikatii: 27.00.04. 3anopixoks.
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Nataliia Hrytsiuta studied the ethics of advertising, the researcher focused on the models of professional
activities that were not regulated by the laws, with an emphasis on the fact that violation of such rules may
have complex social consequences.

In general, it should be noted that the standards of activities and media ethics dominate within this
group of researches. The reason for this is in incompatibility of regulatory field of law and morality or
professional standards that are generally representative for media industry. This is because the media
activity is always oriented on formation of public opinion, implementation of impact potential, support or
conversely, refutation of state policy and ideology that are dictated by the political forces.

A degree of social development. All this leads to a rise of ethical issues, issues of professional
standards and definition of socially reasonable guidelines. The important thing in this key is focusing on the
activities of civil society organizations that can act as the regulators, for example, the Commission on
journalistic ethics in the structure of the National Union of Journalists of Ukraine'.

It is worth noting about the study of political and legal realities in the thesis on social
communications. It increases because of the number of groups, as along with the research of national media
products, the thesis on the press of England, Italy, the United States, Spain etc., were defended where not
only the national content, but representation of the Ukrainian problems in the foreign media were analyzed.

There is a separate group of works, where the mechanisms of implementation of public relations in
the realities of Ukrainian political discourse are worked out, the problem of institutionalization of
communications forms of power activity were identified etc. These results will become eventually the
subject of a separate study.

Conclusions. The result of the study is the conclusion that over a third of doctoral researches in the
newly established scientific field cover the problems of political and legal field, which is not surprising in
the view of the current role of mass media.

The analysis of partial manifestations of the specified field in applied research and fundamental
developments of narrower topics seams to be promising, as the results which were received, the trends
which were revealed and the future directions of development of information industry require deeper
understanding in the context of Ukraine's accession into the European media, political and legal space.
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SOCIAL COMMUNICATIONS AS A SOCIOPOLITICAL
PHENOMENON IN THE EUROPEAN UNION
INFORMATION SPHERE

The article deals with the role of social communications as a social and political phenomenon in
information sphere of the European Union. Any information is presented with phenomena and
laws of the outside world, men's intellectual activities, and it make some opportunities of reality
predictions and changes for the convenience of the international community. The
communication globalization phenomenon is related to the last quarter of the 20th century. It's
also concerned with adjustment of international information and communication flows on the
global level. The modern communicative society is characterized with constant communication
growth and globalization. Information society formation specifies by its inhomogeneity, because
different branches of social life give mixed response to environmental conditions changes.
Forming and development of open civilized society is distinctive for nowadays. Some new forms
of communication based on social and personal partnership appear in this type of society. Also
these forms of communication are based on rivalry, legal and social fundamentals of formal
equality of all citizens and on sound management of social interactions.

Key words: information society, communication, social communications, knowledge,
information, integration, globalization.

The problem setting. Information-oriented society development is a fast and often unpredictable
process. And nowadays people only start to understand its social, political and economic results.
Information-oriented society development is marked by its heterogeneity, because different branches of
social life have different reactions to environmental conditions changes.

Countries that have more developed information infrastructure putting their technological standards
and giving their resources to the customers, form conditions of information structures developing and
activity in other countries and have an effect on information spheres development in those countries.

Any information depicts facts and laws of the outside world, man's intellectual activities. It offers
opportunities for reality prediction and transformation to the benefit of the international community.
Information has become an international problem. It is a component of other vitally important global
problems. Information factor has been a reason of the deepest changes in civilization life throughout
history. It has united the world in one system that is at work in real-time mode. This union of the
international community is a little bit formal, but global communication media can lead to further
international collaboration concentration. An important characteristic of information global role is fast
moving rise of information social value (even though information always has high value in the society), but
only in 20" century information has transformed in a strategic resource of the humanity. As an important
strategic resource any information is characterized with following peculiarities: as distinct from physical
assets it doesn’t decrease, but greatly increases in its use. Information resources inexhaustibility offers an
opportunity for its use on behalf of the international community and determines information as a global
problem of the civilization.

Phenomenon of communication globalization is classified as a phenomenon of last quarter of 20™
century and associated with regulation of international informational and communicational flows on a
global basis. Global communication analysis is made on such main points:

* transnational communication conglomerates as main players in the global communication system
and in the sphere of information products and services extension on the international markets;

* social effect of new technologies, which includes satellite communications, on international
Intercourses;

» nonsymmetrical flow of informational and communicational products in the global system;

» misbalance in international information flows;

» difference of approaches to global communication networks and network society advantages
determination;
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« information society theory and new political doctrines '; %; .

The researches and publications analysigslobal problems are characterized with the following
criteria, according to the classification of civilizational process development investigators (J. Masudy,
D. Bell, Y. Daysard, A. Toffler, G. Lassvel, R. Coen, G. Jang, M. Bangemann, M. Castels, Sh. MacBride,
M. Masmudy, G. Kan, U. Gorovic, I. Wallerstain, S. Hantington, Z. Bzezhinskiy, A. Toinby, F. Fukuyama,
P. Draker, M. Kaplan, M. Porat, F. Mahlup, T. Umesao, R. Darendorf and others):

* Global problems deal with all human race, every social group and every person. They are omni-
civilizational.

* These problems are an intrinsic factor of all world, certain regions and countries development.

* Global problems need constant international collaboration for their solutions. They need highest
possible consolidated efforts of the world community, because these problems pendency makes a danger
for tomorrow development”.

Global communication processes determine necessity of new economical system creation that is
characterized with its high level of national economies globalization and integration, new external national
political system, new global superior stock and new conception of human race intellectual enrichment.
Determination of approaches to understanding of the conception of “information society” as the third global
civilization development level affords ground for thinking that this theory is a result of cooperation and
development of numerous economic, social and political concepts in the second part of the 20" century.
This theory also has had essential influence on building of international and national institutes positions that
touch “information society” ideology implementation into international and national policy of the most
states.

By the close of the 20" century researchers have given new definitions for information society. Those
definitions tie social development exactly with information and communication sphere and media industry’.

Researches of social communications in the European Community information sphere are only
modalities of this sophisticated phenomenon. There are foreign works (by M. Bruggemann, M. Gabel,
R. Englhart, E. Vartanova, A. Voskanyan, O. Galumov) and certain native works (by E.Makarenko,
V.lIvanov, E.Tykhomyrova, M. Ryzhkov, D.Dubov, N.Karpchuk, T.Veremchuk, A. Savych,
A. Kostenko and others) among those researches of social communications.

The object of the article is to define social communications content as a social and political
phenomenon in the European Union informational sphere.

The goal of the articleto characterize social communications in the information sphere of the
European Union and to study social communications functions.

The methods used to studyre the comparison method, the descriptive method and the systems
analysis method.

The article issues and discussionNowadays the great attention is given to communication
processes that are important in inner and international social life.

New communication media opens new perspectives and possibilities of international cooperation, but
they also cause new dangers for observance of human fundamental rights and liberties principles in the
information society.

Such problems as enhancement of the information role in the social medium, personal data security,
private life information security and information sensitivity of international informational relapse become
important in the European region. Information and communicative environment influences on the European
society structure and its system of values, determines political priorities for the European countries and Pan
European information policy. It also formed the strategy of the Continent wide information heritage®.

! Makapenko, €.A. (2002). Misxcnapooui ingpopmayitini 6i0HOCUHI: CMPYKMYpPA, MEeHOCHYIT, Nepcnekmusi.
Momnorpadis. Kuis: «Hama kynbrypa i Haykay.

* 3epuenska, O.B. (1999). Iobansuuii po3eumok macosoi komynikayii i miscnapooui sionocunu. Kuis:
«OcBitay.

3 Kacrense, M. (2000). Hugpopmayuonnas snoxa: sxonomura, obuecmeo u kynomypa. Mocksa: T'YBIID.

* Binan, H.I. (2009). Cowianbhi kpuTepii €Bpomneiichkoro iHbopMALiiHOTo cycIinbcTBa. AKmyanshi npobemu
MIHCHAPOOHUX iOHOCUH, éun. 85,u. I, 78.

> Bapranosa, E.JI. (2003). Meouaskonomura sapy6escnvix cmpan. Mocka: «Acrekt ITpecey.

6 Makapenxo, €.A., Oxesan, M.A., Pixkos, M.M. (2007). €sponeticoki komynikayii: Mororpadis. Kuis:
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139



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNi DISKURZ

Communication as a major program is a part of all projects of intergovernmental the European
organizations, conceptions of the European countries foreign-policy activities, and it is a part of regional
economic development. The Council of Europe and the European Union have determined the main
conditions and principles for information society formation:

1) formation of integrated data-processing network system for free information circulation;

2) stimulation of social and public development for the European countries;

3) implementation of information economics conception and development of information services
and electronic trading global market;

4) protection of the main human rights and freedoms and communication media;

5) investigations of new information and communication technologies detrimental effect on social
security and the European civil rights problems;

6) observation of cultural and national identity;

7) protection of rights information intellectual property in the European information space'.

In this vein Ukrainian scientist E. Tykhomyrova notes that European integration has become not only
political but the communicational challenge. For intercommunion between European citizenry and the EU
problem solving the European Commission has paid the great attention to communication problems, and
communicational work has become an important part of all the European organizations and countries
functioning.

Social communications help to increase creation of awareness among people and their mobilization.
Social communications can become the most important tools for identity, integration, deference and
democracy strengthening. They can help for better understanding citizenry and with a help of this
understanding the EU will be able to improve its institutions and politics. As E. Tykhomyrova puts it, we
should also speak about social openness and its security. The main element of transparence, as the scientist
says, should be information easy and availability for its understanding. It is provided with easy and distinct
language’.

D. Dubov considers that communicational safety and security arrangements in EU are one of the
most important tasks for the leaders of this polity”.

The author proves that the problem of European political communication is linked with political
communicators’ concept lack in the EU. Those communicators should be able to play the role of translators
between the EU high command and people. According to this, the role should be given to institutes of civil
society (political parties, non-government civic organizations and other civil groups) that are, by definition,
representative institutes needed for expression and realization of sovereign nation political interests. The
marked multi-aspect communicative crisis in EU shows that the same institutes don’t act effectively with
their communicative functions®.

Communication should in full measure be the EU politics in the service of people. It should be based
on real dialog between people and politicians and alive discussions between people. All social levels should
have rights for honest and full information about the EU. Also they should be sure that their ideas and
feelings have been heard by the EU institutions’.

The EU communication politics is one of the EU politics. It is put on practice on three main levels:
global level, the EU level and individual state level®.

The European Union legal and regulatory framework in the information sphere is wide and branchy.
The main documents are always supplied and stepped up due to the changes in the European countries and

! Maxkapenko, €.A., Oxesan, M.A., Puwxko, M.M. (2007). €sponeiicoki komynixayii: mororpadis. Kuis:
«JeHTp BUTBHOI Ipecm».

* Tuxomuposa, €.B. (2011). Komynixatusuaa nonituka €C: indopMmariiina 6e3mnexa Ta TpaHCIAPEHTHICTb.
Axmyanvui npobaemu mixcnapoonux gionocun, eun. 102,4. 1. Kuis: KHY im. T. IlleBuenxa.

3 Ily6os, J1.B. (2007). [onimuxo-komynikamusna 6esnexa Ykpainu y €6poinmepayiiinomy KOHmMeKcmi:
aBToped. auc.. kaun.. ot Hayk: 21.01.01. Kuis.

* Ny6os, J1.B. (2007). ITonimuko-komyrikamusna Gesnexa Yxpainu y €8poiHmezpayisiHomy KOHmMeKcmi:
aBroped. auc.. kauA.. moiit Hayk: 21.01.01. Kuis.

> Kapmayk, H.IT. enesa komysikariiteoi momituku €C. <esnuir.eenu.edu.ua/handle/123456789/466> (2014,
June, 18).

6 CaBuu, A.C. (2014). €Bporeiicski mporpamu dhopMyBarHs indopmariitHoro mpocropy €C. IIpobremu
MidCHapoOHux eionocun, eun. 9,169—182. <http://nbuv.gov.ua/j-pdf/Pmv_2014 9 12.pdf> (2015, May, 13).
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in the world' .

A. Kostenko underlines that the process of integration into the EU isn’t general for every country,
because every country has its own scheme of successful integration®.

T. Veremchuk gives following ways of the EU communication researches: historical; the EU
communications effectiveness studying; the European integration mediatization studying; the European
public sphere conceptualization’.

Political-communication situation in the EU which is one of the most powerful supranational unions
is characterized as a recessionary situation. This situation is a source and a result of political absenteeism
strengthening at the same time. It is also a result and a reason of problems in the sphere of pan-European
identity formation etc. The crisis of European identity has been d a reason of extreme groups’ activation. It
also has strengthened marginal powers in EU, and all of these are dangers of disintegrating intensification
tendencies for this supranational union*.

But S. Gutsaljuk proves that an effective realization of Ukrainian information policy in the EU
countries provides catching of at least two main strategic tasks: active joining of Ukraine to the consistent
the European information space building process and serious disbalance between Ukrainian and the EU
information spaces negotiation process; formation of Ukrainian advantageous reputation in the EU
countries for effective realization and protection its own national interests’ .

S. Gutsal gives following recommendations about advantageous reputation in the EU countries
formation: prepare and instigate implementation intensive information campaign for forming of objective
idea about Ukrainian realia in three key spheres: the EU institutions, official and business circles of the EU
countries, European mass-media, expert, university and art communities; promote development of native
information about Ukraine spreading system as follows: native correspondents development in the EU
countries, closer cooperation with European inform-agencies® .

New information technologies essentially influence formation of social experience system and
underlying working parts changes which build man’s self-actualization in the modern society.

The conclusions In the modern society communication and converse are different (information
transfer, emotional reciprocality, experience, education and socialization broadcasting). And an important
feature of communication is that they are social regulating and social building factors. Modern forms of
social communication form special subcultural environs. They are methods of social and everyday
discourses. These forms also show social differentiation, social stratification, social hierarchization and
relations and intercommunions categorization. Therefore modern communicational society is characterized
with continuous growth and globalization of communications. Communication quality and quantity
incessantly grow. Most people are involved in communicational process. Links between certain
communications become stronger, communication work grows, and the communication network reached to
the global level. Social communications increasing opens new possibilities that make people free from any
limitations, any social control systems and coercions. It makes new basis for personal representation.

Social communications influence on the personal activity and behavior. They build communicational
levels of the society in terms of different forms of communicative cross-effects.

Forming and development of open civilized society is distinctive for nowadays. Some new forms of
communication based on social and personal partnership appear in this type of society. Also these forms of
communication are based on rivalry, legal and social fundamentals of formal equality of all citizens and on
sound management of social interactions.

! CaBuu, A.C. (2014). €Bponeiichki mporpamu GopMyBanHs iHpopmaniitaoro npocropy €C. Ilpobnemu
MIHCHApOOHUX iOHOCUH, éun. 9,169—182. <http://nbuv.gov.ua/j-pdf/Pmv_2014 9 12.pdf> (2015, May, 13).

? Kocrenko, A.M. (2009). Iumezpayisn Yxpainu o €eponeticokoeo Coio3y: cynepeunocmi ma wiisxi ix
Ppo36’ a3anns. aBToped.auc. Ha 3100. cTym. kaua. moiit Hayk: 23.00.02. JIbBiB.
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THE MODERN POLITICAL DISCOURSE OF
UKRAINIAN MASS MEDIA AND THE CONSTRAINTS
OF ITS FORMATION AND FURTHER DEVELOPMENT

The article analyzes the process of establishment of a democratic political discourse of the media
in Ukraine, because the rejection of authoritarian heritage is impossible without an analysis of
the authoritarian nature of the Soviet political discourse and its comparison with the modern
Ukrainian political discourse. The author highlights the next obstacles for Ukrainian media
development: the absence of pattern in political and ideological structuring of the society,
regional differences, lack of information. It is concluded that ambiguous changes in the
Ukrainian political system are reflected in the contradictory nature of the media influence on
democratization. The political discourse in our country is characterized by conditions of
formation and development, which are in post-totalitarian transformation of the political and
media environment in Ukraine. The modern political discourse of the Ukrainian media is
undergoing significant changes. Ukraine's transition from one political system into another has
led to the emergence of amount innovations; particularly in the political discourse both the
authorities and the media. Through political discourse political ideas and power relations has
been noted and displayed every day. The particular importance gets the studying of the political
discourse of Ukrainian media in terms of postcolonial studies, determination of conditions for
the functioning of political discourse in a totalitarian and post-totalitarian society.

Key words: mass-media, political discourse, informative-communicative code, a communist
myth, Ukraine.

There is an axiomatic assertion that the media has always played the role of catalyst for social
changes, by creating new discursive spaces, giving those semiotic characteristics of speech which help to
shape certain texts in a given direction.

It is difficult to disagree that the establishment of a democratic political discourse of the media in our
country, the rejection of authoritarian heritage is impossible without an analysis of the authoritarian nature
of the Soviet political discourse and its comparison with the modern Ukrainian political discourse. Thus,
the “totalitarian journalism as a political tool of the ruling party could not adequately reflect the actual
course of events, and had consistently and strongly “urged” own people in that the communist chosen path
was the right one. In a totalitarian journalism there were lost such qualities as truthfulness, honesty,
humanity. Ukrainian post-totalitarian political discourse status confirms another vestige of authoritarian,
totalitarian journalism — it’s a large number of state media in Ukraine, indicating the close political,
economical influence (or rather —a pressure!) of a public authorities to the media™".

The obstacles for the Ukrainian media development are: the absence of pattern in political and
ideological structuring of the society, regional differences, lack of information. But the media should
primarily perform another important function in a democracy - to be the guardian of public interest to
control the activities of the various branches of government, putting the public through the state building
topical issues, watching their performance, i.e. to take an active part in the political processes management.
Other way, media, as it was under the totalitarian regime, will be only an instrument for the ruling elite
policy implementation.

Among the most influential post-colonial myths in Ukraine there is still a communist myth, the

! Cepasxim, K.C. (2003). Juckype sk coyionineéanvhuti peHoMeH CyHacho20 KOMYHIKAMUBHO20 RPOCIOPY
(memooonoziunuil, npazmamuko-cemManmuyHuil [ HCaHpoBo-IiH2EICMUYHUI ACNeKMU: HA Mamepiai
ROIMUYHO20 PI3HOBUOY YKPAIHCHKO20 MACOBOTHpOPMAYiliHO20 OUCKypcy): aBToped. AuC. ... O-pa QiioJ.
Hayk: 10.01.08. Kuis.

143



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNi DISKURZ

balance of which is the national myth. After analyzing the current political discourse of the Ukrainian
media, it is possible to argue that the political discourse of the Ukrainian media is interpretative, because it
reflects the values and media releases, and interests of those who hold them.

The peculiarity of the current political situation in Ukraine and, accordingly, the political discourse of
the media lie in the fact that our country is in both as a post-colonial and post-totalitarian situation and,
responsibly, there are two types of political discourse in the Ukrainian media - the post-colonial and the
post-totalitarian discourses. The colonial discourse absorbed or eliminated other Ukrainian discourses; the
colonized culture was isolated from the outside world and had no possibility of dialogue with other
cultures.

The liberation anti-colonial discourse led to the establishment of the historical truth, gave impetus to
the national, spiritual and religious rebirth of Ukraine. The role of journalism at that stage was crucial. Until
the restoring of the Ukrainian statehood, the anti-colonial discourse was intended to replace it, carry out its
role. The purpose of this discourse of media was independence of Ukraine.

The informative-communicative code of the political discourse in the Ukrainian mass media is
imminent, controversial, because there are private and public interests in its constant confrontation. That is
why the modern political discourse of Ukrainian media is served by particular rhetoric, specific discursive
practices. Language-style techniques of rhetorical code are the dominants of the Ukrainian political
discourse of modern media. The rhetorical discourse of Ukrainian media is uneven, has its own ideological
differences, a range of colors - from honest and noble intentions to outright fraud and manipulation.

The political discourse of the Ukrainian media is a kind of typologically, semantically and
structurally complex phenomenon in the global information space. It is a catalyst and an indicator of the
social processes and it reflects the state of the social consciousness of the transitional society, and this
transition, ambivalence (old/new) permeates its structure, and semantics, ideology and rhetoric.

Defining a political discourse of the Ukrainian media, as an autonomous and synthetic factor of
domestic and foreign policy, regulator and coordinator of the political processes in the country and at the
same time their reflection, S. Onufriv gives the following basic characteristics of the political discourse of
the Ukrainian media:

— Interpretationess, because it reflects both the values of media publications and the interests of those
who hold them;

— still undefeated dependence from the Soviet political legacy, where the audience was served
previously elaborated ideas and ideology, and the political will itself was carried out in the power
“corridors™;

— post-colonialism and post-totalitarianism (unlike Russia, which only is experiencing a post-
totalitarian period). Post-totalitarian status marked with a 70-year long survival Ukraine in a totalitarian
system, and the post-colonial character marked with a position Ukraine as a colony of the Russian Empire
at the end of XVII - the beginning of XX century;

— in Ukraine, the Ukrainian consciousness and its reflection in the media now there are available
three types of discourse - a colonial one decreases and post-colonial one built up slowly. Still the anti-
colonial is very active because Russia continues to lead the imperial policies towards Ukraine;

— The lack of the information border in a political discourse of media, which undergoes the foreign
information expansion;

— Direct and hidden engagement of the media from the state power or the oligarchic clans, because
they lack the objectivity and independence .

Talking about the last point, there sustain active and heated debates among the experts and scientists,
politicians and journalists on the role and functions of the media in Ukrainian society. The media
(economical and/or political), controlled by power becomes merely echoes of the owners interests, and
during the election competition their information weapons. In this case, the media acts as the translator of
power discourse, and a political discourse media as a discourse representation of government and its
policies, but not a separate phenomenon of social life. To the problems that hinder the democratic
development of the media in Ukraine can be considered their economic dependence, low craft solidarity of
journalists, underdeveloped print media (the task of the press lies not only in the informing, but also in

" Onydpis, C.T. (2005). IHonimuunuii ouckype 3MI Yipainu y ceimosomy ingopmayiiinomy npocmopi:
aBroped. auc. ... kaHz. dimos. Hayk: 10.01.08. Kuis.
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analyzing), the consideration of the political issues in the format of TV shows, lack of the effective State
policy in the sphere of information and so on. The most dangerous for the political discourse of the media
in our country is a direct correlation of their political positions with the financial-economical groups, which
reduces the audience’s trust to the media, which is no longer perceived as an objective source of public
opinion forming'. Thus, according to A. Gritsenko, “in that clan forming there is the fundamental difference
between the Ukrainian information space and Western democratic societies where newspapers and TV
stations depend primarily on the information consumers who pay an adequate price for it and its very
strength determine the advertising appeal of media™. It does not allow them to perform the inherent role in
the development of democratic institutions, civil society. Consequently, in Ukraine there are difficulties in
the mass media transforming to a new socio-political institution, which must not only inform readers, but
also to consolidate the society.

Analyzing the quantitative parameters of the media in Ukraine, O.Grytsenko noted reduction in the
last decade circulation publications, due to high costs associated with the production of newspapers. In
addition, the commercialization and privatization significantly affected television and radio at both central
and regional mass media. Thus, in 1990 years, after the Soviet Union collapse, in the territory of
independent states emerged in the post Soviet place, including Ukraine, the new type of media has appeared
the transition society media. This type of mass media essentially differs from the traditional Western media,
and the media of the Soviet type. For the first time in its history in the years 1988-1992 they were against
the state system, played a crucial role in the collapse of the USSR and carrying out deep reforms in all
spheres of society. However, the nature of the processes which took place in the post-Soviet media,
including Ukraine, was contradictory and ambiguous and an uncontrolled commercialization and
monopolization of the media has become a fact of modern life; there increased the dependence of
journalists not only from media-oligarchy, but also from the authorities (particularly at regional and local
levels).

This crisis is largely due to the fact that liberalization and privatization have not provided any actual
equality of citizens in receiving information, and any real freedom of speech. The result of it is a growing
problem of alienation of citizens from the government and transforming of the elements of democracy such
as competitive elections, political pluralism and freedom of speech of the means of distribution and
privatization of undemocratic government.

According to Y. Hlystun, the analysis of the current Ukrainian political discourse in the dynamics of
its development since Ukraine has got the independence, tells that if in the early 1990s the preference was
given for the emotional argument, over time the Ukrainian politicians began to refer to its other types,
namely "logical, which provides for recourse to existing values of the recipient; dialectical, reflecting
changes in the value of benefits that the recipient re-value hierarchy; generative, which stimulates the
renewal of values system, i.e. the replacement of new elements in the old recipient-categories minds™ For
the political discourse of Ukrainian media, which finds its verbal embodiment the political discourse is
characterized by: “1) the formation of a new stylistic norm; 2) the constant and dynamic update of the
political vocabulary; the bright metaphor and contrast of political speech; 3) the widespread usage of
conversational reduced vocabulary; 4) Disciplinarian of terms and at the same time a tendency to their
standardization; 5) The activation of borrowing (especially from English) 6) The content of education
uncertainty, ambiguity caused both semantic and pragmatic factors; 7) esotericism of the political speech’.

In Ukraine these global processes undergone significant transformations influenced by complex
political and economic changes, which marked the transition. The current socio-political structure that can
be defined as “corporate capitalism” and its interaction with the media had led to the appearance of the
media-politic system. The objective of last was to develop the corporate ideology, verbalization and
dissemination of corporate thinking outside the corporate mentality in the guise of significant public

' Tpunenxo, O.M. (2003). Mac-media 6 npoyecax deMOKpamuyHux mpanchopmayiii yKpaincoko2o cycninbemea
(nonimuxo-xyremyponoziunuti acnexm): aBroped. auc. ... 1-pa nomit. Hayk: 23.00.03. Kuis.

? I'punieriko, O.M. (2003). Mac-media 6 npoyecax demokpamuuHux mpancopmayii yKpaincskozo cycninbcmea
(nonimuxo-xyremyponoziunuti acnexm): aBroped. auc. ... A-pa noit. Hayk: 23.00.03. Kuis.

3 Xmuery, T.1O. (2005). Emuka 3aco6ie macosoi inpopmayii 6 cyvachux nosimuynux npoyecax: asroped. Iuc.
... Kauz. momiT. Hayk: 23.00.03. Kuis.

* Xmucryn, T'10. (2005). Emuka 3aco6is macosoi ingpopmayii 6 cyuacnux noaimuunux npoyecax: aBroped. Iuc.
... Kauz. momiT. Hayk: 23.00.03. Kuis.
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interest. Such media union became not simply a basic indicator of the presence of politicized investments in
the media sector, but also kind of structure institutionalization of various centers of political power,
representing parties and their leaders, forming and promoting the party programs and ideas, positioning
them, providing a link with electorate, lobbying to take the necessary political decisions.

The basis of media political system which has been situational created by large media holdings, is an
integrated communicational model which includes advertising, promotion and public relations. They create
a kind of “force field” of society, where the political structures, and noted models have certain attributes of
the public power. From here, it’s not only functional, but also dysfunctional their role, as ones which
actively facilitate and stereotype the political world images in the public opinion and the perception of
politics by the mass audience as a whole. The investigation of the integration process, combining elements
media-political system - the media, advertising and public relations, lead to the conclusion of convergence
character as the essence of information relations policy is identical in the different channels of mass
communication. This approach reveals the basis on which the communication combines with the social
constructivism and political reality of society. This way of perception and understanding of mass
communication can be considered as a means of social regulation of society and active influence on its
political institutions.

Thus, the strengthening of the influence and role of the media in the Ukrainian society, significant
adjustments in the relations of the media, the state and citizens, on the one hand, and the subsequent entry
of Ukraine into the global informational space and activation of external influences - on the other,
determine the number of problems concerning, in particular, on effectiveness of public administration in
this area, coordinate their positions and powers it public, private and social sectors, national information
security space.

The analysis of the history of the state policy in the field of media in Ukraine allows to talk about the
formation of certain national traditions in the relations between society, government and the media.
Practically during all historical periods media was primarily an instrument of power, they are not
considered independent player politicians accountable to and controlled by the authorities.

Such way, typical for the modern Ukrainian information space, democracy is not only in freedom of
expression, but also in the discursive accumulation of social intelligence, orientation of the mass media and
their audiences on the development of political ideas discussed. Even a presence of multiple
communication centers in such a system does not lead to pluralism and to the plurality of the extensive
reliance on ideological motivation and attraction to public information monopoly.

Another situation is typical for democratic countries where pluralism is not limited by the positions
of government institutions and leaders, and the media political discourse performs the important functions
of freedom of speech, independent monitoring of government actions, and acts as a source of objective,
unbiased information.

Thus, the ambiguous changes in the Ukrainian political system are reflected in the contradictory
nature of the media influence on democratization. The political discourse in our country is characterized by
conditions of formation and development, which are in post-totalitarian transformation of the political and
media environment in Ukraine.

To the problems that hinder the democratic development of the mass media in Ukraine can be
considered as their economic dependence, low craft solidarity of journalists, underdeveloped print media,
the consideration of political issues in the format of television shows, lack of effective public policy in the
sphere of information and so on. The most dangerous for the political discourse of the media in our country
is a direct correlation of their political positions with the financial-economical groups, which reduces the
audience’s trust to the media, which is no longer perceived as an objective source of public opinion
forming. The modern political discourse of the Ukrainian media is undergoing significant changes.
Ukraine's transition from one political system into another has led to the emergence of amount innovations;
particularly in the political discourse both the authorities and the media. It is through the political discourse
political ideas and power relations has been noted and displayed every day. The particular importance gets
the studying of the political discourse of Ukrainian media in terms of postcolonial studies, determination of
conditions for the functioning of political discourse in a totalitarian and post-totalitarian society. In
postcolonial studies there are three types of colonialism, such as political, economical, cultural, and the
media function is in the facilitating of the transition from the colonial into the democratic discourse. The
current political discourse of media, in this sense, should play a catalytic role of social democratic changes,
creating new democratic discursive spaces.
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THE COMMUNICATIVE MEANS FOR SETTING THE
CONNECTION BETWEEN POLITICAL ACTORS AND
MASS AUDIENCE

The article examines communicative means for setting connection between political leaders and
the public. The concepts of “political image” and “image politics” are analyzed. The political
actor image as one of the components of the political advertising process is defined. The main
theoretical approaches of the political image formation and the features of the political actor
image as communicative means for achieving this goal.

Key words: image, political image, image politics, political advertising, political actors image,
political communication, communication technology, political activity.

The formation of political image as a part of political advertising is studied in an interdisciplinary
perspective from the standpoint of social and political psychology, political and social science, economic
theory. The research of the image as a component of a political advertising is devoted the fundamental
works of foreign and domestic authors, among which should be mentioned V. Bebik, M. Holovaty,
A. Hrehova, A. Ermolaeva, I. Lukomska, G. Pocheptsov, S. Tymoshenko and other.

The actuality of researching image of political actors forming process, as one of the important
components of political advertising, is stipulated by practical importance of communication technologies in
contemporary political space. Communication technologies, among which should be mentioned political
advertising, promotion and PR, are widely used by political actors during the election campaigns and in the
period between elections to obtain the support of social groups and society as a whole.

It should be noted that today the image is one of the central concepts not only in politics but also in
business, culture, management, journalism, medicine, tourism and others.

Such definitions as “image power institutions”, “image diplomacy”, “political image making”,
“political imageology” and others acquired its distribution in the political and even in a standard
vocabulary.'

Among the studies of the political image there should be noted the works of such authors as
W. Buhrym, A. Voznesenska, D. Vydrin, V. Gorbatenko, V. Grishchenko, A. Gutsal, T. Gigha, O. Zayarna,
O. Zernetska, V. Korolko, L. Kochubey, L. Klymanska, V. Lisnichy, N. Lutko, S. Naumkina, D. Narizhniy,
V. Polianskaya, O. Radchenko, I. Starikov, T. Smirnova, N. Homa, A. Chechel, 1. Shovkun, M. Shkolar,
I. Shkurat, S. Yurchenko and others.

In the modern circumstances, image of a political actor as a part of the political advertising acts as an
intermediary in communicative interaction process between government, political actors and society. In the
industrial society development the trends of forming political leader’s image gradually moved away from
the mythologized concepts and heroization, to secularization, democratization and rationalization of the
public relations.

In the industrial and postindustrial period the political actors’ image has been studying from the
standpoint of leadership relevant theories. The transforming ideas about the political actors’ image are
associated with the following theories:

— “Figure theory”, based on Weber scientific vision about the charismatic leadership phenomenon
acts as one of the sources. The representatives of this approach emphasize the importance of merit and
psychological factors of political actor;

— “Situational theory” that links the activities of a political actor with the corresponding situation.
That means, the image of the political actor must match the time, place and circumstances of political life;

— “Personal-situational theory”, which combines the basic provisions of the previous theories and
explains that creating of the political actor image dues as the interaction of individual and situational

' Brosuuns, 1.5, Vrpus, JLSL., unysos, I'.B. ta in. (2015). Hosimua nonimuuna nexcuxa (neonozizm,
oxaszionanizmu ma inui nosomeopenns). JIeBiB: «Hosuit Cait — 2000», 146—148.
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causes;

— “Follower theory” which emphasizes the connection of the political actor and his belonging to a
particular group. It is believed that the activity of an actor based by psychology and requests of his
followers;

— “Humanistic leadership theory” argue that the political actor has to empower the members of
organization and to involve them in decision-making;

— “Exchange theory” interprets the political interaction between the leader and the followers in the
form of mutually beneficial exchange.

In the post-communion societies the area of “institutional” advertising activates, which directs to the
promotion of the collective political actors — political parties, government institutions, public policy in
general. One of the tasks of the modern state is formation and supporting of a certain “world view” in the
public mind, the implementation of symbolic domination. The last manifests itself in the power to impose
category thinking “nomination right” (P. Bourdieu) with the help of symbolic matrices which determine the
historical perspective, symbolization of informational-communicational exchanges, such as myth, religion,
ideology, political advertising (A. Solovyov).

Such trends of social development are reflected in scientific discourse. Thus, the conceptualization of
political activity in scientific discourse can take place via the concept of “legal-symbolic sphere”, which
serves as a part of a symbolic universe and regulatory-symbolic structures “form all the ruling components
and political space organizations”.

It is necessary to distinguish the concept of “image of politician” and "political image". The last
concept is general; it absorbs an image of a politician, a party and a state, if it’s classified by the carrier.
According to L. Uhryn “image of a politician” — is his public image, the imagination about him, his
perception in the public and individual consciousness. This image is created according to the requirements,
expectations of the audience to which it is directed. The image combines real and expected (desired) policy
features those appear in various forms — virtual, verbal, context-role, and so on. These features deliberately
lead to the mass consciousness manipulation'.

As S. Denysyuk defines “political image” is an image of a subject of politics, which is purposefully
formed and designed to make emotional-psychological and cognitive (perceptive) effect on certain
individuals for the promotion, political advertising, positioning in the electoral field, etc. This kind of idea
of the perfect embodiment of a certain social role; that’s why, the political image is socially conditioned,
and its essence is explained by the nature of the social stereotype and its impact on public consciousness;
that’s why it is created on the basis of specific information plexus, emotional-communicational and activity
factors®.

In the conditions of the sharpness of competition between the political actors, the need to form a
positive image of political actors increases, that promotes development of the political advertising. The
scope of political advertising strictly depends on the democratization processes,marketization of political
space, information technology, information society and e-democracy.

The features of the leader image forming in the modern Ukrainian society, as an urgent and an
important problem of political theory and political practice, have many components — from the analysis of
the political actors image in the broader context of democratization, public opinion forming to the studying
of political technologies (especially advertising) national and regional election campaigns.

In modern terms the phenomenon of political image cannot be considered outside the scope of
political advertising. Researchers of political image regard the image of not only to the leader (a separate
politician), but also the political forces (parties, groups, movements, associations), some political
institutions and officials (parliament, president, government, prime minister and so on.), the country image
on the international arena.

In the process of image formation political advertising stands one of the areas of promotional
activities (hence the discussion about the possibility of promoting political actors as a kind of goods on a
political market); an informational message which encourages the individuals to specific action with the
desired and programmed result; a paid and deliberate appeal to a mass audience through the mass media; a

"' Vrpun, JI. (2014). Imimk nonituka. Ilonimonozis HasuansHuii eHyuKioneousHuti clio8HuK-006ioHuK. JIbBiB:
«Hosuii Csit — 2000», 245.

? Nennucrox, C. (2014). Imimk nomituanuit. I1o1imonozis HaguanbHuii eHyukIoNeOu s U Cl08HUK-008IOHUK.
JIeBiB: «HoBuit Cait — 2000», 245-247.
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communicative mean of communication between political actors and mass audience.

In the modern political environment the advertising appears as a complex of marketing
communications, characterized by the variety of forms and methods of advertising. The purpose of political
advertising lies in building of the political actor image (collective and individual) using the mass media to
influence on the mass audience. Image as a component of a political advertising is characterized by some
contradictions: on the one hand, a politician must be as his voters (be one of them). On the other hand,
voters elect a leader for certain parameters he is different from the public.

Political actors which are presented to the society with the help of political advertising, has symbolic
dimension of image. In political advertising the symbols appear as a visualization of the political image.

In political advertising “image” appears as an actor for the environment, purposefully shaped in mass
consciousness. Image has considerable influence (both rational and emotional-psychological) on the target
audience with the purpose of political promoting of an actor. Specific of a political image, as a complex
social phenomenon, determines by the characteristics of a political activity, perceptions of political reality
and attitude to political actors from the social groups.

There were distinguished three main components in the political image — portrait (relates to an
individual qualities of a political actor), professional (competence of an actor, his business skills), social
(concern for voters, focus of policy action to meet the interests of broad social groups).

- Image, which operates a politician during the election campaign and through which he must win,
entitled “strategic character”.

Communicative component plays an important role in the process of image formation as a part of
political advertising. Political actor works in the communication field, and in the interactional process of a
politic and a society a symbolic world plays a significant role. Citizens form an idea about a political actor
not only based on direct contacts (as in the conventional meeting), but also on the basis of symbolic
representations mediated by the media. The great value, even a domination, of a symbolic approach in the
understanding of political image, can be explained by the powerful technological innovations have created
an opportunity for the media to form a symbolic space which starts to influence on the real world. In terms
of mediatization the epicenter of political life moves into a symbolic space which is forming by the media.

There can be noted the following characteristics of the political actor image as a part of political
advertising.

Firstly, the artificial image which is different from the real reflection of a politician, directed to the
achievement of certain political goals within the defined target audience. The difference of the image from
a reflection lies in the fact that the image is deliberately created and consciously perceived by the mass
audience, and the reflection can exist naturally. At that moment, when the need for image correction
appears, we can talk about the beginning of the image formation process.

Secondly, the impact on the mass audience goes through the advertising in the media. It should be
noted that the image forming means differ in the press, television, radio and the Internet.

Thirdly, the inertia of the image, which is caused by the specific of the public opinion functioning
and by the inability of overcoming the existing already stereotypes in mass consciousness.

Fourthly, the realism and brightness of the image, that achieves through the advertising in the media.

On the basis of the above called characteristics, it can be argued that the image should not contain
many options; it should be simple, accessible to a mass audience perception.

It should be noted that not only rational but also irrational factors play an important role in the
political actor image formation. Image as a component of political advertising appeals to the mass
consciousness, combines psychological and social component and it has a symbolic nature.

The structure of political image as a part of political advertising consists of such components as the
individual characteristics of political actor (psychological, physical characteristics, personal style, etc.), the
social characteristics (status of a political actor, relationships with various community groups, etc.),
symbolic characteristics (ideological and value orientation of political actors).

The image of a political actor as a part of political advertising is linked with political ideologies and
real political interests of groups and communities, economical and social problems.

In the process of political advertising, the image appears as a single reflection which consists of
components, aimed at different audiences and include four fragments “moral and reliability”, “quality
business”, “leader-mother”, “leader-father” (O. Egorova-Hantman).

Image as a component of political advertising is a mean of contrast positioning of political actor and
makes the following functions:
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- informational — image makes relevant information for a mass audience;

- symbolical — image becomes a symbol of the respective the individual and the group needs;

- nominative, where image identifies the political actor, positions and designates an actor in the
political space;

- communicative — image is aimed at getting the “answers” of the audience in the form of political
action (electoral choice, other forms of political participation);

- aesthetic — image should make a politician reflection noble, to meet certain aesthetic requirements
for the public;

- formation of a political world view.

There are the following types of political actors image as a part of political advertising. Firstly, by a
status of a political actor (here we can define the image of a politician, a party, a movement or a state).
Secondly, by steps of creation (a political image as a part of advertising campaign can be initial, ongoing
and final). Thirdly, by the mechanism of formation and distribution the artificial image and the spontaneous
image). Fourthly, positive or negative image. Fifthly, by the socio-demographic characteristics (men —
women, youth — mature, etc.).

The image of apolitical actor acts as a part of the advertising campaign, it is a process of
communication in which the recipient response lies in a reaction to the advertising product. At the present
stage of the political interaction development the phenomenon of image acts as “leader to the public”, the
image of the political actor indirect by the system of communication technologies, among which a special
place belongs to the political advertising.

The relations between political actors and citizens form with the support of the mass media, socio-
political organizations (political parties, public associations), state bodies and local governments. The
marketing techniques, such as political advertising, serve as conciliators, mediators between the political
actors and a society.

In the process of the political actor image forming there the strategy of the ideal politician image
which exist in the public consciousness are used.

The political image, as a part of political advertising is formed deliberately; it’s called to influence on
a defined target audience on a rational and emotional levels. One of the main functions of the political
actors’ image lies in the facilitation of the choice of citizens, informing of mass audience about the
activities of political actor.

One of the main trends in the modern political process which affects on the political actors’ image, as
a part of political advertising, stands theatricality of the political interaction, mediatization of the political
reality and virtualization of the electoral competition. Political actors, using advertising technologies of
image formation, began to remind the participants of the play — a political show. Therefore, the “reset” of a
government, the need for political accountability of the political responsibility procedure is the urgent need
of modern times not only de jure, but also de facto.
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The article is focused on problems of establishing of internal and external prison inspections
which are strongly recommended by numerous international human rights standards. The article
is also focused on problems of the supervision over penitentiaries conducted by the Prosecution
Office of Ukraine. The article contains recommendations and proposals for the Ministry of
Justice of Ukraine and the State Penitentiary System of Ukraine in the sphere of shaping and
implementing of the national prison policy. The article stresses on the importance of the new UN
standard in the sphere of treatment of prisoners adopted in May 2015 (so called the Mandela
Rules), which contain very important provisions on the issues of establishing of prison
inspections. It is also focused on the draft Amendments to the Constitution of Ukraine presented
by the President of Ukraine in November 2015.
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rights of prisoners, national prison standards.

During the years of Ukrainian independence a lot of projects focused on the rights of prisoners and
prison reform were implemented in Ukraine. At the same time it could sound strange that one very
important component of prison reform started only a few months ago. It is about establishing prison
(penitentiary) inspections in Ukraine (so-called twofold inspection mechanism) and shaping national
Ukrainian prison standards.

Having paid a brief look at contemporary international and European prison standards it is easy to
conclude that prison inspections is not something unusual for contemporary states (not only in Europe).
Moreover, prison inspections are seen as normal and necessary element of the penitentiary system of any
democratic state.

This element of any national penitentiary system was recommended by the United Nations in 1955.
Therefore, it is necessary to confess that issues of establishing a system of independent twofold
governmental prison inspection appeared in Ukraine on the agenda only some months ago. It became the
reality only due to the initiative of the Council Europe within the framework of the Project "Further Support
for the Prison Reform in Ukraine" (started from 03.07.2015).

Therefore, this article is about one of the most important and urgent problems of national prison
reform. It is about establishing a system of regular independent internal and external prison inspections in
Ukraine.

In view of the above, the aims of this article is to: 1) to highlight the basic provisions of international
prison standards relating to establishing and functioning prison inspections; 2) to analyze the problem of
prosecutorial supervision over execution of judgments in criminal cases in the light of the constitutional
changes on justice (registered in the Verkhovna Rada of Ukraine by the President of Ukraine on
11.25.2015); 3) to make recommendations concerning establishing in Ukraine twofold prison inspections.

Outlining the main idea of this article, first of all we should recall that the United Nations Standard
Minimum Rules for the Treatment of Prisoners (adopted in 1955, approved by the Economic and Social
Council by its resolutions 663 C (XXIV) of 31.07.1957 and 2076 (LXII) of 13.05.1977) contained relevant
recommendations for establishing prison inspections as an integral part of any national prison system.

The Rule 55 of this important international standard was focused on issues of prison inspections. It
stresses that there shall be a regular inspection of penal institutions and services by qualified and
experienced inspectors appointed by a competent authority. Their task shall be in particular to ensure that
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these institutions are administered in accordance with existing laws and regulations and with a view to
bringing about the objectives of penal and correctional services.

The European Prison Rules (Recommendation R(87)3, adopted on 12.02.1987 at the 404th meeting
of the Ministers' Deputies) also contained very important provisions concerning government prison
inspections

In particular, the European Prison Rules made a special focus that the purposes of these rules were to
provide realistic basic criteria against which prison administrations and those responsible for inspecting the
conditions and management of prisons could make valid judgments of performance and measure progress
towards higher standards.

The European Prison Rules (1987) state that there shall be regular inspections of penal institutions
and services by qualified and experienced inspectors appointed by a competent authority. Their task shall
be, in particular, to monitor whether and to what extent these institutions are administered in accordance
with existing laws and regulations, the objectives of the prison services and the requirements of these rules.

According to the new version of the European Prison Rules (Recommendation Ne R(2006)2, adopted
on 11.01.2006 at the 952nd meeting of Deputy Minister), all prisons shall be subject to regular government
inspection and independent monitoring.

The Rule 92 states that prisons shall be inspected regularly by a governmental agency in order to
assess whether they are administered in accordance with the requirements of national and international law,
and the provisions of these rules.

Finally, according to the new UN Standard Minimum Rules for the Treatment of Prisoners 2015 (the
so-called the Mandela Rules), there shall be a twofold system for regular inspections of prisons and penal
services (Rule 83):

(a) internal or administrative inspections conducted by the central prison administration;

(b) external inspections conducted by a body independent of the prison administration, which may
include competent international or regional bodies.

In both cases, the objective of the inspections shall be to ensure that prisons are managed in
accordance with existing laws, regulations, policies and procedures, with a view to bringing about the
objectives of penal and corrections services, and that the rights of prisoners are protected.

According to the Rule 84, inspectors shall have the authority:

(a) to access all information on the numbers of prisoners and places and locations of detention, as
well as all information relevant to the treatment of prisoners, including their records and conditions of
detention;

(b) to freely choose which prisons to visit, including by making unannounced visits at their own
initiative, and which prisoners to interview;

(c) to conduct private and fully confidential interviews with prisoners and prison staff in the course of
their visits;

(d) to make recommendations to the prison administration and other competent authorities.

External inspection teams shall be composed of qualified and experienced inspectors appointed by a
competent authority and shall encompass health-care professionals. Due regard shall be given to balanced
gender representation.

According to the Rule 85, every inspection shall be followed by a written report to be submitted to
the competent authority. Due consideration shall be given to making the reports of external inspections
publicly available, excluding any personal data on prisoners unless they have given their explicit consent.

The prison administration or other competent authorities, as appropriate, shall indicate, within a
reasonable time, whether they will implement the recommendations resulting from the external inspection.

The issues of prison inspections are also reflected in other international human rights standards
concerned with imprisonment or detention.

For example, the Body of Principles for the Protection of All Persons under Any Form of Detention
or Imprisonment (A/RES/43/173, 09.12.1988) stressed that in order to supervise the strict observance of
relevant laws and regulations, places of detention shall be visited regularly by qualified and experienced
persons appointed by, and responsible to, a competent authority distinct from the authority directly in
charge of the administration of the place of detention or imprisonment.

Recommendation CM/Rec(2014)3 of the Committee of Ministers to member States concerning
dangerous offenders (adopted on 19.02.2014 at the 1192nd meeting of the Ministers’ Deputies) also
contains provisions concerned with prison inspections. It states that staff and agencies dealing with
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dangerous offenders should be subject to regular government inspection and independent monitoring.

Recommendation CM/Rec(2008)11 of the Committee of Ministers to member states on the European
Rules for juvenile offenders subject to sanctions or measures (adopted on 5 November 2008 at the 1040th
meeting of the Ministers’ Deputies) also points out that the execution of any sanction or measure shall be
subjected to regular government inspection and independent monitoring. It states that institutions in which
juveniles are deprived of their liberty and authorities implementing community sanctions and measures
shall be inspected regularly by a governmental agency in order to assess whether they are operating in
accordance with the requirements of national and international law, and the provisions of these rules.

As far as the Ukrainian penitentiary reform is concerned, approval of the national prison standards
and establishment of both internal and external prison inspections is more than urgent issue in the light of
the fact that prosecutors will be deprived of one of their traditional functions, namely the function of
supervision over observance of laws during execution of court decisions in criminal cases. Related
Amendments were presented by the President of Ukraine at the draft Law on Amendments to the
Constitution of Ukraine (on justice issues) (Ne 3524 on 25.11.2015).

According to the proposed Amendments, § 9 of Section "Transitional Provisions", "the prosecutor's
office continues to perform ... the function of supervision over the observance of laws in the execution of
judgments in criminal cases - to the enactment of a law on the establishment of a twofold system of regular
prison inspections", which is another example of the direct impact of international standards (in particular
of the Mandela Rules) on constitutional development in our country.

The explanatory note to the draft Amendments to the Constitution of Ukraine (concerning justice)
stated that "under the proposed changes prosecutors will continue to perform a function of supervision over
the observance of laws in the execution of judgments in criminal cases - to the enactment of a law on the
establishment of a twofold system of regular inspections of prison (according to the 83 - 86 of the Standard
Minimum Rules of the United Nations concerning the treatment of prisoners (the Rules Mandela), Rules 9
and 92 of the European Prison Rules)".

Arguing about prosecutorial activities in this sphere, we cannot say that prosecutors exercise this
function poorly or well (although this activity remains extremely hidden from the public). In our deep
conviction, this function is in principle deeply unnatural for the prosecution because the prosecution can not
be an effective guarantor of the rights of the convicted person.

In light of the international and European standards, prosecutor of Ukraine in the implementation of
this function is an example of a strange mixed model of external inspection and independent monitoring.

While supervising over execution of court decisions in criminal cases, prosecutors are focused on
finding violations of law and regulations. Therefore, they cannot go beyond national legislationas well as
they cannot operate with "international and European standards" and "best practices". Prosecutors do not
deal with "efficiency" and "effectiveness".

In other words, prosecutors in their activities aimed at "minimum", when effective and efficient
prison management and prison policy implementation requires achieving "maximum".

The most important aspect is also concerned with a simple idea that the prosecutor was a
representative of the body which had a direct task to unleash the criminal repression against a certain person
in a certain criminal case. Therefore, a prosecutor cannot be the person entrusted with functions care and
protection of this person while he/she serves a criminal sentence.

On our opinion, combining two functions by the prosecutor (procedural guidance and supervision
over execution of court decisions in criminal cases) is highly illogical and unnatural because we are talking
about a combination that can not be combined in principle.

Not coincidentally, in 1996 experts of the Council of Europe in their report "Assessment of the prison
system of Ukraine" (Report of the Expert Mission of the Council of Europe in Ukraine in June and August
1996) provided the Ukrainian government with the following recommendations for prosecution service and
prison inspections:

- to establish as soon as resources are available, the inspection body that will be coordinated with the
central level, will be independent and will have the regional group, including the prison system experienced
workers, representatives of other civil society organizations, including NGOs;

- to cancel after the establishment of an independent inspection body supervisory functions of the
prosecutor;

- to carry out a full inspection of each institution at least once a year;

- to submit a written report of each inspection the appropriate Minister;
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- to make public the report of each inspection, together with the answer the Minister, except annex
containing personal information;

- to provide a written report to Parliament on the work carried out and findings.

Taking the above into consideration, we can present the following description of the primary steps in
reforming the Ukrainian penitentiary system in view of the provisions of the Mandela Rules (2015), the
European Prison Rules (2006) and other international standards.

1. Public prosecution and supervision over legality in prisons.

Mentioned before draft Amendments to the Constitution of Ukraine (on justice issues) aimed at
reducing of interference of prosecutors to prison issues.

We think that such a reduction is quite natural. The Soviet era and the period of independence of
Ukraine more than convincingly demonstrate that the prosecution service is unable to respond quickly to
violations of prisoners' rights. The General Prosecution Office can hardly be a tool for improving of penal
policy in terms of guaranteeing the prisoners’ rights. Therefore, canceling the function of supervision over
execution of court decisions in criminal cases is a reasonable step given the further reform of the Ukrainian
prison system.

Moreover, the draft Amendments to the Constitution of Ukraine does not leave anything other than
take for granted the fact that the prosecutors should not spray their attention to a lot of functions. It would
be much better for them (and for the whole Ukraine) to perform at least its main function (of course, it
refers to procedural guidance and public prosecution in the court).

The only question is who is able to replace the prosecutor in the performance of this function to
protect the rights of prisoners. We believe that this change should take place through establishing prison
(penitentiary) inspections within the Ministry of Justice of Ukraine and the State Penitentiary Service of
Ukraine in accordance with national and international prison standards.

2. Prison Inspections.

The Mandela Rules (2015) and the European Prison Rules (2006) contain clear and well-shaped
recommendations concerning establishing a twofold system of prison inspections in Ukraine. Moreover, the
Mandela Rules deserves to be transposed into national legislation with very minor modifications because of
their clear and comprehensive provisions. The Ministry of Justice of Ukraine and the State Penitentiary
Service of Ukraine virtually nothing remains but to take measures to create relevant departments within
their organizational structures.

3. The Parliamentary Commissioner for Human Rights.

In the European states prison inspection is a very important part of the national preventive
mechanism. The Ukrainian model of the national preventive mechanism is associated with the
Parliamentary Commissioner for Human Rights and the relevant Department within the Secretariat of the
Commissioner (Department for Implementation of the National Preventive Mechanism). Paying tribute to
the work of the Commissioner for the protection of human rights in Ukraine, it is necessary to define
certain things that indicate that the Commissioner’s activity does not preclude and does not substitute
prison inspections.

Firstly, the Commissioner can hardly "cover" the entire territory of Ukraine as prison inspection will
do it.

Secondly, the Commissioner has to protect human rights not only in prisons but also in other places
of the deprivation of freedom. This factor makes impossible mentioned above "regularity" of prison
inspections which particularly specified in international standards.

Thirdly, the Commissioner (as is the case for the Prosecution Office) aims at "minimum" of human
rights which must be respected in prison, while prison inspections aim at ensuring of "maximum" of
services that can "take" from a prison in the context of provision of rehabilitation services and guaranteeing
secure environment (both for prisoners and staff).

Finally, a reference to the fact that prison inspections should be "governmental" (not parliamentarian)
gives the final answer to the relevant question.

In other words, prison inspection in the form, as proposed in the Mandela Rules and European Prison
Rules, is not a natural for the Commissioner for its purposes and objectives. In addition, the Commissioner
can not provide the depth and frequency of such inspections.

4. The Ministry of Justice.

Thus, we believe, a key initiative for establishing prison inspection and implementation of national
prison standards should belong to the Ministry of Justice. By this time the Ministry of Justice showed (and
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continues to show) more than excessive shyness in shaping the national penal policy. We can guess that
such shyness is more than unnatural.

This, in our opinion, is clear: the Ministry of Justice, which is responsible for shaping penal policy in
Ukraine, can not exclude itself from evaluation of results of implementation of such policy. Meanwhile, the
most effective tool for evaluating the results of the implementation is prison policy is prison inspection
reports.

5. Principles of prison inspections.

Principles of activities of prison inspections should not have anything to do with the principles of
prosecutorial inspections where attention were focused on achieving the targets on the number of persons
brought to disciplinary responsibility. The purpose of any inspection should be making recommendations to
ensure "healthy climate" in prison. Prison inspections should not make mandatory orders for a prison
governor, whose members cannot sometimes perfectly know internal climate of the particular institution.

The task of a prison governor after receipt of such recommendations is to study them and to make
response to them. As a result, a prison governor will be accountable before society for their performance or
failure. In any case, a prison governor has to provide clear explanations on the reasons of failure or partial
performance of these recommendations.

The results of any prison inspection should be widely published on the websites of the Ministry of
Justice of Ukraine and the State Penitentiary Service of Ukraine in a format suitable for download and
further use while explaining how these recommendations were implemented.

Making conclusions, we can say that establishing both internal (within the State Penitentiary Service
of Ukraine) and external (within the Ministry of Justice of Ukraine) prison inspection is one of the most
important areas of prison reform in Ukraine. Filling this vacuum is urgently required taking into account
international experience and human rights standards.

156



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

Nataliia Kovalko, PhD in law, attorney
Taras Shevchenko National University of Kyiv, Ukraine

LEGAL FRAMEWORK FOR IMPLEMENTATION

OF INFRASTRUCTURE INVESTMENT PROJECTS
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The article deals with the issues of defining the legal framework for implementation of
investment projects, supported by international financial organizations. The issue of forming the
legal basis for implementation of investment projects was disclosed. The paper analyzes
procedure of initiation, preparation, implementation and monitoring of the projects for
economic and social development of Ukraine, supported by international financial organizations.
The author examines legal aspects of attracting and return of financial resources of international
financial organizations. The attention is paid for directions to improve the efficiency of
investment projects implementation, including those being implemented in the sphere of public
utilities.
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Statement of the problem. In previous years absence of consolidated system reforms aimed to
modernize objects of centralized heating, water and sewage in Ukraine resulted a critical level on the rate of
depreciation of fixed assets in the industry. Today, service life of the most mentioned objects in the sphere
much higher than 20 years. Unsatisfied technical condition of infrastructure objects, exploitation of
outdated and worn-out equipment leads to inefficient use of energy, and thus provides substandard services
to consumers. Significant losses in the system, payment for which transfers to final consumers,
economically unjustified tariffs and low payment discipline of consumers in general - all this begets
financial problems in most utilities. Enterprises barely make ends meet, delaying payments for the cost of
natural gas and electricity to suppliers and wages to employees. According these objective circumstances,
enterprises are not financially able to invest more funds and to modernize and upgrade infrastructure.
Therefore practical and urgent necessity belongs to the question of attracting external financial resources
for implementation of public services in major infrastructure projects.

Private investors do not hurry to invest in development of utility infrastructure in Ukraine, because
security of their investments and opportunities for profit from this activity remains uncertain. International
financial organizations (hereinafter - IFO), unlike private investors, have more prospects to gain refund.
Thus, if the state involves funds of IFO, the Law on State Budget should provide funds for implementation
of investment projects, servicing and repayment of IFO’s credits and loans. In addition, the legislation fixes
the mechanism to provide state and local guarantees to support complete or partial performance of
debentures by entities that receive funds from the IFO for implementation of relevant investment projects.
That's why much of the infrastructure projects in Ukraine are implemented with financial support from IFO,
including institutions of the World Bank, the European Bank for Reconstruction and Development, the
European Investment Bank.

However, question about effectiveness of using borrowed IFO’s funds does not lose its relevance
due to the fact that the vast majority of investment projects are often not completed in time; borrowed funds
are not completely used, what in turn does not contribute to the goal of these projects. This situation, on the
one hand, is connected with the level of preparation and implementation of such projects. On the other
hand, it is stipulated by certain shortcomings in the mechanism of state regulation.

Level of exploration. The theoretical basis for this study were research papers and analysis of
O. Dunas, O. leremenko, Y. Ivanenko, Y. Kovbasiuk, S. Kruhlik, L. Saakadze, A. Shatkovskyi, etc. These
scholars explored issues of cooperation with international financial organizations.

The purpose of this articleis to determine legal framework for implementation of infrastructure
investment projects, on the example of IFO activity in the sphere of public utilities in Ukraine. Considering
aforementioned purpose the paper will cover the following issues:

- formation of a legal framework for investment projects supported by the IFO in Ukraine;
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- a procedure of initiation, preparation, implementation and monitoring of projects referred to
economic and social development of Ukraine and supported by IFO;

- legal aspects of attracting and return of IFO’s financial resources;

- proposals to improve the efficiency of investment projects, including those being
implemented in the sphere of public utilities.

Presentation of the basic material. Cooperation between Ukraine and IFO began in 1992 with the
adoption of the Law of Ukraine "On Ukraine's accession to the International Monetary Fund, the
International Bank for Reconstruction and Development, International Finance Corporation, the
International Development Association and the Multilateral Investment Guarantee Agency". In August
1992, by the Decree of the President, Ukraine became a member of the European Bank for Reconstruction
and Development, and in April 2006, with the entry into force of the Framework Agreement between
Ukraine and the European Investment Bank, cooperation with this international financial organization has
started. Ukraine also cooperates with such IFO as the Black Sea Trade and Development Bank (since
1997), the Nordic Investment Bank (since 2006), The Nordic Environment Finance Corporation (since
2010). The list of these IFO is not comprehensive'.

Credits and loans of IFO are provided at a sufficiently favorable terms, including small interest and
long-term maturity. It is also important that financial resources of the IFO to address pressing economic and
social problems are mainly directed to development of strategic sectors of the economy and infrastructure.

For example, IFO in Ukraine mainly support projects aimed at development of financial sector,
agriculture, transport, energy, utilities, energy efficiency and development of renewable energetics,
improvement of social assistance, development of health care, etc.

By funds raised under cooperation of Ukraine with IFO structural economic and social reforms that
are necessary for sustainable development may be implemented. So intensification and expansion of this
cooperation is one of the priorities of the government.

In 2007 Ukraine joined the Paris Declaration on Aid Effectiveness’. This led to the need for a new
approach to understand the role of international technical assistance and resources of international financial
organizations, and also the need to improve legal framework and institutional mechanisms for coordinating
cooperation and improve the effectiveness of aid from IFO.

Ukraine's accession to the Declaration paved the way for determining the nationally strategic areas
to attract financial resources of IFO. Thus, in 2009 the Cabinet of Ministers of Ukraine approved strategic
directions and objectives to attract international technical assistance and cooperation with international
financial organizations for the period up to 2012, In 2013 a new three-year strategy of attracting, using and
monitoring of international technical assistance and cooperation was approved °. These documents define
general framework of cooperation between Ukraine and the IFO, fundraising priorities and expected results

! CriiBpoGiTHHIITBO 3 MikHAPOIHMME (hiHAHCOBMMMU OpraHi3awisMu. Vpsdosuii nopman (€ounuii e6-nopman
opeanie suxonaeuoi enraou Yxpainu). <http://www.kmu.gov.ua/control/publish/article?art_id=244829807>
(2015, November, 06).

% All Projects and Programs in Ukraine. The World Bank’s web-site.
<http://www.worldbank.org/en/country/ukraine/projects/all> (2015, November, 06); Project Summary
Documents: Ukraine. Web-site of the European Bank for Reconstruction and Development
<http://www.ebrd.com/work-with-us/project-finance/project-summary-
documents.html? 1=1&filterCountry=Ukraine> (2015, November, 06); Finance contracts signed — Ukraine.
Web-site of the European Investment Basiitp://www.eib.org/projects/loans/regions/cei/ua.htm> (2015,
November, 06).

3 Vkas npo npueonanus Vpainu 0o Ilapusvkoi dexnapayii wjodo niosuwenns eQexmusnocmi 306HiuHb0i
odonomoeu 2007(Ilpesunent Ykpaiuu). Ogiyitinuii caum Bepxoenoi Paou Ykpainu.
<http://zakonS.rada.gov.ua/laws/show/325/2007> (2015, November, 06).

* Posnopsooicenns npo cxeanenns Cmpameziunux Hanpsamie ma 3aé0ams wooo 3any4eHHs MitkcHaApoOOHOT
MexXHIYHOT 00NOMO2U | CRIGPOOIMHUYMEA 3 MIJICHAPOOHUMU (inancosumu opearizayismu na 2009 — 2012
poxu 2009(Kabiner MinictpiB Ykpaiuu). Ogiyiiunuii caiim Bepxosnoi Paou Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/1156-2009-%D1%80> (2015, November, 06).
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MmexHiuHOI 0onomo2u i CnigpobImHUYMEa 3 MidcHapoOHUMU pinancosumu opearizayismu na 2013 — 2016
poxu 2013(Kabiner MinictpiB Ykpaiuu). Ogiyiiunuii caiim Bepxosnoi Paou Ykpainu.
<http://zakonS5.rada.gov.ua/laws/show/697-2013-%D1%80> (2015, November, 06).
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of this activity.

In addition, new regulations to improve the mechanisms of cooperation between Ukraine and IFO
were adopted. Thus, in 2008 the Cabinet of Ministers of Ukraine adopted a decree that settled the order of
initiation, preparation and implementation of projects referred to economic and social development of
Ukraine and supported by IFO'. In October 2011 the Cabinet of Ministers of Ukraine approved the Concept
for planning, engaging, effective use and monitoring of international technical assistance and cooperation
with international financial organizations®. This Concept outlined problems and identified the need for
further improvement of mechanisms and instruments of international technical assistance and financial
resources, and improvement of quality of project planning and implementation.

Thus, during 2007 - 2011 years Ukrainian legislation determined legal principles and developed
general organizational and legal mechanisms for cooperation between Ukraine and IFO, thus improving
effectiveness of attracting and using of financial resources, the structure and quality of IFO projects, in
particular through its reorientation from social and humanitarian sphere for implementation of profitable
and self-supporting infrastructure projects’.

The main legal act regulating the procedure of initiation, preparation, implementation and
monitoring of such projects is the Decree of Cabinet of Ministers of Ukraine dated 26 November 2008, Ne
1027 (hereinafter — the Decree).

Under this Decree there are two types of projects funded by the IFO resources - systemic and
investment projects. These projects differ significantly from each other in order of preparation and
implementation, as well as by the procedure decision-making and project management.

Systemic projects are aimed at supporting reforms in Ukraine, under which the loan is used to
finance the state budget. These projects do not suggest targeted directing of financial resources provided by
IFO to beneficiaries or specific applications; they are used to balance the state budget and returned from the
state budget”.

Unlike systemic projects the investment projects are implemented by legal entities on terms of
financial viability. That is, the legal person (the beneficiary) receives a loan, provides targeted effective use
of borrowed funds, carries servicing and repayment of loans by its own account. The Decree classifies
investment projects as projects to develop institutional capacity of executive body, institution or
organization, in which repayment and servicing of loans is exercised by the expenses of the state budget.

In general mechanism for implementation of investment projects looks as follows. Project
proposals are developed based on approved by IFO strategic and program documents on cooperation with
Ukraine; after this the decision on appropriateness or inappropriateness of investment project is taken. In
case of positive decision Ministry of Economic Development addresses to IFO with a proposal for joint
preparation of such a project. If IFO support investment project its preparation begins.

A term to prepare the investment project should not exceed 12 months. During this time, a
responsible performer defined by the Ministry, organizes preparation of the project, appoints its
coordinator, forms a group of project management, with the agreement of IFO drafts action plan for
preparation of the project, selects legal entities which will receive a loan for the project and will provide its
implementation (hereinafter - beneficiary), makes development and approval of procurement plan and
documents required for implementation of the project. At this stage the delegations of Ukraine and IFO
conduct negotiations, by which results IFO should send a notice of acceptance of the project and the loan to

! ITocmanosa npo NOPsLOOK THIYIIOBARHSL, RIO20MOBKU MA Peanizayii NPoeKmié eKOHOMIUHO20 | COYIanTbHO20
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MiuictpiB Ykpainn). Oghiyitinuii catim Bepxoenoi Paou Yxpainu.
<http://zakonS.rada.gov.ua/laws/show/1027-2008-%D0%BF> (2015, November, 06).
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MOHIMOPUH2Y MIHCHAPOOHOT MEeXHIYHOI donomozu i CniepoOimHUYmea 3 MiJCHApOOHUMU IHAHCOBUMU
opeanizayiamu 2011(Kadiner MinictpiB Ykpainun). Oghiyitinui caiim Bepxosnoi Paou Yxpainu.
<http://zakon2.rada.gov.ua/laws/show/1075-2011-%D1%80> (2015, November, 06).
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Ukraine. The result of these actions is signing of the Loan Agreement between Ukraine and the IFO, and
also signing of appropriate agreements between IFO and beneficiaries, between the Ministry of Finance and
beneficiaries and (or) a responsible performer, between the Ministry of Finance and the City Council, and
other agreements; and also adoption of legal acts necessary for implementation of the investment project. It
should be noted that the Loan Agreement is an international treaty, and therefore its performance does not
depend on political and administrative changes in the country.

When the Loan Agreement enters into force, an action plan for implementation of the project,
selection of banks and opening of special accounts to service the loans should be exercised. At the
implementation stage beneficiaries carry out targeted use of loan to fulfill the procurement plan and for
servicing and repayment of a loan.

The project monitoring is performed by authorized entities at all stages of the project cycle. By the
results of the project after the use of borrowed funds the final report is prepared with its subsequent
approval by the Cabinet of Ministers of Ukraine. If it is stipulated by the Loan Agreement, the text of
approved final report should be sent to the [FO. Upon completion of the investment project a responsible
performer or beneficiary provides audit and financing of the project.

Thus, the Decree introduced a new simplified procedure for initiation, preparation and
implementation of projects supported by the IFO. This, in turn, allowed significantly expand and accelerate
access to investment resources of IFO, improving monitoring and evaluation of projects and ensuring
effective and transparent process of procurement planning for projects of IFO'.

The state receives financial resources for investment projects granted by IFO in the form of a loan
or a credit, and individual entities, engaged in the implementation of investment projects - under state or
local warranties.

According to the Budget Code, loans and credits for investment projects from international
financial organizations, involved by the state on the basis of international treaties of Ukraine, are state
foreign loans’. So, the funds to implement such investment projects as well as maintenance costs and
repayment of redits (loans) are provided for in the Law on State Budget of Ukraine for the entire term of the
loan agreements.

Due to the fact that investment projects are implemented on conditions of finance self-support
directly by legal entities after signing of the Loan Agreement between IFO and Ukraine, the Ministry of
Finance of Ukraine, which acts as financial agent of the Cabinet of Ministers of Ukraine, recredits part of
the loan (credit) to the relevant legal entity. Under the terms of subsidiary loan agreement such entity agrees
to use these funds for targeted purpose, to return the amount of a subsidiary loan, to pay the costs for
servicing the loan, and pay others payments, provided under the contract. In addition, these agreements
provided provisions on participation and joint responsibility of regulatory authorities related to proper
implementation of such projects.

In case of delayed return and improper servicing of a subsidiary loan and other payments by an
entity, the state independently perform all obligations before IFO at the expense of the state budget. In this
case, the state acquires the rights of a lender and requires such entities to repay outstanding debt and
penalties as prescribed by law.

For public (local) guarantees the situation is similar. When the state (Autonomous Republic of
Crimea or local community of a city) fulfills warranty obligations before creditors by payments from the
state (local) budget or by negotiating with creditors on agreements restructuring amounts which should be
returned, since that implementation business entities get outstanding debts before the state (Autonomous
Republic of Crimea or local community of a city). And the state (ARC or territorial community), in
accordance, receive the rights of a lender and requires such entities to repay outstanding debt as prescribed
by law.

Thus, current Ukrainian legislation provides a number of guarantees for proper performance of
obligations before IFO. As financial resources for investment projects are involved in accordance with
relevant international agreements at the highest national level and belongs to government borrowings, the
state is responsible for their return. Therefore, even if business entities will not be able to make a timely

! Vinpasninus npoexmamu po3eumxy: HaB4aIbHO-MeTO MY HII mociGHuK (2013). Kuis: JIIT «YKpTexingopm»,
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return of the amount of a loan received for investment projects, the financial resources will be in time
returned to IFO from the state budget.

In the context of our research quite sensible is an idea that in order to direct funds for restructuring
of the economy we need to restore state participation in the investment process as the initiator, investor,
guarantor, regulator and controller'.

With the implementation of investment projects in the sphere of public utilities the state,
represented by the relevant authorities, in fact, serves as the initiator and guarantor of the obligations under
the relevant loan agreements concluded with IFO.

Thus, the state represented by the Cabinet of Ministers of Ukraine as the initiator of investment
projects determines strategic directions of cooperation with IFO and performs direct involvement of their
financial resources.

Among strategic directions for 2013 - 2016 years, the Cabinet of Ministers of Ukraine stipulates, in
particular, to accelerate development and modernization of infrastructure and to promote balanced and
harmonious development of regions. This, in turn, provides a comprehensive modernization of district
heating systems, water supply and sewage, and improving of energy efficiency in these areas by
disseminating practice of energy saving and energy efficiency technologies.

In connection with these directions in public utilities sphere implementation of several investment
projects was started. Thus, the World Bank funded project to develop urban infrastructure (Second Urban
Infrastructure Project), as well as the project aimed at improving energy efficiency in the district heating
sector (District Heating Energy Efficiency)’. European Bank for Reconstruction and Development is
financing a number of infrastructure projects in the district heating in some cities of Ukraine such as Lviv,
Lutsk and Poltava®. In 2015, Ukraine and the European Investment Bank signed an agreement on the loan
for implementation of the program for development of municipal infrastructure (Ukraine Municipal
Infrastructure Programme) *.

As the guarantor the state acts by fixing in the Law on State Budget of Ukraine expenditures for
implementation of investment projects as well as expenses for servicing and repayment of loans (credits).

However, a significant drawback, which prevents successful implementation of investment projects
in Ukraine, is the lack of a unified strategy that would identify main directions and measures for
infrastructure development in the sphere of public utilities, would be acceptable and performed both at
national and regional levels, regardless what political forces come to power. Initiation, preparation and
implementation of such projects should be according to sector strategies, developed with participation of
experts, representatives of government and business and approved at the highest national level. Thus, the
question about implementation of infrastructure projects should be transferred from political to economic
sphere and not depend on political and business interests of certain persons and their electoral term.

In order to improve implementation of investment projects we need to address the issues of prompt
implementation of measures and use of borrowed resources, management of investment projects and to
ensure systematic control over preparation and implementation of projects.

Conclusions.The main legal act regulating the procedure of initiation, preparation, implementation
and monitoring of projects referred to economic and social development of Ukraine, supported by
international financial institutions is the Decree of Cabinet of Ministers of Ukraine adopted in 2008. This
Decree regulates basic procedural points of implementation of investment and systemic projects funded by
the IFO. Intensification of cooperation between Ukraine and IFO and expanding format for such
cooperation is one of the priorities of the government. Therefore, the legislation defines legal principles and
develops general organizational and legal mechanisms of such cooperation.
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<http://www.worldbank.org/en/country/ukraine/projects/all> (2015, November, 06).

3 Project Summary Documents: Ukraine. Web-site of the European Bank for Reconstruction and Development.
<http://www.ebrd.com/work-with-us/project-finance/project-summary-
documents.html? 1=1&filterCountry=Ukraine> (2015, November, 06).

* Finance contracts signed — Ukraine. Web-site of the European Investment Bank.
<http://www.eib.org/projects/loans/regions/cei/ua.htm> (2015, November, 06).
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IFO grant financial resources for investment projects to the state in the form of loans or credits or to
separate business entity engaged in realization of investment projects under state or local warranty. These
loans and credits relate to state foreign loans, so the state is responsible for their return, particularly in the
cases prescribed by law and for the costs of the state budget.

Today, the law provides that the Loan Agreement, under which the IFO funds are involved, belongs
to international agreements, so their performance is independent of political changes in the country. In
addition, the Subsidiary Loan agreements provided joint responsibility of regulatory authorities in case of
improper performance of the agreement and in accordance with the implementation of infrastructure
investment projects. However, despite the fact that the mechanism for realization of supported by IFO
investment projects was much improved, a number of issues, caused by specifics of public utilities sphere,
require further development. In particular, the issue of development and approval at the highest level of a
single strategy (concept) for development of municipal infrastructure, which will be performed regardless
certain political forces coming to power, as well as issues related to improvement of efficiency of
investment projects.

One of strategic directions in economic development of Ukraine is to accelerate modernization of
infrastructure in the sphere of public utilities. Thus, an effective mechanism to attract and protect private
investors in infrastructure projects is not provided by law. The only existing mechanism that provides
investment protection with implementation of infrastructure projects in public utilities is the mechanism of
implementation of infrastructure investment projects supported by the IFO. Only this model may be used in
development of a mechanism to attract private investors in the sphere of public services.
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TRANSPARENT MONITORING OF THE NOVEL
STRATEGY FOR REFORMING CUSTOMS
AUTHORITIES OF THE STATE FISCAL SERVICE
OF UKRAINE

The article deals with current issues of the novel strategy for reforming customs authorities of
the State Fiscal Service of Ukraine. Also, the author analyzes actual questions of functioning of
the customs bodies of the State Fiscal Service, the creation of which was the result of effective
constructive process of reforming the national customs bodies in the course of administrative
reform in Ukraine in 2014-2015. Author points out that in current situation there is a real
possibility that our country may lose its political positions at the international and political arena
which, in its turn, undermines the trust in the national government on the part of the Ukrainian
population and the processes aimed at creation of the favourable investment climate in
Ukrainian regions as well as development and implementation of measures to attract
investment resources will suffer. Unfortunately, assuming that the SFS reformation concept and
the appropriate plan of its accomplishment was developed by the Government of Ukraine
(partially these developments were put together in Draft Law No 2177a) and agreed with the
representatives of IMF and other international financial institutions, it is most regrettable that
there are, until now, no results of these conceptual novelties whatsoever.

Key words: state customs procedures, State Fiscal Service of Ukraine, customs house,
renovation, customs authorities of the State Fiscal Service of Ukraine, customs clearance office,
reformation, reformation strategy, territorial administrations of the SFS, legal entity.

Comprehensive and fundamental reformation of the State of Ukraine and its society is being effected
under the slogans of «decentralization (accomplishment of the administrative and budget reform which
should not, as envisioned, result in fragmentation of political influences in the regions), deregulation (based
on the principle of subsidiarity when distributing local powers), deoligarchization, demonopolization,
depolitization of judges (elimination of political influences appointing professional judges) and rise in
social standards in Ukrainey». In this extremely sensitive and very important sphere it is not advisable to
suspend the on-going development of the state customs procedures which should proceed down the trunk
highway of international standards, advanced innovations and democratic values aimed at unhampered
conduct and development of business.

Qualitatively novel definition of strategy and tactics of the state customs procedure development is of
global nature because the importance of integration into the world trade and global development trends
every day set up new tasks and requirements to the structural reconstruction and reformation of the system
of entities that form and accomplish the state customs procedures and develop the customs policy basics
and the mechanism of their accomplishment. Therefore, during the entire period of the customs procedures
development in the sovereign Ukraine the scientists and practitioners of the customs industry searched for
the optimal performance model for the system of customs bodies which can not only properly protect the
economic interests of Ukraine but also meet the international customs standards. This paper deals with a
study of the aspects of practical accomplishment of the novel strategy for reformation of the customs
authorities of the State Fiscal Service of Ukraine (hereinafter «SFS»).

Thematic justification is based on an absence of the comprehensive analysis of the novel strategy
for reformation of the customs authorities of the State Fiscal Service of Ukraine. Indeed, the comprehensive
studies of said issue remain important and topical under conditions of reformation of the functional
structure and renovation of the customs authorities’ activities of the SFS of Ukraine as it is quite often that
the reformation strategy of the executive branch bodies has not been properly developed and implemented
so that it fails in practice and becomes, in the customs procedures sphere, a certain lever which triggers
almost annual changes in the system of entities that form and accomplish the state customs policy and in the
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structure of the bodies in charge of direct exercise of the state customs procedures.

Novelty of the study follows from the fact that though nowadays the fiscal authorities became an
administrative regulator, the dynamic and mobile nature as well as multistructure of the system of the state
customs procedures necessitate a complex renovation of the system of entities that form and accomplish
which is founded upon systemic legal transformations. In doing so, an important role in these processes is
played by theoretical basics of such system transition to qualitatively new stages of development and clear
definition of the preconditions and consequences of such transition. In parallel, some attention of this study
was drawn to analysis of the SFS institutional reformation and demilitarization of the SFS Tax Militia
which were envisaged by the Draft Law on amending the Customs Code of Ukraine as regards optimization
of the territorial bodies of the State Fiscal Service Ne 2177a (hereinafter «Draft Law Ne 2177a») that is of
key significance when forecasting efficiency of the practical accomplishment of the novel strategy for
reforming the customs authorities of the SFS of Ukraine.

The task of this study is to analyse the regulatory and legal enactments that provide for reformation
of the state customs procedures concept and propose how to improve the legal base and orient it at building-
up a coordinated and meaningful concept of organization of the customs house performance as the
territorial bodies of the SFS of Ukraine, and analyse the problematic aspects of the state customs
procedures’ reformation at the current stage of the theory and practice development.

While writing this paper, scientific works of Bayazytov L., Dodin Ye.V., Yegorov O., Kivalov S.V.,
Kormych B.A., Mazur A., Marokha V., Naumenko V., Platonov O., Polonskyi O., Pryimachenko D.V.,
Skomarovskyi V., Tereschenko C., Chornyi V. and others were used.

Presentation of the main text.The latest governmental initiatives in the state customs procedures
sphere are aimed at active reformation of the concept of said sphere, system and structure of the SFS
customs authorities. Hence, on June 24, 2015 a draft concept of the SFS reformation was placed on the
official website of the Ministry of Finance of Ukraine (hereinafter «the Ministry») which key paradigm
envisages the institutional reformation of the SFS and demilitarization of the Tax Militia of the SFS'. Later,
by way of a legislative initiative, several deputies brought a Draft Resolution of the Verkhovna Rada of
Ukraine «On improvement of activities of the authorities of the State Fiscal Service of Ukraine» for a
consideration of the Verkhovna Rada which envisaged further development of the state tax and customs
branches. As a result, all indicated legislative initiatives were taken into consideration in a single, so to say,
«governmental» draft law — Draft Law Ne 2177a which was submitted by the Cabinet of Ministers of
Ukraine to the parliament on June 30, 2015. Draft Law Ne 2177a has been developed on the basis of the
guidelines of the International Monetary Fund Mission (hereinafter «IMF») concerning improvement of the
work of the SFS authorities’.

During summer 2015 Provisions of the Draft Law Ne2177a were permanently discussed by
politicians, business representatives, specialists, experts, statesmen and public officials who referred to it
when making their appraisals’ (the All-Ukrainian Customs Forum held in Odessa on August 11, 2015 is an
example of such wide discussion®).

As indicated in the comparative table to Draft Law Ne 2177a, the existing 26 SFS customs houses
will be a part of the organizational and staff structure of the territorial bodies of the central executive
authorities which is in charge of the state tax and customs policy, i.e., to the structure of the Chief
Administrations of the SFS in the regions (hereinafter «<CA SFSy). It is also proposed to delete part 2 of the
effective Art. 245 of the Customs Code of Ukraine (hereinafter «CCU») that describes the legal status of

! Minicreperso ¢inancis Vipainn. IIpesentosano npoekt pedopmu JlepKaBHOT hickaabHOT CIykOu.
Odiyinnuil caiim Minicmepemea @inancie Yrpainu. <http://www.minfin.gov.ua/news/view/prezentovano-
proekt-reformi-derzhavnoi-fiskalnoi-sluzhbi?category=organi-v-kompetencii-mfu&subcategory=derzhavna-
fiskalna-sluzhba-ukraini-organi> (2015, December, 04).

* [Ipoexm 3akomy npo necenns 3min 0o Mumnozo kodekcy Ypainu ujo0o onmumizayii mepumopianbuux
opeanis depacasroi gickanvrnoi cayscou 2015(Kabiner MinictpiB Ykpaiuu). Ogiyitinuil caiim Bepxosroi
Paou Yrpainu. <http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=55747> (2015, December, 04).

3 Makaperko, A. Y MUTHHKIB 3aGHpatoTh aBTOHOMII0. ] asema «/Jens».
<http://www.day.kiev.ua/uk/article/ekonomika/u-mytnykiv-zabyrayut-avtonomiyu> (2015, December, 04).

* IMepesaBaHTaXeHHs yKPaiHCHKOI MUTHHLL: TTOTJIS 3Cepentn. Beeykpaincoiuii mumnuti FORUM.,
Facebook. <http://www.facebook.com/Bceykpaincbknit-Mutauii-FORUM-1449429402029063/> (2015,
December, 04).
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the customs house'.

Besides, the Cabinet of Ministers of Ukraine proposes to reserve with the SFS customs houses just
the right to implement the state customs policy while nowadays they are also in charge of its development.
The comparative table to Draft Law Ne 2177a indicates: «As necessary, the customs houses are being
established in the settlements, at railroad stations, at airports, sea and river ports and at other facilities
located within the zone of activity of the territorial body of the central executive body which implements
the state tax and customs policy»”.

Hence, the SFS customs houses will be adsorbed by the CA SFS and become its integral
organizational and staff structure! We are of opinion that this does not mean any destruction of the SFA
customs houses because the final unification of two partnership directions at the local level will, at last, take
place — unification of the state tax and state customs activities. However, why did we establish so
complicated, diversified and multifaceted system of the SFS (including a great number of territorial bodies
of this administration in the regions)? Was it done just for withdrawal of its individual territorial bodies,
such as the SFS customs houses, from the general system of administrative subordination to the vertically
structured relevant administration? In such case it would have been possible not re-organise the former
Ministry of Revenues and Duties of Ukraine (hereinafter «Ministry of Revenuesy»). In other words, there is
a situation when, e.g., the officials of the SFS customs houses inspect commercial motor vehicles and the
officials of the SFS territorial bodies of the regional and local levels have no right to reasonably interfere by
participating in such inspection together with the officials of the SFS customs houses? Hardly so. It is very
difficult to agree to that as the organizational and administrative documents of the SFS interpret quite other
position than the one indicated in part 3 of Art. 546 of the CCU”.

Opponents of the SFS reformation and the proposed transformations that raised the anti-reformation
rush believe that such patriarchal and conservative stronghold of the administrative and business
management of the state customs procedures at the local level, i.e., the SFS customs, will be ultimately
liquidated. What happens with its detached structural divisions — customs stations and customs clearance
divisions (as the issue of their number and forms of functioning remains unclear)? If these are transformed
into the SFS customs houses (according to the provisions of Draft Law Ne 2177a) their number will
increase many times — reaching several hundred!? Today, in each of the 26 SFS customs houses, their own
customs clearance technologies and customs clearance of commodities and materials are in place. Should
the number of SFS customs house increase, the interpretation of the Law and technologies will expand
many times.

What is to be done with the border crossing points of Ukraine where the customs clearance
departments are found? Will they be subordinated either to CA SFS (if these remain within the structure of
the renovated fiscal control bodies) or will their activities be shaped by the appropriate department of the
Ministry of Finance of Ukraine? Still, according to the tax reform logic presented by the Prime-Minister of
Ukraine Mr. A.P. Yatseniuk in June 2015, the Cabinet of Ministers intends to operationally and
functionally integrate the bodies and divisions that stay within the SFS management to the Ministry of
Finance®. That is to say, the Ministry of Finance will adsorb the bodies and divisions of the tax and customs
administrations of the SFS. Many questions remain... Still, the main of them reduce to what happens if the
restructuring process of the SFS customs houses as the SFS territorial customs bodies takes place within the
frame of Draft Law Ne 2177a? It is hardly possible that there would be any radical changes in the state
customs procedures at the local level.

However, an SFS customs house, according to its organizational and structural form, will not
function as a legal entity in charge of the state executive power, therefore, it will not perform certain
administrative and business functions related to management of its own staff and detached structural

! Ipoexm 3axony npo eunecenns 3min 0o Mumnozo kodexcy Vkpainu uo0o onmumizayii mepumopiansnux
opaanie depacasnoi gickanvroi cryscou 2015(Kabiner Minictpis Ykpainu). Ogiyiinuil caiim Bepxoenoi
Paou Yrpainu. <http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=55747> (2015, December, 04).

2 Ilpoexm 3axony npo eénecenns 3min 00 Mummnozo xodexcy Ykpainu wyooo onmumizayii mepumopianohux
opeanis depacasnoi gickanrvrol cayocou 2015(Kabiner MinictpiB Ykpaiuun). Ogiyiunuil caiim Bepxosnoi
Paou Ykpainu. <http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 1?pf3511=55747> (2015, December, 04).

3 Mumnuii kooexc Yipainu 2012(Bepxosra Pana Ykpainn). Ogiyitinuii sicnux Yipainu, 32, 9.

* Byrait, A. T®C Gyner moguunsTees Munduny. Cmpanain.ua. <http://strana.in.ua/news/economic/ 13540-gfs-
budet-podchinyatsya-minfinu.html> (2015, December, 04).
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divisions that make a part of the organizational and structural divisions of the organizational and staff
structure of the SFS customs houses and stay in its management, as well as perform certain other functional
duties (e.g., the SFS customs houses will not be obliged to accompany court cases regarding customs
control and/or customs clearance of commodities and materials, including appealing the tax assessment
notices about determination of the relevant pecuniary obligations amounts').

On the contrary, all territorial customs bodies of the SFS will remain the entities of administrative
jurisdiction in charge of customs control and customs clearance of commodities and materials that are
moved across the customs border of Ukraine by taxpayers exercising export and import (hereinafter «E/I»)
as they pursue the commercial and entrepreneurial activity.

We shall not argue that not only the SFS customs houses but also the entire SFS structure
necessitates yet another reformation. Exceptionally reformation! The SFS reformation means realization of
the administrative, judicial, commercial and other organizational activities aimed at changing the structures
(its individual part or parts) of the SFS system without changing its existing directions of functioning. So,
between set-up of the novel state fiscal institution starting from zero and perfunctory («cosmetic») changes
of the current SFS system, the «middle» course has been chosen which envisages preservation of the old
SFS system in parallel with establishment of the new structures that are to take over a part of the functions,
rights and obligations of those SFS bodies that are to be re-organised, as well as to bring new faces to the
SFS (accompanied with a parallel planned 20-30 % cuts of the SFS personnel that was proposed by the
cabinet of Ministers) in the course of global reformation of its organizational and staff structures’. This
process will have to be completed by 31.03.2016°!

Indeed, the organizational and staff structure of the SFS, which is a successor and organizational
prototype of the former Ministry of Revenues, may not exist in the form of the Ministry of Revenues as it
functions today. Now the SFS organizational and staff structure is too cumbersome and inflexible as far as
the issues of operational and service management of the bodies and divisions manage by the SFS. Nobody
doubts the fact that the total SFS machinery is extremely bureaucratic. By way of an example it is possible
to give a legal analysis of the SFS customs structures and appropriate bodies that have functioned in the re-
organized Ministry of Revenues. So, in September 2014, based on a liquidated Customs Procedures
Department of the Ministry of Revenues (numbering 203 employees), established were as many as four (!)
customs procedures departments of the SFS (numbering 276 employees): Customs Control and Customs
Clearance Department (numbering 76 employees); Customs Payments and Customs and Tariff Regulation
Department (numbering 77 employees); Risk Analysis and Customs Offences Counteraction Department
(numbering 72 employees); and Customs Procedures Development Department (numbering 51
employees)’. Hence, contrary to sound sense, the organizational and staff numbers of the SFS customs
authorities departments were increased by 73 employees! The situation was turned out better in June-
August 2915 only. So, only three SFS customs departments (numbering 184 employees) were left out of
four SFS customs departments that existed in September 2014: Customs Control and Customs Clearance
Department (numbering 68 employees); Customs Administration Department (numbering 68 employees);
Customs Offences Counteraction Department (numbering 48 employees)’. In other words, as compared
with the «archaic» organizational and staff structure of the Ministry of Revenues, the SFS customs
organizational and staff structure was increased by two departments but it comprised 19 employees less.
What can we say to that? The result is evident... However, the names of staff positions of the SFS

! Hakas npo opeanizayiio po6omu opzanis JJOC nio uac nid2omosku ma cynposoojicents cnpas y cyoax i
6e0enHs npemensitino-no3oenoi pooomu, 1. 2.2.4.1 (2015) (IepxaBHa ickanbHa ciyx06a YKpainu).

* Haxas npo 30iticnenns 3axo0i6 uo0o nojinuenns egexmusnocmi pobomu mumuuys JPC 2015(epxapua
(ickanbHa ciyxk06a Ykpainn), Hakas npo ckopouenHs uucenvHocmi mepumopianvrux opearis JJ@C 2015
([epxaBHa ¢ickanbHa ciyx0a Ykpainun); Jlucm npo ingopmayio 2015(Onecbka mutHHLS [leprkaBHOT
¢ickanbHOI cityx6u Ykpainn); Hakasz npo ckopouennsi uuceivbHocmi mepumopianvhux opeanig JJ@C 2015
([epxaBHa ¢ickanbHa ciyx6a Ykpainu); Jucm npo nadanns inghopmayii 2015(depxaBHa dickanbsHa
ciryxk0a Ykpainm).

3 Hakas npo sameepodicenns Ilnany 3ax00i6 i3 CKOpOUenHs WmMamuoi YucearbHoCmi npayisHuxie /lepacasnoi
@ickanvnoi cyxcou 2015(/lepxaBHa dickanbHa ciykx0a YKpaiHn).

* Haxas npo esedenns 6 diro Cmpykmypu ma LlImammnozo posnucy Jepacagroi gickanvnoi cuyscou Ypainu,
a03. 1-2, . 2.2, m. 2 (2014) ([lepxaBHa ¢ickanpHa ciry)x0a YKpainm).

> Haxas npo sameepoocenns Ilepenixy inoexcie cmpykmyprux nioposoinie J@C, cr. 1012 (2015) (lepxasna
(ickanmbHa ciry)x0a Ykpainm).

166



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

administration and the number of employees are not the main points. The main thing is the detailed list of
obligations of the customs bodies and divisions that stay in the SFS management.

At first glance it seems that behind the extended territorial network of the SFS that should look like a
monolith in accordance with its central body organizational prototype there is a great functional gap. But it
really should be like that because functional specifics of the SFS tax and customs bodies are still different
due to diverse concepts and distribution. Complete unification of two partnership directions — the state
customs and the state tax, was never achieved.

The opponents’ comments touch such an issue as registration of taxpayers exercising export and
import activities with the SFS bodies. As they say, a taxpayer who, besides the basic tax load, pays the
customs duties as well should be registered with the SFS bodies just once, and not be made to get
accreditation (registration, legalization) separately, as it is necessary with the SFS tax and customs
authorities. Virtually, the tax bodies of the SFS register payers of taxes and charges', VAT payers” and
single tax payers of the state-sponsored social insurance’, and the SFS customs authorities register only
those entities that make transactions with commodities®.

Regretfully, the state customs authorities have plenty of outstanding problems which, if compared
with the «laboured» problem of double registration of taxpayers (entities that make transactions with
commodities) by the tax and customs bodies of the SFS, are of secondary importance. Among the
complicated and unsettled problems in the sphere of the state customs procedures we may enumerate the
following: firstly, reluctance of each enterprise (as of 10.11.2015) to get a status of the authorized economic
operator or the authorized (approved) exporter. Though these institutes of the state customs procedures are
a form of the public-private partnership, they have not received any practical implementation. However,
implementation of the institutes of the authorized economic operator and the authorized (approved) exporter
is of utmost importance because the budget revenue is replenished not by the Ministry of Finance of
Ukraine or the State Fiscal Service of Ukraine but only the domestic economy; secondly, the functions of
the SFS customs houses lack the function of the customs post-audit control. A threat to the national security
of Ukraine is associated with a gradual and methodical elimination of the punitive functions of the customs
control and measures aimed at non-tariff restriction of export and import, as well as with implementation of
the«know-how» for bad taxpayers (that concerns just Odessa Customs House of the State Fiscal Service of
Ukraine). Application of the customs post-audit by the SFS customs houses will make it possible to reveal
the violations accomplished by taxpayers while clearing their commodities after these commodities are
released in free circulation. At that, such legal provision is fixed in the Customs Code of Ukraine and the
officers of the re-organized customs houses of the State Customs Service of Ukraine have actively applied
documentary audits as a form of the customs control. In the course of such audits reliable data contained in
the customs declarations was verified by checking books, entries, business systems and commercial data of
individuals / legal entities engaged in the international trade. Unfortunately, following the operational and
functional integration of the State Customs Service of Ukraine into the organizational and staff structure of
the Ministry of Revenues and Duties of Ukraine, this function became the domain of the taxation bodies
and divisions that have been earlier subject to the Ministry of Revenues and Duties of Ukraine and, later, to
the State Fiscal Service of Ukraine; thirdly, the State Fiscal Service of Ukraine is short of its own cargo
customs terminals that could have functioned as specialized bodies of the State Fiscal Service of Ukraine
and enabled the entities that make transactions with commodities the right to choose between the private
companies that obtained a permit from the State Fiscal Service to exercise such kind of business activity
(within the frame of the commercial infrastructure having a special customs status) and the state (not-for-
profit) legal entities (public law) that could have provided free of charge services pertaining to issues that
are directly connected with customs legalization of the commodities (their customs clearance, procedural

! Hakas npo sameepooicenns Iopsaoky o6aiky naamnuxie nodamxis i 360pie 2011(MinictepctBo dinancis
Yxpaiun). Oghiyitinuii gichux Yxpainu, 43, 56.

Hakas npo sameepooicenns I[lonoscenns npo peecmpayiro niamuuxie nooamky Ha 0ooarny eapmicme 2014
(Minictepcto dinanciB Ykpaian). Ogiyitinuu éicnux Yrpainu, 91, 617.

3 Haxas npo 3ameepoarcenns ITopsadky obRiky niamHukie éOuHozo 6HecKky Ha 3a2aibHo0606 A3k08e depiucasHe
coyianvre cmpaxysanns ma Ilonosxcenns npo peecmp cmpaxysanvruxie 2014(MinicrepeTBo (iHaHCIB
Vkpainn). O¢iyitnuii sicnux Yxpainu, 99, 381.

* Haxas npo sameepoxcenns Ilopadky obnixy ocib, sxi 3iiicnioroms onepayii 3 mosapamu 2015(MisicrepctBo
(dinanciB Ykpainn). Ogiyivnuii sicnux Yxpainu, 58, 48.
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supervision and storage under bond); fourthly, non-accession of Ukraine to the Convention on a Common
Transit Procedure which does not allow of applying two kinds of transit procedures — «T1» and «T2».

Certainly, at the national level it is necessary to eliminate inconsistencies that contradict the rules of
World Trade Organization (e.g., registration of entities that make transactions with commodities by the
customs houses of the SFS. It is worthwhile to note that such registration is a latent non-tariff restriction of
export and import). However, such measures should be implemented not by ignoring the long-pending and
priority tasks that have been entered on the state customs procedures agenda long ago.

It is beyond doubt that reformation of the SFS and re-formatting of its territorial bodies and divisions
managed by the SFS should be made, however, exclusively on the basis of the weighted and substantiated
legal analysis, without superfluous chase for expected figures and spectacular last minute rush.It can
happen if, for instance, such subordinated to the SFS bodies as tax and customs departments such as:
Department of Special Training and Cynological Support of the SFS or Specialised Laboratory for Expert
Examinations and Analyses of the SFS (hereinafter «Specialised Laboratory of the SFS»)' do not cope with
the structural improvements and terminate their functioning? That will be an essential simplification of the
process of reformation of the SFS tax and customs system.

Thus, the SFS Specialized Laboratory does not receive adequate funding and more extended list of
powers. Still, what can be proposed, so to say, to use instead of expert, investigatory, classification,
scientific and methodological activities that the SFS Specialised Laboratory conducts to achieve its tax and
customs goals? Court experts in merchandizing who are certified by the Central Expert and Qualification
Commission of the Ministry of Justice of Ukraine and are entitled to conduct merchandizing examination?
But court expert activity is an independent professional activity of court experts who are not officers of the
state specialized expert institutions and perform their expert activity on the basis of their qualification court
expert certificates. Will they be able to settle all complicated issues of expert activity in the customs and tax
spheres? Hardly so. At that, it is nothing to speak of a possibility to shoulder the cynological support
problems associated with customs control onto the non-state institutions (in terms of the talks about
possible transformation of the Department for Specialised Training and Cynological Support of the SFS to
something else).

Therefore, the majority of initiatives that Draft Law Ne 2177a pursues are totally acceptable. The
main point is that in the course of their accomplishment we do not lose the greater portion of rational
kernels as it, very regrettable, happens quite often. Still, if we talk about the state customs branch, then the
recipients of the state customs procedures support the new course but, at that, stress certain potential risks
as well. All of such risks are reduced to the argument that the changes in the customs territorial bodies of
the SFS should be planned starting from a gradual build-up of the staff potential. It is evident that all
experts of the state customs branch complain on a catastrophic shortage of qualified specialists.

Nevertheless, now in this field of the SFS we witness maximalism, inextricable, incomprehensible
and entirely politically and structurally inexperienced activity which brings no results and is fully politically
motivated. Recollect what political battles ran wild when dismissal of the Deputy Head of the SFS who, in
accordance with distribution of duties among the SFS management, managed organization, direction,
coordination and control of the customs policy in the sphere of the state customs procedures (true to say, he
was relieved of all his functional duties connected with accomplishment of the customs policy in the sphere
of the state customs procedures even prior to his dismissal)’! And what is the worth of such organizational
and administrative SFS enactments as:«Procedure of a tender for filling vacant positions referred to the
nomenclature of the SFS Head» approved by the SFS order of 30.07.2015, Ne 558%; «Procedure of selection
of candidates for filling the position of Odessa Customs House Head» approved by the SFS order of

! Haxas npo sameepoxcenns Ionooicenns npo [enapmamenm cneyianizosanoi nio2omoexiu ma Kinono2iunozo
sabesneuenns JJPC ma [lonooxcenns npo Cneyianizosany 1abopamopiio 3 numahs eKCnepmusu ma
oocnioxcens JJOC 2014(/IepxaBHa ickaabHa Ciry)xOa YKpaidu).

2 Posnopsoocenns npo 3sinonenns Jlikapuyka K.1. 3 nocaou 3acmynnuxa I'onosu Jepocasnoi ¢ickanvroi
cayocou Yrpainu 2015(Kabiner MinictpiB Ykpaiun). Ogiyitinuii catim Bepxoenoi Paou
Yxpainu. <http://zakon3.rada.gov.ua/laws/show/907-2015-%D1%80> (2015, December, 04).

3 Hakas npo nopsaook nposedents KOHKYPCY HA 3aMilyeHHs 6aKaHMHUX N0cao, 6iOHECeHUX 00 HOMEHKIAMYpPU
Tonosu /]@C 2015(/IepxaBHa ¢ickanbHa ciy)0a YKpaiHu).
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01.10.2015, Ne 745", etc. Every recipient of the state customs procedures knows the result of these SFS
orders implementation. Such an approach to selection of candidates for the SFS higher management
positions was considered unsatisfactory by the public and professional environment as the management
positions are filled with persons whose level of special knowledge is unsatisfactory and their ability to
make efficient management decisions is low. Ignored are the norms of SFS order of 03.11.2014, Ne 240
«On organization of staff recruitment in the State Fiscal Service of Ukraine» (e.g., as regards conformance
of the candidates for filling the higher management positions in the bodies and divisions in the sphere of
SFS management to the educational and qualification requirements). All that is being accomplished against
the background of the non-realized system of incentives and penalties in the SFS managed bodies and
divisions of the customs procedures. In other words, the SFS strategy in this domain is sufficiently imitated.

Unfortunately, such staff flip and flop policy and turbulence facilitate just one thing — unbalance and
disorganization of the SFS officers when performing their duties and a loss of their motivation (it concerns,
primarily, the 30% cut of the SFS employees, including the officers of the SGS customs houses proposed
by the Cabinet of Ministers®). It also should be mentioned that during 2014 11,000 of the SFS customs
houses provided, on the average, for 46% of revenues to the state budget in kind of taxes, duties and other
payments to the State Budget of Ukraine which were controlled by the officials of the SFS customs
territorial bodies in compliance with the legislation of Ukraine. In its turn, during 2014 on the average 54%
of revenues to the state budget fall on 44,000 officers of the state tax inspections of the SFS — these were in
kind of taxes, duties, rental payments and other revenues to the state budget which are to be controlled by
the officials of the territorial bodies of the SFS in charge of taxes in compliance with the tax legislation of
Ukraine”.

However, it should be recollected that the customs authorities of the EU countries are not the «fire
brigades» to ensure state revenues. The amounts of deductions from customs payments that are transferred
to the state budget from the customs authorities of the EU countries comprise not more than 10%
accordingly. In so doing, the customs payments are not channelled to the EU countries budgets but are
transferred to Brussels. Moreover, the law enforcement function of the customs authorities of the EU
countries prevails considerably over their fiscal function.

In Ukraine everything happens otherwise. We should not forget about permanent correlation with the
plans of budget revenues to the general and special funds of the state budget that are directed to the SES by
the Ministry of Finance so that the SFS fulfils them. It should be remembered that for the SFS the plan of
budget revenues is the budget indicative for a certain period (monthly) which is planned by the Ministry of
Finance and directed to the SFS tax and customs territorial bodies. In their turn these bodies organize their
work so as to ensure fulfilment of the indicative figures of revenues to the general and special budget funds.

By way of example it is possible to describe the status of fulfilment of the indicative revenues figures
by the SFS customs houses and attraction of reserves for increasing the budget revenues in October 2015.
As of 28.10.2015, the general fund of the state budget received UAH 30.1 bln or 70.4% of the task (the
indicative was UAH 42.7 bln), including UAH 16 bln or 85% transferred by the customs houses (UAH 2.8
bln less than the indicative). Generally, as of 28.10.2015, the revenues of UAH 0.5 bln are not expected for
the month according to the information obtained from the SFS customs houses. On the whole, the figure
behind schedule is not so great.

Fulfilment of the indicative fissures is forecasted to be greatest in the customs houses of
Dnipropetrivsk region — «minus» UAH 438.6 m or 74.8 % of the indicative; Zaporizhzhia region — «minus»
UAH 262.6 m or 54.5 %; Odesa region — «minus» UAH 208.4 m or 83 %; Kyiv region — «minus» UAH
134.4 m or 95.6 %; Poltava region — «minus» UAH 77.8 m or 73 %; Cherkasy region — «minus» UAH 71.3
m or 63.7 %; Donetsk — «minus» UAH 65.7 m or 83.7 %; Khmelnytskyi region — «minus» UAH 30.2 m or

! Hakas npo nposedenns 6iobopy kanoudamis na nocady nauansnuxa Odecoroi mumnuyi JOC 2015
(epxaBHa (pickanbHa cimyx0a YKpainu).

% Haxas npo opeanizayito do6opy kadpie y depocasniii gickanvniti cuyocoi Yipainu 2014(JlepxaBHa
(ickambHa ciry)x0a Ykpainm).

* Hakas npo sameepodicenns Ilnany 3axodie i3 CKOpOUenHs WmMamHuoi YucearbHoCcmi npayieHuxie /lepacasnoi
@ickanvnoi cryxcou 2015(/lepxaBHa dickanbHa ciykx0a YKpaiHn).

* Jluem npo uxonanus naxasy 2015(IlepxaHa dickanpHa ciayx6a YKpainn).
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83.2 %; Kherson region — «minus» UAH 26.2 m or 78.8 %; and Chernihiv region — «minus» UAH 22.4 m
or 93.8 %"

In other words we talk about planned revenues that are transferred by the SFS customs houses
(including the revenues resulting from control measures associated with determination of the customs
value, control of classification of commodities and determination of the country of origin of the
commodities that are moved across the state border of Ukraine as well as resulting from acceleration of
customs clearance of the imported commodities that stay in the bonded warehouses and temporary storage
warehouses) and state tax inspections of the SFS to the general and special funds of the budget. That is the
way how fiscal payments are planned in the sphere of SFS customs houses. Still, no plans (developed both
by the Ministry of Finance and the SFS) of revenues to the state budget to be transferred by the territorial
tax and customs bodies of the SFS officially exist! This is just a common atavism. Though the incentive
draft law on amending the Budget Code of Ukraine that provides for a transfer of a part of funds that
exceeds the planned figures of the payments to the budget by Odesa customs house of the SFS to be
directed to construction of «Odesa-Bolgrad-Reni» highway so as to make a true pan-European road
transport corridor «Odesa-Rumania-Bulgaria» has already been developed by the Administration of the
President of Ukraine, signed by the President of Ukraine (08.07.2015) and registered with the Verkhovna
Rada of Ukraine. However, this draft law contradicts the legislation of Ukraine as well. Indeed, in
accordance with the norms of the Budget Code of Ukraine, it is not envisaged to replenish local budgets at
the expense of the budget revenues payable by the SFS customs houses and state tax inspections of the SFS
(local budgets get revenues originating from taxation of incomes of individuals only?).

If 11,000 officials of the SFS customs houses (comprise one fifth part of the entire SFS) transfer one
half of revenues to the State budget of Ukraine (the volume of revenues in kind of customs payments
transferred to the State budget of Ukraine by the SFS customs houses amounts to UAH 17 bln (plus the
«black cash» of additional UAH 4.5-7.5 bln), then why is it necessary to destroy such effective branch of
the SFS structure as customs houses? Specialists and experts of the state customs branch raise this question
responding to the entirely substantiated steps of the government of Ukraine aimed at reformation of the
SFS, which envisaged certain restructuring of the SFS by way of setting up the tax and customs state
systems of a modern pattern’.

As the matter stands, the SFS customs houses are not destroyed, it is the customs feudalism which
has been formed during last decades of the state customs branch that is being destroyed. For example, for
the last one year and a half ten heads of the SFS Odesa Customs House were changed. What does it tell us?
Does it tell about inconsistency of the political situation which still defines appointment of one or another
official of the higher management level of the SFS? Or, possibly, about certain parities that gradually
appear with the officials of the higher management level of the SFS which indicates a sensitive reflection
and quick understanding of the fact that transparency should highlight all dark corners of the departmental
life of the shut-in «customs elite»? Answers to these opportunistic questions are ambiguous.

In this context, let us hope, assistance can come from the SFS Anti-corruption program for 2015—
2017 that was approved by the SFS order of 18.08.2015, Ne 614 (hereinafter «SFS Anti-corruption
programy»)®. Surely, this SFS Anti-corruption program did not appear out of a clear sky and resulted from
the «act of good will» on the part of the SFS management. It was developed in response to the provisions of
the Law of Ukraine «On the principles of the state anti-corruption policy in Ukraine (Anti-corruption
strategy) for 2014-2017»° and the Law of Ukraine «On counteraction of corruption»®. It is necessary to
state that the SFS Anti-corruption program differs from similar conceptual postulates (as earlier there was

! Tonoeiow na anapamuiii napadi wodo cmarny 6UKOHAHHS iIHOUKAMUBHUX NOKAZHUKIE 00X00I6 MA 3a/1yUeHHs
pesepeis 30inblieH s HA0X00diceHb 00 610dxcemy y scosmui 2015poxy, ct. 1-2 (2015) (depxaBHa dickanbHa
ciryxk0a Ykpainm).

? Brooacemnuii kodexe Vrpainu, . 1 4. 1 ctr. 64 (2010) (Bepxosua Pana Ykpaiuu). Ypsizosuii kyp’ep, 151, 9.

3 Juem npo uxonanns naxazy 2015(Jlepxasua (ickanpHa ciyx6a YKpaiHu).

* Haxas npo sameepoxcenns Anmuxopynyiinoi npoepamu JJ@C na 2015-201poxu 2015(]lepxapHa
(ickambHa city)x0a Ykpainm).

> 3akom npo 3acadu depacagroi anmukopynyiiinoi nonimuxu 6 Yrpaini (Anmuxopynyiiina cmpameeis) na 2014—
2017pp. 2014(BepxosHa Pama Ykpaiun). Oghiyitinuii sichux Yxpainu, 87, 134.

8 3axon npo sanobizanns kopynyii, cr. 19 (2014) (Bepxosua Pana Ypaiuu). Oiyiiinuii sichux Yipainu, 87,
156.
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nothing similar in the re-organised state customs institutions) as this document is substantiated, balanced
and is aimed at achieving a number of goals, the main of them being improvement of the SFS bodies and
divisions efficiency in prevention and counteraction of corruption within the sphere of their competence as
well as strengthening of the managerial supervision and interdepartmental control of proper implementation
of anti-corruption measures by the bodies and divisions of the SFS'. At that, the SFS Anti-corruption
program defines an exhaustive and wholly realistic list of legal, organizational and structural measures
aimed at prevention and counteraction of corruption in the bodies and divisions managed by the SFS which
also include coordination with law-enforcement bodies, public relations, human resourcing, material and
technical, financial, scientific and information support of measures aimed at prevention and counteraction
of corruption in the SFS bodies and divisions as well as international cooperation on the range of these
issues’. According to the tasks defined in the SFS Anti-corruption program the SFS management
dynamically and quite energetically activated the work aimed at counteraction of corruption and ensuring
security in the bodies and divisions managed by the SFS®. Performance of such tasks within the SFS as
implementation of the legally provided measures to counteract corruption and control of such
implementation within the SFS and its territorial bodies is carried out by the SFS internal security divisions.

Still, one more issue is raised: How will the SFS Anti-corruption program correlate with the
liquidation of the internal security divisions within the Chief Administration of the SFS and in Kyiv, as well
as in the Interregional Chief Administration of the SFS — Central Office for servicing large payers*? As the
SFS management announced, this necessary step was dictated by a cut of staff of the SFS territorial bodies,
including the SFS customs houses”.

However a sound sense is wholly present in this decision of the SFS management. How is it possible
for some officials at the local level to permanently implement measures to prevent corruption (while
adhering to transparency, impartiality, presumption of innocence, presumption of private life, etc.) with
respect of the official activities (as regards restriction to using official authority or one’s official position by
the officials of the SFS territorial bodies (SFS customs houses) of other officials while the first and the
second officials serve in different territorial bodies that belong to one and the same organizational and staff
structure of a single relevant branch? Indeed, internal (official) audits (that have certain deficiencies) made
by the SFS internal security divisions have a peculiarity that one SFS officers check another SFS officers.
In doing so, the competence limits of the SFS internal security divisions in this particular official matter
(same as other territorial structures of the central executive branch bodies) are clearly defined by the Law of
Ukraine «On prevention of corruption». In other words, prevention and counteraction of corruption
offences and other offences connected with corruption in the SFS are not the main prerogative (main task in
terms of the tasks conferred on the SFS) for the SFS activity as compared with other relevant state
institutions.

Be as it may, but the SFS regulatory documents added transparency to this issue. For instance, in
accordance with provisions of the SFS order «On amending provisions on the SFS territorial bodies in
Odesa region » that was approved by the SFS on 06.10.2015, Ne 765°, and changes were made in the SFS
order of 27.08.2014, Ne 81 that approved the provision on territorial bodies of the SFS in Odesa region’.
Hence, the phrase «the CA SFS internal security division for Odesa region was replaced with the phrase

! Hakas npo sameepooicennn Anmuxopynyiiinoi npoepamu JJOC na 2015—-201poxu, a63. 34, p. 111, p. IV
(2015) (Mep>xaBHa Gickanbra cayscoa Yrpainu).

2 Biooocemnuii Komexe VYxpainu, p. IV (2010) (Bepxosna Pana Yxpaium). Ypsnosuii kyp’ep, 151, 9.

3 Hakas npo opeanizayiio pobomit, cnpsmosanoi Ha 3anobieants Kopynyii ma 3abesneuents 6esnexu 8 opean
Jepoicasnoi ickanvroi cnyocou Yrpainu 2015(epxaBHa dickanbHa ciryxba Ykpainu).

Hakas npo cxopouenns uucenvnocmi mepumopianenux opeanis J@C, 1. 2 (2015) (depxaBHa ¢ickanpHa

ciryxk0a Ykpainm).

> Hakas npo CKOpoYeHHs yucervbHocmi mepumopianvHux opeanis JJ@C, 1. 2 (2015) (depxaBHa ¢ickanpHa
cnyx06a Ykpainn); Haxaz npo 3ameepoocenns Ilnany 3axo0is i3 ckopouenHs uimamHuoi YuceibHoCmi
npayisnuxie Jepacasnoi gickanrvroi cayscou 2015(/epkasHa dickanapHa ciry:x0a YKpainn).

% Haxas npo enecenns smin 00 nonosxcens npo mepumopiansii opeanu J®C ¢ Odecwvriii o6nacmi 2015
(epxaBHa (pickanbHa cimyx0a YKpainu).

" Haras npo 3ameepooicenns nonosicens npo mepumopianshi opeanu JJOC ¢ Odecwvriii obnacmi 2015
(epxaBHa (pickanbHa cinyx0a YKpainu).
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«the SFS internal security division»'in all regulations of the SFS territorial bodies in Odesa region (the CA
SFS in Odesa region, Odesa Customs House of the SFS, State tax inspections of the CA SFS in Illichivsk
and Yuzhnyi, state tax inspections of the CA SFS for Odesa region, in Odesa City districts, state tax
inspections of the CA SFS for Odesa region, unified state tax inspections of the CA SFS for Odesa region).
The internal security divisions at the CA SFA and in Kyiv, also within the Interregional Chief
Administration of the SFS — Central Office for servicing large payers, that were included in the structure of
the SFS Chief Administration of internal security, were reduced in staff’ and performance of the measures
for corruption prevention and control of fulfillment of these measures in the SFS territorial bodies and SFS
administration in accordance with the legislation was entrusted to the structures that stay in management of
the internal security division of the SFS (Chief Administration of internal security of the SFS). In other
words, in connection with the planned reduction of the organizational staff of the SFS internal security
divisions the SFS management ordered their functions to the central internal security division of the SFS.

However, along with that, it should be stressed that other divisions of the SFS territorial bodies
which are in charge of internal control and audit at the local level proceed to accomplish their activities. For
instance, divisions and the administration of internal audit and control of the Chief Administration of the
SFS in regions, Kyiv and Interregional Chief Administration of the SFS — Central Office for servicing large
payers that are functionally subject to and report to the Internal audit and control department of the SFS (the
independent division of the SFS administration) organize and perform internal audits in the SFS bodies, at
subordinated enterprises, in institutions and organizations, and arrange and implement the results of such
internal audits’.

So, the organizational and staff restructuring of the SFS by way of setting up novel tax and customs
state system should be implemented. This is incontestable. But how? By setting up a renovated National
Customs of Ukraine having a legal status of the central executive power body? By accomplishing adsorbing
processes of operational and functional integration of the SFS customs divisions into the organizational and
staff structure of the Ministry of Finance?

Fragmentation... Is it one of the effectual ways to upgrade and set up the state customs system of the
novel type? The answers to this rather debating point which permanently «evolve» due to detailed,
unprincipled and demagogic rhetoric on the part of the «progressive» public and politicians are
diametrically-opposite. Does it mean that this matter is going downhill?

So, the actually non-substantiated policy aimed at establishment of new or re-organization or
liquidation of the old state tax or customs institutions as well as the permanent reductions in force of the
SFS employees entails just next financial losses of the state budget. The expenses connected with numerous
re-organizations and liquidations and further personnel cuts of the SFS staff are made in the absence of any
additional allocation of funds within the approved cost estimate (for the SFS maintenance), i.e., the funds
are taken from the salary fund.

Though Art. 2 of the Law of Ukraine «On sources of finance of the state power bodies» envisages
that the state authorities exercise their activities at the expense of the state budget only, which is done
within the limits stipulated in the Law of Ukraine on the state budget for the appropriate year’, the cost
estimate for 2015 does not provide for actual expenses aimed at the SFS maintenance’.

Apart of that, there is a catastrophic shortage of funds for administrative and technical support and
the employees have to buy paper and stationery, send correspondence to taxpayers, fill cartridges, pay
phone expenses, go on missions, etc. at their own expense. As there are no funds to pay for the rendered
services, the pressure on the salary fund becomes greater because it is also necessary to keep, on a
contractual basis, cleaners and caretakers, make current repairs, buy fuel for official vehicles, etc.

' Hakas npo enecenns smin 0o nonoicens npo mepumopianvhi opeanu JOC ¢ Odecwkiii obnacmi 2015
(epxaBHa ¢ickanbHa ciyx6a Ykpainu).
Hakas npo cxopouenns uucenvnocmi mepumopianenux opeanis J@C, 1. 2 (2015) (depxaBHa ¢ickanpHa
ciryxk0a Ykpainm).
3 Hakas npo noninwenns egpexmusnocmi po6omu niopo3oinie enympiuwnbo2o ayoumy ma koumponio 2015
(epxaBHa (pickanbHa cimyx0a YKpainu).
3axon npo dacepena pinancysanns opeanis depaicaénoi éaadu, 4. 1 ct. 2 (1999) (BepxosHa Pana Ykpainwm).
Odgiyitunuii gicnux Yrpainu, 31, 9.
> JTucm wodo 3eepnennsn 2015(Bceykpainchka mpodeciiiia CIIiika mparjiBHAKIB Opraqis epkaBHOi BicKambHOT
CITyX0mn).
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Considering all the above, there is a wholly substantiated impression that the latest initiatives of the
Cabinet of Ministers concerning the SFS reformation are aimed at dismissal (reduction in force)'.

Regretfully, under the current situation there is a real possibility that our country may lose its
political positions at the international and political arena which, in its turn, undermines the trust in the
national government on the part of the Ukrainian population and the processes aimed at creation of the
favourable investment climate in Ukrainian regions as well as development and implementation of
measures to attract investment resources will suffer. And again it is worthwhile to remind that all the above
contradicts the results of the first US-Ukraine Business Summit that took place on 13.07.2015 in
Washington where the Ukrainian side presided by the Prime-Minister of Ukraine Mr. A.P. Yatseniuk
demonstrated investment attractiveness of Ukraine to the managers of the biggest companies, including the
Ukraine’s successes in reforming the state tax and customs system’! However, assuming that the SFS
reformation concept and the appropriate plan of its accomplishment was developed by the Government of
Ukraine (partially these developments were put together in Draft Law Ne 2177a) and agreed with the
representatives of IMF and other international financial institutions, it is most regrettable that there are,
until now, no results of these conceptual novelties whatsoever.
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PycnaH YopHoANyubKUiA, K. 10. H.
IHcmumym 3akoHodascmea BepxoeHoi Padu YkpaiHu

AOCBIA KAHAIW B HOPMOIIPOEKTYBAHHI TA
MO0 POJIb I BHAYEHHS J1JI51 YKPAIHU

Ruslan Chernolutsky, PhD in Law
Institute of Legislation of the Verkhovna Rada of Ukraine

CANADA'S EXPERIENCE IN LEGISLATIVE DRAFTING AND
ITS ROLE AND IMPORTANCE FOR UKRAINE

The article examines Canadian experience in legislative drafting and its role and importance for
establishment of rule-making in Ukraine.

The author specifies that epistemological context of creative reception of international
experience in various fields of social life is the trend of contemporary world development and
reception of international experience at legislative drafting, borrowing western procedural and
legal instruments in the field of lawmaking and law is deterministic legal globalization.

In ontological aspect borrowing of foreign experience in legislative drafting is not exactly
reception law, it servs as borrowing of procedural rules of a foreign state in lawmaking
(legislative) activities, and more precisely in the area of legal technique, which is interpreted in a
broad sense; thus borrowing of elements of other modern legal systems is made.

Choosing Canada to draw its experience in legislative drafting is justified by the fact that this
state not only has one of the most consistent legislation in the world, but has made substantial
theoretical, methodological and technological approaches to legal technique in specialized field.
Canada’s experience in legislative drafting is important for Ukraine from several directions,
among which are: a) exercising of legislative drafting by professional specialists legist; b)
developing of clear and unchanging methodological and technological approaches to such
activity; c) involvement of general public for the purpose of public consultation in preparation of
draft regulations and detailed government regulation of such activity; d) the creation of an
appropriate system to study legal technicalities, including legislative drafting for students in law
schools in Canada, and for legist in the Ministry of Justice of Canada.

Key words: legal globalization, reception of foreign experience, legislative drafting (drafting),
lawmaking activities, Canada's experience in the field of legislative drafting, public participation
in legislative drafting, legists.

Ilocmanoeka npobnemu. € 3araabHOBiAOMHM, IO (OPMYBAaHHS YW OHOBJICHHS IIPaBOBOi 06a3m
JIepkaBu € OE3MOCEePEeNHbO TIOB’S3aHUM 13 CKJIATHOIO 1HTENCKTYalbHO-TEXHOJIOTIYHOIO IPOIIETyPOIO
MPaBOTBOPYOTrO TPOLECY, SKUA TOYUHAETHCA 3 PO3POOKH MPOEKTYy HOPMATHBHO-NIPABOBOTO AaKTy
(HOPMOIIPOEKTYBaHHs, HOPMOINPOEKTHOI JisNbHOCTi). 1i OHTONOriYHMM 3MmicTOM € po3pobKa i
MOJICTIOBaHHA MaiOyTHBOI NMPaBOBOI HOPMH, IO MAa€ PETIaMEHTYBAaTH Ta PETYJIIOBATH, & y MiACYMKY,
3MIHUTH, CaMe MPaBOBE PEryaIOBaHHs Ti€l a00 iHIIOI cepH CyCITiNbHUX BiAHOCHH.

V BiTUM3HSHIHN IOpUINYHIN JiTepaTypi mpolieMaTHKa MPOLEAYPH PO3POOKH MPOEKTIB HOPMATHBHO-
MPaBOBUX aKTIB (HOPMOMPOEKTYBAHHS, HOPMOIIPOCKTHOI IisSIPHOCTI) € HEIOCTaTHRO MOCHiKeHOo1o. Lle
MOSACHIOETBCS, TMO-TIEpIIe, BIACYTHICTIO HE TUIBKM €IWHUX METOAOJIOTIYHMX Ta EBPUCTUYHUX
(mpolecyabHO-TEXHOJIOTIYHUX) MiAXOAIB [0 PO3YMIHHA CYTHOCTI i 3HAUEHHS IIOTO BKpail BaKIIMBOTO
IHCTUTYTY, a H, MO-Apyre, NEPeBaKHUM AKIECHTYBAaHHSAM yBaru IPEACTaBHUKIB JOKTPHHU Ha IpodieMax
MPaBOTBOPYOTO MPOLECY, K GOPMHU BUpA3y CyBEepEHHOI BOJII HAPOAY Ta JEPrKaBH, 10 Y MiJCYMKY, YBOIUTh
npobaeMaTHKy Ha OibI BUCOKHM PiBEHb TEOPETUKO-NPAKCEOIOTIYHOTO y3arajJbHEeHH, aKIIEHTY€E yBary Ha
3arajJpHUX MpoOJjeMax MpaBOTBOPUOCTI, pepiiekcye il Ha akTyalbHUX MUTAHHAX came MPOLECY MPUHHATTS
MPaBOBUX HOPM Ta HOPMAaTHBHO-TIPABOBHX aKTiB.

Brokpeminioroun icTOTHY poiib cy0’€KTiB HOPMOIIPOEKTYBaJIbHOT AiSIIBHOCTI, IPOBIAHUN KaHaACHKUHA
¢axiBens B chepi HOpMOTNPOEKTyBaHHs Ta npaBoTBopyocTi P. K. BepxkepoH 3Beprae yBary Ha Te, IO mif
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SBUIIEM HOPMONPOCKTYBaHHS JOUUIBHO PO3YMITH IisUIBHICTH HOPMONPOEKTYBaJbHUKIB, SIKI MAarOTh
CIPOHUKHYTHUCS PEATBHICTIO, SIKY TIOTPIOHO YIOPSIKYBATH 3aKOHOM 1 HE PUHMATH 32 ICTHHY TBEPKCHHS,
II0 3aCHOBaHi Ha 3BHMYKax...». Ha AyMKy BYEHOro, HOPMOIPOCKTYBAHHsS IOBHHHO BiINOBigaTH
PO3pOOJIEHUM TpaBUJIaM Ta METOJHMKAM ITiITOTOBKH MPOSKTY HOPMATHBHO-IIPABOBOTO aKTY, MOJIOKEHHS
SKOTO MalOTh 3HAWTH CBOE MiATBEPIHKEHHS PIBHEM PO3BUTKY CYCHINBbHUX BigHOCHH. Crienu}ikor Takoro
HayKOBOTO TIXOAy €, MO-TIepIne, He TUIBKH OOTPYHTYBaHHS HEOOXITHOCTI PO3POOKH CHCTEMH «IIPABHII
HOPMOINIPOEKTYBaHHA», SKI €  yHI(QIKOBaHMM  MarepiajioM i1 MPaKTUYHOI  iSIBHOCTI
HOPMOTIPOCKTYBaJIbHHUKIB, 1[0 3BOJIUTHCS BUKJIFOYHO JI0 TEXHIYHOI, TEXHOJIOTIYHOI pOoIie1ypy opopMIIcHHS
MOJIOKEHb TIPOCKTIB HOPMATHBHO-IIPABOBUX AaKTiB, aue i, MO-Ipyre, (QakTUYHO BHBYCHHS, aHAII3,
YCBIIOMJICHHS, TIyMaueHHs Ta 3al03WYCHHS TOCBITY, IO HAKOIUICHWH (axiBmsgmu-iericramu Kanaam B
uit cepi. 3BiAcCiIg MOKHA 3pOOUTH BUCHOBOK, LIO PEIEIIisl iHO3€MHOTO AOCBiy HOPMOIPOEKTYBAHHS €
OITHUM 3 e(EeKTUBHIIIMX 3aCO0IB BJOCKOHAICHHS HAIliOHAJIHLHOI CHCTEMH HOPMOIPOCKTYBaHHS, B TOMY
YUCITI ¥ 3aKOHOTIPOCKTYBaHHS, B YKpaiHi.

Ananiz ocmannix oocnioycens i nyonikayini. Heooxigno 3aznaunth, mo y 90-x pokax XX cT. y
JepKaBaX IOCTPAASHCHKOTO MPOCTOPY IMiABUIIYETHCS IHTEPEC O BHUBYCHHS NIPOOJIEMATHKH
HOPMOIIPOCKTYBaHHS, IO TIOB’S3aHO 13 PO3pOOKOI0 PEKOMEHAAMIMHUX MaTepiaiaiB MmoAo0 crenudiku
(dbopMyBaHHS 3MICTy 1 CTPYKTypH IIPOCKTIiB HOPMAaTHBHO-TIpaBOBHMX akTiB. Ilepmr 3a Bce, 1e OyIo
BUKIIMKAHO 00’€KTHBHOIO HEOOXiJHICTIO ONEPATUBHOTO OHOBJICHHS i ()OPMYBAHHS BJIACHOI HAIliOHAJIEHOI
HOPMaTHUBHO-TIPAaBOBOi 0a3m B yMOBax MOOYJOBH HE3aJe)KHHX Ta CYBEPEHHHX JAepikaB. Bkazanuil mepion
XapaKTEPHU3y€e€ThCI HAYKOBUMH po3poOKamMu ImpodiieM 3akoHomaBdoi TexHiku B. M. Kapramosa, J[. A.
Kepimosa, M. H. Koxwunn, C. I1. KpaBuenka, 1. JI. llyraka, O. I. FOmuka; npaBun HOpMONPOEKTYBaHHS B
KOHTEKCTI 3anmo3uueHHs no3utuBHoro noceixy Kanamu P. K. Bepxepona, C. B. Kabummesa; TeopeTnaHnx
OCHOB cTafiit HopmomnpoekTyBaHHs . I1. Jlmxomnar, M. M. Mapuenka, O. I'. Mypammuna, A. A. CokoyoBoi
Ta cnenudiky IHCTUTYTY MpaBoBoi excrieptusu T. B. ['ydbaesoi, M. I'. Onomiko, M. B. Panayrina.

Ha mouatky XXI CTONITTS BHHHMKAIOTh HOBiI IMEHA JOCHTIIHUKIB MPOOJIEM HOPMOIPOCKTYBaHHS
(3aKOHOTIPOEKTYBAaHHS) Ta NUIAXIB MIABUIICHHS SKOCTI IOPUIWYIHOI TEXHIKA Ta IMPOCKTIB HOPMATHBHO-
MIpaBOBUX akTiB, a came: I. C. Aunpeesa, H. B. Aptukyiy, 1. O. bus, O.B. boragosoi, T. O. Jlinnga, C. B.
[Tnasiua, €. B. IToropenoga, 1. C. Tepnenskoi, T. A. Tononsucekoi, 1. 1. Illyraka.

Crnig HarojoCHTH Ha TOMY, IO OCHOBHOI CHEHU(IKOW HAYKOBHUX IOCTIIKEHL IPOOIeM
HOPMOTIPOEKTYBAaHHSI CYYaCHOTO TEpiofy € Te, M0 BOHM MAlOTh BHUKIIOYHO IMPHUKIATHUN XapakTep Ta
HaJar0Th iH(OPMAIiHHUN MaTepian MO0 MOKPOKOBOI MPOIEypHO-TIPOICCYaIbHOI OpraHi3allii mporecy
PO3pOOKH MPOEKTIB IOPUINYHHUX JIOKYMEHTIB, B TOMY YHUCIIi ¥ B KOHTEKCTI pellenIii 3apy0i’>kHOTO JTOCBiTy
HOPMONPOCKTYBaHHs. AJle BKa3zaHa MpoOJeMaTHKa TOCTIDKYETLCS Y BKa3aHUX aBTOPIB Y PparMeHTapHOMY
BHUTJISIAI, TOMY Memolo Oanoi cmammi € JOCHIIDKCHHS HaIliOHAIBHOTO 1ocBiny Kamagm B
HOPMOIPOEKTYBaHHI (HOPMOIIPOEKTHIN) JisUTbHOCTI Ta POl 1 3HAaYE€HHI TaKOro AOCBiLy AJisl Y KpaiHH.

Buknao ocnoenozo mamepiany. TBopya pereniiis 3apyOiKHOrO J0CBimy B pi3HHX cdepax
COITIJTBHOT'O YKUTTS € TPEHIOM CYJacHOTO CBITOBOT'O PO3BUTKY. Perteritis 3apyOi>KHOTO TOCBITY, & TOUHIIIE
pelemnIIisl 3aXiJHUX MPOIECyaIbHO-TIPABOBUX IHCTPYMEHTIB B c(hepi HOPMOTBOPEHHS Ta 3aKOHOTBOPCHHS, B
TOMY YHCHi i Ha PiBHI HOPMOIIPOEKTYBAIBHOI (3aKOHOMPOEKTYBAIBHOI) AiSTIBHOCTI, € AETEPMiHOBAaHOIO
mpaBoBOI0 TioOamizamiero. CamMe BOHA € HOBHM PIBHEM BCECBITHBOTO YHIBEPCAIBLHOTO IPOIIECY, IO
OXOIUTIOE BCi Jiep)KaBU CBITy Ta, CTAaBISYM B IMPIOPUTET iHTEHCHBHE YW IHTErpamiiiHe €KOHOMiuHEe Ta
MOJIITHYHE CMiBPOOITHUITBO, @ TAKOX CHIBOpAIl0 B iHIMX cepax MDKACPKABHOTO KHUTTS, 00’ €KTUBHO
«IITOBXA€» iX «B 00IMMH» OJAMH OJHOTO, 3aBIASKHA CTBOPEHHIO €IMHOTO MPABOBOTO MPOCTOpPY, Tak W Ha
IUIIX KOOPIAWHAINT CHUTBHUX 3yCHJIb INOJ0 IPABOBOTO PETYIIOBAHHS HAWOLIBIT BaKIUBUX ITHTAaHb
ICHYBaHHS ITIOJICBKOT [IMBLTI3alii 3 METOW JOCATHEGHHS 1 NPaKTHUYHOTO 3JICHEHHS KOHCTAaHT
JEMOKPATHIHO1 IIPABOBOI JIEP>KaBHOCTI.

OcTanHIiM 9acoM cydYacHi BiTUM3HSHI Ta 3apyOikHI BueHi (AsnarymoBa I'. M., Mempamk 3. II,
TowmcinoB B. O., Xaputonos €. O. Ta iHIIIi) aKTUBI3yBaI¥ AOCHTIKCHHS TUTAaHb PEICTINii, B TOMY YHCIi i
npoOJIeMaTHKH 3all03MYeHHS 3apyO1’>KHOTO PaBOBOTO JOCBiAY, YyJ0BO PO3YMilOUH, IO IOPUANYHY HAYKY
Ta TPAKTUKY HEMOKJIMBO PO3BHUBATH CYTO HAa HAIIOHAIHHOMY TPYHTI, OCKUTBKH MIDKHAPOJIHI BITHOCHHH,
MDKHApOJHE TMpPaBO, IHTErpalifiHe TpPaBO ¥ MOPIBHAILHE MPABO3HABCTBO 3HAYHO PO3MIUPIOIOTH iX
JOKEPEIIO3HABYY Ta HOPMATUBHY 0a3y. 3 OTJIsAy Ha BEJIMYC3HUM BIUTMB MPOIIECY PEIENIlii Ha CTAaHOBICHHS

! Bepskepon, P.K. (1998). IIpasuia HopMo mpoekrysanns. Regles de redaction legislativz,
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MPaBOBUX CHCTEM PI3HUX JepiKaB, SK BBaXKalOTh BYCHI, HEMOXXJIHMBO HE 3BEpHYTH YBary Ha ifeiHO-
TEOPETHYHI ITEPETYMOBH i CEMaHTHUKO-ETUMOJIOTIYHI KOPEHI TEPMIiHY «PETICTIIIis TIpaBay.

Crif 3a3HAYHTH, 110 ¥ ICTOPUIHIN PETPOCIICKTHRI TTOHSITTSI PEIICIIlii BAUKOPUCTOBYETHCS Ty>KE TaBHO,
OpUYOMYy B Pi3HHX Tamy3sx. JlOCTaTHBO HarajaTH TpPOLEC pelemiii pUMCBHKOTO IpaBa Ta AisUTbHICTH
BIIHOCHO IILOTO ry0CaTOpiB Ta moctriocatopis'. CTOCOBHO MpaBa PELENIil0 BU3HAYAIOTH HO-Pi3HOMY,
pediiekcyoud Ti 4M iHII xapakTepHi 1i pucu. [Ipore y KOXKHOMY pasi MiIKpECIIOEThCS, 1110, IEPEayCiM,
pelentliss — Ie BiAPOKEHHS BHCOKOPO3BHHEHOI CHCTEMHM IIpaBa, sKa ICHyBaia pasime. Pemermist
(«receptio» y TaTUHCHKiM MOBi) O3HA4Ya€ MPUNAHSITTS, a NPUIIMATHUCS, 3aII03UTyBATUCh MOXKYTh: @) BIACHUN
MUHYJIHA TIPaBOBHH MOCBIA (Y IOMY BHITAIKY Ma€ MiCIe caM€ CHAJKOEMHICTH); 0) €JIEMEHTH i1HIIHX
CYYACHHX MPABOBHX CHCTEM’.

AJie 3amo3udeHHs 1HO3€MHOTO JIOCBiAy B cpepi HOPMOTIPOEKTYBaHHSI HE € BJIaCHE PELEINLi€clo Ipasa,
TOOTO MPAaBOBUX HOPM, a BUCTYIIAE 3AMI03WUYCHHIM MPOLECYANbHO-IPOLEAYPHUX HOPM iHO3EMHOI IepKaBH
B chepi HOPMOITPOSKTHOI (3aKOHOIIPOSKTHOT) isSIBHOCTI, @ TOYHiIlIe B chepi IOPUINIHOT TEXHIKH, KA TYT
TIYMauuTbcsl y LMIMPOKOMY po3yMiHHI. ToOTO, 3AIMCHIOETBCS 3alO3MYCHHS €IEMEHTIB 1HIIMX Cy4acHUX
MPaBOBHUX CHUCTEM.

Heo0ximHo HAroJo0CUTH Ha TOMY, IO Taka (hopMa perenIiii He € IMaHaIleer Ta HEOIMIHHOI0 YMOBOIO
YCHINTHOTO PO3BUTKY ITi€l chepu AisuTbHOCTI B YKpaiHi. 3apyOiskHHA TOCBIT MOXKe OyTH 1 HE 3aTpeOyBaHMi
Yyepe3 BIAMIHHOCTI B MICI[EBUX YMOBaX, CHEIU(iKy HaiOHAIBHOI AiSUTHHOCTI 1 T.JT., aJie PillleHHs PO HOTro
BUKOPHUCTAaHHS (TIPUPOMIHO, IMCIs HOro amamTallii) MOBHHHO NPUAMATHCS JIHIINE IICIAS HOTO aHami3y.
[amuMu cmoBamm, IMEW MOCBiM MOXKHAa HE BHKOPHCTOBYBATH, ajieé WOTO HE MOXKHA HE 3HATH. SIpKuM
MPUKIAZIOM MOXKJIHUBOCTI BUHHKHEHHS TaKOTo CTaHy B cdepi KOHCTHTYLIHHOTO HOPMOIPOCKTYBaHHS €
cpoOu VYKpaiHU 3alO3WYUTH TOJBCHKY MOAETb ACLEHTpami3amii KpaiHu, HUIIXOM 3akpimjieHHs ii B
Koncturymii mepxasu. Omnak, exc-tpesuneHT [lompmi O. KBacHeBChKHi 3ayBakye, IO Taka MOZCIH
JeleHTpanizanii, Ky YKpaiHa B3siia 3a 3pa30K, MOXE HE CIpamioBaTH 4Yepe3 HasBHICTh 3HAUYHUX
PO3X0/DKEHb MK ABOMa KpaiHamu. Buctynaroum y Bapmasi mix yac auckycii B [loabcbkomMy iHCTHTYTI
MDKHapOJHHUX BiTHOCWH BiH 3asBWB, IO «YKpAiHI Tak 3a70BOJICHI, 10 NPUAMAIOTh MOJILCHKY MOJEIH
JereHTparizanii, mo s Bxke Oorocs. Born mpuitmaroTs ii 0e3 ypaxyBaHHS TOJOBHHUX BiAMIHHOCTEH MiX
KpaiHaMH, i 3roI0M MOXeMO MaTH 6araTo mpoGnem»’. BiH MiAKpeciuB, IO MOTPIGHO BPaXOBYBaTH, IIO
[Tonpmra omHOpiAHA KpaiHa (3a HAI[IOHAJTBEHOIO 1 PETTIHHOI0 CKIIAIOBUMH), B TOH ke 4ac YKpaiHa — myxe
pizHa, y [lodbImi € eleMeHTH NEMOKpPaTHYHHUX TPATUIliid, a B YKpaini BoHH ayxke cia0ki. Kpim Toro, B
[onpmii 3 caMoro modYaTKy AEMOKpAaTHYHHMX IMEPETBOPEHb OYyB KOHCEHCYC IIOJO0 JACLEHTpawi3alii, a B
VkpaiHi menenrpaiizamis novajgacs B pe3yibTaTi peanizanii MiHCBKHX yrog, mo0 BUPIIIUTH NpoOiieMy
Jonbacy. BiH Takok HAaroJIoCWB, IO «Iy>KE CKJIAJHO B3SITH BCI MOJBCHKI TMO3UTHBHI 3MIHH 1 CKa3aTH:
IUBITHCS, SKIIO Oymere WTH KPOK 3a KPOKOM, TO I MOAEINb 3ampairoe. Hi, 1 e romoBHa mpobirema. Llei
JOCBiJl THIIOBUH TiNBKH JJIA LIBOTO PETioHY, Wi€i kpaiHu». Y TOH ke yac eKC-pe3uJeHT Ha3BaB IPOLeC
JETEHTpAITI3aIli]l «TeCTOM IS YKPATHCHKHX €JIiT», B PE3yJIbTaTi SKOTO YKpaina abo cTaHe JeMOKPATHIHOIO
i yemimuoro kpaiHoro, a60 4acTHHOIO 30HH BILTHBY Pocii *.

Pazom 3 tim, 0. Nanymak, ekcnepT 3 MUTaHb MiCLEBOIO CAMOBPSAYBaHHS Ta aAMiHICTPaTHBHOI
pedopmu BBaxkae, mo «mnoboroBaHHI O. KBacHeBChKOro momo yKpaiHCBKuX pedopM — OesmiacTaBHi.
CrpaBai, MK HallMMH KpaiHaMH € BiAMIHHOCTI. TomMy B OCHOBY pedopmu AerieHTpaiizamii YKpaiHu
MOKJIQJICHO HE MONBbCHKUN T0CBi. Mu 3anmo3uymiy Oiibiie 3 ¢ppaHIy3pKoro. 3a BUCHOBKOM BeHeniaHChKOT
KOMicii, Ham IpoekT pedopM — OJIMH 3 KpaliuX B cBiTi. Tam Bce BpaxoBaHo. SIKIIO MapiaaMeHT MPOrojocye
3a 3MiHK 10 KOHCTUTYIIT y ApYyroMy YHTaHHI, 3MOYKEMO 3amycTUTd pedopmy. ITicis 1poro 3MiHu OyayTh

" Menpbrux, 3.I1. (2009). Peyenyis npasa sx 3aci6 edockonanenns npagosoi cucmemu (meopemuxko-npagosuii
acnexm): aBroped. auc. ... Kaua. opua. Hayk: 12.00.01. Kuis, 20-21.

* Xapuronos, €.0., Xaputososa, O. (2007). [IpaBoBa cuctema YKpaiHu: Mixk 3aXiIHOI Ta CXiIHOO
TpaauuisiMu ipasa. [lopigusansHo-npaeosi docnioxcenns, 1-2,161-168.
<http://comparativelaw.org.ua/dopovidi/2 4 .doc>.

3 KBacbHeBckwii: [1obcKast MOZCIb JENIEHTPANTN3allii MOXKET He cpaboTaTh B Y KpanHe.
<http://www.ukrinform.ua/rus/news/kvasnevskiy polskaya model detsentralizatsii moget ne srabotat v u
kraine 1786641>.

* KBacbHeBckuit: [Toabckas MOIENb JENIEHTPATN3allii MOXKET He cpaboTaTh B Y KpanHe.
<http://www.ukrinform.ua/rus/news/kvasnevskiy polskaya model detsentralizatsii moget ne srabotat v u
kraine 1786641>.
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BiZOyBaTuCs AyXe MIBUJKUMH TeMIIaMu. €I1HE, IO y HAC € CIIJIBHOTO 3 MOJSIKaMH — 11e (PyHKIII cTapocT.
I To — yKpaiHChKI MaTUMYTh OLTBIIIE TTOBHOBA)KCHB 1 Ba)KEJIiB BIUIUBY, HIXK TOJbCHKI. Y [lompmni pedopma
HEJIOCKOHAJIA, € 0araTo MporainH. 3apa3 HaMararoThCs IIe BUPIMHTH. AJle iM ke Tpeba TOBOPUTH MPO CBil
yCIIiX, sIK 1 B OyAb-sKii kpaini. Halikpaine BUXOANTH, KOJIU MOPIBHIOIOTH ce0e 3 «HEBIANOI0» YKpaiHOIO.
AIle y Hac € IIOIITHYHA KOHCOMIallis i Bos 10 BTinenns pedopm. Lle HaitBaxmBiimey'.

Takum unHOM, 6a9NMO, IO MUTAHHS 3aIIO3WICHHS UM HE 3aII03MYCHHS 3apyOiKHOTO OCBiAY B cepi
HOPMOIIPOCKTYBaHHS B KOHTEKCTI PEIENIIii opraHi3aliiHO-HOPMaTUBHOI MOJIET, € TIPEIMETOM HE TiIbKU
HayKOBOI, a TOCUTh JKBaBOi MOJITHYHOI TUCKYCIi.

BBaxxaemo, 1110 y MO3UTHBHOMY PO3yMiHHI, aKCIOJIOTIYHHN MOTEHIIIa]d 1HO3EMHOI0 0CBiay B cdepi
HOPMOTIPOEKTYBaHHS MICTUTECS B TOMY, IIIO:

- TIo-TiepIle, BiH AaB MO3UTUBHUM Pe3yNbTaT y BiANOBIAHIN cdepi Aep>KaBOTBOPEHHS Y CBOIH KpaiHi —
TOOTO MPUBIB 70 BiAMOBITHUX 3MiH, 1[0 SKICHO 3MiHWJIM CTaH CIIpaB y MPoQiIbHIN cdepi;

- mo-Apyre, BiH cTaB e()EKTHBHOI (OPMOIO YIIPABIIHCHKOI [isJIBHOCTI B CBOIM KpaiHi, IO
chopmyBasia BilMOBITHUH YIIPAaBIIHCEKHN alTOpUTM;

- mo-TpeTe, BiH copMyBaB BIANOBIAHWH cKIaa CcyO’€KTiB B CBOill KpaiHi, mo e(eKTuBHO
3aiiMalOThCs HOPMOIIPOEKTYBAHHSM, SIK IPOGECIHHO0 TisSIBHICTIO;

- M0-YETBEPTE, BiH € CBIZOLUTBOM BUPOOJICHHS BIANOBIIHOI MApaJurMU ACPKaBHOI AisIbHOCTI;

- TIO-1I’ATe, BiH JEMOHCTPYE €(EKTHUBHICTh Ta PE3yIbTaTUBHICTD Takoi (POPMH Aep>KaBHOI AisTBHOCTI,
sIKa 0 BEJINKOMY PaxyHKY JIEMOHCTPYE e(DEeKTUBHY JICP)KaBHICT SIK TaKy;

- TO-IIIOCTE, TaKWA TO3UTHUBHUN TOCBIIl MOXKE 3MIHHUTH SIKICHY OITIHKY TEJICOJIOTIYHHX TOMIHAHT
PO3BHUTKY Ta BIOCKOHAJCHHS HAalliOHAJbHOI NMPaBOBOI CHCTEMHM W HacaMiepel HalllOHaJbHOI CHCTEMH
3aKOHOJIaBCTBA;

- MO-ChbOME, JIOCBIZ Mae Miciie B cdepi, 110 € aKTyalIbHOIO I BCix a00 OLIBIIOCTI Jep:KaB-uICHIB
MDKHAPOJHOI CIIJILHOTH, TOOTO Ma€ 3arajibHUH i CHCTEMHHUI XapakTep;

- TO0-BOCbME, TaKUH [OCBiJ] 3MIHIOE CHUCTEMY KOOpAMHAT Y iH(popMauiiHOMYy 3a0e3neueHHi
HOPMOTBOPYOI, B TOMY YHCIIi i HOPMOIIPOEKTHOI JisSTHHOCTI;

- MMO-JEB’SITe, WOTO TBOPYEC 3aNO3MYCHHS MOXE TMPHU3BECTH J0 SAKICHUX 3MiH y BiAMOBimHIN cdepi
Jep KaBU-PELUITIEHTA;

- TI0-JIeCATE, PELEILis IHO3EMHOI0 TOCBiAY y mpodibHil cdhepi € yHIBepcaIbHUM 3aC000M IIPOIIECY
CTaHOBJICHHSI, PO3BUTKY 1 BIOCKOHAJICHHS HAIlIOHAIHHOI IMPABOBOi CHCTEMH 1 HAIIOHAIHHOI CHCTEMH
3aKOHOJIaBCTBA;

- TO-OJMHAALATE, Taka PELemNlis CIpsSMOBaHAa Ha 3alO3WYEHHS HE CTUIBKH MaTepialbHUX HOPM
poMiIbHOT TiSIBHOCTI, CKUIBKH MTPOLIECYaIbHUX HOPM, OpraHi3alliiiHUX Ta OpraHi3aliiHo-IpaBoBUX GopM
JISTBHOCTI, 10 CIPSMOBaHI Ha MiABUIIEHHS €(PEKTUBHOCTI HOPMOIIPOSKTYBaHHS;

- TMO-IBaHAJIITE, TAKHIA MPOLEC € CBIAOLNTBOM KOHBEPreHIIi MPaBOBUX CHUCTEM Ta OAHOIO 3 O3HAK
(hopmyBaHHS rI100aTHFHOTO MMPABOBOTO IIPOCTOPY, IO 0a3yeTHCS Ha TII006aTEHOMY KOHCTUTYITIOHAII3MI;

- IO-TPUHALIATE, BKA3aHI MPOIECH HAMPSAMY € TIOB’A3aHUMH 3 MUTAHHSIM HACTYITHOCTI Ta OHOBIIEHHS
B MpaBi, IO, B CBOIO YEpPry, JAEMOHCTPY€ HAasBHICTb 3aKOHOMIPHOCTEH CTAHOBJICHHS 1HAMBITYaJIbHUX
(HaLioHANBbHUX), IHTETPALlIMHUX Ta yHIBEpPCaIbHOI MPABOBHX CHUCTEM, Ta 3B'SI30K OCTaHHIX i3 3arajJbHUM
ICTOpHYHUM pPYXOM TIpaBa SK COIialbHOTO (heHOMeHa (IMPaBOBUM IIPOTPECOM, 3POCTAHHSM IPABOBOI
KYJITYpPH, PEIPECUBHUMH SIBUIIAMH B MpaBi), a TaKOXK 3 3aKOHOMIPHOCTSIMH 3B'S3KH 1 CIIBBiJIHOLICHHS
HaI[IOHAJILHUX Ta 3araJbHOJIIOICEKOI IPAaBOBUX KYJIBTYD;

- MO-YOTHUPHAIIATE, aKCIOJIOrIYHMN MOTEHIla] 1HO3EMHOIO JOCBIAY B C(epi HOPMOMPOECKTYBAHHS
JIGKUTH B OCHOBI TPO(IIIEHOI KOTHITHBHOCTI OCOOHMCTOCTI, TOOTO 3MAaTHOCTI JIOMWHUA CHPUAMATH 1
nepepoOsITH iHhOPMAILito, 110 HAJXOAUTH 13 30BHIIIHBOTO CBITY.

PasoM 3 THM, clig BpaxoByBaTH, IO pereniis y (GopMi HPUHHATTSA €JICMEHTIB MHapajiebHUX
MIPaBOBUX CHCTEM, TOOTO TPABOBHX CHUCTEM iHIITMX CYYaCHHX JCpXKaB, TAiTh y c0O1 OLIBITIE MOMXKIHMBOCTEH
CYTO MEXaHIYHOTO 3alO3MYEHHS Uy)KUX MPAaBOBHUX L[IHHOCTEH (Yy>KHUX 1CTOPHYHO, COLIANBHO, PENiriiHO-
€THYHO). X04a CJIiJl KOHCTAaTyBaTH, L0 pelenLis y cdepi HOpMONPOEKTYyBaHHS caMe Ha 1€ i CIpsMOBaHa —
i OCHOBHOIO TENEOJOTIYHOI JOMIHAHTOIO BHCTYHA€ 3alO3WMYEHHS TO3UTHBHOTO TEXHOJIOTIYHOTO,
MPOLEAYPHO-TIPOILIECYaTLHOTO, CTPYKTYPHO-OJOKOBOTO Ta Cy0’€KTHO-00’€KTHOTO MAOCBILYy 3apyOikHOI

! «MBI Mo3anMCTBOBATH GOTIBIIE M3 (PPAHITY3CKOTO OIBITA, YeM H3 IOIBCHKOTON.
<http://lastnews.com.ua/novosti-ukraini/121064-my-pozaimstvovali-bolshe-iz-francuzskogo-opyta-chem-iz-
polskogo.html>.
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JepikaBu B chepi HOPMOIPOEKTYBAIIBHOI HisTIBHOCTI.

Kpim ToOro, ciim BpaxoByBaTH, IO BHKOPHUCTAHHA TIPH BIOCKOHAJICHHI HAI[lOHAIBHOTO
3aKOHOJIAaBCTBA HOPM, IHCTHUTYTIB Ta €JIEMCHTIB IOPUINIHOI TEXHIKA 1HO3EMHHUX IPABOBUX CHCTEM TICHO
MOB'A3aHE i3 3aCTOCYBAHHSIM TaKOT'O HAYKOBOTO METOAY SIK MOPIBHSUIBHE MPaBO3HABCTBO, CYTHICTH SIKOTO
TOJISTae B TIOPIBHSHHI IPABOBUX CHCTEM Pi3HHX JEPXKaB 200 OKPEMHUX eIEMEHTIB TAKUX CHCTEM .,

Tpeba HaromocWTH, IO 3aKOHOMABEIb Y BCi YacH y CBOIM MisTBHOCTI OpaB Ha 030pO€HHS
MOpiBHSIIRHE TIpaBo. HaitOinbpIy quHaMiky maHui mpomec HaOyB y XIX CTOMITTI, iICTOTHUM MOIITOBXOM 0
YOro IMOCHyXxuia, 0e3yMOBHO, KoaudiKallisi 3aKOHOAABCTB €BPOICHCHKUX NepkaB. Tak, Halpukiaia, y
Opanmii Hanmpukial XIX cTomiTrs O0yjI0 HABITH CTBOPEHO TOBAapHCTBO MOPIBHSILHOTO 3aKOHOIABCTBA,
3aBHAHHAM SKOTO OYJI0 BHBYCHHS HOBHX KOJEKCIB, MPHMHATHX B Pi3HUX KpaiHaX, 3 THUM, MO0 BHSIBHUTH 1
BUKOPUCTOBYBAaTH MPOTPECUBHUI 3apyOiKHUN JOCBiA MPU BIOCKOHAJCHH! HALiOHAJIBHOTO (PpaHIly3bKOTO
3akoHOAaBcTBa. OpHaKk, pa3oM 3 3apyOiKHHUM 3aKOHOAZABCTBOM BHBUAIMCS W BIAMOBIOHI MpuHAOMHU
IOpUINYIHOI TEXHIKH, 30KpeMa I BIAIMOBIMHI TpaBWja HOPMOIPOCKTYBaHHS, IO 3aCTOCOBYBAINCH B
MPaBOBHX CHCTEMaX JepPrKaB.

Crorogni ckmagHo coOi YSBUTH HOPMOTBOPUYMM TMpolec Hamoi JepaBu 0€3 BHBYCHHS
3aKOHOJIaBCTBA 3apyOKHUX JeprkaB. bUIbI TOro, BKa3aHi MPOIeCH iIHTCHCU(IKYIOTHCS 3aBIIKH 3POCTAHHIO
dhopm 1 MeTomiB B3aemomii YKpaiHW Ha MDKHApOIHIA apeHi B KOHTKEKCTI ii CIIBPOOITHHIITBA 3 IHITUMH
JepKaBaMU-4WICHAMH MiKHAPOJHOI CIIBHOTH Ta MDKHApOJHMMHU oprasizauismMu. HoBi ympaBmiHCHKI
IMITYJIBCH B IPOGiIBHIH chepl BU3HAYAIOTHCS MMPOEBPONECHCHLKIM BHOOPOM HAIIIOl IEPIKaBH.

Bubip Kanagn s 3anmo3uderss ii 10CBiqy B chepi HOPMOIIPOESKTYBaHHSI OOTPYHTOBYETHCS THUM, ITIO
s Jep)kaBa Ma€ OJHY 3 CaMUX HECYNEpewMBHX CHCTEM 3akoHomaBcTBa B cBiTi. Ha mymky C. B.
Kabwuriesa, 11e 00yMOBIIEHO ACKiTbKOMa (haKTOpaMu, a came:

1. Po3poOka 3akonompoekTy B Kamami Mae Ha yBa3i TpaHchopmariito ypsaoBOi TOJITHKH B
3akoHOAaBuy (HopMy 1 HagaHHS 1if MPaBOBOTO 3MICTY TOKJIQAHUMH IHCTPYKLISIMHU 3aMOBHHKA (BiAMOBIAHOTO
MiHICTpa) Ta mpaBWiIaMu IOPUANYHOI TexHIKHM. ToOTO MaeMO MOBHY TpaHC(HOPMALIIO TENICOJOTTIHUX
JIOMiHaHT (istocodii 3aKOHOIPOCKTHOI (HOPMOMPOEKTHOT ) po0OTH — B YKpaiHi 3aKOHOZaBYa Biiaaa, TOOTO
[TapnameHT mep’kaBu € OCHOBHHUM I1HIIIAaTOPOM PO3POOKH 3aKOHOIIPOCKTY, a BUKOHABYA BlIaja — YPSa — €
1oro BUKOHaBIIeM. X04Ya TYyT MOXE MaTH MICIe BIJAIIOBiJHA aHAJIOTiA 3i cTaHOM crnpaB B Kanaai — mo-
nepire, Ypsin Yipainu € cy6’extoM 3akoHogaBuoi iHimiaTaeu (ct. 93 Koncturyuii Yxkpainn) *; mo-gpyre,
BHUXOJSIYM 31 CTBOPECHHS Y IMapjaMEHTI KOaJillii MONTHIHUX MapTiii Ta BUCYBAaHHS Bil HEl KaHAWIATYypH
npeM’ep-MiHICTpa, pe3ylIbTaTOM B3a€MOJI MapiaMeHTCHKOI Koalilil Ta ypsay MOXeE CTaTH BUKOHAHHS
KOIIIIHOT yroau 3 po3poOKH Ta NPUIHATTS HU3KH 3aKOHOIPOEKTIB.

2. JisnbHICTh 3 PO3POOKH 3aKOHOJABYMX aKTIB 3MIMCHIOETHCS MPOQPECIHHUM KOPIycoM (axiBIIiB-
nericTiB (ix He Oinpmre 100 9oJoBiK), 1m0 MpaIooTs a00 B MiHicTepcTBi rocTuiii Kanamu abo B koMiTeTax
il nBonanatHoro [lapmamenty. B Vkpaini Takoro iHctutyty Hemae. TirymaueHHsS BiJIOBITHUX ITOJIOKEHB
Koncrutymii Ykpainu gae 3Mory 3pOOWTH BHCHOBOK, IO PO3POOHHUKAMH IPOCKTIB 3aKOHOJABUYMX AKTIiB
BHCTYIIAIOTh Cy0 €KTH 3aKOHOJABYOI IHIINIaTHBH, X0Ya CHUCTEMHHUH aHalli3 BIAMOBIMHUX 1HCTPYKTUBHHX
JOKYMEHTIB LIOAO0 PO3POOKH MPOEKTIB HOPMATHBHO-NPABOBHX AaKTiB, MO NpuiiHATHI MiHicTepcTBOM
focTulii YKpaiHH CBiqUuTh, IO Ui LHOTO BHUKOPHCTOBYIOTHCS Pi3HI OpraHi3aliiiHi Ta opraHizauliiiHo-
paBoBi Gopmu — Bij 3airydeHHs (axXiBIiB Y BIANOBIIHINA IpeaMeTHIH cdhepi 3aKOHOMPOESKTY, 0 CTBOPEHHS
po0OYMX Tpym IIOAO PO3POOKH TAaKOrO MPOEKTY 3 3alyyeHHSAM (axiBIiB, NpeACTaBHUKIB HAyKH Ta
MPaKTUKIB.

3. Po3pobka 3aKOHOTPOEKTIB 3MIMCHIOETHCS Ha MBOX OQIMIHHMX MOBaX — aHMJIHCHKIA Ta
(hpaHITy3BKiH, IO Ta€ 3MOTY BUSBIISATH JIIHTBICTHYHI IOMUJIKA Ha paHHIA CTafll 3aKOHOIIPOSKTYBaHHS.

4. IlpaBuiia IOPUANYHOT TEXHIKU MO0 HOPMOMPOEKTYBaHHA, 10 Oynu po3pobieHi noHan 40 pokis
TOMY, BHSIBIUTHCSI TOCTaTHIMH, IIO0 y TaKWi TEpMiH NMPUBECTH BECh 3BiJ 3aKOHIB JACPXKaBH JO €IUHOTO
3pa3Ky B KOHTEKCTI HOTO OJHAKOBOTO 30BHINIHROTO BUpaXKEHHsI. B VYkpaiHni TpuBammii TepMiH ii
HE3aJICKHOCTI JisUTM IHCTPYKIIi IIMOJ0 CTBOPCHHS IPOCKTIB 3aKOHOIABYKMX Ta IHIIUX HOPMATHBHO-
MPaBOBHX aKTiB IIe paAsHChKOro mepiony. I Tinpku numie Hanpukidmi 90-x pokiB XX cr. MiHicTepcTBOM
FOCTHIT YKpaiH! TMOYajid PO3pOOJIATHCS BIATIOBINHI MpaBWiia y BUTIIAAI METOAWMYHUX PEKOMEHIAIMN Ta
MOJIOKCHB.

"Yeprookos, A.9D. (2004). Beedenue 6 cpasnumensroe npagosedenue. Canxt-Ilerepoypr: UBICOIL, 3nanue,
5-10.
? Konemumyyisn Yxpainu 1996(Bepxona Paga Ykpaiuu). Bidomocmi Bepxosnoi Paou Yipainu, 30, 141.
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5. CTBOpeHHS 3aKOHOTIPOEKTY € HE pPyTHHHUM MPOLIECOM, & MUCTEUTBOM. Ha >kanp B Hamiil geprkasi
TIOMIHY€ TIePITNH MiAXiM — HACHIIKOM YOTO € HH3bKa SKICTh Ta MPAKTUYHA HOpPMATHBHA €()EKTHUBHICTH
3aKOHOJIABYMX aKTIB, IO € CBiAOITBOM HEAOCKOHAJIOCTI 3aKOHOIPOCSKTHOI MisITEHOCT.

6. Buxoasuu 3 mo3utii icTOTHOrO 3HaYEeHHS CTBOPEHHS 3aKOHOIIPOEKTY, KaHAAChKI JIETICTH I HOro
CTBOPEHHSI BUPOOWIN TEpelik 00OB’SI3KOBUX CTPATETIYHMX MUTaHb, MO NAIOTh 3MOTY BIJIOBICTH Ha
COL[iaIbHUIT 3aIUT OO CTBOPEHHS CaMe 3aKOHY ':

A) 4¥ € 3aKOHOJJaBYMH aKT HAMTIMIIIAM 3acO00M TOCSTHEHHS OaxkaHoi MeTh?

To0T0, po3poOHUK 3aKOHY, HEpIl 3a Bce, MOBHHEH BiAMOBICTH HAa MUTAaHHS, YM AIMCHO MeTa, IO
MOCTaBJIeHa BiAMOBIAHIM wieHOM [lapimaMeHTy, HalKpamuM CIIOCOOOM JTOCSTAEThCA caMe 3aKOHOJABYHM
aKToM, a0 MpoOIeMy MOIUTHHIIIEC BUPIIIATH MPUHHATTSAM MTOCTAHOBH, TUPEKTUBH a00 TIporpaMu (IIUISIXOM
3aCTOCYBaHHS I1HILIOTO JyKepena mpaBa (3aKOHOAAaBCTBA). — ABT.)? TakuM YHMHOM, TiJIBKH CaMOIO JIMIIE
OakaHHS 3asBUTH PO BHECEHHS 3aKOHOIIPOEKTY a00 OOTOBOPHUTH CHipHE MUTaHHSA B nanarax [lapaameHTy
€ SBHO HEIOCTaTHIM Il oOPMIICHHS KOXKHOI TPOMO3HINT y BHUTIIAMI 3aKOHONPOEKTY — TYT IMOTPiOHO
CYTTEBE OOIPYHTYBaHHS HEOOXiJHOCTI BPETYJIOBaHHS BiJIIOBIHOTO MUTAHHS CaMe 1 TUIBKH Yy BUIJISIL
3akoHy. llpuuomy, JericTH TyT BUXOAATH 3 CyO’€KTUBHOTO (aKTOpPy — 3aKOHOIPOEKT, SKUH HE €
HaWKpanuM 3aco00M JTOCSATHEHHS METH, B KIHIICBOMY PE3YJIBTAaTi HE TOCTYKUTH MPUBOIOM IS JOBIpH 1
no0poi peryrarii BiamorigHoro wicHa [lapaamenty. Xoda, Ha Hally JyMKY, TYT CJIiJl BUXOAUTH 3 (haKTOPIB
Ii1 3aKOHOaBYOr0 aKTy y 4aci, MpOCTOpi Ta o0 Kona ocid — 60 AedeKTHICTh KOXKHOTO 3 HUX, HE TUTBKU
3Beic HaHIBENb TMO3WTHBHY €(PEKTHBHICTh 3aKOHOJABUOTO aKTy, a W MpHU3BeAe 0 HEOOTPYHTOBAHOTO
PO3IMIUPEHHS 3aKOHOIaBYOT0 MACUBY JICPIKABH 3aKOHAMH 3 HYJILOBHM COIIATEHUM €()EKTOM.

B) un € KOHCTUTYLIHHUM 3aKOHOJABYHN aKT?

KoncrutyniitHicTs ¢enepanbHOro 3aKOHOJABUOTO aKTy KaHagwm MOXHA OCKapKUTH MO TPbOX
mo3umisix. Ilo-mepmre, mpeaMer 3aKOHY MOYKE 3HAXOAWTHCS B KOMIICTCHINI TMPOBIHINIA — TOMY HOTO
HOpMaTHuBi3alis Ha (enepaIbHOMY piBHI Oyze pO3LiHIOBATUCH SK BTpY4aHHs B ix komnereHuiro. [lo-apyre,
nesiki 3axonu, mepeadaveHi 3aKOHOM, MOXKYTh IOpPYIIYBaTH IEBHI IpaBa Ta cBOOOIM, rapaHTOBaHi
Kanamcpkoi xapriero mpaB i cBoOom Ta KanaiacekuM OuTIeM Tpo mpaBa — TOZAI 3aKOHOIPOEKT Oyre
PO3IIIHIOBATUCh AK TaKWi, IO TOPYIIYE OCHOBOMOJOXHI MpaBa JIOAMHHA Ta TPOMAaJsSHUHA Ta 3a3ixae Ha
HOro KOHCTUTYLIHHO-NIPAaBOBHUI CTATYC.

B) uu BriucyeThes 3aKOHOIABUNH aKT y 3aKOHOMaBCTBO Kanamam?

TyT po3poOHUK TOBWHEH, IMO-TIEpIIe, OYTH YBaXXHUM, MO0 MPEAMET 3aKOHOIMPOEKTY BiNITOBIaB
KOHCTUTYLI{HO-TIPaBOBOMY Ta 3aKOHOJABUO-NPAaBOBOMY 00’ €KTHO-NIPEIMETHOMY CKJIaAy PETYIIOBaHHS
JepKaBu; a, Mo-Apyre, OyTH NHUJIBHMM 1 TONEpekKaTd BiAmoBigHoro wieHa [lapmaMeHty, sKmIo mHeBHi
TTOJIOXKEHHS 3aKOHOTIPOCKTY POOJIATH MOTO (hiHAHCOBHUM 3aKOHOIPOEKTOM ab0 BHMAararoTh KOPOIiBCHKOI
pekoMeHzarltii (a me mepeadayae iHITY, OUTHIN CKIAAHY IPOIECyaTbHY TIPOIEAYPY. — ABT.).

Takum yMHOM, HaBEICH] TPU MUTAHHSA, IKUMH 3aBIAIOThcA JericTu 3 MiHictepersa roctuuii Kanany,
MTOKJIMKaHI HEe TUTHKW JATH YiTKI BIATIOBiJi, IOMO: a) ONTHMAIBHOCTI TaKOTO JDKEpesia 3aKOHOIABCTBA SIK
3aKOH IS BPETYJIOBAHHS KOHKPETHOI TPYIH COIIAIBHUX BIIHOCWH; 0) HOro BIAMOBITHOCTI IO YHMHHOI
Koncrutynii Kanagu; B) oro BigmOBiAHOCTI Ta HECYNIEPEWIMBOCTI 0 3aKOHOIABUOTO MACCHBY AEPKABH —
a i BUOYIyBaTH 4iTKi KOOpAMHATH (OPMaJbHO-HKEPETHHOT ONTUMAIBHOCTI, COLiadbHOI JOLIIBHOCTI Ta
0OTpYHTOBAHHOT 3aKOHOCTI IMPOCKTY.

VY KOHTEKCTi BH3HAYEHHsS POJi HOPMOTBOPYOCTI, MPEACTABISE NOKTPHUHANBHUHI iHTEpec nediHiuig
TeXHIKM TpaBoTBopuocTi B KaHaxi, miJ SKOIO pO3yMi€ThCS SK CYKYMHICTh METOAIB, MPAaBWJI 1 MpUHOMIB
HaJaHHS 3aKOHY 1 JIEJIETOBAHOMY aKTy ONTHUMAIBHOI MOBHOI (hPOPMH, JIOTIUHOI CTPYKTYPH 1 JOCSTHEHHS
HAayKOBOT ICTHHHOCTI $10T0 3MiCTy, TaK if MPaKTUYHA AISUTFHICT 10 1X pearizarii .

Ha nam mormsia, y wii gediHinii MiCTHTBCS HH3Ka NpPOUEAYp, IO Mae€ HpsME BiIHOLIEHHS 10
CTamiitHOI XapaKTEPUCTHKH HOPMOINPOEKTYyBaHHs. Hacammepen, 1ie SK 1 HaJSKHUTh y JIOTIYHOMY CEHCI —
nepiia yactuHa aeiHimii, 110 Bigoopakae CyKyImHICTh METO/IIB, IPAaBUJI 1 IPUHOMIB (FOpUAMYHA TEXHIKA. —
ABT.) HalaHHS 3aKOHY 1 JICJIETOBAaHOMY aKTy ONTHManbHOI MOBHOI (popMHu (JTIHIBICTUYHUE KpUTEpiil. —
ABT.), JOTIYHOT CTPYKTYpH (JIOTiYHWH KpuTepiil. — ABT.) 1 AOCSATHEHHS HAYKOBOI iCTUHHOCTI MOTO 3MiCTy
(moxTpuHamRHUN KpuTepii. — ABT.). Takum uYmHOM, OaymMo, M0 CTadiifHA XapaKTePUCTHKA
HOPMOIPOCKTYBaHHSI HpEACTaBiIsi€ cO00I0 0araToIUIaHOBUN MpOLECYaNbHO-IPOLEAYPHiA (EeHOMEH, IO

! Ka6pimes, C.B. Texuuka npaBotopuccTsa B Kanase. <http:/cyberleninka.ru/article/n/tehnika-
pravotvorchestva-v-kanade#ixzz3nZfNdo>.
? Marleau, R., Monttpetit, C. (ed.) (2000). House of Commons Procedure and Practidgawa, 17.
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BKIIIOYA€ 10 ceOe HU3KY il JIHTBICTHYHOI, JIOTIYHOI Ta JOKTPHUHAIBHOI CIIPAMOBAHOCTI. Y MiACYMKY LSt
rpyna (akTopiB-KpuUTepiiB 3a0e3reuye HEOOXIMHHMH pe3yNbTaT y BHIIAAl COLiajdbHO-MaTepialbHOTO
cy0OcTpaTy — MATOTOBKY MPOEKTY HOPMATHBHO-TIPABOBOTO (3aKOHOIABUOTO) AKTY.

[Ipupoano, M0 HAa TOYATKOBOMY €Tarli HOPMOIIPOEKTYBaHHs, KOJIM NPEAMETHO-00’ €KTHUH KOMILIEKC
CYCHUIPHUX BiZHOCWH, 110 OOpaHWil UIi HOpPMAaTHBHOI perJlaMeHTallii Ta BpEryJIIOBaHHS, HEOOXiTHO
BHPA3WTH y BUTJIANI CJiB, IO HECYTh CEMAHTHYHE HABAaHTAXXCHHS Ta CTHMOJIOTIYHHHN 3MICT, IpaBHIIa
IOpUANYHOI TEXHIKH TPaloTh TOJOBHY poOJib. lIpudoMy ocTaHHI TOBHHHI TMpAIfOBATH, BHUXOISYH 3
JOCSITHEHHS IPUHIIMITY ONITUMAJIbHOCTI TEKCTY.

B sxocti mpukiagy Mo)KHa HaBeCTH OJWH 3 (yHIAMEHTAIbHUX MPUHIUIIB KaHAACHKOI IOPUAMIHOI
TEXHIKHM: JaKOHIYHICTh HOpMU. [HImmME cioBamu: «OmHA CTATTS — OfHA ifes». Tak, oguH 3 KaHAACHKUX
nericriB, Driedger E.A., anami3yroun Takuil miaxif, BBakae, Mo «30JI0TE MPaBUJIO IOJIATAE B TOMY, 00
PO3MOMIINTA MaKCHMAaJbHO 1HTECJIEKTyalbHE HABaHTa)KEHHs Ha TOYHO pO3paxoBaHiil omopi, ToOTO
BUPAKATHCS 32 JOTMOMOTO0 SIKOMOTa MEHIIOT KilTbKOCTi CTiB» . APryMEHTYIOUH CBOIO IIO3MILIO, e aBTOpP
CTpaBeIJIMBO BBaXKae, 10, MMO-IEpIIe, CTATTS BUCTYIAE B SKOCTI 0a30BOi JIOTiYHOI OMHMII 3aKOHY. Tomy
BOHA, TIO-Apyre, MOBHHHA MPEICTABISTH COOOI0 SKYCh KOHIENTYaJIbHY 1 HMiICYMKOBY €IHICTb. 3BiACIIIS, MO-
TpeTe, KO’KHA CTATTS MIOBHHHA YTBOPIOBATH BiMIITOBITHY OJUHUITIO 3aKOHOIaBUOT YMKH. A BUXOJISIYH 3 i€l
KOHCTaHTH: a) «HE MOYKHA, 100 OJHA 1 Ta K CTATTSA MICTHJIA TIOJIOKCHHS, [0 HE MAIOTh MPSMOTO 3B'SI3KY
MiX c000I0»; 0) HE MOXKHA TaKOX, «I[00 B CTATTi MICTHIIUCS 3aHAJTO YHUCICHHI TIOJOXKCHHS, HABITh SKIIO
1T TIOJIOXKEHHSI € 0€3IM0CePENHBO TIOB'sI3aHUMHU MK c00010. Kparte ix po3moaiiuTé 3a pi3HUMH CTaTTSIMI).
Kpim ToOTr0, pO3pOOHHMKH MMOBHHHI HamaraTucs, o0 CTaTTS 3aKOHY CKJIaaajacs 3 OJHOTO PEUYEHHS, Iie
MoJIeTHIye, To-mepiie, ii ToymMadeHHs, a, Mo-Apyre, ii 3acrocyBaHHS. IIpudoMmy, TOYHICTH 3aBXKAU €
JOPEUHOI0 B MOBi 3aKoHOMaBIs . Takuil MiAXi crpuse NOriuHil ONTHMi3aLii TEKCTy NPOEKTY, HOro
CEMaHTHYHIHN TTOCIITOBHOCTI Ta HAJICKHOMY €TUMOJIOTIYHOMY HaBaHTAXEHHIO, POOUTEL HOTO OUIBII YiTKUM,
CTPYKTYpPOBaHHUM, SICHUM Ta CTBOPIOE YMOBH JAJISI HOTO O1NIBII JIETKOTO CIIPHUHHATTA.

Pasom 3 THM, 3BepTaeThCs yBara Ha Te, IO Taka TEXHIYHICTh, TOOTO (PaKTHYHO TEXHIYHA
ONTUMAJIbHICTh, Ma€ cBoi Mexi. Tak, kaHaacekuil mociignuk Philippe Hallee BBaxkae, 1mo «3akoH — Iie,
HacamIepes, croci0 KOMyHIKaIli» 1 MpaBuiia IOPUANYHOI TEXHIKK € Jniie (GopMabHUMU IPUHOMaMH 3a
JOTIOMOTOI0 SIKUX 3aKOHONPOEKT MOXKE CTAaTH 3aKOHOM. TeXHiKa MpaBOTBOPYOCTI Y KaHA[IIB IOJSITaE B
«MHUCTEITBI MPaBUIBHOIO CTBOPCHHS 3aKOHIB», TOOTO CKJIaJaHHS TEKCTIB, 110 «MaTh (HOpMY, HAHOUIBIII
MIIXOIATIY IS 3aCTOCYBAHHS, M0 BHPa)Ka€ BOJIO 3aKOHOMABIYI 1 34aTHY OyTH 3pO3YyMIIOIO 1 TIPHHHSTOI
BCIMa».

BigHocHO ¢opmu 3akoHy (IO € MEPBHHHO (HaKTHYHO HOro MpoeKkToM. — ABT.), IO 31aTHa OyTH
3pO3YyMIJIOI0 1 TIPUHHATOI BCiMa 4YiIeHAMHU JIEP’KaBHO OPraHi30BaHOTO CYCIIUIBCTBA, CJIiJ] HATOJOCHTH Ha
ToMy, 1m0 B KaHami CTBOpEHO IOCHTH COJIJTHI YMOBH JUIsI caMe JIEeMOKpaTu3allii SK IpaBOTBOPYOCTI B
LiIOMY, TaK i 3aKOHOMIPOEKTYBaHHS, 30KpeMa.

Crtiy HaroJIOCWTH Ha TOMY, IO Ha TJIi 0aratboX AEMOKPAaTHYHUX KpaiH CBITY, IO BXKE JTaBHO IMOYAIIN
BHUKOPHUCTOBYBaTH Pi3HI MEXaHI3MH 3aJydeHHS HACEJICHHS JO Vy4JacTi B OOTOBOPEHHI IIPOCKTIB
HOPMAaTHUBHHX aKTiB Ta MPUAHATTI BAXKJIMBHX LIS CYCINbCTBA pilieHb, KaHana 3aiiMae ocobnuse micte. Lle
00yMOBIICHO HU3KOIO (aKTOPiB, Cepell IKUX CJIiJ Ha3BaTH TaKi:

1. Il nepxaBa € OgHUM i3 3pa3KiB JIeTaabHOI HOPMATHUBHOI Ta TEXHIKO-IOPHIWYHOI periamMeHTarlii
npoIecy TPOMaICKKUX KOHCYJIbTALil MPY MiArOTOBILI NPOEKTiB HOpMAaTHBHUX akTiB. Tak, me y 1999 poui
npeM'ep-miHicTpom Kanaau ta npem'epaMu npoBiHuii i Teputopiit Kanaau 0y mianucanuit gorosip «lIpo
COIIJIBHAI COI03», B SIKOMY BOHHU B3sUTH Ha ce0c 3000B'I3aHHS «3a0€3MEYUTH PiBHI MOXKIUBOCTI IS
KaHa/IIB B MUTAHHSIX IEP)KaBHOI MOJITHKH, PealbHOI ydacTi B OOTOBOPEHHI 3aKOHOIIPOEKTIB, 00 MaTH
3HAYHMI BHECOK B COLianbHi mpiopurerny’. Taka mo3uiis my6IiuHOT BIay CIpHsA CYTTEBil aKTHBI3ALIi
MoTHuBalii rpomansH Kanamu 10 ydacTi B Takiil CycniapHIN AiSUTBHOCTI.

" Driedger, E.A. (1982). A Manual of instructions for legislative and legal Writing. Book Two. Department of
Justice Canadal67.

? Driedger, E.A. (1982). A Manual of instructions for legislative and legal Writing. Book Two. Department of
Justice Canadal 70-175.

3 Hallee, Ph. (2010). Evolving Legislative Design. The Loophole. Journal of Commonwealth Association of
Legislative Counsel, 4,1.

* On social alliance. <www.unionsociale.gc.ca> (2015, >xoBTeHs, 05).
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V tomy x poui ypsn Kasanu npuitass JIMpeKTHBY IO 3acaiy PeryIsSTOPHOI HONITHKH', OCHOBHOO
TEJICOJIOTIYHOI0 JIOMIHAHTOIO SIKOT cTano Oa)kaHHS TapaHTyBaTH rpomajisHaM KaHaaw, 110 BUKOPUCTAHHS
PETYIIOI0YHX TIOBHOBRXCHL YPsAYy MMOBHHHO MPHU3BOJWTH 1O HAHOIMBIIUX BHUTOA JJIS KaHAJCHKOTO
CYCHUIIbCTBAa. A AJs LBOrO KaHaili, HacamIepen, MOBHHHI MaTH peajbHy MOXKJIHMBICTH B3ATH Y4acTb Y
po3pob1i abo 3MiHI HOpPMATHBHUX NpaBWJI Ta HOPMATUBHHUX MpOrpaM. A Biaga NMOBHWHHA, MO-TIEpIIE,
MPOJCMOHCTPYBATH, 110 IpodjieMa abo PU3UK ICHYE, a, MO-Apyre, MPOJAEMOHCTPYBaTH, 10 (emepaibHe
BTPYYaHHS ypsIy € BUIPABJIaHUM 1 PETYIIIOBAHHS, IO MPOMOHYETHCS, € KPAIOI0 ATbTEPHATUBOIO.

Kpim Ttoro, B JlupekTtuBi mHpo 3acaiW pPErYISITOPHOI MOJITHKA BHUOYIOBYBABCS BiANOBIIHUIMA
COITITBHO-TIPOITECYATbHAN JIAHITIOMKOK 1 3a3HAYAJI0Ch, I10:

A) ipaBoBe perymoBadHs B KaHasi € KIIIOYOBUM 1HCTPYMEHTOM JEP>KaBHOI MTOJTITHKH;

B) BOHO BHKOPHCTOBYETBCSI 3 METOIO 3aXMCTY 3H0POB's, OC3MEKH Ta HABKONUIIHBOTO CEpelOBHIIA
KaHa/IiB;

B) Pa3om 3 TiM, peryiroBaHHs € HEOOXiTHOI OCHOBOIO PHHKOBOI €KOHOMIKH;

I') Jlibepamnizarmisi puHKY X0Y 1 MPU3BOAUTH OO 3POCTAaHHS, aJie MiJIBUILY€E HECTaOlIbHICTh B COLIyMi
Ta EKOHOMIIIi — TOMY PUHOK HOTpeOy€e MOCTIHHOTO MOHITOPHHTY 1 CBOEYACHOMY BTPYYaHHI JIEpKaBH;

I’) Ane Take BTpyJaHHS € HCOOXITHMM Ta MO3UTHUBHUM, 00 IpH HEOMY JepkKaBa 3HIDKYE Oap'epu B
TOPTiBII, IIJSIXOM BHPIBHIOBAHHS 3 TOPTOBUMH ITAPTHEPAMH, YTOYHIOE YMOBH IS BUKOPUCTAHHS HOBUX
TIPOYKTIB, HOCIYT i TEXHONOTIH, a TAKOXK CIIPHSE HOBUM iHBECTHIILsM .

Takox Gyno mpuitesTo KepiBHAITBO 10 e¢(DeKTHBHOMY MPHIHSATTIO HOPMATHBHHX aKTiB', B SIKOMY
Oynu BU3HAYCHI HE TUTHKU ITiUTI, IPUHIMITA Ta METOIM, IO 3aCTOCOBYIOTHCS YPSIIOM IS MIATPUMKH Ha
BHCOKOMY PiBHI SIKOCTI IPUHHATHX akTiB, ajie i 3aikcoBaHa i pojb IPOMAICHKOCTI y JOCATHEHHI TaKMX
AKICHUX mapameTpiB. Tak, HaNpUKIa, MIPUHIUIN AOLIIEHOCTI, 30KpeMa, MIPHUITyCKaIOTh 3aXUCT CYCIIIbHUX
iHTEepeciB 1 JMEeMOKpaTUYHHUX ITIHHOCTEH, BUKOPHWCTAHHS 3HAHb, HaKOMWYeHHMX KaHamom Ta IHITUMH
KpaiHaMu, a TAKOXK PO3BUTOK CIIBPOOITHUIITBA, TAPTHEPCHKHUX BiTHOCHH Ta €()EKTUBHUX MPOIIECIB.

Kpim toro, y xoxxHomy MiHicTepcTBi Kanaan Oynu npuiinsrti cBoi KepiBHUITBa Ansi €peKTHBHOTO
3aJIydeHHs IPOMAACHKOCTI [0 MPOLECY MPUIHATTS PilllcHb, 3 ypaxyBaHHSAM cremudiku iX isIbHOCTI'.
Takum ymHOM, Oyna 3a0e3ledeHa peallbHa YYacTh I'POMAJSIH y IUX BXKIHUBHX IMPOIECAX, MO CIPHLIIO
MiJBUIICHHIO iX COIaJIbHOI MOTHBAIlii Ta BiIMOBIAaIHHOCTI MO0 OOTOBOPEHHS MPOCKTIB HOPMATHBHO-
MIPaBOBUX aKTiB.

Pazom 3 TEIM, CITiZT HATOJIOCUTH, IO AKOICh €AMHOI (GOPMYITH MMPOBEACHHS KOHCYIBTAIlIN TYT HE ICHYE.
BaxnuBicTh 1 3HaYeHHS NPOLEAYPH NPOBEICHHS KOHCYJBbTALIN 3aleXaTh HE TIIBKH BiJl CAMOTO NPOEKTY
HOPMAaTHUBHOT'O aKTa, a TAKOX BiJ] YHMCIa 3alliKaBICHUX 0Ci0 1 TPy, M0 MPOSBISIOTH JO HHOTO iHTEpEC.
Tomy mpornieypa KOHCYIbTAIId MOXE TPOXOJUTH K JIOCUTh IIUPOKO (HANPHUKIIAM, 38 YYacTIO 0araTbox
3aIliKaBJICHUX CTOPiH Y YHUCICHHUX PETiOHAX 3 3alydeHHSM 0aratboxX HEYPSIOBHUX aKTOPIB Ta aKTHUBICTIB),
TaK ¥ OLIbII CKPOMHO (HANPHUKIA, 33 YYaCTIO TIJIbKH MEBHUX T'PYII 1 PETiOHIB).

Skimo, Ha MYMKY MiHICTEpPCTBA, YXBaJIEHHS aKTy € HAHKpaniuM 3aco00M JOCATHEHHS IIJIEeH, M0
CTOSITh TIEPEX YPSIIAOM, TO MIHICTEPCTBO 3aITyCKa€ iCHYIOUHH IPOIeCyaTbHUH JIAHITIOKOK OpTraHi3amiifHux
3ax0fiB — TOOTO iHILiIOETHCS MpOLEC MIAHYBaHHS Ta MPOBEICHHS MyOJiYHUX KOHCYJbTALIN TaKOTO aKTy.
[TotiM BOHO cKiagae caM MPOEKT HOPMATHBHOTO aKTa, a TAKOX KOPOTKUH 3BIT 3a pe3ybTaTaMHi BUBYCHHS
MOJKJIMBUX HACTIIKIB NPUHHATTS HOPMATUBHOTO akTa. Llei 3BIT sBjsiE c000I0 He (HOpPMaIbHMIA, a TIEBHUM
JOKYMEHT, 00 B HbOMY MOSCHIOETHCS, SKMM YMHOM IPOEKT aKTa BiAMOBiJa€ BCIM BUMOTraM IOPHIMYHOL
TexHikM (MOBa, HAIpWKIaA, HIe Npo aHami3 BUTpPAT y 3iCTaBICHHI 3 OUYIKYBaHMMH pE3yJIbTaTaMH,
QTbTCPHATUBHUX PIMICHHSX 1 T. 1.). KpiM TOro, B KOPOTKOMY 3BIiTi 3ramye€Tbcsl MPO KOHCYIBTAIIii,
MIPOBEJICHI paHiiIe (3 YTOUHSHHSM CTOPiH, AyMKa SKHX OyJjia BpaxOBaHOIO, CYTI iXHIX MPOITO3HUIIIH, a TAKOXK
3 BKa3iBKOIO Ha Te, SKMM YHHOM IIi TpOMOo3uLii OyJdW BHKOPHCTaHi), a TaKOX HAaBOAUTHCS IEpeIiK
OYiKyBaHUX HACTIAKIB B IPUHHATTS TPOEKTY aKTy.

To6T10, MOXKHA TIEpEKOHATHCS, IO ITiIX11 OPTaHiB MyOIivHOI BIaIy 10 KOHCYIBTAIlH 3 TPOMAAKICTIO
€ CepHO3HUM Ta CIPSMOBaHHI Ha OTPUMAaHHS KOHCTPYKTUBHOT'O pE3yJIbTaTYy.

! ue.: Government of Canada Regulatory Policy, November 1988w.canlii.org> (2015, sxoBTeHs, 05).

? Ilue.: Government of Canada Regulatory Policy, November 1989w.canlii.org> (2015, sxoBreHb, 05).

* Guidelines for Effective Regulatory Consultations. <www.tbs-sct.gc.ca/rtrap-parfa/index-eng.asp> (2015,
JKOBTEHB, 05).

* ., nanpuxnax: The Health Canada Policy Toolkit for Public Involvement in Decision Making 2000.
<www.hc-sc.gc.ca/ahc-asc/pubs/_public-consult/2000decision/index-eng.php> (2015, xoBTens, 05).
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CBigOUTBOM TpaHCIAPEHTHOCTI AOCHIIKyBaHOTO Tpollecy € i Te, M0 KOPOTKHH 3BIiT 3a
pe3yibTaTaMi BHBYCHHS MOXKIMBUX HACTIAKIB MPUHHATTA akTa MonepefHbpo myOsikyerscs B Canada
Gazette 1 po3MIIIYEThCS HA IHTEPHET-CAWTI MiIHICTEPCTBA, BiAIOBITAIILHOTO 32 MIPOBEICHHS KOHCYIbTAIIIMH,
TOMY BiH BUCTYyNa€ e(peKTUBHIUM iIHCTPYMEHTOM IMPOBEACHHS KOHCYJIbTAIIiH.

BignoBigni opranizaumiiHi Ta OpraHi3amiiiHO-PaBOBI KPOKH IIOMO TAKUX NPOCKTIB NpHAMae i
mybsivyHa Biama. Tak, BiANOBiMaNbHI MPAIliBHUKH MIiHICTEPCTB 3000B'sI3aHI IMPEACTABUTH ITONICPEIHIN
BapiaHT KOPOTKOTO 3BiTY B YTPaBIiHHA 3 PO3TJISLAY peryiaMeHTiB biopo TaemHoi pamn Kanamu i otpumaru
BiJl HHOTO IPOIMO3HUIIil 3 MPHUBOAY CBOTO MPOEKTY. 3a BUHATKOM OCOOJNMBUX BHUMAIKIB (SIKIIO B MPOEKTI
nependauyeHo OFOKETHI BUTPATH), 10 momnepeanpoi myosikarii B Canada Gazette, BCi IPOEKTH MMOBUHHI
OTPUMYBATH CXBAJICHHS BiJ KOMITETy BiAMOBimHOro oprany (muHi ne Pama Kasmaueiictsa)'. ITomepemms
myOJiKkallis mepeciiaye ACKiIbKa I[iJIed: a) HaJaTh BCIM, XTO IIKABUTHCS TPOCKTOM aKTa, MOXKJIHUBICTBH
BHECTH CBOI MpPOMNO3MLii; 0) BWU3HAYMTH, UM 3 yciMa 3aliKaBICHUMH CTOpPOHaMH OyJH TpPOBEICHI
KOHCYNbTAIil; 1 B) TEpPEBIpUTH, SKOIO MIpOI TIPOEKTOM OYyJM BpaxoBaHI pPe3yJbTaTH ITOYATKOBHUX
KOHCYJIbTAIIiH.

[lix yac momepeAHBOrO OMYyOJiKYBaHHSI MPOCKTY HOPMATUBHOI'O aKTa 3aiHTEPECOBAaHUM CTOPOHAM
HagaeThes Aesikuii Tepmid (Bix 30 mo 75 mHIB) TSI TOTO, OO BOHW MOTJIA BUCIIOBHTH CBOIO TOUKY 30Dy .

IcHye cremianbHMA YpSAAOBHM 1HTEPHET-TIOPTAJ, IMO MPUCBIYCHUN KOHCYNIBTAIISM, B SIKOMY
3a0e3MeYyeThCs JOCTYI 3a MPUHIUIIOM «EIXWHOTO BiKHa» 10 MEPeNiKiB KOHCYNbTAIiH, 10 MPOBOASTHCS 1O
BCiM MiHICTEpCTBaM 1 BimoMmcTBaM. KpiM TOro, momaTkoBO MO)KHa OITyOJIIKYBaTH CBOi IMOOaKaHHS Ha
iHTepHEeT-caliTi MiHicTepcTBa foctumii Kananu, mo € BiAMOBIAaIEHAM 3a KOOPAMHAINIO BCHOTO IPOIIECY
HopMmoTBopuocTi B Kanani. ¥ MiHicTepcTBi I0CTULIIT € crienialbHUH BiJaij, SKHH TPOBOANUTE OLIIHKY SKOCTI
y4acTi TPOMaChKOCTI B mporueci KoHCynbTaliid. CTyIiHb 330BOJIEHOCTI TPOMAJICHKOCTI ypaxyBaHHIM X
TYMKHU TIPH OCTaTOYHIN pemakilii IMpoeKTy HOPMATHBHOTO aKTa PO3TIIANAIOTHCS IPH CIIYKO0BOI arecrartii
BiJIMTOBITHUX CITiIBPOOITHUKIB MiHICTEPCTB.

Crnin 3a3HaUMTH, MO UIA YCHINIHOCTI KOHCYJBTAalid MK ypsSAOM 1 3allikaBICHUMH CTOPOHAMU
MMOBUHHI MIATPUMYBATHCS IIOCTiHHI, KOHCTPYKTHBHI Ta mpodeciiiHi BigHOCHHH. KepiBHHMIITBO IO
¢(EeKTHUBHOMY MPHUHHATTIO HOPMATHBHUX AaKTIB BCTAHOBIIIOE BIAMOBIAHI IPHUHIUIMN, SKI € IEBHUMHU
rapaHTiIMU CTBOPEHHS TaKUX BiIHOCHH. [0 HUX BiJHOCSTHCS MPUHIMIIK BiAKPUTOCTI, YECHOCTI i IIMPOCTI,
MIPO30POCTi, MOKA3HOCTI YJacCTi, BIATIOBIIaTLHOCTI.

2. B Kananmi icHye BiAmOBigHA CHCTEMa IMATOTOBKHM 1 HABYAHHS IOPUIUYHIN TEXHIKHA. Y BHIIHUX
HaBYAJIBHUX 3aKJaJaX BOHA HOCHUTH 3arajlbHUH O3HAaHOMIIOBAJLHMN XapakTep abo € ¢parMeHTapHOIO
(HampuKian, BUBYCHHS TPaBUJ CKJIaJaHHS KOHTPAakKTiB). Y MiHicTtepcTBi toctuiii Kanaau BoHa HOCHUTH
OLTBIIT TTOTTIMOJICHUN XapaKTep.

I me Ha (oHi yHIKATBLHOCTI JEep>kaBHO-TIPABOBOTO po3BUTKY Kamamm, mo oOyMOBIIEHA, IO-TIEpIIE,
CHIBICHYBaHHSIM JIBOX MPaBOBHX CHCTEM — KOHTMHEHTAJIBHOTO 1 3arajbHOrO IMpaBa; Mo-Apyre, HasBHICTIO
nBOX oOQImHHNX MOB: aHTIIWCBKOI Ta (paHITy3pKOi; IO-TpeTe, BiacyTHicTIo B Kamami crammapTis
BHUKJIQIAHHS, 3arajbHUX IS BCIX FOPUIWYHUX MIKiJ, HACIIIKOM YOTO € T€, MO HaBYaJIbHI IOPHAMYHI
3aKy1aju, mo GYHKIIOHYIOTh B KOXKHiil 3 10 MpoBiHIIii, € BiTbHUME Y BUGOpPI HABYAIBHUX IPOrpaM .

IOpunuuna oceita B Kanaxi, B OCHOBHOMY, € aKaJeMi4HOI — CTYAEHT IIOBHHEH OBOJIOIITH
3araJbHAMHU KOHIICTIIISIMH 1 IPUHIUIIAMH TIpaBa. OO0B'I3KOBUMH TUCIHUILTIHAMHA €: KOHCTUTYIIIHHE TIPaBO,
KpUMiHaIbHE MPaBo 1 CyA0YMHCTBO, UBUIBHE MPABO 1 MpOIIeC, aAMiHICTpaTHBHE, TOJIATKOBE NMPaBo Ta iH. Y
KO)KHOMY IOpHIMYHOMY (akynpTeTi 151 0a30Ba mporpama JOMOBHIOETHCS (PAaKyJIbTATUBHUMH KYpCaMH:
MDKHApOJIHE TIPAaBO, €KOJIOTIYHE MPaBo, KOMi3iiHe mpaBo 1 T. 1. J[o iX 4mcna BIAHOCATHCS 1 IPOTPaMH, III0
MOKIIMKaHI JaTH CTY/ICHTaM IMOYaTKOBI HABUYKH IOPUAMYHOT TEXHIKK. B paMkax JaHUX mporpam CTyICHTH
JPYTOro Ta TPETHOTO KYPCiB PO3POOISIOTH i CKJIAAalOTh MPOEKTH LUBUIBHUX 1 TOCMOJAPCHKUX JOTOBOPIB,
MO30BHUX 3asB Ta 3aKOHOMPOEKTIB. Tak, HampWKiIaJ, OJHA 3 Kpamux MOpHUIUYHUX mKin Kananw,
VYuisepcurer McGill, npornoHye CBOIM CTyeHTaM KypC 3 IOPUANYHUX TEKCTIB, IKUl BUMAarae BiJl CTYICHTIB
BUBYEHHS PI3HUX JOKYMEHTIB 1 OBOJIOAIHHS HaBMYKaM 3 iX MiAroToBKW. IIpu IIbOMYy OCHOBHE 3aBIaHHS
MOJISITa€ B TOMY, 1100 HABYMTH CTYJCHTIB 3HAXOAWTH OOIPYHTOBaHI i MparMaTH4Hi PIlIEHHS CKIaIHUX
npoOJeM i cyrepedoK, BUKOPUCTOBYIOUH TIOMUIIKH B IOPHIUYHUX JOKYMEHTax. barato mutanb 10puaHIHOT

! Ka6prmes, C.B. JleMokpaTH3arus mpaBoTBopuccTBa B Kanase.
<http://cyberleninka.ru/article/n/demokratizatsiya-pravotvorchestva-v-kanade#ixzz3nZekIvEZ>.

? Kabbimes, C.B. JleMokparnsawust mpaBoTBopuectsa B Kanae.
<http://cyberleninka.ru/article/n/demokratizatsiya-pravotvorchestva-v-kanade#ixzz3nZekIvEZ>.
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TEXHIKH BHBYAIOTHCA B PAMKaxX 0a30BHX KypCiB 3 IUBIILHOTO MPaBa Ta IPOIECY .

Ha BimMiay Bim mporo ATa0achbKuii YHIBEPCHUTET PO3POOMB CHEIlialbHYy IPOrpaMmy MiATOTOBKU
daxiBuiB 3 BHIauelo AWILUIOMIB 3 HOpMOTBOpuocTi.. Taka IIporpama mepenbadae IIHOOKE BHUBYCHHS
MPUHIMIIB HOPMOTBOPYOCTi. BOHa cTaBUTH 3a METy MiATOTYBaTH CIyXadiB IO CaMOCTIHHOI poOOTH 3
HaNMCaHHS HOPMAaTHUBHUX TEKCTIiB, 030pOITH iX TTIMOOKHM Ta CUCTEMHHM PO3YMiHHSIM MPOLECY i O1IBIIOI0
BIICBHEHICTIO YV CBOIX CHWJaX. BaKJIMBOIO MpakceosoridHOo0 CKiIamoBoio [Iporpamu € Te, mo ii ciryxadi
MIPAITIOIOTh 3 HACTABHUKOM-JIETICTOM 1 MalOTh MOXJIMBICTh O3HAHOMHTHCS 3 TyMKOIO OLJIBIN JTOCBITICHUX
kouer. [Iporpama po3paxoBaHa Sk Ha THX, XTO TUIbKM IIOYWHAE CBOIO Kap'epy HOPMOTBOPLS, 1 XTO TUIBKU
me 30UpaeThCcs BCTYNHTH HA IEH NUIAX, a TaKOX IOCATOBHUX OCi0 BCIX pIBHIB B OpraHax JEpKaBHOTO
YIpaBIiHHS, HEYPSAIOBUX YCTAHOBAX, IO 3aiMAIOTHCSI HOPMOTIIPOEKTYBAHHSAM 1 HOPMOTBOPYOCTIO.

31 cBoro Ooky MinictepctBo toctumii Kanamm opranizyBano BHYTpilIHIO 0a30By Hporpamy
MiJTOTOBKY T0 CKJIAJaHHIO 3aKOHOIMPOEKTIB JJII THX CBOIX CHIBPOOITHHKIB, XTO BIIEpIIE MPUCTYIAE IO
PO3pOOKH 3aKOHOMPOEKTIB. Y 3MicT 0a30BOi MporpamMu MiATOTOBKHA BXOASATH HACTYITHI KypcH MPOdiabHOL
cupsimoBaHocTi: 1. Ponp yknamawa 3akoHompoekTiB. 2. OCHOBHI HaBUYKH CKJIAJaHHS 3aKOHONPOEKTIB. 3.
TnymadeHHs 3aKOHOJABCTBA. 4. 3aKOHOAABUMH Mpouec. 5. PerynatusHuil npouec.

It po3BUTKY MpodeCiHHUX HAaBHUYOK OUTBIN JTOCBITYCHHX PO3POOHHKIB 3aKOHOTIPOEKTIB, & TAKOX
MapIaMEHTCHKUX IOPHCTIB, IO PETYIAPHO BiABIAYIOTH KypCH, OpraHi3oBaHi MIiHICTEpCTBOM IOCTHIIIT
Kananu, icHye iHma mporpama, IO CKIQJAeTbesi 13 cepii ceMiHapiB 3a METOAWKU CKJIaJaHHS
3aKOHOIMPOCKTIB, I1HQOPMAIIHHUX CECii, NPUCBIYCHMX 30BHIIIHIM YHHHHMKAM, [0 BIUIMBAIOTh Ha
CKJIaZlaHHS 3aKOHOIIPOCKTIB (HANpPWKIAd, TaKWM, SK HEIaBHI TMPENEICHTH, HOBE 3aKOHOMABCTBO abo
ypsiIoBa CTpaTeris).

To06T0, MOKHa 3pOOUTH BUCHOBOK, 110 MiHicTepcTBOM tocTHLii KaHaay mpuIinseThesl CyTTEBa yBara
MIArOTOBII MaMOyTHIX JICTICTIB Ta MiABMINEHHIO KBamidikaiii (axiBIiB-JIEricTiB, II0 BXE 3aliMarOThCs
HOPMOIPOCKTYBaHHSIM.

Bucnosku. IlpoananizyBaBin aocsin Kananam B HOpMONIPOEKTYBaHHI Ta HOTO poiib 1 3HAUYEHHS IS
CTaHOBJICHHSI HOPMOTBOPYOCTI B YKpaiHi, MO’KHA JIATH HACTYITHUX BUCHOBKIB:

- y THOCEOJIOTIYHOMY KOHTEKCTI TBOpYa pEIeNIlis 3apyOiKHOTO IOCBITy B pI3HHX cdepax
COLIIAJIFHOTO HTTS € TPEHJIOM CyYacHOTO CBITOBOT'O PO3BUTKY, a pelelLis 3apyOiKHOTO AOCBiAy Ha piBHI
HOPMOIIPOCKTYBAJIBHOI (3aKOHOIIPOECKTYBAIBHOT) MISUTBHOCTI € 3al03WYCHHAM 3aXiTHUX TIPOIECyabHO-
MIPABOBHX IHCTPYMEHTIB B c(epi HOPMOTBOPEHHS Ta 3aKOHOTBOPEHHS, 10 € JAETCPMIHOBAHOI IPABOBOIO
rio0aiizawiero;

- Y OHTOJIOTIYHOMY acIeKTi 3all03MYeHHsI 1HO3eMHOTO AOCBiAy B cdepi HOPMONPOEKTYBaHHS HE €
BIIaCHE pElENIli€r0 paBa, TOOTO MPAaBOBUX HOPM, a BUCTYIIA€ 3aII03WYCHHSAM IPOIIECYaTEHO-TIPOIIEIYPHUX
HOPM 1HO3eMHOI Jep’kaBu B cepi HOPMOIIPOCKTHOI (3aKOHOMPOEKTHOI) MIsSUTBHOCTI, a TO4HIIE B cdepi
IOPUIMYHOI TEXHIKH, fKa TYT TIYMAa4UThCS y IIUPOKOMY PO3YMiHHI — TaKkUM UYWHOM, 3IIMCHIOETHCS
3aI03WYEeHHS €JIEMEHTIB IHIINX CYYaCHUX ITPABOBHUX CHCTEM;

- aKCIOJIOTIYHWU TIOTEHIiad 3alo3WYCHHS 1HO3EMHOTO JOCBiAy B cdepi HOPMOMPOCKTYBAHHS €
OaraTomaaHoBUM, Pi3HOPIBHEBHUM, BiH Ma€ CyTO BHYTPIIIHI IIEpEeBary, a TaKOK BOJIOJI€ MIKHAPOIHUMHU Ta
rI00AILHUMHU XapaKTEePUCTHKAMU;

- Bubip Kamanm mist 3amo3wdeHHs ii TOCBimMY B cdepi HOPMOIPOCKTYBAHHS OOTPYHTOBYETHCS THM,
oo [g AepkaBa HE TIIBKM Ma€ OJHY 3 CaMUX HECyNEpewIMBUX CHCTEM 3aKOHOAABCTBA B CBITI, a U
BUpOOMIA CYTTEBI TEOPETHKO-METOAONOTIYHI Ta TEXHOJOTIYHI MiAXOOW [0 IOPUAWYHOI TEXHIKH B
npodiabHiH chepi;

- nocsig Kanamu B chepi HOpMONPOEKTYBAaHHS € BaKIMBHM i YKpaiHM 3 JICKUIBKOX HAMpsMiB,
cepel SKHX OCHOBHUMH € Taki: a) 3IIHCHEHHS HOPMOIIPOEKTYBANbHOI MisuIbHOCTI mpodeciiHuMu
(haxiBusgmu-nerictamu; 0) BUPOOJICHHS YITKHX 1 HE3MIHHUX METOJIOJIOTIYHHUX Ta TEXHOJOTIYHUX IiAXOMIB
0 TaKoi JISUTBHOCTI 3 iX OOKy; B) 3aJly9CHHS ITUPOKUX BEPCTB HACEICHHS 3 METOI0 TPOMAJICHKUX
KOHCYJIbTallii MpH MiATOTOBLI MPOEKTIB HOPMATUBHHUX aKTiB Ta JAeTallbHAa Jep)KaBHA periaMeHTaris i
HOpMAaTHUBi3allisl Takoi JisUTBHOCTI; T') CTBOPEHHs BiIIOBiAHOI CHCTEMH HABYaHHs IOPHIUYHIN TeXHili, B
TOMY YHCIIi i HOPMOTIPOSKTYBAHHIO JUISI CTY/ICHTIB B IOPUINYHAX BUIINX HaBYAJIHHUX 3akmanax Kanamu, a
TaKOX IS JIETICTiB B cucteMi MiHicTepcTBa roctuitii Kanaaw.

! Ka6pimes, C.B. JleMokpaTH3arius mpaBoTBopuccTBa B Kanase.
<http://cyberleninka.ru/article/n/demokratizatsiya-pravotvorchestva-v-kanade#ixzz3nZekIvEZ>.
? Ilu.: Athabasca University<http://www.athabascau.ca/>.
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HaTania YepegHuk
KuiecbKuli HauyioHanbHUl yHiBepcumem imeHi Tapaca LllesyeHKka, YKpaiHa

JAOI'OBOPU TPAHC®EPY 3HAHD B IIAJIBHOCTI
JOCIAHUIBKOI'O YHIBEPCUTETY

Nataliia Cherednyk
Taras Shevchenko National University of Kyiv, Ukraine

KNOWLEDGE TRANSFER AGREEMENTS IN RESEARCH
UNIVERSITY ACTIVITIES

The article deals with international experience of knowledge transfer agreements use in the
research university activity.

Firstly, the author provides an overview of research university criteria, makes definitions of
knowledge transfer and knowledge transfer agreements. Secondly, the article outlines a system
of knowledge transfer agreements based on international experience. Namely, the author
analyzes the main provisions of the supplementary agreements of knowledge transfer — material
transfer and non-disclosure agreements.

As a result, the article includes common features of the agreements, in the context of
intellectual property rights protection and perspectives of it use by domestic research
universities in accordance with Ukrainian legislation provisions.

Key words: research university, knowledge transfer, knowledge transfer agreements, intellectual
property, material transfer agreement, non-disclosure agreement.

IocTtanoBka npodaemu. B ychoMy CBITI posib reHepaTopa HOBHX 3HAHb Ta TEXHOJIOTIH BidirparoTh
TaK 3BaHI JOCHIJHHULBKI YHiBepCHTETH. Bin 3aKoHOIABYO 3aKpiljieHOI aBTOHOMIi TakMX YCTaHOB IOJO
peamizamii TIpaB IHTENEKTYaJIbHOI BJIACHOCTI 3aJCKHTh MOXKIMBICTh OCTaHHIX KOMEpIliali3yBaTH
pe3yabpTaTH iX IisSUTFHOCTI, 110, B CBOIO Yepry, BINIMBAE Ha po30yIOBY iHHOBAIiiHOI cucteMu. JlisUTbHICTD
TaKUX BUIIUX HABYATLHUX 3aKJIJiB TOOY/J0OBaHA Ha MMOETHAHHI OCBITH HAYKH Ta IHHOBAIIiH.

AHami3 ocTaHHIX AocaimkeHb i myOgaikamiii. BuB4eHHIO NMHTaHb MiSUTBHOCTI TOCIITHUIIEKUX
YHIBEpCUTETIB TpPHUCBIUCHO, 30kpema, poborm B.I. Canwmka, E.B. HeGopckkoro, B.A. I'mHeBarmieBoi.
[MuTaHHsIM MpaB IHTENEKTYyalbHOI BJIACHOCTI B MISUIBHOCTI BUIIMX HABYAJIHHUX 3aKIadiB, B TOMY YHCII
JOCTITHUAIILKOTO THUITY, MPUCBSIYCHI, 30KpeMa, nociimkenHs H.M. Muponenko, M.M. I'pumkosa, B.II.
ComnogiioBa, I1.M. I{uOyneoBa, }0.B. Ocunosoi. [Iutanusam tpaHchepy TexHoJOri# Ta TpaHchepy 3HaHb
MPUCBSYEHI pOoOOTH YKpaiHCHKMX BYECHHUX, 30KkpeMma, b. Mamunpkoro, B. Conosiiosa, I'. Annpomyxka, O.
Kaminu, B. [lenncioka, B. Jlumap ta in. OnHak, TUTaHHA MOHATTS TpaHC(epy 3HaHb Ta AOTOBOPIB Yy JaHil
cdepi a TAKOK CUCTEMH TaKMX JOTOBIPHUX KOHCTPYKIIH MOTPEOYIOTh TOJATKOBUX JOCIIIKCHb.

Mertoro cTaTTi € BU3HAYCHHS IOHATH TpaHc(ep 3HaHb Ta IOTOBIp TpaHC(epy 3HAHb, MPOBEIACHHS
aHaji3y 3apyOiKHOTO JOCBiy CHCTEeMAaTH3allii 10roBOpiB TpaHCQepy 3HaHb Ta OIS iX OCHOBHHX YMOB Ha
MIPUKJIAi TOTOBOPIB PO TIepenady MaTepiaily Ta JOroBOPIiB PO KOH(DINCHITIHHICTD.

Buxnan ocHoBHOro Martepiany aociigkenns. Cepesl BCTaHOBICHUX B 3akoHi Ykpaiau «[Ipo Bumry
ocBity» Bix 01.07.2014 p. Nel556-VII (mani - 3akon) (u4.4. ct. 30) KpuTepiiB, U0 € BU3HAYAILHUMHU IS
OTPUMAHHS BUIIMM HaBYAJIHHUM 3aKJIaJIOM CTATyCy OCIITHHUIIBKOTO, BEJIMKA POJIb BiJBEICHA TPUHITUITAM
TSITEHOCTI, IO O€31MoCepeTHBO OB’ sI3aH1 3 peai3alli€io MmpaB iHTeIeKTyallbHOT BIIACHOCTI, a caMme:

- KiJIBKOCTI CTBOPEHUX 00’ €KTiB MpaBa iHTENEKTYalbHOI BIaCHOCTI;

- KUTBKOCTI CHIIBHUX 3 MiJIPUEMCTBAMH Ta I1HO3EMHHMMHU BUIIMMU HABYAIBLHUMH 3aKiIalaMu
HayKOBUX TIPOCKTIB;

- 3IaTHOCTI BIIPOBAKYBATH 1 KOMEPIIialli3yBaTH HAYKOBI Pe3yJIbTATH.

B 4.2 c1.32 3akoHy mepenbadeHO MpaBO JOCHTITHHLBKOTO YHIBEPCHUTETY MPOBAAWTH Ha MiACTaBi
BIJIMOBIIHUX JIOTOBOPIB CIJIBHY IisTIBHICTh 3 HaBYAIBHUMH 3aKJIaJaM{, HAyKOBHMH YCTAaHOBAMH Ta
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iHIIMMH JOPUIUYHAMHI 0co6amMu'. BHECOK OCIiTHUIPKUX YHIBEpPCUTETIB B COLliabHO-€KOHOMiuHii cepi
MOJKE 3MIIMCHIOBATUCS PI3HMMH IUIIXaMH HE JIMIIe 4epe3 3aco0u mpsamoi komepiiiamizamii (Tpancdep
TEXHOJIOT1H, JIICH3yBaHHS, BIIUyKCHHS MalfHOBUX MPaB IHTEIEKTYaIBHOI BIACHOCTI) aje 1 3a JOTIOMOTOI0
MeXaHi3MiB, ki iM mepenyioTh. Taki mpormecH B HAyKOBiM JiTepaTypi OTpuMainu Ha3By TpaHcdepy
(mepenadi) 3HaHB.

B 3apyOikHil HayKOBIH JIiTepaTypi MICTAThCS PI3HOMAaHITHI BU3HAYCHHS MOHSITTSA TpaHChEp 3HAHb.
B mmpoxomy po3yminHi, Tpancdep 3HaHL — II€ MPOIEC, 3a JOIMOMOTOI0 SKOTO 3HAHHS IMEPEXOIATh Bill
BOJIOJTBLS 3HAHHAMU ((Pi3nyHOT 0coOHM abo IOPUANYHOI 0coOn) 10 oaepKyBada (PiznuHoi ab0 IPUINIHOT
0co0m) "epe3 oauH abo IeKiTbKa IIIAXiB mepemadi. Tpancdep 3HaHB — 1€ Tiepenada 3HaHb 3 OJTHOTO MICIIA,
0co0H, BiIacHOCTi, Tomo a0 iHmoro (-i). Bin Bkmouae aBi abo OinmbIie 0CcOoOM, 1 Ma€ MICTUTH 00 €KT
(BUXiHI 1aHi) Ta METY.

OnHi€ro 13 iKaBUX MO3ULIH 111 BU3HAYEHHS MOHATTS TpaHchepy 3HaHb, € HOTO aHalli3 3 TOUKHU 30pY
MaTepiaTbHUX 1 HeMaTepialbHUX OJyiar. 3HaHHS, IO PO3TIIIAIOTECS K HeMalHOBE 0J1aro, BiAPI3HAIOTHCS
BiJ MaiiHOBUX Oxar. MaliHOBiI 6ara BTpa4aloTh CBOIO BapTiCTh B MPOLEC] iX BUKOPUCTAHHA, B TOW 4ac SIK
3HaHHs 301IBLIYIOTh CBOIO BAapTICTh y BUMAJAKy iX BUKOPUCTAHHS Ha BiAMIHY BiJ BUIIAJAKY, KOJH BOHU HE
BUKOPHCTOBYIOTBCS .

Omxe, TpaHchep (mepemaya) 3HaHb — II€ TEPMiH, IO 3aCTOCOBYETHCS MJIA OIKCY IPOIECY 3a
JOTIOMOTOI0 SIKOTO 3HAaHHS, 110, SK MPaBHJIO, € PE3yIbTaTOM HAYKOBO-JOCIIAHOI MisUIBHOCTI, IEPEXOIUTD
10 1HIIIOT CTOPOHH.

3HaHHSA MOXYTh OyTH TepemaHi 3a JOMOMOTOl 0araThbOX MEXaHI3MIB, HANPUKIA] Yepes
oIyOiKyBaHHS HAYKOBHX CTaTeH, y4acTi y KoH(pEepeHisx abo omyOaiKyBaHHI MOBIJOMIIEHB PO MATEHTH.
Bci mi BuIM AiSUTEHOCTI O3BOJSIOTH Oi3HECY OTpUMAaTH iH(OPMAIIitO JUIsl MOTSHIIMHOTO BUKOPUCTAHHS 3
METOIO PO3BUTKY HOBHUX Ta YJIOCKOHAJICHHSI HASIBHUX TOBapiB Ta MOCIYT.

[Ipouecu TpaHcdepy 3HaHB MK NPOMHUCIOBICTIO (MPUBATHUM CEKTOPOM) Ta YHIBEepCHUTETaMH
(HayKOBO-ZOCTITHUMHU YCTAaHOBaMHU) € OCHOBOIO iHHOBamiid. Taki MpaBOBITHOCHMHH JAlOTh MOXJIMBICTH
MPUBATHUM MiJIPHUEMCTBAM BHKOPHUCTOBYBATH 1X BIIACHI 3HAHHS 3 METOK0 BJIOCKOHAJICHHS Ta CTBOPCHHS
HOBHMX TEXHOJIOTIH, SKi MOXYTb OyTH KOMIUIEKCHUMHU. BinHocuHM y cdepi TpaHC(epy 3HaHb, SK MPABHUIIO,
PETyYIIOIOTECS TOTOBOPAMH, SKi MAKOTh KOMIUIEKCHHIT XapaKTep'.

Jlo Takmx JOTOBIpHUX KOHCTPYKIIH B 3aXigHii JiTepaTypi BiTHOCSTE:

Cynymni 0ozoeopu (Supplementary Agreements):

* TOTOBip Npo KOH}iAEHIIHHICTD (PO HEPO3rOIOMIEHHs KOH(ineHiiHOT iHpopMarii);

* JIOTOBIp Tpo Nepeady MaTepiany.

Jloeoeopu posnopsoscenns npasamu inmenexmyanvhoi eénacnocmi (Exploitation of Intellectual
Property):

* JIEH31MHUH TOTOBIp;

* TOTOBIp TIepeadi BUKITIOYHUX MAWHOBHX TIPaB;

* moroBip npo ctBopeHHs CmiH-Odd Kommanii.

[lozoeopu npo nposedenns cninbhoi naykogo-oocnionoi disnwnocmi (R&D Collaborations):

* KOHCYJNbTALiHI JOTOBOPH;

* JIOTOBOPH IO HayKoBo-nochiany aisuieHicTs (HATAKP);

* IOTOBOPU KOHCOPIIIYMY;

* IOrOBOPH IIPO CHINBHY JisIBHICTS.

OTtxe, noroBopu TpaHcdepy 3HaHb — I TPaBOBIAHOIICHHS MiX JIBOMa a0o0 Ounblne Cy0’e€KTaMmw,
OOHMM 3 SIKMX 3a3BHYail BUCTymae yHIBepCHTET (HAyKOBO-JOCTiJHA yCTaHOBA), IO BHUHHUKAE 3 METOIO

' 3akon npo euwgy oceimy, cr. 32, (2014) (Bepxosua Paga Ykpaiun). Ogiyiiinuii caiim Bepxosnoi Padu
Yxpainu. <http://zakon0.rada.gov.ua/laws/show/1556-18/print1376922695147092> (2015, nmucronan, 05).

? Islam? Zahidul, Kim Cheng Patrick? Low, Mohammad? Habibur Rahman (2012). Towards Understanding
Knowledge Transfer: in Search Of a Theoretical Construct. Franklin Business & Law Journal, 0.

3 Fact Sheet. Commercialising Intellectual Propety: Knowledge transfer tools. European IPR Helpdesk.
<https://www.iprhelpdesk.eu/sites/default/files/newsdocuments/Knowledge Transfer.pdf> (2015, mucTomnan,
05).

* Fact Sheet. Commercialising Intellectual Propety: Knowledge transfer tools. European IPR Helpdesk.
<https://www.iprhelpdesk.eu/sites/default/files/newsdocuments/Knowledge Transfer.pdf> (2015, muctonan,
05).
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repenavi 3HaHb, YMiHb, HABHYOK, 00 €KTIB IHTENCKTyaJdbHOI BJIIACHOCTi, TEXHOJOTiH a0 iX 4YacTHH Ta
MOJIANTBIIIOTO iX BUKOPUCTAHHS 3 METOIO PO3BUTKY HOBUX Ta yIOCKOHAJICHHSI HASSBHUX TOBAapiB Ta MOCIYT.

Ha mincraBi BUIEBHKIAACHOTO € TOTpeda B MPOBEICHHI aHATI3y MOTOBIPHUX KOHCTPYKITH, SIKi
MOXYTh CIYTYBaTH MPaBOBOO IiICTABOKO JUIS pealtizamii JOCTiTHUIbKUMU YHIBEPCUTETaMU TOCTaBICHUX
mijeit. B Mexax JaHOTO MOCIiIKEHHS TMPOTIOHYETHCS PO3TIIIHYTH TaK 3BaHi CYMYTHI JIOTOBOPH — JIOTOBIp
Mpo mepeaady MaTepiaay Ta JOTOBIp PO KOH(IAESHIIHHICTD.

Jlozoeip npo nepedauwy mamepiany. Y BINMOBITHOCTI 0 MPAKTUIHUX JOBITHHKIB, IO ITiATOTOBICHI
opranizamiiero  UNICO, goroBip mpo mnepemauy Marepiany (JAIIM) sBusie co0Ooro AOroBip, SIKUM
BPETYJIbOBYETRCS IMEpelaya MaTepialliB 3a y4acTiO [MOCTavalbHUKA Ta OJepiKyBadya B 0C001 JOCITI IHUIIBKUX
opranizariii. [TocTauaapHUKOM MaTepianiB 3a3BHYail BUCTYIIA€ HAYKOBO-TOCIIIHA YCTaHOBA, Y BIACHOCTI
SAKOi 3HaXOJATbCS MaTepiand; OAHAK iHOAI e MoXke OyTH 1 YHOBHOBaXeHHMH JileH3iaT. SIKk mpaBuio,
MaTepiaqu BiAHOCSTHCS A0 TPYHNH OlONOTIYHMX/XIMIYHMX MartepiaiiB (HampuKiIad, TEHETUYHO 3MiHEHi
TBapWHMU, KIIITHHHI JIiHI{, aHTUTIIa, JIKapchKi 3aco0u 1 T.11.). [locTadanbHUK Tiepenae MaTepiald 3 METOIO
OTpUMaHHS MPUOYTKY, alie HAlJacTilIe WOTO MeTa MOJIsIrae B OTPUMAaHHI JJaHUuX po Mmarepianr. OnepxkyBad
3MIACHIOE OIUIATYy 3a MaTepiai Ta 3a3BUYail BUKOPHCTOBYE MOTO IS IPOBEJCHHS MOAANBIINUX JOCIIKEHb
abo ms X OIIHKH, 3a PEe3yNbTaTaMM SKOi BiH NMpHIMAaE PIICHHS MPO YKJIAJACHHS TOMATBIINX TOTOBOPIB
(Takux 5K, JOrOBOPH Ha MPOBEACHHS MOCIIKEHD a00 JIICH3IHHUX J0rOBOPIB).

JloroBOpOM BCTaHOBIIIOIOTBCS TIpaBa OCpKyBada Ta NOCTAa4allbHUKA MIOJ0 MarepialiB Ta iX
MTOXiMTHUX. Y BUNAAKY HAYKOBHX YCTAaHOB MOXKHA CTBEP/KYBAaTH PO HACTYIHI BUAM JOTOBOPIB Iepemadi
MaTepiajiB: Iepeaada 3a ydyacTHO yHIBepcUTeTy a0 JOCIAHUIBKOI YCTaHOBH, IPOMHCIIOBOTO
MiANPUEMCTBA Ta YHIBEPCHTETY a00 JOCHIJHHMLBKOI ycTaHOBU. MoBa e mpo JOCHiIHI MaTrepiand, Lo
MaloTh BHCOKY I[IHHICTH JUIsl iHTEJICKTYalbHOI IisIBHOCTI, OJJHAK 3a3BUYall HE 3a0€3MCYCHUX MATCHTHOIO
O0XOPOHOI0 (YacTo 1€ MPOCTO HE € MOKJIMBHM), Ta PO CYMyTHIO JOCITIIHHUIIBKY iH(pOpMAIIii0; BiAMOBIIHO,
CIIiJ] BXHMBATH 3aXOIB JO0 TOTO, 00 MepeAaHi MaTepiald MO)KHa OyJlIO BUKOPHUCTOBYBATH TUIBKHA B THX
MeXaX, SKi BCTaHOBJICHI JIOTOBOPOM IMIpO Iepenady, B YiTKO BHU3HAYCHHX MEXaX, Y BIAMOBITHOCTI IO
BCTAHOBJICHOI METH Ta 33 YMOBH HEJOMYIICHHS y4acTi TPeTix ocif'.

Oco01BI YMOBH JIOTOBOPY MPO TIepeaady MaTepiary, 1o MaroTh 000B’SI3KOBO OyTH BpaxoBaHi MpH
HOro yKIaJaHHi:

* YiTKEe BU3HAUCHHS CTOPIH Ta BCTAHOBIICHHS METHU JIOTOBODY;

* BU3HAYCHHSI MaTepiajiB, 10 IEPEIAOThCS;

* BCTAHOBJICHHS CITOCO0IB, MEX Ta MECTH BUKOPHUCTAHHS MaTepialliB OJepiKyBaueM;

* BU3HAYCHHS IPaBa BIACHOCTI Ha pe3y/IbTaTH Ta 1HIII TpaBa IOCTYITY 10 HUX;

* 3aKPITUICHHS TTOJI0KEHHS PO TIpaBa iHTEIEKTYaIbHOI BIIACHOCTI;

* BCTAHOBJICHHS YMOB ITPO T'apaHTil SKOCTI Ha MaTepiaau Ta OOMEKEHHS BiAMOBIIAIbHOCTI;

* TTOJIOXKEHHS TIPO KOH(DIIEHITIHHICTD;

* CTPOK Jii TOTOBOPY;

* BH3HAUNTH TIPABO Ta FOPUCIUKIIIIO, IKUMH KepyroThcss CTOPOHH JI0TOBOPY.

Jlozogip npo xoughioenyitinicmes. HacTyITHIM CYIyTHIM JTOTOBOPOM Y IIporiecax TpaHcdepy 3HAHB €
JOTOBIp MPO KOH(DIACHIIMHICTD (JOrOBip PO HEPO3TOJIOLMICHHS KOH(IAeHIIIHHOT iHpOopMallii) 11e JOroOBOpH
3a yMoBaMH siIkux ofHa cropoHa (CTopoHa, o Hajgae iHGOpMaLilo) pO3KpHUBae iHPOPMALII0 HA YMOBax
KOH(ICHITIIMHOCTI iHIIi# cTopoHi (OxepkyBauy).

Takwii JOTOBIp BHUKOPHUCTOBYETHCS B TpaHC(eEpi 3HaAHB 3 METOI0 HAJaHHS MOXIIUBOCTI Oi3Hec-
napTHepaM JAi3HAaTHCS MPO HOBY TEXHOJOTII0 abo iZie0 3 METOI0 PO3BHBATH iX €KOHOMIYHY Ta TEXHIUHY
IIHHICT 10 MOMEHTY BCTYIy Vy JIOBTOTpHBaji NPABOBIAHOCHMHM TApTHEPCTBA TaKi HANPHKIAN SK

! Vipaeienue HayqHOI HHTEIIEKTYaTbHOH COOCTBEHHOCTRIO H HHHOBAIMOHHBIM MPOLIECCOM HA PAHHEM dTaIle
B CTpPaHaxX C NEePEXOAHON IKOHOMHKOMN. BeemupHas opeanuzayus uHmewieKmyaibHol cOOCmeeHHOCMU.
<http://ictt.by/rus/Portals/0/WIPO RU 2 VmpapneHne HaydyHOH WHTEIUIEKTYaJbHONH COOCTBEHHOCTBHIO.P
df> (2015, nucroman, 05).

? Fact Sheet. Commercialising Intellectual Propety: Knowledge transfer tools. European IPR Helpdesk.
<https://www.iprhelpdesk.eu/sites/default/files/newsdocuments/Knowledge Transfer.pdf> (2015, muctonan,
05).
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JHIEH31IHHUHA Z[OFOBipl.

Jorosip mpo KoHGOIACHIIHHICTL Nepeadayae HeKOMEPLiHHY nepeaady KoHDiaeHIiiHOT iH(opMalii
Ta/ab0 KOMEPIIHOT TAEMHHUII, IPUHANMHI, Ha TOYATKOBOMY €Talli CIIBIpalli CTOpiH. TakuM YHHOM, HOro
MOYHA KIaCH(iKyBaTH K GE30IIATHUIL OroBip.

3apyOikHUI TOCBiJ] CBIIYHTS, 110 38 YMOBH Oy/b-sIKOi (HaBiTh HAIMEHIIIOT) MOKJIMBOCTI OTPUMAaHHS
a00 PO3roJIolIeHHss KOHDIASHIIHHOT iHpopMaIlil AesIKOI0 Py 0cid abo 0C0000 YKIaIa€eThCs ITOTOBIp
PO KOHQIACHIIIHHICTb.

VYxinagaroun A0roBip Mpo KOH(IAEHLIHHICTb, CTOPOHH PO3PaxoBYIOTh, MEPII 3a BCE, IMONEPEIUTH
BiATIK IiHHOI iH(OpMalii, ska cTaja BIJOMOI KOHTpareHTaM IIiJ dYac IEepPEeroBOpiB YW BHUKOHAHHSI
OCHOBHOTO JIOTOBOPY. Y 3B’SI3Ky 3 IIMM, JIOTOBIp TOBHHEH YKJIaJaTHCh TIepe]l IMOYAaTKOM TIPOBEICHHS
MIEPEroBOPIB.

Mertoro noroBopy mpo KOH(IOEHLIHHICTH € MONepeKeHHS Iepenadi LiHHOI iHdopMmamii TpeTiM
ocobaM. B 3anmeXHOCTI Bil pO3MOBCIOKEHHS TIPaB Ta 000B’SI3KiB CTOPIH PO3PI3HSIIOTH JIBAa THITH JIOTOBOPIB
npo KOH(DIgeHUIHHICTh. A caMe — OJHOCTOPOHHI IOTOBOPH, B SIKMX IIpaBa Ha iHpOpMaIlilo HaleKaTh OAHIN
CTOpOHi, a OO0OB’SI3KM PO3MOBCIOJUKYIOTbCA Ha OOWIBI CTOPOHHM, Ta JOTOBOPH NP0 B3aEMHY
KOH(1ICHIIIIHICTD, B SIKUX MpaBa Ta 000B’I3KU HAJICKATH K OIHIHM, TaK 1 1HIITIH CTOPOHI.

Oco0m1BiI YMOBH JTIOTOBOPY MO TIepeaady MaTepiary, 1o MaroTh 000B’I3KOBO OyTH BpaxoBaHi MpH
HOro yKiajaHHi:

* BU3HAUCHHS CTOPIH Ta METH JIOTOBODY;

e onic iH(popMallii, 110 MHigIsarae posrojomieHHo «OxepkyBady» - imei, HOy-xay, 00 €KTH IpaBa
IHTEJCKTyaJIbHOI BJIACHOCTI, YACTHHHM TEXHOJOTIi TOMO — M0 € KOH(QIIEHIIHHOIO, Ta HE IiyIsIrae
PO3TOJIONICHHIO TPETIM 0c00aMm;

* crioci® oTpuMaHHA KOH(DiaeHLIHHOT iHpOopMaii;

* MeTa Ta MEeXi BUKOPUCTaHHA iHpOpMaLii;

* 000B’SI3KM CTOPOHH, 1[0 PO3KpHUBA€E iHPOpMalito, 3a0e3neueHns OpepKyBady AOCTYIy 10 Hel, Ta
000B’s130k OnepxyBaua iHpopMalii BAKOPUCTOBYBATH ii 3 00MEKEHOIO0 METOIO.

* 000B’5130K 30epeKeHHsI KOH(1IeHIIHHOCTI BIPOJOBK HACTYIHHX 1T ITH-ACCATH (HA PO3CYA CTOPiH)
POKIB TiCJIs 3aKiHUEHHS JTii JOTOBOPY

* po3Mip 1mTpady Ta 000B’ 130K Horo cruiatd Onep)KyBaueM y BHIIAIKY PO3TOJIOIICHHS iH(GOpMaIii
TPETiM ocobam.

* 000B’s130K ciutati OnepikyBaueM 30UTKIB, 0 3aBAAI0 TAKE PO3TOJIOLICHHS.

* BU3HAUCHHS IpaBa Ta IOPUCAUKLII, SIKHMH KEPYIOThCS CTOpOoHHU JloroBopy.

3a Teopi€lo LUBUILHOTO MpaBa, BU3HAYAJHLHUMH O3HAKaMH 3000B’s3aHHS € CYO’€KTH Ta NpeIMeT
3000B’s3aHHsA. OTKe, MOXKHA CTBEpAKYBaTH, IO JIOTOBIp MpO Iepenadyy Marepiady Ta AOTOBip mpo
KOH(DIICHIIMHICTh Ma€ CIUTHHI PHCH 3a JAaHUMH BHU3HAYAJILHUMHU O3HaKamu 3000B’s3aHHsI. Cy0’ekTamu €
BJIACHMKH iH(MoOpMamii, imed, «HOy-xay», MaTepiaiiB, 00’€KTIB IIpaBa IHTECIEKTyaJbHOI BJIACHOCTI,
TeXHoJoriii abo iX CKIaJOBHX TOWIO. A MpeAMET JOrOBOPY Mae HeMaTepialbHUU XapakTep Ta €
pe3yIbTATOM IHTEIEKTYAIBHOI JiSUTHHOCTI JIFOUHHU.

Cnig 3BepHYTH yBary, IO MPEIMETOM TaKHUX IOTOBOPIB MOXYTh OyTH He JuIle O0’€KTH IpaBa
IHTENEKTYaJIbHOI BJIACHOCTI, ajie 1 iHII pe3yabTaTh iHTEIEKTyalbHOI AISUIBHOCTI, SIKi L€ HE OTPUMANd
MPaBOBY OXOPOHY.

Bu3HavaipHOIO OCOONHMBICTIO IMX JIOTOBOPIB € TE, IO BOHH € TMEPBHHHOIO JIAHKOIO B MpoIlecax
TpaHcgepy 3HaHb, 30KpeMa CKJIAAaloTh OCHOBY IMEPEMOBHH IOJI0 MOAATBIINX HAYKOBUX JOCIiIXKEHb, 200
JOBTOTPUBAIO] CHiBIpali 3a JILEH3IHUMHU [OTOBOpaMH, IOroBOpaMH TpaHcdepy TEXHOJIOTiH abo
NepeiaHHsl BUKIIIOYHUX TIpaB. YiTKe BPETYJIIOBaHHS WX BIHOCHH CIPHUATHME ITiJBUIICHHIO aKTHBHOCTI
TOCITITHUTIEKIX YHIBEPCUTETIB (1HIIMX BHUIMX HABYAIHHUX 3aKJIaiB Ta HAYKOBO-IOCHTIIHHUX yCTaHOB) B
Vkpaini B mnpouecax TtpaHcdepy 3HaHb, Ta BIUIMBATH, SK HACHIJOK, Ha €(QEKTHUBHY MOJAIBLIY

! Fact Sheet. Commercialising Intellectual Propety: Knowledge transfer tools. European IPR Helpdesk.
<https://www.iprhelpdesk.eu/sites/default/files/newsdocuments/Knowledge Transfer.pdf> (2015, muctonan,
05).

2 Xumenko, O.A. (2011). Yrusepcumem ucciedo8amenscko2o u npeonpuHuMamenscko2o mund; egponetickui
onum 011 Mondoswt, Poccuu u Yxpaunvi. Hayuno-npaxmuueckoe uzoanue. Kuen: O0miecTBo ¢
orpaHuueHHON O0TBeTCTBeHHOCTRIO «T.A.T. TPVYII», 327.
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KoMepLiali3aliio Takux i71ei, MaTepiaiis, iHpopMalii mpo HUX, IO € IPEAMETOM JOTOBOPIB MPO Mepeaady
MaTepiajay Ta npo KOHGIACHIIHHICTS.

[luBibHE 3aKOHOTABCTBO YKpaiHH HE MICTUTHh OKPEMHX ITOJIOKEHB MO0 TAaKWX BHIIIB JOTOBOPIB 5K
JOTOBIp TPO Mepefady marepiany Ta HOroBip mpo KoH(pigeHHmidHicTb. OAHAK, 3BayKaroud Ha MPUHIIMIT
cBOOOIM AOTOBOPY, BU3HAueHWH cT. 6 LuBinbHOrO Komekcy YKpaiHH, CTOPOHHM MalOTh MPaBO YKJIagaTu
JIOTOBOPH, III0 HE TepeadadeHi akTaMy [MUBLTHFHOTO 3aKOHOABCTBA, ajie BIAMOBIAIOTH 3aralbHUM 3acaiaM
LUBIIBHOIO 3aKoHOMaBcTBa. OTKe, 3aKOHOMAABCTBO YKpaiHH 103BoJisie (DOpMyBaTH Ha HOro IiJCTaBi
JOJAaTKOBI BHIU TOTOBOPIB, B TOMY YHCII 1 JOTOBOPH MO Mepeaady Marepiaty Ta KOH(iJeHIiHHICTb.

BucnoBku. Otmxe, MOXHA CTBEPKYyBaTH, IO 3 METOIO aKTHBI3amii y4acTi MOCIHITHUIIBKIX
YHIBEPCUTETIB Ta IHINIWX BWINUX HABYANBHUX 3aKIadiB B YKpaiHi Ciif 3alydaTd JOJATKOBI JOTOBIpHI
KOHCTPYKLIi, siki mepenytots yknagennto HAJIKP, minen3iiHux noroBopiB Ta/abo TpaHcdepy TEXHOMOTIH.
Taki moroBopu MOBHHHI HaJaBaTH BIEBHEHOCTI YHIBEpCHUTETaM Y MEPErOBOPHOMY IPOLECi IIOJ0
30epekeHHs KoHBIAeHIIHHOT iH(OopMallii Ipo 00’€KTH IHTEIEKTyallbHOI BJACHOCTI, a00 i/el, 110 MOKH IO
HE OTPHUMAaJId MPaBOBY OXOPOHY Ta MOTPEOYIOTh MOAANBIIUX CHUIBHUX JOCHIIKEHb, ad0 Mpo MaTepiai,
IO TAKOX € PE3YJIbTATOM 1HTENEKTYAIbHOI JisITBHOCT] y HAYKOBO-TEXHIUHIH cdepi.
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KuiecbKuli HauyioHanbHUl yHiBepcumem imeHi Tapaca LllesyeHKka, YKpaiHa

CBOBOJA BOJIEBUABJIEHHSA KOHTPATI'EHTIB HA
BCTYII Y JOI'OBIPHI BIJHOCHUHMU Y 3EMEJIBHOMY
ITPABI

Vitalii Shevchenko
Taras Shevchenko National University of Kyiv, Ukraine

FREEDOM OF EXPRESSION COUNTERPARTIES TO ENTER
INTO A CONTRACTUAL RELATIONS IN THE LAND LAW

The article is devoted to the principle of freedom of contract in the land law, including
implementation of such manifestation as freedom counterparty to enter into contractual
relations. It analyzes the concept and importance of freedom of expression a person to enter
into a contractual relations and claimed that the land rightfully characterized by an excessive
number of limitations to this freedom that not only provides the purpose of their establishment,
but also harms the development of market relations in Ukraine. It was investigated the
distribution of restrictions on freedom of expression into three groups and analyzed their
displays such as restriction on alienation of land by state and local governments, a moratorium
on alienation of agricultural land, a preliminary agreement, limit for acquiring the ownership of
land by foreigners or foreign entities, etc.

Key words: freedom of contract in the land law, counterparty, agreement, land plot, freedom of
expression, contractual relations.

IocTtanoBka mpoOaemu: PO3BUTOK pMHKOBHX BiIHOCHMH B YKpaiHi 3MyIlye 3BEpHYTH yBary Ha
peaizalio IpPUHIMITY aBTOHOMII BOJII 0COOH, 30KpeMa y KOHTEKCTI JOTOBIPHUX BiTHOCHH Y 3€MEILHOMY
mpaBi. OIHUM i3 OCHOBOMOJOXHHX IMPHUHIIUIIB PUHKOBOI €KOHOMIKa Ta, SK HACHIJIOK, ChOTOHIIIHLOTO
LIUBUIBHOTO TpaBa € cBOOOAA BCTYIY KOHTpareHTa y AOTOBipHi BigHOCHMHU. OIHAK CIiJ MOTOJUTHUCEH, IO
IUISL 3eMENIBHOTO TpaBa YKpaiHU J0CI XapaKTepHUM € MEXaHi3M OOMEKEHHS BIAMOBIIHOI CBOOOIH JUIS
3¢MJICBIIACHHUKIB Ta 3EMJICKOPHCTYBAadYiB, IO YKOPIHWBCSA B 3eMenbHe mpaBo mie 3 daciB CPCP.
HocmimkenHss cBoO0IM BOJEBHUSBICHHS OCOOM Ha BCTYN Y JOTOBIpHI BiAHOCHHH y 3€MEIILHOMY MpaBi €
aKTyaJlbHUM, OCKUIBKH Ha CHOTONHIIIHIA J€Hb IIOCTa€ THTAHHS IPABOMIPHOCTI BBEICHHS IPABOBUX
00MeXeHb, IO MEepPEeNIKOHKAIOTh BIIACHUKY 3€MENbHOI IUISHKH 3IiHCHIOBAaTH BOJEBHUSIBICHHS MO0
PO3MOPSIKEHHS 3€MENBbHOI0 IUIAHKOM. Lle 3Mymnye 3aMuUCIUTHCH HajA MEPerisiioM JOUIBHOCTI Ta
e(eKTHBHOCTI iICHYBaHHS MOAIOHIX MEXaHi3MiB.

Cran nociaizkenb. Cepen HAYKOBINB MATAHHS MO0 CBOOOIN TIOTOBOPY, 30KpeMa, CBOOOIN BHOOPY
KOHTpareHTa, po3risaaioch TakuMu BueHUMU-nuBiTicTamu, sk H.T. [lerpummnum, C.M. bepsenom, B.O.
l'opeBum. Cepen BUEHHX - MPEICTaBHUKIB 3€MEJLHOIO MpaBa CBOOOAA JOrOBOPY BHBYANACH JIMIIE
OTIOCEPEIKOBAHO Y KOHTEKCTI JIOCHIHKEHb TPAaBOCYO €KTHOCTI TIEBHUX OCI0, PO3MOPSIHKCHHS 3eMIICIO Ta
OPCHIHUX MPABOBIAHOCHH. 30KpeMa, TakuM nuTaHHsIM npuaunsuiy yeary FO.B. Koprees, H.C. JlonuHChKa,
A .M. Mipomanuenko, B.B. Hocik, Ta ixmi.

Meroro mi€i cTaTTi € BU3HAYCHHS JOIIBHOCTI Ta €()EKTHBHOCTI ICHYBaHHS B 3E€MEJIbHOMY IpaBi
Ykpaiaun MexaHi3MiB OOMEKEHHS CBOOOAM BOJICBUSABICHHS KOHTPAreHTIB 3a JOTOBOPOM HAa BCTYI Y
JOTOBIpHI BITHOCHHH Ta (JOPMYBaHHS aJbTEPHATUBHUX MEXaHI3MiB PEryJIlOBaHHs BiAMOBIIHUX 3€MEIbHUX
MPaBOBIAHOCHH.

Bukiax 0CHOBHHX MOJI0KEHbD.

B ocHoBy pnorosipHoro mpaBa Oyap-KOi KpaiHM 3akjaJeHi NPUHLOWIN JOTOBIPHOTO TNpaBa,
NepeBipeHi MPAaKTUKOIO i7el, BIAMOBIAHO OO0 SIKUX PETYIIOIOTHCA IOTOBipHI BizHOcHHH. CBOOOIA AOTOBOPY
SIK TIPUHITATI [IUBLUTHPHOTO 3aKOHOAABCTBA 3aKpiruieHui B ¢T.3 I{uBibHOTO KOomekcy Ykpainu (mami — [IKY),
a y cr. 627 KV 3a3Hagaerhcs, MO BiMMOBITHO 10 cTaTTi 6 mboro Koaekcy CTOpOHHM € BiIbHUMH B
YKJIAZICHH1 JOTOBOpY, BHOOPI KOHTpareHTa Ta BU3HAYEHHI YMOB JOTOBOPY 3 YpaxyBaHHSM BHMOT LbOTO
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Kopekcy, iHIIMX aKTiB IMBIIBHOTO 3aKOHOAABCTBA, 3BMYAIB MiJOBOTO OOOPOTY, BUMOI PO3YMHOCTI Ta
crpaBeUBOCTI. 3rimHo 31 cT. 6 LIKY, cTOpoHHM MaioTh MpaBo yKJIacTH JOTOBIp, SKUH HE repeadadeHuit
aKTaMU [WBITFHOTO 3aKOHOJABCTBA, aje BIAMOBIZA€ 3arajlbHUM 3acajaM IUBIIHHOTO 3aKOHOIABCTBA,
yperynoBaTi B mepeadadeHOMY 3aKOHOM JOTOBOPiI CBOi BiJHOCHHHM, HE BPETYJIbOBaHI HUM, a TaKOX
BIJICTYIIUTH BiJI MOJIO’KEHb 3aKOHY 1 BPETYJIIOBATH CBOI BiIHOCHHU Ha BIAacHUHN po3cya. [lomoxkeHHs cT. 6 B
MTOAAIIBIITOMY OYJIM TaKoK 3akpirureHi y cT. 628 LKV, ska nependadae MOKIIUBICTh YKIAACHHS 3MITTAHIX
JOTOBOPIB, M0 CKIAZAIOTHCS 3 CIEMEHTIB pIi3HHX m0roBopis'. VYci mposiBH CBOGOAM HOrOBOPY
3a0e3MeuyoTh pealtizallifo CBOEl MaiiHOBOI CAaMOCTIMHOCTI Ta EKOHOMIYHOI HE3aJeKHOCTI YYaCHUKIB
LHBITBHOrO 060POTY, KOHKYPEHIF0 Ha PIBHHUX 3 iHIIMMH yYaCHHKaMH PHHKY TOBapiB, pobit i mocmyr?. [l
TOTO, 100 MOBHICTIO OXOMUTH cdepy Aii cBOOOIM AOTOBOPY, ii CINiA AOCTIAUTH i3 ypaxyBaHHSM CTaiiit
noroBipaoro npouecy. Ananiz Pozminy 2 Kauru 5 LIKY nae 3Mory cTBepkyBaTu MmpoO HasBHICTH BOX
CTafilil JOTOBIPHOTO MPOILECY — YKIaJaHHs JOrOBOPY Ta BUKOHAHHs JoroBopy. CaMe TOMY CIif BUAUISATH
CcBOOOTy TOTOBOPY Ha CTaii HOTO yYKJIaJaHHS Ta CBOOOIY OTOBOPY Ha CTadii HOro BUKOHAHHS.

3a 3aragbHUM TPaBWIOM, BIACHUKK MaifHa caMi 3[aTHI BHUPINIyBaTH HOTO HOPUAWYHY JOJIIO:
KOPHCTYBaTHCh HHUM, BiJJIaTH HWOTO B OPEHIYy YM 3aCTaBy, BiAuyKuTH. EQexTuBHEe (yHKITIOHYBaHHS
[IUBUIBHOTO 000OPOTY IPYHTYETHCS Ha JOOPOBLIHHOCTI IMMOBEIIHKH HOTO YIaCHHKIB, BIACYTHOCTI OYIb-SKOTO
puUMyCy 3 00Ky TpeTix ocib uu opraHiB jaepkaBHOI Biagu. OIHIE€I0 3 OCHOBHHX YMOB YHHHOCTI IIPaBOYNHY
€ BIMOBITHICTH BOJICBUSBICHHS YYAaCHUKIB MPaBOYMHY iX BHYTpilIHiK Boji. CaMe TOMY OJTHUM i3 acleKTiB
IPHHLKITY CBOGOIM JOTOBOPY € CBOOOAA BOJICBHSBICHHS OCOOHM Ha BCTYN y JOTOBIpHI BimHOCHHH. Ii
MOJKHA IIl€ PO3IIISAaTH SK CBOOOMY YKJIAJaHHS JOTOBOPY Y BY3bKOMY CEHCi, OCKITBKH came Iei MposB
cBOOOJM [OTOBOPY BHM3HAYa€ UM 37aT€H KOHTPAareHT CBOIO BHYTPILIHIO BOJNIO HA BCTYN Y JAOTOBIpHi
BIJTHOCHMHM BTUIUTH Yy BOJICBHABJIICHHS, a caMme, B yKJIagaHHsS poroBopy. Ilo cBoiif cyrti cBoboxa
BOJICBUSBIICHHS OCOOM Ha BCTYN Y JOTOBIPHI BIIHOCHHHU TIOJIATAE Y MOKJIMBOCTI HA BJIACHHH pO3CYy.H
KOHTparcHTiB BUPILIyBaTH, BApTO IM YKJIagaTH IOTOBIp, UM Hi.

CBoOona BOJICBHABIICHHS OCOOM MNpH 3AIMCHEHHI NpaBa BIACHOCTI Ha 3€MJII0 TapaHTYEThCS
notoxkeHHsM Koncturytii Yipainu (mam — KVY), y c¢1.19 saxoi 3akpimieHo, Mo HIXTO HE MOXe OyTH
MPUMYIIEHUA poOUTH Te, IO HE TMepeadaueHo 3aKOHOMABCTBOM. BomHodYac, ciif 3a3HAYWTH, IO
BignoBigHo 10 cr. 14 KVY, mpaBo BnacHOCTi Ha 3eMil0 HaOyBaeThCsl 1 peallizyeThCsl TPOMaASHAMH,
IOpUINIHIMHE 0co0aMH Ta IEepKaBOIO BHUKIIOYHO BIAMOBINHO 10 3akoHy. Lle o3Hadae, mo Oymb-sKi
JIOTOBIpHI BIJHOCHHH 3 IPHWBOIY HAOYTTS IIpaBa BJIACHOCTI Ha 3EMIIIO, a TAKOXK BOJICBHSBJICHHS OCi0 Ha
y4acTh y IIMX BiJIHOCHMHAX, 3/IMCHIOIOTHCS BUKIIOYHO B paMKax 3akoHy. CBoOONIa BOJICBUSIBICHHS Ha
YKJIaZIaHHS TOTOBOPY Takoxk 3abesneuyerses cT. 41 KY. 3okpema, 4. 4 ct. 41 KY BcTaHoBitoe, 10 HIXTO He
MOXe OyTH TpOTHIpPAaBHO 1MO30aBiIeHWI TpaBa BiIacHOCTI. [Ipym 1boMy y IIiif ke cTarTi mepemdadeHo
MOXIMBICT TTIPUMYCOBOTO BiATY)KCHHS 36MEJIBHHUX MIJISHOK SIK 00'€KTIB IMpaBa MPHUBATHOI BIIACHOCTI, IO B
NEBHIM Mipi 3ByKye rapanToBaHi OCHOBHUM 3aKOHOM IIOJIOKEHHS NP0 HETMOPYIIHICTH TMpaBa BIACHOCTI, 1
BIJITIOBITHO, 3yMOBITIOE€ 0OMEKECHHSI BOJICBUSBIICHHS OCOOM Ha BCTYII Y IOTOBIPHI BITHOCHHH.

VY 3eMenpHOMY IIpaBi BOJICBHSIBICHHS OCIO OITOCEPEIKOBYETHCS OCOOJIMBHM PEXKHUMOM IPEAMETY
JOTOBOpPY, TOOTO 3eMenbHOi AiNsSHKU. ToMy BapTo morogutuck i3 B.B. Hocikom y ToMy, 110 B KOHTEKCTI
3eMEIBHO-TIPABOBUX BiJTHOCHH CBOOOJIa BOJICBUSIBICHHS OCI0 Ha BCTYN y JOTOBIPHI BiTHOCHHU € HiYMM
IHITM, SIK CBOOO0F0 HAOYTTS 1 peamizallii mpaBa BIACHOCTI Ha 3eMJIIO, IO SIBJISE COOOIO 3aKOHOIABYO
3aKpiIuleHy Mipy MOBEAIHKH BiAMOBIAHUX Cy0’€KTiB, sika nependadac BUNHEHHS MEBHUX Jiil UM yTpUMaHHS
Bi/l HHX, CIIPAMOBAHMX HA BUHMKHEHHS MPaBa BIACHOCTI Ha 3eMIio’. BpaxoByioun monoxenns ct. 14 KY,
0 TIPaBO BJIACHOCTI Ha 3€MITI0 HAOYBAa€ThCS 1 peami3yeTbesl TpOMaisHAMH, IOPUIUIHHME O0COOaMHU Ta
Jep’KaBOI0 BUKJIIOYHO BIMIOBITHO O 3aKOHY, Ta MPABOBHI PEXUM 3eMJIl SIK OCHOBHOTO HAIliOHAJIILHOTO
OaratcTBa, 10 mepeOyBae ImiJ OCOONHMBOIO OXOPOHOI JEP)KaBH, MOXHA [iHTH BHUCHOBKY, IO MEXI

! Husinonuii kodexe, cr. 628 (2003) (Bepxona Pana Yipainn). Ogiyitinuii caiim Bepxoenoi Paou Ykpainu.
<http://zakon4.rada.gov.ua/laws/show/435-15>.

? Bparunckuit, M.U., Burpsiackuii, B.B. (1999). loroBoproe mpaBo. O6mue monoxenus. K#.1. Mocksa:
Craryr, 153.

3 Topes, B.O. (2007). Cs0600a 002060py sk 3a2a1bHa 3a¢add YUBiIbHO20 3aKOHOOA8CMBA YKkpainu: C. KaH].
fopua. Hayk: 12.00.03. Xapkis, 32.

* Hocik, B.B. (2007). CB0G0/1a BOJICBHSBICHHS 0COOH Y 3Ii}iCHEHH] IpaBa BIACHOCTI Ha 3eMITIO: POBIEMH
peamizarii Ta cymoBoro 3axucty. Cydoycmpiii i cyoouuncmeo ¢ Yxpaini, 4. Kuis: Konnepn «BunaBHuwid
Him «Iu FOpe», 65.
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BOJICBHSIBIICHHS OCOOM TIOAO pealizaimii TpaBa BIIACHOCTI Ha 3eMIII0 OE3MMOCepeHBhO 3alieKaTh Bij
HassBHOCTI YM BIJICYTHOCTI NPSIMHX BKa3iBOK 3aKOHY, Ky BH3HAYAIOTh CBOOOIY BJIaCHUKa BUPINIyBaTH
IOPUANYHY JOJI0 3€MENIbHOI TUTSTHKH.

AHaJi3 3aKOHOAAaBCTBa YKpaiHU JTO3BOJISIE BUIUIMTH TP TPYNUA OOMEXKEHb CBOOOM BOJICBUSBICHHS
0CcOOM TIpH YKIIaJaHHI JOTOBOPY 3aJIEXKHO Bij XapaKTepy HOPMATUBHUX MpPHIKCIB. J0 mepimoi rpynu ciin
BIIHECTH OOMEKCHHS, SIKI MOKJIaJaloTh Ha BJIACHHMKA 3€MEIbHOI AUITHKU 0006 30K VKIACMU 00208ip,
TOOTO Taki, IO OMOCEPENKOBYIOTHCS MOXKIIHBICTIO MPUMYCOBOTO YKJIaIaHHS JOroBopy. Jpyry rpymy
CKJIaJIal0Th OOMEKEHHS CBOOOM BOJICBUSBICHHS 0COOM Ha BCTYIT Y JIOTOBIPHI BiJJTHOCHUHH, SIKi CTAHOBJISITH
co0010 npamy 3a00pony HA YKIAOeHHS NesH020 002060py. TpeTio Tpyry oOMeXeHb CBOOOIN
BOJICBUSIBIICHHS CTAHOBJIATH OOMEXKEHHs, SIKI TOKJIAJAl0Th HA KOHTPAreHTIB O0OB’SI30K GUKOHAMU NeHI
YMO8U 018 NOOATLULO2O YKIAAOCHHS 002080DY.

VY 3akoHOAaBcTBI YKpaiHM HasiBHAa BeJUKa KIIBKICTh TOJIOKEHb, AKI IependaydaroTb 00OB’SI30K
BJIACHUKIB 3€MENBHUX [IJITHOK YKJIaJaTH 3eMENbHO-TIpaBoBi joroBopu. Came iX iCHYBaHHSI 3yMOBITIOE€
MOSIBY MOXKIIMBOCTI CIIOHYKAaHHS JI0 YKIJIAQJACHHS JOTOBOPY, SKHU CIiJl CIPUHAMATH SK OJHE 3 HaWOUIBII
CYTTEBUX OOMEKeHb cBOOOM ToTOBOpY. CIIOHYKaHHSI 10 YKJIaJIEHHS JOTOBOPY HE CIiJI BBAXKATH OKPEMHM
CIOoCcOOOM 3aXKCTy IMBUIBHHX TMpaB, a JIMIIE OJHMM 13 IMPOSBIB TaKOr0 CIIOCOOY 3aXHUCTy, SIK 3MiHa
MPaBOBITHOMIEHHS. BUXOASYH 3 IIOTO, 3aCTOCYBAaHHS TAaKOTO 1HCTUTYTY BUAAETHCS MOXKIIMBUM JIMIIE TOI,
KOJM HEOOXITHICTh YKIQJCHHS IIEBHOTO JOTOBOPY BHUMAraeThCsi 3aKOHOM, IPOTE OJHA i3 CTOpPiH
HeZ0OPOCOBICHO YXUJISETHCS BiJl HOTO YKIIAICHHS.

Sx TmpuKIaa 3aKOHOMABYO BCTAaHOBIEHOI MOJKJIMBOCTI CIIOHYKaHHA IO YKIAACHHA IOTOBOPY €
MOJKJTUBICTh BCTAHOBJICHHS 3E€MEIBHOTO CEPBITYTY ILISXOM YKIAJACHHS JOTOBOPY MiXK OCO0O0, sKa
BHMarae Moro BCTaHOBJICHHS, Ta BIACHUKOM (BOJIOJINIbIIEM) 3eMeNIbHOI AiIsHKY. BinmosigHo 1o 4.3 c1.402
HKY y pa3i HEmOCATHEHHSI TOMOBJICHOCTI PO BCTAHOBJICHHS CEPBITYTYy Ta TPO HOTO YMOBH CIIip
BUDINIYEThCS CYJOM 3a II030BOM OCOOHM, $Ka BHMarae BCTAHOBIIGHHS cepBiTyTy'. BimmoBigHo,
3aKOHO/IaBellb Mepe10aunB BipOTiHICTh TOTO, [0 CTOPOHH MOXKYTh HE JIOCSTTH 3TOJIU y pa3i HeOOXiHOCTI
BCTAaHOBHUTH CEPBITYT, Ta 3aKPIITMB MOXJIMBICTh CIIOHYKAHHS 10 YKJIAJIEHHS JOTOBOPY CEPBITYTY.

Kpim Toro, BapTo Tako 3rafaTé BUMNAAKH MPOJAXKY 3eMENbHUAX MIJITHOK JIep’KaBHOI Ta KOMyHAaJIbHOI
BJIACHOCTI TPOMaJITHAM Ta IOPUAWYHUM Oco0aM B MOpPsAKY cT.128 3emenbHOro Koaekcy Ykpainu (maimi —
3KY). YactuHoro 5 maHOi CTaTTi 3aKpilUICHUHA BUYEPITHWH TIEPENTIK MIiACTaB IS BiIMOBH B IIPOIAXKY
3eMENIbHOI TUISHKHU. Y pasi SKIIO BiAMOBA IPYHTYBaTUMETLCS Ha IMIJICTaBaX IHIMUX, HiX Ti, 0 HaBEICHI y
BOMY IOJIOKEHHI, PIlIEHHS MPO BiAMOBY NMPOJaXXy 3€MENbHOI IUISTHKHM MOXE OyTH OCKap:KEeHO B CyAi
3riguo 3 4.10 ¢1.128 3KV>. Ha CHOTOJTHIIIHIN JCHb 3aKOHOJABCTBOM JOITyCKAIOTHCS BUTIAAKU OOMEKCHHS
cBOOO/IM BOJIEBHUABIICHHS BIACHWKA 3€MENBHOI MUISHKH. 30KpeMa, 3aKOHOJaBellb BCTAHOBHB, IO CY/ Ma€
MOXIMBICTh BHPINTYBaTH IMUTAHHSA IMPUMYCOBOTO BiMUY>KCHHS 3€MENBbHOI MIJISHKH, IO Oyja BifjgaHa B
KOpUCTyBaHHA A7l 3a0ynoBu. Tak, 4. 2 ct. 417 LIKY nepeabauae MOXKIUBICTh IPUMYCOBOTO BiIUyKEHHS
3eMEJIbHOT IIITHKYA Ha KOPUCTh BJIACHUKA OyiBii (CIIOPYAM) MiC/s 3aKiHUYEHHS CTPOKY CyMepdiliiio, SKIIo
3HECeHHS OymiBIi (CIOPYIH), IO pO3MIIIEHa Ha 3eMENbHIN AUTMHIT, 3a00pOHEHO 3aKOHOM (KHUTIIOBI
OyJWHKH, TIaM’ATKH iCTOpPil Ta KyJAbTYPH TOIIO) a00 € HEJOIUIBHUM Y 3B’SI3KY 3 SBHUM IEPEBUIICHHIM
BapToCTi OyZiBii (CHOpYZAM) TOPIBHSHO 3 BapTICTIO 3€MENbHOI IUISHKK Y IMX BHUMAJKaX CyI MOXE 3
ypaxyBaHHSM IiJICTaB MPUIMUHEHHS IpaBa KOPWUCTYBAHHS 3€MENHHOIO MIJITHKOIO MOCTAHOBHUTH DPIIIEHHS
PO BUKYIN BJIACHUKOM 3EMeNbHOI AUSHKM OyaiBmi (cmopymu). Llg x HOpma mepembaydae MOKIMBICTH
MPUMYCOBOTO YKJIAJICHHS JIOTOBOPY IPO KOPUCTYBaHHsS 3EMEIIBHOIO MAUISHKOK BIACHHKOM OYIiBIi
(CIIOpYIM) Ha HOBHIT CTPOK'.

[Ipu oMy BapTO 3BEPHYTH yBary Ha Te, IMI0 MOJIOKeHHs cT.417 [luBiapHOTO KOACKCY YKpaiHu HE €
ONTUMAJBHUM BapiaHTOM PETYJIOBaHHsS, MpoOyieMa 3a0e3MeUeHHST €HOCTI FOPUANYHOL JOJi 3eMelbHOL
TiNSHKA 1 OymiBIl YM CIIOPYOW, Ha HiMl pO3TamIoOBaHOI, MOBWHHA BHUPINIYBATHCS BIPOBAHKCHHIM Y

! usinonuii kodexc, 4. 3, cr. 402 (2003) (Bepxosua Paga Ypaiuu). Oiyitinuti caiim Bepxosnoi Padu
Yxpainu. <http://zakond.rada.gov.ua/laws/show/435-15>.

2 Zemenvruii kodeke, 4. 10, cr. 128 (2002) (Bepxoeua Paga Ykpainu). Ogiyiiinuii caiim Bepxosnoi Padu
Yxpainu. <http://zakon4.rada.gov.ua/laws/show/2768-14>.

3 [ueinohuii kodeke, 4. 2, cr. 417 (2003) (Bepxosna Pana Vkpainn). Ogiyitinuii caiim Bepxoenoi Padu
Yrpainu. <http://zakon4.rada.gov.ua/laws/show/435-15>.
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BiTUM3HSAHE 32KOHOJABCTBO T.3. «KOHIICMIIii €IMHOr0 06’€KTa HEPYXOMOCTI» .

Opranu JepkKaBHOI BIaJH Ta MICIIEBOTO CaMOBPSTyBaHHS, iX 1OCamIoOBI 0COOM, BiMITOBITHO 10 CT.19
KV, 3000B’s3aHi miSTH JWIle Ha IMJACTaBi, B MeXaX IMOBHOBaXXEHb Ta y CHociO, 1o mependadeHi
Koncrutynieto ta 3akoHamMu Ykpainu. OTke, BOJEBHABICHHS OpraHiB Jep)KaBHOI BIaJWd Ta MiCLIEBOTO
CaMOBPALYBaHHS OOMEXYETbCSl MPUHIMIIOM pealtizalii iX HOBHOBaKEHb: JJO3BOJICHO Bce, IO NependaucHo
3aKOHOM. SIK BiOMO, NHMBUIBHO-TIPABOBI JOTOBOPW 13 OpraHaMH Jep)KaBHOI BIaJAM Ta MICIIEBOTO
CaMOBPSIyBaHHS YKJIQMAIOTHCS Y 3aralbHOMY IOpPsIAKY a00 Ha KOHKypeHTHuX 3acamax (ct.134 3KY). ¥V
KOHTEKCT] PO3IIISAY MUTaHHs PO OOMEXECHHS BOJICBUSBICHHS BIACHUKA HA BCTYI Y AOTOBIpHiI BiTHOCHHU
3aCIIyTOBYE Ha yBary came TepIluil OpsIoK YKIIaJaHHs JOTOBOPIB MO0 3eMENBHUX JIISTHOK 13 OpraHaMu
Jiep KaBHOT BJIaJI¥ Ta MiCIIEBOTO CAMOBPSIIYBaHHSI.

Yroau Mmoo 3eMeNbHUX AUISHOK, 0 MepeOyBaloTh y JiepKaBHI ab00 KOMYHalbHIH BIACHOCTI, Y
MPaBOBiil JOKTPHHI iHOAI HA3UBAIOTH MyOJiYHO-IPaBOBMMHU. BTiM, HaBpsa un a0 myOniuyHHX IOTOBOPIB
MOXYTh OyTH BiTHECECHI JOTOBOPH MO BIMIYKEHHS a00 HaIaHHS B KOPUCTYBaHHS 3EMEIBHUX JUISTHOK
nepkaBHOI a0 KOMYyHalbHOI BIAaCHOCTI, MPUUOMY HaBiTh Yy CHUTYyamii, KOJIH iCHye OOOB’SI30K HaJIaHHS
3eMenbHUX AUTHKA. CaMe 1o co0i icHyBaHHS 000B 3Ky YKJIACTH JOTOBIp IlIe HE MEPETBOPIOE BiTHOCHHU
Ha My OJIiIHO-TIPABOBI.

[Ipomaxx 3eMenpbHOI AUISSHKHA YM TpaB HA HUX Ta HAJAaHHS 3€MENBbHOI JUISHKH 3MIHCHIOETHCS Ha
OCHOBI MPUUHATOTO YIIOBHOBAKEHUM OpPTraHOM pitieHHs. OKpeMo ClliJl MIPUIUINTH yBary MmpaBoBiil mpupoi
uporo pimenss. Tak, Koucturyniitauii Cyn Ykpainu y pimensi Ne 1-6/2010 npu TayMadueHHI ML «ay», «0»,
«B», «r» cT.12 3KY nidmoB BUCHOBKY, IO Y YaCTHHI MOBHOBAXKEHD CUIBCHKUX, CEIUITHUX, MICBKHUX pal
BignoBigHO 10 mporo 3KY BupimlyBaTH NHUTaHHS PO3MOPSIKEHHS 3eMJSIMH TEPUTOpialbHUX TIpOMas,
repeavi 3eMeIbHUX AUITHOK KOMYHAJIBHOI BIIACHOCTI Y BJIACHICTh TPOMa/ISH Ta OPUJAUYHUX 0Ci0, HaJaHHS
3eMENIBbHIX MIISTHOK Y KOPUCTYBAHHS 13 3€MeIh KOMYHAIBHOI BIIACHOCTI, BIJTYUYCHHS 3€MEIbHUX JUISTHOK 13
3eMeNb KOMYHaIbHOI BIaCHOCTI Tpeba po3yMiTH Tak, IO MPH BUPIMICHHI TaKUX MUTaHb I pagd JiI0Th SIK
Cy0'eKTH BIaJHUX OBHOBAXKCHE .

Ha wamy mymky, BUIIEe 3a3HadeHa TO3WIlA He € BipHOM. IIpoanamizyBaBmu monokeHHs 3KV,
MOXXHa 3PO3YMITH, IO, TMPUUAHSABINMA BiIIOBITHE PIIICHHSA, OpraH Iep>KaBHOI BIAgd YA MIiCIIEBOTO
CaMOBDSAIYBaHHsS peajli3oBye BiJ iMEHI JAep)kKaBd MPaBOMOYHOCTI BJacHMKa MaiHa. Takoi mno3uuii
TOTPUMYIOTBCS 1 TOCTIOAapchki cynu. 3okpema, [lnerym Bumoro rocmogapchkoro Cymay po3’sICHHB, IO
pIIEHHSAM OpraHy MICIIEBOTO CAMOBPSIYyBaHHS YU JEP’KaBHOI aIMiHICTpaIlii Mpo HaJaHHS 3eMeTbHOL
TUISTHKY Y BIIACHICTh a00 KOPHCTYBaHHS 3[1HCHIOETHCS BOJICBHUSIBICHHS BIaCHUKA 3€MIIi, TOOTO IIi OpraHu
HE BHCTYNAIOTh SIK Cy0’€KTH BIaJHUX IOBHOBaXXEHb, a YKJIaJeHUH HUMHU JOTOBIp HE € MyOsivyHO-
TIPABOBHM’.

Came X pIICHHS PO MPOMAX 3eMENbHOI MIITHKY YM PO HamaHHS 11 y KOPUCTYBaHHS, MPUHHATE
KOMIIETEHTHUMH OpraHaMu, He € JOKYMEHTOM, IO MOPODKYE Yy CTOPiH mpaBa Ta 000B’s3ku. He moxna
MOTOJIUTUCH 13 TBEPIDKEHHSM, IO PIIlIEHHsI € TMChbMOBUM PE3YJIbTATOM BOJICBHUSBIICHHS OpraHy Jep:KaBHOT
BJIATU IIMOAO PO3MOPSAIDKCHHSI CBOEIO 3EMENBHOIO TUISHKOIO, IO HAJCKHUTH JepiKaBi, BiM IMEHI SKOi 1
BHCTYIIA€ Lell OpraH aepxaBHoi Biamu’. HatoMicTh, pillieHHs € uile eTarnoM (pOpMyBaHHS BOIi CTOPOHH,
BOJICBUSBIICHHS X BHUCIOBIIOETHCS NUIAXOM MiAMUCAHHS BiAMOBITHOTO JOTOBOPY OPEHAM, AOTOBOPY
KYITIBITI-TIPOJIAXy IM MiHH 3eMeIbHOI MiasHku. CHTyaIlis € MOBHICTIO aHAJIOTIYHOIO TiH, SIKa CKJIaTaeThes,
CKa)XiMO, y aKIIIOHEpHOMY TOBAapHCTBI, 3arajbHi 300pH SIKOTO MPUHHSIIN PILICHHS PO YKJIaACHHS IEBHOTO
MPaBOYMHY — TaKe pIilIeHHs 30BCIM He O3Hayae€, IO MPaBOYMH BXKE YKIAJCHO, OUIBII TOro, y IHIIOL
CTOPOHH MalOyTHHOTO TIPaBOYMHY, 3BHYAHHO K, HE BHHHUKA€E IIpaBa BHMAraTH YKIQJCHHS TaKOTro

! Mipommmuenko, A., Pinenxo, A. (2011). Bydieni na uyaciii semniz mumnyne uu maiibymne? Cnissionowenns
€KOoN02iUH020, NPUPOOO PECYPCHOZ0, 3eMEbHO20 MA A2papHO20 Npasa: MaTepiain 10 KPyrioro croiy 9
rpynus 2011 poky. Xapkis, 172.

% Cnpasa 3a konemumyyiiinum nodannsm Buwozo adminicmpamusrozo cydy Vrpainu wjodo ogiyitinoeo
maymaienus noaoxcensb wacmunu nepuioi cmammi 143 Koncmumyyii' Vkpainu, nynkmig «a», «o», «@», &@»
cmammi 12 3emenvnozo kooekcy Yrpainu, nynkmy 1 uacmunu nepwoi cmammi 17 Kooekcy
aominicmpamuenozo cyoouurncmea Yrpainu 6io 01.04.201(p. (Koucturyuiiinuii cyn YKpaidu).

3 [Mocmanosa npo desxi numanns npaxkmuxu po3ensdy cnpag y Cnopax, wo SUHUKAIOMb i3 3eMelbHUX 6IOHOCUH
2011 (ITnerym Buimoro rocrogapcsKoro Cymay).

* IBewp, B. (2008). Opranu aepxaBHOT BIAH K Cy0’€KTH 3eMEIBHIX BiAHOCHH Y JOTOBOPAX KYITiBIIi-
NPOAaXy 3€MEIIbHUX AUISHOK AepikaBHOI BaacHOCTI. FOpuouuna Ykpaina. npasosuit uaconuc, 10, 81.
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npaBounHy. Takuil BUCHOBOK SIKpa3 i BHUILIMBA€ 3 MPUHIMITY CBOOOAM AOTOBOPY. TOMYy HOMHIIKOBOIO
BUIA€THCS, HAPHUKIIA, TIO3HIlis BUIIOro rocrnoaapchbkoro cyay YKpaiHu 110 OKpEMHUX CIIPaBax, 3a KOk 32
HAasIBHOCTI PIMIEHHS YIIOBHOBAXKEHOT'O OpraHy (MiChKpaar) IIOA0 Mepeaadi 3eMeNIbHOI MIJITHKHA B OPEHIY Ta
YXWIJICHHSI BiANOBIJHOI MOCagoBoi 0cOOM BiA MiANMCAHHS TEKCTY AOTOBOPY CYA MOXE BHU3HATH AOTOBIp
YKJIaJeHHM .

[IpuaIIMTT CBOOOIM TOTOBOPY TaKOXK TPOSBIISETHCSA y TOMY, IO Ha MIACTaBi BIAMOBIIHOTO PIllIEHHS
opraHy Jep)kaBHOI BJIagd a00 OpraHy MICIIEBOTO CaMOBPSIYBAaHHS NPO TMpoaaX, MiHy ab0 HamaHHSI B
OpEeHIy 3EMENIbHOI AUISHKH OIHiM 0co0l L 3eMeNbHa IiIsSHKA MOXKe OyTH BiguyxeHa abo mepenaHa B
KOPUCTYBaHHS IHINIA ocobi. [Hma cmpaBa, MmO y BHIAOKY, KOJW TakKe PINICHHS MOXKE BBaKATHCS
MPUHHATAM HEIOOPOCOBICHO, IMOCTA€ IMUTAHHS PO BiAIIKOMYBaHHS 3alOMISIHUX MEpIlii 0co0i 30UTKiB. Y
Teopil «KKOHTHHEHTAILHOTO» MPaBa, BUXOSUH 13 KOHIIEMIIIT MepeAI0r0OBIPHOT BiAMOBIfaIbHOCTI (J1aT. culpa
in contrahendo),y oco0u, mo mocTpakaana y IaHOMY BHIIQJKY, € MOXIHMBICTh CTATHEHHS 30HMTKIB 3
MO3UTUBHOTO iHTEpecy, TOOTO 3 ypaxXyBaHHSM YIYIICHOI BHIOAHM BiJ] HEYKIQJEHOTO JIOTOBOPY, SKIIO
JIOBEZICHO, 110 0e3 MOPYLIeHHS iHIIOK CTOPOHOIO MEePEA0roBipHOr0 30008’ 13aHHS OAHUM 3 KOHTPAareHTIB,
noroBip Gy Ou yKkiajeHMH Ha yMOBaX, SIK OdikyBana iHma cropoHa’. Ha anb, B Ykpaini BkasaHuii
IHCTUTYT HE 3HAXOJHUTH OE3MMOCEPETHBOTO BTUICHHS y 3aKOHOIABCTBI.

Brnepe 3akpinuBmy B 3akoHi Ykpainu «IIpo popmu BracHOCTI Ha 3eMITIO», 110 Ha JaHHH MOMEHT
BTPaTUB YHHHICTH, IPaBO MPHUBATHOI BIACHOCTI Ha 3eMiTi0, BepxoBHa Paga Ykpainu TuM caMuM B3siia Kype
Ha CTAHOBJICHHS BIIPHOTO PHHKY 3¢MII Ta BCTAHOBICHHS OCHOB BLIBHOTO 3JifiCHEHHS TOCIIONAPIOBAHHS .
[Tizuime y Koncrutymii Ykpaiau 0y10 BCTaHOBIICHO, IO JepKaBa 3a0e3Meuye 3aXUCT MpaB YCiX Cy0'eKTiB
npaBa BJIACHOCTI i TOCIIOAAPIOBAaHHS, COLiaJIbHY CHPSMOBAHICTh CKOHOMIKH. Yci Cy0'eKTH MpaBa BIACHOCTI
piBHi mepen 3akosom®. OnHak, sk BHmaeThes i3 amamisy 3KY, He s BCix oci6 3akpimieHi piBHi yMOBH
3MIHCHEHHS TOCIIOAapPIOBaHH, HAIPUKIIA, Y chepi ClIbChKOroCIoaapChKoro BUPOOHUIITBA. 30KpeMa, y 1.4
ct.81 Ta 4.4 cr. 82 3adikcoBaHi MOJOKEHHS, IO iHO3EMHI IPOMAJSHA Ta 1HO3EMHI IOpHAMYHI 0codu, a
TaKoXX 0cobu 0e3 rpoMasHCTBA, 10 MPUHHSIINA M OTPUMAJIH B CIIAAIIUHY 3€MJIi CLIIbCHKOTOCIIONAPCHKOTO
IIPU3HAYCHHS, TTOBHHHI BIIUyXHTH iX MPOTATOM POKy . Y pasi, SIKIIO 3a3HAYCHHiT Cy0 €KT IIPOTATOM POKY
HE BIIUYKHTbH 3eMENbHY TUISTHKY, TO TIPABO BIACHOCTI MMOBUHHO OYTH IPUMYCOBO IPHUITMHEHO 32 PIIICHHIM
cyay.

Takox TOoCcTae MUTAaHHSA, YU TIOMTHPIOETHCS HOpMa IMPO OOOB’SI3KOBICTh BiAUY)KCHHS Ha 0ci0, sKi,
Oymydn TpoMaasHaMHu YKpaiHu, HaOynu Iie OJHE TPOMAISHCTBO. Sk Bimomo, B YKpaiHi i€ TPUHITAI
€IMHOTO TPOMAJSHCTBA, BTIM, HAOyTTs 3aKOHOAABCTBA iHIIOI KpaiHM HE HPU3BOIUTH 10 aBTOMATHYHOI
BTPaTH TPOMAASHCTBA YKpaiHW. 3 LbOTO MPHUBOAY CIiA 3a3HAYUTH, IO BiAMOBinHO no craTTi 20 3akoHY
VYkpaian «IIpo rpoManasHCTBO YKpaiHU», SKIIO TPOMAASHUH YKpaiHu HaOyB TPOMAISTHCTBO (IiITAHCTBO)
iHII01 MeprkaBu a00 JepikaB, TO y MPABOBHUX BiIHOCHMHAX 3 YKPaiHOIO BiH BU3HAETHLCS JIUIIIEC TPOMAITHHHOM
Ykpaiuu’. To6T0 y TakoMy BHIIaAKy Ha 0co0y He Gy/e MouupioBaTHCh i u.4 cT.81 3KY.

Omnak MexaHI3M IPUMYCOBOTO BimdyXKeHHs, nepembadeHoro y 4.4 cr.81 Ta 44 cr. 82, B
3aKOHOJIABCTB1 HE 3aKPIIICHUM, 110 MOPOJKYE MHUTAHHS TPH MPaKTHIHIN peamizariii miei Hopmu. Ct.145
3KV, sxa nokiMKaHa BCTAHOBHUTH BiJIOBIIHY NMPOLEAYpPY, HACTIPaBIi KOHKPETHUX MpaBUI HE nepeadayae,
00MEXXyIounch (4.2) BKa3iBKOIO Ha Te, IO 3eMeNIbHA «IUISIHKA MiAJSIrae mpuMyCOBOMY BiAUYXKEHHIO 32
pimeHHAM cyny». ICHYIOTh MpOMO3UIli CTBOPHUTH CITCIIadbHUN 3aKOHOAABYHMM aKT, SKHH pPETyIIOBaB O
MOPSIOK  BIAYYKEHHS 3EMEJIbHUX MJUISHOK — CLIBCHKOTOCIIONAPCHKOTO MPHU3HAYEHHS 3a3HaueHUMU
cy6’eKTaMH y pasi OTpHMAaHHs Takoi 3eMeNIbHOT JIISTHKY y BIACHICT .

! Vsazanvrenns cyoosoi npaxmuiu pozensidy 20cnodapcbKumie CyOami Cnpag y Cnopax, nos' s3anux i3
semenvHumu npagogionocunamu 2010(Bummii rocionapebkuii cyn Ykpaiau). Bichuk 2ocnooapcokozo
cyoouuncmea, 1.

% Kessler F., Fine, E. (1964). Culpa in Contrahendo, Bargaining in Good Faith, and Freedom of Contract: A
Comparative Study. Faculty Scholarship Series. Paper 27/245.

3 Baxon npo opmu eracnocmi na semmo 1992(Bepxosna Pana Ykpainn). Ogiyitinuii sicnux Yxpainu, 18, 255.

* Konemumyyis Yxpainu, cr. 13 (1996) (BepxosHa Pana Ykpaiuu). Oiyitinuii catim Bepxosnoi Padu Yipaiu.
<http://zakon4.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80>.

> 3emenvruii kooekc, 4. 4, cr. 81, 4. 4, c1. 82 (2002) (Bepxosua Paxa Ykpaiun). Ogiyiinui caiim Bepxosnoi
Paou YVxpainu. <http://zakon4.rada.gov.ua/laws/show/2768-14>.

% 3axon npo epomadancmeo Vipainu 2001(Bepxosra Pana Vipainn). Ogiyitinuii sicnux Yxpainu, 13, 65.

" Hocix, B.B. (2006). IIpaso erachocmi Ykpaincekozo napody: monorpadis. Kuis: IOpinkom Iutep, 223.
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Ha nam mormsia, came mo cobi oOMEXKeHHs JUIsl iHO3EMIliB Ha HAaOyTTS MpaBa BIACHOCTI Ha 3eMIll
CLJIbCHKOTOCITOIAPCHKOI0 MPHU3HAYCHHS € JOCUTh CYMHIBHHM pIIICHHSM, HE OOYMOBIEHHM CIeHu(iKOO
3eMelb, Y T.4. CUTbCBKOTOCTIONAPCHKUX, SIK 00’ €KTIB MPaBOBOTO peryioBaHHs. [lo-mepime, Cirig po3yMiTH,
mo OOMEXYIOUM AJIsl MEBHUX CYO €KTIB MOMIMBICTH Al HaOyTTs 3e€MENbHHX MOUISHOK Y BJIACHICTD,
JepkaBa TUM CaMHM 3MEHIIYE I[iHy Ha 3eMIIt0, TOOTO 3MEHIIYyE PO3Mip HAAXOMKEHb, SKi MOTIU O
OTpUMATH TEMEPIITHI BIACHUKH — celstHH. [lo-mpyre, oOMeXeHHS Ha HAOYTTS 1HO3EMIIIMH 3€MENb Y
BJIACHICTh B YKpaiHi 0OMeXye 1 HaAXOMKCHHS B YKpaiHy IHBECTHIIH — SK y TPOIMIOBIH ¢dopmi, Tak 1 y
(hopMi 3HaHP Ta HABUYOK, HCOOXITHUX JUIS BEJICHHS CY4aCHOTO CLIBCHKOTO rocnojapcrsa. [lo-Ttpere, Ko
METOI0 OOMEKEHHsI € 3amo0iraHHs KOHIICHTpAIlii — I METa >KOJHAM YHHOM HE JTOCSATAETHCS: 1HO3EMITI
LIJIKOM MOKYTh Ha0yBaTH BEJIMYC3HI MAaCHBH 3eMeJIb Ha TUTYJIAaX OpeHIu abo eMpiTeB3uCy.

Buxonsun i3 1poro, cuiji CTaBUTHM HE THTAaHHS MPO CTBOPEHHS YM BOCKOHAJICHHS MEXaHi3My
1M030aBJICHHS 1HO3EMIIIB MpaBa BJIACHOCTI HA 3€MEJNbHI JUISHKH CLTbCHKOTOCIIOAAPCHKOTO MPU3HAYCHHS, a
Ipo Te, MO0 caMe OOMEXEHHS MI0J0 HAOyTTs IMpaBa BJIACHOCTI HA 3€MIII0 1HO3EMISIMH JOIUIBHO Oyiio O
CKacCyBarTH.

[IpoGieMHUM € TUTaHHS CITiBBiJHOIICHHS 000B’S3KIB IHO3EMHHUX TPOMAJISH, 0Ci0 0e3 TpoMajsTHCTBA
Ta 1HO3EMHHUX MOPHIWYHMX 0ci0 Ta  MOparopit0o Ha  BIMIY)KEHHS  3E€MEIBbHUX  JTUITHOK
CLITECHKOTOCIIOAAPCHKOTO IPU3HAYCHHS, 1110 3aKkpimuieHni .15 Tlepexigaux monoxens 3KY. MopaTopiit Ha
BITYYKCHHS 3€MEIIBHUX MUISHOK CLIBCHKOTOCHONAPCHKOrO MPU3HAYCHHS HE TMOIIUPIOETHCS HA BUIAJKH
000B’S3KOBOTO BiTUYKCHHS 3E€MEIbHUX [IISHOK 3a3HAYCHUMH Cy0 €KTaMH 3 OISy Ha CTYIiHb
TpiopHTeTiB, siKi 3a6e3medyeThest Hopmamu 3KY'.

Taka mosumisi BimoOpakeHa 1 B cynoBiid mpaktuui. 3okpema, y Ilocranosi I[lnenymy Bumroro
rocrmoiapcbkoro  cyay  YKpaiHM — 3a3HadyeHO, IO  MOpaTopid  Ha  BiAYYKEHHS  3eMeb
CITECHKOTOCIIOAAPCHKOTO TIPU3HAYCHHS HE MOJKE ITOIIMPIOBATHCS Ha BHITANOK, TepeabadeHuit 4. 4 cT. 82
3KY, OCKiIbKM 3a3HAa4€HAa HOpPMa BCTAHOBIIIOE OOOB'SI30K 1HO3EMHOTO ITiIPUEMCTBA 3AIHNCHUTH
BiZUy)XCHHS 3€Melb CLIbCHKOrOCIOAAPCHKOTO MPU3HAYCHHS. MM IOTOIKYEMOCH i3 BHCIOBICHHMH
MiIX0/IaMH1, X049a 1 3 JIEMIO 1HITUX MOTHUBIB, IMTOPIBHSIHO 3 THMH, SKHUMH, HIMOBIPHO, KEPYBAIHCS iX aBTOPH.
Cam 1o co0i MopaTopiii Ha BiMUY>KEHHS 3€MENb CLIbCHKOTOCIOMAPCHKOTO NPU3HAYCHHS CIiA OIIHUTH
HETaTUBHO, TOMY OyJb-sIKi BHHATKH 3 HBOTO, HE3aJCKHO BiJ TOTO, SKAMHU MIpPKYBaHHSMHU BOHH
0oOTpyHTOBAaHI, CJIi/ BiTaTH.

Kpim oOmekeHb cBOOOIM BOJICBHSBJICHHS, IO iCHYIOTh Ha 3aKOHOJABYOMY PiBHI, TaKOX BapTo
BUJIIUTA OOMEKEHHS, IO BCTAaHOBIIOIOTHCS HA JIOTOBIPHOMY piBHI. BOHHM MOJATarOTh y TOMY, IO
KOHTpPareHTH BJIACHOPYY OOMEXYIOTh ceO¢ Y BOJICBHSBIICHHI, yKJIagaT iM qorosip uu Hi. [lepur 3a Bce 110
TaKUX BUMAAKIB CIIiJ] BiTHECTH 000B’ 30K YKIIACTH JOTOBIp, IO 3aKPIILTIOETHCS Y TTOTIEPETHEOMY TOTOBOPI.
[MutanHs momepeTHbOro NOroBopy (PaKTHYHO HE OYJIO MPEeIMETOM JOCIHIPKEHHS JOKTPUHHU 3EMENBHOTO
MpaBa, OJHAK OCKIILKY 3eMellbHA JIITHKA € 00’€KTOM IpaBa BIACHOCTI Ta 00’€KTOM IMBUIBHHX TIpaB 3a
LKY, To BiAmoBigHO Ha BIZHOCHHH Yy cepi 00Iry 3eMeIbHHMX MUISHOK IMOLUIHUPIOIOTHCS 1 HOPMH MO0
3aralibHUX MOJIOKEHB PO JJOTOBIp.

IIpo Te mo, monepeaHii AOTOBip 00OMEKye BOJECBHUABICHHS OCi0 Ha YKJaJaHHA JOTOBOPY CBIAYMTH
3aKOHOJIaBU€ BH3HAUCHHS IONEPEIHBOrO NOTroBopy. BiamosigHo mo m.1 4.1 ¢r.635 LIKY, monepeanim €
JIOTOBIP, CTOPOHH SIKOTO 3000B’A3YIOTHCS IPOTATOM IIEBHOTO CTPOKY (Y IIEBHUM TEPMiH) YKJIACTH JIOTOBIp B
MaiOyTHHOMY (OCHOBHHI JIOTOBIp) Ha yMOBaX, BCTAHOBJICHHUX MOMEpeaHIM noropopoM. Sk 3a3nauae H.T.
[leTpumun, 3a CBOEIO CYTHICTIO TMONEpEOHIH IOToBip € JOOPOBINBHO NPUHHATHM 3000B’S3aHHAM Ha
VKJIaJICHHSI JIOTOBOPY B O0OB’SI3KOBOMY TOPSIJIKY, IO HAJIAE MOXKJIMBICTH CTOPOHAM BHMATaTH YKJIaJICHHS
JIOTOBOPY B CYJOBOMY IMOPSIKY . 3a CBOEIO MPUPOIOI0 MOMEPENHil MOTOBip € opraHizamifiHEM i He
MOPOJKY€E JKOIHMUX MaWHOBMX TpaB Ta OOOB’A3KiB, KpiM MpaBa Ha BIAMIKOAYBaHHA 30WUTKIB y pasi
MOPYIICHHS IHOTO IOMEPETHHOTO JIOroBOpY. Ha mpakTwill iCHYyIOTh BHTIAJIKU, KOJH Yy TOMEPEIHHOMY
JIOTOBOPI MependadaroTh me 10 YKIagaHHsI OCHOBHOT'O JOTOBOPY 000B’SI30K OHIET i3 CTOPIH IepepaxyBaTh

' Mipommnmuenxo, A.M. (2011). 3emenvre npaso Yipainu: nasuansuuii noci6uuk. Kuis: Anepra, I[YJI, 189.

? [Tocmanosa npo Oeski numanHsa RPAKMUKY o320y CRPas y CNOPAxX, Wo BUHUKAIOMb I3 3eMeNbHUX GIOHOCUH
2011 (ITneaym Buimoro rocrogapcskoro cyny Ykpaiun). Ogiyitinuii catim Bepxosnoi Paou Yxpainu.
<http://zakon2.rada.gov.ua/laws/show/v0006600-
112test=SE7MfTNFZoCh4tLMZiOpFDQXHI432s80msh8Ie6>

3 Merpummn, H.T. (2012). OcoGIMBOCTI PaBOBOrO PEryIIOBAHHS OMIEPEIHBOTO TOTOBOPY Ta HOro
CIIBBIAHOIICHHS 13 3aBIATKOM. Bichuk 3anopizeko2o nayionaivho2o yHisepcumemy, 2,82.

196



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

cymy Tomo. OfHak, Ha MOIO AYMKY, II¢ HIBEJIOE caMy CYTh MONEPEIHBOTO JOTOBOPY, OCKIIBKH LE BKE €
BUKOHAHHSIM OCHOBHOTO JIOTOBOPY, III0 BUXOAUTH 32 MEXKI PO3YMIHHS CYTi MONIEPEAHBOTO I0TOBOPY.

Bracnimok ykimamgaHHs MOMEPEIHBOTO JOTOBOPY Y CTOPIH BHHHUKAE IOPUANIHUNA 000B’SI30K YKIIACTH
OCHOBHHI JIOTOBip Yy Mail0yTHROMY, BTiM, 1€l 00OB’S30K 3a0€3MEUYEThCS JIMINE MOXKIUBICTIO BHMAaraTH
BIJIIKOAYBaHHS 30MTKIB mOTepmuiiii cropoHi: BigmoBimHo mo 4.2 c1.535 LKV, «cropona, sika
HEOOTPYHTOBAHO YXWISETHCS Bill YKIIAIEHHS JOTOBOPY, Mepea0adeHOro MOMepeaHiM TOTOBOPOM, ITIOBHHHA
BIIIIKOTyBAaTH JAPYTiii CTOPOHI 30MTKH, 3aBAaHI MMPOCTPOUCHHSM, SKIO 1HIIE HE BCTAHOBIICHO ITONICPEIHIM
JIOTOBOPOM a00 aKTaMH IMBLIEHOTO 3aKOHOAABCTBa» T00TO, AJIS IMBLIBHOTO 3aKOHOAABCTBA CIIOHYKAHHS
TI0 YKJIAJICHHS JIOTOBOPY SK CTOCIO 3aXUCTY MOTEPIIUIINA CTOPOHI HETOCTYITHE.

PosrnsuyBmm neBHI BUTIAIKA OOMEXEHHS CBOOOIM BOJICBHSIBICHHS CTOPIH HA BCTYH Y 3€MEIBHO-
JIOTOBIpHI BiJTHOCHHH, OIIHUMO TaKOX TEPCICKTUBU 3allPOBa/DKCHHS B 3aKOHOAABCTBO YKpaiHM HOBUX
0OMEKEHb.

Bumie y 1i#t cTaTTi B)Ke HaBOIMIIAcsS HETaTHBHA OITIHKA MOPATOpPiI0 HA BiMUY>KCHHS IEBHHUX 3€MEIh
cineceKorocnofapcbkoro mpusHadeHHs (m.15 posn. X 3KVY). Ha Hamy aymky, BIpOBaIKeHHS
BIJIMOBIJTHOTO  MOpPATOpIl0  HEBUNPABIAaHO OOMEXKYye TIpaBa  BJIACHUKA  3EMEIIBHOI  JUISTHKH
CLITBCHKOTOCITOIAPCHKOT0 MpU3HAYeHHs. BHACTIIOK BIPOBAIKEHHS MOPATOPII0 MOPYIIUBCSI HOPMaIbHHHA
PO3BHTOK PUHKY 3€MEJb, BIMOYJIOCH INITyYHE 3MCHIICHHS BApTOCTI TAKUX IIJISHOK, 3HIDKEHHS OPCHIHOL
IIaTH 3a HUX TOm[O. TakoX HEraTMBHUM HACHIJKOM MOPATOpil0 € (DaKTHYHE HEBUKOPUCTAHHS ICIKUMHU
BIIACHUKAaMH 3€MENIbHUX JUISTHOK CLIBCHKOTOCIIONApPCHKOTO IPH3HAYEHHS CBOIX 3€MeNb 4epes
HEMOXUIMBICTh CAMOCTIMHO iX 0OpoOsATH Ta HeOa)KaHHS 3IaBaTH iX B OPEHAY Yepe3 Mi3epHY OpPEHIHY
miary.

OcCKiTbKM MOpaTopiii OyB 3anpOBaKEHUN 1 U OOMEKEHHS CIICKYJSIA 3eMETbHUMU JUTTHKAMU
CITECHKOTOCIIOAAPCHKOT0 TPHU3HAYCHHSI, CIIJ PO3TJBIHYTH MOXIIMBICTH 3aMiHH MOpPAaTOpil0 Ha MEHII
JKOPCTKUIM MeXaHi3M, skuii Ou mnepenbayaB HE TOBHE, a YaCTKOBE OOMEXKCHHS BOJICBUSBICHHS
KOHTParcHTiB TMPH BiAUY)KEHHI 3EMENBHUX [ISHOK CLIBCHKOTOCIIONAPCHKOTO TMpHu3HadeHHs. [l
pO3B’s3aHHS IIHOTO TNMHTAHHA MOXKHA 3BEPHYTHCH O 3aKOPIOHHOTO IOCBIAY PETYIIOBAHHS IMOMIOHUX
BHITAJIKiB. 30KpeMa, B €BPONEHCHKHX KpaiHaX MPaKTHKYETHCS JO3BUILHUHN TMOPSAIOK MPUAOAHHS 3€MEIb
CiIbCBKOTOCIIONapChKOro npu3HaueHHs. Hampukiman, y [IBernii kymyBaTu 3eMITIO CLTBCBKOT'OCIIOIAPCHKOTO
MIPU3HAYCHHS MOXHA JHIIEe 3 T03BONY ypsimy. B ABcrpami mis mpomaxy 3emili HEOOXiTHHH O3B
CIIeIiabHAX OPTaHiB HA YKIIA[CHHS 3¢MENbHHUX yro . Y ABCTpIii ZO3BiNbHHIT MOPSIOK BiA4y/KEHHS 3eMelIb
OyB 3ampoBamkeHuii me B 1919 pomi. Ilepemik BumankiB, KOMM YroAud i3 3eMEIbHUMHU AUTSTHKAMU
CLTBCBKOT'OCITOIAPCHKOT0 TPU3HAYCHHS BUMHSIOTHCS HA ITIJICTaBi JI03BOJY, BJIAHOTO PAOHHOI0 KOMICi€r0 3
3eMeNbHOT0 000poTy, mependauenuit y denepansaomy 3akoHi ABctpii Big 07.07.1994 poxy «IIpo obir
3eMeNTBHUX JiISTHOK» . JI03BiIbHA IIpoLeypa nepeadadae O6rpyHTYBAHHS TOTSHIIHIM TOKYIILEM KyIIiBIi
3eMJIi, a TaKoX HaJaHHS CBIigOUTBa Npo Horo mpodeciiiHy miaroToBky. BimMoBa y Bumawi 103BOIY
MOJKJIMBA JIMINE 3 TIi/ICTaB, BH3HAYEHHX 3aKOHOM: y pa3l BUHUKHEHHS «HE3J0POBOTO MEPEepO3MOALTy
3eMIT»; «0e3 TOCIOAapChKOr0 3MEHIICHHS abo ApoOJeHHS 3eMETbHOI IUISTHKM), KOJHM IOTOBIpHA IliHA
3HAXOAUTBCS Y «rpyOii HEBIAMOBIAHOCT» 13 BapTiCTIO OUIAHKK. PilleHHS mnpo BuOady I03BOIY
MPUIMAETHCS TIPOTATOM MICSAI, a y pasi, AKII0 HEOOXIJIHUM € TMPOBEIEHHS JO0JATKOBOI EKCIICPTH3U -
IIPOTATOM JBOX-TPBOX Micsis’ .

JouinsHo PO3TISTHYTH JTO3BLITHHUIMA MOPSTIOK BiTYyKCHHS 3eMeTbHUX TIITSTHOK
CLTBCBKOTOCITOIAPCHKOT0  MPU3HAYCHHS SK aQJIbTEPHATUBY MOPATOPil0, SKIIO TOBHICTIO BiMiHUTH
0OMEXeHHS IJi1 000pOTYy 3€MENlb CUIBCHKOTOCIONAPCHKOTO TPHU3HAYEHHS Oyae HEMOXINBO. Y pasi
3aMpoOBa/KCHHS JO3BUIBHOTO TOPSIKY BIAYYKEHHS IIMX 3€MeNb IMOBHOBAXEHHS 3 HAaJaHHS J03BOIY
JOLTFHO TIOKJIACTH HA IEHTPAIbHUI OpraH BUKOHABYOI BIIAJH, 1[0 PeaNli3ye JepKaBHY HOJITHKY y cdepi
3eMeJIbHUX BiTHOCHMH — JlepskaBHY ciayOy 3 nuTaHb reozesii, kaprorpadii Ta xagactpy. OmHak Take
HOBOBBCJICHHSI MOKE€ MaTH 1 HETaTWBHI HACTAKK y (opmi 30UTBIIEHHS 370BXXKABAHHS BIAJ0I0 Ta BHAAUI
JIO3BOJIIB JIHIIIE «00paHuM» ocobam. Tomy 3ampoBaKeHHS J03BUILHOTO MOPSIKY MOXKIIUBE JIUIIC Y pasi,

! Jlep:kaBHa 3eMelbHa TOTITHKA B YKpaiHi: cTaH i cTparerist posuTky (2009). Hayionanvna 6esnexa i obopona,
3(107),57.

? Mipomanaerko, A.M. (2011). 3emensre npaso Vpainu: nasansauii nociGuuk. Kuis: Anepra, I[YJI, 559.

3 Mipomnnuaerko, A.M. (2011). 3emensre npaso Yipainu: nasdansuuii nociGuuk. Kuis: Anepra, IIYJI, 559.

* 3aGenprmenckuii, A.A. (1995). HekoTopbie BOPOCHI COBPEMEHHO} KOHIISIIIHI 3eMebHOTO mpaBa. Mocksa:
Becmuux MI'Y, 6, 28.
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SKIIO BiIMOBIAHI BITHOCHHM OYAyTb MiINOPSIKOBaHI MPUHIMITY «MOBYa3HOI 3TOJM», a TATAp JOBEICHHS
HEBIAMOBITHOCTI BiIyKCHHS BCTAHOBIICHUM 3aKOHOM KpHUTEpisM Oy/ie TTOKJIaICHO Ha BiATIOBITHHIA OpraH.

3HayHa KIIBKICTh OOMEKEHb CBOOOIM BOJICBHSBICHHS OCOOM Ha BCTYH Y JIOTOBIPHI BiJIHOCHHHU
3YMOBIIOIOTHCSI OCOOJIMBHUM MIPABOBUM CTAaTYCOM MEBHHUX Cy0 ekTiB. Hi y 3eMenbHOMY 3aKOHOAABCTBI, Hi Y
JNOKTPHHI 3€MEJbHOrO TMpaBa HEMae BU3HAUCHHA 3€MENbHOI MpaBO3JAaTHOCTI, [Ji€3IAaTHOCTI YU
mpaBocy0’ekTHOCTI. TIOHATTSA 3eMeNbHOI Ii€3MaTHOCTI Ta MPaBOCYO €KTHOCTI 3pijka 3yCTpidaroTh Yy
JOKTPHHI 3¢MEJILHOTO MpaBa. 30KpeMa, 1010 3eMelibHOI nmpaBocy0’ekTHOCTI, TO HO.B. KopHeep Bu3Hauae i
AK 3/IaTHICTh GyTH yJaCHHKOM CYCIiNGHHX BiJHOCHH, SIKi TIOB’SI3aHi 3 BUKOPHCTAaHHAM 3eMmi'. Ha mxymky
H.I. TutoBOi, 3eMenpHA TI€E3XATHICTH — 1€ CIPOMOXKHICTH OCOOM CBOIMU isiMH HaOyBaTH 3eMeEIbHI TIpaBa 1
CTBOPIOBATH ITs1 ce0e 3eMelbHi 060B’SI3KI’.

l'oBopsiun mpo 3eMenbHy Ji€3AaTHICTH, TOOTO 3[aTHICTh CBOIMH JissMU HAaOyBaTH AJisi ceOe MpaB Ta
00OB’sI3KiB, CJIiJl 3BEPHYTH yBary, o y 3eMeIbHOMY 3aKOHOJABCTBI BCTAHOBJICHI CHCIiabHI BUMOTH JIS
HaOyTTS y BIJIACHICTh 3€MENBbHY AULTHKY 3aJI€KHO BiJ KaTeropil IUIOBOTO NPH3HAYCHHS 3EMETHHOI
TUISTHKY Ta MeTH ii BUKOpUCTaHHA. Tak, BignmoBigHo mo cr. 130 3KV mokynisiMu 3eMeNbHUX MUITHOK
CLIBCBKOTOCTIONAPCHKOT0 MPU3HAYEHHS JUIsI BEACHHS TOBAapHOTO CUIBCHKOTOCIIOAAPCHKOTO BHPOOHHIITBA
MOXYTh OyTH TpOMamsHH YKpaiHh, SKi MamTh CUTBCBKOTOCHOIAPCHKY OCBITY ab0o0 JOCBiA podoTH Yy
CITECHKOMY TOCIIOAAPCTBI UM 3aiMafOThCSl BEICHHSIM TOBAPHOTO CLIBCHKOTOCTIONAPCHKOTO BUPOOHHIITBA, a
TaKOXX OPUAMYHI 0COoOM YKpaiHW, YCTaHOBYMMHU JIOKYMEHTAMHU SIKUX TIepeA0adeHO BeIeHHS
CLIBCHKOTOCTIONIAPCHKOTO BUPOOHHIITBA.

[TomibHEe mpaBHUIO BHOAETHCS HAM HEAOUIIBHAM, OCKUIBKH BIJICYTHICTh 3a3HAYCHUX YMOB IS
¢iznyHnX oci0 He Bene 10 Hee(h)eKTUBHOTO BUKOPHCTAHHS 3eMeNbHOI IimaHKd. KpiM Toro, monoskeHHs po
«IOPHIUYHUX OCi0, yCTAaHOBYMMH IOKYMEHTaMH SKHX Iepel0adyeHO BEOCHHS ClIbCBKOTOCHOAAPCHKOTO
BHPOOHMIITBAY, HE BPaxXxoBYeE Tiei oOCTaBWHH, 1110, 3riaHO 13 LIKY (cT.cT.91, 92), ropuandHi 0coOu MaioTh
3arajibHy MpPaBOCYO’€KTHICTh, TOOTO, 3a 3arajlbHUM NPAaBUJIOM, BOHH MOXYTh 3JIMCHIOBATH OY/b-SIKY
TiSUTBHICTD HE3aJEKHO Bij 3rafku mpo Hel y craTyTi. CipoOa BCTaHOBUTH SIKECH clieli(ivHe MpaBuio 1Jis
3eMeNbHUX BiTHOCHH M030aBiieHa OyAb-TKOTO CEHCY, aJKE Y CydaCHHUX yMOBAaX Ba)KKO IOSICHHUTH, SKa METa
OyzZe MOCSTHYTa BHMOTOIO 3a3HAYaTH «BEIEHHS ClIHCHKOTOCIIONAPCHKOTO BHPOOHUIITBAY» B YCTAaHOBUHMX
JOKYMEHTaX IOpUANIHOT OCOOH.

[ToBepTarounchy 10 MHUTAaHHS CBOOOIM BOJICBHSABJICHHS OCOOM Ha BCTYIT Yy JOTOBIPHI BiIHOCHHHU B
KOHTEKCTI TTPaBOCYO’ EKTHOCTI, BAPTO PO3TIISHYTH CTaTyC 1HO3EMIIiB, 0ci0 0e3 TpoMaasHCTBA Ta 1IHO3EMHHX
ropuanyHUX oci6. BigmosigHo mo 4.2 cT1.81 3KV, iHO3eMIli Ta ocoOu 0e3 rpoMaisiHCTBA MOXKYTh HaOyBaTH
MpaBO BJIACHOCTI Ha 3€MEJbHI AUISTHKH HECUTBCHKOTOCTIOAAPCHKOTO IMPH3HAYEHHS B MeEKaxX HAaCeIeHUX
ITyHKTIB, a TaKOX Ha 3eMelNbHI AUITHKA HECIIhChKOTOCIIONAPCHKOTO MPU3HAYCHHS 32 MEXaMH HACeIeHHX
ITyHKTiB, Ha SKAX pO3TaIlloBaHI 00'€KTH HEPYXOMOTO MaifHa, IO HaJEeKaTh IM Ha TpaBi IPUBATHOL
BJIACHOCTI. AHAJIOTiYHI TMOJ0XKEHHS MICTAThCA B cT. 82 3KY m0/10 B1acHOCTI 1HO3EMHUX IOPHIUYHUX OCI0.
30kpeMa, 1HO3EMHI MOPUAMYHI OCOOM MOXKYTh HAOyBaTH IIPaBO BIIACHOCTI Ha 3E€MEJbHI IISHKH
HECUTECHKOTOCTIONAPCHKOTO TIPU3HAYCHHS: Yy MEKaxX HACEICHMX IYHKTIB y pa3i mpuabaHHs 00'€KTiB
HEPYXOMOTO MaiHa Ta I CHOPY/KCHHS OO0'€KTIB, IMOB'I3aHUX 13 3MIMCHEHHSIM ITiIITPHEMHUIIBKOT
IisTbHOCTI B YKpaiHi; 32 MeXaMy HACENCHUX MYHKTIB y pa3i IpUAGAHHS 06'€KTiB HEPYXOMOTro MaifiHa’.

Y maHoMy BWITaIKy MOKHa CTBepKyBaTH, 1o 3KY 0OMeXyeTbcsl MOXKIHMBICTh MPUAOAHHS ITAMU
Ccy0’eKTaMH 3€METbHOI JUISHKM CLIBCHKOTOCIIONAPCHKOTO TpH3HAueHHA. ICHYBaHHS —BiAMOBITHUX
OOMEXEeHb € CIIPHUM 3 OIJISiAy Ha Te, 10 1HO3eMHI ocoOM oOMexeHi y HaOyTTi mpaBa BJIAcHOCTI Ha
3eMEIbHI AUITHKH HECLThCHKOTOCIIONAPCHKOTO MMPU3HAYEHHS 32 MEKaMH HACEJICHUX IMYHKTIB HEOOX1THICTIO
repeOyBaHHsI y iX BIIACHOCTI 00’€KTiB HepyxoMmoro maiHa. Ha Hamry mymKy, BiAIOBiZHI OOMEXECHHS HE
BIJNOBIAaI0OTh METi 1X BCTAHOBJICHHSA, OCKUIBKM JIMIIE IITYYHO OOMEXKYIOTH 3alydeHHS IHBECTHULIH Y
BUKOPHUCTAHHS THX 3€MEIbHHUX MIISTHOK (HECITECHKOTOCIIOAAPCHKOTO MPHU3HAYCHHS ), sIKi HE TIepeOyBaroTh
i1 00’ €KTaMHi HEPYXOMOCTI.

IcayBannss y 3K po3mexyBaHHS BCiX IOpUAMYHHX OCI0 Ha IOPUAMYHHUX OCI0, 3aCHOBAHUX
rpoMaJiTHaMU YU FOPUIUYHUMH 0co0aMu YKpaiHu, 1HO3eMHUX IOPUIAHYHUX OCI0 Ta CIUTbHUX FOPHIUIHUAX

! Kopuees, F0.B. (2011). 3emernbHe npaBo. 2-ze 6ud. nepepo6. ma don. Kuis: Lientp ya6oBoi riteparypu, 24.

% Turoea, H. (2002). HoBuit 3eMenbHuil KoJeke YKpaiHH: IO3UTHBHI Ta HeraTHBHi actiekTw. [Ipaso Yipainu, 4,
72.

3 Bemenvhuii kooexce, cr. 82 (2002) (Bepxosua Pama Ypainu). Oiyiiinuii caiim Bepxosnoi Padu Yxpainu.
<http://zakon4.rada.gov.ua/laws/show/2768-14>.
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0ci0 € HEeAOLIFHUM 3 OTJIsiLy Ha HacTymHe. PakTHyHa 3a00pOHA CHIJIBHUM TOBApHCTBAM HAOyBaTH 3eMIIi
CIITECHKOTOCIIOAAPCHKOTO TIPU3HAYCHHS € HE3PO3YMUIOI0, aJKe Il FOPUIANTHI 0COOM CTBOPEHHI B YKpaiHi i
SIKITIO TUTIAHYIOTH KYIIUTH 3eMITIO B YKpaiHi, TO O9€BHUIHO, IO 1 3MiHCHIOIOTH MisUTbHICTh B YKpaiHi. 3eMirs €
HEPYXOMICTIO, TOOTO BUBE3TH ii HEMOXKIIMBO, a TIOTPAIIMTH Y BIACHICTh 1HO3EMHHX 0Ci0, sIKi € y4acHUKaMu
i€l opuaAnYHOI 0coOM, BOHA HE 3MOXKe 3 orisiay Ha BctaHosieHil y 3KY 3aboponu mono HaOyTTs muMu
0co0aMu 3eMJTi CiITbCHhKOTOCIIOAPCHKOT0 MMPU3HAYCHHS Y BJIACHICTb.

Jlo TpeThoi Tpymm OOMEXKECHH BOJICBHSIBICHHS OCi0 Ha BCTYH Yy 3€MENbHI JOTOBIpHI BiTHOCHHU
BITHOCSTBECS OOMEXKEHHs, IO TMOKJIAJAal0Th HA KOHTPAreHTIB BHKOHATH IEBHI YMOBH JUISl IOAAJBIIOTO
YKIIQJaHHSI JTOTOBOpPY. 30KpeMa, JO TaKMX YMOB MOXKHA BIIHECTH HEOOXINHICTH OTPUMAHHS JTO3BOIY
OpEeH/IapeM 3eMeJIbHOI JUSHKH TS [epeaadi miei 3eMenbHol AiTsHKE B cybopeny'. CTiji TAKOX 3BEpHYTH
yBary Ha Te, mo BiamoBigHo a0 cT.130 3KV, mokymisamMu 3eMenbHUX AUITHOK CUTBCHKOTOCTIOAAPCHKOTO
MPU3HAYEHHS ISl BEJCHHS TOBApHOTO CLIBCHKOT'OCIONAPCHKOTO BUPOOHUIITBA MOXKYTh OyTU TPOMaJsTHU
VYkpaian, sKi MaloTh CUTBCHKOTOCIIONAPCHKY OCBITY a00 TOCBiA poOOTH y CUIBCBKOMY TOCIIOAAPCTBI YU
3aliMarOThCsl BEIEHHSIM TOBAPHOTO CUIBCHKOTOCIOAAPCHKOrO BHPOOHHITB Ta IOPUAMYHI 0coOM YKpaiHH,
YCTaHOBYMMH JIOKYMEHTAMH SKHX MepeadadeHo BeACHHs C1IbChKOTOCTIONApCHKOTO BUPOOHHUIITBA.

3akpilIeHHS YMOB IOJO HASBHOCTI CIICMialbHUX 3HaHb NMPH BUKOPHCTAHHI 3EMENBHHUX IUISHOK
MIEBHOTO ITITLOBOTO NMPHU3HAYCHHS HA4eOTO CIpsMOBaHE Ha 3a0C3IICUCHHS PaIliOHATHLHOTO BHUKOPHCTAHHS
3eMeNb CLIbCHKOTOCTIOAApCHKOTO MPU3HAYEHHS Ta HEAOMYIICHHS 3HIKCHHS iX SKICHUX BJIAaCTHBOCTEH
NUISAXOM HaJaHHS 3eMENBbHUX JIISIHOK JIsi BEJACHHS TOBAPHOTO CUTLCHKOTOCIIOAAPCHKOTO BUPOOHUIITBA
BHKJIIOYHO THUM 0CO0aM, SIKi MATBEPAATE JOCBIT POOOTH Y CiIbCHKOMY T'OCIIOIAPCTBI 00 HASBHICTH OCBITH,
3100yTOi B arpapHOMYy HaBUAIBHOMY 3akiaji. BriM, naHe oOMeXeHHs, OyIy4Yu JOCUTH OOTSIKIIMBHM IS
000pOTY, BUKJIMKAE CEPHO3HI CYMHIBH 3 TOUKH 30pYy HOro OOIPYHTOBAHOCTI, OCKIJIBKH BiICYTHICTB OCBiTY
1 TUM OLNIbIIIE, OCBITH JJAJIEKO HE 3aBXKIU CBIAYUTH MPO HECPEKTUBHICTH BUKOPUCTAHHS 3€MENIBHOT TIISTHKH.

OnHuM 13 acmekTiB NpUHLIUIY CBOOOIM TOTOBOPY € CBOOOJA BOJEBHUSBICHHS OCOOM Ha BCTYN Y
noroBipai BimHocuHH. Ilo cBoiii cyTi Taka cBoOonma moysrae y MOJMKIMBOCTI Ha BIIACHHH pO3CYX
KOHTPAareHTIB BUPINIYBaTH, BAPTO iM yKJIaIaTH JOTOBIp UM Hi.

AHaji3 3aKOHOJIaBCTBAa YKPATHU JO3BOJIIE BUIUIHTH TPHU TPYIH 0OMEKEHb CBOOOIN BOJICBUSBICHHS
0CO0OM TpH YKJIaJIJaHHI IOTOBOPY 3aJI€KHO BiJI XapaKTepy HOPMAaTUBHUX MPHITUCIB;

1) oOMexxeHHS, SIKi MMOKJIAJal0Th Ha BIIACHUKA 3€MEIbHOI TUISTHKH 000B’ 130K YKIIACTH JOTOBIp, TOOTO
TakKi, 10 OMTOCEPEAKOBYIOTHCS MOMIIMBICTIO TPUMYCOBOTO YKJIaJIaHHS JI0TOBOPY.

2) oOMexeHHs1 ¢cBOOOIU BOJICBHUSIBICHHS OCOOM Ha BCTYN Yy JOTOBIpHI BITHOCHHH, SIKi CTaHOBJISTH
co00¥10 MpsiMy 3a00pOHY Ha YKJIAJICHHS IEBHOTO JIOTOBOPY.

3) oOMeXeHHs, SKi TOKIaJal0Th HAa KOHTPAareHTIB O00OB’S30K BHKOHATH IICBHI YMOBH IS
MTOIAJIBIIOTO YKJIaIEHHS IOTOBOPY.

VY 3akoHOAaBcTBI YKpaiHM HasiBHAa BeJMKAa KIIbKICTH IOJIOKEHb, AKI IependadaroTb 0OOB’SI30K
BJIACHUKIB 3eMENbHUX [IJITHOK YKJIaJaTH 3eMENbHO-TpaBoBi joroBopu. Came iX ICHYBaHHSI 3yMOBITIOE
MOSIBY CIIOHYKAHHA [0 YKJIAAeHHS JOTOBOpY, SIKMH CIiJ CHpUMAaTH AK OJIHE 3 HAWOLIBII CYTTEBUX
oOMeskeHb cBoOoM 1oroBopy. CIIOHYyKaHHS A0 YKJIaJCHHS JOTOBOPY HE CIIiJ BBaXKaTH OKPEMHM CIIOCOOOM
3aXUCTY IUBUIBHUX TIPaB, a JIUIIE OJHUM i3 TIPOSIBIB TAKOTO CIIOCO0Y 3aXUCTY, K 3MiHA ITPABOBITHOMICHHS.
Buxoasum 3 mporo, 3aCTOCYBaHHS TAKOTO 1IHCTUTYTY BHAAETHCS MOKIMBUM JIMIIE TOJI, KOJW HEOOXITHICTh
YKJIAZICHHS TIEBHOTO JOTOBOPY BHMAra€ThCsl 3aKOHOM, MPOTE OJHA i3 CTOpPiH HEAOOPOCOBICHO YXUIISETHCS
BiJ MOro yKmaJeHHs (BUIIE BXKE PO3rISAAINCA NPUKIAAN Takoro perymoBaHHs — 4.2 c1.101 3KY, mo
repeadavae yKIaJaeHHs JOTOBOPY 3€MEILHOTO cepBiTyTy, Ta 4.10 c1.128 3KV, sxa mepeadadae BUKYIT Y
TIEBHUX BUITAJKaX 3€MEIbHUX MUISTHOK JEp>KaBHOI Ta KOMYHAJILHOT BIIACHOCTI).

BogHowac, He BHIIISAIOTH BUIPABIAHWUMU TakKi OOMEKEHHS CBOOOJM BOJICBHSBICHHS OCOOM Ha
BCTYIl Yy JOTOBipHI BIAHOCHHH: MOpaTOpidi Ha  BITIYKEHHS OCHOBHOI YAaCTHHH  3€MEJb
cimpchKorocmogapchkoro npmsHaveHHs (1m.15 pozm. X 3KY), oOMexeHHS IS 1HO3EMINB Ta 1HO3EMHHX
IOpUANYHUX OCi0 HaOyBaTH 3eMebHI JUISHKH CLUIBCBKOTOCIONAPCHKOTO TPU3HAYCHHS Y BIACHICTD,
BKJTIOYal0Yl 000B’A30K MPOJAXy HaOYTHX B MOPAKY CHAaIKyBaHHS 3eMENbHHX IUISHOK (cT.cT.22, 81, 82
3KY), oOMexeHHs moA0 Koia oci0, SKi MOXYTh HaOyBaTH y BJIACHICTh 3€MJIi CLIBCHKOTOCIIONAPCHKOTO
MPU3HAYEHHS U1 BEICHHS TOBAPHOTO CLIbChKOTOCTONapchkoro BupooHunTaa (cr.130 3KVY).

! lommucska, M.C. (2012). JIoroBip OpeHIr 3eMIIi: MOHSTTS, 3MiCT Ta 0COOIHBOCTI HOTAPiaTBHOTO
nocsiguennss. Mumna cnpasa, 4(82),uacmuna 2,xnuea 1,226.
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BucHoBku. 3 MeToro BuilyueHHs1 «Hemitounx» HopMm i3 3KY mpomonyemo Buximtountu ct.32 3KV,
OCKITPKH Ha CHOTOIHINIHIN JeHh 3aKOHOJAaBCTBOM HE TIepeI0adeHe iICHYBaHHS «HECIIbCHKOTOCIIONAPCHKHIX
MIIIPUEMCTBY, a BCI IOPUANYHI 0COOU BOJIOIIIOTH 3arajbHOI0 IIPABOCY0’ EKTHICTIO.

Sx Bigomo, iHO3eMHI ocoOM oOOMexeHi y HaOyTTI NpaBa BIACHOCTI Ha 3€MeENbHI AUISTHKH
HECUTBCHKOTOCTIOAAPCHKOT0 IPU3HAUCHHS 32 ME)KaMHU HACEJICHUX MYHKTIB HEOOXIIHICTIO mepe0yBaHHs Y iX
BJIACHOCTI 00’€KTIB HEpyXOMOTO MaliHa. Ha Hamry mymKy, BilITOBiIHI OOMEKECHHS HE BIIIOBIAAIOTH METI iX
BCTaHOBJICHHSI, OCKUIBKH JIMIIIE IITYYHO OOMEKY€ 3aTyueHHsI IHBECTULIIN 10 BUKOPUCTaHHS TUX 3€MEJIbHUX
JUISTHOK (HECIIbCHKOTOCTIONAPCHKOT0 MPU3HAUYEHHS ), sIKi He TIepeOyBatoTh i 00’ €KTaMU HEPYXOMOCTI.
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SYSTEM OF TYPES OF RELEASE FROM PUNISHMENT BY
UKRAINIAN LEGISLATION OF THE CRIMINAL BLOCK

Article investigates system of types of release from punishment by Ukrainian legislation of the
criminal block (criminal, criminal-executive, criminal procedural). The place of institute of release
from punishment in structure of the legislation of the criminal block is shown, types of release
from punishment are described and the author offered its systematization by criterion of a stage
of criminal proceedings at which release from punishment is carried out. The special attention is
paid to problems of jurisprudence of release from punishment. Interbranch collisions and
contradictions are revealed. Solutions of interbranch collisions by modification of the criminal
legislation taking into account the principle of inevitability of criminal liability are offered.

Key words: release from punishment, release from punishment serving, system of types of
release from punishment by Ukrainian legislation, a collision of institute of release from
punishment.

3BibHEHHS BiJ MOKApaHHS Ta HOro BiAOYBAaHHA' € KOMIUIGKCHMM MIKIady3eBUM MPABOBUM
IHCTUTYTOM, M0 BKIOYae B ceOe¢ TepeBaKHO HOPMH 3aKOHOJABCTBA KPUMIHAJILHOTO OJIOKY
(KpUMiHaTBHOTO, KPUMiHAIBHO-BUKOHABYOTO, KPUMIHAJIBHOTO MpolecyaibHoro). Ilependaueni Hopmamu
LBOTO 3aKOHOJABCTBA BHUIM 3BUIbHEHHS Bij MOKapaHHs CTaHOBJATH €JMHY CHCTEMY HOPM, IO BH3Ha4ae
JOTYCTAMI BITYM3HSHUM 3aKOHOJABCTBOM BHIAQJKH HE 3aCTOCYBaHHS HAWOIIBII CYyBOPOTO 3aXOmy
IepkaBHOTO TPUMYCY. be3 cymHIBY, e(peKTHBHICTH IPaBO3aCTOCYBAHHS OCIHIKYBAaHOTO I1HCTHTYTY
HampsMy 3aJIeXHUTh BiJ] TApMOHIMHOI B3a€MOJIl Ta «CIiBIpali» HOPM BCIiX 3a3Hau€HHMX Taly3eil mpasa.
OpmHak SK IEeMOHCTPYE TPOBEICHNN HAMW aHATI3 CyIOBOI MPAKTHUKU y ik cdepi mpu 3acTOCyBaHHI HOPM
PO 3BUIBHEHHS Bill MOKApaHHS HEPIIKO CIIOCTEPIraeThCsS MiKraimy3eBa KOHKYPCHINiSI, KOMi3is Tommo. Y
3B’S3KY 3 LIUM 3aBJaHHS KPUMiHAJIBHO-NIPABOBOI JOKTPUHH MOJATae y Po3poOLi MON0KEHb, CIPIMOBAHUX
Ha TMOJOJAaHHS HEY3TOKEHOCTEH Ta CyNepeyHOCTed MiX HOPMaMH OJHOIO MiXKTaldy3eBOrO IPaBOBOTO
IHCTUTYTY.

[IpobnemaM 3BiITBLHEHHS BiJ TMOKapaHHS MPHUCBATIIIM AUCEPTAIliifHI Ta MOHOTpadiuHi TOCITIIHKESHHS
TaKi, 30KpeMa, yKpaiHchbki topucty, gk B. I1. I'epacumenko, O. B. Jamenxo, I. I. XXyposa, A. I 3omorapsos,
A. O. KireBnios, O. O. Kamxkenko, M. I Ckpuronrok, €. O. [Tucemencekuit, M. B. Pomanos, C. B. Caxaiok,
B. B. Cxubunpkuii, B. 1. Trotiorin, I1. B. Xpsmiacekwmii, O. B. Yenemoxk, C. M. Illkona, 1. C. SIkoBers, A.
M. Slmenko. BogHouac HOBOAMTHCS KOHCTaTyBaTH, IO Yy HAYKOBUX MpausX LHUX Ta 1HIIMX BIiTYM3HSHUX
KPUMIHATICTiB KOMIUIEKCHUH aHaJli3 HOPM ILIbOT'O MPAaBOBOI'0 iHCTUTYTY MaiKe He 3/iHCHIOBABCS.

OTxe, METOIO IIi€i HayKOBOI CTaTTi MM BOAUaeMO y KOMIDICKCHOMY aHajli3li HOPM 3aKOHO/JAaBCTBA
KpUMIHAIBHOTO OJOKY y cdepi 3BUIBHEHHS BiJ NOKapaHHS Ta BHUCBITJIGHHI BIEpIIe CHCTEMH BHIIB
3BUTBHEHHS BiJI IOKapaHHS 3a YKPaiHCHKUM 3aKOHOAaBCTBOM KPUMiHAIBHOTO OJIOKY.

Micne iHCTMTYTY 3BUIbHEHHSI Bil MOKApaHHsl Y CTPYKTYpi 3aKOHOJABCTBa KPUMiHAJBLHOIO
010ky. Hacammepesn XoTitocss 6 TOPKHYTHCS MMUTAHHS MPO MICIE 1HCTUTYTY 3BUILHEHHS Bill TTOKapaHHS Y
CTPYKTYpl  3aKOHOJABCTBA  KPHUMIHAJIBHOTO  OJOKy. YCBIIOMJIIOIOYM  BaKJIMBICTh, IOPHIUYHY

! SIkio y TeKcTi CIerianbHo He 3acTepeskeHe HASThCS PO BCI PI3HOBHIHM HOPM IHCTHTYTY 3BiTbHEHHS Bis
MOKapaHHs (3BUILHEHHS BiJl TOKapaHHs, 3BITbHEHHS Bij BiIOyBaHHS MOKapaHHs, 3aMiHy MTOKapaHHs OiIbIIl
M’SIKAM, TIOM SIKILIEHHS TIOKapaHHs).
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1HAMBINYaNbHICTD, «HE O1AHICTH» 1HCTUTYTY 3BUILHEHHS BiJ MOKAapaHHS y CHCTEMi KPUMIHAJIbHO-IPABOBHX
IHCTUTYTIB 3aKOHOMABEIh BUIIITUB oMy y Kpuminarenomy kooexci Yrpainu (nam — KK) okpeme micie —
po3min XII 3arampHOi YacTWHW «3BUTHHEHHS BiJ TOKAapaHHA Ta Horo BimOyBaHHsS». BomHodac Tpeba
3a3HAaYUTH, W0 y LboMy posnity Koaekcy BimoOpakeHi He BCi HOPMH 1HCTUTYTY 3BiIJIbHEHHS BiX
nokapanHs. [IeBHI HOpMH TIpO 3BUIBHEHHS BijJl MOKapaHHS 30CEPe/DKCHA B IHIIUX PO3JiIaX 3arajibHOI
gactuan KK, a Takox y mocranosi [Inenymy Bepxosaoro Cymy Ykpainu.

Kpuminanono-suxonasuuii xodexc Yrpainu (mam — KBK) y po3mim V «3BiTbHEHHS Bill BiIOyBaHHSI
nokapanHss. JJomomora ocobam, siKi 3BIIbHEHHI BiJ BiIOYBaHHS MOKapaHHS, KOHTPOJb 1 HATJISA 32 HAMNY
MICTHTB TJ1aBy 23 «3BiIbHEHHS BiJ BimOyBaHHs mokapaHHsm» (cTarTi 152—154). Bognouac y mpomy Kogekci
TIeBHI BHIM 3BUIBHCHHS BiJl TIOKapaHHs PO3MIIIECHI 1 B 1HIMMX HOpMax, IO PETIaMEHTYIOTh, 30KpeMa,
MOPSIOK BUKOHAHHSA (BiIOYBaHHs) MEBHUX BHUIIB IOKAPaHb.

Y  Kpuminanenomy npoyecyanvnomy xooexci Ykpainu (mami — KIIK) okpemoro wicus s
MpoIIeCyaTbHUX HOPM TIPO 3BUILHEHHS BiJl TIOKapaHHS TPAAUIITHO YOMYCh HE 3HAUMUIOCA. 3aKOHOIABEIlb
po3nopomruB ix mo okpemux crartsax Kogekcy (3okpema, 4. 2 ct. 373, 4. 4 c1. 374, u. 1 ct. 377, cTarTsax
471, 472, 537-540 KIIK). 3a Takoro migxoy 3aKOHOMAABIIA ITOCTA€ 3allUTAHHS: HACKUILKH I 3pYYHE IS
mpaBo3acTtocyBaHHs? IS MOPIBHAHHS, 3a3HAYUMO, IO IHCTUTYTY 3BUIBHEHHS Bi KPUMIHAIBHOI
BIJIMIOBIMABHOCTI y I[bOMY AacCHeKTI MoTajaHuiao Oinbine. IlporecyanbHi HOPMH IBOIO 1HCTUTYTY
30cepemkeHi 3akoHonaBeM y okpemomy maparpagdi KIIK — § 2 «3BinbHeHHsT ocobu Biag KpUMiHAIBHOL
BIJIMTOBIIATLHOCTI» TIaBH 24 «3aKiHUCHHS TOCYIOBOTO Po3CiimyBaHHs. [IpoTOBKEHHS CTPOKY AOCYIOBOTO
PO3CIiTyBaHHS.

Buam 3BiTbHeHHA Big NOKapaHHsT y HOPMax 3aKOHOJABCTBA KPHMIHAJBHOIO OJIOKY.
[IpocTexxyeThbes MeBHA HETOCIIOBHICTh 3aKOHOJIABI 1 MPU BU3HAUCHHI Y aHanmizoBaHMX Kojgekcax BUIB
3BITBHEHHS BiJ] IOKapaHHS.

Y kpuminanvnomy 3axkonodascmei BHUOW 3BUIBHEHHS BiJl TOKapaHHS 30CEpeDKEHi, SK BXKe
3a3Havajocsi, nepeBaxxHo y posnaimi XII 3aranbHoi wacTMHM «3BiNBHEHHs BiJ TMOKapaHHA Ta HOTO
BimOyBaHHM» (cTarTi 74-86). BomHouac 3akoHOmaBellb mepeadadae CIEMiaabHI BHIW 3BUIBHEHHS Bif
nmokapanHs: 1) mermoBHoOMiTHIX (cTaTTi 104-107 KK); 2) 0Ci0, 110 BYMHUIK 37I0YMH Y CTaHI OCYIHOCTI, ajie
0 TIOCTAHOBJICHHS BHPOKY 3aXBOPIIM Ha TMCUXIYHY XBOpPoOy, W0 1030aBisie iX MOMKIHBOCTI
ycBigoMiaoBaTH cBoi mii (Oe3misuibHicTh) abo kepyBath HuMmu (4. 3 cT. 19 KK); 3) ocib, sxi cramu
HeTpare3IaTHUMHU TICIIsI TTOYaTKy BHKOHAHHS ITOKapaHHA y BHIi BumpaBHuUX pobiT (4. 3 cr. 57 KK);
4) BiliCbKOBOCTYXOOBIIB, 3aCyIKEHHUX A0 MOKapaHHA Y BHII ciayx00Boro oomexxeHus (4. 1 ct. 58 KK; 5)
BIHCBKOBOCITY>KOOBLIIB, 3aCy)KEHUX JI0 IOKapaHHS Y BUI TPUMaHHA y JTUCHUIUIIHAPHOMY OatajibiioHi (4. 1
ct. 62 KK); 6) 3acymkeHnX J0 OCHOBHUX IMOKapaHb y BUII mTpady 4u mo30aBIIeHHS IpaBa 00iiiMaTH eBHI
mocaau abo 3aiMaTHCs MEBHOKO JiSUIBHICTIO, SKIO BOHU OYJIM HoIepeaHbo yB s3HeHuMu (4. 5 ct. 72 KK);
7) y 3B’S3Ky 3 HE MOKIHMBICTIO 3aCTOCYBAaHHS 10 BHHYBATOTO IIEBHOTO BHIy MoKapaHHs (a03. 7 m. 8
MIIBCY Bix 24 sxostas 2003 p. Ne 7 «ITIpo MpakTHKY MPH3HAYCHHS CYIaMH KPUMiHATBHOTO [IOKAPAHHs») .

VY KpuminanbHO-6UKOHABYOMY 3AKOHOOAECMEI T ICTABAMM 3BUIbHEHHS Bl BiAOYyBaHHS MOKapaHHS Y
KpUMiHaIBHO-IIPAaBOBOMY CeHCI 3akoHoAaBels Ha3uBae (cT. 152 KBK): 1) 3akon Ykpainu npo amHicriio; 3)
aKT MPO MOMWIYBaHH; 4) 3aKiHYCHHS CTPOKIB JJABHOCTI BUKOHAHHS OOBHHYBAJIBHOTO BHPOKY; 5) YMOBHO-
JOCTPOKOBE 3BUILHCHHS BiJl BiOYyBaHH IMOKapaHHs; 6) XBopoOa; 7) iHIII MicTaBH, epeadadyeHi 3aKOHOM.

Jlo iHmuMX mijcTaB, nepeadadyeHnX KPUMIHAILHO-BUKOHABYMM 3aKOHOM, HEOOXiTHO BIJHECTH BUIH
3BUIBHEHHS BiJl OKPEMHX BHJIiB IMOKapaHHS: 1) 3BUIBHEHHS BiJ| MMOJAIBIIOTO BiOYBaHHS MOKapaHHS y BUJI
2pomMaocvyKux pobim IHBANIIB IMEPIIoi ado apyroi TpymH, oci0, IO JOoCATIa MEeHCIHHOTO BIKYy, a TaKOX
JKIHKH, sIKa craja BariTHowo (4. 3 cT. 37, 4. 6 cT. 154, 4. 9 c1. 154); 2) 3BUTbHEHHS Bij TOJATBIIOTO
BiIOYBaHHS TIOKApaHHS y BHII UNPAGHUX pobOim 0CI0, IO JOCITIHN MEHCIHHOTO BiKYy, a TAKOX KIHKH, sIKa
cTaja BaritHO0 (4. 6 cT. 42, 4. 9 cr. 154); 3) 3aminy HeBiAOyTOI YaCTHUHH SunpasHux pobim mrpadom
(uactunu 2, 3 cT. 46); 4) 3BUIBHEHHS Bij MOJAJIBIIOTO BiJ0OYBaHHS IMOKApPaHHS y BUII 0OMEdiCeHHs 60l
iHBaiAiB mepioi abo Apyroi rpymu, ocid, Mo Aocsria MeHCiiHoro Biky (4. 9 c1. 59, 4. 6 ct. 154, 4. 9 crt.
154 KBK).

! Cyn He Bripasi mepeiiTi 10 GBI M SIKOTO BHLY OKAPAHHS y BUIAAKAX, KOJIM CAHKI[ECIO 3aKOHY, 3a SKIM
3aCyIDKYEThCS 0c00a, TIependadeHo JuIlle TaKi MOKapaHHs, SKi 3 OTJIAAY Ha i1 Bik UM CTaH HE MOXKYTb OyTH 10
Hel 3acTocoBaHi. B Takux BUMamkax cyn, 3a HaSBHOCTI 10 TOTO ITiZICTaB, IOBUHEH IIOCTAHOBUTH
00BHHYBaJIHHHUH BUPOK 1 3BUTLHUTH 3aCY/KEHOTO BijJ okapaHHs» (a03. 7 m. 8 IIIIBCY Bix 24 xoBtHs 2003
p. Ne 7 «I1po mpakTUKy MpU3HAYCHHS CyIaMU KPUMIHATLHOTO TTOKapaHHs» ).
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3a3HaveHi BUIIIEC BUIU 3BIIBHCHHS BiJl TIOKapaHHs MPSAMO HE nepeadavyeHi KpUMiHATEHUM 3aKOHOM STK
IiJICTaBH 3BUILHCHHS BiJ| MOKApaHHS 1 3yMOBJICHI HE MOXIMBICTIO BUKOHAHHS (BimOyBaHHS) TOKapaHHS
(oxpim gactuam 2, 3 c1. 46 KBK) momo ocobu y 3B’sA3Ky 13 3MiHOIO i1 cTaTyCy MiCis MOYaTKy BUKOHAHHS
(BimOyBaHHs) nmokapanHs. L{i moJgokeHHS! KpUMiHaTbHO-BUKOHABUOTO 3aKOHY CIPSIMOBaHI Ha 3a0e3MeUeHHS
MOJIOKEHb KPUMIHAJIBHOTO 3aKOHY CTOCOBHO HEMOXKIIMBOCTI 3aCTOCYBaHHS MEBHHUX MOKapaHb O MEBHUX
KaTeropii ociod (4. 3 ct. 56, 4. 2 cT. 57, 4. 3 cT. 61 KK).

Y KpuminarbHoMy npoyecyanbHoMy 3aKOHOMABCTBI BHKOPHUCTOBYIOTHCS TOHSTTS <«3BITBHEHHS BiX
MOKapaHHs» Ta «3BIIBHEHHS BiJ BiAOyBaHHs mokapaHHs» (4. 2 cT. 373, wactunu 3 ta 4 ct. 374 KIIK), a
TaKOX BH3HAYAETHCA, SKI MUTAHHS BUpINIye cya Tpw yxBaieHHI BUPOKY (cT. 368 KIIK), a ski mim gac
BUKOHaHHS BUPOKY (cT. 537 KIIK).

Cucremaru3auis BHIIB 3BilbHeHHs Big mnokapaHHsi. Y HayKOBill JiTepaTypi IOpHUCTaMu
3ampPOIIOHOBAHA CHCTEMATH3AIlisi BUIIB 3BiIBHCHHS BiJl MOKApaHHSA 3a pisHUMH KpuTepismu'. OmHaK
3aIpOINIOHOBAHI CHCTEMAaTH3aIlil HE OXOIUTIOIOTH BCIX BHJIIB 3BUTLHCHHS BiJl TOKapaHHSI, MepeadadeHux
YKpaiHCBKUM 3aKOHOJABCTBOM KpUMiHaJbHOTO O0Ky. Kpim Toro, BoHu 3po0OisieHi Oe3 BpaxyBaHHS CTaii
KPUMIHAIBHOTO TIPOBA/KCHHS, Ha AKIM 3MIHCHIOETHCS 3BUIbHEHHS BiJ MOKapaHHS. ToMmy y Mexax i€l
HAyKOBOI CTAaTTi BUAAETHCS JOIIIBHIM BUKOPHUCTOBYBATH 3aKOHOAABYMH KPUTEPiH Kiacudikailii BCix BHIIB
3BUTBHEHHS BiJ OKApaHHs, Tlepe0adeHNX 3aKOHOaBCTBOM KPHUMIiHAIBHOTO OJIOKY, 10 OyIe BpaXxOByBaTH
CTalif0 KPUMIHAILHOTO TPOBA/DKEHHS, Ha SKiM 3MIHCHIOETHCS TICBHI BHU 3BUIBHCHHS BiJ TOKapaHHS.
AHaJi3 10JI0KEeHb 3aKOHOIaBCTBAa KPUMIHAJIBHOTO OJIOKY J103BOJIIE CHOPMYBATH CUCTEMY GUOLE 36LIbHEHHSL
610 nokapawnisi 3a yKPaiHCHKUM 3aKOHO/IaBCTBOM KPUMIHAIBHOTO OJIOKY.

3a 3mictoM 4. 1 cr. 74 KK cyn ymnoBHOBaskeHMii: 1) 3BIIBHUTH 3aCyIKEHOTO BiJ TMOKapaHHSI; 2)
3BUTBHHUTH 3aCy/DKEHOTO BiJ BiNOYyBaHHS MOKapaHHS; 3) 3aMiHUTH 3acyKCHOMY IOKapaHHS Ha OiNbII
M’sike; 4) TIOM’SIKITUTH 3acyKEHOMY IpU3HAa4YeHE TOKapaHHSI. BiAmoBigHO 10 IBOTO KPHUTEPilO0 BHIU
3BUTBHEHHS BiJI IOKapaHHS MOXKHA MOAIINTH HA TaKi PI3SHOBUIU.

Bujn 3BinbHeHHS Bil mokapaHHs npu yxBajienHi Bupoky (ct. 368KIIK).

3sinbnenns 6i0 noxapauns. Ha cramil yxBajeHHS BHPOKY 3aKOH Tiepen0adae 3BITLHEHHS BiX
mokapanHs y jaBox (opmax. Ilepmioro ¢dopmoro #oro peanizamii € 3BUIBHEHHS 3aCy/DKCHOIO Bif
NpU3HAYEHHS TICBHOTO BHUIY Ta MipH TMOKapaHHS: 1)y 3B’sA3Ky i3 BTpaTtor0 0co0O00 CyCHITBHOI
HeOesneunocti (4. 4 ct.74 KK); 2) y 3B’A3Ky 13 3aKiHYEHHSM CTPOKIB JaBHOCTI MPHUTSATHEHHS [0
KpuMiHaJIBHOI BiamoBimampHOCTI (4. 5 cr. 74 KK); 3) y 3B’sA3Ky i3 3axXBOpPIOBaHHSAM O0OCOOW 10
MOCTaHOBJICHHSI BHPOKY Ha INCUXIYHY XBOpoOy, 10 mo30aBisie i1 MOXIMBOCTI YCBIIOMIIIOBaTH CBOi Iii
(GezmistmpHicTh) ab0 kepyBatu HUMH (4. 3 cT. 19 KK); 4) y 3B’S3Ky 3 HE MOMIJIMBICTIO 3aCTOCYBAaHHS M0
BHHYBATOIr0 NEBHOrO BUAY NokapanHs (a03. 7 m. 8 I[IIIBCY Bix 24 xoetHs 2003 p. Ne 7 «IIpo mpakTuky
TIPU3HAYCHHS Cy/laMH KPUMiHAJILHOTO TIOKapaHHsI).

VY Mexax apyroi ¢popMu 3acymKeHHI 10 MEBHOTO BUAY Ta MipH IMOKapaHHs MOBHICTIO 3BUIbHAETHCS
BiJl IPU3HAYCHOIO MOKapaHHs: 1) y 3B’s3Ky 13 3aXBOPIOBAHHAM Ha TSHKKY XBOpOOY, Ha Ky 0c00a 3axBopijia
mo moctaHoBieHHS BHPOKY (4. 2 cr. 84 KK); 2) y 3B’sA3Ky i3 3aCTOCYBaHHSM 10 HEMOBHOJITHHOTO
MPUMYCOBHX 3aX0JiB BUXOBHOTO Xapaktepy (4. 1 ct. 105 KK).

3ginvHenns 6i0 6i00ysanns nokapanus. [lpu 3BiAbHEHHI BiJ BiIOyBaHHA NOKapaHHS BHHYBaTH
3aCyKY€EThCS 10 IEBHOTO BUAY Ta MipH IIOKapaHHS, BiJ BiJIOyBaHHS SIKOTO BiH 3BUIBHAETHCS Y 3B S3KY 13
NEeBHUMHU OOCTaBUHaMu: 1) y 3B’S3Ky 3 MONEPENHIM YB’SI3HEHHSM OCOOH, 3aCy/PKEHOi 0 OCHOBHOTO
nokapaHHs y BuAi mrpady 4yu mo30aBieHHS mpaBa oOiMaTH MEBHI mocaau abo 3aliMaTHCs IMEBHOIO
nistmeHicTIO (4. 5 cr. 72 KK); 2) 3 BunpoOyBanusaMm (ct. 75 KK); 3) 3 BunpoOyBaHHSIM BariTHUX KIHOK 1
JKIHOK, SIKI MaroTh AiTeit BikoM 10 cemu pokiB (cT. 79 KK); 4) 3 BunpoOyBanHsIM HemoBHOMITHIX (cT. 104
KK); 5) ocib, mo 3axBopiiin Ha TSHKKY XBOpOOy, IO TepemKopkae BigOyBaHHIO MmokapaHHA (4.2 cT. 84

! Xpsminceknii, I1.B. (2009). 3aoxouyeansii nopmu y KpuminansHomy 3akonodascmei Yipainu. Xapkis:
HIOAY, 230-232; Bepsin, I1.C. (2010). [IpoGnemu cuctemaTnsanii OKpeMHX Pi3HOBHIIB IHCTUTYTY
3BUIbHEHHS Bijl HOKapaHHA Ta HOro BifOyBaHHs 3a KPUMIHAIBHUM IpaBoM YKpaiHu. Yuenvie sanucku
Tagpuueckoeo HayuoHaibno2o ynugepcumema umenu B. . Bepnaocrozo. Cepus «FOpuouueckue Hayku», 2,
241-248; Kyn, B.M., bpsmeit, P.1. (2012). KpuminaapHO-TIpaBoBa MpUpoIa Ta BUAH KOPETYBAHHS
MPU3HAYECHOTO MMOKapaHHs. Bicnux npoxypamypu, 12,59—66; Ilucemencrskuii, €.0. (2014). Teopemuxo-
NPUKAAOHT NPOOIeMU 36iTbHEeHHsL 610 NOKAPAHHA MA 1020 8I00Y8aNHS 3a KPUMIHATLHUM Npasom Yrpainu.
Jlyrancek: PBB JIJIYBC im. E.O. [inopenka, 102—112; JJymopos, O.0O., Xaspontok, M.I. (2014).
Kpuminanvne npaso:. HaBdanpanit nocionuk. Kuis: Baite, 290-330.
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KK); 6) na mincrasi 3akoHy npo amsicTito (cT. 85 KK).

3amina noxapanns Oineuws M’ axum. Ha cramii yXBaJIeHHS BHPOKY 3aMiHa TOKapaHHs OUTBIT M’ SIKHM
MOJKJIMBA 3 TakWX InjcraB: 1) 3amiHa BIHCBKOBOCIYKOOBIIIM (KpiM BiHCBKOBOCITYXOOBIIIB CTPOKOBOI
ciry>kOM) HeBiAOyTOl YaCTHHU MOKapaHHS Y BHIAI 0OMEXEeHHS 4M T030aBJICHHS BOJII Ha CTPOK He Oibiue 2
POKIB MOKapaHHAM y BHIi ciy)00Boro oOmexeHHs Ha Toi camuid cTpok (4. 1 ct. 58 KK); 2) 3amina
BiIMICHKOBOCITY>KOOBIISIM CTPOKOBOI CIY»KOM HEBiIOYTOI YaCTHHHU MMOKApaHHS y BH[I MMO30aBJICHHS BOJI Ha
CTPOK He OuIbIe 2 pOKiB MOKapaHHSAM y BUAI TPUMAHHS Y TUCIUIUIIHAPHOMY OaTaJbHOHI HA TOW camuit
ctpok (4. 1 ct. 62 KK).

Buau 3BiIbHEeHHS Bix MoKapaHHs mix yac Bukonanusi BUpoKy (ct. 537KIIK).

3sinbnenns 6i0 nokapanns. Ha cramii BHUKOHAaHHS BHPOKY MOXJIIMBE IIOBHE 3BUIBHCHHS BiX
MPU3HAYEHOTO MOKapaHHs: 1) y 3B’53Ky 3 YCYHEHHSM 3aKOHOM KapaHOCTI HisiHHSA, 3a sike OyJIO 3aCyKEHO
ocoly (4. 2 cr. 74 KK, m. 13 4.1 cr. 537 KIIK); 2) oci0, mo 3axBopiiiM Ha MCUXiYHY XBOpOOy, LI0
11030aBJIsL€ 11 MOYKJIMBOCTI YCBIOMJIFOBATH CBOI il (Oe3isubHICTh) a00 KepyBaTH HUMHU (4. 1 ¢T. 84 KK); 3)
0ci0, 110 3aXBOPUIH Ha TSHKKY XBOpOOY, LIO Mepeukopkae BigoyBanHio mokapanus (4. 2 cr. 84 KK); 4) y
3B’S3KY 13 CTAHOM 3A0POB’s BiICHKOBOCITYX00BIIA, 110 pOOUTH HOTO HEMPUAATHUM J0 BIFICBKOBOI CITy»)OU
(1. 3 cr. 84 KK).

Ha mi#t crazmii 3aCTOCOBYIOTBCS TaKOK BHIW 3BUTHHEHHS BiJ MOKapaHHS SK MO3WUTHBHUIN MPaBOBUI
HaCJiIOK PillIeHHs CyAy PO 3BUILHEHHS Bi BiIOyBaHHS MOKapaHHS: 1) Ipo 3BUTbHEHHS BiA MPU3HAYEHOTO
MTOKapaHHs 3 BUIMPOOOBYBAHHSAM IIICIIS 3aKiHUEHHS 1ICIIUTOBOTO CTPOKY (cTarti 75, 78, 79, 104 KK); 2) mpo
3BUTBHEHHS BiJ MOKapaHHS JKIHOK, 3BITLHEHUX BiJ BinOyBaHHS IMOKAapaHHS BHACTIAOK iX BariTHOCTI abo
HasBHOCTI JiTel BikoM 10 TproxX pokiB (4. 4 cT. 83 KK); 3) mpo 3BiUIbHEHHS Bi MOKapaHHs 0Ci0 MIOA0 SKUX
3aCTOCOBYBAJIMCS MPHUMYCOBI 3aX0JM MEAWYHOTO XapakTepy, LI0 3a CTPOKOM CBOTO 3aCTOCYBaHHS
MIePEBUIITYIOTh CTPOK TTOKapaHHs, BU3HAUCHUH y BUpPOKyY (4.4. 1, 4 cT. 84, cT. 72 KK, 4. 3 c1. 515 KIIK).

3ginvhenns 6i0 6i00y8anHa nokapawusA. 3BUIBHEHHA BiJl BigOyBaHHS TOKapaHHS Ha Wil
npolecyaibHil cTail MoXe peasi3oByBatucs y neBHUX ¢opmax. [lepmioro Takoro GopMoro € 3BUTbHEHHS
Bi BimOyBaHHS TIOKapaHHA 3acyPKCHOTO, SKHA IIe HE II0YaB pealbHO BimOyBaTH IOKapaHHS: 1)
3BIIBHEHHS BiJ BimOyBaHHS TIOKapaHHA y 3B’SI3Ky 13 3aKiHYCHHSM CTPOKIB MaBHOCTI BHUKOHAHHS
o0BuHyBasbHOTO BHPOKY (CT. 80, 4. 4 cT. 84 KK, 4. 1 ct. 152 KBK) Ta 2) 3BiNbHEeHHS Bij BigOyBaHHS
MTOKapaHHs HETOBHONITHROTO Yy 3B’S3KYy 13 3aKiHUEHHSM CTPOKIB JaBHOCTI BHKOHAHHS OOBHHYBAJIHLHOTO
BHpOKY (4.4. 1, 3 cT. 106 KK).

Hpyroto ¢dopMoro, IO 3aCTOCOBYEThCS HA IiM CTalii € 3BIILHCHHS BiJl BiJOYBaHHS ITOKapaHHS
3aCy[DKEHOTO, SIKMM TOoYaB peajbHO BinOyBaTH MOKapaHHSA: 1) y 3B’SI3Ky 3 YMOBHO-JOCTPOKOBHM
3BiTbHEHHAM (cT. 81 KK, 4. 1 cT. 152 KBK, 1. 2 4. 1 ct. 537 KIIK; 2) y 3B’53Ky 3 YMOBHO-TOCTPOKOBUM
3BiUTBHEHHSAM HEMmOBHOMITHBOTO (cT. 106 KK, 4. 1 cT. 152 KBK, m. 2 4. 1 ct. 537 KIIK); 3) BariTHUX KiHOK 1
KIHOK, SIKI MaloTh JiTeH BIKOM 10 TPhOX POKIiB, SKi CTAIM BariTHUMH ab0 HApPOIWIM IiTeH Mia Yac
BimOyBanusa mokapanHs (ct. 83 KK, 4. 10 ct. 154 KBK, 1n. 4 1. 1 cr. 537 KIIK); 4) BariTHuX >XiHOK,
3aCY/DKEHUX JI0 TPOMAJICHKUX YHM BHUIPABHUX POOIT, SKi CTAlW BariTHUMH IIiJ Jac BiMOYBaHHS IMOKapaHHS
(4. 3 ¢c1. 37, 4. 6 ct. 42, 4. 9 cr. 154 KBK); 5) 0ci0, 10 3axBopiny Ha MCUXIYHY XBOPOOY, 110 1M030aBIIse ii
MOJKJIMBOCTI yCBIJOMIIIOBATH CBOI Aii (0e3aisuibHicTh) abo kepyBatu HUMH (4. 1 cT. 84 KK); 6) oci6, mo
3aXBOPUIHM Ha 1HITY TSHKKY XBOPOOY, IO TIEpemKokae BiOyBanHio mokapanus (4. 2 ct. 84 KK); 7) oci0,
3aCyDKEHUX /0 TPOMAaJChKHX poOIiT abo oOMekeHHs BOJi, sKi mif 4yac BigOyBaHHsS IMOKapaHHA Oyin
BU3HAHI 1HBAJIIIOM IMEPLIOT UM APYTOi TPy abo JOCATIH MeHCiiHOoro Biky (4. 3 ct. 37, 4. 9 c1. 59, 4. 6 cT.
154 KBK); 8) oci0, 3acymKeHUX 10 BUIIPABHUX POOIT, IO JOCSTIN NEHCIHHOTO BiKY (4. 6 cT. 42, 4. 9 cT. 59
KBK); 9) na miacrasi 3akony npo amaictito (crarti 85, 86 KK); 10) Ha migcTaBi akTa mpo MOMIUTYBAaHHS
(crarri 85, 87 KK).

3amina nokapanns Oinewr M axkum. Ha ctamii BUKOHaHHS BHPOKY 3aKOHOJABCTBO Iepembadac Taki
BUIHY 3aMiHM TIOKapaHHS OUTbII M’AKUM: 1) 3aMiHa HEBIAOYTOI YaCTHUHM IOKApaHHS y BUII OOMEKCHHS M
no30asnenHs Bomi Oumbmn M’akuM (cT. 82 KK, m. 3 u. 1 ct. 537 KIIK); 2) 3amiHa HeBigOyTOi 4acTHHU
MOKapaHHsS y BHJII BUIMPAaBHHUX poOIT mrpadoM ocodam, IO CTad HEMpale3gaTHUMHU TICH MOYaTKy
BukoHaHHS nokaparsas (4. 3 c¢r. 57 KK, m. 10 4. 1 c1. 537 KIIK); 3) 3amina HeBimOyTO1 YaCTHHH BHUIIPABHUX
poOiT mwTpadoM 3a 3pa3KoBy MOBEOIHKY 1 CyMIIiHHE cTaBieHHs A0 mpami (vactunu 2, 3 cT. 46 KBK); 4)
3aMiHa BiMCHKOBOCIY>KOOBISIM (KpiM BiHCBKOBOCITYKOOBIIIB CTPOKOBOI CIyOH) HEBiAOYTOi YacTHHU
TTOKapaHHs Yy BUII OOMEXEHHS 49X 1030aBJICHHS BOJIi Ha CTPOK HE OLTBIIE TBOX POKIB IMOKAPAHHSIM y BHII
cimyx0oBoro obMmexkeHHs Ha ToM cammii cTpok (4. 1 ct. 58 KK, m. 10 9. 1 ct. 537 KIIK); 5) 3amina
BICBKOBOCITY>KOOBISIM CTPOKOBOI CIIY>)KOM HEBiIOYTOI YaCTHHM MOKapaHHSA Yy BUAI MO30aBlICHHS BOJII Ha

204



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

CTPOK He OijbIlie TBOX POKIB MOKapaHHSIM y BUAl TPUMaHHA y JUCLUIUTIHAPHOMY OaTanbioHi Ha TOW caMuit
ctpok (4.1 cr. 62 KK, m. 10 u. 1 cr. 537 KIIK); 6) 3amina HeBifOyTOi 4YaCTHHHU IMOKapaHHS y BHII
0OMEXeHHS 91 1M030aBIICHHS BOJI XKiHII, 3BUTFHEHOI Bijl BiMOyBaHHS MOKapaHHS BHACTIJOK ii BariTHOCTI
a00 HasIBHOCTI IiTe# BIKOM 1O TpboX pokiB (4. 4 cr. 83, m. 4 4. 1 cr. 537 KIIK); 7) 3amina moBiuHOTO
1M030aBIICHHS BOJIi Ha 1MO30aBIICHHS BOJIi 0C001, SKiid CyJ1 HE BU3HAE 32 MOXKIIMBE 3aCTOCYBATH AaBHICTH (4. 5
ct. 80 KK); 8) 3amina qoBiuHOro 1030aBiICHHS BOJII Ha [M030aBJICHHS BOJII Ha CTPOK HE MEHIIE 25 POKIB IIpH
3aCTOCYBaHHI akTa rmpo rmommryBanus (4. 2 cT. 87 KK).

THom’ sxwenns noxapannus. [loM’ IKIIICHHS TTOKapaHHS Tiepedavyae 3HKEHH 00 CKOPOUYCHHS CYIOM
MEXI TPHU3HAYCHOTO 3a BUPOKOM CYyIy ITOKapaHHsS, sKe BigOyBae 3acymkenuil. IlimcraBoro Takoro
oM’ SIKIIIEHHS €: 1) 3HIKEHHS MaKCHUMaJIBHOI MEXi IMOKapaHHS, BCTAHOBIICHOT CAHKITIEI0 HOBOTO 3aKOHY
PO KpUMiHANBHY BinmoBiganbHICTh (4. 3 c1. 74 KK, . 13 4. 1 ct. 537 KIIK); 2) 3acTrocyBaHHs 3aKOHY PO
amaicrito (ct. 86 KK); 3) 3acTocyBanns akrta npo nomunyBaHHs (cT. 87 KK).

Kouaizii Mixk HopMaMHu TNpo 3BUIbHEHHSI Bil NMOKapaHHs y 3aKOHOJABCTBI KPHUMiHAJBLHOIO
0nory. Konizii midc HOpMamu KpUMIHALHO20 MA KPUMIHAILHOZO NPOYECYAIbHO20 3AKOHOOA8CMEA
MOJISraloTh y pi3HUX nuTaHHsX. [lepenyciM morpeOye BHCBITICHHS NMUTaHHSA NPO HE BHU3HAYEHICTH Y
MporecyaThbHUX HOpMaX yCiX BHIB 3BUTHHECHHS BiJ IIOKApaHHs, IO 3aCTOCOBYIOTHCS Ha CTAIISIX YXBaJICHHS
Ta BUKOHAaHHA BUPOKy. Tak, BimmoBimHo m0 4. 2 cr. 373 KIIK Ha cramii yxBajmeHHS OOBHHYBAJIHHOTO
BUPOKY CYA MOXKE€ 3BUIBHWUTH 3aCyAXKEHOTO BiJl NOKapaHHS a00 3BUILHUTH 3aCy/PKEHOTO BiJ BifOyBaHHS
MOKapaHHSA. 3 HE3pO3yMUIMX NPHYWH Yy IIif HOpMiI HE BimOOpaXKEHO MOXKIWBOCTI Cyay Ha Il
TporecyadbHiN cTasii BUPIMIUTY MUTAHHS PO 3aMiHy MMOKapaHHs OUTeIT M kUM (dacTuaH 1 cTareit 58 ta
62 KK). BuBueHHs Hamu CyIOBOi NMpPaKTUKW AOBOJWTH, IO IIi NMUTaHHSA BUPIMIYIOTBCS caMe Ha Wil
npolecyasbHii cTalii, a He Ha cTaail BAKOHAHHA BUPOKY SIK BU3HAYae Iie Hapasi 3akoHogasewls (1. 10 4. 1
cT. 537 KIIK).

Tpeba Takox 3a3HaunTH, MO y YacTUHAX 3 Ta 4 cT. 374 KIIK (B siKiii KOHKPETH30BaHO 3MiCT BUPOKY)
3aKOHOJABeLb YOMYCh HE 3rajy€ Mpo HEOOXiAHICTh BifOOpakKeHHS Y MOTHBYBAJIBHIN Ta PE30JIOTHUBHIN
JacTUHAX BHUPOKY PIICHHS CYIy TPO 3BUIBHEHHS 6i0 MOKAPAaHHA, a BKa3ye JIUIIEC MO0 HEoOXiTHOCTI
BKa3iBKH TIPO 3BUIBHEHHS 6i0 6i00ysanHs nokapanus. Y cBoro depry B 4. 1 ct. 377 KIIK «3BimbHEHHS
OOBHHYBau€HOTO 3 ITiJl BAPTH» TAKOXK HAETHCS JIMILIE PO 3BUILHEHHS 6i0 8i00y6anHs nokapauis. BogHovac
y Uil HOpMi 3aKOHOJABEIlb AOMYCKAae yXBaJleHHS OOBHHYBAJILHOTO BUPOKY 0e3 NpusHaueHHs NOKAPAaHH.
OpHak, sIK BKe 3a3Havanocs, y 4. 2 ¢r. 373 KIIK takoi ¢popmu 00BHHYBaIbHOTO BUPOKY 3aKOHOABELb HE
nepenGauae. VIMOBIpHO, y 1IbOMy BUIAIKY IEThCS PO 3BUTHHEHHS Bijl MOKAPAHHS y 3B’SI3KY i3 BTPATOIO
ocoboro cycminpHoi HeOesmeunocti (4. 4 cr. 74 KK), y 3B’a3Ky i3 3aKiHUEHHSIM CTPOKIB AaBHOCTI
MPUTATHEHHS 10 KpHMiHaNbHOI BiamoBigamsHOCTI (4. 5 cr. 74 KK) Tomo. Came 1i ¢opma peamizariiii
KpPUMIHAJIBHOI BiAMOBIMATBEHOCTI Y KPUMIHATLHO-TIPABOBIN TOKTPUHI aCOITIIOETHCS 3 3aCY/UKEHHSIM 0COOH
0e3 MmpHU3HaYeHHS MOKapaHHS.

[lepenik KpUMIHATFHUX TPOIECYATBHUX HOPM, IO 3aCTOCOBYIOTHCSI HAa CTafii BUKOHAHHS BHPOKY
(ct. 537 KIIK) HE MICTUTH HOPM, IO TIEpeI0aYaroTh MOKIMBOCTI 3BUTFHEHHS BiJl BiIOYBaHHS IMOKapaHHS 3
ycix mifcTaB, mepeadaueHuX KPUMiHANBHUM 3aKOHOAABCTBOM. 30KpeMa, y I HOpMi 3 HE3pO3yMIJIMX
MIPUYUH HE TepeadadeHo mpaBo Cyy Mij Yac BUKOHAHHS BUPOKY BUPIIIUTH MUTAHHS NPO 3BUIHBHCHHS Bij
BiIOYyBaHHS MOKApaHHA Yy 3B’s3KYy 3 3aKiHYCHHSIM CTPOKIB JTaBHOCTI BUKOHAHHS OOBHHYBAJIBHOTO BHUPOKY
(cratti 80, 106 KK), a Takoxx Ha migcTaBi 3akoHy npo amHictito (cT. 86 KK), akta mpo nomuryBaHHs (CT.
87 KK). Ha mincraBi sIKMX mporecyaJbHHX HOPM CYAM MAalOTh 3aCTOCOBYBATH LI BHOW 3BUIbHEHHS
TTOKapaHHs — HE 3p03yMLJI0.

Konizii' midsic nopmamu KpuminanibHoeo ma KpUMIHAIbHO-BUKOHABY020 3AKOHOOABCMEA TIONATAIOTH,
30KpeMa, Yy TOMY, 110 KpUMiHaJbHO-BUKOHABYE 3aKOHOJABCTBO Tependayae BUAN 3aMiHH MOKapaHHs Ok
M’sskuM (4. 2 ct. 46 KBK) Ta 3BibHEeHHS Bin BinOyBaHHA nokapanss (4. 3 cT. 37, 4. 6 cT. 42, 4. 9 cT. 154
KBK), o He mepenbdadeHi KpuMiHAILHUM 3aKOHOJABCTBOM. BUBUEHHS HaMU CyI0BOI ITPAKTUKH TIOBOJNTD,
IO BHACIIZOK Takoi HEY3roJKEHOCTI CyIW YacTO BiAMOBISIOTH Yy 3aJ0BOJICHHI NOAAaHb IMPO 3aMiHy
BUIIPaBHUX PoOiT mTpadom (4. 2 cr. 46 KBK), a Takox npo 3BiTbHEHHS BiJ BiIOYBaHHS MOKapaHHS y BUJI
TPOMAJICEKUX YH BHUIPABHHUX POOIT BariTHUM kiHKaM (4. 3 cT. 37, 4. 6 cT. 42, 4. 9 c1. 154 KBK), ockinbku
KpuMminaneHuM KofekcoM YKpaiHH He mepenbaueHo MoxcuBocTi Takoi 3amimm (cr. 82 KK)' aGo

! ApxiB JKoBTHEBOTO paiioHHOro cyxy M. Mapiymomst. Cripaa Ne 263/10718/14k; Apxis BiHHHIBKOrO MiCBKOTO
cyny Binaunpkoi o6macti. CripaBa Ne 127/19987/14-k.
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3BiIbHEHHS Bij BinOyBaHHs nokapanHs (ct. 83 KK)'.

I macmpaBzi, 3amiHa HEBIMOYTOT YaCTHHH BUIIPaBHUX poOiT mTpadom (4. 2 cT. 46 KBK), 3BiabHEHHS
B/ TTOJANBINIOTO BiAOYBaHHSA TOKapaHHS >KIHKH, 3acymKeHoi a0 rpomaachkux (4. 3 cT. 37 KBK) um
BunpaBHUX poOiT (4. 6 ct. 42 KBK), y pasi BcTaHOBIIEHHS ii BariTHOCTI, 3 Yacy 3BUIbHEHHS Bix poOoTu y
3B’s3KY 3 BaritHicTiO 1 monoramu (4. 9 ct. 154 KBK), nependayene BUKIIOYHO KPUMiHAIbHO-BUKOHABYUM
3aKOHOJAaBCTBOM. MaTepiaibHUM (KpUMIHAIBHUM) 3aKOHOAABCTBOM, IO € (DyHIaMEHTAIbHUM JIJIs 1HIIHUX
HayK KpHUMIHAIBHOTO OJIOKY TIPHKIAAHOTO  XapakTepy (30KpeMa, KpUMiHAJILHO-BHKOHABYOTO,
KPUMIHAIBHOTO MPOLECYaTFHOI0), 3a3HaueHi BUAM 3aMiHM 4Yd 3BUIBHEHHS BiJl BiZOYBaHHS MOKapaHHS,
IPSIMO HE TiepeadadeHi.

Y mpaBO3HABCTBI, K BiAOMO, € TPaIWIIMHUM IOAUT HAyK 1 ramy3eil mpaBa Ha (yHIaMEHTAIBHI i
npuknandi. OyHaaMeHTaNIbHI MPaBOBI HAyKW 3aBXKOW TMEPBUHHI, € OazucoM ais cBoei rpymu (cim’i),
OCKUIBKHM MICTSITh TaKUI BUX1THUH JOTIKO-IOPUANYHUEN MaTepial, KUK JISKUTh B OCHOBI MPUKIaaHUX. Tak,
OCHOBOI0O HayK JCp>KaBO3HABUOTO OJIOKY € KOHCTUTYIIIfHE TIIpaBO — caMe€ BOHO BiAirpae pojb
(dbyHIaMEHTaIbHOT HAYKH; [T HUBLIEHO-IIPABOBOrO OJIOKY — LIMBIIbHE MPaBO; ISl KPUMiHAJIBHOTO OJIOKY —
KpUMiHalIbHE TMpaBo. [HIII >XK HAyKd TOrO YHM IHIIOTO UHKIY, OE3yMOBHO, MalO4yl eJIEeMEHTH
(yHIAMEHTAIBLHOCTI, BHKOHYIOTh OJHAK (YHKIIO MPUKIAIHUX, OCKUIbKMA IOKJIHKAHI 3a0e3MeuuTH
peaizamilo MPUIHUCIB, MO po3pobicHI (QyHIAMECHTAIPHAME OPUIUYHAMH HayKaMd. TakuM YHHOM,
BcepeauHi O0J0Ka HayKH nepeOyBaroTh HE JIUILNE Y BiAHOIIEHHI KOOpAWHauii, a i cybopauHauii. B pomy
CyOOpAMHALIIMHOMY BiJIHOIIEHHI BHU3HAYAJbHE 3HAYCHHS MAalOTh HAyKH (YHIAMEHTAJILHOI'O XapakTepy.
3BifIcH CHiAye, MO HAYKW MPUKIATHOTO XapaKTepy, BUKOPHUCTOBYIOYM MIUKIUCIHUILTIHAPHI TOHSITTS, IO B
OCHOBI CBOi pO3p0OJISIIOTECS (PyHIAMEHTAIPHUMH HayKaMH, MalOTh BUXOAHUTH 3 OOCSTY Ta 3MICTY MOHSTS,
IO BHU3HAYAIOTHCSA (PyHIAMEHTANbHOIO Haykoro. Came TOMy, KOXKHa 3 HAyK KPHUMIHAIBHOTO IHKITY,
OIIEPYIOYH IOHSTTSAMH, L0 BIIHOCITHCS 10 KJIACYy MDKIUCLUIUIIHAPHUX, HE MOXKE BKJIAZATH B HUX BJIACHUIN
3MiCT Ta iHTepIpeTyBaTH iX B pi3HHii croci6’.

3aMiHa MOKapaHHs OUBII M’SIKUM, KPiM ITOM SIKIIIEHHS TIOKapaHHS Ha MiJCTaBi 3aKOHY YKpaiHH PO
aMHICTIIO YH aKTy PO IMOMHITYBAaHHS, MOXKE€ 3aCTOCOBYBATHCS TiJIbKH CYIOM Yy BHUIAIKaX, IEpen0adeHnx
Kpuminaneanm kosiekcoMm (4. 1 ct. 74).

3amMiHa HeBiAOYyTOI yacTUHH MOKapaHHs 01 M’ skuM (4. 1 cT. 82, 4. 3 ct. 57 KK), 3BiNbHEHHS Bix
BiIOyBaHHS MOKapaHHS BariTHUX JKiHOK 1 JKIHOK, SIKi MalTh JiTel BikoM 10 Tpbox pokiB (cT. 83 KK) €
KPUMIHAJIBHO-TIPABOBUMH TTOHATTIMH, IO BiTHOCSATHCS IO KJIACY «HACKPIZHUX» Ta MIXIUCIHUILTIHAPHUX.
Otxe, 3aMiHy HeBinOyTOI YaCTMHU BUNpaBHHX poOiT mTpadom Ha mixctasi 4.2 cr. 46 KBK, a akox
3BUTPHEHHS BiJ BiOYBaHHs MOKapaHHS BAariTHHUX KIHOK, L0 BiIOYBAIOTh MOKAPAHHS Y BHII IPOMaJIChKUX
YW BHIIPAaBHHUX poOiT, Ha miAcTasi 9. 3 cT. 37, 4. 6 cT. 42, 4. 9 cT. 154 KBK, ciig BU3HATH MiKTamy3eBUMU
KOJII31sIMU. 3TiAHO 3 pOo3pO0JCHUMH IOPHANYHOIO HAYKOIO KOJI3IMHUME MPUHIATIAMHA 4. 2 CT. 46, 4. 3 CT.
37,4. 6 cT. 42, 1. 9 c1. 154 KBK He MOXyTb 3aCTOCOBYBATHCS CyIaMIL .

3amiHa HeBiIOYTOI YaCTMHU BHIIPABHHX POOIT mTpadoM, 3BUIBHEHHS Bij BiAOyBaHHS MOKapaHHS
BariTHUX JKiHOK, IO BifOYBAarOTh MOKApaHHs y BUAI TPOMAICEKIX a00 BHUIIPaBHUX POOIT € HETPaBHIILHUM
3aCTOCYBaHHIM 3aKOHY MPO KPUMiHANBHY BiAIIOBiAaJIbHICTh, IO € MiJICTABOIO U CKACyBaHHA a00 3MiHM
CYJIOBOTO PillICHHS CyIOM amensiiiHoi (. 4 4. 1 ct. 409, n. 2 4. 1 c1. 413 KIIK) yu xacamiitaoro (1. 2 4. 1
cT. 438 KIIK) iHCcTaHIissMH.

BBaxxaemo, mo 1ns Komi3ig MOTpeOye BUMNPABICHHS LUIAXOM BHECEHHs 3MiH HacamMmepen y
KpUMiHaIbHE 3aKOHOAABCTBO. SIK BapiaHT, MPOMOHYEMO MEpPETiK OCHOBHUX MOKapaHb, BCTAHOBICHHX Y
ct. 82 KK, HeBimOyTa 4acTHHU SKUX MOXKe OyTH 3aMiHEHA 3aCyKCHOMY Ha OUIBINT M SKE, JTOITOBHUTH
MTOKapaHHsSM Yy BHJI BHIIPaBHUX POOIT, 0 MoXke OyTH 3aMiHeHe mTpadoM. BHIaeThCs TaKOXK CIYITHOIO
nponosuniss €. B Ilucemencbkoro nomoBHUTH KpumiHampHuii Kozmekc YKpaiHM HOPMOIO, B SIKiH
repeadavynTH MOXKIIMBICTH 3BUIPHEHHS BiM TOKapaHHA a0o BimOyBaHHS WOTO YacTHHH Y 3B 53Ky 3

! ApxiB BoroxyxiBcskoro paiforroro cyay XapkiBcskoi oGmacti. CripaBa Ne613/94/15-k.

? Ianos, H.. (2006) MeTomonorndeckue acekTsl (hopMUPOBAHHS TIOHATHIHOTO aIapaTa IoPHINIeCcKOil
HaykH. [Ipasosedenue, 4,18-28.

3 [1{o10 IPAKTHKH 3aCTOCYBAHHS HOPM IIpaBa y BUIMAAKY Koxisii. MinicrepetBo roctuuii Yipainn. JIuct i 26
rpyass 2008 p. Ne 758-0-2-08-19. Ogiyitinuii catim Bepxosnoi Paou Yxpainu.
<http://zakon4.rada.gov.ua/laws/show/v0758323-08> (2015, xoBTeHb, 19).

206



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

YCTAHOBJICHHSIM OOCTABHH, 10 YHEMOXJIMBIIIOIOThH 3aCTOCYBAHHs IMOKapaHHs' . OJHAK, HA HAIIy IyMKY,
Taka HOpMa TIPO 3BUIBHEHHSI BiJl MMOKapaHHS a00 BiAOYBaHHS HOT0 YaCTHHHU 3aCIyTOBY€ Ha peai3alliio y
CYyIOBIM TpPaKTHIN JIMIIE TICAS TOTO, KOJHM 3aKOHOJABEeIb 3 METOI0 3a0€3MeUYeHHS MPHUHITAITY
HEBiABOPOTHOCTI KPUMIHAJIBHOI BiJNOBIAaJbHOCTI HAAUIMTh CyJ MOXJIHMBICTIO y pa3l HEMOXKJIMBOCTI
3aCTOCYBaHH 10 MIEBHUX KATEeropiil ocid NeBHUX BHIIB MOKapaHb, BUPIIIYBAaTH 100 TAKUX OCI0 CIIOYaTKy
MATaHHS PO 3aCTOCYBAHHS OUTBII M SKOTO IMOKapaHHs, HUK IMepeadadeHo pillleHHsIM cyay. | jurre micis
BCTAHOBJICHHSI HEMOXKJIMBOCTI 3aCTOCYBaHHS 10 IMEBHHX KaTeropii oci® OULTBII M’SKOTO IOKapaHHS, CYII
MaTUME MOXKITUBICTh 3BUIBHUTH TaKUX 0Ci0 Bijl MOKapaHHS 44 HOTO BiOYBaHHS.

TakuMm 4YMHOM, cUCTeMa BUJIB 3BUIBHEHHS BiJi TOKapaHHS 3a YKpPailHCHKUM 3aKOHOJAaBCTBOM
KPUMIHAJIBHOTO OJIOKY TIOTpeOye CBOTO MOAIBIION0 HAYKOBOTO JTOCIKEHHS Ta BAOCKOHAJICHHS.
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3B'A30K MIK ITPABOBOIO PETJIAMEHTANI€EIO
IMMPOLHECYAJIBHUX CTPOKIB TA 3ABE3IIEYEHHAM
IIPAB YYACHMUKIB KPUMIHAJIBHOI'O
IHPOBAIZKEHHSA

Tymur Loskutov, PhD in Law
Donetsk Law Institute of Ministry of Internal Affairs of Ukraine, Kryvyi Rih, Ukraine

CONNECTION BETWEEN LEGAL REGULATION OF
PROCEDURAL TERMS AND ENSURING THE RIGHTS OF
PARTICIPANTS OF CRIMINAL PROCEEDINGS

The article investigates connection between legal regulation of criminal procedural terms and
ensuring the rights of participants of criminal proceedings. On the basis of the analysis of
scientific views was revealed existence of a direct connection between procedural terms and the
rights of individuals involved in criminal proceedings. Such communication is shown through the
content of criminal procedural regulation regarding regulation of a term of the notice of
suspicion to a detained person, the maximum term of detention during pre-judicial investigation,
a term of interrogation of a person, a term of representation by an investigator, a prosecutor of
a petition for arrest of temporarily withdrawn property, a term to decide about temporary
restriction in use of the special right, a term about informing about suspicion, a term for
acquisition by a person of the procedural status of the victim, beginning of term of detention of
a person, term of the notice and an explanation of the rights to the detained person.

Key words: legal regulation, procedural law, participants of criminal proceedings, procedural
terms, human rights.

AKTYaJIbHICTb TeMM JOCTII)KeHHSI BH3HAYAETHCSA HEOOXITHICTIO BIOCKOHAJCHHS 3a0e3TCUCHHS
MpaB JIIOJMHU Y KPpUMiHAILHOMY Tpolieci. ['apaHTyBaHHs TpaB YYaCHHUKIB KPUMIHAJIEHOTO MPOBAKEHHS
3QJICKUTH Bij 3MICTY HOPM KPHMIHAIBHOT'O TIPOIECYyaTbHOTO 3aKOHOIaBCTBA, 30KpEMa Y YaCcTHHI TIPaBOBOI
perIaMenTaii KpuMiHAIBHUX MPOIECYATbHUX CTPOKIB. HUMU 3aKpiIUTIOIOTHCS 9acoBI MEXI 3MIMCHEHHS
MPaBOBHX JIO3BOJIB y MepeOiry KpUMiHAIEHOTO TIPOBAKEHHS. OTKe, aKTyaIbHUM € JTOCTIDKEHHS 3B’ SA3KY
MPaBOBOI pPErjaMeHTAIlil TPOIECYaIbHUX CTPOKIB Ta 3a0C3MEYCHHS IpaB YYaCHHKIB KPUMIHAIBHOTO
MIPOBAKECHHS.

Cran pociaimxeHHsi. [IutaHHA TIPaBOBOTO PETYIIOBAHHS KPUMIHAJBHUX TPOIECYaTbHUX CTPOKIB
nociipkyBanu Taki BueHi sk O. banuyk, JL.M. Bacunwes, C.O. 3aika, JI.M. Jlo6oiiko, O.P. Muxaiinenko,
A.IlaBmoBcrka, C.b. ®omin, I'.B.IOpkosa, P.X.Sxynmop Ta immi. IIpenmeroM mOCITiIKEHHS
MIPOIIECYATICTIB OyJM 3araibHI IMUTaHHS KPHUMIHAJILHOTO IPOIECYabHOTO PETYNIOBAaHHS CTPOKiB. BueHi
qunie ¢GparMeHTapHO JOCHIDKYBAIH 3B'S30K MPABOBOI perjiaMeHTallii MpOIeCYalbHUX CTPOKIB Ta
3a0e3MeYeHHS MTPaB YYaCHUKIB KPUMIHAILHOTO MPOBAHKCHHSI.

MeTo10 CTATTI € TOCTIIKEHHS 3B’ I3Ky MK IIPABOBOIO PETIIAMEHTAITIEIO MPOIIECYaTbLHUX CTPOKIB Ta
3a0e3MeYCHHSM MTPAB YIaCHUKIB KPUMIHAILHOTO MPOBAKCHHS.

Buknaag ocHOBHMX moOJ0KeHb. BueHi-npomecyaiicTd NOB’SA3yl0Th KpPUMIiHANBHI MpoILecyaitbHi
CTPOKH 13 3a0e3MeUeHHsIM TIpaB, CBOOO/ 1 3aKOHHUX 1IHTEPECIB JTIOANHH.

Tak, B.I'. Tapacenko 3a3Hadae, M0 MPOIECYalbHI CTPOKH TapaHTYIOTh IpaBa TPOMAISH y TpOIieci
PO3CIIiLyBaHHs Ta BUPILIICHHs CIIPABH .

O.P. MuxaifJleHKO THIe, IO MPOIeCyadbHl CTPOKH CIPHUSAIOTH KpalioMy 3IIHCHEHHIO TIpaB i

! Tapacenko, ®.I'. (1975). HekoTopbie BOIPOCH! HCUHCICHHS H IIPOUICHHAS IPOLECCYATbHBIX CPOKOB MPH
pacciemoBanuu npectymieauit. Tpyovt KBIII MBI CCCP, 9,99.
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3aKOHHHMX iHTepeciB oci0, ski OepyTb y4acTh Yy KpHUMIHQJIBHOMY CYJOYHMHCTBI. 3a KpHUTepieM
(YHKITIOHATBHOTO MpHU3HAYEHHS BYCHUH BHOKPEMITIOE TaKy TPYITy SIK CTPOKH, IO HAIpaBIIEHI HA 3aXHCT
1IpaB 0cobu, KOTPi 3a6€3Medy0Th IPUHLHI IyMaHi3My .

A.IlaBnoBcpKa 3a3Havae, [0 HAaMaralO4Mch HAMOUIBII MOBHO Ta MAaKCHMAaIbHO 00’ €KTHBHO
3a0e3MeYnT 3aXUCT TpaB Ta 3aKOHHUX IHTEPECiB I'pOMaJsH y cdepi KpUMIHAIBHOTO CYIOYMHCTBA,
3aKOHOJIaBEIlb BCTAHOBIIIOE CTPOKH SIK OIHY 3 rapaHTiii BUKOHAHHSA YW HE KOXHOI mporecyanbHoi mii. Ha
MIOTJIST BUEHOI, 3aKOHOJNABEIh 3aKpIMUB TOHATTS «HETAailHO» 3 METOI0 3a0e3MedeHHs CBOEYaCHOTO Ta
LIBUIKOTO BUKOHAHHS TMEBHUX MPOLECYANbHUX Mii, 3BOJIKAHHS B SKUX MOKE HETaTUBHO BIUIMHYTH Ha
3a6e3MeUeHHS IPaB, 3aKOHHUX {HTEPECiB yIaCHUKIB KPHMIHAIBHOTO CYIOYHHCTRA .

I'.B. FOpkoBa yneBHeHa, 0 CKOPOYCHHS Yacy AisSUTHHOCTI OpraHiB pO3CITiyBaHHS TOIUTBHUM € TOI,
KOJIM BOHO HE TIOpYILye IIPaBa i 3aKOHHI iHTepecH Cy6’ eKTiB KpHMiHATILHOIO IPoLecy .

O. banuyk HaroJjomIye, 1110 BUMOTa PO3yMHOI'O CTPOKY, 10 3aKpimieHa y cT.6 KonBeHwii npo 3axuct
MpaB JIIOJUHA 1 OCHOBOMIOJIOXKHUX CBOOOJ CIPSAMOBaHA Ha IIBHIKUIM 3aXHCT CYJOM IOPYINICHUX MpaB
0co0u, OCKITbKH OyIb-KE 3BOJIIKAHHS MOKE HETATHBHO IMO3HAYUTHCS Ha MPaBax, SAKi MiUIAral0Th 3aXHCTY.
A BiCYTHICTH CBOE€YAaCHOTO CYJOBOT'O 3aXMCTy MOKE MPHU3BOAMTH JO CHUTYyallid, KOJM HACTYIHI Aii cymay
BXKE HE MATHMYTb 3HAYCHHS [T 0co0H Ta ii mpas”.

[IpoBeneHmit aHANI3 HAYKOBHUX TOTJSAAIB BUCHHUX CBIMYUTH, IO KPUMIHAIBHI TPOIECyallbHI CTPOKH
Oe3nocepeIHbO OB’ sI3aHi i3 3a0€3MeYeHHSIM MpaB 0ci0, sSKi O0epyTh yuaTh y KpUMiIHAJIBHOMY MPOBAIKEHHI.

s imrocTpartiii BIUIMBY TPaBOBOi peryIaMeHTallii MporecyalbHUX CTPOKIB Ha 3a0e3NeUCHHS IpaB
JIOTUHH TIPOAHATI3YEMO HOPMH KPUMIHAIBHOTO TPOIIECYaTbHOTO 3aKOHY.

1. 3 peamizamiero mpaBa Ha JOCTYI IO MPaBOCYAIs, IpaBa Ha CyIOBHH 3aXHCT IOB’s3aHa MPaBOBa
periaMeHTanisi CTPOKY NOBIJOMJIGHHS TIpO Migo3py 3aTpuManiii ocobi. OCKIIbKH 32 YWHHUM
MpOoIleCyadbHAM 3aKOHOM CTPOK JOCYIOBOTO PO3CIiAyBaHHS TMOYMHAE BIJPaxOBYBATHCS HE 3 MOMEHTY
3aTpUMaHHA 0coOM (XOoua OCTaHHs HaOyBa€ CTaTyc MiJO3pPIOBAHOIO), a 3 MOMEHTY MOBIJOMJICHHS il Mpo
MiZ03py Y BUMHEHHI KPHUMIiHAJBHOTO MpaBonopymeHHA. BiamosimHo mo 4.2 cr. 278 ymnHoro KIIK
VYkpaian (mam — KIIK) nmrcbMoBe mMOBiIOMIICHHS TIPO TiI03PY 3aTpUMaHii 0co0i BpyJaeThbesl HE Ti3HIIIE
IBAIISATA YOTHPHOX TOAWH 3 MOMEHTY 11 3aTpUMaHHS. TakuM YMHOM, BKa3aHa KpUMiHAIbHA TpOIleCyalibHa
periaMeHTarisi CTPOKY MOBIIOMICHHSA MPO MiJ03py MOXKE BIATATHYTH peallizalilo mpaBa Ha AOCTYH O
MIPaBOCY/Is, TIpaBa Ha CyIOBHHA 3aXUCT 10 24 TOMWH.

[Tonpm Te, MO0 Taka perIaMEHTaIlisl CTPOKY IMOBIAOMIICHHS MPO II03PY, a BIATAK — BiApaxyBaHHS
CTPOKY JIIOCY/IOBOTO pO3CIiJyBaHHS HE BimoBimae Hopmam KoOHBEHIi Mpo 3axWCT MpaB JIFOAWHU 1
OCHOBOIOJIOKHUX CBOOOZ, BOHA € OLIBII COPUSTIMBOIO UIsl JIIOOWHM, AHDK aHaJOTIYHE IpaBOBE
perymoBanss 3a KIIK 1960 p. HopMu ocTaHHROTO HE YHOPMOBYBAJIHM CTPOKY ITOBIIOMIICHHS TPO TiA03pY
(mpen’ssBiIeHHS OOBWHYBa4deHHS) 0cC00i, sika 3arpumyBanacs. llomoxenns 4.4 ct. 148 KIIK 1960 p.
3aKpIIUTIOBAIM CTPOK HE OLbIlIe JECSITH JHIB MiX 3aCTOCYBaHHSM JI0 OCOOM 3amo0iKHOTO 3aXOoAy Ta
npen’ siBIeHHSM oOBHHYyBadeHHA. [IpumdoMy 3 MOMEHTY 3aTpuMaHHS OCOOM Ta 3acCTOCYBaHHAM [0 Hel
3amo0iKHOrO 3axody MomIo TpodTd 72 romuuu (4.7 cr. 106). OTxe, momepemnHs KpHMiHAIbHA PO
npolecyaibHa periaMeHTallisl CTPOKY Mpea sSBIeHHS 3aTpuMaHiii 0co01 0OBHHYBadeHHS MOTJIa BIATATHYTH
peautizarito mpaBa Ha JOCTYI 10 MPaBOCYAAS ax A0 13 aHiB.

2. 13 3abesmedyeHHSM TIpaBa JIIOAWHM HAa CyAd TICHO TIOB’S3aHAa TMpaBOBa perJaMEHTAITis
MaKCHUMaJbHOTO CTPOKY TPUMAaHHS IIiJi BapTOIO MiJ Yac I0CyI0BOTO po3ciimyBanHs. Ocoba, moa0 AKoi y
XOA1l PO3CHiTyBaHHS 3aCTOCOBaHME 3amoODKHMN 3axif y BUIJISAI TPUMAaHHS MiJ BapToOl0 OOMEXeHa Y
MOJKJIUBOCTSIX BIUIMBY Ha CIIAYOTO, MPOKYpOpa CTOCOBHO MPHCKOPEHHS TOCYAOBOTO TPOBAKEHHS IS
peamizamii mpaBa Ha CYIOBHH 3aXHCT. TOMy TOPSAOK TMPOJOBXKEHHS CTPOKY TPHUMAHHS IIiJlT BapTOIO
neranbHO periameHTyeThesi KIIK, koTpuii He MOXe MEepeBUIIYBaTH: LIECTH MICALIB — Y KPUMIHAJIHHOMY
MIPOBQDKCHHI IMOAO 3JIOYMHIB HEBENMWKOi abo cepeaHphoi TSDKKOCTI;, ABAHAAIATH MICAIIB — Y
KpUMiHAJILHOMY HPOBaKEHHI 010 TSKKHUX a00 0COOJUBO TSKKUX 3JI0UMHIB (4. 3 cT. 197).

! Muxaitnenko, A.P. (1983). [TpoGiieMa BpeMeHH B YTOJIOBHOM CyIOIPOH3BOACTBE. [Ipasosedenue, 2,92, 95.

? [TaBnoBcbka, A. (2010). TIpoGieMHi UTaHHS 0GYHCICHHS CTPOKIB y KPUMIHAIBHOMY IIPOILIEC.
Iionpuemcmao, cocnooapcmeo i npaso, 7,163, 164.

3 FOpkosa, T.B. (2001). Peanisayis 3a60ams wsudko2o i NOBHO20 PO3KPUMMIA 310UUHY 8 AOCYOOBUX CIAOIAX:
aBroped. auc. Ha 3700yTTS yUEHOTO CTyINeHs KaHa. opua. Hayk: 12.00.09. Kuis, 4.

* Banuyk, O. (2005). PosyMHHMIi CTPOK PO3IIISAY CIIPAaB Y CYIi: €BPOICHCHKI CTAHAAPTH Ta YKPAiHCHKI peartii.
Aosoxam, 11,7.
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BigmiTuMo, mo s peamizaunii mpaBa Ha cyA OUIBII CIPHUSTIMBOIO € MPABOBE PETYITIOBAHHS CTPOKY
MPOJOBKEHHSI TPUMAaHHS IIiJl BapTOI0 32 YMHHUM KPUMIHAJIBHUM IMporecyadbHuM 3akoHoM, aHiK KIIK
1960 p. HopMaTuBHI TOJIOKEHHS OCTAaHHBOTO YMOXKJIMBIIIOBAI IPOJOBKEHHS CTPOKY TPUMAaHHS IIif
BapTOI0 aXX JIO0 BICIMHAIIIATH MICSIiB B OCOOJMBO CKJIAJHUX CIpaBaX IOA0 OCOOTHBO TSHXKKHUX 3JIOYHMHIB
(4. 2 cT. 156), THM caMUM HE CIIPHSUTH IIBUJKOI pearizallii (yHIaMEeHTaIbHOTO MpaBa JIOAUHU Ha JOCTYII
710 TIPABOCYAIS.

SIKImo >k po3mIAAaTH MPABOBY PETVIaMEHTAIII0 CTPOKIB TPUMAHHS ITiJI BapTOIO Y MEpediry CymoBOro
MPOBAJPKCHHS, TO HEOOXiHO 3a3HAYMTH, 110 YMHHI KPUMiHAJIBHI MPOLECyalbHI HOPMH HE CIPUSIOTH
peaizamii paBa ocobu Ha cBoOomy i ocoOucTy HemoropkaHicTh. 3Mict KIIK He micTuTh HOpM, sKi 6
BCTAHOBJIIOBAJIM MaKCUMaJIbHI CTPOKH TPHMAHHSI ITiI BapTOIO Tia Jac cymoBoro posriny. Y cT. 331 KIIK
JIUIIIE 323HAYAETHCS, 10 000B’SI30K CYIy JI0 CIUTHBY MPOOBKEHOTO CTPOKY TIOBTOPHO PO3TISHYTH MUTAHHS
JOLTBHOCTI MPOJOBKEHHS TPUMaHHS 0OBUHYBAYE€HOTO IIiJI BApPTOIO, SIKIIO CYIOBE NPOBA/KCHHS HE OyII0
3aBepIIeHe A0 HOro CIUTMBY. 3aCTOCYBaHHS 3a3HAY€HO! HOPMH MPHU3BOAWTH IO HEBHU3HAUEHOTO y daci
MPOIOBXKEHHS CTPOKY CYBOPOTO OOMEXKCHHS MTpaBa JIOIUHHA HA CBOOO/Y.

3. [HmMM mpukIamoM 3B’SI3Ky MPABOBOTO PETYIIOBAHHS YaCOBHX TEPMiHIB Ta peamizamii mpas i
3aKOHHUX IHTEPECiB € KpUMiHAIbHA TPOIeCyallbHa perTaMeHTallis CTPOKY TOIUTY 0coOu. BeTaHOBICHHS y
3aKOHI TAaKOTO CTPOKY CHpsSMOBaHE Ha 3a0€3IeUCHHS TpaBa JIIOAMHU Ha 3a00poHY KaTyBaHHIO a0o
HEJTFOJICHKOMY, KOPCTOKOMY YH TaKOMY, 10 MPHHUXKYE ii TiJHICTh, MMOBOMKEHHIO IiJ] 4YaC KPUMiHATBHOTO
npoBapkeHHs (cT. 3 KoHBeHII mpo 3axucT MpaB JIIOAWHU 1 OCHOBOMOJOXKHUX cBoOOm, cT. 11 KIIK).
3ananTo TpuBaje, 0e3 mepepBu (0e3 MOXIMBOCTI 3al0BOJIBHUTH (Gi3W4HI MOTPeOM) MPOBEACHHS IOMHUTY
0CO0M TIiJI Yac JOCYAOBOTO PO3CIHiTyBaHHS OS3CyMHIBHO € TOPYIICHHS MpaBa Ha 3a00pPOHY HEIIOICHKOTO
noBomkeHHs. Tomy y KIIK 3akoHOAaBenb periiaMeHTyBaB CTPOKH IIPOBEICHHS JIOMHTY, IEPEI0AYHBIIIH, 1110
OCTaHHIN HE MOXKE MPOJOBKYBATHCS 0€3 MEePEPBH IMOHA /IBI TOAWHM, a B IIIOMY — ITOHAJ BiCIM TOIWH Ha
JICHb.

Iomepenniit KIIK He BcTaHOBIIOBaB CTPOKH NPOBEACHHS MAONHUTY YYaCHHKIB KPHUMiHAJIBHOTO
MIPOBaDKEHHS (OKPiM HOPMATHBHOTO 3aKPIIUICHHS TOTO, IO JOMUT OOBHHYBAY€HOTO TOBUHEH TIPOBOIUTHCS
yaerb (4.2 c1. 143 KIIK 1960 p.), mo He cnpmsuto peamisallii mpapa Moo 3a00pOHHM KaTyBaHHIO a0o
HEJIOJICHKOMY, JKOPCTOKOMY YH TaKOMYy, IO TPUHIDKYE ii TiIHICTh, IMOBO/KEHHIO 3 OOKy OpraHiB
mocymoBoro  poscimimyBaHHsa. Ilpauwit  JI. M. BacuneeB, sKuii aHATI3yl0O4d HOPMH KPUMiHAILHO-
MPOIIECYaTbHOTO 3aKOHY IIOJI0 MOXKIIMBOCTI MPOBEACHHS JOMUTY MPOTITOM JHS, BKa3ye, IO HA MPaKTHII
OyBarOTh BUMIAJKU (DOPMaTBHOTO BUKOHAHHS 3aKOHY, 00 MOXXHa MPOTITOM JI03BOJICHOTO Yacy MEePETBOPUTH
JIOTIAT Y 3aCi0 MPOTH3aKOHHOTO BILIHBY .

4. I3 3a0e3rmedeHHsIM HEAOTOPKAHHOCTI MpaBa BIACHOCTI IOB’s3aHa MPAaBOBa pEIrlaMEHTAITIST CTPOKY
TTOTaHHS CJIITYUM, ITPOKYPOPOM KIIOTIOTAHHS TIPO apeIiT TUMYacoBO BmirydeHoro MaiiHa. Y. 5 ct. 171 KIIK
BCTAHOBITIOE 000B’SI30K IS CITITYOT0, MPOKYpOpa MOAATH BKa3aHE KIOMOTAHHS CIIITIOMY CYyIJIi HE Mi3HIIIe
HACTYITHOTO pOO0OYOro IHS IMCIIA BWIYYCHHS MaiHa. B iHIIOMY BHIaaKy MailHO Mae OyTH HeraiHO
MOBEPHYTO 0c00i, y siKoi Woro Oyno Buiy4deHO. Jl0 TOTO X MHUTaHHS MPO apemT THMYAcOBO BHIIYYEHOTO
MaliHa CIITUUid Cy[Jii Ma€ BUPIMIUTH HE TI3HINIE CIMIECATH ABOX TOAWH 13 JHS HAXOMKEHHS 10 Cymy
kionoranHs (4. 6 cr. 173 KIIK). Takum 4rHOM, BaXKITMBICTH IpaBa Ha MPHBATHY BJIACHICTH OOYMOBIIOE
MPaBOBE PETYIIOBAaHHS CTHUCIUX CTPOKIB OOMEXEHHS 3a3HAaYEHOTO IIpaBa IIiJl Yac KPUMIHAIHHOTO
MPOBa PKEHHS 32 BiJICYTHOCTI BMOTHBOBAHOTO CYIOBOTO PIllICHHS.

3 omsay Ha BigcyTHicTh aHanmoriunux HopM y KIIK 1960 p. MokeMO KOHCTaTyBaTH, IO TETIEPiLIHS
KpUMiHaJbHA MpoIecyalibHa PETJIaMEeHTallisl CTPOKY BHUPIIICHHS MUTAaHHS PO TUMYACOBE BHITYY€HE MAHO
€ OUTBINT CIIPHUATINBOIO IS peai3allii HeA0TOPKAHHOCTI ITpaBa BIIACHOCTI.

5. I3 peamizamiero mpaBa 0coOM Ha KEpyBaHHS TPAaHCHOPTHHM 3acOo00M a0o CyAHOM, TpaBa Ha
TIOJTIOBAHHSA Ta TIpaBa Ha 3MIMCHEHHS IMMIANMPHEMHHUIBKOI MiSUTBHOCTI TICHO TIOB’S3aHAa IIPaBOBa
periaMeHTaIlisl CTPOKY BHPIIICHHS MUATAaHHA TPO THUMYAcOBE OOMEKEHHS Y KOPHCTYBaHHI CIICIiaIbHAM
npaBoM. Y. 1 ct. 150 KIIK 3000B’s13y€ mpokypopa, ClIiJ4oro 3a HOTOPKEHHAM 3 MPOKYPOPOM 3BEPHYTHCS
JI0 CIITYOTO CY[I i3 KJIOMOTAaHHSIM MPO TUMYACOBE OOMEKCHHS Y KOPHUCTYBaHHI CHCHiaIbHUM MPaBOM HE
Mi3HIMNE OBOX [HIB 3 MOMEHTY BWJIYYCHHS BIATOBIIHMX JOKYMEHTIB. A CHIAUMHA Cymaas ITOBHHEH
PO3MISIHYTH KJIOTIOTaHHS MPO THMYacoBEe OOMEXKCHHS Y KOPHCTYBaHHI CHCIiaIbHUM IPaBOM HE ITi3HIIIE

! Bacunbes, JLM. (1972). IIpoyeccyansibie cpoku 8 COBEMCKOM Y20I108HOM CYOOnpouseodcmee: aBroped. Iuc.
Ha COMCKaHWE YUEHOW CTENeHH KaH/. Iopua. Hayk: 715. ['po3usii, 11.
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TPBHOX JTHIB 3 JHsI HOTO HaAXOMKeHHS 110 cyny (4. 1 ct. 151 KIIK).

BceraHoBieHHST JOCTAaTHRO CTHCIWX CTPOKH BHPIIIEHHS NMHUTAaHHS MPO THMYACOBE OOMEXEHHS Y
KOPHUCTYBaHHI CHEIliaJbHAM TIPaBOM CBIMYUTh TIPO 3HAYYINICTH IS JIIONWHHA TIpaBa KepyBaHHS
TPaHCIOPTHUM 3aco0oM abo cynHOM; TpaBa IOJIOBAHHS; TNpaBa Ha 3OIHCHEHHS MiANPUEMHHUIBKOI
nisutbHOCTI. Peanizaliist ocTaHHIX MOXKke OyTH €IMHUM JKEPEIOM JIOXOJIIB JUIS iCHYBaHHS OCOOM.

6. EdbexTuBHICTS 3mifiCHEHHS 0CO0OI0 TIpaBa Ha 3aXUCT 3aJICKUATH BiJ] MPaBOBOI periaMeHTarlii
JaCOBUX MEX i1H(GOpMYBaHHS IMPO BUCYHYTe OOBMHYBadeHHS (Tim03py). OCKUTBKHM 3 MOMEHTY TaKOTO
MOBiIOMJIEHHS 0c00a JI3HAETHCS MPO CBil MpoLeCyalbHUN CTAaTyC MiT03PI0OBaHOTO UM OOBHHYBAa4E€HOIO Ta
mpo mpaBo Ha 3axucT. llum oOymoBmoeTbest BcTaHoBieHHS v KIIK mocuTs CTHCIOTO CTPOKY BpydYEHHS
MMMCHMOBOTO TOBIAOMJICHHS TIPO MiZ03py 3 MOMEHTY Horo ckiamaHHsa. BimmosimHo mo 4. 1 ct. 278 Take
MOB1IOMJIEHHSI BPYYa€ThCA CIIIJYUM 200 POKYPOPOM B JICHb HOTO CKIIAJCHHS.

[Ilono mpaBOBOrO pEryaloBaHHSA CTPOKy iH(opMyBaHHA mpo BucyHyTe oOBuHYBaueHHs y KIIK
1960 p., TenepimHA paBoBa peryiaMEHTAIlisS € OUTBIN SIKICHOIO JJIS peajizamii mpaBa JIONWHHA Ha 3aXHUCT.
[lomepennii KpUMiHATBHUI TIpoLIECYyalbHUH 3aKoH TependadyaB MOXKIHUBICTD Ipeld SBJICHHS 0co0i
00BUHYBa4YCHHS MPOTATOM NIBOX AHIB (cT. 133). BkazaHuii cTpOK € Ha JIeHb OUTBIIMM MTOPIBHSIHO 3 CTPOKOM,
mo peramenTyersess KIIK. Ha mamr mommsim, pi3HUIL y JEHb MOA0 1HGOPMYBAHHS TIPO BUCYHYTE
00BHMHYBaY€HHS € CYTTEBOIO A €PEKTHBHOI pealizaiii 0co00I0 MpaBa Ha 3aXHMCT. TOMy MU HE MOYKEMO
norogutucs P. X. SIkynoBbIM, KUt 3a3Havae, 110 HeTalfHe MPUTSITHEHHS SIK 00BUHYBAa4€HOTO MiCIs TOTO, K
pO3CIiAyBaHHS AOCTAaTHBO TPUBAIWI dYac 3AiHCHIOBAIOCS 0e3 MOro yJacTi, HISKUX JOAATKOBHUX TapaHTiH
oMy He [acTh, Tak camMO SK 1 Jeska BIJICTpOYKA I[bOTO MOMEHTY IPAKTHYHO HE MPHIYNHUTH
0OBHHYBAYCHOMY SKOi-HEOY/Ib IIKOIH .

7. CBO€YacHICTh 3IiiICHEHHS MpaB i 3aKOHHUX 1HTEPECiB MOTEPIIIOro 3ajJeKUTh BiJl permaMeHTamil
CTPOKY HaOyTTs 0CO00I0 3a3HAYCHOTO IMPOIECYaThLHOT0 cTarycy. Unm pamime ocoba, skiii KpuMiHaIEHUM
MPaBOMOPYLICHHSM 3aBAaHO IIKOAU IOPUIUYHO CTaHE TOTEPIIIUM, TUM PaHillle BOHa MOXE peati30ByBaTu
mpaBa, L0 3aKPIIUIIOIOTHCS KPUMiHAJBbHUM MPOLECYaTbHUM 3aKOHOAABCTBOM. Y 3B’S3Ky LUM CTPOK
HaOyTTs 0c006010 cTarycy morepmiioro Hopmamu KIIK permaMeHTyeThCs TaKUM YHHOM: TpaBa i 000B’ I3KH
MOTEPIIIOT0 BHHUKAIOTh B OCOOM 3 MOMEHTY IMOJAHHS 3asfBW MPO BUYMHEHHS IOA0 HEl KPHUMiIHAIBHOTO
npaBonopyuieHHs: abo 3asgBU MO 3adydeHHs i 0 MPOBAKECHHS SK MOTepniioro (4.2 ct. 55). Inmmmun
CIOBaMH KaXXy4W, HOPMH KpPHUMIHAJIBHOTO TIPOIIECYabHOTO 3aKOHY 3aKpIIUTIOIOTh MJY)K€ CTHUCIHA
(MOMEHTAIIbHAN) CTPOK HAOYTTS 0COOOI0 CTaTyC MOTEPIIIOr0 Y KpUMiHAILHOMY TpoBaKeHHs. [Ipraomy
peautizallisi BKa3aHOTO CTPOKY OOYMOBIIIOETHCS 1HILIATUBOIO OCOOH, SIKil KpUMiHAJIbHUM PaBOMOPYILIEHHIM
3aBIAaHO LIKOLY.

Y mopiBHSAHHI 3 HOPMaMH YHHHOTO TporiecyanbHoro 3akoHy, KIIK 1960 p. He 3akpimumoBaB CTPOKY
HaOyTTs 0c00010, SIKif 3JIOYMHOM 3aBAaBaiacs IIKOJa CTaTycy IMmoTepriioro. Takuii craryc ocoba Moria
OTpUMaTu y OyOb-SKMH MOMEHT IMPOTATOM 3MIHCHEHHS AOCYJOBOTO IMPOBAKEHHS, 0 TOTO X JIMIIE 32
pimeHHAM (ITOCTaHOBH) OCOOHW, sKa PO TMPOBOAWIA Mi3HAHHA abo cmiguoro (4.2 ct. 49). Lls HOpMa
MIONIEPETHHOTO 3aKOHY HE CIIPHsIIa CBOEYACHOCTI 3MIMCHEHHS IMOTEPIIIIO 0CO00I0 CBOIX IMpaB i 3aKOHHHUX
iHTepeciB, PO 110 3a3HAYAETHCA Y JTiTEpaTypi-.

Amnanoriyaa npobrnema y KIIK 1960 p . icHyBana momo cBO€4acHOCTI peaji3alii miJo3pIoBaHuM,
00BHMHYBAaY€HNM TIIpaBa Ha 3axucT. llomepemniil mporecyanbHHH 3aKOH HE BCTAHOBIIOBAaB KOHKPETHOTO
CTPOKY IIOIyCKY 3aXHCHHUKA, SKMH CaMOCTIHHO OOMpaBcs MiJ03pIOBaHNM, OOBUHYBaYE€HUM, PO TE CTABUB
L€ y 3aJIeKHICTh BiJi BUHECEHHS MMOCTAaHOBH OpPraHaMH KPUMIiHAJBHOTO CyAOYMHCTBa (4.5 cT. 44). Tomy
CITITYMH, TIPOKYPOP MOIVIM 3aTATYBATH 3aTydYCHHS 3aXHCHHKA J0 Y9acTi y KPUMIHAJILHOMY MPOBAKEHHI,
YHM THMYaCOBO OOMEXYBAJIU TpaBa Ha 3aX¥HCT.

VYV KIIK Bka3aHuii HOpPMaTMBHHH HEAONIK YCYHEHHH NUIAXOM 3aKpilUICHHS IOJIOKEHHS IOJ0
HEeJOMYIIEHHS] BCTAHOBJICHHS JOAATKOBUX BUMOT JUIS 3aJTy4EHHS 3aXMCHHKA 10 Y9acTi B KPUMIHAJIEHOMY
MIPOBADKEHHI, KPIM TIpe’ IBJICHHS TOKYMEHTA, IO TIOCBiAUye oro ocoly, abo moBHOBaXkeHH (4. 2 cT. 50).

8. 3abesmeueHHs mpaBa Ha CcBOOOAY 1 OCOOHMCTY HEZOTOPKAHICTH 3aJIe)KHTh BiJl MPaBOBOTO
pETyNIOBaHHs MOYATKy Mepediry CTpoKy 3aTpuMaHHs ocodu. bo Mixk (akTHyHUM 3aTpuMaHHS O0COOH 3a

! Sikynos, P.X. (1972). Ilpoyeccyanvible cpoku 8 cOBEMCKOM Y20I108HOM CYOOnpouseodcmee (8 cmaousx
6030Y24COCHUSL Y20TI08H020 0€lld U NPEeO8APUMENbHO20 PACCe008atsl): aBTOped. IUC. HA COMCKAHHUE YUEHON
CTeTIeHH KaH/. Iopua. Hayk: 12.715. Mocksa, 14.

% FOpkoaa, I'.B. (2001). Peanizayis 3a60anb weudKko2o i HOSHO20 pOKPUMMSA 310YUHY 8 00CYIOBUX CIMAVISIX:
aBroped. auc. Ha 3700yTTS yUIEHOTO CTyNeHs KaHa. opua. Hayk: 12.00.09. Kwuis, 8.
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MiZ03pOI0 Y CKOEHHI KPHUMIHAJIBHOTO MPABOMOPYIICHHS Ta CKJIaJaHHSAM BiAMOBIIHOTO MPOTOKOIY IIPO
3aTpUMaHHsA MOXE TPOUTH dYac, MPOTATOM KOTporo Oyiae obMmekeHe mpaBa ocoOu Ha cBoOoxy. Tomy
3akonomaBenb y KIIK mepembaunB HOpMH, KOTPi BCTAHOBIIOIOTH IOYATOK IMEepediry wacy 3aTpuMaHHS 3
MOMEHTY (hakTU4HOTO 1mo30aBieHHs Boii (4. 1 ct. 211, ct. 209).

KIIK 1960 p. monionoi HopMu He 3akpimmoBaB. ¥ 4. 7 cT. 106 nuie nependadanocs, Mo ciMaecsT
IIBI TOAWHH BIAPaxOBYBAIHCS INCIA 3aTpuMaHHsA ocoOu. Ha mpakTurl >k mepedir CTpoKy 3aTpuMaHHS
MOYMHABCS BIIPAXOBYBaBCSI 3 MOMEHTY CKIQJaHHS TPOTOKOJY MpO 3aTpUMaHHS, TOOTO 3 MOMEHTY
IOPUIMYHOTO KPHUMIiHAJIBHOTO TIPOLIECYaNbHOTO 3aTpUMaHHSA. TakUM YHHOM, 3a3HayeHa HEYiTKIiCTb
MPABOBOTO PETYIIOBAHHS IMOYATKY BiJJpaxyBaHHS CTPOKY 3aTPUMAaHHS CIIpHsIa OOMEKEHHIO TIpaBa 0cobu Ha
cB00OIY 1 0COOMCTY HETOTOPKAHICTB.

9. EpextuBHiCcTh peamnizalii 3aTpIMaHOI0 0CO00I0 CBOIX IpaB 3aJEKHUTh BiJl MPABOBOI peraMeHTarii
CTPOKY, IPOTSITOM SIKOTO TaKiii 0co0i MOBiIOMIISIOTECS 1 pO3’ICHIOETHCS TIpaBa. TUMYacoBa 3aTpUMKa MO0
iH(OpMYBaHHS MPO NPOIECYabHI MIPaBa, YHEMOKIUBIIIOE CBOEYACHE 3MIMCHEHHS OCTaHHIX 3aTPUMAaHOI0
ocoboro. [le o0ymosmio yHopmyBanus y KITK Bumory 1mono HeraifHOro NoOBiIOMJICHHS 3aTpUMaHii 0co0i
nponecyanbHux TpaB (4. 4 cr. 208). [lizHaBmuChH oxpasy micis (akTHYHOTO 3aTpUMaHHS MPO CBOi IpaBa
3aTpuMaHa oco0a MOXE HEBIAKIAIHO OTPUMATH HEOOXiNHY MeIuYHy a0o IIPaBOBY MOIOMOTY, IIIO
rapantyerbcsi Hopmamu KIIK.

ChOrofiHIIIHS MMpaBOBa pEIIAMEHTALlisl CTPOKY, Yy SIKHH 3aTpuMaHiii 0co0i MOBIIOMIISIOTHCS 1
pPO3’SICHIOIOTBCSI TIpaBa € OUIBIT CHPHATINBOIO JUIS JIFOMWHH, HIK IIPABOBE PETYIIOBAHHS aHAJIOTIYHOTO
ctpoky 3a KIIK 1960 p. Hopmu boro HOpMaTHBHOTO aKTy YIiTKO HE PETYIIOBAIA CTPOKY MOBIIOMIICHHS 1
pO3’sICHEHHSI TpaB 3aTpuMaHiii oco0i. Y 4.3 cr 43-1 mepenbavanocs, 0 MPOTOKOJN 3aTPUMaHHS Mae
BKJIIOYaTH BiZIOMOCTI MO PO3’SICHEHHs MpaB MiT03pIOBAaHOMY. A KOMis HPOTOKOTY 3 MEPETiKoM MpaB Ta
000B's3KiB HETAWHO BpyYaeThes 3aTpuManomy (4. 5 cT. 106). Tobro 3a Hopmamu KIIK 1960 p. 3arpumana
ocoba Moria Mi3HAaTHUCS TPO CBOi NpoLecyalbHI NpaBa JHUIIE MiJ Yac IOPUANYHOTO KPHUMiHATBHOTO
MPOILEeCyaIbHOTO 3aTPUMaHHs — Y XOJi CKJIaJAaHHs MPOTOKOY 3aTpuMaHHA. [lo IbOro MOMEHTY 3aTpuMaHa
oco0a, IepeBayKHO, HE 3HaJIA PO CBOI MIPOIieCyallbHi MpaBa, a TOMy He MOTJIA iX peali3yBaTH.

OTxe, pe3ybTaTd MPOBEACHOTO JOCIIKEHHS CBIIYaTh, 10 OCOOIMBOCTI MPABOBOI'O PEry/IIOBAaHHS
npolecyaJbHUX CTPOKIiB BIUIMBAaIOTH Ha 3a0e3MedeHHs MpaB oci0, siki OepyTh ydacTb Yy KpUMiHAJIBLHOMY
cymoumHCTBI. Yepe3 3MiHy MpaBOBOI perjiaMeHTallli KpUMiHAJIBHUX TNPOIECYaIbHUX CTPOKIB MOJKHA
ITiIBHUIITYBaTH a00 3HIKYBATH PiBEHb TapaHTYBAHHS MPAB YIACHHUKIB KPUMIHAIIBHOTO TTPOBAKEHHSI.

BucnoBku. IcHye OesmocepenHiii 3B’SA30K MiM YHOPMYBAaHHSM KPHMiHAJIBHUX HpPOLECYaTbHUX
CTPOKIB Ta 3a0€3MEUYCHHSIM MpPaB YYaCHHUKIB KPUMIHAIBHOTO NPOBAPKEHHs. 3MIMCHEHHS MpaB JIOIUHH Y
rmepediry KpUMIiHAJIBHOTO TPOBAIKCHHS OOYMOBIIIOETHCS IPABOBUM PETYJIIOBAHHSIM ITPOIIECYATHHIX
cTpokiB. Ile HeoOXigHO BpaxOBYBATH I Yac 3MIMCHEHHS TPOIECY 3aKOHOTBOPEHHS y KpPUMiHATLHIN
npolecyabHii cdepi.
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BUKOPUCTAHHS NEPEMIIIEHHS 1T HETJIACHUM
KOHTPOJIEM Y NPOTUJII KOHTPABAH/I
DPAJITBCUPIKOBAHUX JIKAPCBKHUX 3ACOBIB
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THE USE OF MOVEMENT UNDER THE SECRET CONTROL
IN COUNTERACTION TO SMUGGLING OF ADULTERATED
MEDICINES IN UKRAINE

The paper investigates the possibility of using the transfer operation under the tacit control to
counter the smuggling of counterfeit medicines. It is noted that there is no special legal act
dedicated to the regulation of placement of goods under the tacit control. On the basis of
previous scientific developments and current legislation in the field of organization and
conducting of undercover investigation the author proposes changes to the current Customs and
Criminal Procedural Codes of Ukraine and to the Regulations on organization and conducting of
undercover investigation operations and the use of their results in criminal proceedings.

Key words: smuggling, adulterated medicines, combating smuggling, moving under the secret
control of law enforcement agencies.

AKTyadbHicTh JociaimxenHs. [IpoGmema He3akoHHOTO o00iry, y T. 9. KOHTpabaHAH,
¢anbcudikoBanux Jikapcekux 3aco0iB (gani — @JI3) Ha cydacHoMy ertami HaOyna rI00aIbHOTO XapakTepy
Ta TOCTPO CTOITh NPAKTHYHO Mepe] yciMa AepikaBaMH, HE MAaroud TEPHUTOpiaJbHHUX, HalllOHAJbHHX,
penirifiaux Ta knacoBux kopmoui'. Kimekicts croxuBauiB ®JI3 HAa CHOrOAHIMIHIN JCHH BCTAHOBHUTH
MMPaKTUYHO HEMOXIIMBO Yepe3 BUCOKY JATCHTHICTh 1 CKJIQJHICTh BHSBJICHHS HACHIIKIB IX 3aCTOCYBaHHS
4yepe3 BiACYTHICTb JIIKYyBaJbHOTO KOMIIOHEHTY B TakuX mpemnapaTtax (Takuil cmoci0 Qanbcudikamii He
€IMHHMN, IPOTE 3YCTPIYAETHCA YACTIIIE 32 1HII).

BixmoBigro 1o cr. 2 3akony Ykpaiuu Bix 04.04.1996 p. «IIpo mikapchki 3aco6m»” (mami — 3aKkoH
«[Ipo nikapceki 3acobm»), @JI3 — me mikapcekuii 3aci0, SKUH YMHCHO MPOMapKOBaHUI HEiIEHTHYHO
(HEeBIAMOBIAHO) BiTOMOCTSM (OJ/IHIM a00 JEKIIEKOM 3 HHX) MPO JIKApPChKHUH 3aci0 3 BiJMOBITHOK HA3BOIO,
10 BHECEHi 70 JlepKaBHOTO peecTpy JKapChbKUX 3ac00iB YKpaiHH, a TaKk caMmo JIIKapChbKUH 3aci0, yMHUCHO
MiIpoOICHUH Y IHIINK CITOCi0, 1 HE BiAMOBigaEe BiZoMocTAM (OmHIN ab0 JEKITLKOM 3 HHX), Y TOMY YHCII
CKJIafy, PO JIKapChbKUH 3aci0 3 BiAMOBIIHOIO HA3BOIO, IO BHECEHI 10 [lepkaBHOTO pPeecTpy JIKapChKUX
3aco0iB Ykpainm.

CydacHa koHTpabanma @JI3 xapaKkTepH3yeEThCs BHUCOKHMM CTYIICHEM OPTaHi30BaHOCTI, TEXHIYHOIO
OCHAILIEHICTIO Ta MXKHAPOAHUMH 3B’ si3kaMu. ToMy O0poTh0a i3 IIMM 3T0YMHOM HE MOXe OyTH e(heKTHUBHOIO
0e3 3acTOCyBaHHS METOZIB HETJIAaCHOrO OTpUMaHHs iH(popMalii, 30KpeMa CHelialibHO MepeadaueHoro
MurauM KomekcoM Ykpainn® (mam — MK Vkpainn) nepeMilieH s M HernacHuM KOHTpoIeM. KonBeHris
Pagu €Bponu mpo miapoOieHHS MenuvHOi MPOAyKHii Ta MOAIOHI 3JOYMHH, IO 3arpOXKYIOTh OXOPOHI

" Ouiitank, F0. (2011). Inimiatusu CLIA mozxo B3aemoii B 60poTs0i 3 HapkobisHecoM y JIaTHHCBKII AMepHIL.
Icmopis. Haykosi npayi, 134,147, 141.

? 3axon npo nikapcvki sacoou 1996(Bepxosna Paxa Ykpainn). Bidomocmi Bepxosnoi Paou Yipainu, 22, 86.

3 Mummnuii kooexc Yipainu 2012(Bepxosra Paxa Yxpainn). Ogiyiiinuii sicnux Yipainu, 32, 1175.
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3nopos’s Bix 28.10.2011 p.' (Komsennis MEDICRIME) e mepen®auae MeTOAy NEpPEMilllCHHS IIij
HETJIACHMM KOHTPOJIEM B SIKOCTI 3aX0Ay JJIs1 3a0€3MeueHHS €)EKTUBHOIO KPUMIHAIBLHOTO PO3CIIiAyBaHHS Ta
MepeciayBaHHs 3J0YMHIB, YCTaHOBJACHMX BiamoBimHo mo i€l KouBeHmii, 30kpema ¢anbcudikariii
JKapCchKUX 3aco0iB, BU3HAYAIOYH Y CT. 16 MpOBiAHY poiib B OMY KOHTPOJBOBAaHOI MOCTaBKU. Jlitounm
3aKOHOAABCTBOM YKpaiHu, 3okpema MK Vkpainu, mnepeabadeHo, MmO KOHTPOJIbOBaHA IIOCTABKa
3aCTOCOBYETHCSI OpraHaMHU JOXOJMIB 1 300piB pa3oM 3 IHIIMMH NCPKaBHUMHU OpraHaMH, IO MaioTh IPaBO
3MIMCHIOBATH OIEPATHBHO-PO3IIYKOBY HiSUTBHICTH, 3 METOIO BHUSBJIICHHS DKEpEN 1 KaHATB HE3aKOHHOTO
00iry HapKOTUYHHX 3ac00iB, IICUXOTPOITHUX PEUOBHH 1 MPEKYPCOpiB, 0Ci0, siKi OepyTh y4acTb y LBbOMY.
OTxe 3acTOCyBaHHA KOHTPOJBOBAHOI ITOCTaBKH € MPEIMETHO OOMEKEHHM HApKOTHYHHMHU 3aco0amm,
TICUXOTPOITHUMH pEeYOBHMHAMH Ta Tpekypcopamu (cT. 456 MK Vkpainu). ¥V 3B’s3Ky i3 M, HEOOXITHUM €
BU3HAYEHHs MOKJIMBOCTI 3aCTOCYBaHHA IJisl poTuaii kouTpadanai ®JI3 inmoro mMerony, nepeadadeHoro
MK VYkpainu, — nepeMilieHHs miJi HeTJIACHUM KOHTPOJIEM.

Cryninb gocaimkeHnsi. [lepeMimeHHs T HETTACHUM KOHTPOJIEM PITKO CTaBajgo IMPEAMETOM
HAaYKOBHX PO3BIJOK TNPEICTaBHUKIB MpaBoBoi Hayku. OKpemi aclekTH LbOT0 BHUIY HErJaCHHUX il
nocuipkysanuck y poootax O.I1. @enoroa, O.1. Xapabeproma, B.M. Memkosa ta O.M. Cokozosa. [Ipote
MOXJIMBOCTI 3aCTOCYBaHHS TIEPEMIIICHHS TIi1 HETJIACHUM KOHTPOJIEM 3 METOI0 MpoTHIii KoHTpadaui DJI3
B iX poborax mocmimkeHo He Oymo. Ile oOymoBuio oOpaHHS METOK ITi€l CTAaTTI BHU3HAYEHHS TaKoOi
MOJKJIMBOCTI Ta BHPOOJICHHS MOKJIMBUX 3MiH JIO AII0UOTO 3aKOHOJABCTBA YKpAaiHU 3 METOIO MPaBOBOTO
peryJIIOBaHHS MEepeMIlIeHHs i HerylacHuM KoHTpoieM DJI3 ms mpoTumii iX KoHTpabaHIi Ta BUSBICHHS
0Ci0, TPUYETHUX 10 BYNHEHHS IHOTO 3JIOYHHY.

OcnoBHuii 3mict. Bignosigno mo ct. 457 MK VYkpainu, 3 MeTol0 BHUSBICHHS Ta NPUTATHEHHS 1O
BiJIMOBITaIbHOCTI 0Ci0, MPUYETHUX O BUYMHCHHS KOHTPAaOAHAM, a TaKOXK 3 METOI0 BIJIYYCHHSI TOBApiB,
II0JI0 SIKKX € TiJ03pa B HE3aKOHHOMY IIEPEMIIICHH] Yepe3 MUTHHMA KOPAOH YKpaiHH, MepeMIIeHHS TaKuX
TOBapiB MOXKE 3AIMCHIOBATHCS MiJ HErJJACHUM KOHTPOJIEM Ta ONEPAaTUBHUM HArJISAOM MPABOOXOPOHHUX
opraHiB. [lopsaok NpoBeNEHHS HETIACHOIO KOHTPOMIO 3a IEPEMIllCHHSIM TOBapiB BH3HAYAETHCS LM
Kogexcom i BiATOBIZHIM HOPMAaTHBHO-IIPABOBUM aKTOM IIEHTPAJIILHOTO OpPraHy BHKOHABYOi BIIAJH, IO
3a0e3neuye GopMyBaHHS Ta peaji3ye AepKaBHY MOAATKOBY 1 MUTHY MONITHKY, MiHiCTepCTBa BHYTPIIIHIX
cnpaB Ykpainu, CiyxOu Oe3nekn VYkpainu, Anmidictpauii JepknpukopaoHcayx0u VYkpainu,
MOTODKCHIM 3 [ 'eHepanbHOIO TPOKYpaTyporo YKpaiHHM Ta 3apeecTpoBaHWM y MiHICTEpPCTBI IOCTHINIT
Ykpainu.

[IpakTH4YHO TOTOXHY HOpPMY MPO TMEPEMILICHHS MiJ HETrJacHUM KOHTposieM y cT. 318 wmicTuB i
nonepenuiit MK Yipaiau 2002 p.2.

Honoxenusim 1po Jlepxkasny dickampny ciyx0y Yipainn® (mami — J®C) nepenbadeno, mo JAPC
Ma€ TPaBO MPOBOJIWTH, 30KpeMa y B3aEMOAIl 3 IHIINMH TPABOOXOPOHHHMH OpraHaMH 3axOad 3
nepeMillieHHs TOBapiB Iiff HETJaCHUM KOHTpoJeM (1. 1. 16 1. 6).

HeobxinHo Bimsmaunty, mo Hi KpumiHanpHumii mporecyansHuil komekc Yipaimn®' (mam — KITIK
VYkpaian), Hi [HCTpyKIisS Mpo opraHizamiio MPOBEACHHS HETJIACHUX CIHAUuX (pO3IIyKOBHX) il Ta
BUKOPUCTAaHHS X pe3yNbpTaTiB y KPUMiHAIBHOMY TPOBAKEHHI, 3aTBEpIKEHa Haka3oM | eHepanbHOI
npokyparypu Ykpainu, MinHicTepcTBa BHYTpimHIX cmpaB Ykpainu, CayxOum Oe3neku YKpaiHH,
AnmmMinictpartii epXnpukopaoHctyxou Ykpainu, MinicrepcTBa ¢iHaHciB Ykpaian, MiHicTepcTBa IOCTHITIT
Vpainu Big 16.11.2012 p. Ne 114/1042/516/1199/936/1687/5° (nani — IHCTpyKList) HE MiCTATH HOPM IIPO

! Konsenyisn Paou €8ponu npo niopobnerns meduynoi npodykyii ma nodiGni 3104uHm, Wo 3a2poACyIomb
oxoponi 300pog’ st (npuiinsta 28 xoBTHs 2011 poky, HaOyne ynHHOCTI 1 ciunst 2016 poky). Ogiyiiinui
sicnuk Yxpainu, 2012, 50, 1954.

> Mumnuii kooexc Yxpainu 2002(Bepxosna Pana Yipaiun). Ogiyitinuii sicnux Yipainu, 31, 1444,

3 [ocmanosa npo sameepdacenns Tonoxcenns npo Jdepocasny gickanviy cryocoy Yipainu 2014(Kabiner
MiuictpiB Ykpainn). Oghiyitinuii sicnux Yxpainu, 55, 1507.

* Kpuminansnuii npoyecyansnuii kooexc Yipainu 2012(Bepxosua Pana Yipaiuu). Oiyitinuil éicnux Ypainu,
37, 1370.

> Incmpykyis npo opeanizayiio npogedenns neanacnux criouux (po3ulykosux) Oiti ma GuKOpuUcmanms ix
pesyrvmamie y kpuminaivHomy nposaoicenni 2012(I'enepanbha mpokyparypa Ykpaiau, MBC Vkpaiunu,
CBY, Anminictpamist JepxxnpuxopaoHcayxou Ykpainu, Miadin Ykpainu, Min’roct Ykpainn). Ogiyitinuii
caiim Bepxosnoi Paou Yxpainu. <http://zakon4.rada.gov.ua/laws/show/v0114900-
12/print1434001834377853> (2015, nucromnan 29).
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nepeMillleHHs TOBapiB MiJ HETJIaCHUM KOHTposeM. BinmoBigHoi iHCTPYKHil Mpo MOPSAOK MPOBEICHHS
TIepEMIIIICHHsT TOBApiB MM HETJIACHUM KOHTPOJEM HE ICHY€, XOdYa IPOCKT IhOTr0 ITOKyMeHTa OyB
po3pobienuit  Jlep)kaBHOIO MHTHOIO CITy)kO0r0  YKpaiHM Ta HamICIaHWA IS y3TODKEHHS 0
MPaBOOXOPOHHUX OpraHiB Ykpainu (MiHicTepcTBa BHYTpilIHIX ciipaB Ykpainu, Ciyx0u Oe3nexku YKpaiHu,
HepxaBHOI TOAATKOBOI aaMmiHicTpauii, AamiHicTpamii JepXnpuKOpAOHCTyxOu), ane He OyB HHUMHU
migTpuManuii'. A BpaxoByrouHM, IO 3 mpuiAHATTAM HoBoro KITK YkpaiHu MisIbHICTH MPaBOOXOPOHHHX
OpraHiB MOA0 MPOTHAI KOHTpaOaH/l Ta 1HIIUM TSHKKAM Ta OCOOIMBO TSHKKHM 3JI0YMHAM Y HaHOIMKIOMY
gaci Gyjie BUMAraTH CyTTEBOT ONTHMI3allii’, IPUHHATTS TAKOIO aKTA € JyXKe AKTyalTbHIM.

BuBdenns mocBigy 3apyObKHUX KpaiH Ja€ MOXIHMBICTh MPABUIBLHO OIIIHUTH PE3yJIbTaTh
BHUKOPHUCTAHHS B 3aKOHHOMY TIOPSIJIKY ITPABOOXOPOHHUMH OpraHaMH, HacaMIiepei YKpaiHu, «CIeIliabHIX»
crnigunx Ai. Tak, 3a odiuiiinumu nanumu, y psaai kpain €C (BenukoOputanis, Himeuuuna, ®panuis,
Hinepnannu, Janis, benbris, Heiuapisa, ['penisa ta iH.) Bxkxe Hanpukindi 80-x — mouatky 90-x pp. XX cr.
B KPUMIHAJIHHO-TIPOIIECYATPHOMY 3aKOHOJIABCTBI Oy TiepembadeHi HOBI, SK iX Ha3Balld, «CHCIiabHI»
(«ocobmnuBi») cmigui aii. llomo ixHBOI 3HAYUMOCTI ¥ eQEKTHBHOCTI CBigYaTh, HANPUKIAL, PE3yJIbTaTH
COIIIOJIOTIYHOTO ONTUTYBAHHS cepell PpaHIly3bKUX CY/IIIB, SKI HE3aJIE)KHO OJIUH Bijl OJHOTO 3asBIIIH, 10 HE
mentr 30% mokasiB, Ha sIKi BOHM TOCHJIAIOTHCS Y CBOIX BHPOKaX, OTPUMaHi camMe B pe3yibTaTi MPOBEACHHS
LHMX «CTIEIiaTbHAX CITiIHX it .

B Teopii agMiHICTpaTHBHOrO MpaBa MOHSTTS «IEPEMILICHHS TOBAapiB MiJ HETIaCHUM KOHTPOJIEM)
PO3TIISIAETHCS Y BY3bKOMY Ta IMUPOKOMY 3HAYCHHI.

Tak, y By3pKOMy 3HAYCHHI «IEPEMIIICHHS TOBApiB IIiJ HETJIACHUM KOHTpOJeM» — TIie mii
KOH(IIEHIIHHOTO XapakTepy, 10 MPOBOAATHCS OpraHaMH JOXOIIB 1 300piB YKpaiHu mifi KOHTpPOJIEM Ta
OIIEPaTUBHUM HArJsIIOM MPaBOOXOPOHHUX OpraHiB, TOOTO [ii, HalpaBJeHi HA NPUNHMHEHHS KOHTpabaHau
SIK 3JIOYMHY Ta MPUTATHEHHS 10 BiIMOBIAAIBHOCTI 0¢i0, SKi HOTO CKOIIH.

VY mupoKoMy 3HAYEHHI MiJ| «IEPEMILCHHSAM TOBapiB MiJ HETJIACHUM KOHTPOJIEM» CIIiJ] PO3YMITH
KOMIUIEKC OpraHi3aliifHuX, ONEepaTHBHO-PO3MIYKOBUX Ta IHIIMX 3aXOHiB, LI0 MPOBOISATHCS OpraHaMu
IOXOAiB 1 300piB Ta JACp)KaBHUMH oOpraHaMu (ONEepaTUBHUMHU IiAPO3IiIaMHu), IO MAalOTh IIPaBO
3MIMCHIOBATH OINEPaTUBHO-PO3IIYKOBY MisUIbHICTH, CIIPSIMOBAHI HAa BCTAHOBJICHHS HETJIACHOTO KOHTPOIIIO
OIIEPaTUBHOTO HAINAY 3a MEPEMIIICHHSM (BBE3CHHSIM, BHBE3CHHSIM, TPAH3UTOM) TEPUTODI€l0 YKpaiHU
OyIb-sSKMX TOBApiB, PEUOBHH 1 IMPEIMETIB (BUIbHA peaiizallis SKux 3a00poHeHa ado 00Ir SKUX 0OMEKCHUH,
a TaKOX TaKWX, YU BUTRHUN 00IT ITO3BOJCHUH, ajye Mpo SAKi CTAJO BiIOMO OpraHaMm JOXOIiB i 300piB Ta
MPaBOOXOPOHHUM OpraHaMm, IO MepeMillleHHs Ta HacTyllHa peaji3allisi TakuxX TOBapiB, PEYOBUH 1
MPEIMETIB 3AIMCHIOETHCS 3 MOPYLICHHSM YCTaHOBICHHUX MPAaBHJ 1 HOPM) 3 METOIO 3a0e3neucHHs Oe3mneKu
TaKOro IICPEMIIICHHS, BUABJICHHS MPHYCTHHX J0 TAKOro IMEPEeMIlICHHS (I3UYHUX 1 IOPUAMYHUX OCiO,
TOKYMEHTYBAaHHSI IXHIX MPOTHINpPaBHUX Ail. OKpiM HApKOTHYHUX 3ac00iB, IICHXOTPOIHUX PEUOBHH Ta
MPEKypCOpiB, OCKUIBKM Ha MPOTUAII0 iX HE3aKOHHOMY IMEPEMIIIeHHIO Yepe3 MUTHHUH KOpAOH YKpaiHu
HATPABIICHO iHIIHIT 3aXi (METOX) MPOTHAII KOHTPaGaH i — KOHTPOIHOBAHA MOCTABKA .

[IpeameTom mepeMilIeHHs 1117 HETJIACHIUM KOHTPOJIEM € TOBapH, TOOTO, BIATIOBIAHO 10 BU3HAYCHHSI,
HazgaHoro y cT. 4 MK Vkpainu, Oyap-ski pyxomi pedi, y TOMY YHCIHI Ti, Ha SIKi 3aKOHOM MOLIMPEHO PEXUM
HepyxoMoi pedi (KpiM TpaHCTIOPTHHX 3aC00iB KOMEPLIHHOTO MPU3HAYCHHS), BAJIIOTHI IIIHHOCTI, KyIbTYpPHI
IIHHOCTI, a TAKOXX EJICKTPOCHEPTis, 10 MEPEMINIYEThCS JIHIAMHU eJIeKTponepenadi. Bei Buay ToBapiBs, SKi
MOXYTh IEPEeMIllyBaTUCS MiJ HErJIACHUM KOHTPOJEM MOXKHA PO3MOJUINTH Ha Taki rpynu: 1) ToBapw,
BUTbHA pealtizaiis sSKuX 3a00poHeHa a0 IUBUIBHHUN O0Ir sSKuX oOMexeHuit (30posi, 00¥OBI mpwuIacu,
BifiCbKOBE MaifHO, OTPYWHI, CHIBHOIIIOYI, pali0aKTHBHI PEYOBHHHU, ICTOPUIHI IIHHOCTI Ta iH.), 2) TOBapH,

! ®esoros, O.I1. (2005). [epemileHHs ToBapIB i HEIIACHUM KOHTPOJIEM» K 3aXiJl 3am06iraHHs
KOHTpabaH/i: OpraHizaliifHO-paBoBe BU3HAUCHHS. Bicuuk Odecbkozo incmumymy eHympiwHix cnpas, 3,
181.

* Xapa6eprorm, O.1. (2014). BUKOpHCTAHHS HErJIACHUX CITiTunX (PO3NIYKOBMX) Aill y MPOTHAiT KOHTpabaHi:
KOHIeNTYyanbHuH minaxin. Hawe npaso, 3,112.

3 MemkoB, B.M., Cokomnos, A.H. (2009). HekoTOpbIe aCIeKThI OIBITA JESTEIbHOCTH IPABOOXPAHATEIBHBIX
OpraHoOB 3apyOeKHBIX CTpaH 1Mo 3G(HEKTUBHOMY 00eCIIeYeHIIO BHYTPEHHEH 0€30MacHOCTH TOCyIapCTBa.
CneyianbHa mexHika y npagooxoponHtil oisienocmi, 12.

* ®egoros, O.I1. (2005). TlepemilieHHs TOBapiB IMiJ HETTACHUM KOHTPOIEM» SIK 3aXil 3ar0biraHHs
KOHTpabaH/Ii: OpraxizaiiiiHo-TIpaBoBe BU3HAUYCHHS. Bicnux O0ecbko2o incmumymy sHympiutix cnpae, 3,
182.
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BUTLHUH 00IT SIKUX JO3BOJICHHMIA, aJIe HassBHA BiJIMOBITHA iH(OpMAIlis, 110 O0IT WX TOBapPiB 3MiHCHIOETHCS 3
IIOPYIICHHSM YCTAHOBJICHNX MPABHIT 1 HOPM (LIiHa, SIKiCTh, 06CST, CTAHAAPT, yIaKkyBaHHs (Tapa) Ta ir.)'. J[o
repInoi rpymnu HeoOxigHo BimHectd DJI3, OCKUTBKH 1X 00ir 3a00pOHEHUTA.

MeToro gaHOTrO 3aXOAy € BUSIBICHHS 1 MPUTATHEHHS A0 BiAMOBINANBHOCTI IOPUAMYHHX 1 (i3HMIHUX
0ci0, MPUYETHUX A0 3AIMCHEHHS KOHTpaOaHIHMX OIlepamiid, a TaKoX BHIYYCHHS TOBapiB, HE3aKOHHO
MepEMITyBaHNX Yepe3 MUTHUN KOpJOoH YKpainu. IlizcTaBoro mist 3MiCHEHHS MEPEMIIIEHHST TOBAPIB ITiJT
HETJIAaCHMM KOHTpPOJIEM € HasBHA Ta JOCTAaTHA iHdopMaIis mpo iX He3akoHHEe mepemimeHHs. Ha namry
OyMKy, Meton nepemimeHns @JI3 mixg HerzacHUM KOHTPOJEM € CIOPIAHEHHMM METOAY KOHTPOJILOBAHOI
MOCTaBKM Ta HOPMAaTHUBHO-TIpaBOBE 3abe3meueHHs HOro MpPOBEACHHA CIiJ OyayBaTh 3a MPHUKIAIOM
octaraboro. Tak, m0 4. 1 ct. 271 KIIK Ykpainu «KoHTposb 3a BUMHEHHSIM 3JI0YMHY» HEOOX1THO T0IaTH
MTyHKT 5) TaKOTO 3MICTY: «IIEPEMIllICHHS il HErJIACHUM KOHTPOJIEM», a [HCTPYKIIito JOMOBHUTH TYHKTOM
1.12.6. Takoro 3micty: «llepemimeHHs i HErJacHUM KOHTPOJIEM IOJIArae opraHizamii i1 3midCHEHHI
OTICPAaTHBHHUM IIiAPO3MIJIOM HETJIACHOTO KOHTPOJIIO 3a IEPEMIMIEHHAM (IIEPEBE3CHHSM, IEPECHIIAHHSIM,
nepeaaycio, BBE3CHHIM, BUBE3CHHIM 3 YKpaiHH UM TPaH3UTHHUM IE€PEMillIeHHsIM ii TepUTOpi€l0) TOBapiB,
MPEIMETIB 1 PEUOBHH, Y TOMY YHCHII 3a00pOHEHHUX 200 OOMEKEHUX B 00Iry, 3 METOI BUSBIICHHS O3HAK
30uMHYy Ta ¢ikcarii (akTUYHUX [TaHWX TPO TPOTHIPABHI MisTHHS 0Ci0, BIANOBITANBHICTE 3a SIKI
nepeadauena KpuminaapHIM KOJIEKCOM Y KpaiHmy.

PimeHHs 100 TPOBEACHHS TMEPEMIIEHHS TiJ HETJIACHUM KOHTPOJIEM, SK W Yy BUMNAJKY
KOHTPOJILOBAHOT IIOCTABKH, Ma€ MpUitMaTH poKypop (cT. cT. 36, 41, 246 KIIK Ykpainu, . 2.3 [HCTpyKIIii),
OCKITBKH TICPEMIMEHHS IIiJ] HETJaCHUM KOHTPOJIEM, Ha HaAmly JAyMKY, € Pi3HOBHJIOM TaKOi HEIJIacHOI
ciiguoi (po3UIyKoBOi) Aii SIK KOHTPOJb 332 BUYMHEHHSM 3JI0YMHY, IO W OOyMOBHJIO NMPONOHOBaHE Horo
po3mimienHs y ct. 271 KIIK Vkpainn.

Yactuaoro 1 cr. 457 MK Vkpaiam mnepemxbaueHo, IO HETJIACHUH KOHTPOJb 3HIHCHIOIOTHCS
MPaBOOXOPOHHUMH OpraHamu. BinmoBimHo 70 4. 2 1i€i & CTaTTi, MOPSAIOK HOro NpoBEJeHHS BU3HAYAETHCS
MK VYxpainu i BiITIOBITHUM HOPMATHBHO-TIPABOBUM aKTOM IICHTPAILHOTO OpraHy BHKOHABYOI BIIJ/IH, IO
3abe3neuyye popMyBaHHS Ta peaji3ye AepKaBHY MOAATKOBY 1 MUTHY MOMITHKY, MiHiCTepCTBa BHYTPIIIHIX
cipaB  Ykpaian, Ciyxbu Oe3nexkn Ykpaiam, AnmiricTpamii JlepXKnpukopaoHCTYKOH YKpaiHnu,
noro/pkeHNMM 3 ['eHepanbHOIO MpOKypartyporo Ykpainu. OTke, sk BOAUaeTbesi 3 IEpeiky OpraHiB 3a
MIOTO/DKCHHAM 3 SIKUMH TIPUHAMAETHCS BIATOBIMHANA HOPMATHBHO-TIPABOBHH aKT, 0 KOJIAa CYO’ €KTIB, IO
MalOTh MPOBAAWTH TEPEMIIICHHS TOBApiB ITiJl HETJACHUM KOHTPOJIEM TIOBHHHI OyTH BiTHECEHI OpTraHH
JIOXOAiB 1 300piB (MWTHi), OpraHd BHYTPIIIHIX CIpaB, OpraHu OE3MEeKH, MPUKOPAOHHI OpraHu, OpraHd
MPOKypaTypH, TOOTO OpraHH, 0 MAlOTh MPaBO 3AiHCHIOBATH ONEPATUBHO-PO3IIYKOBY JisUTbHICTb.

Takox HEoOXiTHO 3a3HAYUTH, IO MPABOOXOPOHHUN CTAaTyC OPraHiB JOXOIIB i 300piB 3aKOHOIABYO
He OyB 3akpimieHu#l xomqauM MK Ykpaiam. Jlume y 1BOX HOPMAaTHBHO-IIPABOBHX aKTaX YKPaiHCHKOTO
3aKOHOJABCTBA OPTraHH JOXOIB 1 300piB 3ralyloThCs SIK IPaBOOXOPOHHI: 3akoH Ykpainu Bix 23.12.1993 p.
«IIpo mepKaBHHUI 3aXUCT MPALIBHUKIB CyXy i IPABOOXOPOHHHX OPraHiB»’ Ta IHCTPYKIis PO MOPSIOK
BHKOPHCTAHHS IMPAaBOOXOPOHHUMH opraHamMu MoximBocteit HIIb Iarepmony B YkpaiHi y momnepemkeHHi,
PO3KPUTTI Ta pO3CIiAyBaHHI 3J10YMHIB, 3aTBEPUKEHA HaKa3oM MiHicTepcTBa BHYTpIIIHIX cIpaB YKpaiHHu,
I'enepanbhoi npokypatypu Ykpainu, CinyxOu Oesznekn Ykpainu, JepkkoMkopaony Ykpainu, epskaBHOi
MHTHOI clyx61 Ykpainn, JlepaBHoi mMogaTkoBoi agMinictparii Ykpainn Big 9.01.1997 p. Ne 3/1/2/5/2/2°.
3Ba)karouu Ha Te, M0 3a3HAYCHUM 3aKOHOM HOPMATHUBHO BPETYJIBOBYHOTHCS OKpPEMIi IPABOBI MUTAHHS, SKi
JepkaBHOI MUTHOI cIpaBu Oe3lmocepeHbO HE CTOCYIOThCS, BBaKaTH OpraHd JAOXOIiB 1 300piB
MIPaBOOXOPOHHUMH TiTBKW Ha MiACTaBi M. 1 CT. 2 11p0r0 3aK0HY HEMOXXJIMBO. Takoxk i BuHOCKA 70 1. 1.1
3a3HadeHoi [HCTpykmii He MOXe OyTH TiJACTaBOIO IS BITHECCHHS OpraHW TOXOIIB 1 300piB IO KoJa

! ®egoros, O.I1. (2005). [epeMmileHHs ToBapIB i HETTACHUM KOHTPOJIEM» K 3aXiJl 3am06iraHHs
KOHTpabaH/i: OpraHizaliifHO-paBoBe BU3HAUCHHS. Bicuuk Odecbkozo iHcmumymy eHympiwHix cnpas, 3,
182.

% 3akon npo deparcasnuii 3axucm npayisuuxie cyoy i npasooxoponnux opeanie 1993(BepxosHa Paxa YkpaiHn).
Bioomocmi Bepxoenoi Paou Yxpainu, 1994,11, 50.

3 Tnecmpyxyis npo nopsaooxk GUKOPUCMANHS NPABOOXOPOHHUMU opaanamu modxcaueocmeil HI[B Inmepnony @
Ykpaiui y nonepedacenni, poskpummi ma poscuioysanni snouunie 1997(MBC Ykpainu, I'enepanbHa
npokyparypa Ykpainu, CBY, JlepxxkomkopaoH Ykpainu, [lepkaBHa MUTHA ciTyx0a Ykpainu, /{epxkaBHa
MmoJiaTKoBa aaMiHicTpanis Ykpaiau). Ogiyitinui eicnux Yxpainu, 9, 77.
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MPaBOOXOPOHHUX. KpiM TOro, HermacHuWil KOHTPOJb 3a MEpeMIllleHHSM TOBapiB € OAHiel 3 (opm
OTIEPAaTHBHO-PO3ITYKOBOI MisITEHOCTI.

[Ipu mpomy, 3akonoMm Ykpainm Bim 13.04.2012 p. «IIpo BHECEHHS 3MiH J0O NEIKUX 3aKOHOIABUUX
akTiB YKpaiHu y 3B’S3Ky 3 NpUIHATTAM KpHMiHaIbHO-TIpOIECyanbHOTO Komekcy Ykpaimmy»', u. 1 cT. 5
«[ligpo3ninm, siKi 3AIHCHIOIOTE ONEPATHBHO-PO3LIYKOBY AisIbHICTEY 3akoHY Ykpainu «lIpo omepaTtuBHO-
PO3IIYKOBY MisUTBHICTB» JOTIOBHEHA a03aIloM TaKOTO 3MICTY: «OpTraHiB JEpKaBHOI MHUTHOI CIYXOH —
OTICPAaTHBHUMH ITiAPO3IaMH, SIKI BEAYTh 00pOTHOY 3 KOHTpaOaHI0I0», TOOTO OpraHd JOXOIIB 1 300piB €
Cy0’€KTaMM OTNIEPaTUBHO-PO3IIYKOBOT AISUTHHOCTI i MArOTh 3aKOHHI IMiJICTABY JJIS 3JIHCHEHHS HETJIACHOTO
KOHTPOJIIO 3a MEPEMIIeHHsM TOBapiB’.

VY 3B’sa3ky 3 HaBenaeHuM, (popmymroBanHs cT. 457 MK VYkpainu, norpeOye BiAMOBIAHMX 3MiH Ta
BUKJIaJIeHHA 4. | y HacTyIHIH pemakuii: «3 METOI0 BUABICHHS Ta NPUTATHEHHS JI0 BiIMOBIJAIBLHOCTI 0Ci0,
NPUYETHUX 10 BUMHEHHS KOHTpaOaHAM, a TaKOXK 3 METOI0 BHJIYYEHHS TOBapiB, IIOJO SIKUX € MiJo3pa B
HE3aKOHHOMY TIIEpEMIllleHHI dYepe3 MHUTHHH KOpHAOH YKpaiHu, TEpEeMillleHHs TaKhX TOBapiB MOXKeE
3MIIHCHIOBATHUCS ITiJl HETJIACHUM KOHTPOJIEM Ta ONEPATUBHUM HArJISI0M OPraHiB JOXOMIB i 300piB pa3oM 3
IHIINMH Jiep>KaBHUMH OpTaHaMH, [0 MalOTh MPaBO 3A1HICHIOBATH ONEPATUBHO-PO3IIYKOBY JisUIBHICTBY.

Takwit Bukimag Hopmu 4. 1 cT. 457 MK Vkpainu IinkoM BigmoBigaTuMe CyO’€KTHOMY CKIIaTy
omeparii 3 TIepeMilleHHs I HeTJIaCHUM KOHTPOJIEM, MK HOpMaMu CT. cT. 456 Ta 457 MK VYkpaian He
OyayTb crocTepiraTucs NpOTUPiYYsl, BUKIMKaHI BiICYTHICTIO B SIKOCTI Cy0’€KTiB HETJIACHOTO KOHTPOJIIO 32
KOHTpaOaHIHUM TIEPEMIIICHHSAM TOBapiB OpTaHiB JOXOMIB i 300piB. KopensmiifamiA 3B’SI30K MK ITUMH
CTaTTSAMHU TIOJIATATUME Y HEOOXITHOCTI CHEMiallbHOTO BHOKPEMIJICHHS METOXY KOHTPOJHOBAHOI MOCTAaBKH
HapKOTHYHHX 3ac00iB, ICUXOTPOITHUX PEUOBHH Ta MPEKYPCOPiB K OCOOIMBO HEOE3MEUYHUX PEUYOBHH IS
XKHUTTS Ta 3J0POB’ sl JIIOANHH, IO epea0adeHnii MXXKHApOIHUMH YTOlaMH, a METOy HETJIaCHOI'O KOHTPOJIIO
Ta OMEPATUBHOTO HAIJBIAY — MO0 1HITUX KaTeropiii ToBapis, y T.4. i @JI3. Takok MOXKIUBHM € PO3TOILT
@JI3 3a BUmamMu B 3aJE€KHOCTI BiJ HasBHOCTI B HUX HAPKOTUYHUX 3aCO0IB Ta MCUXOTPOIHHUX PEYOBUH 1
BUKOPUCTAHHS LIOAO0 KOHTpabanaHoro nepemimeHas @®JI3, B akux HasBHI Taki 3acoOM Ta PEYOBWHH, —
METOAY KOHTPOJIbOBAHOI MOCTABKH, a 10 DJI3, 110 TakuX PEYOBHH HE MICTATH, — METOY TIEPEMIIICHHS ITi T
HerJacHUM KoHTpoJieM. [IpoTe Takuif po3moaiin € Aemo yTpyIHEHNM Yepe3 HEMOKJIMBICTh IIBHIKOTO Ta
OCTaTOYHOTO BU3HAUCHHA, YW HAsBHI HAPKOTHUYHI 3aCO0M Ta MCHXOTPONHI PEYOBHHM Yy HEpPEMIllyBaHUX
@JI3.

BucnoBku. TakuM YWHOM, TEpEMIIICHHS i HerJacHUM KoHTponem @JI3 miskoM BiAmoBimae
3micty MK VYkpainu ta y pasi po3poOiieHHs BiAIOBIIHOTO HOPMaTHBHO-IIPABOBOTO aKTa, IO BPETY/IIOBaB
OM TOpSNOK 3AIMCHEHHS LBOTO 3aX0Ay, € IIJIKOBHTO MOMIJIMBHM. A 3BaXKalOUd Ha Te, L0 METOJ
KOHTPOJIbOBAHOT MOCTABKH, 3a 3MICTOM Aito4oi pemakmii cT. 456 MK VYkpainu 3acTOCOBYeThCS TUIIE 3
METOIO BUSBIICHHS JKepei 1 KaHaJliB HE3aKOHHOTO 00ITy HApKOTHYHUX 3aC00iB, ICUXOTPOITHUX PEYOBHH 1
MpeKypcopiB Ta ocid, siKi 6epyTh y4acTh Y HbOMY, TO MEPEMIIIEHHS ITiJ HETIIACHUM KOHTPOJIEM Moe OyTu
3actocoBane 10 DJI3 (sx it mo iHMMX TOBapiB) Ha mincTasi cT. 457 MK Ykpainn. Bucnosneni npomo3urtii
mono momoBHeHHs KIIK VYkpainm Ta IHCTpyKIi Tpo opraHizamiro IPOBEACHHS HETJIACHUX CITiTIUX
(po3mykoBuX) [Hii Ta BUKOPHCTAHHS iX pPE3YyIbTaTiB y KPUMIHAJBLHOMY NPOBAKEHHI, 3aTBEPIKCHY
HakazoMm [‘eHnpokyparypu Yxkpainu, MBC Vkpainn, CBY, Aaminictpamii JepXnpuKOpAOHCTYXOU
VYkpainu, Mindiny Ykpainu, Min’rocty Vipainu Bix 16.11.2012 p. Ne 114/1042/516/1199/936/1687/5, a
Takox 3MiH 10 MK Ykpaiau cToCOBHO HOpMAaTHBHO-IIPABOBOTO 3aKPIIIEHHS MEPEMILIeHHS M1l HeTrTaCHUM
KOHTPOJIEM SIK Pi3HOBUAY TaKOI HETJIACHOI CIiA40i (PO3ILIYKOBOI) il K KOHTPOJIb 38 BUMHEHHAM 3II0YUHY
Ta i Cy0’€KTHOTO CKIaAy, COPHSITHMYTh OPTaHIYHOMY BIIPOBAHKCHHIO TAaKOTO 3axoay (METOmy) HpOTHIil
koHTpabaumi ®JI3 Ta IHIUX TOBapiB y MPAKTHKY POOOTH SK OpraHiB JOXOMIB 1 300piB, Tak ¥ IHITHX
Jep>KaBHUX OPTaHiB, 10 MAIOTh MPaBO 3A1MCHIOBATH ONIEPATHBHO-PO3LIYKOBY AisTIbHICTS.

' 3akon npo enecenns amin 0o desikux 3axonodaguux akmie Ykpainu y 36' A3Ky 3 nputinammsm Kpuminansro-
npoyecyanvrozo kooexcy Yrpainu 2012(BepxoBna Pana Ykpaiuu). Bioomocmi Bepxosnoi Paou Yxpainu,
2013 21, 208.

? HayKoBO-TIpaKTHYHHI KoMeHTap 10 MuTHOro Koxekcy Ykpainu 2012. Tou 3. Kuis: JIHHY Akaz. ¢in.
ynpasiniaas <http://www.twirpx.com/file/1478039/> (2015, nucronan, 29).

217



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNi DISKURZ

References

Zakon pro vnesennja zmdo dejakikh zakonodavchikh akUkraini u zv'jazku z prijnjattjam Krirmal'no-
procesual'nogo kodeksu Ukra 2012(Verkhovna Rada Ukraini). Vidomost Verkhovne Radi Ukrani, 2013, 21, 208.

Zakon pro derzhavnij zakhist praaikiv sudui pravookhoronnikh orgam 1993(Verkhovna Rada Ukraini).
Vidomost Verkhovno Radi Ukrani, 1994, 11, 50.

Zakon prodkars'k zasobi 199¢Verkhovna Rada Ukraini). Vidomost Verkhovne Radi Ukrani, 22, 86.

Instrukaja pro organzadju provedennja neglasnikhigthikh (rozshukovikh)ipta vikoristannjaikh rezul'tatv u
kriminal'nomu provadzheri2012(General'na prokuratura Ukraini, MVS Ukraini, SBU, Administracija
Derzhprikordonsluzhbi Ukraini, Minfin Ukraini, Min’just Ukraini). Oficijnij sajt VerkhovnoRadi Ukrani.
<http://zakon4.rada.gov.ua/laws/show/v0114900-12/print1434001834377853> (2015, listopad 29).

Instrukgja pro porjadok vikoristannja pravookhoronnimi organami mozhlivostej W@&polu v Ukrani u
poperedzheninrozkritt ta rozsiduvanri zlochinv 1997(MVS Ukraini, General'na prokuratura Ukraini, SBU,
Derzhkomkordon Ukraini, Derzhavna mitna sluzhba Ukraini, Derzhavna podatkova administracija Ukraini). Oficijnij
visnik Ukrani, 9, 77.

Konvenda Radi levropi pro gdroblennja medichnigorodukdi ta podbni zlochini, shcho zagrozhujut' okhoton
zdorov'ja(prijnjata 28 zhovtnja 2011 roku, nabude chinnosti 1 sichnja 2016 roku). Oficijnij visnik Ukrani, 2012, 50,
1954.

Kriminal'nij procesual'nij kodeks Ukrai 2012(Verkhovna Rada Ukraini). Oficijnij visnik Ukrani, 37, 1370.

Meshkov, V. M., Sokolov, A. N. (2009). Nekotorye aspekty opyta dejatel'nosti pravookhranitel'nykh organov
zarubezhnykh stran po ehffektivnomu obespecheniju vnutrennej bezopasnosti gosudarstva. Specal'na tekhmka u
pravookhoronij dijal'nost, 72.

Mitnij kodeks Ukrani 2002(Verkhovna Rada Ukraini). Oficijnij visnik Ukrani, 31, 1444,

Mitnij kodeks Ukrani 2012(Verkhovna Rada Ukraini). Oficijnij visnik Ukrani, 32, 1175.

Naukovo-praktichnij komentar do Mitnogo kodeksu Ukraini 2012. Tom 3 Kiiv: DNNU Akad. fin. upravlinnja
<http://www.twirpx.com/file/1478039/> (2015, listopad, 29).

Olijnik, JU. (2011). Iniciativi SSHA shchodo vzaiemodii v borot'bi z narkobiznesom u Latins'kij Americi. /Storija.
Naukov prac, 134 147, 141.

Postanova pro zatverdzhennja Polozhennja pro Derzhaskalfiu sluzhbu Ukrai 2014(Kabinet Ministriv
Ukraini). Oficijnij visnik Ukrani, 55, 1507.

Fedotov, O. P. (2005). Peremishchennja tovariv pid neglasnim kontrolem» jak zakhid zapobigannja kontrabandi:
organizacijno-pravove viznachennja. Visnik Odes'koganstitutu vnutishnkh sprav, 3181.

Kharaberjush, O. I. (2014). Vikoristannja neglasnikh slidchikh (rozshukovikh) dij u protidii kontrabandi:
konceptual'nij pidkhid. Nashe pravo, 3,12.

218



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

BOOK REVIEWS

Valentin Khonin, PhD in Law

Institute of International Relations, Taras Shevchenko National University of
Kyiv, Ukraine

UNCHALLENGED NOVATION AND/OR CENTURIES
BEHINDHAND ESTABLISHMENT OF THE SCIENCE

OF INTERNATIONAL CANON LAW 1

The monograph “International Canon Law: Genesis, Development and Foundations of the Theory”,
presented by Professor Anatoliy I. Dmitriev (Ukraine), is the first in Ukraine, and probably on the
international scientific scene, positive experience of examining one of the most complex fundamental
problems of nature, pro tanto of the real history and theory of international law.

The title of the monograph itself lays out the clear conceptual approach that allows the author to fully
and soundly treat not only the innovative simulations analysis of the genesis and substance of international
law, but also the naturally associated phenomenon of the periodization of the history of international law.
The editor’s foreword to the monograph already discloses the author’s key prolegomena, the momentum of
the scientificity that allowed him to make the present research thorough to the right degree. Among these
are first of all: “the synergetic dualism” of the intercommunication between the secular arm and the
Christian ideas within the process of establishment of the modern international law; “the civilizational level
of the secular and canonical relations”; “the Peace of Westphalia of 1648 as the branch basis for
International Canon Law”; the historical determinants of the international legal order; the concept of justice
of the arrangement of life on our planet, which, according to the author, “is rooted in the ideas of the Holy
Scripture”.

The monograph has a strictly logical structure and consists of four Sections. Section I “Theoretical
and methodological foundations of the research of International Canon Law as a new branch of the science
of international law” begins, as it can be expected, with the introduction of the definition of the
International Canon law as such with its conceptual dualism: as a determined foundation of all in the
international law; and as a branch of the modern international law, bringing under regulation the special, in
their essence, secular and canonical relations in the current reality of all of the nations.

Scrutinizing the Evolution theory as the “doctrine of gradual genesis of phenomena from simple
rudiment data”, the author not only introduces substantial differentiation between such definitions as
“development, evolution and progress”, but also consistently realizes this approach in the analysis of the
ascent of the international law from the Roman and Hellenic Law, through the rule-making of jus gentium
to the Edict of Milan of the first Christian Roman Emperor Constantine I the Great, that in effect not only
laid the foundation of the division of the post-classical Roman Law into jus civileand jus gentiumbut also
gave rise to the establishment of the International Canon Law as such, and through it to the whole future
system of international law.

The author’s detailed analysis of the origins of international law lead him to conclude, that the
“phenomena of the synergetic dualism of interrelated secular and canonical relations was received by
international canon law” and, what is to be seen as reasonable, “the definitions of the international canon
law should be based on both the critical characteristics of jus gentiumand the special aspects of its’
canonical component”.

Thus the author believes that the period of the genesis of international canon law (313 A.D.) should
be seen as jus gentium canonicus.e. “the legal regulation of the specific interdependent secular and
canonical relations” with neighbor nations “that had been historically formed by the Romans”, which per se
is a novation for the modern international legal research.

That being said the study of the “Periodization of the history of international law” is naturally to be
seen as a novation as well, given that it is based both on the analysis of the common civilizational values of

! Review of the monograph of Anatoliy I. Dmitriev, Doctor of Law, Professor “International Canon Law:
Genesis, Development and Foundations of the Theory” (Imurpues, A.W. (2015). Meacoynapoonoe
KAHOHUYECKOe Npago’. 803HUKHOGeHUe, pazsumue u ochogbl meopuu. Onecca: DeHikc).
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the nations and on the acceptance of the “fact that in the beginning of the 21* century the Westphalian
configuration of international law is still efficient” and its canonical basis is undisputable by the academic
community anymore.

Obviously, the author’s innovative approach to creating the chronological periodization scale of the
process of establishment of the modern international law divides the whole civilizational period of
international legal regulation of international relations into two great epochs: the epoch of the local
(regional) international law and the epoch of the universal international law.

“The epoch of the local (regional) international law” has its own periods, which is characteristic for the
international law of the time of Mesopotamia and Egypt, China and India, European countries until the Congress
of Westphalia of 1648, including ancient Greece, Hellenistic and Roman periods and the Middle Ages.

“The epoch if the universal international law” is, according to the author, the period of evolvement of
the “block of legal principles and norms that regulate the relations between the states and other subjects of
international law in the circumstances of a certain historically determined universal legal order, [...] within
the scope of which the international law develops as a moderator of all international relations, among them
secular and canonical ones”.

In Section II of the monograph under review, having the title “The Genesis and Development of
International Canon Law within the Period of Local (Regional) International Law”, the author makes
special emphasis on the period of the 313 A.D. Edict of Milan, considering that it is the period of jus
gentiumwhen the secular and canonical basis of the International Canon Law was formed, namely when
upon the dissolution of the Roman Empire “the nations of the newly formed states have adopted the
legitimization of Christianity”.

The new historic period of the establishment of International Canon Law, which is defined by the
author as the “Holy Roman Empire (800 A.D. to 1806)”, was characterized not only by constant turmoil in
the lives of the nations, but also by constant ascension of international secular compromise and agreements,
that were every time favored by a canonical blessing and in fact were based on the organizational and
practical actions of the Church. The secular and canonical character of the peace between the nations within
the period of “dispersal of sovereignties” has continuously filled and accompanied, according to the author,
the establishment of the whole multidisciplinary structure of international law.

In the subsections of Section II the author, for the first time in international legal academic research,
analyses the role of the Enlighteners of the Slavs — Cyril and Methodius — in the process of international
Christian converse. The international secular and canonical phenomena of the Christianizing of the Eastern
Slavs in also scrutinized. The results of the research corroborate the persistence of the expansion of the
influence and the development of International Canon Law of that period.

The author pays special attention to the peculiarities of the development of International Canon Law
in the period of the schism between the Latin and Greek churches (9" to 11™ centuries). At that in
corroboration of the thesis of the “unity and struggle of opposites” in the positions of the spiritual clergies,
the most important is the widening of the factor space of the secular and canonical relations, that
determined the coordination arrangements of both the split Churches and the States, which in turn reflected
in a vast number of unilateral and bilateral international legal acts dating back to the said period. This and
much more have been analyzed by the author and gave him grounds to state that “during that period of time
the involvement of nations and their rulers in the legitimization and interrelation of secular and canonical
relations, strengthened by international law, became irretrievable”.

If one should scrutinize the monograph in its entirety, it would be borne in on the reader that the most
complex subject of research and most probably the central element of the work is the matter discussed in
Section III “The International Canon Law of the Period of Universal International Law”.

The beginning of the new period of building the world is certainly marked by the signing of the
Treaties of Osnabriik and Miinster on October 24, 1648. The monograph scrutinizes the establishment of
the Westphalian configuration of the universal international law that dominated from 1648 to 1815. It is
without any doubt, according to the author, that the formalization in the Treaties of Westphalia of the right
to spiritual autonomy, the principles of tolerance and pluralism, guarantees of the right to emigrate and
further novation of explicit canonical nature, has become the real forceful basis of international law that
was developing at that time and acquiring secular lineaments.

“Tolerance as a legal category was soundly and profoundly translated into the Treaties of Westphalia
of 1648 and has for decades ahead determined the European legal order”. Along with that the author
observes that the “palette of historical, social and legal prerequisites of the development of the category of
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tolerance [...] are shifted from the religious and theological realm to the realm of secular and legal, as well
as that of the political thought”, aiding the establishment of the new stereotypes of the international legal
perception of reality.

The author devotes a separate subsection to the matter of the influence of the universalism principle
onto the development of the International Canon Law within the period of the Westphalian configuration of
international law. With the use of the “historical interpretation” approach, initially suggested by Hugo
Grotius, the legal basics of the universal legal order of that time are being scrutinized.

Further in the subsection “International Canon Law under the 1815 Final Act of the Vienna
Congress” the directions of the development of International Canon Law within the period of the
“Pentarchy” (1815 to 1919) are distinguished. The author dwells on the legal consequences of the Holly
Alliance Treaty and further of the resolutions and protocol of the Aachen Congress of 1818. “Under the
conditions of the Pentarchy the novation of the International Canon Law stand out”, - concludes the author.
“For the first time in international relations between states a special international legal act established the
Christian ethical principle to be the essential priority of European international relations and to aim at
providing peace, truth, faith and order in Europe [...], which were meant to evolve up to the dawn of the
20" century”.

Further, following a strict logical sequence, the author analyzes the International Canon Law of the
period of the League of Nations, devoting special attention to the Lateran Treaty between the Kingdom of
Italy and Vatican of 1929 that “was a comprehensive secular canonical international legal act that
substantially strengthened the position of the Holy See in international relations, which remains legitimate
also in the 21% century”.

Thereupon the author scrutinizes the formation of the theory of the International Canon Law within
the period from the establishment of the United Nations and until nowadays. First and foremost the
monograph deals with the object of the International Canon Law, namely the secular and canonical
international relations. Being an expert in matters of the theory of international relations and international
law the reviewer hereby admits that it is the monograph under review that for the first time in the world
academic practice contains strong postulation of this special type of international relations. It must also be
acknowledged that it is not a mere academic novation, but a centuries behind statement of a matter that has
naturally and firmly been entwined with into the canvas of international being of the Humanity and that has
sadly been left without proper notice until today. It can be said that this monograph fills the gap.

Subsequently the author scrutinizes the subject matter of the theoretical legal contents of the
International Canon Law, the subjects of International Canon Law, the categories of goals in the sphere of
international secular and canonical relations, the basics of “soft law” within the structure of International
Canon Law and, finally, the analysis of the institutions of international legal regulation in this sphere. The
author unravels the international legal grounds of the modern universal legal order the essential part of
which is the international legal regulations under the norms of International Canon Law.

At the end of his reasoning the author states that the institute of the “electoral capitulation”
(capitulatio caesarea; Wahlkapitulatipthat emerged from the international canonical practice, as well as
the idea of “autolimitation” of the state, have formed the theoretical legal forerunner of the elaboration of
the United Nations Charter. “At that, - states the author, “the phenomena of the institute of “synergetic
autolimitation” of the universal regulation of international relations has manifested itself in the shift of the
center of gravity from the spiritual and moral strand to the branch of International Canon Law”.

All these statements can be seen both as absolutely correct or disputable, they can be accepted in full
or partially, or not accepted at all, however after the publication of the monograph under review they cannot
be ignored.

Even more so that the final section of this monograph, that is truly unconventional and bold for the
modern science of international law, is named: “The Prognosis of the Development of International Canon Law
in the 21% century”. The author addresses the engaged readers, among whom there will for sure be not only
specialists and adheres of the science of international law: “The recently emerging divorcement of the ruling elite
from the will of their nations demands for integrating efforts in the quest for a new universal formula of
international relations management, which should definitely include the International Canon Law. [...] It is
obvious that the civilizational code of the synergetic dualism, safeguarding the humanity of catastrophes and
destruction for thousands of years, shall remain forceful in modern times”, - concludes the author.

It is hoped that it shall turn out to be this way.

By the grace of God.
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_ 3anpoinyemo 10 y4acTi B KypHATi
«€EBPOINEMCBKUU ITOJITUKO-IIPABOBUU JUCKYPC»

JKypnan Buxonuts 6 pasiB Ha piK.

Crarti aus myOnikaiii 6 nepuiomy (1romueeomy) HoMepi )KypHaITy IPHHMAIOTHCS 10 15 ciuHs i
BHUXOJIITH IPYKOM JI0 28 JIFOTOTO.

Crarri s my6mikarii 6 Opyeomy (keimueeomy) HoMepi KypHaITy IPUAMAIOTHECS 10 15 Gepesns i
BUXOAATH IPYKOM 10 30 KBiTHSI.

Crarti 1uis myOunikauii 6 mpemoomy (uepenesomy) HOMEpI KypHaIy IPUAMAIOTHCS 10 15 TpaBHS i
BHUXOJISITH IPYKOM 110 30 depBHSI.

Crarti 15 myOnikauii 6 uemeepmomy (cepnnesomy) HoMepi KypHAITYy TIPHUMAIOTBCS 10 15 TUIHS i
BUXOJATH IPYKOM 10 31 ceprHsl.

Crarrti s my6mikanii ¢ n’ amomy (dcoemmuesomy) HoMepi JKypHAITY IPUHAMAIOTECA 10 15 BepecHs i
BHUXOJSITH IPYKOM 110 31 5KOBTHSI.

Crarti as myOunikauii 6 ueocmomy (2pyonesomy) HoMEpi )KypHaIy NpuiiMaroThbes 10 15 nucromana i
BUXOJSTH IPYKOM 110 31 rpyaHsi.

Tepminu 3aKiHUCHHS MPUAHATTS CTATSH 10 BiAOBITHIX HOMEPIB XYPHAITy — OPIEHTOBHI. Y 3B’SI3KY
13 BEJIMKOIO KUIBKICTIO cTaTel y peAakuiiHOMy nopTdeni peaKosieris MoXKe JOBLUIbHO 3MiHIOBATH I
TEPMiHH.

Tepminu 6uxo0y Homepis HCYPHALY i3 OPYKY — 00 KiHYsA KONCHO20 NAPHO2O MICAYSA — HEe3MIHHI.

Bumoru ao pykonwucis:

O6csr crateii: 10 — 30 cropiHok (Ui pO3paxyHKy CTOPIHOK BUKOPHUCTOBYEThCs pudT Times New Roman,
Kerib 14, MDKPSIIKOBHH 1HTEpBall — MOJIYTOPHUH).

CratrTi npuiMaloThCsl yKPaiHChKOIO, YEChKOI0, OJIBCHKOIO0, aHTIIIHCHKOI0, HIMENIBKOIO, ()PaHILy3bKOI0 MOBAMH.

B crarri, sika nmogaeTbes i myOdiKauii B )KypHalli, 000B’ I3K0BO MalOTh OYTH BpaxoBaHi HACTYNMHi BUMOTH:
— Mpi3BHILLIE Ta iM sl aBTOpa, Ha3Ba cTaTTi, aHoTauis (o0csirom 700-900 3HaKIB) Ta KIIIOYOBI CJIOBa [IOJAIOTHCS ABOMA
MOBAMM: MOBOIO CTATTI Ta aHTIIHCHKOIO MOBOIO;
— TIOBHI BiJIOMOCTI ITPO aBTOpa: 3BaHHS, CTYIICHI, T0caa, Miciie poOOTH TaKOXK MOJAI0ThCS MOBOIO CTATTi Ta
aHTI1HCHKOI0 MOBOIO;
— TIOCHJIAHHS Ha JDKEpeIa Ta JIITepaTypy poOJIAThCs MMOCTOPIHKOBO Ta MOJAIOTHCS MOBOIO OPHTiHATIB, TOOTO HE
HEepeKIataloThCs Ta He TPAHCIITEPYIOTHCS;
— 3BUYAWHUH CIMCOK JIiTEpaTypy HANPHKIHII CTATTI He HOOAEMbC, ale B00HOUAC
— HaNPHKIHII CTATTi 0JJATKOBO PO3MILIYETHCS CIIMCOK IIUTOBAHOI Ta BAKOPUCTAHOI Y CTATTI JIiTEpaTypH B
«TaTUHI30BAHOMY» BHIJIS/: B HBOMY BCl KUPHJIMYHI JIITEPH TPAHCIITEPYIOTHCS JIATHHULICIO.

Biomiorpadiyni onucu aKepedn i JliTepaTypH y MOCWIAHHAX Ta CIUCKY JIITEpaTypy MaloTh OyTu oopMIIeHi
3rigHo 3 yronamu APA (American Psychological Association). Hukue HaBeaeHo 3pazku ohopMIIeHHS
6ibmiorpadiuHuX IKEpel.

Imroctpariii go crareii (rpadika i Mamonkn) nogaoTecs y Gopmati TIFF ad6o JPEG (koskeH MaIfOHOK B
okpemoMy aiiii).

[Tpu miaroroBIi iMOCTpaIiiit CJijl MaTH Ha yBas3i, 1110 B )KypHAJi HE BAKOPHUCTOBYETHCS KOJIBOPOBHI APYK.

Pykonucw, ki He BiAMOBIAAIOTH MM TEXHIYHUM BUMOTaM, PEJIaKIlis HE PEECTPYE 1 HE PO3TIISIIA€E 3 METOIO
myOsrikaii.

AzipecH Ui TUCTYBaHHS:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Odiniiiauii cait: http://eppd13.cz

VHounmsa azpeca:
TNonosuwmii odic: BEROSTAV DRUZSTVO, Vlastislavova 562/15, 140 00, Praha 4 - Nusle
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3pa3ku opopmneHHs 6ibniorpadiuHoro onucy axxepen i nitepatypm 3rigHo 3 yrogamm
APA (American Psychological Association) nopisHaHo 3 AICTY FOCT 7.1:2006:

3aranbpHi MpaBMIIa: IOCTOPIHKOBI MOCHIIAHHS HA JPKEpelia Ta JIITepaTypy HOAAI0TECS MOBOIO OpUTIiHANIB, TOOTO He
MepeKIIaaloThCs Ta He TPAHCIITEPYIOThCS.

Micsiip neperisigy web-cTopiHKY OAa€ThCsl MOBOIO CTATTI.

LIuTaTH TaKoOX MOAAIOTHCS MOBOIO CTATTi.

1. Tlpu mocunanHi Ha KHUTY LITKOM:

Bapa6am, 10.T"., axoBa, L.I., €scees, O.I1., Komicuuk, B.I1., Kymnriperko, O.I. [Ta iH.] (2012). Koncmumyyiiina opucouxyis.
Xapkis: [Ipaso.

IMpu mocunanHi Ha CTOPIHKY 62:

Bapa6am, 10.T"., laxoBa, L.I., €scees, O.I1., Komicuuk, B.I1., Kymnripenko, O.I'. [Ta i1.] (2012). Koncmumyyiiina 1opucouxyis.
Xapkis: ITpaso, 62.

[3rizao JCTY ne Burmsipano 6 tak: Koncturyiiina ropucaukiis : migpyunuk / FO. I'. bapa6au, I. 1. axosa, O. I1. €scees, B.
I1. KomicHuk, O. I'. Kymnipenko; B.o. Ham. yu-t "FOpua. akan. Ykpainu im. SI. Myaporo" ; 3a pen. FO. I'. Bapaba, A. O.
CeniBanos. — XapkiB : [IpaBo, 2012. — 165 c.]

I'mpnenc, 3. (2005). Yempoenue obwecmea: Ouepx meopuu cmpykmypayuu. 2-¢ n3a. Mocksa: Axagemudeckuil [Ipoexr.

[Brigao ACTY ue Burnspano 6 tak: ['mmuenc 3. Yerpoenue obmectBa: Ouepk Teopuu cTpykrypanun / J. [unenc. — 2-¢ u3.
Mocksa: Akagemudeckuii I[Tpoexr, 2005]

O6opotos, FO.H. (pen.) (2011). Obwemeopemuueckas opucnpydenyus: yuebuviii kypc: yaeonuk. Onecca: denixce.

[Brizao JACTY ue Burmsimano 6 tak: O6oporos 0. H. Obuiereopernyeckas OpUCIPYASHIMS: y4eOHBIH Kypc : yueOHHK /
10. H. O6opotos. — Onecca: ®enike, 2011]

2. Anmowng, I'., Iaysmn k., Ctpom K, Hanron, P. (2002). Cpasnumenvnas noaumonoeus cecoona. Mocksa: Acnext [Ipecc.

IMpu mocunanui Ha cropinku 13-15:

Anmowng, I'., Maysmn dx., Crpom K, Janton, P. (2002). Cpasnumenvnaa norumonocus cecoons. Mocksa: Acnekr IIpecc, 13—
15.

[3rigao ACTY ue Burigano 6 Tak: Aimona I'. CpaBauTtenbHast nmonuronorus ceroqss / I'. Anmvonn, [Ix. [aysmr, K. Ctpom u
Ip.; cokp. nep. ¢ anri. A. C. bornanosckoro, JI. A. I'ankunoii; nox pen. M. B. Unbuna, A. 0. MensBuita. — M. : Acnekr IIpecc,
2002.-537c.]

Auticos, €.0., Boponosa, JL.K., Kagskanenko, C.T. ta in. (1998). ®inancose mpaBo: niopyunux. XapkiB: @ipma «KoHcym»,
127.

[3rizao JCTY ne Burisinano 6 tak: dinancose npaso : niapyunuk / €. O. Anicos, JI. K. Boponosa, C. T. KagpkaneHko Ta iH.
— XapkiB: ®ipma «Koncym», 1998. — C. 127.]

3. Herpummn, O.B. (2000). IIpaa moxunn sk pyHIaMEHTaIbHA IHHICTH MPABOBOI JEMOKPATHIHOI JEP>KaBHOCTI. AKmyanvhi
npobaemu opmysanns npagosoi oepicasu 6 Yipaini: oo S04 piunuyi Koneenyii npo 3axucm npag ao0unu ma 0cHOGHUX c80000:
Marep. MibkHap. HayK.-npakT. KoH(.: y 2 4. Xapkis, 35-48.

[3rizao ACTY ne Burmspano 6 tak: [lerpumun O. B. Ipasa moxunu sk ¢pyHIaMeHTaIbHA MIHHICTE IIPaBOBOI EMOKPATHIHOT
neprkaBHocti / O. B. Tlerputunn // AxtyasnbHi npodiemu GpopMyBaHHs IpaBoBoi JepkaBu B Ykpaini: 1o 50-1 piununi Konsenmii
PO 3aXHUCT MPaB JIFOIMHU Ta OCHOBHUX CBOOO : MaTep. MikHap. HayK.-mipakT. KoH(. : y 2 4. —X. : Har. ropun. akan. Ykpainu im.
S1. Myaporo, 2000. — C. 35-48.]

4. Topob6eus, K.B. (2012). Axciocgpepa npasa ma ii komnonenmu: aBroped. quc. Ha 3400yTTs HayK. CTYIEHS KaH[. IOPUI.
Hayk: cren. 12.00.12 «®inocodis mpasa». Oneca.

[3rizao JACTY ne Burmspano 6 tak: ['opobens K. B. Akciocdepa npasa Ta ii koMroHeHTH : aBTOped. IHc. Ha 3700y TTS HayK.
CTYyIeHs KaHJ. fopun. Hayk : crent. 12.00.12 «®inocodis npasa» / K. B. T'opobemns. — Oneca, 2012.]

5. 'ap6y3os, B.H., [Tonosuy, A.II. (2002). I'ybepratop mrata: ctaryc u noaaomouusi. CLIIA. Kanaoa: Dxonomuka, norumuxa,
kynomypa, 7,55-70. [3rigno JICTVY ne surmsaano 6 tak: 'ap6y3os B. H. I'y6epuarop mirata: craryc u monaomouwns / B. H.
I'ap6y308, A. I1. ITonosuu // CILIA. Kanana : DxoHOMHKa, TOJIUTHKA, KyIbTypa. — 2002. — Ne7. — C. 55-70.]

6. Manxeiim, K. (1994). Juacnos nawezo spemenu. Mocksa: FOpucr. [3rigno JICTVY e Burisaano 6 Tak: Manxeiim K.
Jlmarno3 Haiiero BpeMeHH: rep. ¢ HeM. u anriL. / K. Manxeiim. — M. : IOpucr, 1994. — 700 c.]

7. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Governance. Critical Concepts in Political Sciericép.
405). London, New York.

[Brigro ACTY e Burisaano 6 Tak: Rosenau J. N. Governance /
J. N. Rosenau // Global Governance. Critical Concepts in Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol.
1.—P.405.]

8. IlocunanHs HAa TOM

CucreMaTH4eCKUid CBOJI OCTaHOBICHHH EkaTeprHOCIaBCKOro IryGepHCKOro 3eMckoro cobpanus. 1866-1913 rr. (1914). (7. 1.
1866-1889)Exarepunocnas: Tunorpadus rydbepHcKkoro 3eMcTsa, 334.

[Brigao ACTY ue Burmsgano 6 tak: CrcTeMaTHYeCKHd CBOJ IOCTaHOBJICHHI EKaTEpUHOCIABCKOTO T'yOEpHCKOTO 3EMCKOTO
cobpanus. 1866-1913 rr. — Exarepunocnas : Tunorpadus ryéepackoro 3emctBa, 1914. — T. 1. 1866-1889. — C. 334.

9. 3akonu Pociiicbkoi imMmepii (MaloTh 0COOIMBOCTI PEKBI3UTIB Y MOPIBHAHHI i3 Cy4aCHUMU 3aKOHAMH):
6€3 NOCHJIaHHS Ha CTaTTIO:
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Bricouaiime yrBepknenHoe OoOmiee [lonmoxeHnue o KpecThsiHAaX, BBIIIEAIINX W3 KpemocTHoW 3aBucumoctH (1861). Iloanoe
cobpanue 3axkonoe Poccuiickou umnepuu I, T. 36,0mo. 1, Ne 36657.

[Brimno JICTY mne Burmspano 6 Tak: Bricouaiime yrBepxiaenHoe OOmee IlomokeHue O KpecThsiHAX, BBHINICANIMX U3
kpernocTHoH 3aBucumoctH. 19 despans 1981 r. // TIC3 II. — T. 36. — Ota. 1. — Ne 36657.]

13 ITIOCMJIaHHSIM Ha CTaTTIO 3aKOHY:

Bricouaiime yrBepxkaeHHoe O6imee [lonoxkeHne o KpecThsiHAX, BBIMICAIINX M3 KPEMOCTHOW 3aBHcUMOCTH, cT. 27, II, m. 3.
(1861). Iloanoe cobpanue 3axonos Poccuiickou umnepuu I, T. 36,0mo. 1, Ne 36660

[3rizno ACTY wue Burmspano 6 tak: Beicouaiimie yrBepxaenHoe [lomoxeHne o ryOepHCKUX U YE3OHBIX MO KPECTHSIHCKUM
nenaMm yupexaeHusx. 19 ¢pespans 1861 r. // TIC3 11. — Ne36660. — Ct.27, 11, 1. 3.]

10. 36ipku MarepianiB o(iiHHOTO AITOBOACTBA.

Tlocmanoenenus V1 ouepednozco Examepunociascko2o 2y6epHcKoeo 3emckoeo codparus ¢ 28 okmabpsa no 12 nosbps 1872
200a (1873). Exarepunocnas: B tunorpadun rybeprckoro npasienus, 153-156.

[3rizao ACTY e Burisinano 6 tak: [ToctanoBnenus VII ouepentoro ExateprHociaBckoro ry0epHCKOT0 3eMCKOT0 coOOpaHusi ¢
28 oxTs16pst o 12 Hosi6pst 1872 rona. — Exarepunocnas : B tunorpaduu rydepackoro npasienus, 1873, — C. 153-156.]

11.Mpu opopmiaeHHi mocuIaHHs Ha MaTepiaim Web-caiiTiB OCWIaHHA BKIIOYAE iM'st aBTOpa CTOPIHKY, Ha3BY CTOPIHKH,
Hasey caumy (Habupaemoca kypcusom), aapecy caiity (URL), BuiIeHy 3HaKaMi <>, Ta, 32 MOXKJIMBOCTI, ]aATy OCTaHHBOT'O
HepersiLy caiTy (B Kpyriiux Jy)KKax) aBTOPOM [OCHJIAHHS:

Mownteckbe 1. 36pannbie npousBeneHus. O gyxe 3aK0HOB. DnekmpoHHas 6ubnuomexa booKZ.ru.
<http://bookz.ru/authors/montesk_e-6arl_-lui/montes01/1-montes01.html> (2013, nmucTtoman, 21).

ManunoBcbka, O. [1logo HaraabHUX NPOOJIEM YIOCKOHAJICHHS MirpaliiHol MomiTHKY aepxaBu. Ogiyiinuil caum
Hayionanvnozo incmumymy cmpameziunux oocniodxcens npu Ilpesudenmosi Yrpainu. <niss.gov.ua> (2014, rpyznens 21).

12. TocunanHs Ha 3aKOHO/IABYi aKTH Ta MPABOBI JOKYMEHTH:

Yroau:

International Covenant on Civil and Political Righitglopted 16 December 1966, entered into force 23 March 1976) 999
UNTS. 171 (ICCPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (2013,
mcromna, 21)

Meswcoynapoouwiil nakm o0 epaxrcOanHcKux u noaumuydeckux npasax (npuHAT 16 nexadps 1966 roxa, Betynuin B cuiy 23 MapTta
1976 rona) 999 Coopuux goroopos OOH (MIITTIIT). <http://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml>
(2013, nmucronan, 21).

IIpu nocunanni Ha crarTio KonBeHmii:

International Covenant on Civil and Political Righitglopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf>
(2013, macroman, 21).

Pesosrorist 2061 (yxBanena 25 nmunus 2012 poky) Pb OOH. <http://zakon4.rada.gov.ua/laws/show/995 k87> (2013, nucronan,
21).

JlBocTOopoHHi yroau:
Yeo0a mionc Kabinemom Minicmpie Yxpainu ma Ypsaoom Pociticexoi @edepayii npo cnigpobimnuymeo 6 eany3si agiayilino2o
nowyky i pamysanns (Yrony 3arBepiukero [TocranoBoro KM Ne 1094 Bin 28.11.2012) (npwmitasrta 28 mucromana 2012 poky,
HaOpasa ynHHOCTI 1y1st Ykpainu 18 mororo 2013 poky). Ogiyitinuii éicnux Yrpainu, 29, 130.
Agreement Concerning the Sojourn of Refugees within the Meaning of the Convention Relating to the Status of Refugees
(Geneva Convention of 28 July 1951 and Protocol Relating to the Status of Refugees of 31 January 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 July 1975) 985 UNTS 303.

Pexomennanii COII:

MOT Pexomennanus Ne 195 (O pa3Butun Jr0ICKHX pecypcoB: 00pa3oBaHue, HOATOTOBKA KaIpOB U HEMPEPHIBHOE 00yUEHHE)
(92 ceccns I'enepanbHoit korpepentu MOT, 17 uronst 2004 rona). Oiyitinuii caiim Bepxosnoi Paou Yxpainu.
<http://zakon4.rada.gov.ua/laws/show/993 532> (2013, mucromnag, 21).

Joxymentu OOH

Jlexnapanus o mpeaoCTaBIeHHH HE3aBUCUMOCTH KOJIOHHAIBHBIM cTpaHaM u Hapoaam, I'’A OOH Peszomonus 1514 (XV) (14
nekabps 1960 roga)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210.
<http://www.un.org/documents/ga/res/51/a51r210.htm> (2013, nucroman, 21).

JlokyMeHTH cyaiB

JoxkymenTn MixknapoaHoro cyay

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening) (Application for Intervention)
[1990] ICJ Rep 92<http://www.icj-cij.org/docket/index.php?sum=390&code=sh&p 1=3&p2=3 &case=75&k=0e&p3=5> (2013,
JIMICHb, 13).

Legal Consequences of the Construction of a YWallisory Opinion) 2004 <http://www.icj-
cij.org/iciwww/idocket/imwp/imwpframe.htm> (2013, nunens, 13).
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Case Concerning the Vienna Convention on Consular Relations (Germany YRdgu#e}t for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.

Cnpasu €CILIL:

(mo0 31 xoBTHA 1998poKy)

Delta v. FrancgArticle 50), 30 January 1990, § 38, Series A no. 191-A

Allenet de Ribemont v. Fran¢aterpretation), 7 August 1996, § 17, Reports of Judgments and Decisid@86-I11

Garnieri v. Italy, no. 22256/88, Commission decision of 18 May 1992, unreported

(3 1 aucronmana 1998poky)

IMocranosa Manatu €CILJI 3 nuTaHHsa NPUAHATHOCTI CKapru 1s po3rasay no cyti [Judgment on the merits delivered
by a Chamber]

Campbell v. Irelangno. 45678/98, § 24, ECHR 1999-11

IMocTanoBa Besukoi ITanatu €CILJI 3 nuTaHHS NPUIAHATHOCTI CKapru Is po3risiay no cyti [Judgment on the merits
delivered by the Grand Chamber]

Campbell v. IrelandGC], no. 45678/98, § 24, ECHR 1999-1I

Pimenns Manatu €CILJI npo Bu3HaHHs ckapru npuitsiTHoro [Decision on admissibility delivered by a Chamber]

Campbell v. Irelanddec.), no. 45678/98, ECHR 1999-11

Pimenns Benuxkoi Ianatu €CILI npo Bu3HaHHs ckapru npuiinstHor [Decision on admissibility delivered by the
Grand Chamber]

Campbell v. Irelanddec.) [GC], no. 45678/98, ECHR 1999-11

IMocranoBa IManatu €CILI mwoao nonepeanboro 3anepedenns [Judgment on preliminary objections delivered by a
Chamber]

Campbell v. Irelandpreliminary objections), no. 45678/98, § 15, ECHR 1999-11

IMocranosa Manatu €CILJI 3 nuTaHHs NP BUILIATY cpaBeIInBoi komneHcauii [Judgment on just satisfaction
delivered by a Chamber]

Campbell v. Irelandjust satisfaction), no. 45678/98, § 15, ECHR 1999-11

CynoBi pillieHHs1 OKpeMHX KpaiH:

Heno o0 nposepke KOHCMUMYYUOHHOCIU NOJOMCEHUL Yacmu nepgoll cmamvu 237 Y20n06H0-npoyeccyansho2o kodekca
Poccuiickoii @edepayuu 6 ceasu ¢ acanoboii epaxcoanuna Pecnybnuxu Y3oexucman B.T. I'adaesa u 3anpocom Kypeanckozo
obnacmmnozo cyoa (nocranosienue), Ne 16-I1, KC P® 2013. <http://www.consultant.ru/document/cons_doc LAW_148711/> (2013,
JIMTCHB, 13).

Cnpasa 3a koncmumyyitinum nooanuam Bepxosnozo Cyoy Vkpainu woodo eionogionocmi Koncmumyyii' Yepainu
(konemumyyitinocmi) cmameni 103, 109, 131, 132, 135, 136, 13@nyuxmy 1 nyuxmy 2 po3oiny Xl «lIpuxinyesi nonoscenns,
abzayy yemeepmozo nynkmy 3, absayy vemeepmozo nynkmy 5 pozoiny Xl «llepexioni nonoosicenns» 3axony Vepainu «lIpo
cyooycmpiii i cmamyc cyooie», Ne 1-1/2013, KCY 2013.

3aKoHH Ta iHINi 3AKOHOJAaBYi AKTH TOLIO.

3akon npo suxonague nposaoddicenns 1999 (Bepxosna Pana Yxpaiun). Oghiyiiinuii sicnux Yxpainu, 19, 194.

3akon npo euxonague nposadcenns 1999 (Bepxosua Pana Ykpaiun). Ogiyivinuii catim Bepxosnoi Paou Ykpainu.
<http://zakonl.rada.gov.ua/laws/show/606-14> (2013, nucronan, 21).

Lusinonuu kooexc 2003 (Bepxosna Pana Ykpaiuu). Ogiyitinuii caiim Bepxosnoi Padu Yipainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/pageS> (2013, nucronan, 21).

Posnopaodacenna npo cxeanenns Konyenyii cnpusnns opeanamu 8UKOHA8HOT 81A0U PO3GUMKY SPOMAOSHCLKO20 CYCNINTbCMEA
2007 (Kabiner MinictpiB Ykpaiun). Ogiyitinuii sicnux Yxpainu, 89, 89.

IHocuyiaHHS HA CTATTIO KOAEKCY, 3aKOHY, KOHCTHTYLIi TOLO

Luginonuii kooexc, ct. 56, Ti1. 6 (2003) (Bepxosna Pana Yxpaiun). Ogiyiiinuii caiim Bepxosnoi Paou Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/pageS> (2013, nucronazn, 21)
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Zveme vas k uésti v ¢asopise!

EVROPSKY POLITICKY A PRAVNI DISKURZ

Casopis vychazi Sestkrat ro¢n¢.

Clanky pro zvefejnéni v prvnim (Unor) dilu &asopisu jsou pfijimany do dne 15. ledna a musi byt
publikované do dne 28. Unora.

Clanky pro zvefejnéni v druhém (duben)dilu Easopisu jsou piijimany do dne 15.bfezna a musi byt
publikované do dne 30. dubna.

Clanky pro zvefejnéni v t¥etim (€erven)dilu asopisu jsou piijimany do dne 15. kvétna a musi byt
publikované do dne 30. Cervna.

Clanky pro zvefejnéni ve &tvrtém (srpen) dilu &asopisu jsou piijimany do dne 15. Gervence a musi
byt publikované do dne 31. srpna.

Clanky pro zvefejnéni v patém (#ijen) dilu asopisu jsou pfijimany do dne 15.zafi a musi byt
publikované do dne 31. fijna.

Clanky pro zvefejnéni v Sestém (prosinecililu ¢asopisu jsou piijimany do dne 15. listopada a musi
byt publikované do dne 31. prosince.

Pozadavky k rukopisim:
Objem - 10 - 30 stranek.
Jazyk clankli — Cesky, ukrajinsky, anglictina, francouzstina, némc¢ina.

U ¢lankd podavanych v libovolném jazyce, nezbytné v anglictiné musi byt uvedeno :

Anotace objemem 700-900 znaki, nazev ¢lanku a Gplna informace o autorovi: jméno a piijmeni, titul,
akademicky titul, pracovni funkce, postaveni, zaméstnani.

Poznamky pod ¢arou — na kazdé strance.

Odkazy na zdroje na konci ¢lanku - volitelny.

Bibliografické popisy zdroji a odkazy by mély byt poskytované na zakladé norem APA (American
Psychological Association).

Tlustrace k ¢lanktim (grafické a vykresy) musi byt uvedeny ve formatu

TIFF nebo JPEG (kazda postava v samostatném souboru/dokumentu).

Vsimnéte si, prosime, pfi zpracovani ilustraci Ze v Casopisu neni pouzit barevny tisk.

Rukopisy které nespliuji tyto technické pozadavky redakeni kolégie neregistruje a nebude probirat s ucelem
tisku a zvetejnéni.

Adresa pro korespondenci:
E-mail: eppd13@gmail.com
ediskurs@gmail.com

Web: http://eppd13.cz

Adresa:
BEROSTAV DRUZSTVO, Vlastislavova 562/15, 140 00, Praha 4 - Nusle
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Vzorec bibliografického popisu zdrojl a literatury v ramci dohod APA (American Psychological
Association) ve srovnani s ACTY FOCT 7.1:2006 (Stdtni Rada ze standartizace a metrologie
Ukrajiny):

Vseobecné pravidlo: odkazy na originalné zdroje a literaturu jsou pfedlozené v pivodnim jazyce, t.je. neni pielozeny a ne
prepsany.

Mésic precténi web-stranky je uvedén v jazyce sepsani ¢lanku.
Citaty z jazykovych verzi zahrani¢nich, pokud jsou k dispozici, obsahuje také jazykové ptivodni ¢lanek.

1. Kdyz se odkazuje na celé knihu jako celek:

Kelsen, H. (2009). General Theory of Law and Stalarvard: Harvard University Press.

[Podle ICTY to bude mit dalsi podobu: Kelsen, H. General Theory of Law and State / H. Kelsen. — Harvard : Harvard
University Press, 2009. — 516 p.]

Kdyz se odkazuje na stranku 17:
Kelsen, H. (2009). General Theory of Law and Stat€arvard: Harvard University Press, 17.

2. Kdyz se odkazuje na celé knihu jako celek:
Anmonpg, I'., IMaysmn x., Crpom K, Hanton P. (2002). Cpagnumenvnas norumonozus cezoous. Mocksa: Acnext IIpecc.

Kdyz se odkazuje na stranky 13-15:
Anmong, I'., IMaysmn Ix., Crpom K, Janton P. (2002). Cpagnumenvnas norumonozus cecoous. Mocksa: Acnekr IIpecc, 13—
15.

[Podle ICTY to bude mit dalsi podobu: Amnmonn I'. CpaBuutensHas nonurosorus ceroans / I'. Anmonn, Jx. Tayam, K.
Ctpom u ap.; cokp. nep. ¢ anri. A. C. bornanosckoro, JI. A. INankunoif; nox pen. M. B. Unbuna, A. 10. MensBuiisa. — M. : Acriekt
IIpecc, 2002. — 537 c.]

3. Giumelli, F. (2013). How EU sanctions work: a new narrative. Chaillot Papers, 129.
[Podle ICTY to bude mit dalsi podobu: Giumelli, F. How EU sanctions work: a new narrative / F. Giumelli / Chaillot Papers.
—2013.-P.129.]

4. Mauxeiim, K. (1994). Juaenos nawezo epemenu. Mocksa: FOpucr. [Podle ICTY to bude mit dal§i podobu:: Manxeiim K.
JluarHo3 Haiero BpemeHu: mep. ¢ HeM. u anri. / K. Manxeiim. — M. : IOpuct, 1994. — 700 c.]

5. Nigro, F., Nigro, L. (1970). Modern Public AdministratiorNew York: Harper and Row. [Podle JICTY to bude mit dalsi
podobu: Nigro F. Modern Public Administration / F. Nigro, L. Nigro. — New York : Harper and Row, 1970. — 490 p.]

6. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Governance. Critical Concepts in Political Sciericep.
405). London, New York. [Podle ZICTY to bude mit dalsi podobu: Rosenau J. N. Governance / J. N. Rosenau // Global Governance.
Critical Concepts in Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol. 1. — P. 405.]

7.Kdyz se uvadi odkazy na webové stranky, polozka musi obsahovat jméno autora té stranky, titulni stranku (anebo jeji
nazey, nazev webu (uvedeny kurzivou), webovou adresu (URL) zvyraznénou znaky <>, a také, pokud je to mozné, datum, kdy
naposledy byla webova stranka aktualizjvana (v zavorkach) autorem odkazu:

EU Creating Court for Kosovo War Crimes. EPOCH Timess<http://www.theepochtimes.com/n3/601421-eu-creating-court-for-
kosovo-war-crimes/>

Mownteckbe L1I. U36pannbie npousseneHus. O ayxe 3aK0HOB. Dnekmponnas oubnuomexa bookZ.ru.
<http://bookz.ru/authors/montesk e-6arl _-lui/montes01/1-montes01.html> (21. listopadu 2013).

8. Odkazy na pravni gredpisy a pravni dokumenty:

Dohody:

International Covenant on Civil and Political Rightslopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (21.
listopadu 2013);

Meswcoynapoonwiii nakm o0 epaxcOanHcKux u noaumudeckux npasax (mpuHAT 16 nexadps 1966 roxa, BeTynuin B cuity 23 MapTta
1976 Tona) 999 Cooprux noroopos OOH (MIIITIIT). <http://www.un.org/ru/documents/decl_conv/conventions/pactpol.shtml>
(21. listopadu 2013).
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Kdyz se odkazuje naflanek Umluvy (Konvence):

International Covenant on Civil and Political Rightslopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (21.
listopadu 2013).

Peszommromist 2061 (yxBanena 25 munnast 2012 poxy) Pb OOH. <http://zakon4.rada.gov.ua/laws/show/995 k87> (21. listopadu
2013).

Dvoustranné dohody:

(Dohoda mezi Vladou Ukrajiny a Vladou Ruské federace o spolupraci v oblasti hledani v letectvi a zachranéni. (Dohoda je
schvalend usnesenim Kabinerz Ministrii Ukrajiny Ne 1094 ode dne 28.11.2012) (je pfijaté dne 28. listopadu 2012, vstoupila v
platnost pro Ukrajinu 18-ho tnora 2013). Ogiyitinuii éicnux Yxpainu, 29, 130.)

Agreement Concerning the Sojourn of Refugees within the Meaning of the Convention Relating to the Status of Refugees
(Geneva Convention of 28 July 1951 and Protocol Relating to the Status of Refugees of 31 January 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 July 1975) 985 UNTS 303.

Doporuéeni COII (Sluzba usp#adani dopravy.

MOT Pexomennanus Ne 195 (O pa3Butun Jr0ICKUX pecypcoB: 00pa3oBaHue, NOATOTOBKA KaIpOB U HEMPEPHIBHOE 00yUEHHE)
(92 ceccus I'enepanpHoit konpepeniun MOT, 17 utonst 2004 rona). Ogiyitinuii caiim Bepxoenoi Paou Yrpainu.
<http://zakon4.rada.gov.ua/laws/show/993 532> (2013, mucronan, 21).

MOT Pexomenpanust Ne 195 (O pa3BuTHH JIIOACKUX PeCypcoB: 00pa3oBaHKe, MOATOTOBKA KaJpOB U HENIPEphIBHOE 00ydeHHe)
(92 ceccns I'enepansHoit korpepenuu MOT, 17 uronst 2004 rona). Oficidlni webova stranka Nejvyssi rady Ukrajiny
<http://zakon4.rada.gov.ua/laws/show/993 532> (21. listopadu 2013).

Dokumenty OSN:

Jlexnapanus o mpeaoCcTaBIeHHNH He3aBUCHMOCTH KOJIOHHAIBHBIM cTpaHaM u HapoaaMm, I'’A OOH Peszomonus 1514 (XV) (14
nekabpst 1960 rona)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210.
<http://www.un.org/documents/ga/res/51/a51r210.htm> (21. listopadu 2013)

Dokumenty soudi

Dokumenty Mezinarodniho soudu:

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening) (Application for Intervention)
[1990] ICJ Rep 9Xhttp://www.icj-cij.org/docket/index.php?sum=390&code=sh&p1=3&p2=3 &case=75&k=0e&p3=5> (13.
cervence 2013).

Legal Consequences of the Construction of a YMallisory Opinion) 2004 <http://www.icj-
cij.org/icjwww/idocket/imwp/imwpframe.htm> (13. ¢ervence 2013).

Case Concerning the Vienna Convention on Consular Relations (Germany YRdgu#e)t for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.

Soudni usneseni jednotlivych zemi:

Cnpasa 3a koncmumyyitinum nodannam Bepxosnozo Cydy Vkpainu wjooo eionogionocmi Koncmumyyii' Vepainu
(koncmumyyitinocmi) cmameri 103, 109, 131, 132, 135, 136, 13@nyuxkmy 1 nyuxmy 2 po3oiny X «lIpukinyesi nonosicenns»,
abszayy wemeepmozo nynkmy 3, absayy uemeepmozo nyukmy 5 posoiny Xl «llepexioni nonosicenna» 3axony Vepainu «lIpo
cydoycmpiii i cmamyc cyoodie», Ne 1-1/2013, KCY 2013.

Zakony a jiné pravni ukony etc.

3akon npo suxonague nposaddicenns 1999 (Bepxosua Pana Yxpaiun). Ogiyiinuil éicnux Yrpainu, 19, 194.

3akon npo euxonague nposadcenns 1999 (Bepxosua Pana Ykpaiun). Ogiyivinuii caiim Bepxosnoi Paou Ykpainu.
<http://zakonl.rada.gov.ua/laws/show/606-14> (21. listopadu 2013).

Lusinonuui kooexc 2003 (Bepxosna Pana Yxpaiuu). Ogiyitinuii caiim Bepxosnoi Paou Yxpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (21. listopadu 2013).

Posnopsoacenns npo cxeanennss Konyenyii cnpusins opeanamu BUKOHAGUOI 61a0U PO36UMKY SDOMAOSHCLKO20 CYCNINbCMEd
2007 (Kabiner MinictpiB Ykpaiun). Ogiyitinuii sicnux Yxpainu, 89, 89.

Odkaz na¢lanek zakoniku, zakona, Konstituce, atd.

Luginonui kooexc, ct. 56, tin. 6 (2003) (Bepxosua Pana Ykpaiun). Ogiyitinuii catim Bepxoenoi Paou Ykpainu. <
http://zakon2.rada.gov.ua/laws/show/435-15/page5> (21. listopadu 2013).
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Become a Contributor for the Journal
EUROPEAN POLITICAL AND LAW DISCOURSE

The Journal is issued 6 times per year.

Articles for publication in the first (February) issue of the journal are accepted until January, 15 and will
be published until February, 28.

Articles for publication in the second (April) issue of the journal are accepted until March, 15 and will
be published until April, 30.

Articles for publication in the third (June) issue of the journal are accepted until May, 15 and will be
published until June, 30.

Articles for publication in the fourth (August) issue of the journal are accepted until July, 15 and will be
published until August, 31.

Articles for publication in the fifth (October) issue of the journal are accepted until September, 15 and
will be published until October, 31.

Articles for publication in the sixth (December) issue of the journal are accepted until November, 15 and
will be published until December, 31.

Deadlines for acceptance of articles to the relevant journal issues are approximate. The editorial board
may arbitrarily change these dates because of the large number of articles in the editorial portfolio. The
dates of journal's publishing are unchangeable: the end of each pair of months.

Requirements to manuscripts
Page Limit is 10 — 30 pages.
The language of articles is Czech, Ukrainian, English, Polish, French and German.

For an article in any language, the following is required in English:
an abstract (700-900 characters), a title of the article and complete data

of an author — full first and last name, academic title,

academic degree, position, and place of employment.

Footnotes are allowed, no endnotes.

Bibliography after the article is optional.

Bibliography should be arranged in accordance with the agreements of the American Psychological
Association (APA).

Illustrations to articles (graphics and images) should be submitted in the TIFF or JPEG format (each
image in a separate file). While preparing illustrations authors should take into account that colour printing
is not available in the Journal.

The editorial board do not register and do not review for publication manuscripts that do not comply
with the aforementioned requirements.

Address for service:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Web: http://eppd13.cz

Mailing Address:
BEROSTAV DRUZSTVO, Vlastislavova 562/15, 140 00, Praha 4 - Nusle
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Samples of bibliography formatting in accordance with the APA (American Psychological
Association) Agreements in comparison to State Standard of Russia and Ukraine 7.1:2006:

1. For reference to a book as a whole:

Bapa6am, 10.I"., laxosa, LI., €Bcees, O.I1., Komicuuk, B.I1., Kymripenko, O.I. [Ta in.] (2012). Korcmumyyitina opucouxyis.
Xapkis: [Ipago.

For reference to page 62:

Bapab6amu, 10.T"., [laxosa, L.I., €Bcees, O.I1., Komicauk, B.I1., Kyumaipenko, O.I. [Ta in.] (2012). Koncmumyyitina opucouxyis.
Xapkis: [Tpaso, 62.

[Reference according to the State Standard: Koncruryniitna ropucaukuis : minpyanuk / FO. I'. Bapa6am, 1. 1. [laxosa, O. II.
€Bcees, B. I1. Konicauk, O. I'. Kymaipenko; B.o. Han. yu-1 "FOpun. akan. Yxpainu iMm. S. Mynporo" ; 3a pexn. FO. I'. Bapa6am, A.
O. CeniBanoB. — XapkiB : IIpaso, 2012.— 165 c.]

Tunnenc, 3. (2005). Yempoenue obwecmea: Ouepk meopuu cmpykmypayuu. 2-e u3i. Mocksa: Akanemuueckuii [Ipoexr.

[Reference according to the State Standard: I'mnnenc D. Yerpoenue obriectBa: Ouepk Teopun crpykrypaiuu / . ['ugenc. — 2-
e m3a. Mocksa: Akagemudeckuii [Ipoexr, 2005]

O6opotos, FO.H. (pen.) (2011). Obwemeopemuueckas opucnpydenyus: yuebuviii kypc: yaeouuk. Onecca: DeHikce.

[Reference according to the State Standard: O6opotos FO. H. Ofmereoperideckast IOpACTIPYICHIHS: yIeOHBIH KypC | yIeOHUK
/ 10. H. O6oporos. — Onecca: ®enike, 2011]

2. For reference to a book as a whole:

Anmong, I'., [Tayann Ix., Ctpom K, [lanton P. (2002). Cpasnumenvras nonumonozus cecoous. Mocksa: Acnekr Ilpecc.

For reference to pages 13-15:

Anmong, I'., ITaysnn Ix., Ctpom K, Janton P. (2002). Cpasnumensnas nonumonozus cezoons. Mocksa: Acnekr Ilpece, 13—
15.

[Reference according to the State Standard: Ammonx I'. CpaBauTenbHas mommtonorus ceronus / I'. Anvonn, Jx. [Taysmn, K.
Crtpom u gp.; cokp. nep. ¢ anria. A. C. bornanosckoro, JI. A. I'ankunoii; nog pen. M. B. Hnbuna, A. 10. Menssunsa. — M. :
Acnexkr IIpecc, 2002. - 537 c.]

Anicos, €.0., Boponosa, JI.K., Kagskanenko, C.T. Ta in. (1998). dinancose npaso: niopyunux. Xapkis: @ipma «KoHcym»,
127.

[Reference according to the State Standard: dinancose npago : migpy4nuk / €. O. Anicos, JI. K. Boponosa, C. T. Kagbkanenko
Ta iH. — Xapkis: ®ipma «Koncymy», 1998. — C. 127.]

3. I'apGy3oB, B.H., [Tonosuy, A.II. (2002). I'yGepnarop mrara: cratyc u nonaomouusi CIIA. Kanaoa: Jxonomuka, nonumuxa,
kynemypa, 7,55-70. [Reference according to the State Standard: I'ap6y3oB B. H. I'ybeprarop nirara: craryc u moaaomouuns / B. H.
I'ap6ys3oB, A. I1. ITonmosnu // CILIA. Kanana : DxoHOMMKa, TOJIUTHKA, KyIbTypa. — 2002. — Ne7. — C. 55-70.]

4. Mlerpummn, O.B. (2000). IIpaBa moxuHn sk GyHAAMEHTANbHA HIHHICTD IPABOBOI JEMOKPATHIHOI IEP>KaBHOCTI. AKmyanvii
npobaemu opmysanns npagosoi oepicasu 6 Yipaini: oo S04 piunuyi Koneenyii npo 3axucm npag ao0unu ma 0CHOGHUX c80000:
Matep. MixkHap. HayK.-IpakT. KoH.: y 2 4. XapkiB, 35-48.

[Reference according to the State Standard: Tlerpuiunu O. B. IIpaBa nronunu sik pyHIaMeHTadbHA LIHHICTH IPaBOBOT
nemokpatudHoi aepxasHocti / O. B. Ierpumus / AkryansHi npo6ieMu popMyBaHHs IpaBoBoi AepxaBu B YKpaiHi: 10 50-1
piunnii KoHBeHIIT Mpo 3aXMCT MpaB JIIOIHHU Ta OCHOBHUX CBOOO/ : MaTep. MikHap. HayK.-lpakT. kKoH}. : y 2 4. —X. : Hau. ropun.
akajn. Ykpainu im. SI. Mynporo, 2000. — C. 35-48.]

5. Topobens, K.B. (2012). Axciocghepa npasa ma it komnonenmu: aBroped. auc. Ha 3700YTTS HAyK. CTYICHS KaHM. IOPH.
Hayk: cren. 12.00.12 «®inocodis mpasa». Oxneca.

[Reference according to the State Standard: T'opo6ers K. B. Akciocdepa npasa Ta ii komrnonenTH : aBroped. Juc. Ha 3700yTTS
HayK. CTyINeHs KaHA. ropui. Hayk : cren. 12.00.12 «®inocodis npasa» / K. B. 'opobers. — Oneca, 2012.]

6. Manxeiim, K. (1994). /Juacnosz nawezo spemenu. Mocksa: FOpuct. [Reference according to the State Standard: Manxeiim K.
JluarHo3 Hairero BpemeHu: mep. ¢ HeM. u anri. / K. Manxeiim. — M. : IOpucrt, 1994. — 700 c.]

7. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Governance. Critical Concepts in Political Sciericép.
405). London, New York.

[Reference according to the State Standard: Rosenau J. N. Governance /
J. N. Rosenau // Global Governance. Critical Concepts in Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol.
1.—P.405.]

8. For reference to a volume:

CucreMaTH4eCKUi CBOJI OCTaHOBICHHH EkaTeprHOCIaBCKOro IyGepHCKOro 3eMckoro cobpanus. 1866-1913 rr. (1914). (7. 1.
1866-1889)Exarepunocnas: Tunorpadus rydbepHckoro 3eMcTsa, 334.

[Reference according to the State Standard: Cucrtemarmueckuil cBox mocraHOBIeHHMH EkarepmHOCTaBCKOTO T'yGepHCKOTO
3eMckoro cobpanms. 1866-1913 rr. — Exatepunocnas : Tunorpadus rybepackoro 3emctBa, 1914. — T. 1. 1866-1889. — C. 334.

9. Laws of the Russian empire (have features of essential elements in comparing to the modern laws):

without reference to the article:

Beicouaiime yrBepknenHoe OoOmiee [lonmoxeHue o KpecThsiHAX, BBIIIENIINX W3 KpemocTHoW 3aBucumoct (1861). Iloanoe
cobpanue 3axornos Poccuiickou umnepuu I, T. 36,0mo. 1,Ne 36657.

230



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 2 Issue 6 2015

[Reference according to the State Standard: Bricouaiitie yrBepxxaernoe OOree ITonoxeHne 0 KpecThsiHAX, BBILESIIINX U3
KkpernocTHo# 3aBucumoctH. 19 despans 1861 r. // TIC3 II. — T. 36. — Ota. 1. — Ne 36657.]

with the reference to an article of the Law:

Beicouwaiime yrepxkaenHoe O6miee [TonoskeHne o KpecThsiHAX, BBIMICAIINX M3 KPEHNOCTHOH 3aBucuMoctH, cr. 27, II, m. 3.
(1861). Iloanoe cobpanue 3axonoe Poccuiickou umnepuu I, T. 36,0mo. 1, Ne 36660

[Reference according to the State Standard: Beicouwaiime yrBepxaenHoe I[lonoxeHne O T'yOSpHCKMX U Ye3IHBIX IO
KPECThHCKUM JenaM yupexxaenusx. 19 despans 1861 r. // TIC3 II. — Ne36660.]

10. Collections of materials of official office work:

Tlocmanoenenus V1 ouepednoco Examepunociasckoco 2y6epHcKoeo 3emMckoeo codparnus ¢ 28 okmsabpsa no 12 nosbps 1872
200a (1873). Exarepunocnas: B tunorpadun rybepuckoro npasienus, 153-156.

[Reference according to the State Standard: ITocranosnenust VII ouepemnoro EkaTepHHOCIABCKOTO I'yOEpPHCKOTO 3€MCKOTO
cobpanus ¢ 28 okTs0ps mo 12 HosOpst 1872 roma. — Exarepunocnas : B tunorpadun ry6epuckoro npasnenus, 1873, — C. 153—
156.]

11. For referring to materials of websites, a reference includes name of the author, the title of webpage, the title of website (in
italics), the address of website (URL) given in symbols <>, and possibly the date of last visit to website in parentheses:

Monteckbe  III.  W30pannble  mpomsBeneHus. O jgyxe  3aKOHOB.  Diekmpounas — oubnuomexa  DOOKZ.ru.
<http://bookz.ru/authors/montesk e-6arl_-lui/montes01/1-montes01.html> (2013, November, 21)

MammnoBcbka, O. Illomo HaragpHEX mIpoOJIeM YIOCKOHAISHHS MirpamiiiHoi nonituku nepxkasu. Oiyitinuii  caum
Hayionanvnoeo incmumymy cmpameziunux docnioxcens npu Ilpesudenmosi Yxpainu. <niss.gov.ua> (2014, rpynens 21).

12. References to legislative acts and legal documents:

Treaties

International Covenant on Civil and Political Rightsdopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (2013,
November, 21)

Medicoynapoonuiii nakm o 2padicoanckux u noaumuyeckux npagax (IpuHAT 16 nexadbpst 1966 roxa, BeTynui B cuiy 23 MapTa
1976 roma) 999 Co6opuuk morosopoB OOH (MIIITII). <http://www.un.org/ru/documents/decl conv/conventions/pactpol.shtml>
(2013, November, 21)

For reference to an article in a Convention:

International Covenant on Civil and Political Rightsdopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-I-14668-English.pdf>
(2013, HOs16pB, 21)

Pesomomist 2061 (yxBasmena 25 mumus 2012 poxy) PB OOH. <http://zakon4.rada.gov.ua/laws/show/995 k87> (2013,
November, 21)

Bilateral Treaties:
Yeooa mixc Kabinemom Minicmpie Ykpainu ma Ypsaoom Pociiicokoi @edepayii npo cnigpobimnuymeo 6 canysi agiayitinoco
nowyky i pamyeanns (Yrogy 3atBepmkeno ITocranoBoro KM Ne 1094 Bix 28.11.2012) (npwmiinsra 28 mucromana 2012 poky,
Habpaua ynHHOCTI [y1st Ykpaiuu 18 mororo 2013 poky). Ogiyitinuii éicnux Yrpainu, 29, 130.
Agreement Concerning the Sojourn of Refugees within the Meaning of the Convention Relating to the Status of Refugees
(Geneva Convention of 28 July 1951 and Protocol Relating to the Status of Refugees of 31 January 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 July 1975) 985 UNTS 303.

ILO Recommendations:

MOT Pexomennarms Ne 195 (O pa3BuTuu JIOICKHX PECYypcoB: 00pa3oBaHKe, IOArOTOBKA KapOB U HEMpepbIBHOE 00yueHue) (92
ceccusi [enepanbHoit  koHpepenumu MOT, 17 wmions 2004 roma). Odpiyinuii  cauim Bepxoenoi Paou  Vkpainu.
<http://zakon4.rada.gov.ua/laws/show/993 532> (2013, November, 21).

UN Documents

Jlekmapamnyst 0 NMpeRoCTaBICHUH HE3aBHCHMOCTH KOJIOHHAIBHBIM cTpaHaM U HaponaM, 'A OOH Pesomonus 1514 (XV) (14
nekabpst 1960 rona)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210. <http://www.un.org/documents/ga/res/51/a51r210.htm>
(2013, November, 21)

Judicial Documents

ICJ Documents

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening) (Application for Intervention)
[1990] ICJ Rep 92<http://www.icj-cij.org/docket/index.php?sum=390&code=sh&p1=3&p2=3&case=75&k=0e&p3=5> (2013,
July, 21).

Legal Consequences of the Construction of a WalAdvisory Opinion) 2004. <http://www.icj-
cij.org/iciwww/idocket/imwp/imwpframe.htm> (2013, July, 21).

Case Concerning the Vienna Convention on Consular Relations (Germany \(R¢§égst for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.
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ECHR Cases:

(before Oct. 31 1998)

Delta v. FrancgArticle 50), 30 January 1990, § 38, Series A no. 191-A

Allenet de Ribemont v. Fran¢aterpretation), 7 August 1996, § 17, Reports of Judgments and Decisid@86-I11

Garnieri v. Italy, no. 22256/88, Commission decision of 18 May 1992, unreported

(beginning November 1, 1998)

Campbell v. Irelangno. 45678/98, § 24, ECHR 1999-11

Campbell v. IrelandGC], no. 45678/98, § 24, ECHR 1999-1I

Campbell v. Irelanddec.), no. 45678/98, ECHR 1999-11

Campbell v. Irelanddec.) [GC], no. 45678/98, ECHR 1999-11

Campbell v. Irelandpreliminary objections), no. 45678/98, § 15, ECHR 1999-11

Campbell v. Irelandjust satisfaction), no. 45678/98, § 15, ECHR 1999-1I

Judgements of National Courts:

Heno o npoeepke KOHCMUMYYUOHHOCMU NONONCeHUli Yacmu nepeoti cmamwvu 237 Yeonosno-npoyeccyanvHo2o Kodekca
Poccuiickoii @edepayuu 6 cesasu ¢ dcanoboii epasxcoanuna Pecnybnuxu Yzbexucman B.T. I'adaesa u 3anpocom Kypeanckozo
obnacmnoeo cyoa (nocranosienue), Ne 16-I1, KC P® 2013. <http://www.consultant.ru/document/cons_doc LAW 148711/>
(2013, November, 12).

Cnpasa 3a xoncmumyyiiinum nooauuam Bepxosnoeo Cyody Vxpainu wooo eionosionocmi Koncmumyyii  Yrpainu
(konemumyyitinocmi) cmamen 103, 109, 131, 132, 135, 136, 1379nynuxmy 1 nynkmy 2 po3oiny X «lIpuxinyesi nonosicenns,
absayy uwemeepmoeo nynkmy 3, absayy wemeepmoeo nynkmy 5 posoiny Xl «llepexioni nonodcenus» 3axony Ypainu «lIpo
cyooycmpiii i cmamyc cyoodie», Ne 1-1/2013, KCY 2013.

Laws and so forth

3akon npo suxonasue nposaddcenns 1999 (Bepxosua Pana Ykpaiun). Ogiyiinui éicnux Yrpainu, 19, 194.

3akon npo euxonasue nposaodicennss 1999 (BepxoBHa Pama Vkpainum). Od¢iyiinuii caiim Bepxosenoi Paou Yxpainu.
<http://zakonl.rada.gov.ua/laws/show/606-14> (2013, November, 21).

Luginonuu  kooexc 2003  (BepxoBuma Pama  Vkpaiuu).  Ogiyitinuti  catim  Bepxosenoi  Paou  VYkpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (2013, November, 21).

Posnopsioocennss npo cxeanenus Konyenyii cnpusnis opeanamu 6UKOHABYOI 140U PO3BUNIKY SPOMAOSIHCHKO20 CYCNiIbCmed
2007 (Kabiner MinictpiB Ykpaian). Ogiyitinuii sicnux Yxpainu, 89, 89.

Reference to an article in a Code, Law, Constitution, etc.

Luginonuu rooexc, cr. 56, rin. 6 (2003) (BepxoBua Pama VYxkpaium). Odiyitinuii caum Bepxosnoi Paou Yrpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/pageS> (2013, November, 21)
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