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Penakuiiina nmoJsitnka
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MpaBy, HAIIOHAJILHOMY TIpaBy €BPOIEHCHKHUX KpaiH, MOJITUYHINA HayIll, MDKHAPOIHUM BigHOCHHAM. Jlo
myOumikanii B )KypHaJli IpUUMAIOThCsl CTaTTI BUCOKOT SIKOCTI, SIKi MPEACTAaBIISIOTh BayKIMBUI 1HHOBALIIHHUH,
TEOPETHYHUH, KOHIENTYAIbHNH, METOIOJIOTIYHIH Ta eMITIPUYHAN BHECOK Y BiATIOBIAHUX TATy3X HAYKH.
JKypHan BUKOPHUCTOBY€E CHCTEMY aHOHIMHOTO PEIICH3YBaHHS 3 METOIO BepHdikailii HayKoBOT SIKOCTI cTaTei.

€sponeticokutl NOAIMUKO-NPABOGULL OUCKYPC OCOOJIUBO 3aI[iKaBJICHUN B MIKIUCIUILTIHAPHUAX
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INTERNATIONAL LAW AND INTERNATIONAL RELATIONS

Borys Babin, Doctor of Laws

Agent of Ukrainian Government before the European Court of Human Rights
Eduard Pleshko, PhD in Law

Chief of Section of Military Prosecution Office of the Southern Region of
Ukraine

UNIVERSAL JURISDICTION AS A TOOL OF RUSSIAN
AGGRESSION IN UKRAINE

Article contains the analysis of usage the principle of universal jurisdiction by modern Russian
investigative practice and legal doctrine for events of Ukrainian-Russian war conflict. Authors
establish real impact of international agreements in the field of international humanitarian law
on the applicability of universal jurisdiction; they establish also real legal meaning and content of
international non-contractual documents that are mentioned by Russian authors for their own
reasoning. Previous Russian legal doctrine for possibility of the bringing criminal charges on the
basis of universal jurisdiction is examined.

Key words: aggression, crimes against humanity, criminal procedure, international humanitarian
law, universal jurisdiction, war crimes.

The Circumstances of Application of the UniversalsHiction Principle
by the RF and Attempts of Its Scientific Justifarat

After the beginning of Russian aggression in Uleaiaimed to intensify foreign and domestic
political pressure on Ukrainian people and chosen authority, in the corresponding propagandanfitbe
Russian Federation (RF) there was repeatedly mesdithe thesis about war crimes, allegedly comdhitte
by the Ukrainian Army and law enforcement servicenagainst civilians in the area of anti-terrorist
operation.

The corresponding authorities of the RF, first bbftlee Investigative Committee, have initiated a
number of criminal proceedings on this matter, @imppermost on criminal qualification of actionstioé
highest public officials of Ukraine, people’s ddpst of Ukraine, public figures etc. Special struatu
subdivisions in the Investigative Committee of IRE (ICRF) were created to conduct these criminal
proceedings. At the same time it obviously requisddleast some justification of the extension of
jurisdiction of the RF to events in Ukraine in wiitthe RF did not take part”.

As far as the foundation thesis of the Russiangapda has been and remained the statement that
the conflict in Ukraine after the annexation of amea peninsula had purely domestic character, th
justification of the very possibility of extensi@f Russian criminal jurisdiction on the events ikrélne in
the circumstances of such “domestic” conflict haddime an apparent task for the Russian legal dectri

That's why by a strange coincidence in autumn af42@ number of Russian periodicals have
published materials on this subject, which had tedilthe arguments of the ICRF, stated in the
corresponding criminal cases. Published in autufri#®®4, “The Criminal Case on War crimes in Ukraine
On Which Grounds It Was Initiated in Russia?” bgpfessor Alexander G. VolevofZUkraine: the Civil
War and the Trample of the International Law by &ikian Armed Formations” by Professor
lvan I. KotlyaroV, “Armed Conflict in the Southern East of Ukrainedathe International Criminal Law”

! Bonepons, A.T. (2014).Yron0BHOE J€I0 0 BOEHHBIX MIPECTYILIEHUSAX B YKpauHe: Ha KAKOM OCHOBAHUH OHO
B030YxaeHO B Poccun? Kpumunonoaus: euepa, cecoous, 3asmpa, 3 (34),52-57.

2 Kotnsapos, U.U. (2014).Ykpanua: rpaskiaHckas BOWHA H IONPAHHE MEKIyHAPOIHOTO PaBa YKPAHHCKHMH
BOOpYx€HHbIMU popmupoBanusamu [[Ipotus GanaepoBumHsl]. Ilorumuueckoe npoceeujenue. Opean
Kommynucmuuecxoit napmuu Poccuiickoi @edepayuu, 5 (82),100-118.



by assistant Professor Pavel V. Volosyake the briefing articles of Russian authors, Whiontain the
corresponding argumentation.

A.G. Volevodz justifies the initiation of crimingkoceedings on the events in Ukraine by the ICRF
through the principle of universal jurisdiction (wersality), which is “the ability of a Court of grState to
bring to trial persons for crimes, committed beydhd boundaries of its territory, not connectedhe
State of citizenship of the suspected person dimv; or an oppression of the own national intere$the
State”. A.G. Volevodz admits that the principleusfiversality “is usually applied on the groundspodcise
treaty provisions, otherwise it is used rarely.isibelieved that this principle should be used anlgases
of commitment of serious crimes and inability omiliingness of a State to appeal to the prosecuifiia
jurisdiction covers this offence on the groundshef common principles of jurisdiction”.

Herewith A.G. Volevodz thinks that in the RF “thesgibility to use this principle is enshrined in
the norm of part 3 of article 12 of the Criminald@o(CC) of the RF on the possibility of applicatmithe
rules of this Code to foreign citizens and persaitout citizenship, who do not permanently resiu¢he
RF in cases, provided by international treaties3siBes, A.G. Volevodz gives a number of internation
multilateral treaties, which on his opinion “dirlgctenshrine... the legal institute” of “universal
jurisdiction”, including to such treaties the Geagvonventions 1949 and the Additional Protocolsd &
to these Conventions 1977. Onwards, based on iatiwm about a number of incidents that allegedly
occurred in the conflict zone, distributed in thesBian media by the representatives of the ICRF (!)
A.G. Volevodz appraises them as violations of then&a Convention for the Protection of Civilian
Persons in Time of War 1949 and the Additional &ot Il on protection of victims of armed confliaté
non-international character 1977, committed by dentified members of the Armed Forces of Ukraing an
armed members of the so-called “National Guardkrgime” and “Right Sector”.

Such violations are classified by the author awar‘crime” and it is claimed that “investigation of
these crimes are not carried out in Ukraine andvérg issue of criminal responsibility of perpetrt of
war crimes is not raised”. Therefore, according\i@. Volevodz, “these war crimes are committed wigri
an armed conflict of non-international characted the right of the RF to exercise its universakiliction
for these actions is based on international huragait law”.

Also A.G. Volevodz recalls the legal practice ardune world on the use of universal jurisdiction,
eight examples all in all, in which courts of Eueap countries (the UK, the Netherlands, Denmark,
Switzerland), which supposedly had no relatiorhi rielevant conflict (Bosnia, Congo, Afghanistaaz&
Strip) condemned the perpetrators of war crimesy Wed in those states by that time. A.G. Volevodz
refers to the practice of the European Court of BlunRights (ECHR) as well, which recognizes the
principle of universal jurisdiction, particularljhe decisions of the ECHR of 2007 in the case ‘idorg.
Germany” and of 2009 in the case “Ould Dah vs. €gan

A.G. Volevodz claims for recognition of universalirigdiction in the modern doctrine of
international law, referring to the Princeton Pijhes of Universal Jurisdiction, 2001 and the Retoh on
Universal Jurisdiction of the Institute of Interimatal Law (Institute de droit international, IDIP@5, as
well as “the Report of the UN Secretary General Vé&age and Application the Principle of Universal
Jurisdiction” in 2013 and the previous Report & N Secretary General”. Also Professor A.G. Voti/o
argues that “international law does not impose @mhibition on the implementation of this [univdisa
jurisdiction in absentia— in the absence of the suspect or the accuseldeirstate, which carries the
proceedings in the criminal case”.

In contrast to the arguments of A.G. Volevodz, matlons by Professor I.I. Kotlyarov firstly
contain the statements of author’s vision of thesea and course of the armed conflict in Eastemail,
accusations against the authorities of Ukraine émcenary, use of chemical weapons and “the poldics
genocide”. Also I.I. Kotlyarov states that “Ukraidering the hostilities in the Southern East viesastate
sovereignty and territorial integrity of the RFUsfifying it with shelling of the territory of theF from the
territory of Ukraine.

This author believes that “the government of Ukeasunwilling to lead the civil war by the rules,
i.e. under international humanitarian law... and iscikditing the militias, calling them “separatists
“terrorists™, which, according to I.I. Kotlyarowontradicts the laws of Ukraine (). By restoringhmerous
historical examples I.1. Kotlyarov justifies notetltoncept of universal jurisdiction as such, budvaball

! Bonociok, ILB. (2014).BoopyxeHHbI# KOHPIUKT HA FOr0-BOCTOKE YKPAaUHBI M MEXKIYHAPOIHOE YTOJIOBHOC
npaBo. Becmuux Tambosckoeo yHusepcumema. I ymanumapuwie nayku, 11 (139),211-217.



the possibility of criminal liability of individual for committed war crimes. In particular, he ndtest the
belligerent Member-States of the Hague Conventiothe Laws and Customs of War on Land 1907 “have
to prosecute persons who violate the laws and msstd war in the national courts or transfer cadehis
kind to the bodies of international justice by tleemes”. I.I. Kotlyarov summarizes the analysis of
experience of conviction of individuals for war rogs with the following thesis: “in this respect the
position of the RF to collect in due course evidenn individual defendants in Ukraine is quite ifiest”.

He notes that “the Investigative Committee has nmsgcute those responsible for organizing “punitive
operations”, those who take part in them and thids® “give orders and finance killing the civiliaris”

In his turn, P.V. Volosyuk considers the fact o threach of norms of international law by the
authorities of Ukraine proven and explores the ipdig of initiation of criminal proceedings of #se
offences by the ICRF primarily through the analysis the criminal legislation of the RF. Thus,
P.V. Volosyuk points out that “partly” part 3 oftiate 12 of the CC of the RF allegedly said that$&ian
criminal law is applicable to foreign citizens arpons without citizenship, who do not permanergiide
in the RF, and have committed socially dangerows, aecognized as crimes under international crmin
law, regardless of where they occurred and citizgnfationality) of guilty persons”. Also, this tor
proposes his own original interpretation of arti@®6 of the CC of the RF “Application of prohibited
means and methods of warfare”.

Trying to justify the thesis about violations otemational humanitarian law by Ukrainian military
servicemen, P.V. Volosyuk gives the ECHR rulingajlev and others vs. Russia” in 2005 in which the
ECHR admitted killing 46 and wounding 53 Chechdiagers, used as human shields, by soldiers of the
RF legitimate, but pointed to the violation of thenciple of proportionality, because the force diseas
not strictly appropriate to the objectives pursuedaddition to that P.V. Volosyuk accuses Ukranfieise
of mercenaries and thoroughly justifies the crirhenercenary.

Summing up his proposals, the author notes thassRua criminal law can be fully realized to
Ukrainian military and civilian superiors, despiteeir official status and immunities for violatioof
universally recognized norms and principles of imé¢ional humanitarian law”. However, P.V. Volosyuk
notes that “while the legal basis for criminal resgibility under international criminal law is ajgable to
such categories of individuals, it is about padtievill and, most importantly, the desire of intational
governmental organizations it is difficult to arjue

These thoughts of Russian authors about the pligsibf using the principle of “universal
jurisdiction” by the RF were depicted in the crimircases initiated by the ICRF against citizenkifaine
for their actions allegedly committed in Ukraind,which the alleged victims became other citizehs o
Ukraine. This follows at least from the public staents of the ICRF and from the materials of “retgle
submitted by the ICRF on these criminal cases t@ldlan law enforcement bodies. Therefore thesgethe
need to be rated for their objectivity and comptamvith international and national law, accumuldesgl
doctrine on these issues. To achieve this, we tesdlve the following problem:

to establish the real impact of international agrexts in the field of international
humanitarian law on the applicability of univergaisdiction;
to establish a real legal meaning and content @fmational non-contractual documents
that are mentioned by Russian authors for their @asoning;
to examine the national practice of bringing criaticharges on the basis of universal
jurisdiction.
International Treaties and the Issue of Univergaisdiction

References of Russian authors to the Conventi@tivelto the Protection of Civilian Persons in
Time of War (IV Geneva Convention) of August 1249%re not accompanied by an indication of the
specific rules of the agreement, which would diseptovide for the possibility of prosecuting vitians of
the Convention in third countries through the aggilon of universal jurisdiction. In addition, aif the
authors claim about the alleged “inner nature™haf tonflict in Eastern Ukraine. If conditionallyrag with
this statement, extremely doubtful though, it sddug noted that to the question of internal cotsflanly
article 3 of the Convention is dedicated, whicltagnmon to all four Geneva Conventions. According to
the norms of this article, in case of armed copfihich does not have an international character a
occurs in one of the Member-States, each parthéocbnflict must at least apply some provisions on
humane treatment (prohibition of murder, degradiagtment, etc")

! Convention (IV) relative to the Protection of Giah Persons in Time of WaGeneva, 12 August 1948CRC
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The rules of this article do not say anything abitvet mechanisms of punishment for failure to
fulfill these prescriptions or about any possitakt of extending to these issues other rules of the
Convention, in particular its article 1, which &ferred to by these Russian authors. Indeed, iRtissian
translation this article obliges states not onlyespect, but also “to enforce respect” the Congantvhich
is repeatedly mentioned by Russian authors. BtitarEnglish text of the convention mentioned phiase
meaning “to ensure respect”’, in French-speakinga—fdire respecter” (“to ensure respect”) having
substantially different semantic load, and reflddgtethe official Ukrainian translation f6tpumysarucs ta
3abe3neuyBaTh qoTprMaHHs 1iei Konsenuii”). Besides, under article 150 of the Conventiowats adopted
in English and French, both texts on which are entih, i.e. have the advantage in any controveissales
on the content of the convention.

It should be added that articles 146 — 149 of th&Eneva Convention provide a mechanism for
establishing effective penal sanctions for persehs commit or order other people to commit any®esi
violation of the Convention. All Member-States urtdke “to track down the persons accused of having
committed or in ordering to commit such serioudations”, and “to bring such persons, regardlestheir
nationality, to trial in their courts”. But theseles contain no direct references to their distidvuto
internal conflicts, as provided in article 3 of t@@nvention. However, even this duty consists afly
searching persons, who have already been chameédad in identifying such persons; actually itemsfto
the possibility of persecution of identified andlicted war criminals in terms of international dastf and
not the possibility of arbitrary charges by relewvtdird countries.

Article 149 of the Convention generally indicatbattthe investigation in a manner that is decided
between the interested parties, concerning angedl@iolation of the Convention can be made onlyhen
“request of a belligerent party”. Comparison ofstprescription and the rules of article 146 indésathe
difference of procedures to identify war criminalsd the investigation of the circumstances of csime
committed by them (article 149), and the perseautiorevealed war crimes and bringing guilty pesstm
justice (article 146). However, there are some t®about the possibility of the RF to effectiveppdy the
IV Geneva Convention at all. The fact is that dgrihe signing of the Geneva Conventions by the USSR
representatives of this state have made resergatimhich were then confirmed when ratifying the
Convention by the Presidium of the Supreme Couwfdihe USSR on April 17, 1954 and the Decree of the
Supreme Council of the Ukrainian SSR on July 3,418&spectively (the RSFSR did not join to these
conventions separately)

In reservations, among other things, it was st#tat “the Convention does not apply to civilians
who are out of the occupied territories, which it does not fully meet the requirements of huityan
It is obvious that in terms of internal conflicetie can be no legal regime of occupation, andithtiearly
implies that the USSR at least did not considermwacceding to this Convention, the possibilityusing
its provisions in domestic conflicts. The specifiedervation was not withdrawn by the USSR autiesrit
up to its collapse; the authorities of the RF hensxde no steps on this matter yet; at the same time,
Ukraine this reservation was withdrawn by the LdWebruary 8, 2008k 3413-I\~.

It should be added that according to part 3 otlertl of the current Federal Law “On International
Treaties of the RF” it “extends to internation&dties in which the RF is a party as a State-assighthe
USSR”, without any interpretation of this thesis establishing any certain legal framewbrRfter the
collapse of the USSR the Foreign Ministry of the BRFnote of January 13, 1992 declared that the RF
“continues to fulfill the rights and obligationsising from international agreements concluded by th
USSR”; in this note, the Foreign Ministry requestéd consider the RF as a party to all internatlona
treaties instead of the USSRThis legal structure is unusual for internatiokaay; although in general the

official web-site <https://www.icrc.org/ihl/385ec082b509e76¢c412561B3:636d/6756482d86146898¢
125641e004aa3c5> (2015, August, 05).

Y Vkas npo pamudpixayiio XKenescorux konsenyiii 6io 12 cepnus 1949poxy npo saxucm scepme gitinu 1954
(IIpe3unis Bepxosuoi Pagu Ykpaiucekoi PCP). Ogiyitinuii catim Bepxoenoi Paou Yxpainu. <http://zakon4.
rada.gov.ua/laws/show/14-93> (2015, August, 05).

2 3axon npo 3usAmMms 3acmepedicenb Ykpainu 00 JKenescbKkux KoH8eHYill npo 3axucm xHeepma gitinu 6io 12
cepnus 1949poxy 2006(Bepxosua Paxa Ykpaiuu). O¢iyitinuii catim Bepxoenoi Paou Yxpainu.
<http://zakon4.rada.gov.ua/laws/show/3413-15> (2@&LEust, 05).

3 Dedepanvhbiii 3axon o mearcOyHapoOHbLx do2osopax Poccutickoii edepayuu 1995(IocynapcTBeHHOE
cobpanue). <http://base.garant.ru/10103790/> (2015, Augiss},

* Homa Munucmepcmea Hnocmpannwix [Jen Poccutickoii @edepayuu om 13sansaps 1992200a (1992).
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issue of the RF as a possible assignee to the WS®Ry broad and debatable, it should be mentidhed
it is Ukraine which consistently does not recognim RF as an assignee of the USSR. Therefordueaha
and completely unresolved issue of legality ofinégional treaties of the USSR as internationadttes of
the RF from the point of view of Ukraine arises.
A similar situation exists with the Additional Poabl Il to the Geneva Conventions, to which the
USSR joined by the Resolution of the Supreme Cduriche USSR on August 4, 198@ 330-1, and the
Ukrainian SSR — by the Decree of the Presidiunhef$upreme Council of the Ukrainian SSR on August
18, 1989Ne 7960-XI. In Soviet Union’s level Protocol’s ratificatiomgredure was carried out in violation
of articles 11, 15 of the USSR Law of July 6, 19T Procedure of Conclusion, Implementation and
Denunciation of International Treaties of the USSBY which that ratification had to be carried out
exclusively in the form of a decree of the Preswiaf the Supreme Council of the USSR and not the
resolution of this Coundil
Also, the rules of article 3 of this Additional Pwool should be brought here, as it “develops and
supplements article 3, common to all the Genevav@ations, without changing the existing conditiafs
its application”. This article of the Protocol caimts the following provisions: “nothing in this Rocol
shall be invoked for the purpose of affecting tlwweseignty of a State or the responsibility of the
government, by all legitimate means, to maintaimesestablish law and order in the State or tortktbe
national unity and territorial integrity of the S#%. According to part 2 of this article “nothing ihis
Protocol shall be invoked as a justification foreimvening, directly or indirectly, for any reasomatever,
in the armed conflict or in the internal or extdrafairs of the High Contracting Party in the tery of
which that conflict occurs”. One can hardly consitteese rules, common for the Geneva Conventions on
the Rules of Internal Conflicts, as a basis for afséhe principle of universal jurisdiction in tipeosecution
of perpetrators of war crimes.
Accordingly:
the IV Geneva Convention provides for universalsjiction exclusively for cases of
investigation and prosecution of war criminals nigkeed in armed conflict of an international chetex;
the rules of the Geneva Conventions of 1949 anid Adslitional Protocols do not foresee
any possibility of universal jurisdiction for warimes in armed conflict of non-international chaeac
conversely, the documents warn other countries fierfering in the affairs of the state, wherelsac
conflict took place;
in 1949 — 1991 the USSR considered the IV Genevav€@dion as an instrument
applicable only in international armed conflictsden the occupation; the modern RF has positiorssdf it
as an assignee to the USSR on the implementationterhational agreements and the USSR officially
changed its position on the appropriate applicatioime Convention;
in general, the position of the RF on the possipilbf fulfilment of international
agreements regarding Ukraine without the consemtefatter is shaky because of that Ukraine dats n
recognize the status of the RF as an assigneeed85R in terms of imperfections such status froen t
standpoint of the theory of international law.
Everything said above does not let one agree wihdference of the mentioned Russian authors to
the rules of the Geneva Conventions 1949 and Additional Protocols as the legal basis of applildsb
of the principle of universal jurisdiction of theFRwith “investigating war crimes” allegedly comneitt
during the “internal” armed conflict in Ukraine. @uuse is possible only in conditions of internadio

Junnomamuveckuii secmuux, 2-3, 34.

! Vias npo pamugixayiro /Jooamrkosozo npomoxony 0o JKenescokux konsenyiii 6io 12 cepnna 1949p., wo
CMOCYEMBCS 3AXUCTY HCEPME MINCHAPOOHUX 30poiiHux kougaixmie ([Ilpomoxon 1), i Jooamkosozo
npomokoay 00 Jenescokux konsenyitl 6i0 12 cepnus 1949p., o cmocyemocs 3axucmy sxncepme 30pOotHuUxX
Kougrixmie nemiscnapoonozo xapaxmepy (Ilpomoxon I1) 1989 (Ilpesuaist BepxosHoi Pagu Ykpaincekoi
PCP). Ogiyiiinuii caiim Bepxosnoi Paou Ykpainu. <http://zakon4.rada.gov.ua/laws/show/7960-11> 5201
August, 05).

2 3aKon 0 nopsAdKe 3aKIOYEHUs, UCIOTHEHUs U OCHOHCAYUU MEeACOYHAPOOHbIX Vo2060pos CCCP 1978
(Bepxosusiii coer CCCP). <http://pravo.levonevsky.org/bazazru/texts22537.htm> (2015, August, 05).

® Protocol Additional to the Geneva Conventions ®f&ligust 1949, and relating to the Protection aftivtis of
International Armed Conflicts (Protocol 1), 8 Jut@77.1CRC official web-site
<https://www.icrc.org/applic/ihl/ihl.nsf/Treaty.x8documentld=D9E6B6264D7723C3C12563CD002D6CE4
&action=open Document> (2015, August, 05).
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armed conflict. That is whyhe ICRF by referring to the relevant provisionstioé Geneva law thus
recognizes the RF agde factoparty to the conflict in Ukraine.
International working papers on the issue of undajurisdiction

It is necessary to examine the content of inteonafi non-contractual documents on universal
jurisdiction, mentioned by Russian researcherst @f all the Princeton Principles of Universaliddiction
(PPUJ). The PPUJ as a document were “the resutuofying of international legal norms in the figlfl
universal jurisdiction by various scientists angherts within one year”. The initial draft of the BPwas
prepared by Professor M. Cherif Bassiouni. It wiasuksed at Princeton University on November 1Q,—- 1
2000 by a group of scientists who presented workiagers on various aspects of universal jurisdictio
Drafting Committee helped to remake project, wHatler was sent with revised working paper to a grou
of Iawy;ars which gathered at Princeton on Janu&ry 27, 2001 and approved the PPUJ (not unanimously
thoughJ.

Then the PPUJ were proposed for consideration byUN through the verbal note from the
Permanent Mission of Canada and the NetherlandsetdJN Organization (UN document A/56/677 of
December 4, 2001); no decisions on approval oudson of the PPUJ were approved by the UN. In the
same note verbale it was mentioned that the PP&& “§jood basis for the analysis of the concept of
universal jurisdiction and that other Member-Staté be interested in further study of the issues
contained in the document” and that “due to theagrof the Principles in the international commyait
great opportunity to continue the discussion orvensial jurisdiction can appear”. Hence the provisih
the PPUJ to the world community emphasized thamirghry nature of the document, which was seen as
the start of processing the relevant doctrine, hoit as its objective reflection or incorporation of
international custom or practice in this area.

That is why in the introduction to the PPUJ the HNgh Commissioner for Human Rights Mary
Robinson stressed that “the process of laying afoewdation for the principle of universal juristian is
developing. However, this does not mean that tlexotse of universal jurisdiction is a simple quasti
There are significant practical and legal probleaasociated with the use of this principle”. It'srdhdo
disagree with this official position of the UN afial about the PPUJ; on the merits, the very excaef an
appropriate introduction to the project documertjclv is the PPUJ, can be explained by the factttieat
authors of the PPUJ studied the universal jurigmhigbrinciple at the request of the UN.

In the Introduction (task) to the PPUJ it is statleal if in the problem of addressing jurisdiction
“there is no binding, national courts may, howevexercise jurisdiction under international law over
crimes of exceptional gravity which affect the fantental interests of the international communityaas
whole”. Further it is stated that “when nationaluds exercise universal jurisdiction appropriately,
accordance with internationally recognized stanslafdaw, they are defending not only their owrerasts
and values, but also the basic interests and vabliethe international community”. So the key to
understanding universal jurisdiction by the authofsthe PPUJ is its interpretation as protectioa th
interests of the international community againstaie attacks, not as the right of a state to ptats own
interests in terms of violation of internationaivla

However, in the introduction to the PPUJ it is etiathat “the practice of execution of the universal
jurisdiction principle by the courts is inconsigteimcoherent and difficult to understand”. Thehaurs of
the PPUJ conducted its analysis in circumstancesenmne International Criminal Court (ICC) has athe
been established the Rome Statute, but it has ebtbggun to act, because of its “unprecedented
opportunity to bring to justice some of those aecusf serious crimes under international law” wils s
unresolved in the future. Today, in actual practieelCC a legal reality, of course, changed.

Certain rules of the PPUJ are worth additional uSsing. Thus, according to part 2 of principle 1
of the Princeton principles of universal jurisdietj the principle of universal jurisdiction can éeercised
by a competent and ordinary judicial body in thet&tin order to judge a person duly accused of
committing serious crimes under international I@ngvided that the person stood before such a jaidici
authority (i.e. prosecutiom absentiais not provided by the PPUJ). According to prinei@l of the PPUJ,
only in cases of serious crimes under internati¢ena| national courts may invoke universal jurisidic,
even if in their national legislation there is mpeopriate provision.

! Princeton Principles on Universal Jurisdictipannex to the note verbale dated 27 November, 2004 the
Permanent Missions of Canada and Netherlands tolkhadressed to the Secretary-General (A/56/674 on
December, 2001N official web-site<http://www.un.org/documents/ga/docs/56/a5667 {8015,
August, 05).
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Also principle 8 of the PPUJ refers to a situatwhere disputes between States regarding
jurisdiction over any person exist. In these ca&glken the State, which is in the possession ofpirson,
does not have any grounds for jurisdiction othentthe principle of universality”, this State, soly the
question whether to prosecute or to give a pers@nbther State, should explain its decision basethe
analysis of the established in the PPUJ complégrai

Among these criteria are: the place of the offerdtizenship of alleged perpetrators, the
relationship between the applicant State and piagdalie performer, crime or victims, convenience aftigs
and witnesses, availability of evidence in the s=gimg State, interests of justice etc. This ingpheathors’
of the PPUJ understanding of practical problemzriofie investigation by the authorities of the Statéch
does not have at the disposal of relevant withnegsédence, etc. (the possibility of prosecutiorpefsons
in the State that does not control the person Hgtiganot mentioned the authors of the PPUJ).

But of particular importance to us is part 1 ofnpiple 10 the PPUJ, in which a request for
extradition on the basis of universal jurisdictioan not be granted if “there is a probability thia¢
extradited person will undergo ostentatious caurtvhich there will be violations of internationalle of
law, and thus any satisfactory guarantees of theraise are not represented”. Such waiver must tead
the proceedings in the State that has refusedu® @iperson or in a third country which guarantees
impartiality of the process. Consequently the argtlud the PPUJ were aware of the threat of patidition
of the principle of universal jurisdiction and tpessibility of its misuse by States for their owolifical
interests.

Principle 14 of the PPUJ provides that in a sitwatiof dispute between States on the
implementation of universal jurisdiction it hashie settled at the International Court of Justi@ndihg a
decision on the disputed issue a States seekiagaiwise universal jurisdiction can not detaindbeused
or seek his detention by another State, unless ibex reasonable escape danger and there issunadde
means to ensure that this person really will baugind to justice in the State which seeks to exerits
jurisdiction. Principle 12 of the PPUJ containsreggription to the States to include provisionsuniversal
jurisdiction “in all future agreements and protacod the existing agreements on serious crimesrunde
international law”, from what the position of thethors, at which existing agreements on relevaribge
crimes (especially the Geneva Conventions 1949 thedProtocols thereto) do not provide for such
jurisdiction, can be understood.

At the same time Commentary to the PPUJ prepare8téyen W. Becker led by Prof. M. Cherif
Bassiouni and supported by Stephen Macedo, Stephéxman and others it is noted that “there are
strong fears that some States will abuse univepsasdiction to carry out politically motivated
persecution”. As these researchers stated, “cogaygrnments and prosecutors will try to blameHeads
of a State and other senior officials of the Statéth whom they have political differences” and “a
powerful State may seek release of their own leadlem responsibility, while trying to judge others
ignoring the basic postulate, according to whicluads) should be treated equally”. The course of
Ukrainian-Russian conflict, unfortunately, show® tloyalty of these hypotheses of the authors of the
Princeton principles of universal jurisdiction.

The Commentary explained that the authors of th&lJPRiecided not to include the explicit
requirement to form a binding territorial definitibof universal jurisdiction in order “that the ased was
physically in the territory of the State which esises jurisdiction” because of “a sense of resttairhe
authors of the PPUJ decided not to include thecpi@es of the processes specifiedabsentiadue to
ambiguous and conflicting national practice for rafstheir opportunities. In addition, in the Conmtery
the authors of the PPUJ state that they “agredduttisersal jurisdiction should be not referredwtbile
prosecuting for minor violations of the Geneva aamtions 1949 and Protocol I”.

No prescription of the PPUJ or comments to thisudwent does not cover situations of persecution
of unidentified persons on the basis of univergasgiction. In addition, it is necessary to gie topinion
of Nicolas Browne-Wilkinson as a member of the Eeton process who refused to vote for the texhef t
PPUJ. According to his statement, “if such legainm® are adopted, the States opposed to the Western
powers will apparently arrest both existing andsthavho have resigned officers and soldiers of the
Western powers and organize ostentatious courtnsigénem for supposedly committed international
crimes”.

Besides the PPUJ the publications of Russian asitbontain references to “the Resolution on
Universal Jurisdiction of the Institute of Interioetal Law 2005”. This relatively brief document lea
“The Universal Criminal Jurisdiction on Crimes oéf@cide, Crimes against Humanity and War Crimes”
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was prepared by the prominent German lawyer Carnistiomuschat and was approved by the resolution of
the IDI of the same name on August 26, 2005

As it is stated in article 3 of the Resolutiontlire absence of legal agreement of other conteat, th
exercise of universal jurisdiction, “apart from acf investigation and requests for extraditiorquires
the “presence of the alleged offender in the wnyibf the prosecuting State”, on board a shipi@raft of
that State or another legitimate form of controdiothe alleged perpetrator. It is necessary totpmitthat
the phrase “state persecution” is clearly differentontent than, for example, the phrase “stat¢hef
proceedings” and provides for full pre-trial invgation in the presence of alleged offenders aridmthe
situationin absentia

Additionally, this article of the Resolution it &ated that any State holding an alleged offender
under criminal detention, prior to sentencing basediniversal jurisdiction, has to ask the Statengtthe
offense was committed or the State of citizenshithat person whether they agree to pursue thaoper
legally. “Unless these States are manifestly uinwglior unable to do so”, the State that controlshsa
person may apply the principle of universal jurcsidin, and only considering competent jurisdictimin
international criminal courts. In addition, artideof the resolution declares its non-proliferatiorcases of
immunities established by international law.

Russian authors also mentioned the report of theSdbretary General “Coverage and Use of the
Principle of Universal Jurisdiction” in 2013 andré&pious reports of the UN Secretary General”. Altyua
since 2010 relevant reports of the UN Secretarye@dnhave been annually provided to the Sixth
Committee of the General Assembly (documents A&b/af July 29, 2010, A/66/93 of June 20, 2011,
A/67/116 of June 28, 2012, A/68/113 of June 26,328td A/69/174 of July 23, 20f4)'|’hey contain a
synthesis of information provided by the Stateshef UN and international organizations on the ppilec
of universal jurisdiction pursuant to relevant fatons of similar annual UN General Assembly
resolutions (resolutions 64/117 of December 169266/33 of December 6, 2010, 66/103 of December 9,
2011, 67/98 of December 14, 2012, 68/117 of Decertbe2013 and 69/124 of December 10, 2614)

It is significant that the RF never gave her viewsthis subject to the UN Secretary General;
during just five years of the relevant process Ui has worked out information about legal practices
relevant national legislation and its own politiead legal position, granted by 61 states, as ageby the
African Union, the Council of Europe, the IMO, theRC and the Organization for the Prohibition of
Chemical Weapons. It is interesting that in thevabmentioned documents there was never mentioned
neither the PPJU nor the Resolution of the IDI,5200

The Report A/65/181 of 2010 has actually becomerttaen of the mentioned ones (engulfed
reports of 43 states), and later reports servegriiynas its supplement and contain appropriatersens.

In point 5 of the Report A/65/181 it is noted thiais important the goal to eliminate impunity kgelf did

not lead to abuse, and appropriate actions didembér into conflict with other applicable rules of
international law”. Point 6 of the report indicattdht “the State in which the crime was committe (
State of territorial jurisdiction), and the Staffecttizenship of the offender (the State of citigbip) shall
usually have priority rights in the struggle agaimspunity for individuals, acts or property”, as a
minimum, “because the State of territorial juriddio is often found in the most favourable position
terms of getting the evidence, finding withessescation of punishments and informing the accused,
victims and affected communities about the inevitgtnf punishment”.

In point 9 of the Report A/65/181 the UN Secret&msneral gave the respondents’ opinion about
“the importance of ensuring the independence anplaitiality of the judiciary in order to prevent
manipulations with the principle of universal jufistion for political purposes”. In point 24 of tiReport it

! Universal criminal jurisdiction with regard to therime of genocide, crimes against humanity and evames
[rapporteur M. Christian Tomuschaifdopted on August 26, 2005 on 17th Krakow Sessidnsiftute of
International Law. <http://www.idi-iil.org/idiE/redutionsE/2005_kra_03_en.pdf> (2015, August, 05).

2 The Scope and Application of the Principle of Ursa¢Jurisdiction Reports of the Secretary-General
prepared on the basis of comments and observaifdBevernments [A/65/181 on 29 July 2010, A/66/93 o
20 June 2011, A/67/116 on 28 June 2012, A/68/11360dune 2013, A/69/174 on 23 June 204 . official
web-site <http://daccess-dds-ny.un.org> (2015, August, 05).

% The Scope and Application of the Principle of UrsaéJurisdiction :Resolutions of UN General Assembly
[65/33 on 6 December 2010, 66/103 on 9 Decembet, 204/98 on 14 December 2012, 68/117 on 16
December 2013, 69/124 on 10 December 200X official web-site<http://daccess-dds-ny.un.org> (2015,
August, 05).

14



is noted that some States associate universatlictisn with the activities of the International i@inal
Court and that “according to some governments|eiggimacy of universal jurisdiction in their coumtis
based on accepted domestically measures for tlieatibn and implementation of the Rome Statute”.
should be added that the RF is not a member oRtme Statute of the ICC. The reports of the African
Union to the UN in the form of preparation of reldtreports contained a consistent critic of theceph of
universal jurisdiction. In point 103 of the Rep&¥66/93 of 2011 it is noted that there are legatnetions

on the exercise of universal jurisdiction in thgistative practice of the Members of the Africanidim for
example, a requirement that at the beginning ottheinal trial the suspect was in the pursuingestalso
there is a requirement to respect the criminal imitgwof state officials under international law.

The Member States of the African Union believe tti@ty have become some kind of target,
indicting their officials to criminal charges andesting such persons, and that “the exercise netsal
jurisdiction by European countries, especially 8pad France, is politically selective against thehine
opinion of the African Union is that such situatitraises disturbing sense of double standards, lwisic
increased by the multiplicity of charges, pressedhie legal framework of the various European state
against the officials of African states”.

In points 161, 162 if the Report of 2011 there \added the position of the African Union that
“when the State seeks to use universal jurisdictiiost it should have the consent of the State relibe
alleged violation occurred, and the State, whoseeciship the alleged offender has”. In additidnyas
noted that “while exercising the criminal prosegountfor serious offenses causing international condbe
States should give priority to the territorial miiple as the basis for jurisdiction, as such crirttesugh
they harm the entire international community ashele, encroaching on universal values) cause damage
first of all to the community where they were cortied, and not only violate the rights of the vidinbut
hit the general needs of the community order aodrig”.

Point 33 of the report A/68/113 of 2013 gives tlasipon of the African Union, especially the
decision adopted by the Assembly of Heads of StatedsGovernments of this Organization on the isgue
misuse of the principle of universal jurisdictioAséembly / AU / Dec.420 (XIX)). In that decisioneth
Assembly urged the Member States of the Africanodnio use the principle of mutuality to protect
themselves from abuse of the principle of univergakdiction. Such attention to the decision oé th
African Union position in the context of discusssarf Russian scientists is logical at least, carsig the
political orientations of the modern RF, its enhathpolitical cooperation is with particular Africatates
and the common views of the RF and those statéiseovalue and meaning of international relatiobsua
which the Foreign Ministry of the RF has made répaafficial statements during 2014 — 2015.

As it was noted in the Reports of the Council ofdpe (CoE) to the UN (points 110, 112 of the
Report A/66/93 in 2011), none of the agreementsvdrap within the CoE, contained a provision that
clearly recognizes the principle of universal jditsion. Point 6 of the Report in 2013 cited thenogn of
the Committee of Ministers, according to which osbme Member States of the CoE have recognized the
principle of universal jurisdiction and at the satinge “there is no international consensus on #faiion
and scope of this principle because the exerciseivkrsal jurisdiction in practice often connectedhe
legal limitations established in national legisiati. In this regard, as it was noted in the Repbthe CoE
to the UN, “in the national legal systems there a@mconsiderable difficulties in ensuring the
implementation of universal jurisdiction efficiesuhd effective manner”.

As noted in point 35 of the Report A/68/113 in 86HR judgment of July 12, 2007 in the case
“Jorgic vs. Germany”, the application of univergaisdiction was not defined as a violation, bue teport
indicates that the feature of this case was thaeseed Jorgic had lived in Germany for 23 yeaferbehe
events, for which he was brought to justice. Weference to the ECHR ruling in 2009 in the caseldOu
Dah vs. France”, it was noted in the Report in 2@d4dt the ECHR prevented the implementation of
universal jurisdiction and determined that it ig aoviolation of the Convention on Human Rights Q.95
However, as stated in the UN report, in the saidisien the ECHR ruled that, even considering the
precedent of its practice, the States are “competedetermine their own criminal law policy, arftet
Court is not basically called to comment it on”.goint 50 of the Report A/69/174 of 2014 it is domied
that the ECHR is “unable to analyse abstractothe issue of “universal jurisdiction™. Thereforthe
examples of the ECHR judgments on cases brougktédyrinciple of universal jurisdiction, used byth
Russian authors, should be perceived through tdsgipn of the ECHR.

Points 122, 123 of the Report A/65/181 of 2010 @néthe ICRC'’s position that “the contractual
framework of universal jurisdiction was introducley the four Geneva Conventions on the Protection of
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Victims of War and spread to such violations of @@nventions, which are defined there as “seriouis™

is recognized that the Geneva Conventions havedinect statements that the jurisdiction should be
established regardless of where the crime was ctisunbut they are usually interpreted as providorg
universal jurisdiction”. In addition, “at least $fates to some extent gave their national couritgersal
jurisdiction over serious violations of internatamumanitarian law” (point 134 of the Report).

It should be added that the ICRC statement of Getdt8, 2013 to the regular report of the
Secretary-General also has a provision that “aihadhe Geneva Conventions do not state directlyttiea
jurisdiction should be implemented regardless efitace where the crime was committed, the posdfon
the Geneva Conventions is interpreted as a rybeagding for universal jurisdiction”. But while ¢hiICRC
recognized the importance and the fact that “méghe states of citizenship of the defendants ditl n
object to the implementation of universal jurisitiot ™.

At the same time reports of the UN Secretary Genefr&2010 — 2014 recognize the different
approaches of the respondents to the questionieénsal jurisdiction for war crimes. According tbet
tables contained in the annexes to the reportsGéreva Conventions 1949 as the international leasib
for the implementation of universal jurisdiction svenentioned in 2010 — 2014 by only 20 states iir the
reports, and the Protocol | they had correctly gaized as a corresponding source by 14 of thesta?€s
(and one more state) and the Protocol Il — onlylbyof these states. Therefore, the position of@RC
and the data processed by the UN indicate varyegyeks of recognition the Geneva Conventions and
particularly their Additional Protocols in the cert of the application of universal jurisdiction llye
international community.

It is interesting that point 63 of the UN Repor68/174 of 2014 once again provides the ICRC’s
position that ostensibly more than 100 states lemtablished “in some form” universal jurisdictioneo
serious violations of international humanitariaw lea their national legal systems. However, as galle
basis of such jurisdiction these states consideot@nly the Geneva Conventions and Additional Gtrolt
I (even the ICRC does not mention the applicatibrumiversal jurisdiction according to Additional
Protocol 1l in this Report), but the Rome Statutéhe International Criminal Court and other docuise
And only a “minority” of those listed by the ICR@ates “have carried out an investigation and pnatset
of suspected criminals, basing their jurisdictioot on a particular national law, but directly oreth
international law”, i.e. exactly as the mentionags8lan authors offer to do.

Thus, it is not surprising that the result of theéégcussions of the specified Secretary General's
Reports of 2010 — 2014 in the UN was the Generaembly’'s approval of the above mentioned
Resolutions 65/33, 66/103, 67/98, 68/117 and 69/hdded on the Reports of the Sixth Committee, lwhic
contain the absolutely identical recognition orffatiences of opinion expressed by the States, lrmdaed
for further consideration in order to achieve adratnderstanding of the scope and applicatiomofeusal
jurisdiction”. In all of these Resolutions it was@taken into account that “the States have espregiews
that the legitimacy and feasibility of universalrigdiction the most efficiently is provided withsit
responsible and prudent application in accordarite tive international law”. So no surprise that §as
authors, referring to the UN Secretary General'pdReon universal jurisdiction “have forgotten” to
indicate the relevant resolutions of the Generalefx®bly approved in the development and discusdion o
the results of relevant reports.

Thus the analysis of international instruments moaed by the Russian authors during the apology
of applicability of universal jurisdiction over warimes, the Geneva Conventions and the Additional
Protocols thereto indicates the following:

such documents as the PPUJ and the Resolution Ipf20D5 were positioned by their
developers only as intermediate and contributingfuxher processing of the universal jurisdiction
application problems; they are not reflected in¢basistent and not yet completed process of eddibor
of the practice of universal jurisdiction embodiada number of Reports of the UN Secretary Gereml
General Assembly resolutions 2010 — 2014;

all considered papers on universal jurisdictioneatsin the real threat of politicization of
the principle of universal jurisdiction and the piidity of abuse of it by the States in their opalitical
interests (which actually is demonstrated by th¢ RF

! The Scope and Application of the Principle of UrsaéJurisdiction: ICRC statement for UN on 18 October,
2013ICRC official web-site<https://www.icrc.org/rus/resources/documentsstent/2013/united-nations-
universal-jurisdiction-statement-2013-10-18.htm812, August, 05).

16



all considered documents recognize the diversigppiroaches to universal jurisdiction and
final pendency of the issue in the international;la

all considered documents mention the Geneva Coioventand Additional Protocol | to
them as a possible basis of universal jurisdictlmut, with some reservations, especially on therddsi
anticipation of such special jurisdiction at natiblevel and on threats that arise in the dasabsentia
Additional Protocol Il is seen as a potential bdsisuniversal jurisdiction in the least degree pamed to
other treaty sources of international humanitaldawn

the RF and its representatives were not consigténtblved in the process of developing
of any of the considered international documenrtssé¢ documents do not take into account or reflect
Russian legislation, doctrine and practice.

Therefore the international non-contractual docuserentioned by the Russian authors can not be
regarded as a legal basis of the principle of usalgurisdiction applicability during “the invegation of
war crimes” allegedly committed during the armedhftot in Ukraine. Moreover, the cautions of the
documents on abuse of universal jurisdiction cdielgebe used in the analysis of the Russian “law
enforcement” practices.

Legal Precedents of the Application of Universaistliction

We should focus on the practice of national crirhipeosecution on the basis of universal
jurisdiction and the legal assessment of this pradn the decisions of international organizati@msl
other states. One of these cases was the subjdw &fN International Court of Justice (ICJ) (“Congs.
Belgium” in 2002, or a “Case of an arrest warrari¢t) which Belgium according to the national law of
June 16, 1993, which introduced universal jurisdicfor punishment of serious violations of intefoaal
humanitarian law, in April 2000 brought the Ministé# Foreign Affairs of DR Congo — the former Belgi
colony. Representatives of DR Congo in the UN 1@fed that the application of such jurisdiction is
possible only in case of the presence of apprappatsecuted person in that state

The UN ICJ in that case declined to evaluatingapplication of universal jurisdiction (the case
was decided in favour of DR Congo through the regam of the Minister's immunity by the Court), bu
in this case thead hocjudge Christine van den Wyngaert protected the ipitisg of application of
universal jurisdictionin absentiain her dissenting opinién However, judges Rosalyn Higgins, Peter
Kooymans and Thomas Buergenthal in their jointehésag opinion on this particular decision noti¢hdlt
in the Geneva Conventions and Additional Prototiése was enshrined not the principle of univetgali
but “the mandatory territorial jurisdiction overrgens who have committed crimes in any place”. iAtte
approval of this decision by the UN ICJ BelgiumApril 2003 abolished the rules of its legislatiom e
application of absolute universal jurisdictipmith the possibility of its own jurisdiction ovevar crimes
committed by foreigners living in Belgium for matean 3 years

Chinese Professor Sienho Yee cites evidence digablpressure on the Belgium by other NATO
countries that lead to the rejection of its intens to apply universal jurisdiction. He gives tixaraple of
abolition of a similar law in Spain in 2009 aftateanpts of its application to prosecute particigawit the
civil war in the 30-ies of the d0century in this country. As the researcher points “cautious” decision
of the UN ICJ in the “Congo vs. Belgium” case “sigrantly influenced the subsequent practice of the
exercise of universal jurisdiction”In publications of L. Reydams and Sienho Yeetjaimalysis of about
20 cases in the national courts of Austria, BelgiuBneat Britain, Spain, Denmark, the Netherlands,
Germany, Switzerland, Finland, France on bringmgigners to justice for war crimes, committed alro
(including all cases cited by Russian authorswalbto distinguish the following common features:

in all cases before the prosecution a residencegnaged to the accused by the state of
prosecution, they were in that state at the timin@f detention;

! UItypwma, I1. (2010).YHuBepcalbHas FOPHCANKIIAS i HAKA3aHHE 3@ CEPbE3HBIC HAPYIICHNs JKeHeBCKIX
kouBenuuit 1949r. Ilpasosedenue, 4, 85.

2 Catapos, H.A. (2007).9xcmpaduyus 6 MescOyHapoOHOM Y2ON08HOM Npage : npo6ieMbl Meopu U NPAKMUKL:
Jce. ... q0kTopa ropua. Hayk; 12.00.10Mocksa, 275.

3 Pycunosa, B.H. (2005).IIpecienoBanne HapyHnIeHHH MEXKIYHAPOIHOIO I'YMaHUTAPHOTO IIpaBa Ha OCHOBAHHMH
NPUHIAITA YHUBEPCATBHOCTU. MesicoyHapoonoe nybauunoe u wacmuoe npaso, 6,22, 24.

* [lItypwma, I1. (2010).Y HuBepcanbHas FOPHCAMKIIHAS 1 HAKA3aHKE 33 CEPhE3HBIC HAPyIICHHs JKeHEBCKIX
kouBeHuuit 1949r. Ilpasosedenue, 4, 85.

® Cuenxo, Muu (2012).VuuBepcanbuas IOPUCIUKIISA: TIOHATHE, TEOPHS I IPAKTHKA. Poccutickuti opuduyeckuii
orcypHan, 4,8-13.

17



all accused resisted the possibility of their tfanso the authorities of the State where they
have likely committed war crimes;

such extradition was often impossible legally aqpically;

the state where war crimes were committed in mas¢€ actively agreed or acquiesce with
the relevant prosecution;

the majority of cases was related to events irfdimaer Yugoslavia and Rwanda, for which
there have been special decisions of the relevdetnational tribunals prosecutors and the UN Sicur
Couni:il about the need to search for the perpetratiod holding court over them with all the natiofishe
world".

It is worth mentioning that two of the cases wdie subject of the ECHR, which declined to
provide comments on the legal policy on univeragkiction and did not give in these cases angveait
considerationin abstracto Therefore, the current legal practice suggestatie of “universal jurisdiction”
in circumstances where the state of application $@mde connection with the person brought to justice
when the person has been predetermined, singleemrén the country for a period of proceedingse Th
only attempt to use national universal jurisdictinorabsentiahave led to political pressure on the state of
proceedings, and to the proceedings in the UN rateonal Court of Justice, which did not share the
position of that State, and ultimately — to iteemtjon of the principle of universal jurisdictiohhis allows
us to critically take foreign examples given by Blaa authors as a legal justification for crimipalicy of
the RF in the conditions of Ukraine-Russia conflict

The Legislation of the RF
on the Application of Universal Jurisdiction

At the same time, the correlation of proposalshef hamed authors and of previous practice on
universal jurisdiction, as well as attitude to thfeenomenon, which has formed in the Russian aectrp
to 2014, is of significant interest for us. To reeahis scientific goal we must determine the akttocation
of universal jurisdiction in the Russian legal systand compile views on this issue, which have éatin
international legal doctrine, particularly in Rumsiegal doctrine before the events of 2014 — 2015.

Interestingly, the legislation of the RF, to whittie mentioned authors refgrer secontains no
mention of the mechanisms of the application ofersal jurisdiction. In part 3 of article 12 of tR& of
the RF on June 13, 1996 noted that foreign citizand persons without citizenship not residing
permanently in the RF who have committed a crintside of the RF shall be criminally liable for t6€
of the RF, if the offense is directed against titerests of the RF or a citizen of the RF, or pessmeithout
citizenship permanently residing in the RF, andcaises provided by international treaty of the RF, i
foreign citizens or persons without citizenship wiemanently reside in the RF, were not convicted i
foreign country and are brought to criminal resgitifiy in the RF.

From the mentioned norm it does not follow whicternational treaties of the RF were intended,
but at the same time it is obvious that such ages¢srshould:

be the agreements, concluded exactly by the REdardance with the requirements of the
international law;
clearly and consistently provide mechanisms foversal jurisdiction.

The Geneva Conventions 1949 and the Additional dead$ do not fully meet both these
requirements (because they were joined not by thebRt by the USSR, furthermore, with violationgué
procedure — on Additional Protocols). Moreover,lgsia of article 356 of the CC of the RF “The Ude o
Prohibited Means and Methods of War”, on whichantfa criminal case was brought by the Investigativ
Committee of the RF on the basis of “universal gdigtion”, indicates its blanket and yet imperfect
character. According to part 1 of this article|-tieatment of prisoners of war or civilians, degation of
civilians, looting of national property in occupiggtritory, the use of prohibited by internatiotr@aties of
the RF means and methods in armed conflict — isspable by imprisonment for up to 20 years”; by
imprisonment for the same period under part 2 isfdfticle shall be punished “the use of weaponaafs
destruction, prohibited by international treatiéshe RF".

Thus we can observe such weaknesses of the raspeciininal legal structures: disproportion

! Cuenxo, Muu (2012).VuuBepcanbuas OPUCIMKIUS: TOHATHE, TEOPHS U NPAKTHKA. Poccutickuti opududeckuii
arcypran, 4,20.

2 Veonosuwiii kodexc Poccuiickoii @edepayuu 1996(IocynapeTBenHOe cobpanue).
<http://base.garant.ru/10108000/> (2015, Augusy, 05
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between the severe punishment and the status efifihst serious crime” with such a composition as an
ill-treatment of prisoners of war or non-combatametgremely wide variation in the size of penaltiede
applied; uncritical blanket rules.

However, such blanket character of norms providesemtially extending the same rules of
international treaties of the RF (not “internatibhamanitarian law” or “generally recognized pripleis
and norms of international law” referred to in@gil of the CC of the RF) in terms of so calleditersal
jurisdiction” by investigative and judicial authtieis of the RF on non-residents who basically shaalt
be acquainted with the details of contractual pecastof the RF, specific perception of the inteoral
treaties of the USSR by the RF, with appropriasemeations to treaties, etc. Such constructiorgrigie
designed for use on residents (especially miligvicemen) of the RF increases the risk of viotathe
principle of “nulla poena sine lege”“nullum crimen sine lege”and the application of criminal law by
analogy, which is directly prohibited by part 2aoficle 3 of the CC of the RF.

It is interesting that imperfection and ambiguifytee given blanket (reference) norms of the CC of
the RF, which increased in terms of coming intaéoof the Rome Statute of the International Crimina
Court, has been recognized by Russian authors., Thug006 I.A. Salkin and O.G. Kibalnik noted the
inconsistency between norms of the CC of the RFeearing war crimes and norms of article 8 of the
Rome Statute, the norms of the CC of the RF oneasgimgainst humanity and article 7 of the Rome
Statuté. Additionally, since article 356 of the CC of tRF is a part of Chapter 34 of the CC “Crimes
against the Peace and Security of Mankind” gergrabtion arises as to its affiliation with crimegmiast
humanity and not to war crimes (which is not sefgdyaallocated in the CC of the RF at all).

However, the given problems of substantive lawratatively small considering the situation with
the procedural legislation of the RF in the contixapplicability of the principle of universal jadiction
for any crimes in this state. It should be noteat the procedure of criminal justice in the RFdgulated
solely by the Criminal Procedural Code (CPC) of Rte adopted on December 18, 2001 (article 1 of the
Code) [23], according to which the proceedingsrimimal cases should be conducted in the RF regssd|
of where the crime was committed “if an internaéibtreaty of the RF provides otherwise”. Of couii§e,
the order of scientific discussion can be arguedt@ mentioned Russian authors do) that the Geneva
Conventions and the Additional Protocols to them samehow be used instead of the norms of the CC of
the RF, they can not be used instead of the rdléseoCPC of the RF and these issues are not tegnla
any way.

Analysis of the CPC of the RF allows asserting thatase of the criminal proceedings in the RF
“on the basis of universal jurisdiction” the fundamtally insoluble problems will arise from a plauafethe
beginning of proceedings, the status of its pardiots and the need to cooperate with foreign states

Thus, the rules of article 152 of the CPC of the"Récation of the preliminary investigation” for a
long time have avoided the problem of the plac¢hef beginning of proceedings for crimes committed
outside the RF. Only the Federal Law of October 2013 Ne 271-®3 article 152 of the Code was
supplemented by part 4.1, according to which “d tifense is committed outside of the RF, the arahi
case shall be investigated on the basis of art2lef the CC of the RF ... at the place of residesrgalace
of stay of the victim or at the location of the oraty of witnesses or at the place of residencelace of
stay of the accused in the RF, if the victim lieestays outside of the RF".

From this rule it follows that if in the RF ther®no victim, “the majority of witnesses” or accused
of crimes committed outside of the RF, the placethaf beginning of proceedings remains uncertain.
Exactly to be able to circumvent the requiremeritthe CPC of the RF, the representative of the ICRF
tried to combine the proceedings of different cahteunder article 105 of the CC of the RF “Murdef”
Russian citizens and under article 356 of the C@hefRF, as for the first one they had “victims” ttwe
territory of the RF. Let’'s add that the place of theginning of proceedings is an essential elemitite
resolution on the beginning of proceedings undixlarl46 of the CPC of the RF.

However, after the beginning of proceedings iteafie investigation according to the CPC of the
RF is impossible without the granting of the statfisuspect and accused to certain persons. Adaime
time, under article 46 of the CPC of the RF thgpsasmay be a person:

against whom criminal proceedings were institusatidle 146 of the Code);

! Canxun, U.A. Kubansuuk, A.I'. (2006).Pumckuii cratyt MexIyHapOZHOTO YrONOBHOIO CYa
KpUMHUHAIN3AIMs ACSTHUN B YTOJIOBHOM 3aKoHozaaTenbeTBe Poceun. Becmuux Cesepo-Kaskaszckoeo
@eoepanvroco yHusepcumema, 4,72, 73.
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detained under articles 91, 92 of the Code;
against whom preventive measure was defined umtieleal 00 of the Code;
notified of the suspicion in accordance with ati2R3.1 of the Code

By analysing these norms it is easy to see thatraop can become a suspect without personal
contact with the investigation bodies only when tnninal proceeding is initiated. But according to
articles 172, 173 of the CPC of the RF, an indictime possible only in presence of a person antinvit
three days after the decision to prosecute a deféandhe Code does not provide the possibility of
indictmentin absentia

Part Five of the CPC of the RF “International caapien in criminal justice” in article 460
provides for the ability of the RF to direct a requa foreign state to give it a person for proseawor
execution of sentence — solely on the basis ofriat®nal agreements with the RF with that Staterothe
basis of written obligation of the Prosecutor Gahef the RF to give that State according to thaqgiple
of reciprocity persons under the law of the RFhie tuture. The condition for such a request shbelc
punishable criminal act both in the RF and in #adeswhere the request is directed. ThereforeC®€ of
the RF contains a clear presumption of consenth@ffareign state in the prosecution of its citizenthe
RF (residents), without any exceptions.

Also under article 461 of the CPC of the RF, a pergiven to the RF according to such a request,
can not be detained, prosecuted as an accusecdhdctenl for another crime, not specified in theuest,
without the consent of the State which has given {@xcept the cases of committing a new crime after
extradition, the voluntary return of the persorihe RF, etc.). Such guarantee is provides by ariéb of
the Code, under which a witness, victim, expeftil ciefendant and plaintiff, who are outside of 1RE,
can be called for legal proceedings in the RF ler needs of a criminal investigation that is comeldic
according to the Code, only with their consent.

These individuals may not be detained, prosecutegicaused or subjected to other restrictions of
personal liberty for acts or convictions on thei®dhat occurred before crossing the border of Rifre
(unless they have left the territory of the RF witll5 days or voluntarily returned to it — than the
corresponding immunities shall be removed).

These rules, on one hand, indicate that duringdtheslopment of the CPC of the RF the very
possibility of bringing a person to criminal liaibjl in the RF for acts committed abroad, was being
considered quite realistically, without considerati of “universal jurisdiction”, especiallg absentia We
can confidently assert that the investigating bedihich are now conducting criminal proceedinggsiras}
“unidentified persons” who have allegedly committear crimes in Ukraine, will be forced at some poin
to bypass its own criminal procedural legislatibecause it does not allow such proceedings.

The agencies of the ICRF have already faced sughtisin in 2008 — 2009, when as a result of
Georgian-Russian war they have initiated criminaicpedings (criminal cas€ 201/374108-08) against
the Georgian leaders for “the facts of mass muather genocide of the civilians of the Republic otitho
Ossetia” under points “a”, “e”, “I” of part 2 of tiele 105 and article 357 of the CC of the RF. 8itiee RF
did not object the participation of Russian auttiesi Russian citizens and Russia military servieemim
the conflict, there was no need for justificatidrfuniversal jurisdiction” on this case.

However, that time the position of the Prosecuten&al’'s Office of the RF was that “testimonies
and evidence collected by Russian investigatorfi'net be considered by the Russian or “South Qs5set
courts, but “will be presented in international dely and for this purpose “a special brigade of
prosecutors, who provided legal assistance inidgpfippeals and complaints to the ECHR” and the ICC
(Georgia is a member of the Rome Statute since)2088 formed. Such a position or even offer (atter
ECHR and the ICC have not found the signs of geleii the actions of the Georgian officials) tonfior
“the Special Tribunal on Georgia” despite of thealiticization was more rational from the standpmh
international and criminal law than the trial oedk cases by Russian courts (which had not beenudhtih
now). It is interesting that using the materialsr@fvant proceedings as a basis, Russian autivert!yl
recognized the absence of “relevant proceduratsitgh protect the rights and interests of Russiareas
abroad? in disposal of the ICRF; the relevant legislatadrthe RF has undergone significant changes since

! Veonosno-npoyeccyansusiii kodexe Poccuiickoti @edepayuu 2001 (Tocynaperernoe cobpanue). <http://base.
garant.ru/12125178/> (2015, August, 05).

2 CtpemoyxoB, A.B., MBanos, U.A. (2010).I1po6ieMb! mpeaynpeskeH s IPecTyILICH s TeHOUA i
OTBETCTBEHHOCTH 3a HETo B KOHTeKcTe arpeccu I'py3un npotus FOxuoi Ocerun B 2008roxy.
Jlenunepaockuii opuouyeckuii acypuan, 4,130-136, 137.
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then. It is also interesting that none of the giRussian authors in their publications in 2014 ba t
persecution of “war crimes” in Ukraine in the RFntien the CPC of the RF at all.

The analysis of Russian criminal and criminal poaeal legislation suggests the following:

blanket rules of articles 12, 356 of the CC of Rie 1996, which refer to the uncertain
international treaties of the RF, can not be camsid as a mechanism for applying the principle of
universal jurisdiction over war crimes and crimgaiast humanity;

the rules of Chapter 34 of the CC of the RF “Crimdgminst the Peace and Security of
Mankind” as a whole are comparable neither with ibems of the Geneva Conventions 1949 and their
Additional Protocols, nor with the provisions ofetfiRome Statute of the ICC, to which Russia did not
accede;

the rules of the CPC of the RF 2001 do not provluke possibility of determining the
location of a criminal case under the conditionstle# proceedings of this case in terms of universal
jurisdiction and the possibility of bringing a pensas an accused absentia they make the effective
investigation of difficult, complex cases, wheretngisses and victims are mass outside the RF, almost
impossible;

these procedural features have led to the suspeasfroceedings on criminal case against
the leaders of Georgia on “genocide in South Cs5eltiring the Georgian-Russian conflict; at the sam
time the criminal policy of the RF during this cbetf, despite its obvious bias, did not provide fbe
possibility of the use of “universal jurisdictioot the proceedings of the case in the Russian.court

Russian and Russian-Speaking Legal Doctrine onddsal Jurisdiction Before 2014

It is also necessary to define the doctrinal caersitions on universal jurisdiction, which existed i
the Russian scientific community before 2014. ibuidd be indicated that the above mentioned Russian
authors (A.G. Volevodz, P.V. Volosyuk and I.I. Ka@tov) have never covered the issues of universal
jurisdiction in their scientific publications be®2014. At the same time it is necessary to painittioe
profound scientific article “Persecution of Violatis of International Humanitarian Law Based on the
Principle of Universality” by Vera N. Rusinova, gighed in 2005 — the year of defence of the thesisgk
of this scientist, and an interesting PhD thesisG@prgyi A. Korolev “Universal Jurisdiction for Seus
Violations of International Law: the Basis and Rydare of Application”, defended in 2010.

V.N. Rusinova states in her own work that “the #ipeacontent of the principle of universal
criminal jurisdiction remains a controversial tapin particular, a lot of controversy raises regagadthe
guestion of whether the principle of universalityplies the need for the presence of the suspetttein
state, law enforcement bodies of which are goingit@ate a criminal prosecution”. The author statieat
“those authors who insist on the admissibility obgecutionin absentiadenote it as “a true universality
principle”, but in the literature can often be fouhe use of the term “principle of universality’'the sense
that the presence of the suspect in the Statgisrezl as a compulsory condition for prosecution”.

V.N. Rusinova underscores the unresolved quesfitmwlether the state can prosecute perpetrators
of serious violations of international humanitariaw on the basis of universal principle in thdisance on
the territory of the state”. This author points that “a well-known formula “either give or pursugiut
dedere aut prosedquis embodied in formulated in the same way aid®@, 50, 129 and 146 of the Geneva
Conventions 1949”, “gives reason to some authotset®ve that the guilty person must be preserihén
state”. Therefore, V.N. Rusinova adds, “interpiietapf the text of the Geneva Conventions doesatotv
to definite conclusions about the legality prosicubf serious violations of international humarida law
in the absence of the accused”; “neither the Gel@waventions with the Additional Protocol 1l noreth
Rome Statute of the International Criminal Coumtei rules relevant to address this issue”.

Analysing the practice of universal jurisdiction,N/ Rusinova states that “in the aftermath of the
World War Il and the beginning of the 90-ies of 8@ century there were no cases of use of the priacipl
of universality regarding violations of internatadrhumanitarian law”. Later, recognizes this resker,
“the prosecution of violations of international lam the principle of universality has been approbedhe
courts of several states”, but with the followirgafures: virtually all processes have been violaiethw
enforcement agencies of European states; they fageenst citizens of so-called “failed states” suash
Yugoslavia and Rwanda”, and they were reinforced thg criminal proceedings in the relevant
international tribunals, which were held in paralle

The most interesting for us is V.N. Rusinova’s ogdisg, who, while investigating the introduction
of universal jurisdiction in national law by refece rules, gives an example of part 3 of articleofithe
CC of the RF in the current edition. As it is peisitout by this author, “fixing of such rules in ioatl
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legislation does not allow applying a universahpiple in the implementation of prosecution of atobns
of international humanitarian law committed in riaternational armed conflic. Thus, we can conclude
that these V.N. Rusinova'’s findings do not diffgnificantly from our generalizations on these &su

In his turn, G.A. Korolev said that “the use of warisal jurisdiction should be carried out in
accordance with certain conditions”. In particulae, believes that the State, which establishedeusay
jurisdiction, deciding whether to extradite or genste a person has to make a decision based d¢otaliey
of criteria: multilateral or bilateral treaty obditions; the place of the crime; citizenship of Hwused
person; citizenship of the victim; other links witte State making the request, the perpetratdreovictim
of a crime; probability, integrity, efficiency afigtice in the requesting State; fairness and irighigytof the
judiciary in the requesting State; facilities foetparticipants of the process, as well as thdahiliy of
obtaining evidence by the requesting State; thexaésts of justice.

However, according to G.A. Korolev, “the use ofwersal jurisdiction on persons missing in that
state at the time of adoption of the proceduralsi@e (universal jurisdictiotin absentid, is valid (because
there is no prohibitive rules of international lawthis regard), but often impractical”. Thus GKorolev
recognizes that “legislation and judicial practifeapplying universal jurisdiction differ in thetegories of
crimes that fall under the principle of universglias well as the implementation of universal gidggonin
absentia. In particular, he points out the impossibilityexercise of universal jurisdictiom absentiain
France; on the applicability of universal jurisdhctin absentiaof the suspect, but only up to the judicial
phase of the criminal process (Denmark, SpainlUtkg to exercise universal jurisdictian absentiain the
presence of legal or factual elements of conneaifastate of committed offense (Belgium, Germarly®
application of the principle of universality absentiaonly to certain offenses (Austria, Swederhese
G.A. Korolev’s opinions suggest the possibility ahbiguity of his statement of universal jurisdictio
absentia but this author did not mention about any posigibdf introducing universal jurisdiction in the
RF.

It is characteristic that the works by V.N. Rusiacand G.A. Korolev are not mentioned and
evaluated in the publications by A.G. Volevodz, P/Mdlosyuk and I.I. Kotlyarov in 2014. It is necasg
to point out that in addition to these works in 2Gkveral publications in Russian language by fiedli
researchers from third countries on issues of usalgurisdiction in popular scientific journals kgemade.
This is primarily defended in Moscow in 2007 Dr.Hudiesis of Azerbaijani scientist Nizamy A. Safarov
“Extradition in International Law: Problems of Thgand Practice” and a number of specialized agiclf
this author, particularly published in the MGIMOujoal in 2005 article “Universal Jurisdiction ineth
Mechanism of Prosecution for International Crimesid published in 2011 article “Persecution for
International Crimes: Universal Jurisdiction vspimatic Immunity”; article by Czech Professor Rave
Sturma “Universal Jurisdiction and Punishment ofi&es Violations of the Geneva Convention 1949”,
published in 2010, and the fundamental article iy ¢ditor of “Chinese Journal of International Law”
Chinese Professor Sienho Yee “Universal Jurisdicttbe Concept, Theory and Practice”, published in
translation in the “Russian Law Journal” in 2012 of these publications is mentioned and analiysed
the works of Russian authors in 2014, devoted tar“arimes” in Ukraine. This topic is more important
since these researchers’ position on the applitaifauniversal jurisdiction is even more critichht the
above mentioned views of V.N. Rusinova and G.A.d{&r.

Thus, P.Sturma indicates that “universal jurisditt... is controversial and insufficiently
supported in practice by States” and that “narreeustanding of universality” by which the statethe
mercy of which the accused is, can be applieditnical sanctions for certain act is more promisthgn
“a broad understanding of the universality”, whimovides for the criminal proceedings absentia The
said author acknowledges that “a broad understgrofiuniversal jurisdiction comprises the laws afyo
several states, including Spain and Belgium” (tinf®rmation is already obsolete) and that “a broad
understanding of the universality may also faceautiss of political or practical nature’N.A. Safarov in
his turn recognizes the hypothetical possibilityaiisolute universal jurisdictionh absentia but points to

! Pycunosa, B.H. (2005).IIpecienoBanne HapyHnIeHHH MEXKIYHAPOIHOIO I'YMaHUTAPHOTO IIpaBa Ha OCHOBAHHMHU
NPUHIAIIA YHUBEPCATBHOCTU. MesicoyHapoonoe nybauunoe u wacmuoe npaso, 6,22-25.

% Kopones, I".A. (2010).Vuusepcanvras 1opucouxyus 20cy0apcme 8 OmHOWEHUU Cepbe3HbIX HAPYUWEHUT HOPM
MENCOYHAPOOHO20 NPABA’. OCHOBAHUS NPUMEHEHUS. U NOPAOOK OCYUeCMENeHUs. TUCC. ... KaH]l. OPH]I. HAYK;
12.00.10Mocksa, 10-13.

® [lItypma, I1. (2010).Y HuBepCcabHas FOPHCANKIIAS M HAKA3AHHE 33 CEPbe3HbIe HAPYLICHUS JKEHEBCKIX
kouBeHuuit 1949r. Ilpasosedenue, 4,85-87, 88.
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the need for the formulation of criteria that willistinguish between international cooperationighfing
crime and an illegal intrusion into the sovereigrigdiction of the state§”

However, the most uncompromising position on theuds of universal jurisdiction has the
publication by Sienho Yee, who claims that “the atebover universal jurisdiction, continuing the UN
General Assembly since 2009, reflects the unceytaihthe concept of universal jurisdiction, scogred
characteristics of its application” and that “conmtseand statements by officials of states indi¢hte
uncertainty of concepts, goals and features ofaff@ication of universal jurisdiction”. This authootes
that “the exercise of universal jurisdiction mayunter the principles of independence and sovereign
equality of States and in case of misuse — de&abilterstate relations”.

In his own study, he consistently defends the th#st “nowadays the only crime on which the
universal jurisdiction is applied is piracy”. Quiealuable is the Sienho Yee’s thesis stating thataise of
application in the field of war crimes and crimem@ast humanity “the regime of universal jurisdcti
could pose a serious problem on the way to natiee@dnciliation”. This author rejects the theoratth
universal jurisdiction is permitted over war crimdsecause there is no direct prohibition on it in
international agreements; he believes that allowlimg country to pursue these crimes committed by
persons, with whom they have no legal bounds, shioeilclearly spelled out in the relevant docunfents

In addition to the impartial doctrinal consideratio which the authors of articles on “war crimes”
in Ukraine would have to at least criticize, onerenmteresting phenomenon of the Russian legalidect
relating to the issue of universal jurisdictionnierth mentioning. That is a formal response of Russian
scientific community on the case “Kononov vs. Latvivhich was considered by the ECHR and ended
with the decision of the Grand Chamber of the EGiRVay 17, 2010.

This response was embodied in the round table pnadg 28, 2011, which was attended by 14
professors, who at that time headed the departnaémtsernational legal orientation: Aslan H. Abgdhe
(Russian Peoples™ Friendship University, RPFU), dwgila P. Anufrieva (Moscow State Law Academy
named after O.E. Kutafin), P.M. Biryukov (Vorone&tate University), L.l. Volova (Southern Federal
University), Alexander N. Vylegzhanin (Moscow Stdtestitute of International Relations, MGIMO),
V.S. lvanenko (St. Petersburg State University), OAnshakova (Volgograd State University),
A.S. Ispolinov (Moscow State University named aftdrV. Lomonosov), Yu.S. Romashev (the FSS
Academy) H.S. Starodubtsev (Russian Law Academyl). Bhalyagin (the MIA University of Russia),
V.M. Shumilov (All-Russian Academy of Foreign Tradé\.A. Kovalev (Diplomatic Academy of the
Russian Foreign Ministry, correspondence particpdt G.l. Kurdyukova (Kazan State University,
correspondence participation).

In addition, the round table was attended by psafes Viadymyr A. Kartashkin,
Viadymyr V. Shtoll, Vladymyr P. Galitskiy, assoa@aprofessors A.B. Mezyaev and M.V. Fedorov, and
other lecturers of the International Law DepartmeftRPFU and MGIMO, representatives of the Russian
Ministry of Foreign Affairs S.K. Tolkalina and M.®lolodtsova. The draft of the final document preghr
in advance by the departments staff — participahthe round table and the representatives of théshkdy
of Foreign Affairs of the RF “with minor amendmehigas adopted unanimously. Through the open voting
of the participants it was decided to pass thertepm progress, as well as the final documenturtier
publication in leading scientific journals, refedeby the High Attested Commission of RF. Indeed,
according to the results of the round table thevaait document has been repeatedly publishedentsda:
journals of the RF, in particular, under differanthorship.

! Cadapos, H.A. (2007).Oxcmpaduyust 6 meancOynapoOHOM Y20L08HOM NPAGe: NPodIeMbl MEOPUU U NPAKMUKU
Jcc. ...JokTopa opun. Hayk; 12.00.10Mocksa, 401.

2 Cuenxo, Muu (2012).VuuBepcanbHas IOPUCIUKIUSA: TIOHATHE, TEOPHS I IPAKTHKA. Poccutickuti opududeckuii
orcypHan, 4,7-31.

3 AGammmse, A.X. (2011).MHeHHe POCCHIACKHIX OPHCTOB-MEKIYHAPOAHUKOB 0 peurernn ECITY mo meny
«B.M. Kononos niporus Jlatsumu». Ob6o3spesamens — ObserverHayuno-ananumuueckuii scypuan, 2 (253),
118-126;1numakosa, A.O. (2011).HecoBnanaromiee 0co60e MHEHHE HAYIHOTO COOOIIECTBA C PEIIEHHEM
Bonpmoit manater ECITY mo neny «KoHoHOB npoTuB JIaTBUU»: IpaBOBBIE apTryMeHThI. BeCTHHK
Bosrorpanckoro rocymapcrsennoro yausepeurera. Cepust 5. FOpucnpynennus, 7. 1,5-14, 89-98;
Wnmakosa, A.O., Amucuesud, E.C. (2011).ITocranosnenne bonplioii nanatsl EBporneiickoro cyaa mo
mpaBaM 4esoBeka 1o neny «KoHOHOB mpoTuB JIaTBUU»: MHEHHE HAYYHOTO coodiiecTBa. 3axonbt Poccuu:
onvim, ananus, npaxmuka, 4,29-37;Modde, M.JI. (2011).ITpaBoBbic aCneKThl yrOJIOBHOTO NPECICA0BAHUSL
Betepana Benukoit OteyectBenHol BoliHbl B.M. KonoHoBa. bubruomexa kpumunanucma. Hayunwviii
arcypran, 1,208-240.
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By the way, it is difficult to imagine that Russianthors, who dedicated their work to the issue of
“war crimes” in Ukraine in 2014, have not been avaf the relevant round table and its final documen
but they did not mention these facts in their mdilons. It is easy to understand, as among thg” “ke
arguments about the innocence of the Soviet par¥s&1. Kononov, accused of war crimes against the
Latvian population in the village of Mazie Bati 1944, the final document of the round table comdia
denial of the principle of universal jurisdiction.

The fact that the ECHR in its decision recognizeohiething really difficult to accept) that the
place of the commission of war crimes by V.M. Koaweiwas in the USSR. As this issue is considered in
the final document of the round table, “if MazietBwas in the USSR, then the villagers should be
regarded as Soviet citizens. Accordingly, in theidant with Kononov’'s squad Soviet citizens suftere
from the Soviet partisans on the Soviet territdvieanwhile, international humanitarian law, refegrito
the civilian population, regulates (and even maratthat time regulated) only the relationshipsveen
the armed forces of one side and the civilian patpuh of the other side. Relations between thetamyli
servicemen and civilians of the same party of theflct fall out of this scheme”. In addition, tHmal
document noted that “for this reason, if the killellagers are considered as civilians, war crifftem the
side of V.M. Kononov against them are basically dsgible”.

Also the final document of the round table stateat tjustifying the applicability of the Charter of
the Nuremberg Tribunal to V.M. Kononov, the Couaivg examples of judicial practice, entirely related
prosecution by the state either of its own militagrvicemen, or of the Nazis. The explanation of wh
gives Latvia the right to prosecute the Sovietipan V.M. Kononov, the Court did not give”.

The last phrase of the final document of the rotable in its overall context clearly and
unequivocally indicates its authors’ denial of gienciple of universal jurisdiction, which allowégtvia to
spread its jurisdiction on V.M. Kononov, even paed the nonrecognition of connection between the
modern state and events on its territory in 19d4ddition, as it follows from the above, the Rasdegal
doctrine in the face of 14 leading universities aogntific institutions and the relevant professdenies
the very possibility of qualification of any actsromitted in an internal conflict as war crimes.

Everything said would be enough to describe thé at@ude of legal doctrine to the issue of
prosecution of war crimes committed in conditiohgneernal conflict on the basis of universal jalition.

But in addition it is interesting to give the caheiations of the participants of the round tablalenissue

of V.M. Kononov’'s awareness of criminality of hists. In its judgement, the Grand Chamber of the ECH
pays great attention to that V.M. Kononov as a fgseional partisan” should have known about the
regulation of partisan activity, understood thé&sisf future operations and ultimately understdoat fit
could be referred to as criminal and result in arahliability.

On this occasion in the final document of 2011 @heve mentioned representatives of Russian
science unanimously consider that “is hardly cdrtecequate partisan combat activity to the prodess
which requires knowledge of its legal regulatianisiwell known that partisans (like the majoritfyather
soldiers during the war) got only a minor speci&dizraining, and had other professions in theiiliaiv
life. The war was a compelled temporary occupafmmthem”. As Russian scientists indicated in this
document, the V.M. Kononov's case “caused conshderaontroversy in public, including among
international lawyers”.

In other words, they say, “if even today when in&ronal humanitarian law has made significant
steps forward, among experts there is no consemstise legality of the operation in Mazie Bati, hoan
it be possible to require a clear understanding afime of the operation from 19 years old partisan
unfamiliar with the legal nuances and certainlyhlaedo foresee political and legal changes thatagcur
over the next 50 years?” So let us offer the ICiRRlifying the acts of Ukrainian combatants, notamet
to use an appropriate consentient and unanimoutqgposf the legal doctrine of the RF on realizatiof
their actions in Ukraine by such combatants, whaattording to these Russian scholars and pradaitson
break none other than “international agreementshefRF”, to which actually the USSR joined with
reservations 60 years ago.

Also, during the classification of “war crimes” éfie Ukrainian combatants against “civilian
population” in Ukraine, it would be useful for tR¥ investigative bodies to borrow the following pias
on the status of the population in terms of integmnflict from Russian legal doctrine. As statedthe
final document of the round table on the V.M. Koaws case, “under international humanitarian laiv al
persons in the armed conflict, with few exceptidmsdpng either to combatants or to civilians. Bothst
comply with obligations arising from their statuk particular, civilians, to use appropriate legal
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safeguards, must not take part in hostilities. Tim8on of participation in hostilities is widelpterpreted:
these include, in particular, supplying troops witled, exercise the functions of communication, étc
civilians are engaged in such activities, theylstat only lose their right to protection, but dHa¢ seen as
people who have gone over to the enemy”.

Thus the logic of the authors of the final documierthe following: any civilian who indicated to
the combatant the location of his colleagues induis; village or gave him a piece of bread, may be
regarded as an enemy combatant because of sucmsacdtinfortunately, such a politically biased and
simplistic attitude to international humanitariamviwas characteristic for Russian scientific pudtlans on
both the V.M. Kononov's case and the issue of “e:mes” in Ukraine. By the way, we have not found
any Russian scientific publications containingicisim of the mentioned final document 2011, inchedi
the above provisions.

So, on the issue of attitude of Russian legal doetto the problem of universal jurisdiction the
following should be stated:

there are some fundamental publications of Rusaighors before 2014, devoted to the
issue of the application of universal jurisdictiarcriminal proceedings, containing criticism oétrelevant
concepts, quite acute regarding “the general usalejurisdiction”, which provides for criminal
proceedingén absentia

devoted to this subject publications of foreignfpssors in Russian scientific journals are
critical to the concept of universal jurisdictiop to its denial;

the opinion of a significant number of leading Rassscientists in the field of international
law, accumulated in the final document of the rotadale on the case “Kononov vs. Latvia”, indicates
denial of the principle of universal jurisdicticend the very possibility of punishment for wamaes in
terms of internal conflict by Russian scientificctiine — in the situation where it is required bg political
interests of the RF;

all those positions on universal jurisdiction aret rmentioned or discussed in the
publications of Russian authors devoted to “wamnes” in Ukraine.

Additionally, it is worth analyzing the scientifgtyle, the objectivity of facts and the level oca®bi
of the mentioned Russian authors’ publications alvo&l persecution of “war crimes” in Ukraine by the
ICRF. Unfortunately, the level of appropriate iratars is poor. Thus, in the above mentioned artigle
A.G. Volevodz the author’s position on the develepmof events in Ukraine with abstract reference to
Russian media or security agencies without referetw the source is described. Such arbitrary
manipulation of “commonly known facts”, however trexnely controversial, such as information on the
use of the UN symbols by Ukrainian combatants & ¢bnflict zone, by the author can not lead to any
objective assessment.

In addition, during 2014 A.G. Volevodz publishedseries of other articles on development of
events in Ukraine, which are already politicallgaged and even journalistic. These articles are “To#"
anniversary of Bandera: Ukrainian nationalists asfathe UN”, “Lies of the Ukrainian representatinehe
UN”, “Who is trying to initiate the alliance of Uamian nationalists and the International Crimi@alurt”,
“The cunning move of Ukrainian nationaliststhese publications show the author’s sinceresiwerto the
ideas of Ukrainian nationalism, which by themsellasge little in common with international humanigar
law and criminal law.

In the mentioned article by P.V. Volosyuk a teclusig that allows presenting of certain
interpretations of events or the author’s evalumtie commonly known facts, is widely used. Thetioali
attitude of the author to the subject of scientifesearch can be argued, citing his remarks the “t
inhabitants of the rebel regions of Ukraine in mrsge to the atrocities that took place in the aapit their
native state, demanded decentralization of augfiodhd the ones about “the union of Donetsk and
Luhansk regions into Novorossia and its potentssire to join the RF”. Article by I.1. Kotlyarov ail was
published in the periodical of the Communist Paftythe RF under the heading “Against the Bandeesvit

! Bonerons, A. (2014). 104 roxoBuna Banjepsl: yKpaHHCKHE HALHOHAINCTHI IPOTHB OpraHu3aiun
O6benunennsix Hamuit. <http://viperson.ru/wind.php?ID=657500&soch=1818, August, 05);
Boseoms, A. (2014).K1o nbITaeTcst HHHUIMAPOBATH COI03 YKPAUHCKHX HALIMOHATUCTOB M MEKIyHapOIHOTO
yronosHoro cyna <http://viperson.ru/wind.php?ID=670045&soch=1>180August, 05)BoneBoas, A.
(2014).J1oxp npeactasurens Ykpaunsl mpu OOH. <http://www.mgimo.ru/news/experts/document
249230.phtml> (2015, August, 0BpreBoas, A. (2014).Xutpslit X0 YKPAaHHCKUAX HAIIMOHATIMCTOB.
<http://www.mgimo.ru/news/experts/document24911drph (2015, August, 05).
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and contains terms like “Ukrainian pro-fascist-barad regime”, although unlike the articles by
P.V. Volosyuk and A.G. Volevodz gives referencesstwurces in the Russian media, from which “the
commonly known facts” were borrowed. The above sstgythe political bias and lack of attention te th
sources of all publications by Russian scientistd14, which set out the vision on applicatiomwoiversal
jurisdiction to prosecute persons who committedr‘@erames” in a conflict in Eastern Ukraine.

In summary, it is necessary to state the followifige thesis of Russian authors in scientific
publications of 2014 — 2015 argue the legalitylad tise of the principle of universal jurisdictiop the
ICRF for prosecution of the Ukrainian combatantd #reir leaders who have committed “war crimes” in
the conflict in Eastern Ukraine, but they have deguate scientific justification. The Geneva Cottivars
1949 and the Additional Protocols, the internatiamarking papers on universal jurisdiction, the merof
the CC of the RF, foreign precedents on the appdicaof universal jurisdiction over war criminals
mentioned by these authors, are extremely divardesametimes contradictory. In addition, these @nsth
do not mention the achievements of Russian andi&uspeaking legal doctrine on universal jurisdicti
which has critical and controversial nature, do mention the regulations that do not meet theippsed
structures, in particular the UN General Assembdgdtution on universal jurisdiction and the norrhthe
CPC of the RF. Scientific positions of these redeens have clearly expressed politicized nature.

Therefore, to determine the format and possibdlitié prosecuting persons who have committed
crimes against humanity and war crimes during thenes in Kiev, occupation and annexation of the
Crimea, hostilities in the East of Ukraine — inigdictions of Ukraine, the RF and third states &l as
international judicial institutions a special sd¢iBa discussion of maximum level of representatiges and
minimum level of politicization should be organized
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DIVERSIONARY ROLE OF CONFLICTS IN EASTERN
UKRAINE AND GEORGIA: WAR AT RUSSIAN
FRONTIERS AS SOURCE OF PRESIDENTIAL POWER

The article aims to elucidate the nature of the Russia’s intentions during the conflicts in Eastern
Ukraine in 2014-2015 and Georgia in 2008. Whereas Russia’s involvement in Georgia conflict was
conducted during the period of economic growth and incumbents’ popularity in Russia, the
conflict of Ukraine coincided in time with economic stagnation of unprecedented low popularity
rating of the Russian government and president. Why did the Russian government involve in
similar armed conflicts under different political and economic conditions? It is argued that the
domestic economic situation and the popularity of incumbents in Russia influenced the
incentives to launch the conflicts in both cases: whereas in 2008 Russia enjoyed economic
growth and, thus, pursued exclusively geopolitical objectives in Georgia, it used the conflict in
Ukraine in order to divert public attention from domestic problems and raise the government’s
ratings.

Key words: armed conflict, Russia, Ukraine, Georgia, diversionary theory, geopolitics.

Two recent armed conflicts in Georgia in 2008 amadtern Ukraine in 2014 threatened stability in
the immediate neighborhood of the Russian Federalibese military disputes led to increased paiitic
and strategic confrontation among the former rapshbdf the USSR, dangers to economic growth and
establishment of democratic institutions in all tiggpating countries, as well as to devastatingliew
casualties and displacements in both Georgia amditk These armed conflicts once more illustrabed
level of dependency of these states on Russiagsasits and the ability of the latter to employ caer to
achieve its goals.

To understand what kind of warfare repertoire stidad expected from Russia it is necessary to
know the incentives of parties in the armed cotfli@rgue that by looking at economic problemshljgu
support of the leadership, as well as power reiatisithin the state, it is possible to explain tepertoires
of its involvement into conflicts in neighboringagts. Such illumination of conflict's roots mightlp to
develop effective defense strategies, making westides more capable of protecting their borders.

Therefore, the research question is the following:

How did the Russian Federation’s goals of partitipa in the armed conflicts in Eastern Ukraine
in 2014 and Georgia in 2008 influence the warfagpertoires in each case?

More specifically, the research is focused on tbegarative study of the incentives of Russian
involvement in armed conflicts in Eastern Ukraine€2014 and Georgia in 2008. The investigationnseai
at illumination of the goals of Russian governménteach case with regard to both geopolitical and
domestic reasons. Elucidation of linkages betwéesd goals and the intensity and duration of mjlita
confrontation will help answer the research questio

The research will be concentrated on testing thewiing hypothesis:

H1: The government’'s willingness to increase thélipusupport and divert its attention from
domestic issues is inversely proportional to therisity of armed conflicts at its frontiers.

In other words, if the government'’s interest ineding public attention from domestic problems is
high, the war will be conducted at slow pace, Wath intensity, and limited engagement of troopssuich
a way, public attention will be diverted during ¢pperiod of time (mass-media and government wdLif
public attention on foreign, rather than domestiabfems), whereas losses and casualties of warbeill
limited and, thus, will not provoke negative attits among society. If government's interest in rtlivg
public attention is low (in case economic growthoigyoing and the country's leadership is popuths),
war will be intense and rapid, since its main gedb achieve regional redistribution of power, twshift
public’s attention from domestic issues. The shdtte period of war, the cheaper it is to achieweifn
policy goals.

Scholars offer two types of explanations to intBmsg tensions in general and armed conflicts in
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particular at the frontiers of the Russian FederatThe first group argues that Russia is tryinge@ssert
and reestablish its role of the regional hegemapable of influencing the policy choices of itsgigiors.
Thus, the proponents of this view argue that Russipursuing the geopolitical goals, which lead to
conflicts with other states of the former USSRccording to Angela E. Stent, “[tlhe Kremlin’s Rimum

goal has been to secure recognition of this [posie®] area as its legitimate sphere of influeric gives
Russiaa droit de regardover its former republicé” Therefore, Russia views the former republicshef t
USSR as the sphere of its direct influence and eysphrmed conflicts as a means to strengthen this
perceived position.

The second group of scholars argues that the Rufsieign policy decisions are made with regard
to its domestic interests. According to this apphpdhe aggressive character of foreign policy thedhigh
level of its publicity have a direct link to thetddoration of democratic institutions in Rudsi@ihus, the
main objective of armed conflicts in the former ®&bd\Republics, bordering with Russia, is to divi
public attention from domestic political and ecomoproblems and turn it to the foreign politics.

Both approaches have merits in explaining the itiees of the Russian foreign policy in its
immediate neighborhood. Domestic and foreign polmgtivations play complementary roles in the
decision-making process with regard to armed oosflil argue that Russo-Georgian war in 2008 was
aimed at reestablishing the Russia’s leadershiftiposn strategically important Transcaucasia oegi
whereas the armed conflict in Eastern Ukraine itd2@as started to divert public attention from detiee
political and economic problems. Therefore, in tieisearch two approaches are considered to havts mer
for explanation of separate cases.

In its turn, diversionary theory argues that “intronal conflicts can be launched by incumbents
to divert public attention from domestic issuesThe conflict can play a diversionary role onlyden
specific conditions: when the state’s leadershgrdehe forced removal from power, when democratic
institutions are not developed (since establishemiatracies do not launch diversionary conflicts thue
high level of transparency), when leaders are digr@non public improvemehtWith regard to these
conditions it is important to take into considesatithat the risk of military dispute increases, whmth
states involved in it are in the process of demariaansitior. It means that they are not democratic

! Galbreath, D.J. (2008). ‘Putin’s Russia and tiNetv Cold War”: Interpreting Myth and Reality’, Eape-
Asia Studies, 60, 9, pp. 1623-30; Kanet, R. (€20D7).Russia: Re-Emerging Great Powd&ew York,
Palgrave Macmillan; Mankoff, J. (2009jussian Foreign Policy: The Return of Great Powaelities.
Lanham, MD, Rowman & Littlefield; Wilson, E. & Tagen, S. (2008).he Multilateral Dimension in
Russian Foreign PolicyLondon, Routledge.

2 Gomart, T. (2006)Russian Foreign Policy: Strange Inconsister@windon, Conflict Studies Research Centre
Defence Academy of the United Kingdom; Legvold(&d.) (2007)Russian Foreign Policy in the Twenty-
First Century and the Shadow of the Pa#tw York, Columbia University Press; Nygren, BO(8).The
Rebuilding of Greater Russia: Putin’s Foreign Pgliowards the CIS Countrieslew York, Routledge;
Po’ti, L. (2008). Evolving Russian Foreign and SiguPolicy: Interpreting the Putin-DoctrinActa Slavica
laponica, 25, 129-42; Tsygankov, A. (2008). Russia’s Internatiokesertiveness: What Does it Mean for
the WestProblems of Post-Communism, 5538;-55.

% Stent, A.E. (2008). Restoration and RevolutioRirin’s Foreign PolicyEurope-Asia Studies, 60, 5102.

4 Aslund, A., Kuchins, A. (2009 he Russia Balance She¥tashington, DC, Peterson Institute for
International Economics, Center for Strategic artdrhational Studies; Blank, S. (2009). What isingvand
What is Dead in the Russian Foreign Policy Traditithe Annual Convention of the International Studies
Association, 15-18 Februarilew York City; Busygina, |., Filippov, M. (2008End Comment: EU-Russian
Relations and the Limits of the Northern Dimensiaalto, P., Blakkisrud, H., Smith, H. (ed9he New
Northern Dimension of the European Neighborhd8dissels, Centre for European Policy Studies;-294
Hassner, P. (2008). Russia’s Transition to Autogradcurnal of Democracy, 19, 8-15; Lukyanov, F.
(2008). Interactions between Russian Foreign anudXtic Politicslrish Studies in International Affairs,
19, 1,17-24; Okara, A. (2007). Sovereign Democracy: AvNRussian Idea or a PR Proje&@ssia in
Global Affairs, 5, 3pp. 8-20; Shevtsova, L. (2009). The Return of ®akzed PowerJournal of
Democracy, 20, 61-65.

® Filippov, M. (2009). Diversionary Role of the Ggir-Russia Conflict: International Constrains arahi2stic
Appeal.Europe-Asia Studies, 61, 11827.

® Filippov, M. (2009). Diversionary Role of the Ggi@-Russia Conflict: International Constrains arahi2stic
Appeal.Europe-Asia Studies, 61, 1T827.

" Mansfield, E.D., Snyder, J. (2002). Incomplete Deratization and the Outbreak of Military Disputes.
International Studies Quarterly, 46, 829-549.
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enough to prevent the leadership to employ divasesip strategy, but public is influential enoughbi®
taken into account. Since all post-Soviet states stitl undergoing democratic transformation, thet |
condition applies to both Russia and its neighbors.

As it was mentioned above, the research will beigsed on explaining how the type of incentives
influenced the mode of armed conflict. The authtfecentiates between two types of incentives: 1)
geopolitically motivated; 2) domestically motivategimilarly, two modes of armed conflicts are detin
based on analyzed cases: 1) conflicts of shorttidarand high intensity; 2) conflicts of long duoat and
low intensity. Thus, the aim of the research ifind correlation between types of incentives anaiesoof
armed conflicts.

To achieve this goal, it is necessary to find datien between the independent and dependent
variables. The independent variables are the fatigweconomic indicators (GDP growth, fixed capital
investment, inflation, unemployment, nominal changie, national reserves, export and import of gpod
and public support (approval rating of governmerd ¥ladimir Putiny. The economic indicators will be
measured in accordance with the report on Russianoeny, published by the World Bank in September
2013. The government’'s and Vladimir's Putin approvaé assessed on the basis of sociological poll,
conducted by the Levada Cenrtdrevada Center was selected as the most reliabiee of information,
since it is the only independent, non-governmemaéling and sociological research organization

The analysis includes the approval rate not onlthefRussian government in general, but also of
Vladimir Putin, who used to be the prime ministeridg the armed conflict in Georgia in 2008 and the
president during the armed conflict in Ukraine B12. Russian regime is conventionally charactertaed
centralized, personalized power structures, whitdctvely resist any appearance of oppostidithat is
even more important, the personalization of powerRussia was also accompanied with the rise of
nationalism, which is often claimed to be populadipersonally by Vladimir Pufin

Dependent variables are aimed at defining the nobdemed conflict. Therefore, they include the
most important characteristics of military confratnin. They are duration, military strength (measiuby
the absolute numbers of military staff involved)ilitary and civilian losses, as well as the numbér
people displaced. These indicators of armed cdrifliensity were chosen in according with measuring
method of Correlates of War dataset, the main seppf reliable data used in research of extermal a
internal armed conflicts

The cases of armed conflicts (Russo-Georgian Wa008 and armed conflict in Eastern Ukraine
in 2014) were selected on the basis of their mel@racteristics (duration and intensity), whichstrate
two distinct modes of military confrontation. Thai$®o-Georgian War was an armed conflict of short
duration (5 days) and high intensity. On the othand, so-called war in Donbas (Eastern Ukraine)

! Similar independent variables were employed irdiionary theory research by Pickering and Kisangan
(2005); Ostrom and Job (1986); James and Oneallj1@heal and Tir (2006); Hibbs (1987); MacKuen,
Erickson, and Stimson (1992).

2 Russia Economic Report (201Zhe World Bank in the Russian Federation, BB4. <http://www-wds.
worldbank.org/external/default/WDSContentServer/VWI8/2014/10/08/000350881_20141008110829/
Rendered/PDF/912390WPOWBOREO0B0x385330BO0OPUBLIGS.pd

% June Ratings of Approval and Support (2014\ada Center<http://www.levada.ru/26-06-2014/iyunskie-
reitingi-odobreniya-i-doveriya>.

* Treisman, D. (2013). Why The Kremlin Hates Lev&smter The Moscow Times, May 24http://www.the
moscowtimes.com/opinion/article/why-the-kremlindstevada-center/480433.html>; Barry, E. (2013).
Polling Group In Russia Sais it May Clo3ée New York Times, May 2thttp://www.nytimes.com/2013/
05/21/world/europe/russian-polling-group-says-ityaadose.html?_r=1&>; Balmforth, T. (2013). Levada
Center, Russia’s Most Respected Pollster, Feasu@dradio Liberty, May 21<http://www.rferl.org/
content/russia-levada-center-foreign-agent/24992i2®>.

5 Horsfield, D. (2014). Casting shadows? Authoidtiaism in Putin’s Russidsia Europe Journal, 12, 4,
445-456.

® Teper, Y. Course, D.D. (2014). Contesting Putiaon-building: the * Muslim other' and the chatie of the
Russian ethno-cultural alternativéations & Nationalism, 20, 421-741; Cannady, S. Kubicek, P. (2014).
Nationalism and legitimation for authoritarianistacomparison of Nicholas | and Vladimir Putiiournal
of Eurasian Studies, 5, 1;9; Gerber, T.P. (2014). Beyond Putin? Natiomalésxd Xenophobia in Russian
Public OpinionWashington Quarterly, 37, 313-134.

" Gleditsch, N.P., Wallersteen, P., Eriksson, Mljédberg, Strand, M. (2002). Armed Conflict 1946320A
New Dataset’Journal of Peace Research, 39635-637.
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currently lasts for more than 8 months and is attarzed by low intensity. Thus, these two cases ar
particularly suitable for the purposes of this egsh, which aims to show correlation between Russia
domestic problems in two respective years and théenof military confrontation, applied by the Rassi
army in two cases.

General economic growth in the Russian Federatias much higher in 2008 than in 2014. The
main economic indicators, such as GDP growth, figagital investment, nominal exchange rate, export
and import of goods, as well as savings at reskenve, national wealth fund and reserve (includiddy
were significantly higher in 2008 than in 2014. fa other hand, inflation and unemployment decibase
2014 in comparison with 2008, which was positivargie in Russian economy (Figure 1). However, both
inflation and unemployment rates rose in comparigith two previous years (2012 and 2013), which
might have also contributed to the general didsati®n with government’'s economic policy. Tracithg
economic developments in Russia in 2008-2014 gewvedence that before and during the Russo-Georgian
war in 2008 the economy growth remained high endaginsure the stable economic basis for the myilita
operation launched by the country’s leadership.cémtrast, in 2014 the main economic indicators
plummeted. Even before the start of the Ukrainianea conflict international economists forecasteal t
further slowdown of growth, including high inflatipdeteriorating fiscal outlook and decreases Mape
income and consumption of Russian citiZens
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Figure 1. Main economic indicators
Source: Russia Economic Report (20I4)e World Bank in the Russian Federation, 22,

Government’'s approval rate experienced considerdib¢uations within the time framework of
this research. Its approval rate was the highestrhonths before the beginning of the armed coniitict
Georgia — 63% and the lowest a month before theclkaof the military confrontation in Eastern Ukmin
43%. Therefore, it can be assumed that wheredweifirst case government was not interested inrtiinge
the public attention from the domestic issues whthaim of increasing its approval rate, in theoselccase
such motivation could be present.

According to sociological polls, conducted by Leaa@enter, the highest level of approval was
registered in summer 2008 (83%) and the lowestanty espring 2013 (63%). The curve, depicted on the
Figure 3, reveals similar fluctuations in approaatl disapproval rates to those of the Russian gawent.
However, it must be noted that during all years sheport of Putin personally remained significantly
higher than of the government in general (for exafrip 2008 the gap between two rates was 20%).

Thus, invasion into Georgia was conducted underemély favorable circumstances with the
highest population’s support which the Russian gawent and Vladimir Putin have ever experienced,
while in 2014 (before the Ukrainian crisis) thauaition was the opposite. Russian leadership hadhiives
to start the diversionary conflict only in 2014 ,fasas in 2008 it should have been satisfied Vel of its
popularity. When one looks at the dependent vagldn interesting temporal trend can be reveadleel.

! Russian Federation: Subdued Growth Ahead Amid Glitial Tensions. Forecast (201&uropean
Commission Directorate-General for Economic anddficial Affairs,124-125. <http://ec.europa.eu/
economy_finance/eu/forecasts/2014_spring/non_russiadf>.
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Russo-Georgian war lasted for 5 days, whereasrthedaconflict in Eastern Ukraine continues for more
than 8 months so far, and the conflict resolutismat foreseen in the nearest future. Thus, theimvar
Georgia was of very short duration, whereas theedroonflict in Ukraine can be characterized asamg
confrontation.
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Figure 2. Russian Government's Approval Rate
Source: June Ratings of Approval and Support (2QdeW)ada Centershttp://www.levada.ru/26-06-
2014/iyunskie-reitingi-odobreniya-i-doveriya>.
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Figure 3. Vladimir Putin’s Approval Rating
Source: June Ratings of Approval and Support (2QdeWada Center<http://www.levada.ru/26-06-
2014/iyunskie-reitingi-odobreniya-i-doveriya>.

The latter had direct influence on strength of afroenflicts. The findings, presented in the Figure
4 show that the losses of Ukrainian national arngypmoportionally higher than the losses of the IGemn
army, which can be explained by the duration otheemnflict (as it was already mentioned, Ukrainian
conflict continues much longer than Georgian). &mproportional differences are also observedhm t
numbers of involvement of pro-Russian insurgent®oth cases. However, the participation of Russian
troops dropped almost by 40% in the longer (Ukeaihiconflict. It allows to assume that the Russian
Federation is not interested in the high-intengignflict in the second case and tries to keep the
involvement of its troops as limited as possiblee3e findings reveal that whereas the war in Gaargn
be characterized as military confrontation of higensity (with regard to the fact that during yslaf this
conflict almost 19,000 Russian troops operated @or@an territory), the armed conflict in Eastern
Ukraine is of low intensity (taking into accounetparticipation of 10,000 troops during 8 montiAs.the
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Figure 5 shows, the military casualties in two afraenflicts resemble the warfare trends, revealethe
Figure 4. Again the casualties among the natiomaiess and the pro-Russian insurgents were logically
proportional to the duration of respective militavgnfrontations. However, the casualties of thesRums
troops in the Ukrainian case only slightly outnumsitae casualties in the Georgian case.

The debate around the diversionary theory risesetiguestions: 1) could Russian political
incumbents be in need of a diversionary or gedpalitonflict? 2) how can it be proven? 3) whathe
correlation between these incentives and the warigpertoires. The independent variables showedrtha
2008 Russia was characterized by the economic brostéble development, low level of unemployment
and inflation, etc. It logically led to general isfdction of the mass public with the governmemisions,
as well as very high approval rates of VladimirifutAs a result Russia’s leadership had no motivation
divert the public’s attention from the domesticuiss. Therefore, the armed conflict in Georgia was
launched due to other reasons and the diversiaghaoyy in this case is not applicable.

However, if to take into consideration the geojpditimportance of this conflict for Russia, it is
possible to explain it with the help of neoreadipproach. Russia was interested in reestablistsrgjatus
of regional hegemon, the sphere of influence oheaavers all Transcaucasian area. However, the pro-
Western policy of the Georgian president Saakaiststirted after the Revolution of Roses in 2008 of
the central goals of which was NATO membership ebid, seriously questioned the ability of Russia to
have any impact on the political decision in thgiga in the future. In order to prevent the Geangia
growing cooperation with the West and reassurstégus of the influential pole in the multipolar neb
Russia launched an armed conflict in Georgia.
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Figure 4. Comparison of strength of armed conflictsn Georgia (2008) and Ukraine (2014)

by total number of soldiers involved

SourcesReport. Volume I (2009)IFFMCG, Septemberhttp://web.archive.org/web/20091007030130/
http://lwww.ceiig.ch/pdf/IIFFMCG_Volume_I.pdf>; RegoVolume Il (2009)lIFFMCG, Septembexhttp://web.
archive.org/web/20110706223037/http://www.ceiig ptf/IFFMCG_ Volume_lIl.pdf>; Report. Volume 111 (D9).
[IFFMCG. <http://web.archive.org/web/20110706223252/httywilv.ceiig.ch/pdf/IIFFMCG_Volume_lll.pdf>;
Barabanov, M. (2009). The August War Between Ruaeid GeorgiaMoscow Defense Brief, 15. <http://www.
webcitation.org/5fm4fGQ5j>; NATO estimates Russéas 10,000-12,000 troops near Ukraine border (20Rd)ters,
July 14.<http://lwww.reuters.com/article/2014/07/14/us-ukeacrisis-nato-idUSKBNOFJ1HX20140714>; PM
Yatseniuk: Some 50,000 military participate in ATZD14).Ukrinform, August 11<http://www.ukrinform.ua/eng/
news/pm_yatseniuk_some_50000_military_participateato_325180>; Foster, H., Goryachova, T. (2014)alve's
Next Battle Is Donetsk, But No Bombs, Pledd8A Today, July 1Xhttp://www.usatoday.com/story/news/world/
2014/07/12/ukraine-donetsk-separatists/12506719/>.

Another factor which provides evidence in favorgefopolitical character of incentives of Russo-
Georgian war is the fact that the conflicts in tlisputed areas (South Ossetia and Abkhazia) fram th
beginning of 1990s till 2008 were “frozen”, thusaking these particular region a suitable targetafoy

! Similar link between the Russians’ perceptione@fnomic perceptions and approval of Putin weradduwy
Daniel Treisman (2014).

2 Q&A: Conflict in Georgia (2008)BBC News, 11 Novembethttp://news.bbc.co.uk/2/hi/europe/
7549736.stm>.
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revisionary infringements of the Russian Federatitnus, conflicts in South Ossetia and Abkhazia had
historical background, providing the basis for Raissargumentation. What is more important, theyewer
located in strategically important area for Russihgere it sought to reestablish its hegemonic j@osit
Thus, this conflict had geopolitical incentives.
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Figure 5. Military Casualties in armed conflicts inGeorgia (2008) and Ukraine (2014)

Sources: List of Casualties among the GeorgiantdfjliServicemen (2008Ministry of Defense of Georgia.
<http://web.archive.org/web/20120607052439/httpsMwmod.gov.ge/index.php?page=-10&Ild=31&lang=1>t ok
Casualties of South Ossetia troops in august 2B088).Regnum, October 2&http://www.regnum.ru/news/fd-
abroad/georgia/1071748.html?forprint>; Russia iases death toll in S. Ossetia conflict to 67 so#d{2009).
Sputnik News, August Zhttp://sputniknews.com/russia/20090807/155750&wn#>; Tsvetkova, M., Grove, T.
(2014). For Embattled Ukraine Rebels, No Time Taétol he DeathReuters, August 2khttp://in.reuters.com/
article/2014/08/21/ukraine-crisis-donetsk-buriafNKBNOGL1PB20140821>; Over 1,250 Ukrainian serviem
killed in hostilities in Donbas — Ukrainian presid€2014).Interfax, December 1Xhttp://en.interfax.com.ua/news/
general/238332.html>; Group "Cargo-200" named thdiomed number of dead Russian soldiers in thedasn
(2014).1bforesist, December 13http://inforesist.org/v-gruppe-gruz-200-nazvadigiverzhdennuyu-cifru-pogibshix-
russkix-soldat-v-donbasse/>
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Figure 6. Civilian Casualties and Losses in Georgig2008) and Ukraine (2014)
Sources: Consequences of Russian Aggression Irg@ag@009) Ministry of Foreign Affairs of Georgia.
<http://www.mfa.gov.ge/index.php?lang_id=ENG&se&587>; Fawkes, H. (2008). Despair Among Georgia’s
Displaced BBC, August 20<http://news.bbc.co.uk/2/hi/europe/7572736.stmkrdihe. Situation Report No. 21’
(2014).0CHA, December 1xhttp://reliefweb.int/sites/reliefweb.int/fileseurces/Sitrep%2021%20-
%20Ukraine%20-%2012%20December.pdf>

On the other hand, in 2014 both economic growth @opllarity of the country’s leadership were
plummeting in Russia. The country experienced dmrable economic hardships, which caused the
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decreased approval of the president among the masg. To rise its popularity and to be capable of
maintaining regime’s status-quo the country’s leskip had to divert the public attention from the
domestic issues. One of the most effective waydotdhat, according to the diversionary theory, Wwas
launch an armed conflict at the Russian frontiast joehind the border. Taking into consideratioa th
development of nationalism in the latest decadRussia, the best argumentation for it was the pattsn

of ethnic Russians in Ukraine. Thus, the specialparal observation allows to conclude that the arme
conflict in Ukraine was launched by the Russiandfation under the circumstances of domestic chgdien
to divert the public attention. This diversionatsagegy proved to be effective: Putin’'s approvat rstarted
increasing immediately after the beginning of thaflict, reaching its peak in November, 2014.

The incentives of the Russian government had dimnpact on the warfare repertoires chosen in
each case. In Georgia Russia was interested iacagtvement of predetermined geopolitical goatgke
over the control in South Ossetia and Abkhaziasttp Georgia’s membership in NATO, to reestablish
Russian influence in the region). The operation easiucted by 19,000 Russian troops in just 5 dayis.
time proved to be enough to achieve the statedajiopl goals under the conditions of military dlct of
high intensity. After impressive military succeasGeorgia, Russia was ready to sign ceasefireg sineas
clear that South Ossetia and Abkhazia will remaithiw the sphere of direct Russian influence. In
addition, short conflict allowed Russia to avoichsiderable economic and human losses, thus, making
possible to reach the goals on the lowest costlgess

The opposite developments took place in the Ukaaincase in 2014. The aforementioned
economic hardships forced the government to lookvrys of diverting public attention from the dorties
issues. Donbas (the conflict zone in Eastern Ukdalmistorically belonged to Ukraine and was never
disputed separately from the rest of the countfier;lUkraine acquired its independence in 199X #nea
remained an integral part of Ukrainian economyhdtl strong representation among Ukrainian political
elites and never sought to join Russia. Thus, dmglict in Eastern Ukraine was artificially createdking
advantage of the general instability in the countgused by the revolution (winter 2013-2014) aswent
annexation of Crimea. There were no geopoliticaboms for the launch of armed conflict, since Ueai
historically remained within the sphere of Russiafiuence and after the revolution (which was pro-
European) was too weak to question the balancewépin the region.

Ukraine was a good target for diversionary wartingastern region with high concentration of
ethnic Russians. Taking into consideration the flaat the nationalist discourse remains the moptilao
in Russia, it was logical to employ the argumentatdf the conflict which was easily understood and
accepted by the mass public. The immediate resadtthe growth of the approval rating of VladimirtiRu
and the Russian government in general, which invias the major goal of this conflict.

Since it is necessary to divert public attentiongddong period of time (economic problems require
much time to be solved), military confrontationcenducted on a slow pace and with low intensityisTh
mode of armed conflict also allows preventing thsualties among Russian military troops which might
cause the dissatisfaction among the Russian ci#tizensuch a way, the Russian government found an
effective tool to shift public attention from it®@ performance in the long term with minimal ecoim
and human losses.

Based on the aforementioned argument it is possibleake conclusions about the correlation
between the governments incentives of launchingatineed conflicts and the warfare repertoires. Thus,
periods of economic stability and leadership poftylaare associated with intense short warfare
repertoires, which serve to achieve geopoliticalgoOn the other hand, periods of economic stagmnat
and decrease in leadership popularity are assdoigith low intensity of warfare repertoires, whiptay
diversionary role within domestic politics.
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Appendix 1

Main Economic Indicators, Russian Federation, 2002014

Economic indicator 2008 2009 2010 2011 2017 2013| 0142
GDP, % change 5.2 -7.8 4.5 4.3 3.4 1.3 0.8
Fixed capital investment, % 9.5 -13.5 6.3 10.8 6.8 | -0.2 -3
Inflation (CPI), % change 14.1 11.7 6.9 8.5 5.1 6.8 |65
Unemployment, % 6.3 8.4 7.3 6.5 5.5 5.5 5.64
Nominal exchange rate,
Rb/USD 24.8 31.7 30.4 29.4 31.1 31.8 36.1
Reserve Fund, bin USD 137.1 60.5 25.4 25.2 62.1 487.|879
National Wealth Fund, bin
UsD 88 91.6 88.4 86.8 88.1 88.6 86.5
Reserves (including gold)
billion $ 427 439 479 499 538 510 478
Export of goods, billion $ 466.3 297.2 392.7 515.4528 523.3 349
Import of goods, billion $ 288.7 183.9 245.7 318.6 335.7 343 181.8
Source: ‘Russia Economic Report’ (2014) The WorlthBin the Russian Federation, 32. — P. 54
Appendix 2

Freedom Rating of the Russian Federation, 2008, 201

2008 Scores 2014 Scores
Status Not Free Not Free
Freedom Rating 5.5 5.5
Civil Liberties 5 5
Political Rights 6 6

Source: Freedom rating. Russia (2008gedom Houseshttps://www.freedomhouse.org/report/freedom-

world/2008/russia>; Freedom rating. Russia (20Edgedom Houseshttps://www.freedomhouse.org/report/freedom-

world/2014/russia-0>.
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INTERNATIONAL MECHANISMS FOR REGULATING
CIVIL WARS: PEACEMAKING EFFORTS OF THE
UNITED NATIONS AND OTHER INTERNATIONAL
ORGANIZATIONS

Civil wars have some mechanisms of solving: either resolution of a conflict by warring parties or
resolution of a conflict with the assistance of the third party. There are international
mechanisms of regulation of civil wars, which functioning nowadays, and there is accumulated
experience in peacekeeping practice of the UN and other international organization. It is
doubtless that peacekeeping mechanisms require participation of the international community
under international humanitarian law and the UN Charter. Moreover, a third party should not
use the practice of using peacemaking strategies for its own purposes. The UN peacekeeping
activity, in spite of the problems, remains constant influencial method on regulation of civil wars.
Whereby, with all disadvantages of solving certain problem by regional organizations, the
positive aspect is just a fact of creation of the mechanisms to resolve a conflict exactly by
regional organizations that have been created with the purpose to expand economic
cooperation.

Key words: civil war, peacekeeping activity, peacekeeping strategies, tactical measures for
regulation of armed conflicts

Conflict virus has become the most identifying @eatin development of world society since XX
century until nowadays. Conflicts that have aridae to the past contradictions, have led to ocooe®f
different collisions that have progressed at allels: international, intergroup, interstate andeoth
Collisions have obtained the most acute formsyuitiolg civil wars that have led to numerous destonst
and human losses. Thus, in the second part of XXucg two tendencies were determined, which were
direct reasons of civil wars. First of all, therasna breakdown of the colonial system in the paspgdaod
- former colonies, especially in Africa became ipeledent of the metropolis. In these conditionggdar
scale conflicts began in new states, where diftegeoups of society struggled for power or for affiag
the status of state territory — of autonomy, inaelesmce.

The second tendency appeared in the beginningeol#90year, when the breakup of socialistic
regimes led to aggravating of ethno-confessionhinaterritorial, ethno-political problems withirogt-
Socialist countries. Thus, in 1990 was increasddnly amount of civil wars, but also their duratiand
cruelty.

Civil war as any armed conflict has two regulatargchanisms, which are not really diversified.
There are only two types of mechanisms: 1) settiéraéthe conflict by conflicting parties; 2) setthent
of the conflict with participation and assistandehe third party. Should be noted, that the thiedty is
meant, principally, as mediators: special missigpescekeeping forces and international organizsitéam
in the role of such mediators, increasingly fredlyethe last is the so-called international randge o
settlement of such armed conflicts as civil wareTgossibility of interference of the world society
determined by the fact that the state «is not sed®system, even when the regime tries to conttetmal
influences” and, correspondingly, internationalasrgations “can intervene with the purpose of prooe
of human rights, easing of suffers and the cessafithe armed conflict’

Taking in consideration the above, the UN is oliédain accordance with its Charter to take
measures aimed at solution of not only internatidmat also non-international armed conflicts, e#gs of
which are civil wars. The United Nations activitiesregulation of armed conflicts (which includdsaa
non-international character) is called peacekeepbpgrations. Regarding the last moment, it is
immediately needed to make a remark: the UnitedoNatCharter in no cases does not regulate qusstion
about the institute of peacekeeping operations,téhm "peacekeeping” is even absent here. However,

! Esman, M. (1994thnic Politics.New York.
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United Nations Secretary-General Dag Hammarskjoldhis times, took up the position that the term is
attached in “the chapter six and a half’ of the f#raand placed it among such traditional methdds o
pacific settlement of disputes as mediation and-ffading (chapter VI), and enforcement measures, f
example, embargo and military involvement (chaptiér.

In general, should be noted that during the Unliadions existence, the mechanism of advance
preparation, organization, control over operatiomgolving military staff, has not been createdp&ated
decisions were pronounced and own management mentmnwere created for each operation.
Considerably, formation of peacekeeping policyasdsl on existing precedents and within the framiewor
of restrictions, which are used in accordance withUnited Nations Charter. The United Nationsvétgti
aimed to regulate civil wars has two sides: to pr\a civil war and settlement of current civil war

The first task, mainly, was relevant during theigetiof getting of independence by former colonies
in Africa and Asia. The United Nations forwardecesjal missions to prevent a civil war in the newly
formed states. In some states, missions were fdegawith the purpose of maintaining the securityhia
region and to control the armaments. For exampke United Nations operation in Congo (ONUC — June
1960 — June 1964); the United Nations Security &oncthe West New Guinea (West Irian) (UNSF —
October 162 — the last of 1963); the UN controlgigis in Angola I, Il (UNAVEM - January 1989 — June
1991 and May 1991 — February 1995 accordingly)ihi&ed Nations mission in Central African Republic
(MINURCA — April 1998 — February 2000)

If civil war could not be contained, missions waeformed and they received some broader
powers, and were directed as peacekeeping militmogs of the United Nations, "blue helmets". lsem
of success, their powers were continued, aimeth@écestablishment of peacekeeping and enforcement of
the treaties. There are such missions as the UNg&tbns armed forces in Cyprus (UNFICYP — from
1694); the UN operation in Mozambique (ONUMOZ — Bexer 1992- December 1994); the United
Nations Assistance Mission in Rwanda (UNAMIR- O&pld993 — March 1996); the UN mission in
Bosnia-Herzegovina (UNAMIBH — December 1995 — Delbem2002); control mission in Angola llI
(UNAVEM 11l = July 1997- February 1999); the Unitéthtions Interim Administration Mission in Kosovo
(UNMIK — since June 1999); the United Nations ofierain Burundi (ONUB — May 2004 — October
2006).

However, nowadays the UN is in crisis. Peacekeepitiyity is becoming the UN prerogative in a
less degree. Other organizations undertake sintitanmitments, including regional organizations -
Organization for Security and Cooperation in Eurd@SCE), African Union, European Union, and
NATO. Should be noted, that presence of severadllghrinstitutes largely reduce the efficiency of
operations. Moreover, it leads to fact that memdtates of the United Nations Security Council flatl
refuse to finance certain mission, because inentced by some other organization.

Taking in consideration the above, should be tho@gB2-1995 when the UN together with the US
conducted two operations in Somalia. Nevertheldss, UN completely failed in solving the Somalia
problem. Attempts of other organizations at solMihig problem were no less active, but in genels a
unsuccessful — African Union, the League of Aradt&}, Intergovernmental Organization of Development
which consolidates all states of the Horn of Afraxad international contact group about Somialle
force component of an operation aimed to civil wegulation has completely failed. Thousands of well
armed and equipped soldiers were helpless, factidtiwe guerrilla actions of tens thousands of Samal
Moreover, death of dozens of American soldiers wakirning point in the practice of peacemaking
operations. The USA under the pressure of publiniop was forced to withdraw its units from Somalia
that was a signal to withdraw a contingent of otlteuntries. Namely, this fact is indicative of
peacekeeping mission failure. Moreover, expertsutaled that the UN peacekeeping operation in Samal
in 1992-1995 is the most expensive among otherghmivere carried by the UN in the latter half ofth
20th century.

One thing to note that in spite of humanitarian emlitary intervention of multinational forces on
the UN sanction had contradictory character, thinotlg military protection of Organization, was pbks
to mobilize and deliver an enormous number of faod other assistance and make a tangible attack at

! Oneparn OOH 1o monepskasmio mupa; O630p estensHocTH. <http://www.un.org/russian/ peace/
pko/intro/chapterl.html>.

2 United Nations Peacekeeping. <http://www.un.orgB&lpko /dpko/pastops.shtml>.

® Konoganos, U.B. (2010).Pacnad 2ocydapcmesa u epasicoanckas eoiina 6 Comanu: aBroped. auc. Ha
NOJydeHHE Hayd. CTeNeHHU KaHa. uctop. Mocksa: Uucturyt Azun u Adppuxku MI'Y um. M.B. JlomoHOCOBa.
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starvation and epidemics. After the withdrawal leé UN troops, in Somalia battles between clans were
continued, but because of active political actiéhd humanitarian diplomacy within the frameworkshe
United Nations, humanitarian crisis in this stataswlocalized within the fighting areas. However,
settlement of the conflict has not occurred

A similar situation existed during the regulatidrcavil war in Somalia. The UN, ECOWAS, UAE,
ECOMOG, Great Britain and other world states haken part in attempts of conflict settlement. Esént
Somalia exploded the reputation of the UN, as gamization, aimed to safeguard peace and worldysafe
In addition, as a result, political and legal aspenf international participation relevant to thenad
conflicts solution, including civil wars on the Adan continent, took one of the central placeshamwork
of 54 session of General Assembly of the UN in Saypier 1999.

Even the United Nations Secretary-General Kofi Anmade a statement that “one of the examples
and tragic consequences of non-intervention ofitkernational community, big states and internation
organization was Rwandan genocide and invokeddogrétion of the new international law - the rigat
external interference without the principle of saignty”. Thus, the question was risen to the UN about
moving from traditional peacekeeping policy to theace enforcement” or “imposing peace” strategy.

Imperfection of the UN system develops in avaiigibf the veto right in the five permanent
members of the Security Council that can be usedheir own purposes, which certainly reduces the
effectiveness of the UN peacekeeping operations.

Researchers suggest that the UN political decisioost of all are the consequence of certain
conflict situations and almost do not ahead of éhegents. The UN representatives in the conflieaar
prefer passive observation over the sequence oftevather than to create conditions for liquidatad
causes of a conflict. Such «non-intervention» likeas in Bosnia and Herzegovina and Croatia l¢adise
increasing of number of victims of conflict andaasesult to reducing of the UN authority.

Consequently, there is a certain necessity of m@fgg this universally international organization in
order to reasonable and effective peacekeepingtgdtnplementation.

Currently, it is observed increasing role of regibarganizations in the process of regulation the
civil wars. Clearly that the way of regulation ttigil wars should be determined in the state whese has
been emerged. However, some civil wars are clasédyconnected because of close personal relatbns
political leaders of the states, development oforeg) formal and informal economy, a stream of geles
who migrate from one country to another that engg@if regional forces is inevitable. Similar siioatis
the most clearly observed in civil wars in Afriddoreover, the specific of civil wars in Africa castrand
should not to be observed separately from the ksacid political situation in neighboring countries.
Namely, that what happens in one country, complétaek a positive or negative impact on neighboring
countries. The fact that most prolonged and blocigly wars in Africa were clearly defined by regiin
character. The last has made African politics artdrested international organization (the UN, Adric
Union and other) accept the fact that solving ahsconflicts, in general, should be regional.

For the last 20 years, some interstate Africanmgaions (ECOWAS, African Union and other)
created own mechanism for regulation of civil wansd other internal political conflicts. However,
K. Dokken disputes a fact that regional organizetioan be impartial mediators between warring g@erti
For example, operations aimed at resolution ofigiscin Liberia at the beginning of the year 1990<xX
century were made by the forces of ECOMOG (armedef® of ECOWAS) showed that this regional
organization could not immediately cope with statéglective, mostly, because of the «irreconcilable
character of interests» the parties to the conflibie similar situation was during the civil war Syria,
when the United Nations and European Union, as agethe League of Arab States tried to settle #icon
by various means: from criticism of violence anddast attacks to sanctions, from the establishnan
teams of observers to the plans of the organizatiggeacekeeping operations, but it did not enpese
and safety in Syria and the region.

During the second half of the last century unté fresent days international organizations have
accumulated considerable experience in preventidrsalving of conflicts, developed a number ofitzdt
steps aimed to de-escalation and solving of arnwedlicts. Here is how they are characterized in the

! Bamunrok, O.B. (2000).I'pomazsischKa BiitHa B Comaii: 3000yTKH i HeBadi BificbKOBO-TYMaHITAPHHUX AKILif
OOH. Akmyanvui npobaemu miscHapoorux gionocun, 17 (. I), 46-59.

2 Jlamu, Baiion (2001).Kpusuc nonumuueckoti cucmemvl u 2pascoanckas oiina pecnybnuxe Coeppa-Jleone.
Mockaa.

% Dokken, K. (2008)African Security Politics Redefined. Palgrave Mdtani New York.
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Western researches:

1. “ Preventive Diplomacy” is related to non-mifigameasures, which are used for prevention of
escalation the crisis in open conflict, such asvéwd mission to collect the information, ensure the
mediation and arbitrage, use the official warniagsut the applying sanctions and suggestion ofigalli
or material incentivés

However, should be noted that implementation of@néve diplomacy has a lot of problems: first
of all, not all parties to conflict and not alwagse ready to accept the assistance from interration
organizations in solving the conflict; secondly,aseres of such diplomacy are quite expensive, @fino
they can’'t be compared with human losses and rahtedses; thirdly, process of collection the ralgv
information is quite long and laborious, moreovet always such information is relevant and trustiwg
fourth, decisions for time, forms and methods diuence on the conflict is quite difficult and resysible
task.

2. “Peacekeeping”: cessation of violence afterittr@duction of peacekeeping forces, who support
the cease-fire and using small-arms only for sefedsé. For example, implementation of the concerted
strategy during the civil wars in Bosnia-Herzegaviand Croatia within the frameworks of the UN
peacekeeping intervention. The UN used multifacetpdroach, which combined military methods and
political and diplomatic measures: a) using of tailf measures for humanitarian purposes; b) at&etopt
end the conflict through the providing conditiohattare conducive to diplomatic negotiations folitjgal
regulation; c) creating opportunities to assistfhgies to implement agreemehts

3. “Peacemaking”: solution to a conflict, which kaked or can lead to violence. This term is
synonym to term “peaceful settlement” or sometineked as a solution to a conflicBhould be noted that
a significant disadvantage of this measure isftioa the beginning to the successful completion nhadge
a considerable period, taking into account that pbsitions of the warring parties are far from the
reconciliation.

4. “Peacebuilding”: application of measures, ainedhe development of economic and social
relations that do not lead to violence and othemfoof peace absence.

5. The “peace enforcement” or “imposing peace”’ngss more numerous and better armed forces
than peacekeeping forces, aimed to impose peasedethe warring partigs

The analysis of the peacekeeping practice of thdétednNations and other international
organizations shows that the “peace enforcementiimposing peace” have become more widespread
recently. However, should be noted that two stiategf peace of enforcement - force balance andevis
choice are used more often.

Strategy of force balance is aimed to transfer drateuggle in the persistent state, when warring
parties have to renege on violence. The main perpbdalance mission it is that the armed strugdle
warring parties must become disadvantageous forpédies. Strategy of force balance provides
mobilization of local allies, popular and competama military sense. When peacekeeping forceseplac
conflict region, they meet with opposition in adedegree if leaders-clients have local support. The
condition for the success of balance strategy @rdination of actions between the boundary states a
peacekeeping forces. Military support of the clidaes not lead the conflict parties to peace natoftis
that regional states assist to antagonist. An elarmp the failure of force balance strategy can be
peacekeeping mission of Inter-African military feso( ECOMOG) in Liberia, when Livia and Burkina Faso
supported armed groups of Charles Tdyl&@COMOG in Liberia had great severities with cohtihe
groups of Charles Taylor — supporter of the ethlyiddomogeneous state. As it is known, a condifiom
successful mission is to limit purposes of the lagposition elite, which tends to political automg not
to secession. The client with limited purposes apgonent with limited purposes are easily contblle

L Gurr, T., Harf, B. (1996)Etnic Conflict in Wold PoliticsOxford.

2 Duch, W. (1993)The Evolution of UN Peacekeeping: Case StudiesCamdparative Analysedlew York.

3 Banmuarok, O.B. (2000).3axuCT ypasMBHX TPYIl HACEICHHS i 9aC IPOMAISHCHKOI BiliHn B BocHii i
T'epueroBuni Ta B XopBarii B pamkax MupotBopuoro Brpydanas OOH. Haykosuii gicnux /Juniomamuynoi
akademii Yrpainu, 4,48-96.

4 Goodman, A., Sandra, C. (1991)aking Peace: The United States and Conflict Résimin. Boulder.

® Alger, Ch. (1994)Bulding Peace: A Global Learning Proce§liamond L., Plattner M. Nationalist NEtnic
Conflict and DemocracyLondon.

® Howem, H. (1997). Lessons of Liberia: ECOMOG areji@nal Peacekeepintpternational Security, 21, 3,
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ECOMOG in Liberia had difficulties with control dtharles Taylor military grouping. A situation was
created when the parties to conflict pursued toiiéitary purposes and, consequently, peacekeepirgg f
could not be brought out of the country withoutrdigion the force balance. In the last case, testjge of
peacekeeping states was risked. In additional, Idho® noted that balance strategy did not provige t
local stable public order (the last is a generaluee of this strategy.

The second strategy that has taken a place durengegulation of civil wars — strategy of winner's
choice. The main aim of this strategy is to proviokeeign military assistance to the parties to Gonfor
achieving them victory. The strategy of winner'sick is aimed to break the restoration of local.viiar
provides military involvement of world society inthie interstate conflict that indicates on failwk
government to control humanitarian public ordertinterritory. A political force that can ensurestable
peacefull life in society in the future, receivée tsupport of peacemakers. The strategy has twansr
conservative — government changing and radicallitigad regime changing. The strategy is based on
realistic theory: if interstate war is inevitabllhe short-term war is better than long-term war. tBg
opinion of A. Kuperman, ignoring the strategy ofwmer's choice can increase violence in civil war it
example of Rwanda, the researcher argued thath#rotountries (except Uganda) provided military
assistance to Rwanda patriotic front in its straggith the regime, which conducted the genocidécpol
major full-scale civil war could be avoided

The NATO operation in Kosovo was peacekeeping gitdmuse the strategy of winner's choice.
The NATO assisted to Kosovo get autonomy de faatml implemented the strategy of division of the
Yugoslavia, by the aerial bombardment of Serbiafodctive role in Kosovo army.

According to the experience of realization the tetgg of winner's choice, the success of the
strategy depends on supporting the client by tballpopulation. Therefore, the military competentéhe
local leaders is an additional factor of stratesgiccess. The strategy of winner’s choice is motenafised
in conflict regions where the balance of forcesMeein border states and great states is absent, ifithe
Former Yugoslavia, the NATO got great success, Umxahe United Nations Security Council was
«blocked» in its decisions.

D. Byman has focused attention on the limited &fficy of winner’'s choice due to the changing of
government or reginieln prospect, the war should be short-term andh wiinimal losses of human and
material resources. Civil wars — are unusual oetu&. The temporary military regime until the titios
of authority to civil government means forced peand future social discontent. The temporary nmijita
regime until the transition of authority to civibgernment means the compulsory peace and the future
social unrest. However, roistering differs from tbigil war by less casualties and destructions. sThu
military victory in civil war leads to the tempoyadomination of some group in society. The status
problems arise in defeated groups and its leadwtstldis situation increases the time of presentire
peacekeepers in the region. Thus, limitation ofdtrategy of winner's choice is connected with tigh
probability of a protracted peacekeepers assistance

In conclusion, civil wars emerge due to variousoes: inadequate political structure that lead to
relevant economical or national policy — and agsult the disaffected population is united intougp®
These factors provide fertile ground for violendéhw the framework of one state and even seveaats.
The UN peacekeeping activity, basing on its expesein this field, in spite of the problems, rensain
constant influence method in the conditions of t@dern international safety system. Whereby, with a
disadvantages of regional organizations activigt ire aimed to regulate civil wars, the positispeat is
just a fact of creation of the mechanisms for $otuto a conflict exactly by regional organizatiptisat
have been created with the purpose to expand edormowperation only.
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SYSTEM OF THE INTERNATIONAL CRIMINAL
JUSTICE: FEATURES OF THE INTERNATIONAL
CRIMINAL COURTS AND TRIBUNALS, THEIR
CLASSIFICATION

The article is devoted to the analysis and defining of system’s components of the international
criminal justice, which came through a lot of challenges and changes in its development. The
works of scholars, who investigated this theme and brought in their own amendments into the
classification of the international justice are analyzed. The development and formation of the
international criminal justice is defined and its features are analyzed. The names of the
international institutions are given as well as the sphere of their work and the “group of the
institutional model: to which they belong to”. The definitions and features of the international
court and international tribunal are indicated. The definition of the term international criminal
justice is formed. The features of the international legal institutions are being discovered and
their aspects (aims), which became the guaranty of international legal institutions’ activity. The
author defines the classification of the international legal institutions, which are parts of the
system of international criminal justice.

Key words: International criminal justice, international criminal public justice, international
court, international tribunal.

The international criminal law is a new stake ia #ystem of international law, which is based on
generally recognizable principles and norms ofrivagonal law. Formation of the international criai
law is tied with creation of the International nialricourt in order to make accountable the maintani
criminals of the European axis countries (furtiémremberg tribunal), which served for the developime
of the international criminal justice.

The International criminal justice (further — ICi3) a system of international legal institutions,
founded by the international community with the UiMsed on the main international agreements, which
are directed on holding responsible those who ailéygf perpetration international crimes, protentof
the international community from this sort of rejgehcommission and prevention of the international
crimes which create the threat for peace and safdtye humanity.

I. P. Blischenko and I.V. Fisenko consider int&ioraal justice as a system of bodies for
international justice, and justice — is an activifjhe international criminal public justice (furthe ICPJ) —
is an international mechanism and procedure, bghted by the worldwide community of countries for
investigation of criminal injurious acts and crimgfsphysical and legal entity, which have interoaél
character. Having analyzed the formation of theermational justice we pay attention to classical
international law. Then the procedure of makingoain¢able belonged to a state — irrespective ofatiter
and degree of crime, a state had authority, asagefiossibility of transfer to the court and punisht of
the physical entify Post-war period become a peculiar stage in dpusat of modern international
justice. The international community tried to efiskbsuch an international criminal system, whiocbuva
work in the system of law enforcement of criminalvldue to complex political and practical obstacles
which resulted into acts of aggression from subjexdtinternational law. “International criminal digo
justice” and “ICJ” are reciprocal definitions; tf@lowing features of ICJ are the proofs of it:

1. Done only by the institutions of internationakfice — courts. Court is given jurisdiction to
manage justice in cases with international crimesmpower special court for legal proceeding on
international level in international criminal cases

! Bmmmenxo, U.IL., ®ucenko, U.B. (1998).Mexcoynapoonsiii yzonosusiii cyo. Ipeducnosue npog. B.IT.
Jlosbsaxosa. Mockga: 3akon u npaso, FOHUTU, 132.

2 Mapycun, U.C. (2004) Mexcoynapoonuvie yeonosuuie cyoebrble yupercoenus: cyooycmpoticmeo u
cydonpouszeoocmeo. Cankr-IlerepOypr, 5.
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2. Responds to specific aims, which the internali@ommunity establishes for it. In such case we
refer to the international acts in which these ntasks are stated. These are: Resolutions of tiner&le
Assembly of the UN which initiated Ad hoc Intermatal Tribunals, and which had as a goal to stoj suc
crimes, which carry the threat for internationad@e and safety; guaranty legal persecution of thdse
are responsible for serious irregularities of in&ional humanitarian layw use effective measures for
making accountable those, who are responsiblg;fto help the process of the international redatan,
renewal and support of pedcéhe agreement between the UN and Sierra-Leorm/srgment about the
creation of the Special Court for Sierra Leone,clvhmain mission was creation of independent special
court for criminal prosecution of those, who areiaesly responsible for committing of serious
infringements of the international humanitarian kamd crimes according to the Sierra-Leone’s letisig
and Rome Statute of the International criminal totlie constant body, which is authorized to do
jurisdiction over those, responsible for the mostiais crimes, that cause preoccupation of the
international community, in preamble of which tledldwing aims are stated — the most serious crimes
don’t have to be left unpunished; remind each séi@ut the duty of realization its criminal juriston
over those, who are held accountable for committigrnational crimes; create solid guarantiesespect
towards accomplishing an international public jest@nd secure its maintenahce

3. Made with the help of trial and deciding by tinéernational courts of criminal cases about
committing crimes of the international charactarptigh defining the fact of committing the inteiioatl
crimes, which are the subject of investigation lie triminal case; defining the judicial consequence
which occur from execution of norms of internatiblaav according to stated facts, hence convictimg t
person, who is guilty in committing crimes o theeimational character.

4. Realized according to procedural order, whictieBned by the international law and operates in
definite forms, distinguished by the sources ofrinational law. This feature of ICJ has as a goal
organization of opened, unprejudiced, equal, ingland fair consideration of a case by all the
international court institutioris

The international law scholars — I.P. Blischenkd &¥. Fisenko — claim that ICJ appeared with
the advent of international crime, which considtmternational and institutional elemehts

Defining the system of ICJ we need to pay attentiodetermination of the terms of international
court and international tribunal. Court is a bodtjch accomplishes justice in a form of trial aretidion
of criminal, civil, administrative and other cateigs of cases through established procedural orhfeits
evolution, the realization of this term absorbecath stage of its development principles due txlwh
justice operates. Henceforth, L.O. Kamarovski stakat the international court is an intergoverniaien
body which is appointed for the prevention of tfanmation of confrontation into warThe history of the
international courts starts from the creation ofnREnent Court of International Justice in 1920 bg t
League of Nation initiative and which had to be ‘twerldwide court” and under its jurisdiction alie law
collisions between the states had to fall uhdSince the beginning of the World War Il the sustel
activity of the Permanent Court were stopped, h&wets work was continued ad hoc by the post-war
tribunals.

The International tribunal is an emergency coutticl created for solution of special issues. This
body made a great contribution in the developméthe International criminal law. And we now, stag

! Pesomonist 827 (xpanena Panoro Besrekw Ha ii 3217My 3aciganni, 25tpasas 1993poky). Ogiyiiinuii caiim
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caum Bepxoenoi Padu Yxpainu. <http://zakon4.rada.gov.ua/laws/show/995_d67>.
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from 1945, since the moment of creation of the Mirerg tribunal, the international community “stdrte
new page” in the system of international criminatice. The post-war tribunals ad hoc were given th
same status as the international courts, which wieeeted at renewal of justice through developnwnt
the procedural norms of the international law. Bgrb0 years newly-created tribunals were filling daps
in their activity and acquiring experience, haviegreated all the achievements in the Rome Stafuttee
International Criminal Court.

Henceforth, the system of ICJ, in opinion of A. ¥abdza consists of:

1. International courts of general jurisdiction forcakng of international collisions.

2. Specialized international courts for deciding deémational collisions, which are tied with
separate straights of the international corrobonatir regulated by separate branch of the intematilaw.

3. Specialized international tribunals of limited gdiction for deciding of collisions between
international organizations and their workers.

4, International criminal courts (tribunals).

5. International non-governmental organizations —teaton, court of arbitration and other

courts, which do trial of collisions in the spheferegulation of the international private law aseparate
branches of international law

However, in the process of scientific investigatipnofessor A.Volevodz points out more wider
systematic of international criminal justice. Theler investigates the international criminal jostas a
plurality of institutional modelsfirst group of which is —Ad hoc International criminal tribunajswvhich
function as substitute bodies of United Nationsusigc Council. An example of these bodies may be th
International Tribunal for the Prosecution of Pasd&esponsible for Serious Violations of Internadio
Humanitarian Law Committed in the Territory of thermer Yugoslavia since 1991 (further - ICTY) and
the International Tribunal for the Prosecution ar$dns Responsible for Genocide and Other Serious
Violations of International Humanitarian Law Comted in the Territory of Rwanda and Rwandan
Citizens Responsible for Genocide and Other Suchations Committed in the Territory of Neighbouring
States, between 1 January 1994 and 31 December(fl@fer - ICTR). Thesecond groupconsists of —
mixed (hybrid) tribunals (courtswhich are divided into: special courts, createdoading to the major
treaties of the UN countries (e.g. Special CourtS®rra Leone and Special Tribunal for Lebanohesé
international judicial bodies were founded at aebafscountries treaty with the UN) and courts, whice
formed by the temporal administration of the UNta territories, where the peacemaking operatioas a
conducted (these group refers to the courts , waretfounded by the peacemaking missions, whicle hav
administrative mandate of the UN — mixed courtstre territory of Kosovo, Boards of exclusive
jurisdiction to the serious crimes on the East Timithe third group is leaded by thaational courts,
which falls within the jurisdiction of legal invégation of international crime with the participati of
international courts and other participants of criral proceedingThis group is formed due to the duty of
the countries, which are the members of the intemnal treaties directed on crime and criminality
establishing international crimes, take measurethéoimplementation into the national legislatidre t
international law norms. However, this kind of dsu(so called “internationalized courts”) are neith
international, nor mixed because they are creatdd@med in the order stated by the national latian,
materially-procedural and procedural base of widamational criminal and criminally-procedural lavihe
fourth group, as A. Volevodz considers, is the most perfeanfial the institutional models, which act
now, namely aternational criminal court

Professor V. Butkevich distinguishes two groupghie system of the international judiciary: the
first one consists of bodies and institutions of quasi-juaictharacter, which control the realization
international law norms and other internationalibsdhat regulate the international collisions.sTgroup
classifies by théerm and effectiveness of the actipnesently active; used to be active for a longgeti but
stopped their work; which failed after its creatamd stopped to exist; which are located at fornsiagjon;
which are proposed to form; and by taethority and the object of investigation disputegernational
administrative tribunals; inspective tribunals {#ets); bodies for solving human-right issues; lesdof
international law duties maintenance; constantttimnal tribunals and commissions of reconcitiai
bodies of international claims and compensationgt{sdded and two-sided). Theecond oneconsists of

! BoneBoms, A.I'., Bonesoxs, B.A. (2009).Cospemennas cucmema meicOyHpaAOOHOU Y20L08HOU I0CTUYUL.
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international courts of universal and regional elster. The constituents of this group are the mational
courts of general jurisdiction (International CooftJustice, Central American Court of Justice niRarent
Court of International Justice (1919-1945). Thesinational Islamic Court (the proposition to forrash
been offered); legal proceeding in branch of irméomal criminal admiralty law (International tribal of
admiralty law); the international criminal law ctsirand courts of international humanitarian law
(International Criminal Court, ICTY, ICTR, Specid@ourt for Sierra Leone, Nuremberg tribunal,
International Military Tribunal for the Far East);the environmental sphere — at this stage thegsity of
creation the international environmental court @nb discussed; institutions which solve collisians
trade, commerce and investment (The organ on at&it of agreements in decision controversy in the
WTO); international courts on human rights(Europ&aurt of Human Rights, African Court on Human
and Peoples' Rights, Inter-American Court of HurRaghts); regional economic integration treaties and
legal bodies and institutions, which are dividei in European, African, Near East, Latin Ametica

Henceforth, we consider starting analysis of thretesy of international legal proceeding according
to some aspects. First of all, the aims (tasks)thenbase of which the international criminal bedet.
Thereby the fact that international criminal lawdisected at peace providing and safety of humaibity
not all the subjects of international law fully gttbe stated norms, the top aim is bringing intocant and
punishing of those, who are guilty for committifge tcrimes, which are related to a responsible jaidic
institution. Another task is so-called universahctter of the international law norms, which arealed
at protection of the international corroboratiortatal and each its member and everyone from theke,
by their activity or inaction threat the safetyhafmanity. From this task comes the following —wening
of the international crimes and sustention of peaxksafety.

In order to define the “internationality” of thedigial institution we have to look at features. The
German scholar K.Tomushat distinguistedriteria: the firstone was in permanence of the international
judicial body. He claims that the existence of jimicial body should not depend upon the peculiarfta
given case, so he expelled from the amount ofrttegniational courts not just an arbitrage ad hatabthe
same time institutions which just are the staldenfes and lists of the experts and arbiters fougich into
arbitrage or in conciliation commissiofhe second one creation of the international judicial institutiat
the base of the international treaty or decisiothefinternational organizatiomhe thirdprinciple consists
of a court’s duty during the consideration of aecasbase on the international law. However, thisgiple
has exceptions, as the international courts abdrals in its practices applied to the nationaisletjon’s
norms.The fourthcriteria is an availability of the procedural righaf the international judicial body by
which it is ruled and which can’t be changed byglkes of the argument. Professor A.Volevodz carsid
that carrying of the international trial, legal @stigation and deciding of a criminal case mustidaee by
list of people (which is international), who possesne rights and duties: court, prosecutor (aciutes
accused (suspect) and the defehdEhe fifth criterion is in a compulsion of a decision passgdtie
international judicial institution. The additionfature R.Tomushat considered the authority of the
international courts to make consultative inquéiség carry recommendable character. In the New York
University’s project at codification of the intetimnal courts and arbitrages, one more principle is
separating out — only independent judges must bebees of the international judicial body.

Professor V. Butkevich points out wider criteriatlé international court, considering the creation
of international judicial institution at the baskimternational treaty, which may be divided intaltisided
universal, multisided regional, local or particul@he next stage is an availability of statute,alihinay be
in a form of self-reliant international treaty, #@ith to the international treaty or regulation. Aswas
already stated, the independence is an inalieriehtare of the international court — as in legalgeeding,
taking neutral decisions and in financial indepemde At the same time, V. Butkevich pays attention
towards the principle of equality of sides as fowlimplementation and in the court session. Acowyigi
to the functioning of these bodies, the internalguadicial institutions may be divided into theurts,
which act on a permanent base, during sessionsviandd hoc system. Another criterion of a decent
international court is a court jurisdiction, whispreads only on those cases and subjects, whitgd sta
the statutory judicial body documents. In such g,vtlae international criminal justice is enjoyirftgdaugh
the international courts, which support the priteigf sides’ equality, according to procedural tggtstated

! BytkeBuu, B.I'. (2012)./Ipasose 3abe3neuenns eghpexmueno2o UKOHAHHS PieHsb [ 3ACMOCYSAHHSL RPAKMUKU
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by the court and with the regulatory compliancéhefinternational law

According to highly-pointed features of the intdromal judicial institution, we consider defining
the ICJ system. The ICJ bodies are divided intgotanad (for deciding a specific case) and constantts.
Thefirst group consists ofthe international tribunals ad ho@CTY and ICTR);mixed (hybrid) courts,
which are created on a base of treaties with the(8ipécial Court for Sierra Leone, Special Tribuial
Lebanon) and courts, which are formed by the tealpadministrations of the UN (Mixed courts on
territory of Kosovo, Collegiums of exceptional gdiction on East Timor)The second groupof the ICJ
bodies is held bythe International Criminal Courand“Internationalized courts”(National courts by the
participation of international judges), such as &&pent for War Crimes of the Court of Bosnia and
Herzegovina and Extraordinary Chambers in the GamfrCambodia.

Each stage of the international law developmentidindits amendments into the developments of
the international criminal law. “The founder” ofethinternational criminal law Antonio Kasseze in his
works followed one rule — hominum causa jus comistin est (lat. “any law is established for peopléri)
his views, the international criminal justice mbst basing on an individual criminal responsibflifjhe
said above proves that every part of the ICJ sopphes another, guaranteeing the observance and
realization of norms of international law in praetiand filing the gaps in its development. For gateeing
the safety of humanity and peace, securing thenat®nal community directs its authority at thengpof
fair and non-biased international justice.
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DEFINITION OF “THE NEW EASTERN EUROPE":
THE LANDS IN-BETWEEN

This article focuses on the study of the definition of “The New Eastern Europe”. Political
scientists and specialists in security studies and international relations are trying hard to come
up with new definitions of the area. Their solution is to fragment the region, dividing it into ever-
smaller entities. Author divides scientists on three main groups due to their attitude to
existence/non-existence of NEE as the “region”. The author describes the main outcomes of
scientists like Gerhard Mangott, whose main idea is that the New Eastern Europe is determined
only by what outside players developed in pursuing strategic and geopolitical interests.
Angela E. Stent wrote about really existing region of “lands in-between”. Serhii Plokhy wrote
about growing tendency to treat Ukraine, Belarus, and Moldova as the core of “The New Eastern
Europe.” There are geographic, cultural, ethnic, and historical factors that set it apart from its
neighbours. If the Baltic countries have been oriented for centuries toward the Baltic Sea and
Northern Europe, the NEE countries have been oriented toward the Black Sea. The NEE emerges
as the only term capable of linking Ukraine, Belarus, and Moldova together.

Key words: The New Eastern Europe, Ukraine, Belarus, Moldova, political scientists.

The world at large is understandably confused attmimeaning of the term “Eastern Europe”. So
is the community of experts, whom the general putdilds mainly responsible for the persistent csiafiol
Political scientists and specialists in securityds and international relations are trying hardame up
with new definitions of the area. Their solutiontds fragment the region, dividing it into ever-sieal
entities. One result of this development is theveasl extension of Central Europe, which now inelsic
number of former East European countries whoseiasts insisted for decades on their East-Central
European status. Another outcome is the reinventiothe term “Eastern Europe”. As it went out of
fashion among former East Europeans, they passedas a kind of intellectual hand-me-down to tlstE
which has now been reinvented by specialists grmational studies as “The New Eastern Europe” (NEE

For analyzing the definition of “The New Easterrré&pe” in this article we divided on scientists to
three main groups due to their attitude to existéman-existence of NEE as the “region”.

First group is represented by Gerhard Mangott,d2sufr of Political Science at the University of
Innsbruck and Senior Research Fellow on Easterodeuand the former USSR at the Austrian Institate f
International Affairs in Vienna. He believes thahem we treat these countries as a different artchclis
region — we do mistake.

The main argument is that the NEE countries artindisfrom central Europe but very similar to
Russia. In his work Mangott seeks to deconstrueictincept of “The New Eastern Europe”. His scientif
tools were social indicators and indices of humawnetbpment throughout Central and Eastern Europe as
well as Russia.

For Mangott many of these indicators demonstragé the NEE countries have much more in
common with Russia than with the central Europeaumtries. Really, it is not surprising that the NEE
human development indices are to a very large exstamlar to those of Russia, since all of themevpart
of the Soviet Union for many decades. As Belarusldkraine had been part of the Czarist Russian Empi
as well, Mangott assumed long-lasting historicgbacts on the social structures, value and belistesys
as well as cultural features in the NEE, all of ethtie them together with Russia. At the same tinee,
stated that the NEE countries are significantlfedént from human development levels prevaleneintial
Europe, albeit less so when compared to RomaniaBaifghria; many indicators draw a divide between
central Europe and the post-Soviet space, whetgasianone indicate any separation between the NEE
and Russia

Therefore Mangott argued that the new Eastern Euogm neither be construed on the basis of

! Mangott, G. (2007). Deconstructing a Region. Hemil D. Mangott, G. (ed.fhe New Eastern Europe:
Ukraine, Belarus, MoldovaNashington, DC., 265.
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social and economic indicators nor on the basipdditical or socio-cultural variables. As there are
significant objective reasons for defining Belardkraine and Moldova as a distinct region - différboth
from central Europe anRussia - the whole concept of the NEE is basedtdudangott on subjective
interpretations or constructed reality

Mangott asked what then makes the NEE a regiow® Wvere to delve into history, language, and
cultural heritage, we’'d find many arguments for awhinst a regional identity. Politically, sociatiynd
economically, however, these countries share fawnoon features. These countries comprise a regibn no
in and of themselves, but as a function of the gktigal engagement of other nations in their fad aear
abroad: Russia, the U.S. and the EU. The new EaE@rope has no distinct structures; it does nat ex
per se. So, main idea of Mangott is that the nestdfa Europe is what outside players make of it in
pursuing strategic and geopolitical interests.

In this context the basic question is whether detsplayers will develop a cooperative and
inclusive approach or a competitive geopoliticaliggle for influence in the NEE countries. Will wee a
zero-sum approach unfold, with the EU and the gied against Russia as each side seeks to stake i
claim in this in-between-region?

Mangott seems to believe so. And he cited Brucksdsr; who argues that “What is underway in
and around the former Soviet Union is a struggleveen the soft power of Russia and the soft pover o
the Western democracies... for the political orieataof the countries in Europe’s East, for economic
influence in these regions and for the extensiortheir respective alliance systems and multilateral
institutions.” Russophobes tend to see this aspamstruggle between the forces of democratic gamod
Russian autocratic evil. Jackson goes as far dsrtmnd a program of “geopolitical revisioni$m”

It would be detrimental to continental securitywawer, if the NEE countries were either to
become the new eastern frontiers of Euro-Atlamtgtiiutions or the western border of a renewed RRaoss
hegemonic area. According to Mangott the NEE coeesitshould seek neither of these options, as they
would either develop artificial western identiti@ marginalize their post-Soviet identity. Multiple
identities, endorsed by broad majorities of theseiesies, are more the norm in this region than an
exclusive eastern or western orientation. This ofixdentity can be an opportunity for building ly&b
rather than barriets

But reality rather demonstrates competitive integnaefforts in this region by Russia and the EU.
Russia views the EU's initiatives within the Eurapeneighborhood policy as undermining Russian &ffor
to build an economic integration scheme, startintdy & Customs Union. The EU as a whole does not
pursue an agenda designed to hurt Russian intexegtscore, but aims to include Russia in it®iffo
build a ring of ‘friends’ along its eastern borders

In conclusions Mangott insisted that these sodetieed to deliberate the nature of “European”
values. But they also need a societal discourseitaiheir own identities, one that takes into ac¢oun
national traditions and core values as well ascbpsiciples they (aim to) share with western Eeap
societies. It is first and foremost — underlinedrigatt — the people of the NEE themselves who otmht
contemplate the rationale of their societies; ewkactors such as the EU or the U.S. should neeba —
and should not perceive themselves - as the prirsawyces or references for the identity of the new
Eastern European nations. Such a ‘native discowrsaocietal and cultural identities may very vgdive
to promote the cohesiveness of these societiegssential precondition for state-building and testass®.

So, Mangott don't believe in “return of the NEE Europe” and concluded that the EU bears great
responsibility not to send “confusing signals” e tNEE.

Second group have represented by Angela E. Stesfed8or of Government and Foreign Service
and Director of the Center for Eurasian, RussiahBEast European Studies at Georgetown University.

She believes that historical essence of the relyibBE tied with their geopolitical role as an object
of fluid, lying in an area contested by Russia @&atmany. None of them had ever existed as statés wi
these borders, nor did they have a tradition ofseosus on what constituted their respective ndtiona
identities. But now they have emerged and surviged, are slowly developing a more viable consensus

! Mangott, G. (2007). Deconstructing a Region. Hamil D. Mangott, G. (ed.fheNew Eastern Europe:
Ukraine, Belarus, MoldovaNashington, DC., 274.
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nationhood and statehood, despite the enormoudepnelihey face. Their future development and bilit
to find a viable modus vivendi with their two poviidrneighbors - Russia and the European Union F wil
determine whether indeed post cold war Europe lvéll“‘whole and fre€” So, Stent wrote about really
existing region of “lands in-between”.

Second important question is what countries beton§EE. Therefore Stent discussed the impact
of their current situation on their future relatsonith their immediate neighbors - Russia and tbelEing
between an expanding but closed EU and a resuRjestia, these “lands in-between” remain in a grey
zone. But she insisted that if Europe indeed wantse “whole and free”, the EU needs to includerthe
“Europe doesn’t end at the Polish-Ukrainian bordedr Stent NEE includes countries who after thieofa
communism have only been two clubs that aspiriegédlcountries sought to join - the European Uniwh a
NATO? But Stent’s definition still not understandablehat about Belarus? Should we exclude this
country from the region NEE because Belarus nearedd to join NATO and the EU?

So, Stent’s point of view - comparing to Mangolbeks more fruitful for analyzing the definition
NEE, but we need more arguments to understand echattries should be included in the frames of this
region.

Third group have represented by Serhii PlodPlpkhii), the Mykhailo S. Hrushevsky Professor of
Ukrainian History at Harvard University. As a hisém he wrote first of all about special featuréshe
history these “lands in-between”, countries in aqua geopolitical position, sandwiched between the
extended European Union in the west and Russiaeireast. For him Ukraine, Belarus, and Moldova are
viewed as the core of the “New Eastern Eurdpe”

Where is Eastern Europe today? And if it is not iehi¢ used to be, where did it go? Plokhy
answered that “if you Google “Eastern Europe+Mami will get about 11,600,000 results, a reassuring
sign that the region is alive and well. But do eapect an easy answer to the question of wher it i
actually located. The web will provide you with és$ variants, starting with those that treat #ggan as
everything between Prague in the west and the Moaintains in the east, and ending with more “mddest
proposals, like that of the CIA World Factbook, ahiwould limit the region to the former western
borderlands of the Soviet Union, from Estonia ie tiorth to Moldova in the south”. The confusion is
understandable on more than one level. After als ho easy matter to determine where Easterngeuro
ends if you do not know where Europe per se endsoe is not a continent in its own right, and its
imagined eastern frontier is constantly on the rfiove

The geographic scope of the term depends on ti@mand his or her location. For example, the
publishers of the journal “Nowa Europa Wschodnia"Wroctaw believe that the NEE includes almost
everything east of Poland. The authors of a pasitiaper on the European Union’s Eastern Partnership
(produced in Stockholm) include Ukraine, Belaruspléibva, and the three Trans-Caucasian states of
Georgia, Azerbaijan, and Armenia in the NEE. A gtpdbduced in Austria limits the term to the fitistee
countries, excluding the Trans-Caucasus.

There is a clearly growing tendency to treat UleaiBelarus, and Moldova as the core of the “New
Eastern Europe.”

The concept of East-Central Europe, so popular afarfel since the 1950s, failed to fire the
imagination of local elites in the NEE. But evertside the region, there is no consensus on whétleer
countries of the NEE belong to East-Central Eurdipderzy Ktoczowski, the most loyal supporter bét
East-Central European idea, insists on Ukrainelsriggng to the region, Paul Robert Magocsi includes
only west and central Ukraine in his “Atlas of E&sntral Europe’

For better or for worse, “New Eastern Europe” erasr@s the only term capable of linking
Ukraine, Belarus, and Moldova together in theirgsibical no-man’s land. The Baltic states whiclke ar
included in the “Eastern Europe” of the CIA “Woflféictbook”, and the Trans-Caucasian states which are
included in the “New Eastern Europe” of the EU EastPartnership Program, have regional identitfes o
their own. Not so Ukraine, Belarus, and Moldovaydti partition the old Eastern Europe between & n

! Stent, A. (2007). The Lands In Between: The Newt&a Europe in the Twenty-First Century. Hamiltbn,
, Mangott, G. (ed.)The New Eastern Europe: Ukraine, Belarus, Moldadashington, DC., 1.
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Central Europe, the Baltics, the Balkans, the T@ascasus, and, finally, Russia and Central Asia, t
residue turns out to be the three countries stuckdtween: Ukraine, Belarus, and Moldova - the
quintessential “New Eastern Europe”

Looking at the new political map of Eastern Eurdpe, question one wants to ask is whether there
is anything more to this otherwise nameless regiten pure geopolitical accident. Some scholars
justifiably argue that the NEE identity has beevemted outside the region and imposed on it bytipali
developments beyond its control. Others say tHainta about these countries as a separate region in
historical terms means justifying the current diisof Europe and making it all but permanent.

There are also voices claiming that a definitiortha$ region as a European rather than a Russian
borderland is bound to encourage unwanted bidEfbmembership on the part of local elites.

For Plokhy turning point is that the history of \dkve, Belarus, and Moldova as one region can
help us better understand its past and explasuitent situation.

The immediate past of these three countries cantsirme common element that differentiates
them from their neighbours on the other side of E#s eastern border. Indeed it does: a mere twenty
years ago they were western borderlands of the UE8Rntries that were not part of the Soviet Union,
like Bulgaria and Romania, whose political and exoit situation was little better than that of Ukmior
Moldova through most of the 1990s, made it intoEeopean Union, but those of the NEE did not. Bjyok
wrote: “It appears that the internal “iron curtainétween the USSR and the socialist countries sfelfa
Europe was more formidable than the outer onedivitted the capitalist West from the socialist East

This explanation would probably suffice were it ot the Baltic states — former Soviet republics
that managed to join the European Union. Becauseasditic states are former Soviet republics, tha CI
“World Factbook”groups them together with Ukraine, Belarus, anddde& as constituents of “Eastern
Europe.” There are, however, major geographicucallt and historical factors that link the NEE ctigs
together while distinguishing them from the Baliates. The northern border of the NEE more or less
coincides with the watershed between the Baltic Blatk Sea basins. Estonia, Latvia, and Lithuania
belong to the Baltic basin; while most of Belarusl all of Ukraine and Moldova belong to the BladaS
basin, with the Dnieper, Dniester, and Prut as thejgest rivers. If the Baltic countries have beeented
for centuries toward the Baltic Sea and Northerroge, the NEE countries have been oriented towsed t
Black Sed

Culture and ethnicity are other important factdrat tset the countries of the NEE apart from their
Baltic neighbours. It suffices to mention religidhin the case of the Baltics, we are dealing v@édtholic
and Protestant traditions, which set the regionrtasjam Russia; the dominant religious tradition in
Ukraine, Belarus, and Moldova is Orthodoxy, whighk$ them intimately with Russia’s old and new
imperial ideology. In the cases of Ukraine and Bedathere is also the phenomenon of East Slavic
proximity, which allows Patriarch Kirill of Moscow speak of Holy Rus’- an ethno-religious entitatth
includes Russia, Ukraine, and Belarus. Where mligind East Slavic identity work together, as ifaBes
and eastern Ukraine, the spell of the former ingbex@ntre is strongest. Where they do not reinfeseh
other, as in Moldova and the former Habsburg lasidgkraine, attachment to Moscow is less promirgent
completely nonexistent.

Thus, for Plokhy the NEE is not just a figment afrrent geopolitical imagination. There are
geographic, cultural, ethnic, and historical fastibrat set it apart from its neighbours.

Now historians of the former Soviet republics ofréike, Belarus, and Moldova are undergoing
confusion and uncertainty. Imagining the histontiedse three countries as a unit will help libetatsr
history from the isolation and contribute to a betinderstanding of the histories of each individoantry
and the region as a whole. A new framework fordnisal analysis — Plokhy insisted — can break the
existing intellectual deadlock and lead historiand society at large to think about their histeryproader
and more inclusive terrhs

Tony Judt wrote in this regard that “Poles, Lithiagys and Ukrainians have all represented
themselves in their literature and political my#issguarding the edges of “Europe” (or ChristianiBgt as

! Plokhy,S. (2011). The “New Eastern Europe”: What to Dchwtite Histories of Ukraine, Belarus, and
Moldova?East European Politics and Societies, 25/@4.
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a brief glance at map suggests, their claims ateiatiy exclusive: they can't all be right”

It is much more productive to think of the NEE ftien as a meeting place of various states,
cultures, and nationalities.

Historically, there were at least three types ofdees that came together in the NEE region:
imperial (Russian, Ottoman, Habsburg, and Commoltijeaultural/religious, which divided Orthodoxy,
Catholicism, Islam, and Judaism; and ethnic/natiofile list of the largest ethnic groups in theioeg
would include, apart from Ukrainians, Belarusiaasd Moldovans/Romanians, also Poles, Lithuanians,
Jews, Crimean Tatars and Russians.

Administered at various times by states dominatgdMongols, Lithuanians, Poles, Austrians,
Romanians, Germans, and Russians, the NEE alsonbezaneeting point for a variety of administrative
systems and political culturfes

A new analytical framework makes possible to s@gggnot seen or neglected previously. A focus
on national history prevents one from understangihgt eventually caused the most profound change in
the region, namely, the “closing” of its culturabfitier - in other words, the elimination of itaditional
ethnic and cultural diversity. Blaming nationalismone for this development will not do, given the
profound differences in the maturation and aggvessiss of ethnic nationalism in that part of theldvo

The disappearance of many ethnic and religious ritie® from the territory of Belarus can hardly
be attributed to the strength of Belarusian natisma When we look at the region as a whole, itdnees
more apparent that the transformation of the btaddrfrom a multiethnic and multicultural spaceoiain
ethnic and cultural monolith was accomplished larg “outside” powers with strong imperial ambitig
They managed to marshal resources and mobilizepdipeilation on a scale unthinkable for the weak
national movements of the region, which generalyvad as junior partners in the cleansing of the
borderlands, occasionally undertaken with the tcéiven explicit approval of democratic world legsd

Finally, Plokhy addressed the question of the ptEfceutside influence on the existing borders of
the NEE countries. The Molotov-Ribbentrop Pact, Hotocaust, and the Yalta agreements shaped the new
ethno-cultural landscape of the region, and we labetter chance of understanding such changes if w
think about the region as a uhit

Our studies of the definition of “The New Easterar@pe” demonstrate absence of unanimity
among political scientists. There are three maougs due to their attitude to existence/non-excsent
the NEE as the “region”. The main outcomes of GetiMangott is that the New Eastern Europe is fifst
all what outside players make of it in pursuingtggic and geopolitical interests. Angela E. Sproves
that now the region of NEE is really exists andhitgin attribute is that it unites “lands in-betwéedergii
Plokhy demonstrates that the core of “The New Easkurope” is formed by Ukraine, Belarus, and
Moldova. There are many undecided questions fahéurstudies, for ex., how will be the region’sden
term identity shaped bylash of the West and Russia? Because all sciemtisteir works wrote that the
region had seen no major upheaval since 1992 (ilitamyn conflict in the Trasnistria), and that Ukna and
Belarus had so far avoided big social turmoil afment conflicts. But current war between Russid an
Ukraine dramatically changed all previous conclosio
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THE CONSOLIDATION OF GAS EXPORTING COUNTRIES
WITHIN GAS EXPORTING COUNTRIES FORUM:
OPINIONS OF EU AND USA

In the article reviewed and analyzed the position of the European Union and the United States
for the establishment of Gas Exporting Countries Forum. The main attention is made by the
author to analyze the reasons of negative reaction of natural gas consumers at consolidation of
the main exporting countries. Emphasis on idea of creating «energy NATO» as an organization
that would resist the association of gas producers. The author analyzed the EU activities on
formation of a common position of its members in relations with suppliers of natural gas. One of
possible ways to reduce the risks from creation GECF for the European Union and the US is
diversification of sources and establishing a dialogue with countries-gas producers, who are not
members of the Forum.

Key words: natural gas, producer countries, «energy NATO», gas cartel, long-term contracts,
energy resources, gas pipeline.

OpHi€lo0 3 TOMOBHUX MPOOJEeM Uil CTadlILHOTO PO3BUTKY JAEpKaB CBITY Ha CHOTOAHIIIHIN JEHB €
3a0e3MeUeHHs] BIACHUX MOoTped y eHeproHocisx. Ha Tii mocTiiiHO 3pocTarouux moTped y eHeproHocisx,
CIIO’KMBAdl Bce OUIBINE 3BEPTAIOTh yBary Ha AWBEPCH(IKAIIIO HKEpeN IX MOCTadaHHSA. Y 3B SI3KY 3 UM
MOCTYMIOBO 3MIHIOETbCA OanaHC TpaguLiHHUX JDKEeped EHEProHOCiiB — OUIbIIMI BiACOTOK IMOYMHAE
MpUMNazaTH Ha MPUPOAHUH Ta3. ['0lI0BHUME TiepeBaraMu MPUPOAHOTO Ta3y € Te, IO HOro MOKJIAAH € O1IbII
MTOMIMPEHUMH, HIXK Ha(TH, BiH 3pYUHIIINN y TPAHCIIOPTYBAHHI Ta € O1IBIN O€3MEYHUM 3 €KOJIOTIIHOI TOUKU
30py.

3 ormsiny Ha e 3 mouatkoM 2000x pp. Bce OibIy posb Ha CBITOBiH apeHi MOYMUHAIOTH BiAirpaBaTH
BHPOOHHMKH TIPUPOJHOTO Ta3y. [IparHeHHS HOCATTH CIUIBHHX ITIJICH, CIIPUATH PO3BUTKY Ta30BOi Taly3i Ta
HEOOXITHICTh MaTH MOXKJIMBICTh TUKTYBaTH CBOI YMOBH CIIOJKHMBadyaM rasy, o0yMoBuiId cTBopeHHs y 2001
p. mardopmu Ui TUcKyciid y Burisiai @opymy kpain-excrnoprepis razy (PKET), ska Oyna nmeperBopeHa
Ha TIOBHOLIHHY MiXHaponHy opranizauito y 2008 p. Ha nanuii uac unenamu opranizauii € 12 kpain, siki
3HAXOAATHCS y PI3HUX pErioHax CBITY Ta BOJIOIIIOTH OCHOBHHUMH 3allacaMH MPHUPOIHOTO Ta3y y CBITI —
Amxwup, bonisis, €runer, Exparopiansaa ['Bines, Ipan, Jliis, Hirepis, Kartap, Pocis, Tpuninag ta Tobaro,
OAE Ta Benecyena'.

Ha croromuimmHiit neas @opyM HE BiI3BHAYAETHCS aKTUBHOIO AisUThbHICTIO. [IpoTe, depes wieHCTBO B
HIH Jep)kaB, AKI € OCHOBHMMH BHPOOHHMKAMM IMPHPOIHOrO rasy, Ta iX IparHeHHs c(hOpMYyBaTH CIIJIbHY
MOJITHKY y Tra3oBil ramysi, Ta miHM Ha ra3 3okpema, ®KEI' wacto moOpiBHIOIOTH 3 iHIIMM 0O0'€THAHHS
BupoOHnKiB — OIIEK, Ta maszuBaroTh «razoBum OIIEK». Bce 1e 3Ha4HO HEMOKOITH CITOKHBAYIB, SIKI
BOAYaroTh y MHOMY 3arpo3y CBOIH €HEpPreTHUHIN O€3MeIli Ta MOXKIMBICTh IOBTOPESHHS €HEPTeTHIHOI KPU3U
MOTMIEPEIHIX POKiB. Y OUIBIIOCTI KpaiH 3ajJeXHICTh BiJ IMIOPTY Ta3y MIOPOKY JIMILE 3pOCTae, ToMy poOoTta
DopyMy pO3TISIIAETHCS SIK MOXKIUBICTh BUKOPUCTAHHS MPUPOAHOTO ra3y SK BaKeJsl BILIMBY BUPOOHHKIB
Ha CIIO’KUBAYiB.

Y Oiyitinuii caiim @opymy kpain-excnopmepie 2azy. <http:/lwww.gecf.org/aboutus/about-gect> (2015,
Bepecens, 05).
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Bapro BimmituTH, 1Mo cTBOpeHHs DOpyMy KpaiH-€KCIIOPTEPiB ra3y BUKIHKAIO HEOTHO3HAYHY
peakIlito OCHOBHUX eKcmopTepiB mpupomHoro razy — CIIA Ta kpain €pometicbkkoro Coro3y.
3aHenOKOEHHSI €HEProCHOKMBAYiB 100 MOKIMBOI mosiBu TazoBoro OIIEK mouanu 3 SBIATHCH IE Y
cepenuni 1990x pp., Komu 3ycTpiui KepiBHHKIB MPOBIIHMUX Ta30BHX KOMIIAHIH MpPOBOKYBald MOSABY
MPUITYIIECHb 00 MOXJIMBOTO CTBOPSHHS HOBOI Oprasiszaiii, sska 6 Oyia CIpOMOXHA BCTaHOBJIIOBATH
TOTAIHHUM KOHTPOJb HAX I[iIHAMH HAa TpHpomHuWi Ta3. IIpore, 00’ €KTHBHMX IMJACTaB JJISI CTBOPECHHS
opranizamii Ha To# wac He Oymo. Ilepm 3a Bce yepe3 Te, IO Ta30Bi KOpHopallii ImpamoBaId Ha OCHOBI
JOBIOCTPOKOBUX KOHTPAKTIB, a IIHM Ha NPUPONHHUHA ra3 Oynu MmpuB sf3aHi A0 Ha(QTOBOro KOIIMKA, IIO
BJIAIIITOBYBAJIO SIK TTPOJIABINIB, TaK ¥ IMMOKYIIIIiB.

ITo Mipi TOTO K MPUPOTHUI Ta3 CTAE OJHUM 3 HAWBKIIUBIIIUM MPEAMETOM CBITOBOI TOPTIBII, BiH
MEPETBOPIOETECS Y BUpIMIANbHUNA (DAaKTOp 3aJ0BOJCHHI OUIBIIOCTI HaralbHUX mOTped. CrolyyeHuM
[lItatam mpupojHMiA ra3 MOTpiOeH i 3a0e3MCYCHHST PO3BUTKY Ta IOTEPEKCHHS OYiKyBaHOTO Opaky
eHeprii. €Bpomni — m06 0KUBUTH CBOIO €KOHOMIKY. KpaiHam, 1o po3BHBAIOTHCS, - MO0 MiABUIIUTH TEMITH
3pocTaHHs .

€pponeiiceknii Coro3 Tta CHIA yBaxHO cTexarh 3a AisuTbHICTIO Pocii 1mogo MoHomomizarii
CBITOBOTO PHHKY HPHUPOTHOTO razy. ToMy ifiess CTBOPEHHS OpraHi3allii KpaiH-eKCIOpTepiB ra3y BUKIHUKAJA
roctpy kputuky €C ta CIIA, sxi mobauniam B Hil cipoOy cTBOpeHHs opranizamii Ha kmTant OIIEK, ame
ra3oBoi, sika O JUKTyBajia CBITOBI I[iHU HA OJIAKUTHE NaIUBO>.

IIpobmeMu movaym 3’ IBIATUCH MICIS MOYaTKy pedopmyBaHHs ra3oBoi ramysi y CIIIA. Ha mouarky
1990x pp. CHIA 3smch 10 Jidepaiizaiii BHYTPIIIHBOIO PHHKY HPUPOIHOIO ra3y. Y KOXKHOMY perioHi
BBEIIM KBOTH MMOCTa4aHb I HE3aJIC)KHUX BUPOOHHKIB Ta3y Ta JO3BOJWIMA IM HANpsAMYy BUXOIWTH Ha
CTMOXHBAYiB. A 7151 TOTO, 11100 perionansHi MoHomomictu (British Petroleum, ExxonMobil, ConocoPhillips,
Chesapeakejie BuTiCHAIN KOHKYPEHTIB, 1X 3000B’S3aId BHIUIATH TPAHCIOPTHI MMOTYKHOCTI 31 CBOIX
KOMIIaHii Ta BBEJIM IpaBUiia BUTBHOTO TOCTYITy A0 TPYOOIPOBO/IIB.

TakuM YMHOM aMEpUKAaHCHKI CHOXHBadi OTPUMAIH MOXKIIUBICTH OOMpAaTH MiX MOCTaYalbHUKAMHU
rasy, 0 MPU3BEJIO 0 3HAYHOI'0 3HMKCHHS PO3APIOHMX I[iH Ha ra3. B3sBiuu 3a B3ipelp 110 Mojeib, B 1998
p. BiOKpwIIa U1l KOHKYPEHITiT CBil Ta30BUi puHOK ¥ BemukoOputaHis. Y ToMmy k pomi po3pobmita ['azoBy
IUPEKTHBY W KOHTHHEHTalbHa €Bpoma, pos3mouaB ii peamizauito 3 2000 p. Ilepma razosa aupexTuBa
mepeabavana piBHUH JOCTYNl YCIX IMOCTAaYaJbHUKIB 1O Ta30MpOBOIB, TIIOCTYIOBY BIIMOBY Bil
JIOBIOCTPOKOBUX KOHTPAKTIiB Ha KOPUCTh CIIOTOBOTO PUHKY Ta YCYHECHHsS 3a00pOHHM Ha peeKcropt rasy. B
2003 p. 3'1BUBCcS HOBUI BapiaHT OUPEKTHBH, SKUA BiAKpUB HUIAX A0 (popMyBaHHS KOHKYPEHTHOTO
ra3oBoro puHKy y €Bpomi. JIpyra I'asoBa mupextuBa €C Oyiia CHpsIMOBaHA HA PO3IIMPEHHS JOCTYILY
TPETiX 0Ci0 M0 PUHKY MPHUPOTHOTO Ta3y, 3alpOBaHKEHHS HOPMATHBHO-TIPABOBOI 0a3m €BPOIEHCHKOTO
CIIiBTOBAPHCTBA, PO3IIOAUICHHS PI3HUX BHJIIB MisUIBHOCTI y ra3oBiii chepi®.

Po3poOuukn JlupekTuBu 3po0min akieHT Ha (DiKCyBaHHI rapaHTid mpaBa JIOCTYIY IO MEPExi
ra3ompoBOIB, IO IOBHHHO OyJ0 3a0E3MeYUTH MOXJIMUBICTh BCIM CITIOKHBa4YaM BIIBHO OOHMpAaTH
MOCTAa4aJIbHUKIB, a BCIM MOCTavaIbHUKAM — BIJTBHO JTOCTABISATH CBOI TOBapH CBOIM 3aMOBHUKaM. OTHUM 3
OCHOBHHUX 3aXOiB CTaJl0 PO3NOJiNIEHHsS (QYHKLINA TpaHCIIOPTYBaHHS, IOCTaYaHHs, PO3MOAUICHHS ra3y, sKi
3IIHCHIOBATNCH JIO I[bOTO OCHOBHUMH TMOCTadallbHUKaMU. Bifrenep TpaHCHOPTHI Ta PO3MOIBYI CHCTEMU
MaJId EKCIUTyaTyBaTHCh IOPHIUYHO CAMOCTIHHUMH OIUHHISMHU. I 1bOTO JepKaBH-yYacHHUI TOBUHHI
Oynu mpu3HadaTH abo 3BEPTATUCH JIO MiNMPHEMCTB, SIKi BOJIOAIFOTh a00 BiJIMOBINAIOTH 32 TPAHCIIOPTHI Ta
PO3MOiNBYI CHCTEMH, 3 BUMOTOKO IPH3HAYHTH OHOTO a00 JEKiIBKOX OIEpaTopiB CHCTEM .

ITicns ctBopenns Popymy kpaiH-ekcrmoprepiB rasy, y kBitHi 2007 p. Ilamara npeacTaBHHKIB
Konrpecy 3BepHynaces 10 aepxcekperaps Kongomizu Paiic 3 Bumororo mnpoindopmyBatu ypsia Pocii mpo

! Hoanuen Eprun, Matikn Cronmapa. Creayroras el — MUPOBOU PBIHOK ra3a. Poccus 6 enobanbHoii
nonumuxe. <http://www.globalaffairs.ru/print/number/n_21172015,sepecens, 05).

2 DKCIopTephl ra3a COrNACOBAIIN YCTaBa OPTaHU3aIi. Poirnok yennvix 6ymae. <http://www.rcb.ru/news/
16370/> (2015gepecens, 05).

% Korres 0. 3auem HyxHa «ra3oBas OITEK». [IpoH3BOIMTENH ra3a HAYHYT ¢ «KOOPIHHALMH ASHCTBHI».
Okonozuueckue cucmemot. <http://esco-ecosys.narod.ru/2007_5/art34:{@015,sepecensn, 05).

* Cropoxes P. Pedopma Hadrorasa: Bapuants! pasaencuus. Jliza.net.<http://www.liga.net/opinion/
95814 _reforma-naftogaza-varianty-razdeleniya-ht@046,sepecens, 05).

® Boxkos, A.K. Peopmuposanne peinka npupogsoro rasa EC. Ilpaso & cospemennom mupe. <http://lecsocman.
hse.ru/hsedata/2013/02/23/1306542284/%D0%9F%D1%&0%E0%D0%B2%D0% BE%202012-1-
10.pdf> (2015pepecens, 05).
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Te, 10 «CTBOPEHHS Ta30BOI0 KapTeiro Oyne po3risaaThch sk HaBMmucHa 3arposa CILIA, a cama «ra3oBa
OTIEK» — He 1m0 iHIIe, SIK TI06AIbHA OPraHi3aLis 31 3AHPHALTBA» .

TakuMm 9UHOM rpyria aMepuKaHCHKUX KOHIPECMEHIB BijpearyBaiia Ha TIOBITOMJICHHS TIPO Te, IO B
M. Jloxa 3acHOBHHMKaMH HOBOi opraHizamii, ska Oyae o0 €THyBaTH KpaiHH-EKCIIOpTEpH Ta3y, CTaHYTh
Amxup, Benecyena, Ipan, Katap ta Pocis. [lanara npencraBHuKiB BucioBmia AymMKky, mo Kongomiza Paiic
Majla «CHEepTiifHO BUCTYIIUTH IIPOTH CTBOPEHHS TJIOOAILHOI OpraHi3amii 31 3AMPHUIITBA Ta PEKETY, sIKa Oy1e
TIPEICTABIATH COO0I0 OCHOBHY Ta JOBrOCTPOKOBY 3arP03y CBITOBHM MOCTAYAHHSIM €HEPropecypeipy»’.

CmiBnpans Pocii 3 k1r0ouoBUMHU Ta30BUIO0YBHUMHU KpaiHaMH BHUKIMKA€E KpalHE HE3aJ0BOJICHHS
€BPOIICUCHKUX Ta aMEPUKAHCHKHUX CIIOKMBadiB. TOMy psI aMEpPUKAHCHKUX TIIONITHKIB BHUCYHYIIH 11€T0
CTBOPEHHSI alIbSHCY TiJI YMOBHOIO Ha3Boio «cHepreTuane HATO», sxuit Oyae cripOMOXKHHIA MTPOTHCTOSTH
OKEI'. BrunBoBuii amepukaHncekuii cenarop Pivapa Jlyrap 3ampomnonysas neperBoputid HATO B anbsHc
CTHOXKMBaYiB €HEPrOpeCypCiB, sIKMH Oy/ie MPOTUCTOITH 00'€THAHHIO BUPOOHHUKIB ra3y, sIKi Ha HOro JyMKy Y
HaWOMIKYl POKH MOXKYTh yAaBaTHCh JO €HEPreTHYHOrO ImaHTaxy. CeHaTop BBaXKae, MO Yy HAWOIMKUI
JecATUPIYYs HAHOUTBII BIpOTiTHUM JKepeioM BiHCHKOBUX KOH(IIIKTIB y €BpoIli Ta HABKOJIMIIHIX perioHax
craHe Opak eHeprii Ta MaHIMyJIIOBaHHSA HEO. A Hamaj] 3 BHUKOPHCTaHHSM EHEPreTHUKH SK 30poi Moxke
3HUIMATA €KOHOMIKY KpaiHHM Ta MPU3BECTH IO BEIWKOi KUTBKOCTI >KepTB. BiMIOBiIHO, A0 I SITOI TIIaBU
cratyty HATO, sika mpupiBHIOE Hamaa Ha OJHOTO 3 WICHIB aJbsSHCY J0 Halagy Ha BeCh OJOK, MOXKHA
3aCTOCOBYBAaTH § 110 BiJHOIICHHIO 10 eHepreTHuHoi cdepu, BBaxae Piuapx JIyrapa®. AKTHBHO mpOTH
CTBOPEHHSI Ta30BOT0 Kapremto Buctynanu i ekcneptd HATO. Ha ix gymMKy, KITIO9OBY poiib Y HBOMY Majia
BimirpaBatu Pocis. HaitOinem akTuBHO mpoTn BUCTymae llombima, ska MPOMOHYE CTBOPUTH MPOTHBATY Y
Burisiai «eHepretndHoro HATO». L4 ines 3Hainuia miaTpuMKy y «vonoaux wieHis» €C. Y mepiry uepry
y kpain banrii. Takox mro inero miarpumanu CHIA, gxi 3aBASKH Wil CTPYKTYpi 3MOXKYTh 30€perTH CBii
craryc y €spori®. «Eneprernare HATO» MOrio 6 IpeicTaBiIsiTi coG0r0 OpraHi3amiio KpaiH-ClioxKHBadiB,
sgKa TMparHyna O KymyBaTH ra3 Ha kopioHi €C 3a ONTOBMMH LiHAMH, HE IO3BOJIAIOUH €KCIIopTepam
TOpPryBaTu Ha po3ApiOHMX puHKax €Bpomnu. [Ipm pOMYy OCHOBHA YacTHHA MapKi MK po3ApiOHUMH Ta
OTITOBHMH IIiHAMH 3aJTUIIANIach OW €BPOTICHCHKUM ITOCEPEIHUKAM, a HE BUPOOHUKAM Ta3y, M030aBysioun ix
KOILTIB HA MiATPUMKY BHIOOYTKY .

Amnanoriynoi mo3uuii goTpuMyBaBcs i €Bponeiicbkuii Coro3. IcHyBaHHS opraHizamii ekcrnopTepis
razy <«mpu3Befie 1O HecTaOUTRHOCTI Ha CBITOBOMY PHHKY «OJAKMTHOTO ITajiiBa», SIK 3asBUB KoMicap
€Bpocoro3y 3 nuTadb Toprieim Ilitep Mannmenscon. Ha #ioro mymky, €C He 3aIlikaBJIeHHA y CTBOPECHHI
moniOHOi opraHizamii, OCKIIBKM TOTCHI[IHHE CTBOPCHHS KapTelr He Biamosimae iHTepecam €C. A
€BpoCoI03 3aBXKIM BUCTYIMAE 3a MPO30PUI Ta MPOTHO30BAHWI PUHOK Ta3y, sikuil Oyne (QyHKIiOHyBaTH 3
ypaxyBaHHSM IHTEPECIB K CTIOKUBAUIB, TaK ¥ MOCTaYaIHLHUKIB.

Oco0IMBO €BPOTICHCHKUX CIIOKHMBAdiB TypOye MOXIIMBICTH CTBOpEeHHS Pociero Ta AJDKHpOM
ra3oBoro kapremo. ko Pocist Ta Amkup JOMOBISTECSA PO CHiBPOOITHULITBO y BUAOOYTKY Ta OCTayaHHi
ra3y Ha €BpONECHCHKHIA PUHOK, IIe Oy1e HIYUM 1HIIINM SIK KapTEIHHOIO YTOJOI0 .

Bproccens pos3modaR akTHBHY KaMIIaHiIO IIOAO CTBOPEHHS KOHCOJIIOBAHOI IMO3WINT yCiX KpaiH-
yuacHuls €C y BiTHOCHHAX 3 TIOCTayaJlbHUKAaMU ra3y, mepi 3a Bce 3 Pociero. Ha Tii 3pocrarounx 1iH Ha
ra3 Ta 301NBLICHHS 3aJIe)KHOCTI €BPO30HM BiJ IMIOPTY ra3y Ie o3Hadae cripody copMmyBaTh KapTenb
CIIOKHMBaYiB Ta 3aBaka€ MOCKBI JIOMOBIATHCH 3 HaibinpmmMu kmiearamu (Himeuunuotro, Itamiero Ta
®panuiero) HanpsiMmy. OCHOBOIO TIONIITHKH €BPOCOI03Y € KypC Ha 3HIDKCHHs 4acTku Pocii y mocrayaHHSIX
rasy, po3BHTOK perasudikamiiHuX TepMiHATIB AJs MOCTA4aHHS 3Pi[HKEHOr0 MPUPOAHOrO rasy 3 KpaiH-
KOHKypeHTiB Pocii.

! Tlonomapera A. CILIA npocstes B «razoByio OIIEK». dxkonozuueckue cucmemst. <http://journal.esco.co.ua/
2010_11/art020.htm (2015,Bepecens, 05).

% HoBukoB, Y. Poccust 1 reomonutrKa rasa. Kpacnas séesoa. <http://old.redstar.ru/2007/04/11_04/2_01.hml
(2015,Bepecens, 05).

3 [paBocyznos, C. «"asoBsiii OIIEK». [Topman «Podow». <http://www.rodon.org/polit-0803041139362015,
Bepecens, 05).

* ITpaBocynos, C. «I"asossrii OTIEK» 1 «neprerudeckoe HATO». GloboScope<http://www.686.vps.
agava.net/content/articles/844/> (20d&pecens, 05).

® Korres, F0. 3auem HyxHa «ra3zoBast OIIEK». [Ipou3Boaurenu ra3a HauHyT C «KOOPIUHALUYU JEHCTBUI».
Oxonoeuueckue cucmemvl. <http://esco-ecosys.narod.ru/2007_5/art34={@015,sepecens, 05).

® Hosuxos, U. Pocenst u reononutika rasa. Kpacuas 3eesoa. <http://old.redstar.ru/2007/04/11_04/2_01.html>
(2015,Bepecensb, 05).
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Haii6inpmmM noctayansHUKOM a3y 1o €Bponu TpaauuiiiHo € Pocig, sika excrioptye 6imsbko 160
MJIPA.Ky0.M ra3y 110 aanbHboro ta 0itbmel 00 mipa.xy0.M 10 OMmKHBOTO 3apyoixoksa. Ha miBHOUl €Bpomnu
poCificbKOMY ra3y NOBOAUTHCS KOHKYPYBAaTH 3 HOPBE3bKHM, a Ha MiBAHI — 3 aJokupchkuM. Ilpore B mux
KpaiHax, Ha BiaMmiHy Bix Pocii, BiACyTHI BelHKi HeocBOeHi ponoBuuia. [IpencraBHUKN €BpomneichEKOro
Coro3y HEOJHOPAa30BO 3asBIUIM IMPO CBOI MOOOIOBaHHA TMOTPANUTH Yy HaAMIpHY 3aJeKHICTh Bif
pociticekoro razy. A 3 mosBoro @opyMy KpaiH-eKCHOpPTEpPiB raszy, B paMmkax skoro Pocis 3aiiMae omHe 3
MIPOBIAHUX MICITh, i TTOOOIOBaHHS 3HAYHO 3pOCHTH. TOMYy BOHH HaMararOThCS 3HAWTH adbTEPHATHBHHUX
MoCTayanbHUKIB. SIK OJHa 3 anbTepHATHUB U IOCTa4aHHS Ta3y OO0 €BpONU PO3MIIAAAIOTHCS KpaiHu
Kacmiticekoro 6aceiiny. Onnak, Typkmenictan, Kazaxcran Ta Y30eKnucTaH BBOKAIOTh 3a Kpallle MpoaBaTh
cBiif raz «l'azmpomMy». BOHM mmimmucady MTOBFOCTPOKOBI KOHTPAKTH, SKi IepeadadaroTh 3pOCTaHHS
nocradanb. €Bpola TaKoXK 3BepTa€ yBary Ha AszepOaiikaH, MpoTe B Lil KpaiHi JHIIe OHE BEIMKE ra30Be
pomoBumie — Ilax Jleni3 (3amacu Onu3pko 1 TpiH. KyO. M), ajie Ha HEeW ra3 NPETEHAYIOTh CIIOKHBadi
AzepOaiimpkany, ['pys3ii Ta Typeuunmnan. 3 orsimy Ha 1€, CTaTH 3HAYHUM IOCTAYaIbHUKOM OJIAKHTHOTO
namuga 10 €C Asep6aiikan He CIPOMOKHHUIA'.

VY SKOCTi TOJIOBHMX NPOTHBHUKIB 00'€IHAHHIO BHPOOHHKIB ra3y BHCTYNAlOTh MPEACTaBHUKH
€porneticekoi koMmicii Ta HATO. Ilpu npboMy kepiBHUKH NpoBigHuX Kpain €C — Himeuunnu, Opantiii Ta
ITamii, sxi ogHOYACHO € HAWOUTBITUMHU MOKYIIIIMH POCIMCHKOTO Ta3y, MOTPUMYBAIUCH OUTBIT CIIOKiHHOI
no3uuii. BoHn poOnsaTh cTaBKy Ha PO3BUTOK BiTHOCHH 3 «l azmpomMom». 30kpeMa Itanis nmparde 3011bMUTH
00’€M 3aKymOK POCIACHKOTO IMajliBa 3a PaxXyHOK PO3IIUPEHHS Ta30mpoBOAY <«bJIaKMTHHH IOTIK», a
Himeuunna ta @panrtis 3aBasku Marictpaii «l liBHIYHHHA TOTIK».

AKTHUBHICTD y eHepreTHuHiii cdepi €Bpormeiicbkoi komicii 00ymoBieHa OOpoTHOOI0 3a mepeain
MOBHOB&KEHb MiXXK HalllOHaJbHUMHU ypsgamu Ta amapatoM €C. Ha cporomHimHiii nenp €Bponeichka
KOMICisl TIparHe CTBOPHUTH Ha TepuTopii €Bpomelickkoro Coro3y €mWHHNA Ta30BHH pUHOK. BoHa Bxke
JOMOTJIaCh BiIMiHM JOBIOCTPOKOBHX KOHTPAakTiB Ha TOCTa4yaHHS MPHUPOAHOrO razy MiX HaHOLIBIINMU
€BPOTIECHCHKIMHY Ta30BUMH KOPIIOpALiMHU Ta iX CIIOKMBadyaMU. 3apa3 KOMIaHii MOXYTb YKIalaTH JOTOBIp
Ha TEpMiH He OUIbIIe OJHOrO POKY. TakuM YMHOM, €BPOKOMICIS pO3paxoBye 3a TOIIOMOTOO ITHOTO 3aX0Iy
3pyHHYBAaTH JIOKaJIhbHI MOHOIIONII Ha TMOCTaYaHHS Tra3zy Ta 3pOOWTH Ied PHHOK OUIBIT KOHKYPCHTHHM.
Hactynmaum KpokoM Mae ctaT 3a00poHa BJIaCHUKAM ra30TPaHCIIOPTHUX MEPEX 3aiMaTHCh 30yTOM rasy.

€Bporelickka KOMiCisl Mparde OTPUMATH IPaBO BECTH IMEPETOBOPH 3 MOCTAYAbLHUKAMH Ta3y Bif
iMeHi Bcix kpaiH €C. Y 1mpoMy BHUNAAKY MO3HUII BHPOOHMKIB OJIAKUTHOTO TaJMBa CTAaHYTh 3HAYHO
crabmmMn’,

Tperiii y cBiTi HaWOinmpmMil ekcrmoprep HadTu Ta Tasy Hopseris, ska mpoTe HE € YICHOM
€BpOCOI03y, TAKOXK JOCHTH HACTOPOXKEHO IOCTABHIIACH IO i7ei 00'€THaHHS EeKCIopTepiB Ta3y. 30Kpema,
Minictp enepreTuku Hopeerii y 2007p. 3asBuB, mo Hopseris He Oy/ie npuiiMaTH y4acTh Hi B IKUX (popmax
KapTeno — Hi B HaQTOBMX, Hi B Ta3oBuX . HopBeris HamaraeThcs He OpaTHME y4acTh y OyIb-SKHX
00’ eqHAHHAX, SIKI MOXYTh OOMEXHTH Kpainy y ii misix. I cama imes ctBopenHs «ra3zoBoro OITEK» nHe
3HAMIIIA TATPUMKY Y HOPBE3BKOT CTOpOHI/I4.

Kpim Toro gesxi npeacrasauku CLIA ta €C BHCYBalOTh €10, IO EHEPropecypcH — e Haa0aHHs
BCiX KpaiH, 1 JepKaBH, Ha TEPUTOpPii SKHUX BOHM PO3TAIIOBaHi, 3000B’s3aHi HAagaBaTH O HUX JOCTYII
TpaHCHAIIOHAILHAM KOPIIOPALIisM®.

Le nmoB’ s13aHO 3 TUM, 1O IATGHOPMH MPOTHPIY MIXK YIaCHUKAMH ra30Boro puHKy oueBuaHi. CIIA
3aBxAM miaTpumye Betyn no ckiaanxy HATO VYkpainu ta I'pysii. [lo ykpaiHChKili TepuTopii mpoXoauThb
3HaYHa YacTHHA pocifichkoro rasy mo €Bpomm. Yepes ['py3iro HaaxoawTh rasz 3 AzepOaimkany. Takum
guHoM, CIIA mparse oTpuMaTth KOHTPOJb Haa KpaiHamu-Tpamzutepamu. A Ilomwsma Ta xpainu banrii
BUCTYNAIOTh MPOTH TMOJAIBIIOT0 OyNiBHUITBA Tra3onpoBoay «[liBHIYHMII MOTIK», METOI0 SIKOTO €

! Mpasocynos, C. «"azoBsiit OIIEK». ITopman «Podon». <http://www.rodon.org/polit-0803041139362015,
Bepecens, 05).

2 [IpaBocynos, C. «"a3oBsiii OIIEK» u «wmnepretnaeckoe HATO». GloboScopeshttp://www.686.vps.
agava.net/content/articles/844/> (20d&pecens, 05).

% Hosukos, 1. Poccust 1 reononutrka rasa. Kpachas séesoa. <http://old.redstar.ru/2007/04/11_04/2_01.html>
(2015,Bepecens, 05).

* HopBerust BEICTyIaeT poTHB co3anus «asosoit OIIEK». Lenta.ru.<http://lenta.ru/economy/2002/ 04/08/
norway/> (2015pepecens, 05).

® [IpaBocymos, C. «'a3osiit OIIEK». [Topman «Podon». <http://www.rodon.org/polit-08030411393¢2015,
Bepecenb, 05).
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o0'eqnanns Hanpsimy Pocito Ta Himeuunny. Ilonbmia Hanossirae Ha po3IMIMPEHi MOTYXKHOCTEH Ta30MpOBOAY
«SIman-€spoma», Mmoo Takok OyTH MPUUETHOIO JO KOHTPOJIIO ITOCTavaHb ra3y 3 Pocii.

YV munynomy CIIA 3aBkam BUCTYNMadd MPOTH OYyMiBHHUIITBA Ta30IpPOBOAY «bBIIaKUTHUH MOTIK» 3
Pocii go Typeuunnu. Ha choroaHimHiid I1eHb BOHM MPOTH HOTO PO3IMIMpPEHHsS. BammHITOH BHCTyMae 3a
CTBOPEHHS ra3oBoi Marictpaii, sika O TpaHcmopTyBajia a0 TypeuuwHH, a HOTIM W 10 €Bpomnu ras 3
Azepbaiimpkany, Typkmenicrany Ta Kazaxcrany — razomnposin baky — Tourici - Ep3ypym. [Ipote mormsau
Typeudrsan O61TBI CIIPSIMOBaHI Ha TTOCTadaHHs ra3y 3 Pocii Ta po3BUTOK ra3onpoBoay «bIIaKuTHHM TOTIK».
Typxmenictan Ta KazaxcraH, siki mignucanu JOBrOCTPOKOBI yroam 3 «l a3mpoMom» Moo MPOAAXy rasy,
TaKOX HE BUSABISAIOTH OCOOIMBOTO 1HTEpECY M0 OyMiBHHIITBA Ta3olpoBoay Mo mHy Kacmifickkoro Mops 1o
Asep0aiimkaHa’.

Ha cporomnimHiii nens OymiBHMITBO rasompoBony «baky — Toimici - Ep3ypym» ([liBneHHO-
KaBka3pkuii TpyOOmpoBin) BigOyBaeThCs JOCHUTH TMOBUTbHUME Temmnamu. OdiniiiHo TpyOompoBix Oys
Bimkputuit 25 6epesns 2007 p. IIpore €Bpomna moyHe 3aKylOBYBaTH a3epOailKaHCHKUI ra3 y pamkKax
Ipyroro eramy po3pooku pomosuina «lllax Jleniz» mume 3 2020p. A B TypedunHy €KCIOPT IUIAHYETHCS
noyartu 3 2018p.

€Bpora 3M0Ke OTPUMYBATH Ta3 3 AsepOaiimkany 3aBAsku posmupeHHio [liBgerHo-KaBka3pkoro
rasonpopogy g0 23,4 Mapa.KyO.M Ha pik W 3aBOSKM CTBOPEHHIO TpaHCAHATOMIMCHKOIO Ta
TpaHcaapiaTHYHOro TA30MPOBOIIB, SKi IaHyeThcsa 100y ayBati 10 2018p. Ta 2020p. BixmoBiTHO.

Takox €Bpormeiicbka kowmiciss Ta [lonpima akTHBHO BHCTYMalnu 3a Te, o0 Pocis mimmmcana
TpaH3UTHHUUA MPOTOKOoN EHepreTnyHoi XapTii, 3TIIHO 3 SIKUM KpalHa-YIacHHIISI Ma€ HaJaTH JOCTYI IO CBOEL
ra30TPaHCIOPTHOI 1H(QPACTPYKTypH ONAKUTHOMY NanuBy 3 iHmUX nepxkaB. 6 cepmnus 2009 p. Pocis
OCTaTOYHO BiAMOBWJIACh BiJ paTH]ikamii LOHOTO MPOTOKOJIY YEpe3 CYMNEPEeYHOCTI y NHTaHHAX
eHeproe(heKTHBHOCTI Ta EKOJIOTii-.

€Bporneicbki eKCHepTH AOCHTh YacTO TOBOPSATH MPO T€, IO 3asBU MPO CTBOPEHHS <Ta30BOTO
OITEK>» pobnsiTbes JuIIe AEMOHCTPATHBHO 1 OCHOBHOIO METOIO 3aCHOBHHUKIB KapTelo € CIpoda 3ajsKaTu
3axig. OgHuM 3 HAWOIIBII PO3MOBCIOHKCHUX apTyMEHTIB Ha KOPHUCTh HEMOXKIMBOCTI CTBOPEHHS Ta30BOTO
KapTemio € Te, IO BCi KOHTPAKTH Ha TOCTAadaHHS Ta3y JOBIOCTPOKOBI, a II¢ O3HA4Ya€, IO BiACYTHS
MOJKJIMBICTh PI3KO 3MiHIOBaTH LiHy. THMM He MeHII, HANpWKiIaj, Bci 3apyOikHi AoroBopu <« azmpomy»
repeadavaroTh MOKJIIUBICTh TEPETJIAY IiH pa3 B KBapTand ado MiBPOKy. PUHOK Ta3y 3 NEBHHM YacOBUM
BiJCTaBaHHSIM Bix HadToBOro (I[iHa Ha ra3 MHPHUB sg3aHA OO MiH Ha HAa(Ty Ta KOIIMK HAPTOMPOIYKTIB)
¢yHKLiIOHYE Y TOBHOMY 00csi3i. ToOTO, muTaHHs 00’ €MiB IOCTayaHb Ha MEPCIEKTUBY Ta PETyJIIOBaHHSA LiH
HA ra3 MOXYTh CTATH IPEIMETOM JOMOBICHOCTEIl KpaiH-TIOCTAauaIbHIKIB ra3y B pamkax OKEI™,

Orxe, TpoaHaTi30BaHI MO3WII Ta Iii MalOTh MOMKJIWBICTH 3POOHUTH BHCHOBKH, IO OCHOBHI
iMroptepu npupoaHoro razy — CIIIA Ta eBpomeichki KpaiHU — HETaTUBHO CIIPUHHSIIH CTBOpeHHST Dopymy
Kpain-exkcnoprepiB razy. B CIIA mnepcrekTuBH KOHcCoJijauii BHUPOOHWKIB ra3y BHUKJIMKaIH SIBHE
HezamoBonieHHs. llle Oinmpmie mmanu ctBopeHHs «razoBoro OIIEK» TypOyBamm €Bporry. €Bpocoio3 He
MIPOTH iJ1ei CTBOPEHHSI MOAIOHOT OpraHizailii 3a yMOBH, 1[0 BOHA HE CTaHE KapTejeM. Y BHUIAAKy 00'€ THAHHS
BCiX OCHOBHHX IIOCTa4aJIbHUKIB ra3zy B €Bpomy B pamkax kaptento, €C ONMHUBCS B JOCUTH Ypa3iIHBOMY
cranosuili. OcobnauBo BpaxoByloun Te, mo bpioccens posrisgae Amkup ta Tpunigan ta ToGaro sk
aNTbTEPHATUBHUX IMOCTAYaLHUKIB, SKI IMOBHHHI 3HU3UTH eHepro3anexHicte €C Bix Pocii. OnHak, mompu
TaKy NO3ULil0 cnoxuBayiB, GopyM 3Mir MepeTBOPUTUCH 3 OUCKYCiHHOI IIaTGOpPMH Ha IMOBHOLIHHY
MDXKHapOAHY OpraHizallilo, Kka HOCTYIOBO 3MILHIOE CBOI MO3MILIi Ha MiXKHAPOAHIN apeHi.

! MpaBocymos, C. «I"azoBsiit OIIEK» u «wHepretinaeckoe HATO». GloboScopeshttp://www.686.vps.
agava.net/content/articles/844/> (20d&pecens, 05).

2 AsepGaiikasckuii ras nomaner B Espony B 2020rony. Becmuuk Kaskasa. <http://www.vestikavkaza.ru/
news/Azerbaydzhanskiy-gaz-popadet-v-Evropu-v-20@@ughtmi> (2015pepecens, 05).

3 Kperunu, T'. (2011).0co6ernocTr sHepretrdeckoii crpaternu EC B Bantuiickom pernone. Baimutickuil
peeuon, 4.<http://cyberleninka.ru/article/n/osobennosti-emticheskoy-strategii-es-v-baltiyskom-regione>
(2015,Bepecens, 05).

* l'asmpom u Sonatrachioamucam: MEMOpPaHIyM 0 B3anMonoHuManui. Poc6anm. <http://www.rosbalt.ru/main/
2006/08/04/262781.html> (201&gpecens, 05).
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Hartania AwHa

JHinponemposcoKuli HayioHansHUl yHisepcumem imeHi Oneca [oH4apa,
YKpaiHa

MI}KHAPOI[HO-HPABOBI/II?'I PEXKUM APKTUKH

B YMOBAX I'EOIIOJITHUYHOI'O CYIIEPHUILITBA
KPAIH Y JAHOMY PEI'IOHI

Nataliia Yashna
Dnipropetrivsk National University named after Oles Honchar, Ukraine

INTERNATIONAL LEGAL REGIME OF THE ARCTIC
IN CONDITIONS OF GEOPOLITICAL RIVALRY
OF THE COUNTRIES IN THIS REGION

The article is devoted to the relevant theme of modern international relations which is aimed to
determine legal relations between the countries in the Arctic region on the background of their
geopolitical rivalry. The necessity of consideration of this question is in connection with the
expansion of the Arctic areas, due to melting of its glaciers, and encroachments of the Arctic
states on new undiscovered regions become evident. At the same time arise diplomatic and legal
disputes on the issue of belonging of new areas to this or that state. Quite acute conflict
situations lead to the need to create an optimal model of international regime of the Arctic,
which would satisfy all sides and will not lead to the deployment of military operations in this
region. Against the background of these events there is a need to consider, analyze and find out
a true international legal regime of the Arctic region in the interpretation of its implementation
in practice among the leading countries of the world.

Key words: geopolitics, the Arctic region, international relations, the Arctic states, regime,
the Arctic, international law.

ITocTanoBka mpoGJeMu. Y 3B’s3Ky 3 BIAJAJICHICTIO W OCOOJNMBICTIO KJIIMAaTy ApPKTHKa IOCHUTH
TpuBaJui yac He Oyna BKIIOYEHA y riobanbHi mpouecd. [lo Toro sk ApKTHYHHMA perioH OyB CBOTO poIy
nepudepiero B MDKHAPOAHHMX BigHOCHHAX. llel perioH mpuBepTaB yBary JIMINE JOCHIIHUKIB, pUOAJIOK,
MHCJTUBIIIB Ta HEBEIHMKY KUIBKICThH IMiAMPHEMINIB. ApKTHKaA Oyiia CEpelOBHUINEM CITOKIHHOTO TPOKUBAHHS
kopinHuX HapoziB [liBHoui. OpHak Bke B cepenuni XX CT., 3aBISKH 3MiHI KIiMaTy Ta NPUCKOPEHOMY
TAHEHHIO JIbOZiB, ApPKTHKa TpaHChOpMyBajiacsi y 30HY MiABHLICHOTO IHTEPECY YCHOTO CBITOBOTO
criiBTOBapucTBa. IligBuIIeHHS yBaru 3 OOKy IMONITHYHUX Ta BIICBKOBHUX CTpATETiB IMPHU3BEIO IO TOTO, IO
ApkTHKa onMHUIACS 1 JOHHHI iepeOyBae y Gokyci yBaru 0araTbox KpaiH CBITY.

3pOCTaHHS TEOMOITUYHOTO 3HAYCHHS APKTHKHU BiIOYIOCS 3aBISKU BiIKPUTTIO BEIMKUX 3amaciB
BYTJICBOJIHIO Ha apkTUYHOMY Imenbdi. Ilopsm 3 1muM 3'SBISIETBCST MOMKIIMBICTH CTBOPCHHS HOBHX
TOPTIBEIBHUX MAapIIPYTiB IS CYIHOIUTABHUX KOMIAaHi. MOXIIMBHIM HETaTHBHUN BIUIMB BHUPOOHUUIOL
TSUTBHOCTI Ha CTaH JIOBKUUIA Ta YMOBHU JKUTTS KOPIHHMX HApOJiB HANalOTh CKOJOTIYHHM IpodiieMam
TCOTOIITHYHOTO BUMIpY. Y pe3yiabTaTi IIbOTO MUTAHHS BIAHOCHO AeNiMiTamii apKTHIHOTO Mmeabdy Ta
poOJIEMH 3aCTOCOBHOCTI MIXKHAPOJHOTO MOPCHKOTO TIpaBa B APKTHII ITEPETBOPHIINCS HAa HAWBAKITUBIIII
TEMU CBITOBOT HONITHKH.

[IpuapkTHyHi nepxaBH, €KOHOMIUHI iHPPACTPYKTypH Ta IHTEpECH HAcCeJeHHs SIKMX y 0araTtbox
acreKTax IMOB'sI3aHi 3 MPOCTOPOBUM 1 pecypcHUM moTeHIianoM Kpaitapoi I1iBHOYI, IPOTATOM IECATHIITH
JOKJIaaIy 3yCHIIS 337151 TOCTIONAPCHKOr0, KyJIbTYPHOTO Ta iHIIOTO OCBOEHHS APKTUYHOTO PETiOHY, HOTO
000opoHi, 30epexeHHI0 ekoiyorii 1 mpupomHux pecypciB. Lleli perioH BBaxkaBCs 30CEPEIKEHHSIM
MTOJITHYHUX, TIPABOBUX, CKOHOMIUYHUX, BIICBKOBUX, CTPATETIYHUX, CKOJIOTIYHHUX Ta COIiaJbHUX 1IHTEPECIB.
Came 111 iHTEpeCH BIUIMBAIIN HA MPUIHATTS apKTUIHUMH JepKaBaM{ 3aKOHOJABYMX aKTIB 1 YKIIAICHHS MiX
HUMH MDKHapOJHUX JOTOBODPIB.

HanzBuwaitHo Bpa3nmBa, ane Oarata TPUPOJHMMH pecypcamu ApKTHKAa TIOKM HE 3aXHUIICHA
dbyamamenTanbanM  oroBopoM  Pocii, CILA, Kamamgwm, Jlamii ta Hopgerii, BiIHOCHO peryJtoBaHHS
MDKHapOJAHUX MPaBOBUX BIZHOCHH B JaHoMy perioHi. Ha Tmi Bce3pocTarodoro reonomiTHYHOTO
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CYNEepHHULTBA KpaiH B ApKTHII BHHUKae MMoTpeda y poO3IISIAI Ta aHami3i IOpUAMYHHX MEXaHI3MiB
(dhopMyBaHHS TPAaBOBOTO IO BigHOCHWH. JIOIIBHO TakoX pPO3POOHMTH PsI PEKOMEHAAIIN BiTHOCHO
MOXJIMBOCTI CTBOPEHHS HOBOT MOJIETII MiXKHAPOIHO-TIPABOBOTO PEKUMY APKTHIYHOTO PETiOHY.

AHamiz pgociimkeHb i myOJaikaumii. ApPKTHYHUH perioH 374aBHa OyB 1 € 30CEpelKCHHSIM
MOJIITHYHMX, TIPABOBUX, CKOHOMIYHHUX 1 colianbHUX iHTepeciB. Came 1 iHTepecH BILUTUBAIOTH HA XapaKTep
MPUHHATHX JIep>KaBaMH 3aKOHOJABYMX Ta IHIIUX HOPMATHBHO-TIPABOBHX AaKTiB Ta YKJIAJECHUX HUMHU
MDKHApOJHO-TIPABOBUX yTOJ, IO pPErJaMeHTyIOTh MPaBOBUH pEXHM apKTHUHUX TepuTopiil. Tak
ICTOpUYHUH TpoLeC 3aBOJIOJIHHSA MPOCTOpaMH APKTHKH CYHpPOBOIKYBaBCS IOPHIMYHUM OQGOPMICHHAM
KpaiHaM# peTioHy HAJIEKHOCTI iM YacCTUHW KOHTHHEHTIB, 3€MeJlb, OCTPOBIB, apxilejariB 3 akBaTOpisIMHU
[MiBHiuHOrO JIHOJOBUTOTO OKEaHy, BIQJy HaJl SKHUMH CIOYATKy 3JIHCHIOBANHM Jnlie Jie-(hakro.
Bigmanenicte ApPKTHKM Bif IEHTpY LUBLII3aLii, CyBOpi KIIMaTHYHI YMOBH, HEIOCTaTHIH TEXHIYHHUN
nporpec poOWJIM Led perioH TpHBajIMid 4Yac HENOCTYMHHM AJiSl MPOHUKHEHHS CYJiB IHIIMX AEpKaB, a
3HAYNUTh YCYBAIM BCSKY MOXKIJIMBICTh BHUCYHCHHS KpaiHaMH TEPUTOpIaIbHUX TIPETEH31H BiTHOCHO
ApPKTUYHUX TPOCTOPIB, IO MAaIOTh NMeBHY chenudiky. Tak monspHi TepuTopii po3risaand sSK pailoHH, B
SKHX PUOEPEekHi Aep:KaBU MaJu 0COOIMBI IHTEpECH 1 paBa, SKi BUXOIATh 3 MPAKTUKHA OCBOEHHS APKTHKH
LIUMU JIepKaBaMHU.

B yMoOBax reomomiTHIHOTO CYTIEPHUIITBA KpaiH B APKTHIHOMY PETiOHI BEJIMKA yBara MpHIUIIEThCS
caMme MUTAHHAM 3HaXOKECHHS ONTUMAaJIbHOT MoJeli (hopMyBaHHsI IPAaBOBUX BiAHOCHH Ha JaHid TEpUTOPIi.
Y XIX - XX cT. B IpaBoOBiii HayIli BUCIOBIIOBAIHCS Pi3HI CYLKCHHS TIPO MPABOBHH PEeKUM APKTHKH. B
IUJIOMY iX 3BOMATH JO TAaKHUX ITOJIOKEHB, IO JAHUM PETiOH HIKOMY HE HAJICKHUTh 1 3HAXOMWTHCS B
CHIIFHOMY KOPMCTYBaHHI. [HIII CTBEpAXKYIOTh, IO ApKTHKAa — II€ MDKHApPOAHUI KOHAOMIHIyM, SKUM
BonofitoTh yci. Ilopsm 3 muM icHye 1 cucTeMa CEKTOPaJbHOTO TOAUTY ApKTUYHUX TEPUTOPIA MIXK
APKTUYHUMH JIEpKaBaMHU.

Cepen ¢axiBuiB 3 JaHOTO MUTAHHS CINiJ] BiA3HAYUTH SK 3apyODKHUX, TaK 1 BITYM3HAHUX HAYKOBIIIB.
Bapro Buokpemuta poGoty C. JKumbrosa' — ykpaiHCHKOro HayKoBLs, JOKTOpa MONITHYHHX HAyK. Bin
Bi/I3HAYAE, IO OJHIEI0 13 HAMOUIBII TOCTPUX 1 CYNEPEUINBUX 30BHINTHHOMOIITHYHNAX TPOOJIEM CydacHOTO
PO3BHUTKY APKTHKH € BPETYJIOBaHHS ii Mi>KHAPOJHO-TIPABOBOTO CTATYCY. 34 MUHYJI ACCATHPIUIS apKTHUIHI
KpaiHH JOCSINH B IbOMY NMUTAaHHI 3HAYHUX YCHIXiB. ABTOp aKIIEHTYE yBary Ha OUCKYCIisIX KpaiH IOJ0
BH3HAYEHHS MIKHApPOAHO-TIPAaBOTO CTAaTyCcy apKTHYHUX MpocTopiB. Haromomrye, mo Bci mporecu
BiIOYBAIOTHCS HA T MMOCHICHHS T€OIOJIITUIHOTO CYIIEPHUIITBA KpaiH B KOHTEKCTI 0OpOTHOM 3a TepuTOpii,
sIKi 6arati Ha BYTJICBOHI PECYPCH.

Xorinocs Gu BimsHaumTH poGOTY pociiicekoro Haykosus J.O. CiBakoBa®, sKHil y CBOEMY
HayKOBOMY ITOCJIDKEHHI BUCBITJIMB CYJacHI aKTyaJIbHI MPOOJIEMA BUKOPHUCTAHHS Ta OXOPOHU APKTHIHOI
30HA. TakoX aBTOp PO3MVIIHYB IPABOBI MEPCIIEKTHBH PO3POOKH 1 BHIOOYTKY KOPHUCHUX KOTAJIMH Ha
3a3HaveHid Teputopii. JochmimKyoun AaHe MUTaHHS, aBTOP MPUHIIOB 1O BHUCHOBKY, IO 3aKOHOAABCTBO
Pocii mocuth cuibHO BifcTae BiJ 3aKOHOAAaBYOI 0a3u KaHamu y 4acTHHI IIPaBOBOTO PETYITIOBAHHS ITUTAHb
BIIHOCHO CTHUMYITFOBAaHHS MOPCHKOI, pHOAITbCHKOI 1 apKTHYHOI MisUTBHOCTI.

[Ipu JOCHifKeHHI MaHOTO MUTAHHS XOTiIOCH OM 3BepHYTH yBary Ha poGotry M.H. Kommmosa®,
JOKTOpa IOpUANYHUX HAYK, SIKUH aHani3ye OCTaHHI TeHICHMIi y (OpMyBaHHI MPABOBOTO PEKUMY APKTUKU
B pe3y’dbTaTi NPUAHATTS HOBUX HAIlIOHAIHHUX 3aKOHIB apKTUYHUMHU JepKaBaMH 1 pPeTioHATHHHUX
MiKHapoAHUX yroi. HaykoBeub HaBOIUTH XPOHOJOTIIO 3aKpIIUICHHS B MIXKHAPOAHOMY 1 HalliOHAJILHOMY
MpaBi CEKTOPAJIbHOI TEOpii CTOCOBHO APKTHKH, BHCIOBJIIOE CBOI MipKyBaHHS IOJ0 MalOYTHBOTO Teopii
iHTepHaITioHai3arii ApKTHKH.

OCHOBHI pHUCH MDKHApPOTHOTO IIPABOBOTO PEKUMY APKTHKH B HOBHUX TEOMOJITUYHUX YMOBax
pO3rIAaB BUAATHHEl ykpaiHchKmii HaykoBemp JI. Tumuenko®. JIOKTOp IOPMIMYHMX HAYK Ha OCHOBI
ICTOpHYHOTO aHal3y Ja€ PEKOMEHMaIii IMIOA0 BIOCKOHAJICHHS IPABOBOTO TIOJA. 3a HOTo CIIOBaMH,
APKTUYHI TIPOOJIEeMH 3 YCI€I0 OYEBHAHICTIO AEMOHCTPYIOTh HEOOXITHICTH CTBOPEHHS HOBOTO IPaBOBOTO

1 Kunbuos, C. (2014).MikHApOIHO-TIPAaBOBHIA CTATYC APKTHKH (30BHILIHBOIOMITHIHIH KoHTEKCT). UA
Foreign Affairs.<http://uaforeignaffairs.com/ua/zs/anglomovna-\jafgiew/article/mizhnarodno-pravovii-
status-arktiki-zovnishnopolitich> (201&pnens, 30).

2 Cusaxos, J1.0. (2009).ITpaBo i APKTHKA: COBpeMEHHBIE IPOGIeMBI. Becmuuk Yomypmckozo yrusepcumema,
2.

® Komsinos, M.H. (2013).0 npasoBom peskume Apkruku. Ilpasosas unuyuamusa, 12.

* Tumuenko, J1. (2009).Pocis it MiskHApOAHO-IPaBOBHiT pexkumM Apkruku. FOpuduunuii scypran. <http:/ww.
justinian.com.ua/article.php?id=3384> (20&&pecens, 02).
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PeXUMY [T APKTHKH 3arajioM i y crenianbHux cdepax 30kpema. Buxoasduu 3 BACHOBKIB aBTOpa, Mpolec
CTBOPEHHSI HOBOTO IPAaBOBOTO PEKUMY BHMarae HasBHOCTI Jiaepa-aepxaBu abo Jimepa-opraHizarii, ska 0
MoTJIa OYTH IHCTPYMEHTOM 3 TIPHHHSTTSI PillIeHb HAa OCHOBI KOHCEHCYCY 1 IMyOIiIHOl TUTIIIOMATI.

3 ormsioy Ha Bce BHILE BKasaHe, CIiJ BiA3HAYUTH HAa TOMY, IO 3apa3 B APKTHLI BiaOyBaeTbcs
JOCUTH aKTUBHUH MPOLEC TEONONITHIHOTO CYNEPHULTBA Mi>K KpaiHaAMH.

[Mopsim 3 MM KOXKHA 3 APKTUYHUX KpaiH HAMaraeThCsl BUCYBAaTH BUKIIOYHI TpaBa HA ApPKTHYHI
TEpUTOPIi 1 3aKPIIITIOBATH 1€ Y BIACHOMY 3aKOHOMABCTBI. [lopsia 3 1M KOXKHA 3 JeprKaB MiATPUMYE 171€10
MEPEeTBOPEHHS! ApPKTHUKM B 30HY MHPY U CHiBpOOITHHITBA, 3a0e3NedeHHs] EKOJIOTIYHOi Oe3meKH,
MTOAAJIBIIIOTO PO3BUTKY CITIBIIpaIll MK apKTHYHHMHE JepKaBaM{ Ta KpaiHamH, SKi 3HAXOIATHCS JOCHUTH
BiITaJICHO BiJl JAHOTO PETiOHY Ha OCHOBI HOPM MIXKHAPOIHOTO TIpaBa.

ToMy MeToOI0 JaHOi CTaTTi € MPOBEACHHS MOCTIIKEHHS MO0 T'€OMONITUYHOTO CYNEPHUITBA MiX
ApKTHYHUMH KpaiHaMH B APKTUYHOMY perioHi Ta (OpMyBaHHS B JaHMX yMOBax ONTHUMAJILHOI MOJIEINI
MIKHAPOIHOTO TIPABOBOTO PEXXUMY APKTHKH.

Bukiag ocHoBHOro marepiany aociaimkeHHsi. Y 3B’s3Ky i3 cnenmikoio reorpadivyHoro Ta
TCONOITUYHOTO TIONOKEHHS APKTHKH, HAYKOBOIO CIIIBHOTOIO Ta YpsAOBHMH KOJaMd 3 JaBHIX YaciB
po3po0IsIach Mi’KHAPOIHO-TIPABOBA KOHIIEIIIS, B OCHOBI AKOi OyJI0 MOKJIAJcHO BU3HAYCHHS OCOOIMBOL
BIJIMTOBIIaTLHOCTI Ta HAAAHHS BUKIIOUYHUX IIPaB, K1 O BpaXOBYBaIH 3aKOHHI 1HTEPECH apKTHYHUX JCPIKAB.
Ha cporomHi opHi€ro 3 BayKJIMBUX CKIaJOBUX MIDKHAPOIHO-TIPABOBOTO PEKUMY APKTHKH € TOKTPUHAIbHE
OOTpYHTYBaHHA NPHAPKTHUYHUMHU JepKaBaMU CBOIX TEPUTOpIaJIbHUX MPETCH3IH Ha BIACHI IpaBa IPHU
BHKOPHCTaHHI IPOCTOPIB Ta PECYPCIB MBOT'O PETIOHY.

VY XIX crT. 1opucTH MiXXHAPOAHUKU B MPOLECI MOUIYKY IIISAXiB BHPOOJICHHS MPABOBOTO PEXHMY
BUKOPHUCTAHHS apKTUYHHUX TEPUTOPIiid, CHOPMYITIOBAIH TPU MPUHIUIIOBO BAXKJIMBI HATIPSIMKH, SKUMU Mo
0 BimOyBaTUCh (POPMYBaHHS MPABOBHX HOPM, IO PEIIAMEHTYIOTh OCBOEHHS Ta BHKOPHUCTAHHS PECypCiB
ApPKTUYHOTO PETiOHY:

1) ApkTuka — 1ie YHIKaJbHUH MPOCTIp, KU TepedyBac y CIiJIbHOMY KOPUCTYBaHHI [IUBLTi3aliiHOT
CBITOBOI CIIITBHOTH;

2) CIPHMHATTS y MPABOBOMY CEHCI APKTHKH SIK MiXKHAPOIHOTO KOHIOMIHIyMY, IO HAJEKHUTH 0
CHUTBHOTO BOJIOJIIHHS JIEPKaB;

3) HayKOBHUil MiaXix 10 APKTHYHOTO PETIOHY, SK J0 MPOCTOPY, MOIIIEHOr0 HAa CEKTOPH, KOKHHUH 3
SIKHX BXOJUTB 10 ChepH BILTHBY IPHOCPEKHOL 10 APKTHKH IePIKABH .

TakuM YWHOM, TPAKTUYHOTO BUKOPUCTAHHS HAOYB MiIXix 0 ApPKTUKH, SK 10 TEPHUTOpIi, sKa
nofineHa Ha cextopu. OQHaK He BCi 3 KpaiH MOAUISIOTH Ta CXBANIOIOTH JAaHHUN MPUHLUI MOJUTY 1 OpsA 3
MM CTBOPIOIOTH I'€OTOIITHYHE CYTICPHUIITBO 32 30BHIIIHI KOPAOHW KOHTHHEHTAIBHOTO METb]y.

Kanama # Pocis, Oymydan HaWOiIBIIMMH apKTHYHAMHU JCpiKaBaMH, JOTPUMYIOTHCS CEKTOPaIBbHOI
KOHIIETIIIT A7t 3aXUCTy cBOiX iHTepeciB B Apkruti. lle y 1925p. Kanana npuiinsna xinbka 3aKOHOZaBUUX
aKTiB, AKi 0a3yBamvcs Ha CEKTOpPaIbHINA KOHIENINl. BiAMOBIAHO 10O TMOJOKEHb ITMX 3aKOHIB CYBEPEHITET
Kanaagm mommuproBaBest Ha 3eMJIi  OCTPOBH B MEKax CEKTOpa, BEPHINHOIO sikoro OyB IliBHIUHMIA motoC.
Kanaznceke 3aKOHOJABCTBO HIUOr0 HE TOBOPHJIO IOJO MOPCBKMX MPOCTOPIB y Mekax cekropa. Jleski
KaHA/IChKi TIOJIITUKH 1 IOPHCTH CTadM TAYMAuuTH TOJOKEHHsS 3aKOHOJABCTBA PO3IIMPEHO W BKIIOYATH
MOPCBKi TIPOCTOpH B KaHAICHKMI apKTH4YHMiI BekTop. Pocis (Ha Toif wac Pamsrcbkmii Coro3) B3siB 3a
npuknan Kanagy ta B 1926 p. Oyna mpuiiHsATa NOCTaHOBAa MpPO TE, IO BCi 3eMJi  OCTpOBH, fKi Oymu
BigKpHTi a00 MOTJIM OyTH BIIKPHUTI B MeXa PadsSHCHKOTO CEKTopa, mporojoiryBanucs Teputopieio CPCP.

CHIA =He miaTpuMyBaH 1 1OCI HE MATPUMYIOTh KaHAICHKY M POCIHCHKY TO3HINIO MOA0 APKTHKH.
Cronyueni llltTatm kKaTeropmvaHO MPOTH APKTHYHOI CEKTOPAIBbHOI KOHIemmii. HopBeris mOTpUMYyeEThCS
Takoro x mgxoxy. OOuzBi NepXaBH BBaKalOTh, IO B MOPCHKIM APKTHII, 32 30BHIIIHIM KOPIOHOM
TEPUTOPIATLHUX BOJ, IMOBHHHI 3aCTOCOBYBAaTHCS BCi CBOOOIM BIimKpUTOTO MOps. JlaHis sk cyBepeH
['peHnanii miATPUMy€ IO TO3UIO MO0T0 APKTHKHC.

3rigno Kousenuii OOH 3 mopcbkoro npasa 1982p.° 1o Teputopii apkTuusoi KpaiHu BKIOUEHA
12-vunpHa 30HAa TEPUTOPIAIBHOTO MOpPA. MiXHapoJHE MOPCHKE IMPaBO HAJA€E KOXKHIH KpaiHi IMpaBo

! Annenesny, I'.A. (2002). MesxayHapoIHO-IPABOBOI CTATYC W PEXKUM HCIIOIb30BAHMS MOPCKHX OOBEKTOB
o01ero Hacieaus uenoBedyectsa. Ilepcnexmuewt passumust ¢ nopsaoke de lege ferend&ues: YA3T, 20.

? Tumuenko, JI. (2009).Pocis it MixxHAPOXHO-IIPaBOBHIA pexcnM ApKTiK. FOpuduunuii scypran. <http://www.
justinian.com.ua/article.php?id=3384> (20&&pecens, 02).

% Konsenmus OOH 1o Mopckomy npaBy 1982r. <http://www.un.org/ru/documents/decl_conv/coniems/pdf/
lawsea. pdf> (201%&epecens, 02).
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nexnapyBatu 200MuIbHY eKOHOMIYHY 30HY. CyBepeHHi NpaBa Ha KOHTUHEHTAJIBHUN MIeTb() aBTOMaTHIHO
HajeXaTh KOXHIA mepxkaBi. KpiM Toro, KokHa JaepkaBa MOXKE TIPEISBUTH TpaBa Ha I1HIN TiISTHKA
MOpPCBHKOro 1Ha 3a MexkaMu 200MOpPCHKUX MUIIB, SIKIIO 3MOXKE JOBECTH, 1[0 BOHO € IPOJOBXEHHAM IXHBOTO
KOHTHHEHTAIBHOTO IIENbQy.

3apa3 Ha apKTHYHHI 1IeTb(] NpeTeHaAyIoTh Tpu Kpainu — Kanana, Pocis ta Hanis. CILIA noku He €
ygacHukoM Komnsenrii OOH 3 Mopcekoro mpaBa 1 HE MOXKE TIPETCHIYyBaTH HAa PO3ITHUPCHHS
KOHTHHEHTaJbHOro menbdy. OmHak Crooaydeni IlltaTd HamMararTbCs IHIIMMH LUISIXaMH 3aBOJIOIITH
TepuTopisiMu Ta BogaMu ApkTuku. Tak 3amikaBneHicts CIIIA y BupimeHHI apKTHYHOI MPOOIEMATUKH B
mijloMy Oyia MiITBEpIKEHA Yy TPUAHATIA m'atehMa apkruaammu kpainamu (Pocieto, CIIA, Kanamoro,
Hopgerieto ta Janiero) Inymiccarcekoit Jexmaparnii (2008p.). V Hiif, 30kpema, 6yIIo 3asBICHO PO Te, M0
KpaiHu 3000B'si3aHi BpETyJNIOBaTH TEPUTOpIaANbHI TNpeTeH3ii B paMKaX MDKHApOAHOTO IpaBa, fAK IIe
BifoGpaxeno B Kousennii OOH 3 Mopchkoro npasa 1982p.% Jlexnapariis miaTBepauia, o HOPMATHBHO-
mpaBoBa 0Oa3a 3abe3meuyerhcsi KomBenmiero OOH, dboro mocratHho i yropaBiiHHS —[liBHIYHAM
JIbogOBUTHM OKEaHOM, i HeMa€ Hisikoi HEOOXiAHOCTI B po3po01i HOBOTO Mi>KHAPOJHO-TIPABOBOTO PEKUMY
Apkruxy’. TakuM UMHOM, apKTHUHI BOJM BM3HAHI TAKMMH K, 5K i B iHIIMX periomax 3eMHOi Ky, 3
AQHAJIOTIYHMMM IIpaBaMH Ha KOHTHUHCHTAJIbHHMM Ieib(), apXximejard, OCTPOBH, BHYTpIIIHE MOpe 1
BIITMIOBITHUMHA KOMITPOMICHUMH PIIIEHHSMH, TOB'SI3aHUMH 3 TPOXOAOM CYICH 4epe3 CYBEpeHHI MOPCHKI
BOJIH.

Cnonyueni llltatm Ha CHOTOMHINIHINA JCHH 3HAXOMATHCS B JOCHUTH BHTITHOMY cTaHOBHUII. He
Oyayuu moBHomnpaBHUM yuacHukoM Konpenmii OOH 3 mopcekoro mpasa 1982p., CIIA, 3 ogHoro Ooky,
3MYILICH] 3aJUIIATHCS B ap'eprap/i MpoLEciB yNpaBiiHHSI apKTHYHUM PErioHOM, a 3 iHmoro 00Ky, MaroTh
MEBHI MepeBard, OCKUIBKK MpH (opMyBaHHI HaLiOHANBHOI MOMITHKH LIOA0 APKTHKM B MEHIIIH Mipi
00OMeXeHI MIKHApOAHMMH 3000B's3aHHsIMH. HaBith y Bumanaky npueaHanns no Koneenmii 1982 p. Bonu
MalOThb MOJJIMBICTh 3asBUTH IPO TNPIOPUTET CBOTO HAIIOHAIBFHOTO 3aKOHOJABCTBAa Hal OyIb-IKHUMHU
KOHBEHIIMHUMHE HOpMaMH. 30KpeMa, Iie CTOCYEThes 3acTocyBaHHs cT. 76 Konsennii OOH 1982p.* mo
nependavaroTh BBEACHHS IEBHHX IIPOCTOPOBHUX 1 (PIHAHCOBUX OOMEKEHb CTOCOBHO KOPJIOHIB
KOHTHHEHTAJILHOTO MIETb(y Ta pO3pOOKH HOTO peCcypciB.

HesBaxaroun Ha BCTaHOBJICHI HOPMH, PsAA KpaiH MPOAOBXKYIOTh OCKap»KyBaTH CBOE MPaBO Ha Ti YU
IHITI MIASHKA B apKTUYHUAX IMUApoTax. HalBimomimmM, BITHOCHO HOTO BEIWKOi TepHTOpii, € xpeder
JlomoHocoBa, Bigkputuii B 1948p. pagsHCbkUMH eKcrieAniisMU. Pocis HEOIHOPA30BO 101aBajia 3asBH 10
Kowmicii OOH mo 30BHINIHIX MeXax 1menb@y, MpornoHyBaia BCTAHOBUTH HOBI KOPIOHHW KOHTHHEHTAIBHOTO
menbdy Pociiicekoi denepartii Ha migcTaBi MpoBeIeHUX ITOCHTiKeHb XpeOTiB JlomoHOCOBa i MeHneneeRa,
ane Kowmicig B 2002p. juiiie mopekoMeHIyBaia MPOIOBKUTH JOCIIKEHHS, 1110 IPU3BEIO 10 00poThOH 32
PO3IIUPEHHSI BIIACHUX €KOHOMIYHUX 30H ¥ 1HITUX KpaiH.

OTxe, TOHAIBHICTD TIEPETOBOpaM apKTHYHHX JEP)KaB 3 MUTAHHS MIXHAPOAHO-TIPABOBOIO PEXKUMY
APKTHKH 3a1al0Th JUCKYCIi PO TEPMiHM OCBOEHHS POIOBHII Ha(TH 1 ra3y Ha IIeab(hi apKTUIHUX MOPIB.
[Tpn npoMy, SIK MPAaBWIIO, BiA3HAYAETHCS, IO €(EKTUBHE OCBOEHHS apKTHYHUX POJOBHUIN HEMOXKIHBE 0e3
YITKOTO MO3HAYEHHS 30BHIIIHBOIO KOpAOHY wenb(dy. [lonidHa mocTaHOBKa MUTaHHS BKa3ye Ha TEXHIYHY
HETOTOBHICTh OUTBIIOCTI KpaiH 0 PO3pOOKH apKTHYHHUX POJMOBHII. Y IBOMY IUIaHi, MOTOKYIOUHCH i3
HEOOXITHICTIO BU3HAYCHHS KOPAOHIB apKTHYHHUX MPOCTOPIB, HEOOXIAHO YCBIIOMITIOBATH, IO I IpoIiiec
6yJ1e TPUBAIIAM i 3aTPATHUM .

OpHak, He 3BaKalOUM Ha Ie, MEPIIOI0 B apKTUUHY OopoThOy BiItoumnacsi [anis B 2004 p.,
movaBmmm gociimkeHds [liBHigHOi ATnanTtuku. OYeBHIHO, IO METOIO NATCHKUX EKCIECTUIlii Oyio

! Wnynuccarckas [exnapanus. Kondepenms no Cesepnomy Jlenosuromy okeany. Mimynuccar, I'pennanus.
27—-29wmas 2008r. <http://www.minregion.ru/activities/internationaélations/696/697/664/700/2067 .html>
(2015, Bepecens, 02).

2 Konsenrmst OOH o Mopckomy mpasy 1982r. <http://www.un.org/ru/documents/decl_conv/coniems/pdf/
lawsea.pdf> (201%®epecens, 02).

% Casun, JI. (2014).Bops6a 3a ApkTuky. Mndopmayuonno ananumuyeckuti nopman IEOITOJINTHKA.
<http://www.geopolitica.ru/article/borba-za-arktikihm3BHtmko> (2015¢epnens, 30).

4 Cr. 76 Konpenunn OOH mo mopckomy mpaBy 1982r. <http://www.un.org/ru/documents/decl_conv/
conventions/pdf/lawsea.pdf>(201&pnens, 30).

® Wunbios, C. (2014).MixHapogHO-IpaBoBHii cTaTyc APKTHKH (30BHIIIHBOMONITHYHMIT KoHTeKCT). UA
Foreign Affairs.<http://uaforeignaffairs.com/ua/zs/anglomovna-yargiew/article/mizhnarodno-pravovii-
status-arktiki-zovnishnopolitich> (201&prnens, 30).

64



oJepKaHHS JT0Ka3iB mpuHanexHocTi xpedta Jlomonocosa no 'pennanaii. Tum we menm, B 2007 p. Pocis
MpOBeJIa HOBI1 JOCIHIDKCHHs, SKI JaJM TIJACTaBH CTBEP/KYBATH, IO CIIPHUM XpEOET € MPOIOBKCHHIM
KOHTHHEHTaIsHOTO Ienbdy Pocii. Ane anbsHCe 3axigHuX KpaiH He 30upaBcs 3gaBaTucs. Ha apeny Buiinuia
Kanana, sutpatusmm qo0 2013p. npudnuzao 200 mitH. 1ou1. Ha BiqnoBimHI qociimkeHHs . OCKUTbKH XpeOeT
JlomoHocoBa TsaTHETHCs 10 Kanancekoro apkTuyHoro apxinenary, To Kanaaa, Bcynepeu dakram, 3poouna
3asBy PO TMPHHAICKHICTH XpedTa 10 cBo€i Teputopii. [IpupomHo, mo oOHWIBI KpaiHM HE BH3HAIOTH
IIpETeH31il OIMH OHOTO i MAIOTH HAMIp IPOJOBKYBATH OCKapXKyBaTH cBo€e mpaso B OOH™.

[To BigHOIICHHIO 1O APKTHKH y KOXKHOI KpaiHU BUPOOJIEHA CBOSI T€OCTpATEris, MO CIIOHYKAaEe 0
3pOCTaHHS TEOIONITHYHOTO CYNEPHUITBA. APKTHUYHI MPOOIEMH 3 YCI€I0 OYEBHUAHICTIO TEMOHCTPYIOTH
HEOOXITHICTh CTBOPEHHS HOBOTO IMPABOBOTO PEXKHUMY IJIsi APKTHKH 3arajoM, a i y cmeriaabHuX cdepax
30kpemMa. llpouec CTBOpeHHS HOBOTO MPAaBOTO PEKUMY BUMarae€ OiNbII Y3rOKEHHX MAi 31 CTOPOHHU
ApKTUYHUX KpaiH, sIKi TOBUHHI HE JIWIIE CIIEPEUYaTHCs Ta THATUCS 32 HOBUMHU apKTUYHUMU TEPUTOPISIMH, a
1 CTBOPUTH TaKHH MDKHAPOIHUHN MPABOBUN PEXUM B APKTHIl, SKHH 3aJ0BOJHHUB OW HE JIMINE OIHY 31
CTOpIH, a yCiX Mi>KHAPOJHHX aKTOPiB.

Ha piBHi ApKTHKH, SIK pErioHy, HaMOINbII MEPCHEKTHBHOI MIKICP)KaBHOIO I1HCTHTYLIEID €
ApkTHYHa pana, cTBopeHa 3 iHimiatuBu Kanagu B 1996 p. Bepyun 10 yBaru reonoiTHUHy cHerudiky
Apxruku, ApktudHa paga moria 0 sk 1 ObCE, 6yTi iHCTpYMEHTOM 3 KOHCEHCYCHOTO MPUUAHATTS PIMICHb 1
nyOmiynoi amruiomarii. OgHak, Ha Biaminy Bin OBCE, ApkTudHa paga € CKIAagHO CTPYKTYpOBaHOIO
OpraHizaimi€ro, MO IOKJIWKaHa JHIIe O00'€IHYBaTH 3yCWUIS YpSAAiB, KOPIHHHX HApOIiB, MICIIEBHX
a[MiHiCTpALLiHi i IPeICTABHIKIB HEAPKTUYHIX ACPIKAB, 3aLiKABICHAX y CTAIOMY PO3BUTKY APKTHKH".

ToMy Ha CHOTOJIHI 3aJTUIIAETHCS BIIKPUTHM IMUATAHHS BiTHOCHO TOTO, XTO 1 SIK BCyIeped TOHKaM 3a
TEPUTOPI€I0, peCypcaMH Ta MOPCHKUMH IIISXaMH OyJe CHPOMOXHHHA 3ampoOBaJMTH HOBUHM NpaBOBUI
peXUM B APKTHII, TOKIMKAHUH 3a0€3MeUNTH MUPHUN 1 TAPMOHIHHUI PO3BUTOK ITHOTO BAYKIIMBOTO PETIOHY
3emuii.

BucnoBku. Ha cporogni JUCKycii PO BU3HAYECHHS MiXHAPOJHO-TIPABOTO PEXKUMY APKTUIHOTO
perioHy BimOyBalOThCS HA T MMOCWJICHHS TEOIMOJITHIHOTO CYIIEPHHUIITBA apKTUIHUX KpaiH B KOHTEKCTI
0OpOTHOM 3a KOHTPOIH HAJ PECYpCHHUM IIOTEHITIAIOM APKTHKH. BimmoBigHO, MEPCTICKTUBH BU3HAYCHHS
MDKHApOJHO-TIPABOTO PEXKUMY ApKTHKH TepeOyBarOTh IIiJ] MOTYXHHM IPECUHIOM CYIICPHHUIITBA 3a
3a0e3nedYeHHs] HAAIHOTO AOCTYITY IO POIOBUIN HAadTH 1 Ta3y, pO3TAIIOBAHUX Y PETiOHI. 3 ypaxXyBaHHSIM
ocobmuBocTell (hOpMyBaHHS MIKHAPOJIHO-IIPABOBOIO PEIKUMY APKTHKH, CIIiJ 3a3HAYUTH, IO PO3B'SI3aHHS
CHIpHMX TIMTaHb Oararo B YOMY BH3HAYaTUMETHCS TOJAIBIIOK JUHAMIKOK MIKHAPOIHOTO
cniBpoOiTHHLTBa B Wil cdepi. Tomy HeoOXiZHMM € po3poOKa 0araTOCTOPOHHBOTO MIKHAPOIHOTO
JIOTOBOPY, KUl O CTBOPHB ONTHUMAJIHHUI OanaHC BiTHOCMH MK apKTHYHUMH JEpKaBaMU Ta 3aXHUCTUB
YHIKQJIBHHIA PETi0H HAIIO IIaHETH — APKTHKY.
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ECOETHICAL AND BIOETHICAL STANDARDS
IN THE MECHANISM OF INTERNATIONAL HUMAN RIGHTS
PROTECTION

The article considers common and distinguishing features of the implementation of ecoethical
and bioethical standards in human rights protection law-making. The author concludes that one
of their most important common features is the possibility of limiting human rights through the
balancing of interests (public interest and individual interest), implementing the concepts of
“common heritage / concern / interest of the humankind”, ensuring public order and public
morals as well as the application of the precautionary principle. However, the mechanisms for
implementing environmental and biomedical rights have their own distinguishing features
determined by different factors stipulated by the author in this article.

Key words: International Law, ecoethical standards, bioethical standards, human rights
protection.

Law is the art of the good and the jysis(est ars boni et aequiRules of law reflect conceptions of
people of different ages about justice, good ant Bternational legal rules are specific rulesthsy
establish the rules of conduct for internationdhtiens’ subjects by achieving consensus on thet mos
important international issues, including ethicaés. Along with the pluralism of views on varioukieal
topics, international community is trying to elaht@ some universal moral standards and fix thetheat
level of law. Among them are ecoethical and biasthstandards of human rights protection. Ecoelthica
standards are aimed at governing relations of “muim@ng — society — environment” type, bioethical
standards — of “human being — human being — sdcigtye. Bioethical human rights standards are
concentrated at micro level — the protection ofratividual from interference into his inner worlahile
ecoethical standards are aimed at macro level prbiection of an individual from interference irtics
outer world, as well as the protection of othercegse or ecosystems from illegal interference irteirt
outer world .We set a goal to compare the prinsipdé environmental and biological ethics in the
mechanism of international human rights protection.

Among the distinguishing features between the implatation of ecoethical and bioethical
standards in human rights protection law-makinghaee to note the following:

1). The emphasis is made on different categoridsupfan rights. Case law of international courts
on environmental rights mainly concerns such furelstad rights as the right to life, the right topest for
private and family life, the right to property, thght to access information, the right to a falt the right
to enjoy the culture, etc. In the European CourHoman Rights (hereinafter — the ECHR) case law the
most applied is Article 8 of the Convention for #atection of Human Rights and Fundamental Fresdom
(1950), which guarantees the right to respect foarape and family life. The first occasion for regution
of Article 2’s right to life in an environmental oext came in th@®neryildiz v. Turkey2004) cask but in
most environmentally related cases the Court fodaldtions of Article 8. In famous case bbpez Ostra
v. Spain(1994) the ECHR held: “Naturally, severe environta¢ pollution may affect individuals’ well-
being and prevent them from enjoying their homesuoh a way as to affect their private and famifly |

! Kravchenko, S., Bonine, J.E. (2012). Interpretatidhuman rights for the protection of the envir@nt in the
European Court of Human Rightlobal Business and Development Law Journal, 2275;276.
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adversely, without, however, seriously endangetimgjr health®. The UN Human Rights Committee
adopted a number of decisions in the cases whidhlyneoncerned the environmental rights of indigaso
people Bernard Ominayak and the Lubicon Band v. Can@d84),Sara et al. v. Finland1990),Jouni E.
Lansman et al. v. Finlan(l995)) and involved the violation of Article 27 the International Covenant on
Civil and Political Rights (1966), that deals witre rights of ethnic, religious and linguistic miit@s, in
particular the right to enjoy their own culture.

Regarding the violation of human rights in biomedliesearch and clinical practice, case law of
international courts usually concerns such humghtsias the right to life, the right to respect fioman
dignity, the right to freedom from torture and fleen from experiments without free consent, thetrigh
an adequate standard of living, the right to resfmcprivate and family life, the right to freedofrom
discrimination, the right to property, etc. Sincesintypes of modern medical biotechnologies aredas
using the embryonic cells and tissues (cloning,itdlgle genetic modifications, transplantation of
embryonic stem cells), it is clear that in termsbafethics and human rights the main question sttt
point an embryo becomes a human being which cay ¢ne right to life, liberty, integrity and respdor
dignity. Due to the fact that defining the statdighe® human embryo in terms of ethics and biolagy i
challenging issue there is no univocal answer enginestion whether human embryo is a human being or
not in modern International Law. The only article this issue is Article 18 of the Convention foe th
Protection of Human Rights and Dignity of the Hunfgeing with regard to the Application of Biologydn
Medicine (1997) (hereinafter — the Oviedo Convanjtievhich obliges states to provide adequate ptiotec
of the embryo in their national legislation andhphbits the creation of human embryos for the puepofs
research. Article 6 of the International CovenamtQivil and Political Rights provides for the iretiable
right of every person to life, but it does not rgeize it as an absolute right, since no one sleadirbitrarily
(" deprived of his life. During the negotiatiorm the developing the Convenant a group of coemtri
(Belgium, Brazil, El Salvador, Mexico and Morocqmpposed formulating Article 6 in such a way that
human life is protected from the moment of conaeptbut the proposal was rejected by the majoriity o
stated The same relates to the process of agreeingefimtibn of a “child” under the Convention on the
Rights of the Child (1989). Although the Americamr@ention on Human Rights (1969) in Article 4
protects a human being from the conception, howster Inter-American Commission on Human Rights
in its judgment in the cadgaby Boy(1981) stated that this protection could not becedved as absolute,
since the drafters did not want to discard the ipdigg of liberal legislation on abortioh Thus, the
developers of these international instruments didimtend to provide an equal protection to perdoos
and unborn. European case-law does not shed etighglon the problem as well: in the course of jindg
such cases daton v. United Kingdoril980),R.H. v. Norway(1992),Boso v. Italy(2002),Vo v. France
(2004), the European Court of Human Rights did gie¢ a clear explanation as to whether the unborn
baby (fetus) has the right to life in the sensddicle 2 of the Convention for the Protection ofifdan
Rights and Fundamental Freedoms, didn't statedrlgldhe right to abortion, and at the same time
expressed support for national laws that allow ntaEty abortion at early stages. The above saidiroosf
the controversy of this ethical issue and the latla single clear legal position concerning it. date,
international legal acts simply bypass the probléraying its solution to states’ national legislatiand
judicial authorities.

2). The degree of rights’ codification. Human riglm the field of biomedicine are regulated by
universal declarations and international agreemétite Oviedo Convention and its protocols, the
UNESCO Universal Declaration on the Human Genomd BElmman Rights (1997), the UNESCO
Universal Declaration on Bioethics and Human Rig{#805)) whereas the human right to a healthy
environment is not codified in a single documentolvhwould clearly prescribe the content of thishtjgt
subjects, means of judicial protection, the reagonshe restrictions, etc. The Stockholm Declanaton
the Human Environment (1972) and the Rio Declanatio Environment and Development (1992) contain
rather vague formulations in their Principles temational regional human rights treaties sucthasSan
Salvador Protocol to the American Convention on HaorRights (1988) and the Convention on Access to
Information, Public Participation in Decision-magirand Access to Justice in Environmental Matters

! Lopez Ostra v. Spajmo. 16798/90, 9 December 1994, Series A-303-C.

2 petersen, N. (2005). The legal status of the huenaloryo in vitro: General human rights instruments.
Heidelberg Journal of International Lawb, 450.

% petersen, N. (2005). The legal status of the huenaloryo in vitro: General human rights instruments.
Heidelberg Journal of International La5454,457.
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(hereinafter — the Aarhus Convention) contain @ust article devoted to the protection of the righé safe
environment. With regard to international instrumseconstituting the International Bill of Human Rig,

we must admit that they don’t provide environmemnights at all, since the international community
recognized the existence and importance of envieortah problems and the link between the environment
and human rights only when the basic internatiboahan rights treaties had already been adopted.

3). The existence of a rigiper se The right to a healthy environment, as enshrimeckgional
human rights treaties, universal and regional datitms, confirmed by the case law of international
judicial institutions and doctrine, legislative anddicial practice of most states is a progressive
achievement of international diplomacy; it is ainmamt only at ensuring the individual rights of pars,
but also, indirectly, — at protecting the enviromtyevhich is the “common concern”, “common intetgst
“public value” or “public good”. Some biomedicabhts enshrined in the cited treaties of the Couwicil
Europe, UNESCO universal declarations, confirmedntgrnational jurisprudence and doctrine, such as
the right to be free from any biomedical interventivithout informed consent, the right to the d@mrabf
organs and tissues, the right to freedom from miigoation on grounds of genetic heritage, the righa
mental and physical integrity can also be deemeal progressive achievement. However, some so called
reproductive (somatic) “rights” such as the “righti abortion, euthanasia, cloning, heritable geneti
modification do not really contribute to the prdten of human dignity and human life at all itsgeta, do
not prevent possible abuses and violation of pullarals, do not avoid the occurrence of negativé an
unexplored effects for the psychics and body ofimdn being, society and humanity. There are no such
rights in international treaty law, therefore, #here no positive obligations of states to endueent and,
hence, it will not be considered unlawful to redtor prohibit such unethical acts. The relevaisedaw of
international courts is rather controversial. Foaraple, the ECHR case law witnesses that whileinglg
the cases touching such complex bioethical isswe€burt noted the lack of consensus in Europegand
the resolution of these issues to the discretionatibnal legislation. The reference to national la also
contained in European treaties on biomedical rightate practice is not uniform, it is heterogersedbat
is explained by the level of public awareness, ile of religion, the influence of political parsieand
social movements in each state. Therefore, it dagwvidence the existence of any international gasto

Among the common features between the implementatieecoethical and bioethical standards in
human rights protection law-making, we have to tiéefollowing:

1). Ensuring a balance of interests: the publieriggt against the individual interest or, in ethics
terminology, holism v. individualism. In the casemsidered by the ECHR where the individual right t
private property conflicted with the environmemnalicy of a state or, vice versa, where the indiaildight
to a healthy environment conflicted with economigblic policy, the Court decided such conflicts by
determining the level of ensuring by a state “alf@lance” between the interest of the economid-laahg
of society and the applicant’s effective enjoymehthe right to respect for home and private andilfa
life (the ECHR judgment in the cas®pez Ostra v. Spairpara. 58) or “a fair balance” between the
demands of the general interest of the communitlythe requirements of the protection of the indiiks
fundamental rights (the ECHR judgment in the dslsgos e Silva, Lda., BV others v. Portugab96),
paras. 86-93).

In the field of biomedicine there is also some ‘ftiot! between various interests and rights, for
example, between the right to health (through apglthe achievements of modern medicine, includieg
use of embryonic stem cells) or the “right” of wam® abortion, on the one hand, and the right ohdru
embryo to life and human dignity, on the other.idet 2 of the Oviedo Convention provides: the iagts
and welfare of the human beings shall prevail dher sole interest of society or science. The same i
envisaged in Article 3 of the Additional Protocol ®viedo Convention concerning Biomedical Research
(2005), Article 3 of the Additional Protocol to @gdo Convention concerning Genetic Testing for Hhealt
Purposes (2008), Article 3 of the UNESCO UniveBatlaration on Bioethics and Human Rights, and
Article 10 of the UNESCO Universal Declaration dmetHuman Genome and Human Rights. In its
judgments in the casddraon v. France(2005) concerning the prenatal diagno&isans v. the United
Kingdom (2007) concerning fertilizatiom vitro, andDickson v. the United Kingdoif2007) concerning
fertilization in vitro of persons in prison, the ECHR noted the needber® to such a balance of interests.

2). The application of the concept of “common lag& / concern / interest of the humankind”.
These ethical conceptions are widely accepted hgrnational treaty law and doctrine. Several
international treaties refer to the conception thhé environment is a common concern of mankind”,
among them are the preambles of the Framework @dioveon Climate Change (1992), the Convention
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on Biological Diversity (1992), the Convention tor@bat Desertification in Those Countries Experiagci
Serious Drought and/or Desertification, Particyldar Africa (1994). The above mentioned conception
differs from the concept “environment is the commanterest of mankind”, which has more
anthropocentric orientation, as well as from theosption “common heritage of mankind”, which has
more legal than political nature and which is goeelin detail by International Law.

The human genome is proclaimed the “heritage of anityi’ in Article 1 of the UNESCO
Universal Declaration on the Human Genome and HuRayhts. The UNESCO Declaration on the
Responsibilities of the Present Generations Towdfdsire Generations (1997) and the UNESCO
Declaration on New Prospects for the Common HegitzigMankind (1999) confirm the idea of preserving
the global environment and the human genome priiyrfari human needs.

3). The application of the precautionary principkeone of the ethical principles. This principle is
one of the principles of International Environméntaw. It is found in more than 20 multilateral
environmental agreements, including those that aaneed at the protection of human health and is
confirmed by the international courts’ case laweTBCHR applied the precautionary principle in an
environmental context for the first time in its grdent in the cas€atar v. Romanig2009) emphasizing
the importance of “... the precautionary principlec@ding to which the absence of certainty witharelg
to current scientific and technical knowledge caubd justify any delay on the part of the Statadopting
effective and proportionate measureshe principle was also cited by the ECHR in itdgment in the
caseTaskin v. Turkey2005).

With the rapid development of biology and medicias, well as the introduction of scientific
developments into the clinic, the need to apply phecautionary principle to the field of biomedigin
became more than urgénin order to prevent the occurrence of the unknand unexplored risks to a
human being and protect his rights to integrity dighity. Given the existing risks for the indivialuand
society owing to the use of genetic engineeringrietogies and the lack of sufficient scientificanhation
about the consequences, International Law bansieebiotechnology activities, such as reproductive
cloning or heritable genetic modifications (Addital protocol to the Oviedo Convention on the Pribiail
of Cloning Human Beings, the UNESCO Universal Deatian on the Human Genome and Human
Rights). In its Opinion No. 15 “Ethical aspectshofman stem cell research and use” (2000) the Earope
Group on Ethics in Science and New Technologigb@éd=uropean Commission concluded that this sphere
of human activity should be governed by the prdoaaty principlé. However, in May 2014 the European
Commission “turned on the green light” for the ficang of research using embryonic stem cells ireotd
implement the program “Horizon 2020".

4). Vague and abstract formulations of the legdésuin treaties due to the uncertainty of
controversial ethical issues at the level of Indional Law. Such complex issues as the contenttlaad
need to recognize an individual right to a heakmyironment (we mean a substantial right to a hgalt
environment as opposed to the procedural envirotaheights), the status of the human embryo, the
moments of beginning and cessation of life, ete. given to national legal regulation. For examie,
Parliamentary Assembly of the Council of Europe hgeatedly recommended that the Committee of
Ministers develop a separate protocol to the Coiwerof 1950, which would ensure the protection of
human right to a healthy and sustainable envirommbat each time the divergent views of the
representatives of the Committee of Ministers pnéa@ the implementation of this decision. In theesa
relating to environmental protection the ECHR gsawot states wide “margin of appreciation”, sincehis
opinion, the problem of balancing the interesténdividual rights’ and public interests’ protectids best
solved at states’ national laws (the casaskin and others v. Turkeowell and Rayner v. the United
Kingdom(1990)).

The elaborating process of the Oviedo Conventiomahstrates the difficulties states have in

! [Press Release issued by the Registrar of thepearoCourt of Human Right$hatar v. Romaniano.
67021/01, Judgment of 27 January 2009, unreported.

2 Seng, E. (2003). Human cloning: Reflections onapglication of principles of international enviroantal
and health law and their implications for the depehent of an international convention on humaniaign
Oregon Review of International Law, 514—138.

% Ethical aspects of human stem cell research and@piion of the European Group on Ethics in Scéeacd
New Technologies to the European Commission No143\ovember 2000, Brussels, 3.4.2003, SEC (2003)
441 <http://ec.europa.eu/research/conferences/Bia@dhics/pdf/sec2003-441report_en.pdf> (2015, Marc
16).
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reaching a compromise on the ethical issues infidhé of biomedicine. While drafting the text ofeth
Convention delegations of different countries mostisputed on the need to provide a definition to
“bioethics” and a “human being” as well as the nie@mof the provisions of Articles 1, 6, 13, 17, di&d 26

— that concern primarily the protection of persons able to consent to biomedical research and mode
medical biotechnologies. In its judgment in theeckyans v. the United KingdolBCHR stated: “In
conclusion, therefore, since the use of IVF treatngives rise to sensitive moral and ethical isagainst

a background of fast-moving medical and scientiiwelopments, and since the questions raised by the
case touch on areas where there is no clear congrmmd amongst the member States, the Court
considers that the margin of appreciation to berdéd to the respondent State must be a wide' ofileé
Court came to similar conclusions in its judgmemtthie caseSH and others v. Austrié2011), which
concerned the legality of some methods of fertilorain vitro.

“Right” to death is another difficult ethical isstigat has no universal legal solution. The problem
of euthanasia had been raised in the case lawedE@HR in respect of Article 2 (the right to lifd)he
Court considered the question of euthanasia icélsesSanles Sanles v. Spg@000),Pretty v. the United
Kingdom (2002), Haas v. Switzerland2011), Koch v. Germany(2011). From the analysis of these
judgments follow some conclusions: Article 2 of tagropean Convention do not contain the right tatlle
but at the same time the Court believes that steltésh have legalized euthanasia do not breachighée
to life. The ECHR does not recognize the ban oridacalization of euthanasia incompatible with the
norms of the Convention. The “right” to death ig rashrined in any of the existing internationairiaun
rights instruments, but at the level of national there’s a trend to legalize its various forms.

The history of drafting the UN Declaration on Huntaloning (2005) is perhaps the most striking
example when ethical debate strongly influencesiritexrnational law-making. The document’s language
remains so uncertain and ambiguous that scholaes évgpressed doubt about the univocal ban of human
cloning, and this is despite the fact that it is gurpose of the Declaration. The Oviedo Converaiuah its
protocols often refer to national law where the roemstates of the Council of Europe have not rediche
consensus on the ethical issues of biomedicine tamdan rights, for example, Article 18 of the
Convention, Article 15 of the Additional Protocal Genetic Testing for Health Purposes, Article iithe
Additional Protocol concerning Transplantation ofgéns and Tissues of Human Origin (2002). The
ECHR judgment in the cagepen Door Counselling and Dublin Well Woman v.dnel (1992) said: “...
the national authorities enjoy a wide margin of repgtion in matters of morals, particularly in area
such as the present which touches on matters w@f lmeincerning the nature of human life. As the €ou
has observed before, it is not possible to findhi& legal and social orders of the ContractingeStat
uniform European conception of mor&ls”

5). The possibility of limiting human rights in endto ensure public order and protect morals in
society. The grounds for legitimate restrictiondhaman rights are provided in Article 29 of the \#rsal
Declaration of Human Rights (1948), Articles 4 bétinternational Covenant on Economic, Social and
Cultural Rights and of the International Covenant @ivil and Political Rights, various articles dfet
Convention for the Protection of Human Rights anthdamental Freedoms, including paragraph 2 of
Article 8. For example, Article 8 of the 1950 Contien allows limitations to the right to privatédiin the
interests of national security, public safety @& #tonomic well-being of the country, for the pratien of
disorder or crime, for the protection of healtmuorals, or for the protection of the rights andetftems of
others. A similar list of grounds for limiting humarights is contained in Article 26 of the Oviedo
Convention, but it does not include national sdguand morals. The Aarhus Convention contains in
Article 4 its own list of grounds for limiting thaght of access to environmental information, which
includes,inter alia, the need to ensure confidentiality of the progcegsiof public authorities; international
relations, national defence or public security; tbhafidentiality of commercial and industrial infoation;
intellectual property rights; the environment toieththe information relates, such as the breediteg f
rare species, etc.

International Law also provides the possibility ban the import of goods or patenting the
inventions that are contrary to public order andat® In this way International Law restricts tlghts of
individuals in favor of ethical standards, sucheamwvironmental protection or the protection of human
dignity and integrity. Thus, Article XX of the GATT1947) provides for the possibility of adoption or

! [Judgment of the European Court of Human RigBisins v. the United Kingdomo. 6339/05, EHRR 2008.
2 [Judgment of the European Court of Human RigBsgén Door Counselling and Dublin Well Woman v.
Ireland, no. 14234/88, ECHR 1992.
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enforcement by states measures necessary to ppotgat morals; to protect human, animal or plafet dbr
health; to conserve exhaustible natural resourtrests report in the cas&uropean Communities —
Measures prohibiting the importation and marketiofgseal productg2014) the WTO Appellate Body,
although having not recognized the EU ban on thgoinof seal products as justified according to the
chapeau of this article, confirmed the WTO panelcbasion that “the EU seal regime” was necessary to
protect public morafs Article 27 of the TRIPS Agreement (1994) providesthe exceptions to the rules
on patentability necessary to protect public ommtemorality, including to protect human, animalpbant

life or health or to avoid serious prejudice to @mvironment. The European Patent Convention (2000)
Article 53 (b) envisages an obligation of statesetinise to grant patents for inventions contrarpublic
order or morality. There are some examples of catese the European Patent Office has applied lArtic
53 (b) to justify its refusals to patenting of @@ntunethical inventionghe Upjohncasethe University of
Ediréburgh’s human embryo patecase, as well athe Wisconsin Alumni Research Foundation (WARF
casé.

Having analyzed international treaty and judicigqgtice we may conclude that the ethical roots of
biomedical and environmental rights have much mmmon. One of the most important common features is
the possibility of limiting human rights throughettbalancing of interests (public interest and iitlial
interest), implementing the concepts of “commorithge / concern / interest of the humankind”, eimgur
public order and morals. However, the mechanisméfplementing environmental and biomedical rights
have their own distinguishing features determingdifferent factors listed above.

Law must be the art of the good and the just, bunake law act in this capacity means that it
needs actors who act in accordance with the piexipf the good and the just. The answer to thstopre
whether International Law will stand before the lldrages of our time depends on the level of legal,
religious, environmental, “biomedical” conscioussie$ each human being. Law and International Law in
particular will contribute to the implementationtagh moral values only when concrete people resipta
for the adoption and implementation of concreteisiecs will experience, in the words of Albert
Schweitzer, “Reverence” not only for their own Bveut also for the lives of other peoples and itres|of
other living beings.
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BRIC COUNTRIES WITHIN FOREIGN POLICY
OF THE FIRST BARACK OBAMA ADMINISTRATION

The article reveals a growing role of the BRIC countries (Brazil, Russia, India, and China) in the
modern international relations. It proves that among these countries Russia and China received
the greatest attention of the Obama administration. The August war of 2008 in Georgia became
a turning point. The anti-Kremlin moods in its aftermath were strong but impermanent and
relations with Russia returned to status-quo shortly. However, the mistakes of the Kremlin
decision-makers brought the policy of “reset” including the plan on the European missile
defence to fiasco. China also perceives the Russian-Georgian war as a dividing line in the
international relations. It made a conclusion that the US military interference into regional
conflicts does not take place by default. This conclusion was important in the context of
forecasting the probability of the US troops stepping in, in case of CPR-Taiwan conflict
escalation. The other outstanding issues in the relations between China and the US were still
touching upon human rights, Tibet and growing economic and military powers of China.

Key words: foreign policy, United States, Barack Obama, BRIC, Russia, China.

Nowadays experts assume that the US can relatbosiyg leave the global stage just as preceding
giant states and empires did, and the others woeddpy its place. The BRIC countries (Brazil, Rassi
India, and China) are situated in the focal poihthis approach as they are considered to be th& mo
plausible successors of the US. Yet this idea iagparent simplification. In our point of view, tfant
anti-American standing could scarcely bring sudfetgnt countries as China, India and Russia tageth
This will not be accepted neither by the statedintgto become an integral part of the West, nothoge
expecting the latter to protect them, nor by thinesiasts of the liberal political model. The leadevhich
are aware of losing their influence and power im itternational scene, and which perceive the naler
opposition as the “West’s hand”, usually back taesise to the US. There currently exists no one-fiize
all ideology capable of consolidating widely difat countries, which have competitive aspirationd a
struggle for the spheres of influence.

The issue has got considerable coverage in thatlite. James Boys pointed out that Brazil, for
instance, has no substantial strategic sphereflokirce in its possession and instead it confitssdfito
South Americd Anatoliy Utkin provided a description of Russiaging a threat of a far-reaching socio-
political fiasco, which was particularly dangerazensidering a remarkable shrinkage of its own gnerg
resources. China at the same time encountersgabldifficulties, foremost the issue of rising migdlass
protests against the Communist Party dictatorsiggravated by the economic downfall in the country
Sanjukta Banerji Bhattacharyfacuses on the internal ethnic, religious and negigoroblems currently
faced by India, which can potentially ruin the ctwjynThat is the reason why India, being one ofriuest
important US partners in the Southern Asia, courtrdstrengthening of relations with the US when
Obama took office. Notwithstanding that India haithessed a remarkable improvement of relations with
the US at the time of Clinton’s presidency, nowglace in the rank of the US foreign political piiies
plunged. While emphasizing importance of interests andiesicommon to the US and India, in reality
Obama takes interest in that country on two maimtpo- nuclear issue (accession to the NPT) and
deterrence of China.

The aim of the present article is to reveal, ajdathe place and role of the BRIC countries amd, i
particular of the prioritized countries, within tiiereign politics of the United States under thea@ha
administration.

! Boys, J. (2014). Exploiting Inherited Wars of GtmiObama’s Use of Nixonian Methods to Secure the
PresidencyAmerican Politics Research, 42,836.

2 Vriun, A. (2010).Bremmss nonuTuka npesuaenta b. O6amsr. Mup nepemen, 1,122,

% Bhattacharya, S.B. (2013). Of Democracies, WadsResponses to War: A Comparative Perspective an Wa
and Security in India and the United Statadia Quarterly, 69, 3224.
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Obama’s accession to power brought about unexgdgctedse reaction on the part of both an
official Kremlin and Russian scientists. Obama waissidered to be much more sober-minded than George
W. Bush was; it was even recalled that his nicknamthe US was “no drama ObamaObama has a
realistic outlook, he can hardly be suspected afigo@ Russophobe and of aiming to “teach Russia a
lesson”. Though the reasoning of Russian scholatesddoy 2009 has been completely disproved by what
has actually been happening since then, it is\aily informative to read it. Grigoriy Mirskiy, &mowned
specialist in the IR field, believed that: “Obanfeosld understand (if he doesn't, there are somelpeo
surrounding him, who could suggest him this) thati-American rhetoric of Russian officials and
propagandists is largely superficial, simulativel aeremonial, it does not reflect real interestpedple,
lots of whom keep their money holdings in the Wé&ficial Russian anti-Americanism is aimed, to a
great extent, at the mass social mobilization. UBeleadership may be disappointed with that, butilit
not get seriously worried” Mirskiy concludes with saying that “...it doestmoatter anymore, which kind
of democracy and human rights we have. In fact, wbhyld Americans impose their understanding of the
human rights®. Russians hoped that the Obama’s administratiolikeuthat of Jimmy Carter, would not
raise an uproar over the human rights restrictaorsstate monopoly over mass media in Russia.

It was deemed natural for Russia that since it dmg¢gose a real threat to the US, the countries
could reach an understanding. The Russians asstiaethe US could even provide bigger amounts of
economic assistance. If Russia continued to be weasr and aware of potential partition, whilelstil
having a nuclear weapon, it would become a trubtnigre for the West. The calmer the relations with
Russia would be the freer Obama would act withgrhainstream direction. Iran and Afghanistan aee th
cases where it is particularly important for Amaris to build rapport with Russia, in order, fortamee, to
synchronize their moves over the issue of sanctgaist Iran.

The August war of 2008 with Georgia became a deeigbint in formation of such view of future
relations with the US. It was enthusiastically pethout by Russia that though anti-Kremlin attitudé¢he
aftermath of the war was high, it nonetheless waxy short-lived and status-quo in Russian-American
relations was soon to return.

It is essential to emphasize that even the briglRessian scholars in 2009 could not imagine
Russia encroaching on the independence of Ukraimaesely raising the issue of Crimea again. Thus,
there virtually existed no scenario of Obama’s b&ha in case of abrupt foreign political actionk o
Moscow. The Ukrainian (gas) issue acquired cemeievance for the United States only as a parhef t
energyrﬁsecurity problem, and at the same time BRuossnsisted on cooperative US-Russia solving isf th
problen.

That was the issue of Ballistic Missile Defence BMsystems placing in Czech Republic and
Poland, which was considered important. The prinaany of Russia was to make US put this project into
cold storage or maybe even cancel it. The new laigigifence plan for Europe was heavily criticized n
only in Russia but in the US as well. It was clggelated to the scepticism over the New START (SNV
IIl) nuclear arms reduction treaty signed by presid Obama and Medvedev in 2010 (it came into fiorce
February, 2011). Republican Congressmen opposedagityagreements with Russia at the time when
reduction of America’s BMD was negotiated as a parthe New START. Yet in reality, this new treaty
didn't include any of the said restrictions on fhrire US ballistic missile defence.

Another important problem, which was optimisticaligrceived by Moscow in view of Obama’s
presidency, was Ukraine’s and Georgia's accessma NATO. Kremlin decision-makers hoped that
Obama at least would not boost the process. Rustading on other subjects, including the BMD plgc
in Europe, depended on Obama’s position over NAm@rgement.

Third issue touched upon the arms control. Duriisgphnesidential campaign Obama stated that he
was ready to reopen negotiations on arms contrbl Riissia, which were suspended by Bush. It was onc
again emphasized that neither Russia, nor the Wéssany interest in heating up the confrontatioer the
number and quality of missiles to the degree ofrgemce of a global nuclear disaster dahger
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After the end of the Cold War Russia felt itselpiotent in terms of conventional arms as compared
to NATO. This made it dependent on the nucleareeraf deterrence more than ever before. The Rassia’
military doctrine of 2010 displays the intent tseeve the right for the first nuclear strike in €asdf a
conventional war, provided that it was judged akrect threat to the existence of the Russian s&aee
call it a doctrine of de-escalation of any confliotough war termination by Russia. Kremlin creased
forward deployment plan for sub-strategic nucleaaponry, which presupposed its inevitable use in an
full-scale war with NATO or China. At the same tifeugh, given that Russian political leaders follo
the taboo over any discussion of war with China,TAis reckoned the only potential adversary. On the
other hand, in February, 2012 Vladimir Putin enddrdhe modernization programme targeted at the
diminishing of Russia’s dependence on nuclear we'apo

Bilateral relations witnessed change in Decemt@t12vhen H. Clinton, the US Secretary of State,
was accused by the Russian Prime-Minister V. Patifomenting unrest in Russia. Putin claimed that
Clinton sent “a signal to some actors in our cogintrith an intention of creating of uproar in thiéemath
of the Parliamentary elections won by Putin’s anedvedev’s “United Russia” party. Putin also added t
millions of dollars “in foreign currency” were used affect Russian politics and that Secretary tateS
Clinton had personally encouraged the protestg #fie elections. This was followed by renewal of a
campaign against non-governmental organizatioraniad from abroad. On the eve of his second etectio
as a president of Russia, Putin had taken an isioglg strong stand against the US interferencé ttie
Russian politics. This heightened sensibility okeHiin is explained by the fear of recurrence ofrese
similar to the “Colour Revolutions” in Georgia abétrainé.

Elections in the United States and Russia held0il?2guaranteed that important negotiations on
the reduction of nuclear weaponry would be postdonstil the post-inauguration period. The “reset”
policy had in general run into difficulties at theeak of 2011-2012, inter alia due to the NATO’and
towards the European anti-missile defence.

The other prioritized BRIC country was China. Inidmber, 2008 Obama proclaimed a “strategic
turn” towards Asia, which represented an attempstgure regional powers that America was not gtamng
abandon its leading role. However, full implemeistatof such integrated economic, diplomatic, degenc
and security strategy largely depended on thetploilithe Obama administration to present evideridae
US economic revival.

The CPC at its XVII party congress officially praithed the conception of a “harmonious world”.
It correlates with the concept of a “large respblesstate”, which came into use of the Chinesedesidp
as a definition of China. Under the term “respolesiftate”, they understand a “large state capable o
constraining of its ambitions”. Hence it was usedctiticize the US as a “large state incapable edf- s
constraint®. At the XVIII party congress of the CPC in 2012y Bintao manifested five key provisions,
which characterize the future foreign policy. Theselude the theories of “profound changes of
international situation”, “harmonious world”, “conam development”, “mutual responsibility” and “a&iv
participation in international affair§” The last but not the least: Hu Jintao officighiyt forward a goal of
quadruple increasing of the gross domestic propectapita by 2020 as compared with that of 2009

The world financial crisis of 2008-2009 had a sfigaint impact on the evolution of the Chinese
conceptions. On the one hand, it switched atterfdahe principal global actors to solving of theweomic
problems, thus creating new opportunities for Chida the other, given comparably low degree of @kin
integration into the international financial systata overall national strength was harmed by ti&<cto a
lesser extent than those of more developed cosnt@ire of the most significant outcomes of thesriss
temporal downfall of the developed countries’ egoimactiveness in foreign markets. In this situatio
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Beijing had enough of room to revive its stratefjgiatering international markets and purchasing reve
assets. The primary focus in this regard was omrser the supply of energy resources. It comes
reasonable, as it was many times emphasized byatienal and Chinese experts that China’s deparden
on external supply of mineral resources, foremost@y resources, was very high. Deutsche Bank gesvi
numbers, according to which, between 2008 and Z0f2da’s requirements of imported ironstone will
grow by 380%, of copper by 600% and of coal by 2400

In 2010 China became not only the main supplieg@dds to the US but also its main lender.
Chinese foreign exchange reserves amounted up3tdilipn USD, it also holds US securities in the
amount of 860 billion USD, that is why it was thaly state in a position to provide new loansS
Treasury put high hopes on the incoming flow oflatsl from China while Obama’s crisis recovery
program was to a great extent financed by meanbkese funds. That is how China got deeper involved
into the American economic domain. Chinese economiis turn is extremely dependent on the internal
market of America. Thus, existence of close economiations compelled China to avoid any anti-
American alliances.

Democratic US administration was highly interedtethe renewal of partnership with the leading
states of the world, which was undermined durirgyttimes of Republican rule. Moreover, being invdlive
into two regional wars and having limited resourdbe United States could scarcely devote atterition
consolidation of its positions in other regiongluding Asia-Pacific. Leading Chinese analysts aahed
that Obama’s decision to concentrate military ¢ffaf the US on Afghanistan and diplomatic effaits
Iran, determined his interest in China as the igalitpower able of facilitating stabilization of tho
conflicts.

The war in Irag and the North Korean nuclear progravealed a new course of development for
the US-China relations. Beijing did not support théditary action in Iraq but it did not oppose it a
Moscow did. This behaviour resulted from the agresinbetween the US and China, by which they agreed
that China was to abstain from voting on Iraq issug¢he Security Council, and the USA were not to
organize military action against North Kotea

At the same time, Russian-Georgian conflict of 20@& virtually the most significant new feature
of the global context from the Chinese perspectivenveiled selectiveness of the US foreign policy
terms of interference or non-interference into @agi conflicts, which are of no priority for the Asmican
interests. “From the military point of view, effagness of intimidation mechanisms included inte th
foreign policy of the United States has diminishetich is witnessed by the Russian-Georgian canflic
is the first time since the end of the Cold Wart than-Western country decided to conduct warfare
operation against neighbouring state and occupyeitstory, and nonetheless it was not military or
economically sanctioned... Absence of direct US gitm illustrates the limits of its readiness to ldgpts
military forces abroad and use force against aganddtate”, this is how Chinese specialists infigd of
international relations perceived the situatidnwas essential for China to conclude that tt8ddes not
take military action by default in all cases of il conflicts, which at least slightly limit Amiean
ambitions. For the first time in a long period Ghipossessed some additional data to forecast the
plausibility of the US military interference in @sf escalation of China-Taiwan conflict. In 200 n-
president of Taiwan — separatist Chen Shui-biah flos elections. His place was taken by moderate
representative of Kuomintang Ma Ying-j€orhis way, the PRC acquired substantial grouncpfosuing
of its foreign policy interests. As early as 200hina demonstrated its intention to take an exoaptly
harsh stance on Taiwan. In reaction to the decisfdWashington to arrange extensive transfer ofsatan
Taiwan, the PRC imposed sanctions on major Amemcampanie%
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The issue of Taiwan has an important strategicecéntlapan, Taiwan and Philippines together
represent a string of islands situated along the&ea coast of China and they naturally restraim&s
access to the Pacific Ocean. Until China wouldaoottrol at least one of the elements of this islstnithg,
it would not become a great sea power, exert fla@nce on the farthest borders and ensure itsaibty.
Thus, the annexation of Taiwan would let China kitba barrier.

Since 1979, the US has no allied obligations towdi@pei. However, the “Taiwan Relations Act”
obliges the United States to promote security efigtand, while giving it a freedom of choice asnoarns
specific means of response to different situatmogurring in the Taiwan Strait. The aforementioded
established the peculiarities of the American polan the Taiwan issue, referred in common as the
“strategic indeterminacy”. It does not directly iglel the US to protect the island in case of then€ée
aggression but any military actions on the paBeifing are viewed as a threat to peace and sgaifrihe
region and a major concern of the United StafEse most threatening is yet the potential sitwatf a
formal break-off of the island from the mainlandittitan provoke a Chinese military reaction. Thhs, t
United States continued with the policy of doubétedrence of both the island and the mainland. U8e
policy towards the mainland has basically remaitterl same: America attempted to refrain China from
solving the Taiwan problem by force. With regardttie island, the policy of deterrence, applied agfai
revenge-seeking Chiang Kai-shek, evolved into detee of Taipei from the temptation to make usthef
American promise of protecti@nAt the same time, Washington doesn't want to b@stage of Taipei's
actions and get involved into an armed conflictwiite PRC.

The US-PRC relations are also plagued by a sefiesth@r pressing problems (human rights,
Tibet). The Democratic US government completelyorga the human rights issue, due to the high pyiori
given to stable relations with China. Neither utres Tibet, nor clashes in the Xinjiang Uyghur
Autonomous Region could prevent Washington fromdoating extremely significant negotiations on
harmonization of crisis-proof measures and findrreigulation with Beijing.

Washington is more concerned with the growing anilitpower of China. At the present moment,
the US is the only great power dominating in theewapace of East Asia and the main task of thar@ba
administration was to preserve this status. Amaritaval forces control communication lines in thdidn
and Pacific Oceans, which connect the countri¢lisfregion with primary oil producing areas suettlze
Middle East, thus substantially reinforcing stratedS positions in the region of East Asia. The akthe
naval forces alone does not guarantee the superjsosminance in the region. That's why the US Imega
to allocate its military airbases all over the maneas of strategic importance, including SouthAakt.
The US air forces were based even in the terréafesome Central Asian post-Soviet republics, el$ as
in Afghanistan, Irag and in a number of the ASEANIntries.

The only power able of preventing the US from carithg a “humanitarian intervention” against
the North Korea, or other military actions, congsuo be China. Assumingly, one of the greatestiqzll
disappointments for both states became their imald soften mutual distrust as regards their Hoergn
agendas Obama’s attempts to establish closer cooperatiene unfruitful, in spite of increased attention
given to China. So, for instance, while regularhkigvel meetings created a stimulus for stabiloratbf
contacts and establishment of cooperation in vardmmains, concrete measures agreed in these gsetin
were rarely put into effect.

Thus, we can draw a general conclusion that thengshaof the White House head evoked
unjustified expectations in many parts of the wonhdluding Russia. De facto, a period after 20@% the
time of wasted opportunities, with Russia beingdailtier than the US. As a result, by the end isffhist
term in office, Obama managed merely to establishescooperation in the Afghanistan issue, to cateclu
in July 2009 the treaty on transit of the Americarcrafts through the Russian territory, come to an
agreement over the sanctions against Iran ane getttnership in the area of civilian nuclear power

The global financial crisis raised the role of Ghin the international arena. Beijing began tosinsi
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more on the necessity of creation of a “new inteomal financial architecture”. Stability of the UEhina
relations was secured by enormous common intemebilateral economic ties. United States during the
presidency of Obama strived to turn China into oesfble actor of the international liberal ordehieh
would accept basic targets and rules and contributachievement of common success. North Korea
represents the geopolitical area, where China aedUnited States began to work out a strategy of
cooperation as regards regional problems. The ngestiwhich touched upon the issue of Korea, proved
that China is ready to cooperate in the field oflear non-proliferation. Nonetheless, China denateas
that it is more committed to the political prin@plof the XX century, thus negatively affecting aoly the
US-China relations but also the interests of ajlaeal actors. China, Russia and America competéhin
influence over Asia, and this means that all tHeeostates involved have to maintain an equilibrioam
order to preserve their independence.
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Bnagucnasa CaBeHKOBaA
Kuiscbkuli HauioHanbHuUl yHisepcumem imeHi Tapaca LLlesyeHKa, YKpaiHa

MOHATTS TA CUCTEMA JIKEPEJI IIPABA
€BPOIIEVCHKOI'O COIO3Y Y KOHTEKCTI
€BPOIHTEI'PAILIII BAHKIBCBKOI'O CEKTOPY
YKPAIHU

Vladyslava Savenkova
Taras Shevchenko National University of Kyiv, Ukraine

THE CONCEPT AND SYSTEM OF SOURCES IN EU LAW
IN THE CONTEXT OF EUROPEAN INTEGRATION
OF UKRAINE'S BANKING SECTOR

This article analyzes main approaches to definition of the legal characteristics of the sources of
the European Union law. The basic theories on definition of "source of law" were studied. The
questions concerning definition of "sources of EU banking law" were reveald. It is noted that
each area of the European Union activity has its own system of legal sources, different in origin,
in implementing subjects and use. Outlined the need to rethink studied category. The author
considered sources of the European Union law and its ordering. The article states that
implementation of European integration strategy in Ukraine is impossible without a detailed
study and application of key provisions of the banking legislation of the European Union.
Therefore, not only important theoretical but also practical value belongs to sources of EU law,
particularly banking law. Different views on the understanding of sources of law were analyzed,;
it was determined that sources of banking law is a system of its external forms, consisting of
legal norms designed by lawmaking subjects.

Key words: The European Union, the concept of "source of law", system of EU law sources,
banking law, European integration.

IToniTH4HI Ta COIMiaIbHO — €KOHOMIYHI TIEPETBOPEHHS , IO BiAOYIHCS CHOTOIHI B iHTETpaIlidHii
IUIONIMHI Yy KpaiHax €Bpomu, 30pi€HTOBaHI Ha BTUICHHS JACMOKPATUYHHMX NPUHIUIIB Ta BUCOKHX
CTaHAApTIB, M0 0a3yrOThCS Ha BIAKPUTIN pHHKOBIN ekoHOMIIl. He aHamizyroun WMOBIpHICTH ITO3UTHBHHUX
Y HETAaTHBHUX PE3yJIbTATIB TaKOi TEHAEHIIIT ATl BITIYM3HIHOT MPABOBOI CHCTEMH Ta €eKOHOMIKH, BU3HAYNMO
0e3CyMHIBHICTb TOTrO (akTy, IO s iX PO3BHTKY 1 MoAepHi3amii , oOyMOBJIEHHX iHTETpaLiiiHOIO
cTparterielo YKpaiHH, HaraJlbHUM € aHalli3 Ta 3all03MYeHHs A0CBiny €Bporeiicbkoro CriBTOBapHCTBa.

bankiBchka cucreMa, O€3CyMHIBHO, 3aliMae 0coONMBE MicIle y KOXKHIi# AepxkaBi. OcTaHHIM 9acTo
aKTyaJIbHUM CTa€ MUTAHHS BHBUYCHHS TpoOieMaTwku mpaBa €C, OKpeMUX HOTO iHCTHUTYTIB, 30KpeMa —
0aHKIBCBKOTO TpaBa. YKpaiHa HE € BUKIIOUEHHAM, TOMY €BPOIHTETPalliiHUH Kypc O3HAuyae iHTEerpawiio
0aHKIBCHKOI CUCTEMH YKpaiHu B OaHKIBCEKY cuctemy €C.

Hocmimkennio mpkepen mpaBa €C y CBOIX Mparsgx NPUIAULUTM yBary Taki BueHi, sk JI. Jlymp,
B. MypagiioB, H. Onimenko, B. Onpumiko, H. ITapxomenko, P. IlerpoB, M. Capakyna, K. CmupHOBa,
10. llemmry4yenko Ta iH.

Bono Bce yacrimie po3rasaacTbes Mg KyTOM MOXIIHBOL aIarnTallii 10 0aHKiBChKOTO 3aKOHOaBCTBA
VYkpainu. OkpiM 0boro, He MOKHa HE TIOTOAUTHUCS 3 TUM, IO peai3alis cTparterii €eBpornelchKoi iHTerpamii
VYkpainu HeMoxiHBa 0e3 AETaTFHOrO JOCTIIKEHHS Ta 3aCTOCYBaHHS OCHOBHHX ITOJIOKEHb OaHKiBCHKOTO
3aK0HOMIaBCcTBa €Bporelicbkoro Corozy. Ha Hamry AyMKy, BaKITUBE HE TUTHBKH TEOPETUIHE, ajie 1 IpaKTHIHE
3HAYCHHS HAJICKUTH JDKEpesiaM mpaBa €Bpomneiickkoro Coro3y, 30kpeMa, 0aHKIBCHKOTO.

CTBOpEHHS CydacHOI 3arajibHOi Teopii JKepen MpaBa Ha HOBHX 3acajiaX 3 BpaXyBaHHSIM MPUHITUITY
METOAOJIOTIYHOTO TUTFOPaJTi3My 1 6a3yBaHHI HA aHTPOIIOJIOTIYHOMY MIiAXOM1, SIKHHA CTaBUTh JIIOJAWHY B IICHTP
MIPaBOBOI PEATLHOCTI, € OMHIEI0 3 MEPBUHHUX 3aJ1a4d CydacHOI BITUYM3HSHOI IOPHCIPYACHINIi. IrHOpyBaHHS
TAKOro MiAXOJy, MPUHIUIIB iAeoJIorii mpasa, AedopMalis NPUHOUNY BEPXOBEHCTBA MpaBa, MOPYIICHHS
MIPUHIIMAITY 3aKOHHOCTI, SIKi MEPEXUIO Halle CYCIUILCTBO MPOTATOM OCTAHHIX IMOKOJIiHB, MajoO OJHIEI 3
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NPUYMH BiJCYTHICTh LiTICHOI CHCTEMHOI KOHLENLii OPUAMYHHX JKepesl IMpaBa. Xoya MHUTAHHS IMPO
JDKepela mpaBa HeoTHOPa30BO CTABMIIOCS B IOPUIWYHIA HAyIli, OJHAK IAMCKYCIA BeJacs MEepPeBaKHO IOJO0
CIIBBIHOIICHHS MOHATH “(dopMa” 1 “mKepenno” mpaea.

B cyuyacHux ymoBax HEOOXiJHICTH MEPEOCMHUCICHHS KaTeropii “cucrema mxepen mpaBa” Ta
MOTIMOJICHOTO JOCHTIKCHHS CHCTEMHHUX 3B'SI3KIB MK JDKEpellaMd TpaBa, SK TPAJAULIHHUMH, TaK i
HETpaauIitHIMU 00yMOBIIEHa, MpuHaiiMHI TuM, mo 1) Vkpaina BusHana parugikoBani IlapmamMeHTOM
MDKHApPOJHI JOTOBOPH YACTHHOIO HAIlIOHATHHOTO 3aKOHONABCTBA, 1 3a pPaxyHOK HHX 3pOCiia poilb
HOPMaTHBHO-IIPABOBUX JIOTOBOPIB Cepell IHIINX OPUINYHHUX DKEPEI NpaBa; 2) B YKpaiHi MomMpmiIacs ais
MIPEIeACHTIB €BPOMEHCHKOTO CYAy 3 TIpaB JIIOAWHHM, a TeBHI pimeHHs Koncrutymitaoro Cyny Ykpainu
CTald BH3HABATUCS MpEIEACHTaMH TIyMadeHHs; 3) 30eperyid, a MOACKYAHW TOHOBHJIM CBOE 3HAYCHHS
npaBoBi 3BuYai (3BMYai IUIOBOTO 0OOPOTY, TOPTriBeNbHI 3BMYai, MKHAPOJIHI 3BUYAl TOIIO) i y3BHYAECHHS
(anminicTpaTHBHi, TOpriBeNnbHi) .

Sk 3ayBaxye P. TomoseBchbkrid, XapakTep CHCTEMH JDKEPEI Mpasa, i, OMOCEPEIKOBAHO, TIPABOBOL
CHCTEMH, HEBiJ €MHOI BiJ{ IHIIUX MiJCUCTEM CYCHiIbCTBAa (EKOHOMIYHOI, MOJITUYHOI, COLIOKYJIbTYPHOT),
AKi epeOyBaloTh y HAWTICHILIIM B3a€EMOii 3 HEIO, BU3HAYAIOTh, 3HAYHOIO MIpOI0, 3B SI3KU MiX JKepelaMu
mpasa. [IpudomMy #meTbes HE JUINE PO BHYTPINIHI 3B'SI3KM MK HAMH, a W MPO B3aEMOJII0 3 IHIITAMU
MmigcucTeMaMu TpaBoBoi cucteMu. Came TOMY BaYKIIMBHM CTa€ MHATAHHS MPO MICIE CHCTEMH IOPUIUIHUX
JDKEpeIl TipaBa B MPaBOBIM CHUCTEMi, 30KpeMa, i COMiajbHIi CUCTeMi B3araii, 10, B CBOIO Yepry, 3/1aTHE
MOCMPHUATH TOITHOJCHHIO PO3YyMiHHS TpaHCPOPMAIIMHUX IIPOLECIB B IPaBOBid CHCTeMi YKpaiHuy,
BH3HAYCHHIO MipH 3MiH MPaBOBOI CHCTEMH B YMOBAX €BPOIHTETPAIlIHHUX MPOIECiB, HAOIMKCHHIO CHCTEMHU
IOPUIMYHUX JUKEpeN paBa YKpainu 10 cTangaptis Pagu €sponu i €Bpormeiickkoro Corosy?.

[otpiOHO 3ayBakMTH, IO CHCTeMa JiKepel OaHKiBCbKOTO mHpaBa €Bponeiicbkoro Corwo3y I0CHTb
pi3HOMaHiITHa. MOXXHa CTBEpKYBAaTH, IO KJIACHYHUN TMIOXiA 0 PO3YMIHHS JDKEpeNl TpaBa ITUIKOM
migxoauth i no mpaBa €C, ame, Oe3nmepedHo, 3 MESKUMH OCOOMMBOCTAMU. Ha Hamy aymKy, s
MPaBUIBHOTO BHU3HAYEHHS IMOHSTTS «IKepeida OaHKIBCHKOIO MpaBa» MOTPIOHO JaTh YiTKEe PO3YMiHHS
«IHKEPEIIo TpaBa». AHaI3YI0UYH 6araTo TOYOK 30py MOKHA BHAUTATH JESAKI MIXOAN J0 PO3YMIHHS TaHOTO
TTOHATTS.

Y TaymMauHOMy TEpPMIiHOJIOTIYHOMY CJIOBHHKY 3 KOHCTUTYLIHHOTO TpaBa 3a peNakLi€ro
JI. Hanmusaiiko ta M. BeisieBoi «hopmu (mKkeperna) mpaBa» BU3HAYAIOTHCS K ODIIliiiHi crtocoOH BUPaKeHHS
1 3aKpiIUTIeHHsS] 3MICTy TIPaBOBHX HOPM, 3a JOIIOMOTOIO0 SIKHX IPAaBOBI HOPMH HaOyBalOTh ITyOJIiYHOTO
XapakTepy, CTAIOTh 3araabHOO00B’ I3KOBHUMH JUIS BCIX 1 OTPUMYIOT 30BHIIIHIO 06’ €KTHBALIO .

IOpuanyna enmmkionenis 3a penakuiero 0. TuxomupoBa po3ymie mix JukepenoM mnpasa (aHTIL.
sources of lawymMoBHuiT FOpUANYHKI TEPMiH, KK TTO3HAYAE Ti (DOPMH, B IKHX 3HAXOIATH BiJOOpaKeHHS i
3aKpITUICHHSI TIPABOBI HOPMH, a TaKOX 00  €KTHBHI (PaKTOpH MPaBOYTBOPEHHSI MPABOBUX iCH, MPUHITAIIIB,
KOHuenuiﬁ4.

Cepen ykpaiHCBKHX TEOPETHKIB 3 TaKOi IO3HWIli BUXOAWTH ABTOPCHKHM KOJIEKTHB IiAPYIHHKA
«3BaraipHa Teopis nepkaBu 1 mpaBa» 3a pemakiiero O. Ilerpummaa ta M. LBika. Ilix mkepemom mpasa
JOCHITHUKH PO3YMIIOTH CHITy, IO TBOPHUTH HpaBo, MaM’ ITKU iCTOpii, JIiTepaTypH, CyAOBi CpaBH, 3BHYai,
MPaBOTBOPYY [MisUIBHICTH JAEp)KaBH, MaTepiand, B3sTi 3a OCHOBY 3aKOHOJABCTBOM, a TaKOX CIIOCOOU
30BHIIIHBOTO BUPa3y, ICHYBaHHs Ta [IEPETBOPECHHS TIpaBa’.

HaiiGinpnn npuifHATHUMHY € Ti MO3UIIT HAYKOBIIIB 3T1THO 3 SKUMHU IiJ] JPKEPEJIOM TpaBa po3yMilOTh
«CTOCi6 BHpaKeHHs i 3aKpimieHHs (3MiHH UM BiIMIiHH) TPABOBMX HOPM»’, a0 <«CIOCIO BH3HAHHS
COL[aTBHIX HOPM B SIKOCTi 06OB’ SIBKOBHXY .

! Tonmonescekuii, P.5. (2003).Cucrema mKepen npasa: renesa, renetuusi 38’ s3ku. Ilpaso i 6esnexa, 2, 4,80-82.

% Topolevskyy, R. (2002).egislative regulation of the freedom of gatherifigthe system of the Ukrainian
legal sources: a collisiony misunderstanding or a joke?. Freedom of peacefsémblies and freedom of
associations in UkraineKharkiv: Folio, 44-50.

3 Hanusaiiko, JI.P., Bensesa, M.B. (2013).Trymaunuii mepminono2iunuil C108HUK 3 KOHCIMUMYYIHUHO20 Npasd.
Kwuis: «Xaii-Tex [Ipecc».

ATuxomuposa, JI.B. (2008).fOpuouduueckas suyuxnonedus. Mocksa: Uza. Tuxomuposa M.1O.

5 LIgix, M.B., ITerpumms, O.B., ABpamenxo, JI.B. (2009).3acanvna meopisn oepacasu i npasa. Xapkis: IIpaBo.

® Mapuenko, M.H. (2007).061wmas Teopust rocyaapctsa i npasa. Akagemuueckuii kype. 7.2. Mocksa: ITpaso
Hopwma.

7 JlatkoBebka, T.A. (2005).Ixepena 6aHKiBCHKOTO MpaBa: METOMOJIOTIUHI MiAXOAM 10 BU3HAYCHHS. [epoicasa i
npaso. IOpuo. i nonim. nayxu, eun. 28,458-460.
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BBaxkaemo nomineHuUM HaBecTu mo3uilito T. A. JlaTKOBCBKOi, sfika 3a3Hadae, MO Ha ii TyMKY
YkpaiHCBKill mepkaBi, K 1 BCIM MOCTCOITIAICTHYHUAM Jep)kaBaM, HEOOXITHO BHKOPHUCTOBYBATH BEITWUKHUI
ICTOpUYHUH JOCBiA PO3BUHYTHX KpaiH. ChOTOHI OTIMOIIOETHCS 3MiHA PO3YMIHHS KEPEIT IpaBa 1 opsi
3 TpajMIiHHAMH HOPMATHBHO-IIPABOBUMH aKTAMH MOYMHAIOTH PO3IIAAATHCS MPUHIMIH mpaBa’. Bce
YacTilie MOYMHATh JUCKYTYBaTH 3 MPHUBOJY BH3HAYCHHS MPABOBOI MPUPOIU PIlICHh BHUINUX CYIOBHUX
incranmiit. Jlo mKepen GAaHKIBCBKOTO MpaBa MOYMHAIOTH BiIHOCHTH pimeHHs Koncruryiiinoro Cymy?,
HOPMH MiXKHAPOIHOTO TIpaBa Ta MiXKHAPOIHI ZOroBOpH°. Pi3HOMAHITHI TIOTJISAN Ta HAYKOBI AMCKYCIi MO0
JoKepenl OaHKIBCHKOTO TpaBa TUIBKH TIJAKPECIIOIOTh aKTyallbHICTh, CBOEYACHICTH Ta HEOOXIiTHICTH
BHpimeHHs 6araThox mpobiieM. B ymoBax cydacHoi YKpaiHM AOCTIIKEHHs pKepen 0OaHKIBCHKOTO IpaBa
JO3BOJIUTh OKPECITUTH IX CHCTEMy, sKa BIAMOBIIaTUME pEaJbHIH MIHCHOCTI CHOTOACHHS IIOZO
BpETYJIIOBaHHs 0aHKIBCHKUX BIAHOCHH sl 3a0€3MEUEHHS YAOCKOHAICHHS OaHKIBCHKOT'O 3aKOHOIaBCTBA.

Ha nymky [.fIkoBioka, eBpomeiichbka iHTerpamis SK CTpaTeTiyHUM OpieHTUp YKpaiHu Mae JBa
BOKJIMBI B3a€EMOOOYMOBIICHI BUMIPH. YKJIaJACHHS YTOAM IIPO acoIliarlifo 31 CTBOPEHHSIM 30HU BUIBHOI
TOPTiBIi Ta peaji3alisi KOMIUIEKCHOI MPOrpaMy BHYTPILIHIX IEPETBOPEHb B YCiX cdepax MOIITHYHOTO,
KOMIUIEKCY pedopM, CIPsAMOBAHUX Ha 3a0e3mnedeHHs iHTerpaiii Ykpainu no €C, morpedye HayKOBOTO
CYNPOBOJDKCHHS HE JIMIIE HOPMOTBOPHYOi, aje ¥ IHTeprpeTariifHo-IpaBOBOI Ta IPaBO3aCTOCOBHOI
TisIbHOCTI .

Y cBoilf amceprarlii BiH 3a3Hadae, IO TOHATTA «DKepeno mpaBa €C» BHKOPHCTOBYETHCS Y
KOHTEKCTI (pOpM 30BHIIIHBOTO BHpa3y HOPM IpaBa, Ha MiJACTaBl SKUX cy0' ekTu mpaBa €C HaIISIOTHCS
npaBaMH Ta BHKOHYIOTh 3000B’s3aHHs. [Dkepena mpaBa €C OepyThb CBiff MOYaTOK 3 HAL[IOHAIBHUX
MPaBOBHUX CHUCTEM JAEP)KaB-WICHIB Ta MiXKHapoIHOTo myOiiuHoro mpasa. Tak, icHye TiCHHH 3B’ 130K IpaBa
€C 3 mpaBonopsAaKaMA JepPyKaB-wICHIB, 3 SKUX BOHO PEIICINIOE MTPaBOBI KOHIICTIIII 1 PUHIIAIIN, FOPUIAIHI
KOHCTPYKUIi. 3B'A30K MiX [kepenamu npasa €C Ta MiXKHapOAHOTO MyOJIiYHOrO MpaBa 0OOYMOBIICHUN THUM,
0 OCHOBOIO (hyHKIiOHYBaHHA CO103y € MKHApOAHI MyOJIiYHI TOTOBOPH, SIKI MAIOTh HAMBUILY IOPHINYHY
CHJIY 1 BU3HAYAIOTh MPABOBUU CTATyC iHIHUX JpKepeln mpasa. CkiaaHa mpaBosa npupoga €C o0yMoBiIioe
TFHYYKICTh 1 PI3HOMaHITHICTh CIIOCO0IB (JOPMyBaHHS ITPABOBUX HOPM, a TaKOX 3aco0iB ix dikcariii y popmi
IpKeped Mmpasa, Ha 10 BKa3ye, 30KpeMa, BUKopucTanHs B €C cnenndiyHuX HOpMaTHBHO-TIPABOBHX aKTiB, a
TaKOXX aKTiB HEIOPUIMYHOTO XapaKTepy Ta IHITUX JDKEPE, SIKi HEe BIIACTHBI SIK JJI HAIlIOHATHHUX MTPAaBOBUX
CHCTEM, TaK 1 JIT CHCTEMHU MIKHApOIHOTO TIpaBa.

Cucrema mxepen npaBa €C MOeIHYE HEOIHOPIIHI 3a CBOEI IMPUPOIOK JKepena (eIeMeHTH
JDKepelN sSIK MDKHApOJHOTO, TaK 1 HallOHAJIBHOTO IpaBa), HIO 3aCBiIYye JOCSTHEHHS KOMIIPOMICY MikK
HaTHAIIIOHAIBHAM 1 MDKYPSIOBHM METOJlaMHd TIpaBoBoro perymioBanHs B €C. 3  ypaxyBaHHIM
ocobmuBocTell moOyaoBu MmpaBoBoi cucteMu €C HaMOLIBII MOBHO crieliudiky HOro HKepen BigoOpaxkae
LMIMPOKUH MiAXif, BIATOBIIHO [0 SKOTO JPKEPETaMU BBAXKAIOTHCS BCi (POPMH 3aKPIMJICHHS MPaBOBUX HOPM
(1K HOpPMATHBHO-TIPABOBI aKTH, TaK i pimeHHs yctanoB €C), 110 € iHIUBiAyaTbHUMH aKTaMH, PEKOMEH AT
Ta BHCHOBKH, <M’ SIK€ IMPaBO» (MEMOpPaHAYMH, IUPKYISAPH, MOMITHYHI 3asABH, PE3OIIOIi)), AKi MOXKYTb
MOPOJKYBATH IOPUANYHI 000B’ 13KK Y cy0’ €KTiB mpasa €C K mpsMO, TaK i OMOCEPEIKOBAHO".

Ha namy nymky, npaBo €Bpomneiicskoro Corwo3sy (€C) 00’ €KTHBYEThCS Ta BTUIIOETHCS Y BEIHKIH
KUTBKOCTI JDKEpen, IO BiAI3epKATIOIOTh PI3HOMAaHITHI TMPABOBI TPaguIlii JIEpKaB-wWICHIB IHOTO
MiKIEpXKaBHOTo 00’ enHaHHsA. HallGinbm mommpeHnM y BITYM3HSAHIN Ta 3aXiIHil npaBoBiid AyMIi € miAXif,
3TiAHO 3 SKUM KoJo Jpkepen mpaBa €C CTaHOBIATH: IMEPBUHHE Ta BTOPHHHE 3aKkoHOAaBcTBO €C,
npeneaeHTn Cyny €C, MbKHapOIHI JOTOBOPH 3 TPETIMH KpaiHaMH 1 MDKHAPOJIHUMHU OPTaHi3aIlisiMA TOIIIO.
Opnnak, skuMy O BHYEPITHUMHU IIi JpKepena He Oy, BOHM HE OXOIUTIOIOTH CBOIM PETYIIIOBAaHHSM BCiX
nutans y npasi €C. MaOyTb TOMy, OCTaHHIM YaCOM OYEBHIHUM € IOCHJICHHS HArojocy Ha 3aCTOCYBaHHI
3arallbHHX IPUHIAIIB [PABa, SKi CTAHOBITH YaCTHHY HekoaubikoBaHoro (Hermcanoro) mpasa €CP.

! Hepcecsini, B.C. (2001).JIpo6nemsr obuweti meopuu npasa u ocydapemea. Mocksa: HOPMA.

2 Tocymsn, I'.A. (1999).5ankosckoe npaso Poccutickoti Dedepayuu. Obwasn yacme: yaeGHuK. Mocksa:
FOpucts.

% 3aBepyxa, L.b. (2002).5ankiscvie npaso: moci6. s cryx. JIbBiB: AcTpousiois.

* Bursik, FO.I1., SIkoBroka, I.B. (2013)./lepxaBHuii CyBepeHiTeT B yMOBaX €BpOIeiichkoi inTerparii. /Ipaso
Yrpainu.

® SIkosok, I.B. (2013)./Ipasosi ocrosu inmezpayii 0o €C: 3aearbnomeopemuunuti ananiz: MOHOTpadis.
Xapkis: [IpaBo.

® Kepns, B. (2003).Bemyn 0o npasa €sponeiicokozo Corosy. Kuis: 3HaHHS..
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Sk 3a3nauvae O. CrpenbroBa 3aranoMm, TepMmiH < IIPHHIUM > TOXOJUTH BiJl JIATHHCHKOTO CIIOBA
L principium? , mo o3Havae MoYaToK, OCHOBA. B Teopii mpaBa IIi1 IpHuHINIAMH IIPaBa pO3yMIIOThH OCHOBHI
3acaau, BHUXIJHI ifei, 0 XapaKTepU3yITh 3MICT MpaBa, HOro 3aKOHOMIPHOCTI W MpH3HAYEHHS B
cycrmiibeTBi. [IpuHIIMIIN TpaBa 3a CBOEIO CYTHICTIO € y3araJbHCHUM BiOOpaXEHHSAM 00 €KTUBHUX
3aKOHOMIPHOCTEH PO3BHUTKY CYCHUTHCTBA. YHIBEPCAIBHICTh, 3arajlbHa 3HAYYIIICTh, BUINA IMIIEPATUBHICTD,
1110 MPUTAMaHHi IPHHIIAIIAM TIPaBa, 3yMOBIIOIOTH iX OCOGIIHBY POJIb Y CTPYKTYPi IPABOBOI CHCTEMH -

HeoOximHO BiI3HAYNTH, IO KOXKHA cepa MisuTbHOCTI €Bporneiickkoro Coro3y Mae BIIaCHY CUCTEMY
JUKEpeT, PI3HUX SK 3a CBOIM MTOXODKCHHIM, TaK i 3a Cy0’ €KTaMH 1 3aCTOCYBAaHHSM. | 0JIOBHY TPYILy KEpeI
€BPOTICHCHKOI0 TIpaBa YTBOPIOIOTH yCTAHOBYI JOTOBOpH. Jl0 YCTaHOBUMX aKTiB HajeKaTb, HacaMIepen,
[Mapusbkuii noroip 1951p. npo cTBopeHHst €Bpomnelicbkoro o0’ eananHs Byrius i ctani (EOBC), Pumcrbki
noropopu 1957 p., 1m0 3amodaTKyBaJMd iCHyBaHHSA €BpoaToMy Ta EBpONEWCHKOIO0 EKOHOMIYHOTO
crieroBapucta (€EC), a Tako aKkTH, sSKi JOIMOBHIOIOTH 1 3MIHIOIOTh 3rajaHi JOTOBOPH i SKHM JEP)KaBH —
uynieHn €Bpomnericekoro Colo3y HalaloTh XapaKTepy yCTaHOBYMX akTiB. Jlo HMX HaylexaTs, HepIl 3a Bce,
€nunuii eponeiicbkuii akT 1986 p., MaacTpuxTchKuii A0roBip mpo cTBOpeHHs €Bporneiicbkoro Coro3y
1992p., Amcrepaamcbkuii qorosip 1997p., Hittekuii gorosip 2001p., a Takox Adincekuii gorosip 2003
p. [Jo ycraHOBUMX aKTiB 3BHYaiiHO TAaKOX BiAHOCSTH «KOHBEHIIIO MpO CIiNBbHI iIHCTUTYTH» i YTOoAy mpo
37UTTS, B PE3YNbTaTi SIKUX Ui BCiX TphoxX CHIBTOBapUCTB, a Mi3Hime — i 1y €Bponeiicbkoro Coro3y B
niytoMy, Oyjia BCTaHOBJIEHA €IWHA CHCTeMa 1HCTUTYTiB. KpiM TOro, 10 BHINE3rafaHOi TPYMH HKEpeI
HaJIe)KaTh yroja, U0 CTOCYBaiacs MpSMUX BHOOPIB 10 €BpONEHCHKOro mapiaMeHTy, OI0KETHI JOrOBOPH,
SKi BH3HAYalOTh MOPAAOK GopmyBanHs Orompkery CrmiBToBapucTB i €Bpomneiicskoro Coro3y B LiIOMY, a
TAKOXK yCi JOTOBOPH IIpo mprenHanHs 1o CriiBroBapucts i Coro3y>.

IIi mpaBOBI aKkTH XapaKTEPHU3YIOTHCS HacamIiepes] BEPXOBEHCTBOM, TOOTO BCi iHIN HOPMHU
€BPOIEHCHKOI0 MpaBa MOBUHHI BiIOBIAaTH PO3NOPSHKEHHSIM YCTaHOBYMX AOTOBOPIB, a iHCTUTYTH Co103y
MTOKJIMKaHI CTSKHTH 3a THUM, OO ycCi iHII HOPMAaTHBHO-TIPABOBI akTH He cymepeuwnmn iM. Kpim Toro,
YCTAHOBYI JIOTOBOPH € aKTaMH MPsSMOi [ii, 1HaKIIe KaKydH, IX TIOJOKCHHS III0OTh HE3aJIeKHO BiX
yXBaJICHHS HAIlIOHAJIILHUX aKTiB iMIUIeMeHTallii. TakuM 4uHOM, Yepe3 CBOK IOPUINYHY MIPUPOITY YCTAaHOBYL
AKTH 3HAXOMASTHCS HA HAWBHUIIIM CXOUHII B i€EpapXii [HKepes EBPONEHCHKOTO MPaBa.

[Ilomo BTOpHHHOTO TIpaBa €Bpomneiichkoro Coro3y, To TYT Tpebda 3a3HAYNUTH aKTH , IO BUIAFOTHCS
iHcTUTYTamMu €C, MO0 € HAWBAXKIMBIIIUM PI3HOBHUIIOM JKEPET €BPONEUCHKOTO COr03y. BOHU € OCHOBHOIO
¢dhopmoro HOpMOTBOpUOi MisTbHOCTI iHCTUTYTIB €C. OCHOBHUMH TPaBOBUMH aKTaMU, IO BUAAFOTHCS
iHctutyTamu €C, € peryiaMeHTH, TUPEKTHBH 1 PIICHHS.

- PernaMenTy (€ HOpMAaTHBHO-ITPABOBUM aKTOM 3arajibHOTO XapaKTepy, 10 Y BCiX CBOIX eJIeMeHTax
000B'sI3K0BUIT 17151 BCix cyO'ekTiB mpaBa €C 1 € akToM mpsiMoi Aii, TOOTO BiH MiJUIArae 3acTOCYBaHHIO
BJIAJIOI0 1 CYJJOBUMH OpraHaMH BCiX NEprkaB-uwICHIB HE3aJe)KHO BiJl TOTO, YA BHUCTyIAlla JaHa Jep)kaBa 3a
iXHE MPUUHATTA 4 Hi.) PermaMeHT BBa)kae€ThCs HANIOTY)KHIIIMM PETYISATHBHUAM 3ac0o00M €C, OCKiNbKH
}i0r0 IONOXKEHHS CTAIOTh ABTOMATHYHO YAaCTHHOIO HAIIOHAIBHUX MPABOIOPSIKIB AepiKaB-wieHiB. Moro
MOPIBHIOIOTH 13 3aKOHOM y HalliOHAJTBHOMY HpaBi. BiacTHBOCTI IOro mMpaBOBOrO akTy IO3BOJISIIOTH
YCYHYTH TIpOOJeMH Oyab-SIKOTO MiXKHAPOIHO-TIPABOBOTO PETYJIOBAaHHS, BHUKIWKAHI PO3PHUBOM MiX
MDKHApPOJIHUM Ta HAI[lOHALHUMH TTPABOTIOPSIKAMH.

- JIupextuBu (X TOJIOBHA BIAMIHHICTH BiJl PErJIAMEHTY IOJISITA€ B TOMY, IO B JUPEKTHBI, 5K
MpaBUJIO, BKAa3yIOTHCSA MeTa 1 pe3yibTaTH, AKi TOBHHHI OyTH JOCATHYTi, OJHAK HaIiOHAIBHINA Biasi
HAJA€THCS MPABO CaMili BU3HAYATH, B sAKiil (OpMI Y 3a TOTIOMOTOK0 AKHUX IIPOLEAYP 1 MEXaHI3MIB 151 MeTa
MOXe OyTH MocarHyTa.) JupekTuBa MoXe TOKIaaTy Ha Jep)KaB-uIeHIB pi3Hi BUAM 30008’ s13aHb, a TAKOK
MOJKe HaBiTh 3000B’si3yBat iHCcTUTYLII €C. Tak, y TUpEeKTHUBI MOXKYTb MICTHTHCS OCHOBHI 3000B’ sI3aHHS
JiepKaB-wiICHIB — HOPMH, IO BU3HAYAIOTh IUTAHHS, SIKUX CTOCYETHCS JIUPEKTHBA, TAKHM YHHOM
okpeciioloun cdepy ii 3acTocyBaHHS Ta 4acTo BKa3yloud Ha il MeTy. Lli HOpMU TakoX ONHCYIOTH, 4acToO
JOCHUThH JICTATI30BaHO, Ty MPaBOBY Ta/abo (aKTHUHY CHUTYAIlif0, SIKY JACP)KaBU-YJICHH MMOBHHHI CTBOPUTH B
pe3yibTaTi IMIUIEMEHTAIlil; TIPH bOMY MOXKe OyTH BKAa3aHO CHOCiO, Y SIKAW I CHTyaIlisl TIOBHHHA OyTH
peaizoBaHa.

- Pexomennanii Ta BUCHOBKH (He 000B’ s13K0Bi 710 BUKOHaHH!, mpote Cyx €C NocTaHOBUB, 1110 BOHU
MalOTh BPaXxOBYBAaTHCh IPH IPHIHATTI pilleHb) BiACYTHICTE IOPHAMYHO 00OB'A3KOBOI CHJIM B IIMX aKTiB
o3Havae: (1) y BuUmagKy KOH(MIIKTY 3 IOPHAMYHO OOOB'A3KOBHM aKTOM Apiopument MaTHMe OCTaHHIH;

! Koponés, A.W.,. SIsuy, JI.C. (1982).Teopus 2ocydapcmea u npasa. Jlenunrpan.
2 Kamkun, C.1O. (2002).JIpaso Esponeiickozo Coioza. Mocksa: Opucrs.
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(2) BOHM He 31aTHI MOPOKYBATH [UIs NPUBATHHUX OCI0 MpaBa, sSKi MOXKYTh OyTH 3aXUILCHI B HAIlIOHATEHUX
cyzax.

- Pimmenns (e akTH iHOWBIZyaJdbHOTO, a HE 3arajbHOrO XapakrTepy. byayun 0OOB'SI3KOBMMH IS
CBOiX ajpecaTiB, BOHH, SK NPaBHJIO, CTOCYIOTHCS CHELialbHUX, BY3bKHX, HEPIIKO TEXHIYHHX MUTaHb 1
OOOB'S3KOBI TUTBKK IUISI THX CYO'€KTiB, SIKMM BOHHM afpecoBaHi. [lpmdyomy agpecatrom He 0OOB'I3KOBO
MMOBUHHA BUCTYIIATH JEprKaBa, IIe MOXKYTh OyTH IIeBHI KaTeropii OpuaudYHHX 0ci0 abo HaBiTh OKpeMi
OpUINYHI 0coOwm.) PilreHHs, Ha BiIMIiHY Big periaameHTiB a00 JUPEKTHB, MOXKYTh O0yTH ockapxeni B Cymi
€C npuBaTHUMHU 0COOAMHU.

OkpeMy KaTeropilo akTiB CKIAJA0Th OPHUCIUKIiNHI akTH - pimenas Cymy. IlpaBoBuii pexum
pimiens, mo BuHOCATECS Cynom €C, mM03BOJISIE TOBOPUTH IMPO Te, IO Ii PIlIEHHS YTBOPIOIOTH OIHE 3
HallBayKNMMBIIMX JKepen mpaBa €Bponeiicekoro Coro3y. Lle minTBepmxyeTbcst B piBHIH Mipi THM, IIO
pimennst Cyany €C HocATh OCTaTOUYHMMA XapakTep 1 OOOB'A3KOBi sl BCix cyO'ektiB mpaBa €C.
Hepuxonanns pimens Cyay TSATHE 3a cOOOI0 3aCTOCYBaHHS CaHKIIHM, mepeadadeHuX 3aCHOBHHUIIBKUMU
noroBopamMu. Ha HHX LITKOM NOMIMPIOIOTBCS Taki NPUHOWNM MpaBa MDKHAPOAHHUX JOTOBOPIB, SIK
000B's3KOBICTh HOTpHMaHHs (pacta sund servandaje3miHIOBaHICTH B OJHOCTOPOHHBOMY MOPSIKY,
BEPXOBEHCTBO CTOCOBHO BHYTPIIIIHIX JPKEpE paBa, Ta iHIIi. (opMaIbHO MPAaBHUIIO MpeEIeAeHTY B paBi €C
He 3akpimieHo (SK Iie Ma€ Miclle B KpaiHax aHIJI0-aMEpHUKaHCBHKOI MPaBOBOi ciM'T), 3 aHAIi3y Cy4acHOTO
PO3BHUTKY LBOTO IpaBa MOXHa IIMTH BUCHOBKY, IIO NpPELUENeHTH CyAoBHX opraHiB €C € BaXIUBUM
IDKepesIoM TpaBa. Takuii BHCHOBOK MOKHA 3poOMTH 3 orisimy Ha: 1) ocobnuBocti mpaBa €C (crerudiky
YCTAHOBYMX JIOTOBOPIB, IO MICTATh 3arajbHI IPABOBI TMPHUITKCH, SKI HEOOXITHO KOHKPETHU3YBAaTH Ha
npakTuii); 2) ocodmuBoro micis cyaiB €C B iHCTHTYILIHHIN cucTeMi; 3) 3HaueHHs pimeHb cyniB €C y
npasonopsaaky Corosy. Tak, 3a JOIOMOTOIO MPELEAEHTY 3HAUYHO AETai3yIOThCS TMOJOXKEHHS YCTaHOBUUX
JIOTOBOPIB Ta HOpMHU mpaBa €C; y mpelneneHTax IMOMAIOThCS €IUHI HOPMH, CTaHAAPTH, HEOOXIMHI I
epexTnBHOrO QyHKIioHyBaHHS COr03y B IIJIOMY; Taki CyHOBi po3’siCHEHHS HaOyBalOTh HOPMAaTHBHOTO
XapakTepy, 00OB'I3KOBOTO AJisl AOTpUMaHHS BciMa cyO'ekramu mpaBa €C; 3a ZONOMOIOI0 NMPEUEACHTY
cynoBux opra"iB €C 3mIACHIOETbCS 3HAYHUM PETYTIOI0YMM BIUIMB Y HaIIOHATHHUX IPABOMOPSIKAX
JieprKaB-WICHIB.

Crenugika M>KHApOJIHUX JIOTOBOPIB, 10 YKIaMa0Thes €C, moyirae B TOMY, 10 iXHI MMOJIOXKEHHS
HE MOBUHHI CYIIEPEYNTH YCTAHOBYHUM JJOTOBOPAM.

Sk crBepmkye M.EnTiH, mxepena mpaBa €Bpomneiickkoro Coro3y B raixy3i 30BHIIIHBOI HOJITHKH
MaloTh AKICHO iHIIMHK XapakTtep. s po3yMiHHS IX CyTHOCTI BaXKJIUBY POJIb BiAirpae aHaii3 e CoiisHOT
30BHIIIHBOI MOJIITHKH, OCKINBbKH, 3riAHO 3 TBepMkeHHAM M. JI. EHTiHAa, BOHUM «MaiOTh BUILY IOPHINYHY
cuiy B iepapxii HopM npaBa €C i KOMyHITapHOTO mpasa. | BTOpHHHE MPaBo, M0 POPMYETHCS IHCTUTYTaMU
Coro3y, 1 3aKOHOIABCTBO JACPIKaB-WICHIB, 1 YIPaBIIHCHKI PIICHHS MOBUHHI M BiAmoBimatd. TOYHO Tak
camo IM MaroTh BiIIOBiAaTH BCi mpakThuHi fii iHcTUTYTiB COM03Y i BIAJHUX OPraHiB Aep/KaB-uCHIB» .

Bigrak MoXkHa CTBEpIKyBaTH, IO CHCTeMa kepenl mpaBa €C CyTTEBO BIIPI3HIETHCS Bill
HaIliOHAJIHHOTO Ta MIKHAPOJHOTO IpaBa. 30KpeMa, B MIKHAPOAHOMY IIpaBi BIIICYTHI BUUCPITHUHA TTEPETIK
IpKepen Ta iX iepapxisf, OKpiM LIbOrO MOKHa TOBOPUTH IPO HEAOCTATHIO CTPYKTypoBaHicTh. HaTomicTb
npaBy €C npuTaMaHHI BiAHOCHA BUYEPIHICTh MEPETIKYy IDPKEpes, 1€papXiduHiCTh JUKEpeN, TOMY, SIK
HACJIOK, 11 TIPaBo € 700pe OpPTraHi30BaHUM, CHCTEMATH30BAHUM 1 BHYTPIIITHBO Y3TOHKESHUM.

Cuctema xepen OankiBcekoro mpasa €C 3MiHIOBANAcs MapaleibHO 13 PO3BUTKOM 00’ €THABUMX
nporeciB y €Bpori. CboroHi BoHa CKIANAETHCS 13 JHKepel, U0 MOAUISIOTHCS 32 IOPUANIHOIO MPUPOJIOI0
Ha IepBHHHI (HOTOBIpHi) Ta BTOpUHHI (CrierianizoBani akTi 3akoHogaBcTBa €C).

OcHOBHOIO (hOPMOIO Y3TOJDKEHHS IIPABOBOTO PETYIIOBAHHSA OaHKIBCHKOI MisTbHOCTI B €C cramm
nupekTrBH. [locTynoBe 3011bIIEHHS KiITBKOCTI TAKUX aKTiB MIPHU3BEJIO A0 YKIAJCHHS €JMHOI KOAU(iKOBaHOT
nupekTuBH. [IpoTe, 1Ie He BUKIIIOYAE y TMOAANBIIOMY 3MiHU IEBHUX IOJIOKEHD BIIITOBITHO A0 MOTPEO
pUHKY 0aHKIBCHKUX mociayT €C.

3HayHU{ BIUIMB Ha 3MICT aKTiB OaHKIBCBKOTO 3akoHogaBcTBa €C HecyTb peKOMeHalii
Bazenncpkoro Komitery 3 muranbp 0aHKIBCHKOTO Harmsigy. BiH BUKIMKaHMI HEOOXiAHICTIO BCTAHOBJICHHS
MiHIMQJIBHAX BUMOT JI0 TMpyHAeHMiiHOTo Harismy Ha piBHI €C. IlocTymoBe BCTaHOBJICHHS OCHOBHHX
MOJIOKEHb TaKOr0 HAarjisAdy TIIOKa3ye HEOOXiOHICTh MiATPHUMKH CTa0UIBHOCTI OaHKIBCBKUX CHCTEM.
Y nockoHalIeHHsI TAKUX BUMOT Y KOXKHIH Jep:KaBi 3a1eXKHUTh BiJ 0cOOIMBOCTEH 11 OaHKIBCHKOI CHCTEMH.

! Enrin, ML (2004).1Ipasosi ocrosu 306niunboi nonimuxu i nonimuxu y cgepi 06oponu ma besnexu €C.
Kuis: IMB KHY im. Tapaca IlleBuyenka.
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Heo0xigHo Takox BiAMEXOBYBaTH Jiykepena OaHKiBCbkoro mpaBa €C Bin mxepesn 0aHKIBCHKOTO
npasa nepkaB-wieHiB Corozy. IligcTaBoro st 1bOTO € MOMUpPeHHs i akTiB opraHiB €C Ha BCiX aepKaB-
yireHiB. HaTtomicTh, SKIIO BHOUIATH DKEpesia HAIIOHAJIHLHOTO OaHKIBCHKOTO 3aKOHOMIABCTBA JCPIKABU-
4jieHa, TO [0 iX CHCTEeMH O0OB’S3KOBO MalOTh BKIIOYATHCS SK JpKeperna OaHkiBchkoro mpasa €C, Tak i
MDKHApOAHI YrOAH, YKJIaJeHi mo3a cTpyKTyporo €C, SKUMH peryaioloTbcs MUTAHHSA 3OiHCHEHHS OKpPEeMHUX
BHiB OaHKIBCHKHMX OTICPAITiid.

TakuMm YMHOM, aHAJI3yIOUW HABEICHI y CTATTi, Pi3HI MOTISAIM HA PO3YMIHHS JDKEpEN Ipasa,
BBaXKaeMoO, L0 JpKepeda OaHKIBCBKOTO TpaBa SBIISIOTH COOOI0 CHCTEMY HOro 30BHIIIHIX ¢(opM, ska
CKIIAZIAEThCS 3 TIPABOBUX HOPM CYyO’ €KTIB MpaBOTBOpPeHHS. [IpoBeneHmii anasi3 po3KpuBa€e MpoOIeMaTHKyY
IIOB’ sI3aHy 13 JpKepellaMy TIpaBa, 3acBimdye il HE JTOCKOHATY PO3POOJICHICTh Yy CyJacHIN BITUYM3HSHIA Ta
3apyOiKHIN ropunuuHiil nmiTeparypi. CkmagHOIli 3 BH3HAYCHHS JKEpeN MpaBa MepeayCciM IOB si3aHi 3
BIJICYTHICTIO YiTKUX KPHUTEPiiB BU3HAUEHHs JpKEped MpaBa sIK B YKpaiHi, Tak i B €Bponelicekomy Corosi. He
BHKJIKA€ CYMHIBY, IO OLITBIIICTE JpKeper npaBa €C MaroTh YHIKaIbHI 0COOIUBOCTI, IO BUPI3HAIOTH iX BiJ
IpKepea MDKHapOAHOTO TpaBa, TaK caMo SIK 1 BiJ] HAIIIOHAJIILHOTO TpaBa AEpkKaB — WIeHIB €BPONEHCHKOro
Coro3y.
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THEORETICAL PROBLEMS OF LAW AND POLITICS
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MMPUHIMUII PO3ITOALTY AEPKABHO-BJIA/THUX
IHOBHOBA’KEHb Y ®OPMYBAHHI I1€BUX CHCTEM
BJIAJIN CYYACHUX €EBPONEMCBKUX KPAIH
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Odesa I.I. Mechnikov National University, Ukraine

THE PRINCIPLE OF SEPARATION OF PUBLIC AUTHORITY
IN FORMATION OF EFFECTIVE POWER SYSTEMS
IN MODERN EUROPEAN COUNTRIES

The principle of separation of powers in its classical and modern interpretation is considered.
Determined that complementing classical theory of separation of powers by the system of
checks and balances had a decisive influence in transformation of the theory of separation of
powers into the relevant constitutional principle.

It is shown that the methods of distribution in functioning of legislative, executive and judicial
power and their interaction is not the same in different countries. The state mechanism of every
country is characterized by specific features and numerous peculiarities, caused by the level of
development of democratic institutions.

Key words: power, branches of power, a system of power, separation of powers, constitutional
principle of checks and balances, form of government, models of organization of state power.

B3aeMOBiTHOCHHM MK BHUITUMH OpraHaMHU ICp>KaBH BHUABJSIOTH BIAMIHHOCTI MK Cy4aCHUMU
¢opMaMy TpaBIiHHA, IO MOJITHYHIM Ta NpPaBOBI Hayli BHU3HAYAIOTHCS TAKUMH TUIOJOTTYHHUMHU
MOJICTISIMU  OpraHi3amii JepKaBHOI BIIAJIH : <KOPCTKHU» TOALA Biagu (MPUTAMAaHHUH MPE3UICHTCHKHM
pecrybmikam); «M'sKui» moxin Biamu (MapJIaMeHTChKI pEeCIyOIiKH Ta IapIaMeHTChKi MOHApXii);
<«GMIIIaHn» TOAIT BiIaay (peCIyOIiKy 31 3MillTaHuMH (YOpMaMH TIPABITIHHS).

AHamiz pi3HHX MoOJIeNed pOo3NOAiTy BIAAM, a TaKOX JOCHI[HKEHHS KPUTUYHOTO OCMUCIICHHS
0COOIMBOCTEH KOHIIEMINIT MOIITY BIaaH, TMPEACTABICHINX B poOOTaX BITUYM3HSIHHMX 1 3apyOKHHX BUYCHHX-
MPaBO3HABIIIB, J03BOJISE TPHUIYCTUTH T, IO HMPUHIUII MOJUTY JEPKaBHO-BIAJHUX IOBHOBKEHb €
BU3HAYaJIbHUM Y CHCTeMi [id, cOpsAMOBaHMX Ha (OpMyBaHHS [i€BHX CHCTEM BIaAHW CYYaCHHX
€BpOMEHCHKUX KpaiH. [Ipy bOMy BiH 3HaXOAWUTH CBOE BiOOpakKeHHS Y TMOOYAOBI MEXaHi3My 3A1HCHEHHS
Brnaan. HeoOXigHO BiA3HAYMTH, IO CKIIAJOBHMH €JIEMEHTaMH MEXaHi3My BIaJH MOBCIOAHO BHU3HAIOTHCS
3aKOHOJaBYa, BHKOHAaBYa 1 CyIoBa BJaga, KOKHA 3 SIKUX, BTUIIOIOYM €IOHICTH BIAAH, 3IMIIAETHCS
CaMOCTIHHOIO.

Cnocobu po3noniry (pyHKIIIOHYBaHHS OpraHiB 3aKOHOJABYOi, BHKOHABYOI Ta CYJOBOi BIaIH Ta iX
B3a€EMOJIIS JAJICKO HE OMHAKOBI Yy Pi3HUX KpaiHax.. |HaKIme KaKydW, HPHHIMAIN OJIWH, a CIOCOOM HOro
peamizamii pi3Hi. Y KOXHIH KpaiHi JepKaBHUH MEXaHi3M XapaKTEepPH3YEThCS cleU(iuHUMU O3HAKaMH i
YUCJIICHHIUMH OCOOJIMBOCTSMH, SIKi 00YMOBJICHI piBHEM PO3BHUTKY EMOKPATHIHHIX 1HCTHUTYTIB.

B3aeMOBiTHOCHHM MK BHUITUMH OpraHaAMHU JCP>KaBH BHUSABJSIOTH BIAMIHHOCTI MiX Cyd4aCHUMU
¢opMaMy TpaBIiHHA, IO MOJNITHYHIM Ta NpPaBOBii Hayli BHU3HAYAIOTHCS TAKUMH THUIOJIOTTYHHUMHU
MOJIEJIIMU  OpraHi3aiii JCepP:KaBHOI BIAIM | KOPCTKUN» TOAIN Biagu (MpUTaMaHHUN TPE3UACHTCHKUM
pecrybmikam); «M sSKui» moxin Biamu (MapJIaMEHTChKI peCIyOIiKd Ta TIapIaMeHTChKi MOHapXii);
«3MIIIaHUA» O BiIaau (pecmyOumiku 31 3MilIaHuMU (GopMaMu MPaBITiHHS).

3rifHO 3 TEpIIO MOJCIUTI0, TNPEe3UACHTChKa QopMa MpaBiiHHS NOOyZOBaHa Ha 3acanax
«OKOPCTKOTO TOJUTY» Ta aOCOJIOTHOTO pPO3MEKYBaHHS BIAJHUX IOBHOBaXKeHb. [Ipe3waeHT, sk 1
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napJjaMeHT, oOMparoThesi OesmocepeqHbo BHOOPISAMHU. [Ipe3naeHT — riaBa Aep)kaBU Ta €IUHUN TiIaBa
BHKOHABYOI BIaan. Bin oxHoocioHO hopmye ypsaa (amMiHicTpalliro) 3a HOMIiHAIBHOI y4acTi mapiaMeHTy, a
mocajga TpeM ep-MiHiCTpa B3aram BiacyTHA. KommeTeHIlii ypsay BH3HAYAIOTHCS KOMITCTEHITIEIO
[Ipesunenta. CyMiCHUITBO AEMyTaTCHKOTO MAaHAATY 1 WICHCTBO B Ypsi, Ta HABIAaKH — B MPE3UIECHTCHKIN
cHCTeMi BUKITIOUCHE .

3aknmageHa y TPE3UACHTCHKINA peciyOmiIli MOXIIHMBICTH BIAMIHHOCTI BEKTOPIB 3YCHIIb PI3HHX
CTPYKTYp BIQJM € II€ OJAHWM BHPKEHHAM JIEMOKPATUYHOI MPaKTUKW moainy Biaau. Cratyc, ponb i
aBTOPHUTET TJIaBH ICPKaBU y NPE3UACHTCHKIN peciyOumini 00yMOBIEHI TUM, IO BiH 0OMPAETHCS HE3aJIEKHO,
OKpEMO BiJ IaplaMeHTy Ha MPSIMHX 1 3araJlbHUX BHOOpPaxX, abo 0COOIMBOIO KOJETIEI0 BHOOPINB, SKHX
obupae HaceneHHs. SIcHA piv, caMOCTIHHICTH MPE3HEHTA MO0 TMapjaMeHTy He OyBae IIJIKOBHUTOIO. Y
JNEeMOKpaTUYHUX JiepKaBax Biaja Npe3uACHTa TeX MiAgaHa MOAINY, SKUH BTUIIOETHCS y BHU3HAYEHOCTI
TepMiHy HOro KaJieHLii, B 0OMeXeHHi MpaBa Ha mepeoOpaHHs, y caMiii BAOOPHOCTI HOTO CTaTycy, 3peITol0
— B IHCTUTYMI] IMITIIMEHTY.

Koxxna 3 posrnsHyTHX (hOpM JeMOKpaTii — 1 mapJaMeHTChKa, 1 Mpe3uAeHTChKa MaloTh CBOI Bagau i
nepeBaru ogHo4yacHo. OAMH 3 HAllaBTOPUTETHIIINX JOCHITHHUKIB cydacHOi AemokpaTii X. JliHI BBaxkae, 1o
napjaMeHTCbka (opma MpaBlIiHHA IS JAEMOKPATHYHOI Jep)KaBH OUIbII Bjaja, HDK IPE3HUJICHTCHKA,
BBKAETHCSI aKCIOMOIO JieMoKpaTruHoro npasiinasa. A. Ctedan ta C. Cked, TOCIIHKYIOUYHM JOCBI ISIKUX
KpaiH, JOBOJSTH, IO 32 MPE3UACHTCHKOI (hOpMU MpaBIiHHA CTabibHA AEMOKpATisl — SBUIIE HaJ3BUYAHHO
pinke. A.JlinxapT, MOCHIAIOYHCh HA PE3yJIbTaTH IOCIIHKCHh MaKOPUTAPHHUX CHUCTEM YIPaBIiHHA 1
CHCTEM, 3aCHOBAHMX Ha KOHCEHCYCi, CTBEPIDKYE, IO HABITh BECTMHHCHKA MOJIENh MapiIaMEHTAPH3MY, i€
nepeBakaloTh OJHONAPTIHHI KaOiHEeTH, MEHII Ma)KOpUTapHA, HiK MPE3UICHTChbKa (opMa MpaBIiHHS MO
NPUYMHI TOTO, IO IMpeM €P-MiHICTp MOXke OyTH YCYHEHHWH 3 MOCaaHd CBOIMH OJHOAYMISIMH 32 CYTO
MOITHYHAMHA MoTHBamMH. JIk. CapTopi poO3AUISE€ CKENTHITM3M IHIIMX aBTOPIB BIIHOCHO aMEPHKAHCHKOI
MOJIeJi TIPE3UACHTCHKOT (OPMHU TPaBIIiHHS, OIHAK, HA CTIABKH ) KPUTHYHO HAJalITOBAaHWH 1 BiIHOCHO
napiaMeHTChKHX (popM mpasiinHs. Bin 3a3Havae, oo npsmi Npe3uieHTChKI BUOOPH cynepedaTh MPHUHLUITY
MIPOTIOPITIHHOTO TIPE/ICTABHUIITBA, BOIHOYAC BiH BigMidae (paHIy3bKy MOIENIb, B SAKIH OIS YpSAy
3aJIeKUTh CKOPIIIE Bif{ JOBIPH [apIaMeHTy, Hij pe3HIeHTa’.

X. JliH Tako BKa3zye Ha HEMONIKM MPE3UACHTCHKOI (OPMH IMpaBIiHHA, IO MOB'sA3aHI 3 Tak
3BaHOIO iX IMOABIHHOIO JEMOKPATHYHOIO JIETITHMHICTIO. 3a MapiaMEHTCHKOI NEMOKpaTii IiaBa AepKaBU
0OMpaEThCS BHINMM 3aKOHOIABUYMM OPTaHOM JEep)KaBH 1 MOXKe OyTH YCYHCHHH B PE3YJBTaTi BOTYMY
HE/IOBIpH, 1[0 BUHECEHUH UM K€ OpPraHoM. 3a yMOB NPE3UACHTCHKOI AEMOKpaTii piBHOCHIBHOTO ILIAXY
BUXO/Yy 3 TYIHKa B BiIHOCHMHAX M) 3aKOHOJIaBUOIO Ta BUKOHABYMMH BIIJ0I0 HE Ma€ 4depes3 Te, LIO Ii1aBa
Jiep)KaBl OTPHMYE CBOIO MOCaJy HE3aJIe)KHO B XOJI OKpeMUX BHOOpPiB. TakUM YHMHOM, MapiaMEeHTApH3IMY
XapaKTepHA THYUYKICTh, a MMPE3UACHTCHKIN (popMi TIpaBITiHHS — KOPCTKICTb.

TpeTtboro MozeIIo peciyOmiKy, a 0TKe, i MOJEIUIIO 3alpOBaPKEHHSI OJUTY AepP>KaBHOI BIaaH, €
3Mimana ¢opMa mpaBaiHHS. Y 3MIlIAHUX CHCTEMaX, HE3aJeKHO BiJ KiJIBKICHOTO 1 SKICHOI'O 3MiIllyBaHHS
€JIEMEHTIB TapJIAMCHTAPU3My Ta TMPE3UACHTAII3MY, IOBHOBAKCHHsS TIPE3UICHTa B CHCTEMI OpPTaHiB
nepkaBHOI Biagu abo B3araji 4YiTKO HE BH3HAYa€ThCs, ab0 JIMIIE MEepeNidyroThbcs KOHKPETHI HOTro
MOBHOBa)KEHHA. SIK MpaBMIlo, MPE3UJCHT BUCTYIAE K TJIaBa JACpKaBH, ane He € 0e3MnocepeHiM TOI0BOIO
BHKOHABYOi BIaJIH.

l'onoBHa BiAMIHHICTB BiJ HapiIaMeHTCHKOI PECIyOJIiKM MOJISITaE B TOMY, 10 HaIiBIIPE3UACHTCHKUI
PEKUM YacTillle ae MPe3uJeHTY MPaBO PO3MYCKATH MapjaMeHT Ha BIACHUI pO3Cy.l Ta HaBITh BiANIPABIATH
KaOiHeT y BIJICTaBKY.

KnacuyHuM MpHKIAJIOM TpEe3UICHTCHKO-IapIaMeHTChkoi (Gopmu mpaBiinHa € Dpaniis, jae B
OCHOBY (hpaHITy3bKOi 3MIIlIaHOI PECITyOJIiKY JIATIM HOBOBBECHHSI, SIKI HAJAIOTh 11 BIACHUX THUIIOJOTIYHUX
XapaKTEPUCTHK. A BOHHU TaKi:

1. Knacuyamii 1 KOPCTKHHA PO3MOMIJT TPUEAWHOI BIATU TICPEOCMHUCICHO Ta 3aMIHEHO HOBHM
MEPepo3NOiIOM BIaJHUX MOBHOBAKEHb B KOPHUCTh 3HAYHOTO TOCHJICHHS IHCTUTYTY Mpe3HuIeHTa Ta
BUKOHABYOI BIagu — ypsady i mpem'ep-miHictpa. CTpyKTypH 1 QyHKIIl IMX 1HCTHTYTIB, 3BUYAHO, YITKO 1
pO30ipJIMBO PO3MEKOBAHI.

2. YinpHe Micle B CHCTeMi MpaBliHHA 3aiiMae iHCTUTYT mpe3ugeHra. [IpesuneHT oOmpaeTbes
BCCHAPOJHHM EIIEKTOPaTOM. VIOMy HaJarOThesl IIMPOKi IHCTHTYMiHHI Ta OCOGHMCTI MOBHOBAXEHHS, SKi

! peters, B.G. (2000Fomparative Politics: Theory and Methodsew York: New York University Press.
% Ilur. 3a : Siaroff, A. (2003). Comparative presidencie itadequacy of the presidential, semi-presidential
and parliamentary distinctioiuropean Journal of Political Research, vol. 287-312.
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BUTIKAIOTh i3 BCEHAPOJHOrO MaHAATy (AHAIOTIYHOTO J0 MaHAaTy mnapiameHty). [Ipe3uieHT € riaBoro
JICpIKaBH, ajiec He € OJHOYACHO IJIaBOIO YPSAY, SK 1€ € Y IPE3UACHTChKIN (GopMi MpaBIIiHH.

Bin rapanT mpaB i ¢cB0oOO TpOMaISTHUHA, IEP’KAaBHOTO CYBEPEHITETY, HE3JIC)KHOCTI, HaIllOHAIBHOI
HETIOBTOPHOCTI.

3. [HCTUTYT mpe3ueHTa, mapiIaMeHT 1 BUKOHaBYa Biaaa (IpeM'ep-MiHiCTp, paja MiHICTpiB, KabiHeT
MIHICTpIB) € MiXK COOOIO CITiB3aJIEKHUMHU.

4. HeoOximHOIO 0a3010 MIATPUMKHA IIPEeM €pP-MIiHICTpa, WOTO IHCTUTYMIMHWX ITOBHOBAXEHBL 1
MOJIITUKU € TapJIaMEHT, SKOMY BiH € MiJ3BITHUH 1 MiIKOHTPOJLHUH, i 0€3 NOBipH SKOTO, BiH i KaOiHET
MIHICTPIB, HE MOXKYTh OYTH Hi€37aTHUMH.

5. HeoOXigHOW0 MEPEeayMOBOIO ISl SKICHOTO (PYHKIIOHYBaHHS MPE3UICHTCHKO-IIAPIaMEHTChKOT
CHCTEMH € HE TUIbKHM HasBHICTb OCOOMCTHX SIKOCTEH Mpe3nAeHTa i MpeM’ ep-MiHICTpa, ajle TaKkoXK Io0pa
CTPYKTYPOBaHICTh 1 BUCOKHI MpodecioHanizM napnamenty. Lle, 3pemroro, € neperyMoBOIO I COPAaBHOTO
(hyHKIIOHYBaHHS OY/Ib-SKOI JEMOKPATHYHOT CUCTEMH MPABITiHHS.

Ak 1 yci iHmi aeMokpaTwyHi (OpMH NpaBIiHHS, 3MillaHAa MOJENb CIPAaBHO 1 HOPMalbHO
CTpalboOBY€ TINBKH 32 YMOB, KOJU T'POMAISHCBKE CYCIIBCTBO SIK CyO'€KT MOJITUYHOI BIagul AOCTaTHBHO
BH3HAYEHE, JOCTATHLO PO3BHHYTE, HAIEKHO CTpyKTypoBaHe. [lompu Iie, BCsKa MOJIITHYHA CHCTEMa
(opMy€eThCS i TaK UM iHAKIIE, CIpaIbOBY€E Ha T crenu(ivHux TpuBaaux (HE3aro3WYEeHUX, iIMITOBAHUX)
TpaguLisX Ti€l YM iHIIOT KpaiHH.

VY Bcix kpainax LlentpanpHoi Ta CxigHoi €Bpomu 30epiraeTbcst pecmyOsikaHchbka (opma
mpaBiIiHHA. B KomHIN 3 MepkaB, ¢ KOMYyHICTHYHHNA PEeKUM CMiB MOHApPXii UM HE JOIYCTUB iX pecTaBpartii
micns [Ipyroi citoBoi BiiiHu (Anbanist, bonrapis, Yropuwna, Pymysis, FOrocnagis), mpoMoHapXiuHi crim
CEpHO3HOTr0 BIUIMBY HE MAaIOTh.

B AnGanii, Yropmau, CioBauyumnu, Yexii yTBepawiacs mapiaMeHTChKa peciryoOiika. Y mmx
KpaiHax TJiaBa JIepXaBH — NPE3UACHT OOMpAaEeThCsl mapiaMeHTOM. [Ipu 3miCHEHHI CBOiX MOBHOBAXXEHb
MPE3UJCHT 3a3BMYail MOB'SI3aHUK TO3ULIEI0 YpsAY, IO CIHPAETHCS HAa MIATPUMKY OiJBIIOCTI IEmyTaTiB
HIDKHBOT (200 €aMHOI) majaté mapiameHty. 1[(o0 manaty mpe3usieHT MOKe PO3MYCTUTH Y BCTAHOBICHHX
KOHCTHTYIIIEI0 BUMAAKAX 1 MPU3HAYNTH HOBI BHOOpW. Po3myck, sk mpaBmio, OyBae HEOOXiTHWH, KOJIU
nayiata BUSIBIISIETBCS HE B 3MO031 chOpMYBaTH ypsi, ajie iHOJl JOMYCKAETHCS 1 B iHIIMX BHUIMAAKAX yPsIOBOI
KpH3H.

Ipesungentcekoi pecrybmiku B unctomy Burisai (sx y CIIIA, ne o6upaeMuii HAPOIOM MPE3UICHT €
TJIABOI0 BUKOHABYOI Biamu) B KkpaiHax IlentpampHoi Ta Cximnol €Bpomu Hemae. OpHak 3MimiaHi
pecnyOiiKy, M0 TOEJHYIOTh O3HAKW 1 MHapllaMEeHTapHOi, 1 MpPe3UIeHTChKOI (MPe3nuACHT OOMpPAETHCS
HapoIIoM, aje ypsAn B Ti 4m 1HIIH Mipi BIAMOBiZaIRHUN Tepen mapiaMeHTOM abo HWOro HIKHBOIO
MaJIaTor0), JOCUTh pisHOMaHITHI. YacThHa 3 HUX (DYHKIIOHYIOTh Ha YMOBaX MapiaMEHTCHKUX JIEMOKpaTii
(manpuknan, B bonrapii, CiioBeHil) : Ipe3uIeHT CaMOCTIHHO 3IMCHIOE (DYHKIIIT ITIaBH JEpKaBH, B IOTOYHE
VIIpaBIIiHHSA HE BTPyYaeThCs i gopydae (GopMyBaHHS ypsAmy Jifepy mapTii (koairmii) mapiaMeHTCHKOT
OLTBIIIOCTI, SIKa JAJIEKO HE 3aBXKIU TOTPUMYETHCS TIi€l K MOJITUIHOI OpieHTAIl, IO 1 Ipe3uaeHT. B iHmmx
smimanux pecryOmikax ([Tombmia, PymyHis) npeswaeHTH, Mano BTPYYalOUUCh Y CHpPaBH HOTOYHOL
aZMiHicTpamii, MaroTh BUPIIIANIBGHUI BIUIMB Ha YpAAOBY MOJNITHKY. barato mo TyT, 3po3yMijo, 3aleXHTh
BiJI OCOOHMCTOCTI Ta aBTOPHUTETY MPE3UACHTA, a TAKOXK Bij MOJITHIHOI 1 IPABOBOi KYJIBTYPH CYCITIIILCTBA,
HOT0 TOTOBHOCTI CIIiTyBaTH «IpaBIJIaM TPU», BCTAHOBJICHUM KOHCTUTYIII€IO.

TakuM YHMHOM, KOHIICHIIiS TOIUTY BIaau 3a OyIb-sIKOI MOJEIN JepKaBU BUKITIOYAE 13071hOBaHICTh
TIIOK Biagu. €OHICTE JAEpXKaBHOI BIIATW TPH HEOOXIMHOMY PO3MEXKYBaHHI ii TUIOK TIOPOIKYE
TIePEIUICTCHHSI IeIKUX CJIEMEHTIB, X B3a€MOJIII0, B3a€EMO3AJICKHICTh, B3AEMOIIPOHUKHEHHS, 110 BTUICHO Y
KOHIIETII[iT CHCTEMHU CTPUMYBaHb 1 IPOTHBAT.

[cHYTOTH pi3HI TOYKH 30py HA CITIBBITHOIICHHS KOHIICIINII TOIUTY BIaAd Ta CHCTEMH CTPUMYBaHb
ta npotusar. O. JIeBaHYyK BBaXae, 110 Y CYYacHY €MOXY MPUHIIHUIT PO3MOJIUTY BIIAJH HE JIi€ aBTOMATUIHO :
BiH moTpeOye 3aco0iB 3a0e3MedyeHHs] y BUIJISAI TMEBHUX NPABOBHUX TapaHTid 1 MeXaHi3MiB, CHCTEMHU
cTpuMyBaHb i mpotuBar’. P. MapTHHIOK 3a3HAuae, IO IPUHIMI PO3NONLTY BIAAM € IMIIE OJHHUM i3
MTOJITHKO-TIPABOBUX  3ac00iB  oOMexeHHs Biaaau. CyTTEBO OOMEXYIOYM MOMJIHMBOCTI BHUHHUKHCHHS
aBTOPUTAPHOIO MPAaBJIiHHA, TOBHOIO MIpPOIO BiH «CHPAalbOBYE» SIK MEXaHi3M CTPHUMYBaHb i MPOTHBAr y
Jep>KaBHOMY BJIaIapIOBaHHI JIMIIE B CYCIINbCTBI 3 BUCOKOIO TOJIITUYHOIO 1 MTPaBOBOIO KYJIBTYPOIO, 32 YMOB

! Jlepanuyk, O.M. (2008).IIpuHiun po3noainy aepxaBHOi Blamu. Bicuuk Xmensnuybko2o incmumymy
ynpagninua ma npasa, 6, 20.
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CTabinbHOT MOMITHYHOT CHCTEMH, e(peKTHBHOTO ()YHKIIOHYBAHHS EKOHOMIKH

[pote, B. CorpuH BBaXkae CHCTEMY CTPUMYBaHb 1 MPOTHBAT SIK JIOTIOBHEHHS JI0 MPHHIUITY TOJLTY
BIIa¥, 3 HACTYIMHHUX 3MCHIICHHSAM WOTO poJli B CHCTeMi €(QEKTHBHOTO (PYHKIIIOHYBaHHS MEXaHI3MY
nepxaBHoi Bagu’. CydacHiCTh X JOBOAUTE, MO e(peKTUBHICTH 3/IilICHEHHS BIaIH B AepKaBaxX He CTiIBKH
3aJIeKUTh BiJ KOH(Irypamii BIaJgHUX IHCTUTYTIB, CKUIBKM BiJ Hi€BOi CHCTEMH CTPHMYBaHb Ta MPOTHBAT
Mk HUMHU. A. MimuH, A. ['eoprima BKaszyroTh, IO caMe IOMOBHEHHS KJIACHYHOI TEOpil pO3MOALTY BIIa
CHUCTEMOIO CTPUMYyBaHb 1 IPOTHBAr CHPABWIO BHPIMIAIBHUA BIUIUB Yy CIpaBi IMEPETBOPEHHS Teopil
PO3MOiTy BIaj Y BiAMOBIIHMIT KOHCTUTYIIHI IPUHLUIT.

Cepen HayKOBIIIB iICHYIOTh Pi3HI TOYKH 30py MO0 TOHSITTS CHUCTEMH CTPHMYBaHb 1 NPOTHBAT,
30kpema B. Pebkano, M. JlorynoBa, B.IllaxoBa maioTh HACTyITHE BH3HAYCHHS CHCTEMH CTPUMYBaHB 1
npotuBar : «CucremMa CTpUMYBaHb 1 MPOTUBAr — L€ B3aEMOJis 1 B3aEMHHUI KOHTPOJb MiXK HE3aJCKHUMU
riJIKaM¥ BJIaJiv, IPU3HAYEHA HE JOIyCKAaTH MOPYIICHHS HUMHU 3aKOHY 1 3[1HICHIOBATH B3a€EMOBITHOCHHU MiX
HUMH Ha 3acajax piBHOCTI mepes 3akoHoM»'. B. IIlamoBasn BU3HAYAE CHCTEMY CTPHMYBAHb i IIPOTHBAr K
KOHCTHTYIIIfHO BH3HAYCHI KOMIICTCHIIIHI B3a€MO3B SI3KM JICP)KaBHUX OpraHiB (Hacammepel, BHUIIUX
OpraHiB JiepyaBy) B KOHTEKCTI IPHHLUITY PO3MOLTY BIa .

Haif0inpI mOMmMpeHnMH TIX0aMU 0 PO3YMIHHS ITOHSTTS CHCTEMH CTPUMYBaHBL 1 IPOTHUBAr €
IHCTUTYIIOHATFHUN Ta cHCTeMHWHA. Ha OCHOBI 1HCTHUTYIIOHAJIBHOTO TMIAXOAY 3MIMCHIOETHCS aHadi3 Ta
BUSIBJIICHHSI OCHOBHUX 1HCTUTYTIB IaHOi CHCTEMHM Ta aHajli3 iX B3a€MO3B’s3KiB. 3a TaKOro MiAXOy CUCTEMa
CTPUMYBaHb Ta MPOTUBAT HAOMpae BUTIISAAY MTEBHOI CHCTEMH 1HCTHTYTIB, IO PETYIIIOI0ThH B3aEMOBITHOCUHHI
MDK PI3HUMH TOJITHIHUMH iHCTUTYyTaMH. CHCTEMHUH METOM TIyMA4YUTh CHCTEMY CTPUMYBaHb 1 POTHBAT,
K TIEBHY CHUCTEMY B3a€MOIIOB’ SI3aHUX €JEMEHTIB, MOOAWHOKI €JEeMEHTH fKOI He 3J4aTHi 3a0e3neunTH
OajlaHC BJIaay B CHCTEMI.

CyTHICTIO MEXaHI3My CTPUMYBaHb 1 IPOTUBAr € YCYHEHHs y3yprarii BIaad OIHIE0 13 T1JIOK, IO
BUPAXA€ETHCS Y HACTYITHOMY (pOpMyJIIOBaHHI: Ha OyAb-sKy crpoOy OyIb-sKOi TUIKK BIagu mepedpaTH Ha
ceOe ¢QyHKUIT Ta TOBHOB)KEHHS 1HIIOI T'JIKK OCTAaHHS Ma€ 3aKOHOJABUO 3aKpilICHI MEXaHi3MH MPOTHII1
XK 10 yCYHEHHs y3ypriaTopa 3 AepiKaBHOi mocamu’. IIpH IbOMy KOIHA 3 TiTOK ACPKABHOI BIAIH, SIKA
BTLJIIO€ BIAMOBIAHY (YHKIIFO, HE Ma€ MPIOPUTETY LIOI0 1HIIIKX.

OTxe, KOHLEMLis CTpUMyBaHb 1 MPOTHBAr mnepeadavyae piBHICTh MK TiIKaMu BIajad, sKa
3a0e3meuyeThCsl IMUTICHOIO CHCTEMOIO B3aEMOIl pI3HHX 11 eJeMeHTIB. BakiWBO MiIKPECTUTH, IO
OpUINYIHA PIBHICTH 3aKOHOAABYO1, BHKOHABYOI Ta CyI0BO1 BJIaj] TOSCHIOETHCS B MEXKaxX TEOPil MOALTY BiIa
TUM, IO JepKaBHI OpPraHu HE € HOCISIMH BJIJH, a JIMIIE TIOBHOBa)KEHb, TOMY Hi OAMH 3 HUX HE MOXe OyTu
BUPA3HUKOM BOJIi HApOAy fK il €ANHOTO JpKepesa. BupasHukoM Takoi BoJli BOHM MOXYTh OyTH BCi pa3oM i
PIBHOIO MipOIO B MEXaX 3aKOHY .

IIpore ciim 3a3HauuMTH, 110 B yMOBaX (YHKIIOHYBaHHS CydacHMX (OpM MpaBIiHHS IIOBHA
piBHOBara TiJIOK BIQJH € iJIealioM, TOMY OUTBII IOIUIEHUM € BXXKHBAHHS TEPMiHY «IHHAMIYHA PiIBHOBara»,
sIKa JIOTyCcKae nucOanaHc TUTOK BIagd B MeEXKaxX, BU3HAUCHUX KOHCTHTYIli€o. /[nHaMiuyHa piBHOBara He
repeadavae IpiopUTET OTHIET 13 TUTOK JSP’KaBHOI BIIATH HAJ iHITUMH, a TUTBKH 3aKPIIUICHHS PO3ITHPEHOTO
00cCsry MOBHOB&)KEHb NaHOI TUIKM BIaAW B KOHCTUTYLIi BiANOBiAHOI AepxaBu. JlaHe MONOXXEHHS He
nepeabdadae OOMEXKEHHS IHCTUTYLIMHUX CHOCOOIB BIUIMBY TUIOK JAEP)KaBHOI BiIag, TOOTO HE TO3BOJIIE
3MEHIIICHHSI KiIJTBKOCTI €JIEMEHTIB CHCTEMH CTPUMYBAHb 1 IIPOTHBAT.

Peamizawisi cucteMu CTpUMYyBaHb 1 IPOTHUBAr MOB S3y€TbCS 3 HEOOXIAHICTIO HE JIMIIE 3aMO0IrTH

! Maptuniok, P.C. (2007).Peanizayis npunyuny noodiny é1adu 6 Cy4acHitl Yxpaiui: nosimuxko-npagosuti anaiis.
Ocrtpor: Bun-Bo HarionansHoro yHiBepcurety «OcTpo3bKa akauemis», 75-76.

2 CorpuH, B.B. BerBu rocynapcreennoit Biactu B CILIA: sBomtonusi, B3auMoA€HCTBHE, COIEPHUYECTBO.
<www.ecsocman.edu.ru/images/pubs/2003/11/19/00@H/3006sOGRIN.pdf>.

3 Ponwsnk, 3., Tanarox, H. (2002).Aominicmpamusna peghopma: ne30ilicHeni Mpii ma mpadeni MONCIUBOCHIL.
Ak 3Haumu KOHCMPYKMUSHUL WLISAX O peani3ayii OCHOBHUX KOMNOHEHMI6 aOMIHICMpamusHoi peghopmu?
Kwuis: Mineniym.

* Pebkano, B.A., lllaxos, B.A., Adowin, E. A. (ta in.) (2008).Cucmema cmpumysans i npomusaz ycepi
0epIACABHO-YNPABTIHCLKUX 8i0HOCUN. HAYK.-MeTO . pek. Kui: HAJTY.

® [ITanoax, B. (2008).CyTHicHI XapaKTepHCTHKH KOHCTHTYII IK OCHOBHOTO 3aKOHY AepkaBu. [Ipaso Vipainu,
10,4-12.

® Mummun, A.A. (2003). KorcTuTymuonHoe (rocy1apcTBeHHOE) paBo 3apyGeskHbIX crpan. 10-e u3d., nepepab. u
oonozn. Mocksa: FOpunuueckuii Jlom «tOcturunpopm».

" Cenion, M. (2003) . KOHCTHTYIiHHIT IPHHIMIT PO3MOLNY BIaj Y KOHTEKCTi OJHOMMEHHOT Teopii. Bichuk
ya4qy, 2,287.
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HaJMIpHIA KOHIIEHTpaIlii BlaaW, a ¥ 3a0e3MeUYuTH CTAOUIBHICTh 1 CTaNiCTh MISUIBHOCTI JIepPIKaBHUX
IHCTUTYTIB, CIYT'YBAaTH JIIMIIIA iX OpraHizaiii Ta 3J1aropKeHOCTI MisSIBHOCTI, TOIOJAHHIO MOKIUBOTO
IIPOTHCTOSIHHS BCEPEIMHI IepKaBHOro MexaHismy'. KoHuemmiss crpuMyBanb i mpoTuBar (yHKI[OHYE Ha
OCHOBI Tpiaau 0a3UCHUX NPHUHLMUIIB CUCTEMH CTPUMYBaHb 1 MPOTHBAr. B3a€MOJil, B3a€MO3AIEKHOCTI Ta
B32€EMOTPOHUKHEHHI TLIOK JIEPKaBHOI BT TH.

Tak, po3moain BIaau He 03HAYAE TaK 3BAHOTO IIOBHOT'O PO3TOLITY> BIIaJl, OCKUIEKH MiXK TUIKaMHU
BlIaAM € TeBHAa au(epeHiiamis Mo OCHOBHMX (DYHKINSNX, 1 Yy BUKOHAHHI OCHOBHOI'O 3aBJaHHS IEPIIICTh
HAJICKUTh TiH, sKa MPU3HAYCHA IS IHOTO, MPOTE, OOMEXKCHHS 3IHCHIOETHCS B IEPINY Yepry Tak, 1100
JKOJIHA 3 TIJIOK BJIaJy He Morja (pyHKIIIOHYBATH IO CyTi 0e3 CHpUAHHS 1HIIOI. [10 IPUHIMIIOBUX MUTAHHAX
Jep’KaBHOI TIONITHKM BCI TUIKM BIaAW IMOBHHHI [iSITH TOTO/KEHO, 1HAKIIE HEMOXJIMBO YIIPABIATH
CYCIiJIBCTBOM.

Cucrema CcTpuMyBaHb i TPOTHBAr ()aKTUYHO HE MOXKE ICHyBaTH O3 B3a€MO3aJICKHOCTI TLIOK
Biaaau. Tak, 4acTWHA 13 CTPUMYyBaHb 1 MPOTHUBAr (JAaKTUYHO CTABHTh Y IEBHY 3aJIC)KHICTh 3I1HCHCHHS
3aKOHOJABYOi BNAAM BiJ MO3WLII OpraHiB, (YHKUIOHANIBHO BIAHECEHMX IO IHIIMX Taily3ed Aep>KaBHOI
Bnagu. Jns Toro, mo0 KOJaHA 3 TUIOK BJagd HE MOIJIA JOMIHYBaTH HaJ| iHIIUMHU 1 3amoOiraHHs
3MOBXMBAaHHSAM BJA/0I0, KOKHA TiUJTKa BJaaW MOBHWHHA Oyia 3MiMCHIOBATH YaCTHHY CBOIX MOBHOBa)XEHb
CIIUIBHO 3 iHIIMMHM BragaMu’. 3alCKHICTh OHI€l TIIKM BIIaM Bl MO3MIi iHIIOT y CBOIH OCHOBI CTBOPIOE
MEXaHi3M CIIBIpalli i B3a€EMO3aJICKHOCTI, IO 3a0e3Meuye MeXaHi3M KOHTPOJI 3a JisIMH JICPIKaBHUX
OpraHiB.

B3aeMONpOHWKHEHHS TUIOK BIAAu BUCTyHAaE SIK Hale()EKTUBHIMNN TPHHIWIT 3armoOiraHHs
y3yprauii Buaau, OCKiIbKH cripoba onHi€eT 13 TIJIOK 3aXOMUTH Baxy CIIPUYMHIOE PEaKLilo 1HIIOT T1IKK Ha i
nii. BrpyuanHsa opsiei rinku Bnaau y chepy KOMIETEHUIi iHIIOI HE CHiA pO3risIaTH SIK MOPYLICHHS
MPUHLWITY TOAUTY BJIaad, TOMY IIO JaHe MOPYHMIEHHS Ma€ THMYACOBHU XapaKTep i HOCHUTHh BUKIIOYHO
MO3UTUBHHUNA HACTIIOK, OCKINBKH 3amo0irae y3ypnauii Biaagu. @akT MOKIMBOCTI BTPyYaHHS OJHOTO OpPraHy
JICpKaBHOI BJIaJI B KOMIIETCHITIO 1HIIOTO 3a0€31euye JOCUTh €(DEKTUBHY MPEBEHTHBHY JIifO0.

AHami3youn 3aKkpilieHi MeXaHi3MH KOHTPOJII0 1 OajaHCy B CydacHHX KOHCTHUTYIISX KpaiH
HentpanpHoi Ta CximHoi €BpomH, Cif BII3HAYXTH, MO0 JAHWA MEXaHI3M BTUTIOETHCS Y HE3ICKHOMY
CaMOCTIHHOMY TONITUKO-IPaBOBOMY CTaTyCl TiOK JIepXaBHOI BIaJu Ta CUCTEMi OOMEXKEHHUX IOJIITHKO-
IOPUAMYHUX 3aC00IB BTPYYaHHS OJHIET TIIKK BIaU Y chepy KOMITETSHIIIT 1HIIIOT.

CaMOCTiIifHMI TIOTMITHKO-TIPABOBHMA CTaTyC BHIIMX OpPTraHiB JepKaBHOI Biagu 3a0e3MedyeThCs
PO3MOJIIIOM KOMIIETEHIIII Ha OCHOBI KOHIICTIIi MOMITY BJIaAUd MDK TUIKaMW BIIaau, M0 3a0e3rnedye
CTBOPCHHSI KOMITJICKCHOI CHCTEMH BIIACHUX IOBHOBa)XCHb OPraHIB JACPKABHOI BIIaU HEOOXiTHUX IS
MOXJIMBOCTI aBTOHOMHOTO CaMOCTIMHOTO BHWKOHAHHS TIOCTaBJICHHWX IIEpell HUMH 3aBAaHb 1 (YHKIIN
nepkaBu. CaMOCTIMHHI CTaTyc TiJOK BiIaaW 3a0€3MEdyeThCS TaKOX PI3HUMH CIIOCOO0aMH  IXHBOTO
(hopMyBaHHS Ta CTPOKaMH MMOBHOBAXXEHb. 3MiHa KOH(ITrypalii MoJiTHYHUX CHJI BHACTIIOK Pi3HUX TEPMiHIB
MMOBHOBAXEHb TUIOK BJIaM HATa€ MOKIIMBICTH OJHOYACHOTO TiepeOyBaHHS HA YOI JEp>KaBHOI BiIamu
MIOJITHYHUAX TApTIA 3 PI3HUMH 1ICONOTIYHUMH TTO3HINISIMH, IO TOCHIIOE B3a€EMHHHA KOHTPOIb TLIOK
JIEpKaBHOI BIAJIH.

Haii0inpm nieBuM crocoOoM 3amo0iraHHs y3ypramii Blagu CUCTEMH CTPUMYBaHb 1 MPOTHUBAr €
IOpUAMYHI 3ac00M BTpydYaHHS OXHIEI TUIKM Biaau y cdepy KommereHIli iHmoi. [laHe BTpydyaHHS HE
PO3TISAAETHCS SIK MOPYIICHHS MPUHIIAITY MOITY BJIaU, OCKLUIBKH METOI HOTO 3aCTOCYBaHHS € YCYHEHHS
oOcTaBUH y3ypraiii BiaJy Ta 3amo0iraHHs aBTOPUTAPHUM TEHJCHIIISIM Ccepell TiIOK Biagu. SIk 3a3Havae
A. MimuH, «caM TpUHITUN TTOAUTY BIIaTH Tepeadadae MEeBHUH CTaH HANMPYTH MiXK TUTKAaMW BIIAIA IS
IiATPUMKHM PiBHOBATH BCi€l CHCTeMU»®, TOOTO MPHHLIKI MOILTY BIIA/H [IEPBUHHO Iepenbadac edheKTHBHHUIA
MeXaHi3MH BIUIMBY OJIHI€I TiNKM BIAAM Ha IHIIY, IO PEANI3YETHCS y €EMEHTaX CHCTEMU CTPUMYBaHb i
MIPOTHUBAT.

IlpakTka peamizailii CHICTEMH CTPHUMYBaHb 1 MPOTHBAr 3acBigdye (DakT 3aIEKHOCTI MEXaHIZMY
KOHTPOJIO 1 0ajaHcy HE TUNBKH Bi IOPUIMYHO 3aKPIIUIEHUX Y KOHCTUTYILISIX Ta iHIIMX MPaBOBHX aKTax
CJICMCHTIB JJAHOTO MEXaHi3My, a BiJl YMHHUKIB HSIOPUIUIHOTO XapaKTepy, 0 SKHUX CJiJ BITHECTH XapaKTep

! Cano, I.C. (2009).MexaHi3sMu CTPEMYBaHb i IPOTHBAT Y TIOJITHYHHUX crcTeMax kpai €C ta B YKpaiHi.
HamioHanbHuit iHCTUTYT CTpaTEriyHuX A0CiKeHb. Cmpameziuni npiopumemu, 2(11),65.

? dpuupkwit, 10.0. Cuctema CTpUMYBaHb Ta IPOTHBAT SIK 3aCi6 opraisaiii Ta (GyHKIIOHYBAHHS AepKaBHOL
Biaau B Ykpaini. <http://radnuk.info/statti/249-tioriua-gov/148@811-01-19-03-07-44.html>.

¥ Mummun, A.A. (2003) Korcturymuonsoe (rocy1apcTBeHHOE) paBo 3apyGeskHbIX crpan. 10-e u30., nepepat. u
oonozn. Mocksa: FOpunnueckuit Jlom «tOcturnpopm», 287.
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Ta OCOOJMBOCTI MOJITHYHOI CHUCTEMH, PiBEHb IMPABOCBIIOMOCTI TPOMajsiH, CTaH EKOHOMIYHOi CHCTEMH
nepkaBu Ta iHII YMHHUKH. [linTBep/pkeHHsM naHoro ¢akty TBepmKHHSA M. [[roBepke mpo Te, IO
peaTbHU PO3MOALT BN € PE3yIbTATOM B3a€MOIi1 TAPTIHHOI CHCTEMH 1 KOHCTUTYIIIHHAX HOPM.

Buxonsuu i3 BHIIEHABEJECHOIO, CHUCTEMa CTPUMYBaHb 1 MPOTHBAr € CIOcOOOM opraHizamii
B3a€MOJil BHIIMX OpraHiB Jep>KaBHOI Biagu, WO mependadae (YHKLUIOHYBaHHS LUTICHOI CHCTEMH
B3a€EMOIIOB’ SI3aHUX KOHCTUTYIIHHO-TIPABOBUX Ta IIOJITHKO-NIPABOBUX 1HCTHTYTIB, SKi 3a0€3MeuyioTh
B33a€EMOJIII0, B32EMO3AJICKHICTh, B3AEMONPOHUKHEHHSI MOBHOBXKEHb TUIOK JICPXKABHOI BIAJIH, 3 METOI X
YPpiIBHOBaXEHHSI, B3Aa€EMOCTPHMYBAHHS Ta CTBOPEHHS JIEBOTO MEXaHi3My 3alo0iraHHs y3yprauii Jep>kaBHOi
BJIAJH, III0 ¥ CBOIO UEPry TapaHTye MOTPUMAHHS OCHOBHHX IIpaB Ta CBOOO JIFOJICH, a TaKOXK CTaOUIBHICTh
Ta e()eKTUBHICTh MEXaHI3My Jep KaBHOI BJaIu.

Koxxkna 3 mMozeneil JeMOKpaTHYHHX peciyONiK — Mpe3uIeHTChKa, MapjaMeHTChKa Ta 3MilllaHa —
MalOTh BJAacHy KOH(QIrypamiro BIaJHUX I1HCTUTYTIB Ta TIE€peNiK BaXKeliB Ta IHCTPYMEHTIB CHCTEMHU
CTPUMYBaHb Ta MIPOTHBAT, SIKi JOTIOMAraroTh JOTPUMYBATHCS €THOCTI BIIAJIH.

OTxe, OpUHOUN TOAIY BJIagd € OCHOBHHUM KOHIENTYalIbHUM MPHHIUIIOM 100yI0BU
JeMOKPaTUYHOI CHCTEMH B[y, PO LIO0 CBiTYaTh HACTYIHI TBEPAKECHHS:

[Mo-neprre, MPUHIMIT PO3MOAUTY BIIaJ BU3HAETHCS BUXIIHAM IOJIOXKCHHSM, KU JIOMYyCKaE camy
MOXIMBICTh TTOOYZOBH CHUCTEMH BJIQJH, aJKE TiUIBKU 32 YMOB IOITY ISP KaBHOI BIaJM HA PiBHOIPABHI,
CaMOCTiHHI Ta BOJHOYAC B3AEMO3AJCKHI TUIKM BIAIHM, 3 SABISETHCS MIATPYHTS s iAeHTHDIKAIIH
CTPYKTYPHHX €JEMEHTIB TaKOi CHCTEMH — BJIATHUX IHCTHTYIH, HAJUICHUX TTOBHOBAKCHHSMH MO0
3MiCHEHHS NIeBHUX (YHKIIIN 1epKaBu (IapJaMeHT, ypsi, MPE3uACHT, CyI).

[lo-gpyre, momin Biaagy B MeXKax CydyacHOI MOJIITUYHOI HAYKHW OTPHUMaB CTaTyC TEOpii Ta MOXKe
PO3TIIAOATHCS B TPHOX ACTEKTaX: 11€0JOTiYHOMY, HAYKOBOMY Ta MpakTH4HOMY. HeoOxinHO 3a3Ha4ynTH, 1110
TIepIri JBa aCIeKTH EBONIOIIAHO BiAOyBalMCsAd Ha TEpPeHAX IEPEBAXKHO €BPONEHCHKOTO IMPOCTOPY, IO
MoB’si3aHO OyJl0 3 TpaHCQOpMAL€0 MOMITHYHHX PEKUMIB, CHCTEM BIaad B CTapoMy CBITI Ta
CTBEP/KCHHSM i7eaniB MpaBiiHHS HOBOi Oypikyasii. HailOinpmuii BHECOK y TEOpil0 JAHOTO MPUHLHUILY
BHecu eBporneiii k. JIokk, I11.-JI. Monreck’e, XK.-XK. Pycco, M. Terenb Ta inmi mocmizauku. Tpers
XBWJISL IEMOKpaTH3allii, Ska Ipu3Beia 10 MOSBU MOJIOANX JeMokpaTiii B LlerrpanpHiit Ta Cxigniit €Bporri,
Jana MOLITOBX ISl MOAAJIBIIOr0 PO3BUTKY CHCTEMH 3HaHb Ta YSBJICHb MPO IMOMIN BIagd B KpaiHax, sKi
MIePEXOATh BiJl aBTOPUTAPH3MY K JIEMOKpATIi.

ITo-Tpere, mpuHIUT MOAUTY BJIamU Tepemdadac 0O0OB’ SI3KOBICTH ITOITHKO-TIPABOBHX yYMOB HOTO
3aCTOCYBaHHS B TIPakTHLI Cy4acHMX KpaiH. Jlo TakuxX YMOB MOTPAIUISIOTh HEOOXiOHICTh BU3HAHHS
JEeMOKPaTUYHOT'O CIIOCO0Y MPAaBIiHHS Ta KOHCTUTYLIHHOTO 3aKPIlJICHHS! PO3NOALUTY BJIaJHHX HOBHOBaXCHb
MDK PI3HUMH 1HCTHUTYIISIMH BJIaJ¥, a TAKOXX TapaHTIH MO0 iX MTOTPUMAaHHS BCiMa YYaCHHKAMHU BJIATHUX
BIIHOCHH B CYCITIIBCTBI.

[lo-yerBepre, Ha BHUOIp KOH]irypamii BIagHUX IHCTUTYTIB B CHUCTEMi BiIaid, MOOyAOBaHidH Ha
3acaJax po3MOAUTY BIAIW 3aJIEKUTh BiJ 0araTb0X YMHHHUKIB, cepell SKUX HaHOUTBIT BaroMUM BBaXKalOTh
(dhopMy MpaBIiHHS Ta THIT MOJITHYHOTO PEKHUMY, V BIIMIOBITHOCTI 10 SKUX BHAUISIOTH TPH MOJIEINI BIIaTHUX
CHCTEM — TMapiaMeHTCBbKY, MPEe3UICHTChKY Ta 3Mimany. B kpainax Llentpanpnoi Ta CxigHoi €Bpomu
HaOLIBLIOTO TOIIMpPEHHS OTpUMalia caMe 3MilllaHA MOJENb BIAIHUX CHCTEM, MIO MOSCHIOETHCS
MIePEXiTHUM XapaKTEPOM caMoi MOJIETI, a TAKOXK MOJITHIHUMH 00CTaBHHAMH, TIOB’ I3aHUMH 3 TIEPEX0I0M
CYCHIJIBCTB BiJl aBTOPUTAPH3MY O AEMOKPATIi.

[lo-i’ aire, 3acTOCYBaHHA NMPUHLWIY IMOMUTY BIaad HA CaMOCTiIHHI TiTKKM BIaad, KOXHY 3 SKHX
YOCOOJIOE CIIeIiaThbHO CTBOPEHUHN opraH Biaaw, GopMye JUINE OpraHI3amMiWHWA IH3aiiH JEMOKPATHIHO
noOy/JIOBaHMX CHCTEM BIaJW, OJHAK He 3a0e3nedye €NHICTh BIaad, [0 € TOJOBHUM 3aBIaHHIM
cycmiabCcTBa. [[Jisi BCTAHOBJICHHS B3a€MO3aJICKHOCTI MK BIIQJIHUMHU IHCTUTYIIISIMU TIOJITHYHA HayKa Ta
MPaKTUKa MPOTIOHYE 3aCTOCOBYBATH CHUCTEMY CTPHMYBaHb Ta MPOTHBAr, Ky BIepiie 3amnporonysas I1I.-
JI. MoHTecK’ €, 0THaK 3HAYHO BJOCKOHAJIWB Ta BIIPOBAINB B MOJITHIHY IPakTuKy Jl. MemicoH.

[lo-mocte, cucrema CTpUMYyBaHb Ta MPOTHBAr € HAOOpPOM TEBHUX IHCTPYMEHTIB Ta BaKeNiB
BIUIMBY, SIKHMH MOXYTh HAAUISTHCSA BIAAHI 1HCTUTYWii 3 METOIO BIUIMBY Ha IHII 3a[yls 3amoOiraHHs
y3yprariii Baaau. Bubip THX YW iHIIMX IHCTPYMEHTIB IJIS 3alpPOBAPKCHHS B MPAKTHKY IEBHOI BIIATHOL
CHUCTEMH 3aJIKUTh BiA MOAENl pO3MOALTY Biaja, fAKy JaHa KpaiHa oOupae Ta 3akpilUlloE Ha
KOHCTUTYLIITHOMY piBHi.
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OnekcaHap CKpUNHIOK
IHcmumym depxcasu i npasa im. B.M. Kopeubkozo HAH YKpaiHu

INPUHIOUII HAPOJAHOI'O CYBEPEHITETY
TA MOI'O PEAJII3ALIISI B YMOBAX B3AEMO/III
JAEPKABU I 'POMAJIAHCBKOI'O CYCHIVIBCTBA

Oleksandr Skrypniuk
Koretsky Institute of state and law of National Academy of Sciences of Ukraine

THE PRINCIPLE OF NATIONAL SOVEREIGNTY
AND ITS REALIZATION IN TERMS OF COOPERATION
BETWEEN THE STATE AND CIVIL SOCIETY

The article examines nature and provision of national sovereignty in the context of cooperation
between the state and civil society, and possible models of its implementation. Particular
attention is paid to analysis of social domination and corresponding improvement of relations
between the state and society, and its drawbacks. One of the drawbacks is the loss by state
power of its integral feature - sovereignty. There is a detailed analysis of a parity model and its
biggest compliance with the national sovereignty principle. Other aspects of cooperation
between the state and civil society that are directly related to the principle of national
sovereignty are mentioned as well.

Key words: national sovereignty, a state, civil society, parity model, sovereign power of people,
direct and representative democracy, democracy.

[onsarTss “HaponmHuil cyBepeHiTET’ € OpraHiyHO IIOB'sI3aHMM He Jume 3 0e3mocepeaHbO0
JIEMOKpPATI€I0 Ta BJIACTUBMMHM 1M IHCTHTYTaMH, aji¢ ¥ 3 3arajlbHOI0 CHCTEMOIO B3a€EMOJIl CYCHUIBCTBA 1
Iep’kaBH, KOJU iICHYIOTh peabHI MEXaHI3MH 1 CITOCOOW TIEPEHECEHHsI IHTEPECiB, TParHeHHs 1 BOJII HApPOIy
Ha JepKaBHUU piBeHb. B 1poMy ceHCi Taki MOHATTS AK “HapoX Ta “CyCHUIBCTBO” MOXYTb OyTH
PO3MIISIHYTI SIK TOTOXHI 3 TOYKH 30py TOTO CyO' €KTa, SIKH HUMH OMHUCYETHCS — WIETHCSA MPO CYKYITHICTh
JMONICH, MO TPOKMBAIOTh HA IEBHIH TepuTOpii 1 € 3B'S3aHUMH 3 JECPKABOIO B3aEMHUMH TIpaBaMH 1
0008’ si3kamu. [Ipudomy sk mpaBa, Tak i 000B’SI3KH 10 BiJHONIICHHIO OJMH JO OJHOTO MAlOTh i JepikaBa i
CYCHIJICTBO B 0CO01 OKpeMHUX IpoMajsiH Ta iX opranizauiid. Tomy, XapakTepu3yroun npouec 3a0e3neyeHHs
MIPUHITUITY HApOIHOTO CYBEPEHITETY, ICHYIOTh BCi IJICTAaBH JJIS TOTO, MO0 PO3TIISAATH HOro HE JUIIC B
HOPMAaTUBHOMY 4YH 1HCTUTYLIHHO-IPaBOBOMY acleKTi, aje i B Aemo OUIbII IIUPOKOMY KOHTEKCTI
B3a€MOJI1 IEMOKPATUYHOI Jep>KaBU Ta TPOMAISTHCHKOTO CYCIITLCTBA.

[inkoM OYeBHAHO, IO MOTOPKYIOUHCH 3 TE30I0 MPO HAPOJ SIK JUKEPENo BIAIH, MA THM CaMHUM
puitMaeMo ¥ TIEBHY MOJENb BiIHOCHH MK CYCITUIBCTBOM 1 JEp)KaBOIO, MPH SKiM MOXKIIHMBE, MO-TIEpIIe,
30epekeHHs] HapOJIHOTO CyBepeHiTeTy. ToOTO Hapo. 3aJUIIAETHCS [HKEPETIOM BIlaau MOCTIHHO, a He JIHIIe
MPOTSTOM TIEBHUX MPOMIXKIB yacy. | mo-apyre, peallbHe BTUICHHS BUMOTH HapoJoBiayis. MoBa e mpo
MOJEJTb 1 IPO HASBHICTH JOCTATHIX IMACTaB JUIsl TOTO, MO0 Ka3aTh Mpo Oy/Ib-sAKi YHIBEpCaabHI BIACTUBOCTI
opranizauii i BIOPSIKYBaHHS BiIHOCHH MIX JEP>KaBOIO i CYCIITBCTBOM, MPU SIKUX TPAKTHYHO PEali3yeThes
MPUHIMI HAPOJHOTO CYBEPEHITETY.

BignoBigp Ha 1e 3amUTaHHS € BaXIIMBOIO W aKTyalbHOIO 3 OTJIAMY Ha TE, IO, OMHIEI0 3 Baj
CydJacHOTO eTaIry Jep>KaBHOTO OyAiBHUIITBA B YKpaiHi € Te, IO MepeBakHA KUTBKICTh pedopM 110 IIHOTO
qacy B JIepKaBi BOPOBaKyBaJIUCh JIOKaJIbHO, TOOTO M03a yBarow A0 THX CYMDKHHX Tajly3el, sKi Tak caMo
BHMarajiy BiIIOBIAHOTO pedopmyBaHHs a00 X BiAmOBiAHUX TpaHchopmarliiii. Came TOMy, KaKydH 3apas
PO TapaHTyBaHHS MPHHIUITY HAPOJHOTO CYBEPEHITETY, HE CIIiJI 3BOJUTH BCE JIOCIIKCHHS BHKIIIOYHO JIO
npoOJeMaTHKN BIOCKOHAJICHHSI THX YM IHIIMX acIeKTiB CUCTeMH BHOopdoro mpasa Ykpainu. Jlo peui, mi
nuTaHHs OylIo NeTalbHO HpoaHantizoBano B.Iloropinkom Ta M.Crapsiliuyk'), ao % (yHKUiOHYBaHHS

! Toropinko, B.®., Crasuiitayk, M.I. (pex.) (2003).Bu6opue npaso Vpainu. Kuis: [lapramMeHTCchKe
BHaBHHULITBO.
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OKpEeMHUX TPEJCTABHUIIEKUX OpPTraHiB JEepXaBHOI BIIaM Ta OPTaHiB MICIIEBOIO CaMOBPSIyBaHHS. AJDKE,
HacIpaBIi, mpo0jemMa CTOITh ACIIO MIUpPIIEe — YH MOXKE OyTH TrapaHTOBAaHHM 1 peai30BaHUM TIPUHITAIL
HApOJIHOTO CYBEPEHITeTy 3a YMOB HEJIOPO3BHHYTOTO a00 3K Hec(opMOBAHOTO TPOMAISHCHKOTO
CyCIiIbCTBA?

Ha cporoguimHiii AeHr MOXXHA Ka3aTH MPO iCHYBaHHS TPbOX OCHOBHHX MOJENIEH B3aeMOIil
Jep’kaBu 1 CyCIJIbCTBA. BkmBaroum 3apa3 MOHATTSA “CYCIIUIBCTBO” MH PO3TIIAIAEMO HOTO SIK Cy0’ €KTa-
HOCIST HAPOJIHOTO CYBEPEHITETY, JIBi 3 SKUX MOXYTh OyTH ONMCaHI TMOHATTAM “TOMIHAHTHUX MOJENEH’, a
OCTaHHS — SIK “MOJIE)Ib MAPUTETHOI B3aEMOIIi .

Sk BumMBae 3 camoi Ha3BH, OOWABI “IMOMiHAHTHI Mojeni” mependadaroTh BHIIJICHHS B CHCTEMI
B3a€EMOBITHOCHH “Jiep’kaBa — CYCIIUIBCTBO', SIKOTOCh OJHOTO €JIEMEHTY, SKOMY HAJa€Thcs aOCONIOTHO
NPIOpPUTETHE CTAHOBHIIE. TaKUM EIEMEHTOM MOXKe OyTH UM Aep)kaBa, Yd TPOMAISHCHKE CYCILIbCTBO.
IHakmie kaxxyuw, sIK B MEPIIOMY, TaK i B JPYroMY BHUITaJKy MU MA€EMO CIIPaBY 3 BiTHOIICHHIM TOTJIMHAHHSI
OJTHOTO €JIEMEHTYy IHIINM, 3 TI€I0 JIHMIICHb BIAMIHHICTIO, IO B OJHOMY BHIAJAKYy JAepKaBa IOTJIMHAE
CYCHIJIBCTBO Y OyIb-sIKHiA CHIOCIO, B TOMY YHCIIi 1 perpecuBHO-CUIIOBH, HaB' 13yI04H HOMY CBOIO BOJIIO, a B
1HIIOMY — CYCIIICTBO MOTJIMHAE JiepxKaBy. TpaauliifHo mepiia i3 BU3Ha4eHNX HAaMH MOJIEJICH OMUCYEThCS
SK MOJIeJb TOTANITapHOI a00 aBTOPUTAPHOI JEpiKaBH, TOOTO TakKoi JepiKaBH, IO 3arepedye MPHHIUITN
HAPOIOBIAUIS, 3aKOHHOCT], IPIOPUTETY paB JTIONMHH | TPOMAISHUHA' i IIPH IbOMY BCTAHOBIIIOE KOPCTKI
METOAHM MiAMOPSAKYBaHHS CYCHUIBHUX TOTpeO Aep)KaBHUM iHTepecaM, siKi yocoOIIioe mapTiliHa opraHizawis
TOTATITApHOTO TUITY. [IpH 1TbOMY, KaXKy4dH TIPO a0COIFOTHHIA TOTATITAPHUN MTOPSIIOK, HE CIIiJ IUTyTaTH HOTo
3 TUM TIPaBOBUM IIOPSAKOM, SIKHA BHHHUKA€E B TPaBOBiM geprkasi. [IpWHIMIIOBA BIAMIHHICTH MIX HHUMHU
noJisirae B TOMy, sK 3a3HauaB B.HepcecsHi, mo mpaBoBa AepikaBa BU3HAE Ta 3axXHINae mMpaBa i cBOOOAU
JIOAWHU 1 TPOMAIsHWHA, BEPXOBEHCTBO IMPAaBOBOIO 3aKOHY, a TaKOX OpraHizauilo Ta ()YHKIiOHYBaHHS
CYBEPEHHOT [Iep)KaBHOI BIIA/M HA OCHOBI IPHHLIAITY PO3MOLTY BIIA%, TOII SK “TOTAIITAPHHIT TOPSIOK” Ma€
Ha METi 3alepevyeHHs iHIUBiAyalbHUX TpaB 1 HEPETBOPEHHsI CYCHiJIbCTBA HAa MOHONITHY, >KOPCTKO
KEepOBaHy Macy.

3po3ymMino, MO B yYMOBaX CYLUIRHOTO TOMIHYBaHHS JEp>KaBH HaJ CYCILJILCTBOM A0 Pemorrortii
rigHoCTi, Ko cdepa “BUIBHOTO BOJICBHSBICHHS TPOMAIsH Oyja 3BeleHA MPAKTHYHO M0 HYJIHOBOI
MO3HAYKH, caMe TMOHATTS “HAapOJHUI CyBepeHiTeT” BTpayaB fK CBil MaTepiajbHUH, Tak i (opMaabHHUN
ceHc. MaeTbcsl Ha yBasi ICHYBaHHS TakOro TPOCTOPY, J€ JiepKaBa HE MOXKE KOHTPOJIOBATU IKUTTS
TpOMaJTHAHA 1 HE MOYKE BCTAHOBJIIOBATH HOMY SIK TisTH 1 10 pobutn. ToMy 3apa3, mpoaoBKyIOUH aHaJi3,
0pasy K BUKIIOYUMO 31 chepH HAIIOTo AOCHTIPKEHHS 10 MOZEIb IepKaBHO-CYCIIIBHUX B3a€MOBITHOCHH,
OCKIJIbKH 3a IMX YMOB 3a0e3MeueHHs MPUHIMITY HAPOJHOTO CYBEPEHITETYy HE MPOCTO YCKIAIHIOBAJIOCH, a
B3aralli YHeMOXKIIBITIOBAIOCH.

IIpssMOI0 TIPOTHIICKHICTIO BHINE 3a3HAYCHIA MOIENl € MOAeNb, TaK 3BAaHOTO, “CYCIJIEHOTO
JIOMiHYBaHHs . 3a IMX YMOB, OCHOBHA Bara INepeMillyeThbcsl B OiK CyCIiJbCTBA, a JIepKaBa TIIyMadyUTbCs
BHKJTIOYHO SIK OIWH 3 I1HCTPYMEHTIB 3aI0BOJICHHSI CYCHUIBHUX IOTpeO, SKUHA IIe CYCIIBCTBO MOJXKE
BHKOPHCTOBYBATH Ha BJIACHHUH PO3CYI 1 BIATIOBIMHO /IO BIAacHWUX OakaHb. Ha meprmuit moris, came Takuid
cnoci®é BIAaITYBaHHA B3a€MOBITHOCHMH MDK JEpXKaBOIO 1 CYCHUIBCTBOM SIKHAHOiNbIIe BigmoBigae
MPUHIMIIOB] HAPOTHOTO CYBEPEHITETY, KOJIM HapoJA HE TUIBKM € HOCIEM BEPXOBHOI BIaaH, aje H mpsMo
peaizye ii BiIITOBITHO 10 iICHYIOUHX CYCHUTPHUX MOTpeO. AJjie, Ha HaIly JyMKY, ITOXiIOHWIA BHCHOBOK BCE XK
Taku € nependacHuM. CripaBa B TOMY, IO MOAIOHAa MOJIENIb Hece B cOOi OHY HaA3BUUAHO HeOe3NneuHy
TNOTEHIIlHY 3arpo3y. [i cyTh Hojisrae B ToMy, IO HOAIOHE “PO3YMHEHHs” AepKaBH B CYCIILILCTBI 3arPOKY€E
BTPATOIO TAKOi BIACTHUBOCTI JIePKaBHOI BJIaJIH SIK CYBEPEHITET KOJIH, 3a cioBamu A.I'pasioBchKOrO, Nepkana
BXK€ HE Ma€ HEOOXITHMX BJIAIHUX IMOBHOBAXCHH IS TOTO, MO0 BHU3HAYMTH 1 TapaHTYBaTH CBOOOIY
KOHOTO 4JIeHA CYCITiIbCTRA".

Ilpu 1mbOMY Aep)KaBHHMA CYBEPEHITET € ONHI€I0 3 (pyHIaMEHTANBHUX BIACTUBOCTEH ep’KaBHOI
BiIaxu”, 3allePEUCHHS UM PEAYKIHs SKOI B3araii mo36aBisie HAC MOYIIMBOCTI BECTH MOBY IIPO iHCTHTYTH
nepkaBHOi Biagu. Tomy HeBHWIIpaBaaHe 3alepedeHHs Jep>KaBHOTO CYBEPEHITETy 3 METOI0 IOCHJICHHS
HapOJHOTO CYBEpPEHITETY, HACIPAaBli, BUSBIAETHCS YAMOCH MPSMO MPOTHIICKHUM Bifl TOTO 3MICTY, SKHH

! Myruuckuii, B., Poraues, A. (o1B. pen.) (1997).0chosw: snanuii o 2ocydapemee u npase. Mocksa: Uudpa-M-
Hopwma, 9-10.

2 [Ipasosoe 2ocydapcmeo, nuunocme, sakonnocms (1997).Mocksa: Poccuiickas npasosast akagemus, 15.

® I'panoscxuii, A.J[. (2001).Couunenus. Canxr-TlerepGypr: Hayka, 34.

4 Hepcecsni, B.C. (06mr. pex.) (2002).ITpoGaemsr o6iieit Teopuu mpasa u rocyaapcrsa. Mocksa:
Usznarensctso HOPMA, 519-520.

92



Hece TOHATTSA “HapomHHWH cyBepeHiTeT'. B pesymbraTi 4oro 3amicTh HapOAHOTO CYBEpPEHITETY MU
OTPUMYBaTUMEMO TIEBHHI JOJIEP)KaBHUI CTaH, SKOMY BJIACTHBI Xaoc i aHapXis. B mboMy ceHCl BUIAETHCS
nopeunoro aymka O.llerpummHa, KU XapaKTEPU3YIOUH B3aEMO3B’ SI30K MK JEP)KaBOIO Ta CYCIIECTBOM
HaroJIOUTyBaB, IO aJeKBaTHOIO MOZEIUIIO iX B3a€MOJii € HE sIKach JTOMiHAHTHA MOJIENb, a caMe TPEeTS 3
Ha3BaHMX HaMH BUILE MOJIENICH — MOJIeNIb TApUTETHOI B3aeMoii: “I'poMasiHCbKE CYCHNbCTBO 1 JepKaBa B
i IHCTUTYITIOHATLHOMY PO3YMiHHI SIBJISTIOTH COOOIO JBI HEBLT €MHI CKJIAQIOBI Cy4acHOTO COIIiyMY, SIKi HE
MOXYTh B PEIbHOCTI iICHYBaTH oaHa 06e3 omHoi. [Ipo 1mi CKIagoBi CyCIiIbCTBA OKPEMO MOXKE HTHCS TiIBKA
B Teopii. JlepxaBa 3 yacy cBO€i 1osiBM Ha iICTOPHYHIN apeHi 3aBKAM 3a OyIb-IKHX YMOB 1 B PI3HOMaHITHUX
(¢opMax 3aiiiCHIOBaJia BIUIMB Ha CYCIIBCTBO 1 TOMY HOTO iCHYBaHHS 11032 MEXaMH JepkaBHOI (Gopmu
opraHizamii He € MOXJIMBAM. Y IhOMY IUIaHI JeprkaBa IEPEIIKOHKAE TMOBEPHEHHIO CYCILILCTBA 10
IPUPOIHOrO CTaHy, Xa0Cy Ta aHapXii” .

Haiicpuatnusinn yMmoBH i peanizanii IpUHIUIY HApOJHOTO CYBEPEHITETY (GOPMYIOTHCS TiJIbKH
32 YMOB BTUICHHS B MPAKTHII po30yI0BH CHCTEMH B3a€MOBITHOCHH MiXK CYCIIJIBLCTBOM 1 IEPKABOIO MOCII
“mapuretHoi B3aemonii’. Ilpuuomy cy0’ekTamu 3a3Ha4eHOI B3a€MOJil BHCTYMAIOTh caMe JIEMOKpAaTH4HA
JepKaBa, 3 OIHOTO OOKy, i TPOMAJSIHChKE CYCHUIBCTBO — 3 iHmIOro. [likaBo 3a3HayuTH, IO BiIOMUIMA
amepukaHcbkuii gociainuuk P.Jlams B cBoiit poboti “Ilicist peBommonii? Biamga B rapHomy cycminbeTsi”
3a3HavaB, 110 MPHUHIINI CYBEPEHITETY 3a TAKUX YMOB YKOJHHM YHHOM HE 3HUKA€. BuIbm TOro, BiH HaBITh
TpaHC(HOPMYETHCS B UITKUHA Ta MPO30pWI iMIEpaTWB OpraHizamii BIaJHUX BIAHOCHH: “KOXKEH Ha KOTO
MAIOTh BIUIMB PIilLICHHS ICPXKABH MA€ IPaBO NPUIAMATH y4acTh B YIIPABIIHHS JEpKABHUMH CIIpaBaMu’”>.
[Tpraomy BupakeHa HaAPOOM BOJIS MOBUHHA CITPUHMATHUCH IEP’KABOIO SIK Taka, 110 3000B’ A3y€ IepKaBy 110
qli1, BIATIOBIHO /IO TOTO, SK I BOJIA OyJla BHCIIOBJIEHA.

B pesynbraTi, MOXHa 3pOOMTH BHCHOBOK, WO ()OPMYBaHHA CHUCTEMH TapaHTIH MPUHLIHITY
HapOJIHOTO CYBEPEHITETY B CydacHiH YKpaiHi TICHO IIOB s3aHE HE JIMINE 31 CTAHOBJICHHSM YKpaiHH 5K
JIEeMOKpaTUYHOI Jep)kaBu, ajle ¥ 3 (¢OpMyBaHHSM B Hill TpOMaasHCBKOTO CYCHibCTBa. SK Taka
npobjeMaTHKa TPOMaASHCHKOTO CYCIiJIbCTBA Ta Mpo0ieM HOoro po3BUTKY B YKpaiHi Bxke Oyna mpeaMeToM
MIPaBOBUX JOCTIKEHb. B bOMY TUTaHi, KpiM THX aBTOPIB, SKi BXKE 3raJyBajiCh B XOJII HAIIOTO aHATi3y,
MOXKHa Ha3BaTH Taki imeHa sk. A.3aenp, B.CemiBanoB, B.IlpetkoB, .Toamka, B.Komneitumkos,
O.Cxpunarok, H.Onimenko, B.lllamosan, B.Cipenko, B.Tumomienko Ta iHmi. ToMmy BHIIpaBIaHuM €
AKIICHTYBAaHHS yBarW BHKJTIOYHO Ha THX aCIEKTax B3a€MOJII IEepP)KaBH 1 TPOMAIIHCHKOTO CYyCHUIBCTBA, K1
MaroTh Oe3mocepeHE BITHOIICHHS 10 3a0e3MeUeHHs IPUHIINITY HapOIHOTO CYBEPEHITETY.

Hnsa toro, mo6 yHMKHYTH OyIb-KOi IBO3HAYHOCTI y BH3HAYEHHSAX CIHiJ 3pOOMTH HAroioc Ha
JesIKMX TPUHLIWNOBUX MOMEHTax. [lo-mepiie, 3aCTOCOBYIOUM 3apa3 MOHSTTA “HApOIHHHA CyBEpEHITET'
MaeMO Ha yBa3i peayibHy 3[aTHICTh Hapoay (FpoMajsiH [Iep)kKaBH) IOHOCHTH CBOKO BOJIIO Ha PpiBEHb
JepKaBHOI Biaaw, (opMyBaTH OCHOBHI OpraHH [AEp’KaBHOI BJIagd, CTPATETIYHO BU3HAYATH HAIPAMKH
iXHBOT NiSUTBHOCTI, BIUIMBATH HA MPOLIEC PO3POOKU Ta MPUHHATTS CYCHINBHO 3HAYYIIMX pimieHb. ToOTo
KpiM CcyTO (hOpMAJIbHOTO 3HAYCHHS, IMOHATTS “HAPOJHHUN CYBEPEHITET  MOXKE IOCIHIIKYBaTHCh 1 B
MPOIIeCyaTbHOMY acCIieKTi. 3 I1i€i TOYKH 30pY, BOHO IOCTABaTHME SIK MPOIIEC peari3allii BEepXOBHOI BIIaIn
HapoIy 3aBASKH iICHYIOUMM (opMaM Oe3MocepeHbOl Ta MPEICTaBHUIIBKOI IEMOKPATii, a TAKOX SIK MPOLeC
3a0e3MeUeHHs CIYKIHHS JIepKaBH 1HTEpecaM CYCHUIBCTBA, BTIJICHHIO Ha MPAaKTHLI BUMOTH HapOJOBIAIIS.
[lo-npyre, maputeTHa MOAETH B3a€MO/IIi JEMOKPATHYHOI JIEPKABHU 1 TPOMaITHCHKOTO CYCIIIbCTBA O3HAYAE,
10 KOHCOJIIOBAaHUM BUPA30M B3a€MOIii AEP:KaBHOT'O CYBEPEHITETY 1 HAPOAHOTO CYBEpPEHITETY BUCTYMA€E
MPaBOBHIA CyBepeHiTeT. TOOTO 3amMicTh CUTYalii Aep>KaBHOI JUKTaTypH a00 CYCHUIBHOTO XaocCy, MapuTeTHA
MOJEINb Tiepedadae, Mo OCHOBOIO B3a€EMO/IIl IEP)KaBH 1 CYCIIILCTBA BUCTYIIAE MTPABO, B IKOMY 3aKpiTUICHI
SIK TIPUHITAT HAPOJIHOTO CYBEPEHITETY, TaK 1 MOBHOBAXXEHHsI OPraHiB JepKaBHOI BIaJH MO0 BHKOHAHHS
OCHOBHHUX CBOiX (yHkmiid. [lo-TpeTe, MOCTIHHMIA XapakTep B3a€MOAil CYCHINBCTBAa 1 JEpXKaBH O3HAYA€E
ICHyBaHHS TaKUX JIAHOK, sIKi O HaJieXaJlM OJHOYACHO SK TPOMAISHCHKOMY CYCIUJIBCTBY, TakK 1 JAepiKaBi, i
no3Boisin 6 Hapoay (CycminbCTBY) epeKTHBHO peaji3oByBaTH CBOIO BOMO. ToMy, Ha BiAMiHY 000X
“ TOMIHAHTHHUX MOJEICH” B3a€MOIT, sIKi CKIAQAATIKCh JIMIIE 3 JBOX AHTArOHICTHYHMX CIIEMEHTIB (Ieprkana i
CYCHIJIBCTBO; TOAI1 SK MPaBO IMOCTABAIO Y BUIJISIII CBOEPITHOTO “MOXiAHOTO MPOAYKTY” YU TO aBTOPUTAPHOT
BOJIi JIepXKaBH, UM TO MUTTEBUX MPUCTPACTEH HAPOY), MAPUTETHA MOJICIb BKIIIOYAE B ce0C TPH €JIEMCHTH,
SKHMU € Jiep>KaBa, CyCIIbCTBO Ta mpaBo. J{o pedi, Ha e cnenudiyne “3011bMIeHHS” KIJIBKOCTI €IeMEHTIB

! Merpuumn, O. (2003).I'poMansHChKe CYCHiTLCTBO — MiArPYHTs HOPMYBAHHS IPABOBOI AepkaBH B Y KpaiHi.
Bicnux Axademii npasosux nayx Yxpainu, 2(33)-3(34)147.
2 Dahl, R.A. (1990)After the Revolution? Authority in a Good Sociétgw Haven: Yale U.P., 49.
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B3aeMOJIii CBOro uacy Bkasysamu E.Apato Ta J].Koren™.

Ileprmoro 1 HEOOMIHHOIO YMOBOIO 3a0€3MEUCHHS IePKaBOI0 IPHHITHITY HAPOIHOTO CYBEPEHITETY €
CTBOPEHHS Takoi 3aKOHOAaBYOi 0asu (fKa, 3BICHO, BKJIIOUAaE B cebe CHCTEMY IOPHAMYHHMX TapaHTiii
HApOJHOTO CYBEPEHITETY), sika O chpusiia edeKTHBHOMY (YHKIIIOHYBaHHIO BCix (opMm OesmocepeaHboi
nemokparii. [Topsa 3 popmamu OesnocepeHbOI N1eMOKpartii sik BUOOpH, pedepeHIyMu, MicLIeB] iHIIaTHBH,
KOHCYJIbTAaTHBHI ONMKMCYBaHHSI, IUICOICIIUTH, 300pH IpoMa TOIIO. ICHYIOTh 1 Taki GopMu Oe3mocepeIHLOTO
BOJICBHSIBIICHHS SIK MITHHIH, AEMOHCTpalii Ta manidecramii. Ha jkxanb, Ha ChOTOHIIIHIA AeHb, a Hi iX
MPOBENEHHs], aHi MOPANOK iX WIATOTOBKM HE € JOCTaTHHOIO MipOI0 BpEryJbOBaHUMH B UYHUHHOMY
3aKOHOJIAaBCTBI. B 1IboMy ceHCi, Ha Hamry AyMKY, BXKE JaBHO Ha3zpija moTpeda y MPHUHHATTI CHEIiaIbHOTO
3akoHy “IIpo mopsmok opranizaliii i MpoBeAeHHS MUPHUX MACOBHX 3aXOJIiB Ta akIid B YKpaiHi®, akuii Ou
BHU3HAYUB TOPSAJOK OpraHi3aiii Ta MpOBEACHHS 300piB, IEMOHCTpAIlil, MITHHTIB, MKETYBaHb, TIOXO/IiB, B
TOMY YHMCIIi ByJUYHHX, IHIIMX MHUPHUX MacOBHX 3aXOiB Ta akWii B Ykpaini. CrpaBzi, mpaBo Ha MacoBi
aKIii € He TITFKM HEBiJ €EMHUM IIPaBOM TPOMAISH, a TaKOXK IHO3EMIIB Ta 0OCi0 0e3 TpoMajsHCTBA, IO
nepedyBaroTh Ha TepuTopii YKpaiHn Ha 3aKOHHUX IiJICTaBax, 3aKpilUIeHUX 3aranbHoro Jlexiapami€eio npas
JMOAMHU 1 sike rapaHTyeTbesi KoHcTuTymiero YKpaiHu, ane W BaKIMBOIO CKIAJOBOIO 3a0e3NeueHHS
MIPUHITUITY HApOIHOTO CYBEPEHITETY, OCKUIBKH caMe depe3 Taki 3aXOAH TPOMAASHU MOXYTh ITyOJidHO
BHCJIOBJIIOBATH CBOIO BOJIIO 1 JOHOCHUTH ii Ha PiBEHb JICP>KaBHOI BIIAIH.

Jo peui, Ha posrmsan a0 BepxoBHoi Pamu Vkpainu Bxke Oyiio BHHECEHO KiJIbKa IOAIOHUX
3aKOHOIIPOCKTIB, SAKi TaK 1 He CTaNM 3aKoHaMH. He 3Ba)karouu Ha TIEBHI HEJOIIKM ITUX 3aKOHOIPOCKTIB, Ha
Halry TyMKYy, HampalboBaHA TMapiiaMEeHTapsSMH 0a3a IIJIKOM JO03BOJISE PO3POOUTH 1 MPUUHATH IILITiCHAN
3aKOH, SIKMM OM MIicTUB B c00i BCi NMO3UTHBHI MOMEHTH HAasBHHX 3aKOHOIPOEKTIB i BpaxoByBaB OW Ti
3ayBa)KEHHS, 1[0 MOXYTh OyTH BHUITPABJICHI 32 YMOBH iX PETEIBHOTO EKCIIEPTHOTO aHaJIi3y.

ITo apyre, CTBOPEHHSI CHCTEMH TapaHTI HApOIHOTO CYBEPEHITETY TiCHO IOB’ sI3aHE 3 XapaKTEPOM
(YHKITIOHYBaHHS JCPXKABHOI BIaJM Ta MOXKIUBOCTSIMU TPOMAJSH KOHTPOJIOBATH il SIK OKPEMHUX
MOCAZOBLIB, TAK 1 OKPEMHX JAEP’KaBHUX OpraHiB Ta OpraHiB MicueBOro camoBpsiayBaHHs. OcoONMBO ciin
HaroJIOCUTH Ha TaKii BIIACTUBOCTI JIEP’KaBHOI BJIAMN SK 1i BIAKPHUTICTb, aJlXKe, IIIIKOM OYEBH/THO, IO BIIUB
3 00Ky CyCHUIBCTBA Ha il JAep>KaBW MOBHHEH HOCHUTH PAIliOHAIILHUNA Ta OOTPYHTOBAHHM Xapakrtep, 110, B
CBOIO Yepry, MOKJIMBE BHKIIOYHO 32 YMOB MOiH(OPMOBAHOCTI TPOMaJIsIH PO Iii AepkaBu. B mpomy maHi
BHJIA€THCS HEOOXITHUM PO3pOOKa ITIOI CHCTEMH 3aKOHOJABYMX Ta IHITUX HOPMATHBHO-TIPABOBUX AaKTiB
MOKJIMKAHUX CIPHUATH BIIKPUTOCTI JIEP>KaBHOI BTy Ta MOXKJIHBOCTSIM TPOMAaJITH OTPUMYBATH 00’ EKTUBHY
iH(opMaIiito mpo I AisuIbHICTE. CrpaBii, Ha ChOTOJHI MU Ma€eMO JEKiIbKa BaXXJIMBUX 3aKOHIB B IIiH
chepi. 3okpema MokHa 3ragaTtd 3akoH Ykpainm “IIpo mOpsmoK BHCBITIEHHsS AisUTBHOCTI OpraHiB
Jep’KaBHOI BJIaJIA Ta OPTaHiB MICIIEBOTO CaMOBPSIyBaHHS B YKpaiHi 3acobamMu MacoBoi iHpopmarii’, sSSKui
BH3HAYAE TOPSIOK BCEOITHOTO i 00’ EKTUBHOTO BHUCBITIICHHS MisSUTLHOCTI OpraHiB JEp>KaBHOI BIagdl Ta
OpTaHiB MiCLIEBOTO CaMOBpsIyBaHHS 3aco0aMu MacoBoi iH¢popMamii i 3aXHCTy iX Bil MOHOIOJBHOTO
BIUTMBY OPTaHIB Ti€l UM 1HIOI TUIKK JepykaBHOI BIagw ado OpraHiB MICIIEBOTO caMOBpsyBaHHS. BTiMm, He
MOXXHa CTepeyaTHCh 3 00’ €KTHBHOIO HEOOXIMHICTIO PO3IIUPEHHS IIi€l 3aKOHOMaBUYOi 0a3u Ta 3MIITHEHHS
rapaHTiii BIAKPUTOCTI AepKaBH Ta IEPKABHOI BIAIH.

TpeTiM BaXJIMBUM KPOKOM Ha ILUIAXY MiABULICHHS eQEKTHBHOCTI B3a€MOAil JepXaBH 1
TPOMAJITHCHKOTO CYCHIJIBCTBA MA€ CTaTH ITUICCTIPSIMOBAHE CIPHUSHHS 3 OOKY JEp>KaBH POCTY TPaBOBOI 1
MOJITHYHOT KYJIBTYpH TPOMaJIsH. AJKE ChOTOAHI JOBOJI YaCTO MU CTUKAEMOCS 3 THM, IO TPOMAJSHU HE
JUIIE HE MAIOTh YSBJICHHS MPO CBOi KOHCTUTYLiHHI IpaBa Ta O0OOB’SI3KH, ajie i HE MOXYTb il OTpUMATH,
OCKUTBKHM OpPTaHM JIepP’KaBHOI BIIATH Ta HEIep)KaBHI OpraHizamii He MPOBOAITH HAJCKHOI pOOOTH B IEOMY
HarnpsMKy. Haromomryroun 3apa3 Ha 1is0My (DakTopi, XOTUIOCA O Ie pa3 BIAMITHTH, IO HAPOJ K Cy0’ €KT
HapOJHOTO CYBEPEHITETy HIKOJU HE € TACHBHOIO MAacoI0 BiJ SIKOT Lieli CyBepeHiTeT Oyno nepeJaHo aepxasi,
1 sIKa, B CBOIO YEPTY, MOYKE PO3IMOPSKATHACS HATaHUMH 11 TOBHOBAKEHHAMH Y Oynb-skuii crioci6. Cripaa
B TOMY, III0 HapoJ K Cy0’ €KT HAPOTHOTO CYBEPEHITETY — 1€ aKTHBHI TPOMAJISIHH, 5K depe3 3aKpiruieHi B
npaBi IHCTUTYLIHHI MEXaHI3MU MOXYTh (POPMyBaTH Ta BUCIIOBIIOBATH CBOIO CYBEPEHHY BOJIIO 1 JOBOJUTH
il Ha piBeHb Jep)KaBHOI BlaaW, BHMaraioyd BiJi OCTaHHbOI MOBarM Ta OOOB SI3KOBOTO BpaxyBaHHA
3MIIHCHEHOTO TPOMa/ITHAMH BOJICBHBIICHHS.

TakuM YMHOM, Y3arajJbHIOIOUM PE3YJIbTaTH IMPOBEAEHOIO JOCHTIHKECHHS aHalily 3a0e3neueHHS
NPUHIOMUITY HApOJHOTO CYBEPEHITETY, MOXHa OOIPYHTOBaHO CTBEpAKYBaTH, IO LW MpOLEC € TiCHO

! Aparo, E., Koren, JI. (1997).I'poMaisHCEKe CyCIIiTECTBO: BIAPOIKEHHS Ta PEKOHCTPYKILisl KOHIIEIILIII.
Jlemonu mupy ma bozu siinu. Coyianvhi kongaikmu nocmxomynicmuynoi 0oou. Kuis: IlomitudHa nymKa,
174.
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MOB’ I3aHUM 31 CTaHOBJICHHAM 1 PO3BUTKOM B YKpaiHi I'pOMasHCHKOTO CYCHJILCTBA, OCKUIBKH came
CTPYKTYPYBaHHSI CyCITUIBCTBA, IOHSCEHHS IPOMaJTHAMHU CBOiX 1IHTEPECIB Ta CBOEI BOJII POPMYE MPAKTHIHY
OCHOBY HapOJHOTO CYBEpPEHITETY, SIKa JO3BOJISE TIIYMAYUTH TOHATTS “BEPXOBEHCTBO HAPOAY HE CTLIBKH
K abCTpaKTHO-HAyKOBY KaTeropilo MpPaBOBOi HAYKH, CKIJIBKH SIK pealbHUH CTaH B3a€MOBIIHOCHH MiX
CYCILITBLCTBOM 1 IEPIKaBOIO.

Po30ynoByroun 3arajibHy CXeMy B3a€MO3B’ 3Ky TapaHTiil MPUHIUIY HAPOIHOTO CYBEPEHITETY
MOXHa Ka3aTH PO iCHyBaHHS crienn(idHoi cxeMy, sika BKIIIoUae B cede Tpu piBHi. [IprdoMy Ha mepriomy
PiBHI 3HaXOATHCS 17ICOJIOTIUHI TapaHTii, Ha JPYyroMy — IOJITHYHI, EKOHOMIYHI Ta OpraHi3amiiHi rapaHTii, i
Ha TpPEeThOMy — IOpuAWdHiI Trapantii. [lomiOHe Miclie FOPUAMYHMX TapaHTI HApOIHOTO CYBEPEHITETY
O3HaYae, 10 BOHH BHCTYIAIOTH (POPMOIO i OJHOUACHO CIIOCOO0M 3aKkpimieHHs ((ikcarii) BCiX iHIINX BHIIB
rapaHTiii HapOTHOTO CyBepeHiTeTy. ToOTo 3aranbHi rapaHTii HApOJHOTO CYBEpEHiTeTy HaOyBalOTh CBOTO
CTaTycy TapaHTiii came dYepe3 Te, II0 BOHH OTPUMYIOTh YiTKy IOpUAMYHY (opMy, 1 BKe BUpa)XKeHi B
opuanyHid GopMi MOXKYTh 3aCTOCOBYBATHCh SK Mipa OI[IHKHM Ta TMOKAapaHHS 3a Ti YM I1HIN JisTHHS
CHpSIMOBaHI Ha MOPYLICHHS MPUHLMWIY HApOJHOTO CyBEpeHiTeTy, abo X iHIIMX MPUHLUIIB OpraHizamii
Jep>kaBHOI BIaau Ta 0e3rmocepeHbO1 JeMOKpaTii, MOKIUKAaHUX 3a0e31euyBaTH HapOAOBIAIIS.

HaiiGinpin cnpusTiivBl yMOBU Ui peajtizaiii MPUHIUIY HApOAHOIO CYBEpPEHITETY (POPMYyIOTHCS
TUTBKY 32 YMOB BTUICHHS B TIPAKTHUIl PO30YIOBH CHCTEMHU B3aEMOBITHOCHH MiXK CYCIIJIBCTBOM 1 J€P’KaBOIO
Mozieni “TapuTeTHOT B3aeMOii’, KOJH TOPSA[ 3 IEMOKPATUYHOIO, IPABOBOKO JIEPKABOIO iCHYE PO3BUHCHE
TPOMAJITHCHKE CYCHIIBCTBO, SKE YEPe3 BJIIACTHBI MOMY IHCTUTYTY MOXKE HE TUIBKH apTHUKYIIOBATH CBOIO
BOJIIO, ajic I TPAHCIIIOBATH ii Ha JAepKaBHHUU piBeHb. [lomiOHe moeaHaHHS icHYI0UHX (opM Oe3rmocepeTHbOI
neMokparii (BuOopu, pedepeHaymu iHmI Qopmu Oe3mocepeHbOl IEMOKpaTii) 13 (QyHKIIOHyBaHHIM
1HCTUTYTIB IPOMAaJTHCHKOTO CYCIIJIbCTBA JI03BOJISIE HAPOLY TEPETBOPUTHCH 3 HOMIHAJIBHOTO Ha pealbHUiN
cy0’exT BepxoBHOI Biamu. 11]o, B CBOIO YEprom CTa€ OCHOBOIO ISl TapaHTYBaHHSA POJi TPUHIIUAITY
HapOJIHOTO CYBEpEHITETY AK (YHAAMEHTAJbHOTO YHMHHHKA MOJITHKO-IPaBOBOIO PO3BHUTKY AEP)KaBU 1
CYCIiJIbCTBA.
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WAYS OF STATE POWER INSTITUTIONALIZATION
IN MODERN STATE

The article is dedicated to research forms and ways of state power institutionalization in modern
state. There are two main ways of institutionalization. In the first case, institutionalization is a
focused and controlled process, while the second method involves the spontaneous creation of
an institution. Notion and types of institutional crisis are also researched in the article. They are
understood as a state of failure and collapse of the institutional system under the influence of
internal and external factors. Based on the main approaches to the definition and essence of an
institution and institutionalization the following ways of institutionalization in public-legal sphere
can be marked out: 1) normative 2) organizational 3) functional 4) subjective.

Key words: Institution, institutionalization, institutionalism, institutional crisis, institutional
market.

Institutional approach to research of state andllpgenomena is becoming more common in the
studies of Ukrainian and Russian lawyers. The é@stein this area of research is stipulated by dloe that
institutional approach may be used both for analgdiindividual phenomena (state sovereignty, legal
policy), and for the study of state and law asrouanected systems.

In jurisprudence, the institutional theory was deped within the framework of the sociological
approaches to law and state. The sociological yhebtaw is based on the understanding of law a&s th
actual tenor of life of society and relations thedlly exist. The key category of sociological theof law
is «the living law», that is the law which refleets order set up in a society. Supporters of teekmical
theory of law demand that the priority must be give «the living law», not to the system of legales
(formal norms).

A special place among sociological legal concepgtibelongs to institutionalism. Its foundation
was laid down by famous French administrativisg tiean of the faculty of law at Toulouse University
Maurice Hauriou (1856— 1929). He suggested a thebipstitution in 1906, but its full expression sva
developed in his thesis «The theory of institutgmm its foundation. Essays on social vitalism» B)%hd
in his later works

The French lawyer regarded a society as a compfea great number of institutions—
organizations, consisting of people as well assd@deals, principles, which serve as a kind otitre
extracting energy of the individuals. And if origity persons, united for common actions, form some
organization, from the moment its individuals ardued with consciousness of their unity the ingBatuis
formed. Thus Hauriou thought the most distinctieattire of the institution is its leading idea

In his definition the institution is the idea ofdiness or enterprise, carried out by legal meams. F
example, a business enterprise is based on thefdwafit, a hospital is based on the idea of casgon.
Institution is a social organization which accorspéd in itself the highest degree of legal ordee, ithe
organization simultaneously possessing the sovaseigf power and constitutional system of this powe
with a certain statute and legal autonomy. If weegt this definition, it is possible to notice aice that an
institution is a certain form of existence of aiaborganization, a social organization broughtstame
extent of perfectioh

This definition of the institution (with some ameneints) is supported by the majority of scientists
of the old school of institutionalism.

At the beginning of the seventies the French laywypefitical scientist and sociologist Maurice
Duverger suggested a new conception of an ingiutihis approach was expounded by him in such
works as «Political parties» (1951) and «Politinatitutions and constitutional law» (1960).

Formed under the influence of the ideas of straditm it substantially differs from traditional

! Boporumus, E.A. (1990).0HTONOrHS [IpaBa B TEOPHH HHCTUTYLHOHATM3MA. [Ipasosedenue, 5, 43.
2 Opuy, M. (1929).0chosbl ny6nuunozo npasa. Mocksa: W3n-so Kowm. akax., 113.
3 Opuy, M. (1929).0cnoswl nyoauunozo npasa. Mocksa: U3natenpctBo KommyHuctruueckoit akagemun, 116.
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concept of the institution both in character andsatume. Duverger defines institutions as well-kmow
models of human relations, from which the concrelations are copied, gaining thus a charactetatiie,
steady and solidary ones. Moreover, he distingsisiie elements in the concept of an institution:
structural element and element of beliefs, colectiews.

The French political scientist examines two typesmstitutions: an institution as a simple system
of relations copied from a structural model, andecd which have technical and material organization
legal texts, regulating their activity, premisesaahines, emblems, forms, administrative hierarchy,
personnel. Nevertheless M. Duverger considers teehand material elements secondary ones (not so
important), recognizing however, that technical anaterial elements strengthen solidarity, stabitify
structural models, objectivising them and givingrthtangible reality

The most well known definition of institution belgs to Douglass C. North: Institutions are the
rules of the game in a society or, more formallg #he humanly devised constraints that shape human
interaction. In consequence they structure incestiin human exchange, whether political, social, or
economic. Institutional change shapes the way 8Besievolve through time and hence is the key to
understanding historical change. Institutions reduncertainty by providing a structure to everytife;
They are a guide to human interaction, so that wlienwish to greet friends on the street, drive an
automobile, buy oranges, borrow money, form a lassnbury our dead, or whatever, we know (or can
learn easily) how to perform these tesks

However, among neoinstitutionalists there is nosemsus on the list of rules and restrictive
framework. Representatives of the sociologicaltimébnalism include norms, culture symbols, custpor
even myths and ceremonies in the structure of tutstn. While the representatives of rational
institutionalism define institutions as a set ofemuthat structure the behavior of individuals ahdir
decision-making

We agree with position of Professor Avner Greif whesides rules of conduct, highlights other
elements within the institution, they are: beli¢ideas) and organizations. Unlike beliefs, rulesl an
organizations are visible components of institugion

The term "beliefs" is not clearly defined. Beliedge divided into two groups: internalized and
behavioral. Internalized beliefs reflect knowledg®ut the world in the form of cognitive models @hi
help a person to understand and explain the re&8afpavioral beliefs are rational and reflect exatans
of individuals with respect to the actions of otkabjects in various unforeseen circumstances.

Apart from internalized and behavioral beliefs pssor Greif distinguishes "cultural beliefs" -
"shared ideas and thoughts that regulate the citerabetween individuals, and between them and the
Gods and other groups of people." Cultural belisome generally known in the socialization process
when there is unification, support and communicatibculturé.

Summarizing it up we may notice that depending odmctv of the institution elements is
dominating, institutions can exist in the form ofganizations, norms and beliefs. Considering the
institutionalization of state power, we will be dad by such a broad understanding of the institatio

In the framework of state power majority of ingtiibms take organizational forms. Organizational
institutions are the institution of the Head oft8tdhe institution of Parliament, executive ingtiins and
others. However, there are normative or, as theyako called, functional state institutions. Thegtude,
for example, institutions of elections, referendgtate of emergency.

If ultimately the result of institutions borrowirdgpends on the ability of society to organize fisel
traditions prevailing in this society and other fiostitutional factors, there is quite a logicakgtion, what
is the role of institutions in the democratic prex®

The answer to this question is related to the clamation of such category of institutional theosy a
institutionalization. The process of institutiorzaliion includes three main points:

1. One of the necessary conditions for the ememgericinstitutions is a relevant social need.
Institutions exist to organize joint activities péople in order to meet their different needs. dteurrence
of certain social needs, as well as the conditidms their satisfaction is the first point of the

! I'paunanckuii, [1.C. (1975).Jlorumuueckas nayka 6o @panyuu: kpumuyeckue ouepku. Mocksa: Hayka, 64.

2 North, D.C. (1990)Institutions, Institutional Change and Economic feemance Cambridge: Cambridge
University Press, 3.

% Judge, D. (2005Rolitical Institutions in the United Kingdorxford: Oxford University Press, 6.

* Greif, A. (1994). Cultural Beliefs and the Orgaation of Society: A Historical and Theoretical Refiion on
Collectivist and Individualist SocietieShe Journal of Political Econom$02,913.
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institutionalization.

2. Social institution is formed on the basis ofigbcelations, interactions and relationships of
specific individuals, social groups and other comities. But, like other social systems, it can bet
reduced to the sum of these individuals and tiné@ractions. The main elements of the institutiwoiude a
system of values, norms and ideals, as well asleagropactivities and behavior.

3. Adaptation of individuals and groups to the tatpry requirements of social institutions, which
forms the socio-psychological mechanisms to enstafaility and sustainability of public organization

There are two main ways of institutionalization:tie first case institutions are established by the
decision of public authority or they are formed dmcially active citizens. The second way is corggct
with the fact that institutions are formed in thragiice of social relations, they exist in the foofmactual
behavior, and only then they take form of commolesuld est in the first case institutionalizatisna
focused and controlled process, while the seconthadeinvolves the spontaneous creation of an
institution.

However, it should be noted that formation of thstitution is not the end of institutionalization.
The newly emerged institution should pass the ¢éstime, social practices can significantly modify
enshrined therein models of behavior, changeritetsire and organization.

The system of social institutions generates saddlinstitutional matrix" — a stable, historically
developed system of basic institutions that gouv operation of the related basic social spheres —
economic, political and ideologiéal

Since institutional matrix is the basis of the fiimging of the interconnected key public
subsystems — economics, politics and ideology,ndicates the nature of the society, its specifics
reproducing during the historical evolution.

Institutions have their own logic, and at leastytdefine the rules of the game. For example, even
if the electoral process is designed to changeszoh@fluence in the sphere of shadow economyyérg
organization of elections, the presence of obssnedection campaign, the need for inter-party exgents
can significantly change the initial conditions.liftal arrangements may be made in sauna or duing
banquet, but to be the solution, they should bgedsas a result of the parliamentary debate obdbkis of
the voting results. To implement shadow or claerests it becomes necessary to create differeimlsoc
structures - parties or social organizations. Torégistered and function they have to meet some
conditions: have a statute and a manifesto, orgapiglic events, be composed of qualified expants a
speakers, ett.

It is also important how the society perceivesitagons. Thus, the functions of the president are
perceived more in the spirit of the monarchy initin (a president, as the father of the natiogoed and
just monarch). Attitude to deputies and local aritles resembles the relations between a client and
patron, if not between a feudal lord and a serfy Awolitician who comes to a meeting with voters,
especially in rural areas, whether he is a membéreoruling party or opposition, is perceived dfical
whom voters can complain about unpaid pensiondydppa job, etc.

As a result of these transformations, shift ofrdtten from mechanisms to individuals, "erosion” of
institutional framework occurs, implemented ingtdns cease to function as institutions and areced to
purelyﬂnominative use — like beautiful foreign Imben the bottles filled with good or bad "home-mad
drinks™.

In modern institutional theory changes in politicatonomic and legal systems are considered
mainly in terms of the evolution of institutionsytbthe trend is definitely shifting from the study
institutional evolution to the study of institutiancrisis. The researchers focus their attentiorvamous
critical moments in the development of institutibmeodels, analyze their causes. In addition toitiaehl
interpretations of crises, recently it has becoménfluential approach that focuses on the systesnid
institutional characteristics of the crisis andlakys it as a state of failure and collapse ofittstitutional

! 3pipstroB, C.I'. (2007). MHCTHTYHOHATH3AIIS SIEKTOPATBHBIX IPOLIECCOB B CTPAHAX C MEPEXOIHBIMI
MOJIMTHIECKUMHE pekuMaMH. Jluunocmo. Kynomypa. Obwecmso, 1, 171.

2 Kupmuna, C.I. IHCTHTYLHOHABHEIC MATPHLBL 1 passutre Poccuu. <http://kirdina.ru/book/glava2.shtml
#p21>.

®30msm, C. (2007).MHCTUTYTHI 3aMaIHOM JEMOKDATHH U apMSHCKHE peannu. CpagumebHoe
KOHCmumyyuonHoe obospernue, 2, 134.

*3omsn, C. (2007).MHCTHTYTHI 3araqHOI JEMOKDATHE M apMSHCKHE peannu. CpaguumebHoe
KOHCmumyyuouHoe obosperue, 2,132.
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system under the influence of internal and extefiawibrs.

As it has been noted above, the foundation of tistition is its ideological content, i.e., social
needs and interests, to maximize the satisfactfowhich the institution arises. The dynamics ofiabc
processes in the society leads to changes in gsrand interests of individuals, creates new wayseet
them. There is also a possibility of contradictminformal and informal norms within an institutiodhat
corrupts the effective mechanism of monitoring filléliment of requirements and rules of the ingtion.

As a consequence, the existing institutions dcdhawe adequate influence on the behavior of indadglu

Institutional crises can be divided into three kindased on the reasons of their origins. Crises ca
occur as a result of informal institutionalizatiodeinstitutionalization, and also because of laTgat
institutional distortions (perversions)

The informal institutionalization is traditionallynderstood as ousting of formal institutions by
informal rules.

In most cases, the emergence of informal institistis closely related to such political phenomena
as personalism, clientalism, corruption and cartétsvever, in some cases, informal institutions reota
direct consequence of autocratic heritage, butréselt of rational strategies of actors. In dembcra
constitutional states both forms of institutionsnpbdement each other, formal institutions rely odidnal
support of informal onés

Theorists of neoinstitutionalism understand deinstinalization as liquidation of old institutional
structures, which is accompanied by decrease irolitapce of corresponding values and symbols and
"reorganization" of value-symbolic system of sogietn general, deinstitutionalization should be
considered not as a change of one or severalutistis, but as more large-scale process of desiruof
the institutional system of society. Deinstitutibration is replaced by the period of reinstitutebzaton,
i.e. the reestablishment of basic institutionairferon new principles.

Deinstitutionalization process can often be obsduring periods of revolutionary transformation
of society, or pre-revolutionary periods. The capusnces of these processes occurring in the 88eso6f
XX century are still being felt in the countriestbé former Soviet Union.

Such institutional forms that do not meet the fior@l nature of the institutions and have a
destructive effect on the institutional system eatted institutional distortions. Unlike ordinargilures of
institutions” effectiveness, distortion is a sesi@nd long-term institutional change: an institutaequires
uncharacteristic functions of another institutionpther alien forms. The scale of the distortionhis case
may be different - from certain shortcomings in #uotivities of one institution to the creation ohltant
institutions” and distortions in various sectiofishe institutional systefn

To the examples of institutional distortions canabiibuted not quite successful development of
some Western democracies institutions borrowed IBy(Commonwealth of Independent States) countries
and Ukraine. For example the institution of Ombudsmsuccessfully developing in Western Europe
proved to be extremely ineffective one in our counthe reason for the institutional distortiomiginly a
conflict of formal and informal institutions of agicular society.

Institutional distortion is primarily related todlsubjective content of institutions. The divergenc
between the rules and beliefs of subjects formirgginstitution leads to functional failure of instions.

On the one hand institutions determine the behadfisubjects, on the other subjects form the idgiokd
content of the institutions.

Mentioned above models of institutional crisesiaterrelated. For example, deinstitutionalization
may be a result of institutional distortions or esgread informal institutionalization. Therefore réflect
the status of the changes in the institutionalesysadequately, these processes should be consiogred
researchers as a whole, as some invariant patiemstitutional crisis.

! EBnorseBa, M.I'. (2006).I10MMTHKO-KYIBTYPHBIl X HHCTHTYIIHOHANBHBII TOAXO/bI K ITOTHTHICCKAM
M3MEHEHHSIM . HHCTUTYLIHOHAIBHbBIE U MOJUTHKO-KYJIbTYPHBIE KPU3UCHI. BECMHUK MOCKOBCKO20
yHusepcumema, 5, 93.

2 Epnorbesa, M.T'. (2006).I101HTHKO-KY/IbTYpHBIH ¥ HHCTHTYLHOHATBHBIN MOIXOMIBI K TOMATHICCKIM
M3MEHEHHSIM . HHCTUTYLIHOHAIBHbBIE U MOJUTHKO-KYJIbTYPHBIE KPU3HUCHI. BECMHUK MOCKOBCKO20
yHusepcumem, 5,94,

3 enbman, B.SI. (2003).MHCTHTYIMOHAIBHOE CTPOUTEIIBCTBO H He(OPMAIBHBIC HHCTHTYTH B COBPEMEHHOM
poccuiickoit nonuruke. [Honuc, 4, 10.

* Uromms, W.H. (2003). MHCTUTYHOHATHBIC CHCTEMBI H HX HCKAXKEHUS. BeCmHuK MOCKOBCKO20
yHusepcumema, 5, 43.
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We should also consider which institutions and fafngovernment (parliamentary, presidential or
mixed) would contribute more to democratizatioractate.

It seems that parliamentary and mixed forms of guwent are more suitable tool of
democratization.

Parliamentary elections offer many alternativesmfation of a coalition government; overt or
covert cooperation of a government and oppositiothe legislative process; opportunity for oppositi
parties to consolidate and win the next electibreduces the severity of frustration, a loser kdagpe for
the future, and often allows a loser to participatihe administration of power.

In contrast, within the presidential system, thedidate who gets the most votes receives control
over the executive branch for a specified period erlatively freely uses it to appoint all senidvilc
servants, to introduce laws and to veto propodalegislators. At the same time opposition feelipless
and becomes agressive. Opposition fractured dtinmglections has many reasons to unite afterefeat
In his turn, a candidate who gained power could ttee fear that his program would not work andhie t
next elections he would be defeated. The impersoaiaire of the magistracy, plebiscitary charactehe
elections, the contrast between the national lefelebates in the context of the presidential eastand
their local level, possibility of corruption duriredections to the legislative bodies — all thisldagive the
president a sense of power, a sense of mandatedirg available real suppbrt

Considering the question of the institutionalizatiof public authorities we should consider the
impact of globalization on the functioning of irgtions and their development trends in modern
conditions. One consequence of globalization is @éhmergence of a global "institutional market" and
institutional competition.

Institutional market includes offer of institutioby more successful countries for "transplantation”
in less successful states. Availability of instibnal market generates institutional competitiotweaen
states, which is converted into power, forcing shates to improve its institutional structures ¢anty’.
Nowadays, for the successful implementation of wimgional and normative elements of an institution
states borrow not only the organizations and ndrmslso subjective content of institutions.

Globalization processes lead to the fact that #tmn-state is gradually losing ground. At firsdtst
institutions alone determined the basic paramaititbe national domestic and foreign policy, todag
concept of national sovereignty is "eroded"

The problem of the institutional system formatiarikraine is also aggravated by unresolved issue
of the relationship between universal civilizatemd national culture in the legal system. The lsgatem,
on the one hand, should focus on cultural tradjtmm the other hand, it should be based on universa
principles (human rights as an expression of ja$tic

It is also important to consider the impact of imfiation technology on the institutional structufe o
state power. Analyzing modern scientific researciegarding transformation of institutions, we cargke
out two approaches for assessing impact of infdomaechnology and advanced means of communication
on the political process and political institutions

According to the first approach, arisen simultarsdpuwith emergence and widespread of
information technologies, their use contributestiiciency of state activity, accessibility of tipelitical
processes and formation of a broad public consetiseigo the feedback between the political systedh a
citizens.

At the same time representatives of the secondapprbelieve that use of IT in political process
strengthens the position of the executive bramareases the role of administration and experssugiing
the balance of powers, strengthens the controluoéducracy over the citizens. All this factors coul
change relations between Parliament and Governfoening "information dictatorship" in the country

Therefore it is impossible to assert with certaihigw the development of information technologies
will effect modern political process and legal syst Information becomes power, and power could be

! Masmamsi, A. (2007).Bbi60p ONTHMATBHBIX HHCTHTYTOB: B3IUISIL HA CTPOUTEIHCTBO AEMOKPATHH B
MIOCTCOBETCKUX CTpaHax. Cpasnumenbhoe KOHCMumyyuonrnoe obospenue, 2, 125.

2 JIn6man, AM. (2006).MHCTHTYLHOHAIBHAS KOHKYPEHIIHS M ITOCTCOBETCKAst TpaHchopMarust (BIHIHHE
He(OopMalbHBIX HHCTUTYTOB). Obuecmeennvie HaAyKu U COBPeMeHHOCHb, 6, 59.

® Jhiobaumm, B.SL. (2004).CoBpeMeHHOE TOCYAaPCTBO B rioGanusupyiomemcs mupe. Ilpasosedenue, 4, 204,

* Makcumos, C.I. (2008).YuiBepcanbHe i HaioHaTbHE Y HIHHICHOMY BUMIpi paBa. Akmyanwhi npo6iemu
Oeparcasu i npasa, 40, 100.

® degoceesa, H.H. (2007).Jemokpatus B MHBOPMALHOHHOM obmiectse. JKypran poccuiickozo npasa, 6, 17.
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abused. Society has yet to find out whether inféionatechnology and advanced means of communication
will bring benefits or harm for the political prase

Effective functioning of modern state institutiaesgjuires high level of social and institutionalstru
while low values of both of them indicate anomial derosion” of politics as space of common will and
common interests.

Thus, the problem of efficiency of state poweritnibnalization is directly related to the problem
of acknowledgement of its legitimacy and equitytlud existing state power by society. Although ityma
seem that elite has all the resources of powes aisposal, it can not guarantee the stabilitiysoposition,
without gaining a determinant resource — legitimathe voluntary consent of the majority of the
population.

The state power institutionalization is related i3 efficiency in two ways. Firstly,
institutionalization of power leads to regulatinf social relations in general, and power relatioms
particular. Secondly, institutionalization of stagewer inevitably leads to the establishment o&téoonal
type of legitimacy, which means establishment okew order of relations between state and socidig. T
result of the institutionalization of power is timerease of institutional and social trust in goweent.

Based on the main approaches to the definitioneasdnce of an institution and institutionalization
the following ways of institutionalization in publiegal sphere may be marked out:

1) normative — formation of stable models of bebgwonsolidation of these models in a variety of
sources;

2) organizational — organizational support for éfffective functioning of the established patterhs o
behavior by creating various social structures, firenation mechanisms of social control and externa
attributes of institutions;

3) functional — formation of goals and objectivard functions of institutions on their basis. The
main function of institutions is consolidation aicgety and regulation of relations between subjects

4) subjective — institutions form a system of sta&und role differentiation, division of labour,
leading to professionalization of individuals. Tdigision of functions and relationships of interdagence
between individuals become reproducible in indbing, and that leads to formation of qualitativalw
requirements for subjects who form institutionsiaite power.
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LAW AS ONE OF FUNDAMENTAL RULES OF BEING
(PHILOSOPHICAL AND THEORETICAL ANALYSIS)

In this article ontologic essence of law that is considered as one of rules of functioning of our
being is exposed to the analysis. Thus, the author lights general methodological installations of
such understanding. Therefore, there is formation of idea about law as information substance on
which rules the world exists, in which a person lives, regarding regulation of public relations.
Such scientific view also allows to open the main mechanism for correlation between law and
legislation, where the first optically prevails over another. Trying to develop this situation, the
author attempts to answer a key question of all jurisprudence, namely about origin of law as
such. Philosophical and legal research of this sort as topical and important issue of our science is
methodologically reasonable and deserves broad theoretical attention.

Key words: Law, being of law, legal philosophy, ontology, ontology of law, the rule of being.

[MuTanHs Mpo MpaBo BXKe Tak JABHO BUHECEHO HA MIMPOKHIT 3arai »KBaBOro OOTOBOPEHHS, 110 HAJI
HUM JIOAWHA O €THCS MOCTLIH BXKE Ha MPOTA3i HE OJHOTO, a JCKiIIBKOX OCTaHHIX THCAYONiTh. OHAK, BOHO
HiKyIH He 3HHKae. M Hajmanmi jUS 30epirae B CBOIX IIMOMHAX BEIHMKY 3arajky Ta MiCTHTb B COOi,
MIPUXOBYIOUH, IIIe 0araTo HE3BIAAHUX MiCIb. A TOMY PO3II3HATH B YOMY HOTO CEKpET, KU TaK HaTiiHO
MPUXOBYEThCS CaAMHM OYTTSM, PO3KPHUTH II0 TaiHYy 3a cCiMOMa Ie4aTsMH, — 3aBllaHHS, IO HAC YCiX
Oe3nepepBHO TypOye. | 1le He HaB's3MMBa aHOMalbHA ifes (Qikc, MO Mexye 3 0e3ymMcTBOM. A TpocTa
MpaKkTHYHA HEOOXiTHICTh, 3BMYaliHA KUTTEBA MOTpeda 1T HOPMAJLHOTO iCHYBaHHS HAIIOTO CYCITUIHCTBA.
BixTak, 4ac ize, CIUIMBalOYH HE3MiHHHM IIOTOKOM, aie MHTAHHS 3aJIMIIAETHCS HE PO3B’s3aHMM i goci. 1
yCi MU BKe 30MIIMCS B HOro moinykax. ToMy, He3BaXKar0ud Hi Ha 110, BAXKIIUBICTh TEMH BiJ ILOTO HisK HE
3MEHIYEThCS, 4 HAaBIAKH, IIKaBICTh JO HEl JHINE TMiJABHUIYEThCS, IMOpa3y MiJirpiBalOYNCh HAIIOK
JTOTHUTIWBICTIO Ta YHAMIAIl OUTBIOT KPUTHYHOIO TPHUKIATHOI HEOOXiAHICTIO. 3 HeBOJaraHHuM Ta
OC3yIMHHNM PYXOM CTPIIKH TOAWHHUKA HAIIOTO OYTTs, MIOCTABICHUN HaMU 0araTto CTONITh TOMY BEJIMKHI
3HAK MUTAHHS TICIIS CJIOBA «IPaBO>» JIO IHX Iip HE cKacoBaHW. JIFOJICTBO y Iiil TepoiuHill, pO3TATHYTIH y
gaci THOCEOJIOTIYHIH emmomei TPOCYBAEThCS TMOBIILHO, BHUXOMUTh HA ICTHHY TIOCTYIIOBO, TYT
MIPOCITIKOBYETHCS JIUIIIE BOJIATHIBLHE MTPOSIBIICHHS TIpaBan. LIiIKoM ke 3HATH 3aBiCy TAEMHHUYOCTI 3 MpaBa,
PO3BISATH TyMaH HEBIJOMOCTI HaJ| HUM, CKJIACTH TOBHY 00’ €KTUBHY KapTHHY IO I SBUIIE, — HIiSK HE
BJIAETHCS.

Hapasi, zamu samie 6e3yMOBHO BCTAaHOBIICHO, IIIO B OHTOIUIAHI MPABO HE3MIHHO «E€IWHO-OITHE» B
Oyap-sKii TPOCTOPO-TEMIOPATbHIA TOYIl iCHYIOUOTO BCECBITY, Y THOCEOJIOTIYHOMY K BiJHOIICHHI —
KUTBKICTh (pOpM HOTO MPOSIBICHHS, 30KpeMa, 4epe3 MO3WTHBHI 3aKOHHW JOPiBHIOE Oe3Miui MOTEHUiHHUX
cy0’€xTiB K 00mapoBaHuX TBOpIieM parioHaTLHUM MHUCICHHSAM. ToMmy, 3 OgHOTO OOKY, SIK MPaBHIBLHO
3a3Hayae BONKOBA, «usf iIeaIbHA CHCTEMA OJHAKOBA UL BCIX CYCIIUIBCTB i BCIX mepioxiB ictopii»'. OxHak,
3 iHIIOI CTOPOHH, SIK BipHO 3a3Hayae Bke AHIPIiB, B KOXKHOMY CYCHUIBCTBI «B3araii, iCHYyIOTb pi3Hi
IIOHSTTS IIpaBa, TOOTO BiIMiHHI Mi’K COGOI0 YSBICHHS 1O came mpaBo»>. J[0 TOro K, MOBAa B JAHOMY
BHITAJIKy e HE TIIBKH PO JIOAUHY, a/Ke HEHMOBIPHO-HEOCSH)KHA PI3HOMAHITHICTH BCECBITY JO3BOJISE

! Bonkoga, O.M. (2009).CriBBiqHOIICHHS KaTeropiii IPUPOIHOIO Ta MO3UTHBHOTO PABA: CYYaCHi IOTISIH Ta
koHuenii. Yaconuc Kuiscokozo ynisepcumemy npasa, 4,61.
2 Amzpiie, B.M. (2009).TeopeTrKo-IpaBoBi MiIX0A1 IOA0 Po3yMiHHs cyTHOCTI npasa. Popym npasa, 1,11.
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TOBOPHUTH H MPO HASIBHICTD 1HIIMX PO3YMHHUX iHTEpIpeTaTopiB. BHachimok 1poro, 3MicT npasa iieHTHYHUN
Oynb-11e, o Ha HaIiK IIaHeTi, Mapci 9 HaBKOJI03eMHii opOiTi, y 1HIIIH ramakTuil. I[lpuaomy, oro gis €
ITOBHOIO MIpOI0 OJHAKOBOIO JUISA JIFOJWHM Y IIPEACTABHUKA iHIIOI KocMmiuHol muBimizamii. ITix BImB jus
naturale miamagarTh yci, XTO BOJNIOMIOYM JOCTATHIM PIBHEM IHTEICKTY, MOXe OyTH Cy0 €eKTOM
CaMOYCBiZJOMJIEHOTO JKUTTS Yepe3 BIacHUK po3yM. Toxk, MpaBo iCHyE TiINBKH B OITHOMY €K3EMIUIApi, a OT
Horo Bapialliif, B CHUly HEMHUHYUYOTO Pi3HOYHUTAHHSA, — B COIliyMi Habarato OinbIlie, HaBITh B MEXaX OJIHi€l
icropuyHOi enoxu. | HOBI YSABIEHHS IIOJO 3MICTY IpaBa IMOCTIHHO NMPUXOIATH HAM y BUTIISMI 3aKOHIB.
Binrak, octaHHi — MiHJIMBE Ta JUHAMIYHE, I1€ ITOCTiHA 3MiHHICTh. SIK 1 Oyab-sike «HOoceo», HITA moctae y
gaci mopa3y iHIIAM, HaBiTh 3 MPUBOIY OJHOTO i TOTO CAMOTO MpPEaMETA.

Takum guHOM, IIpaBo SK OCHOBOITOJIOXKHHUI 3aKOH OyTTs, CTBOpEHHWH He Hamu 1 10 Hac. FOc He
3po0OsieHe pykamu JoanHU. OcTaHHS HE € HOro aBTOpOM, BOHA 3/aTHA JIMIIE yTBOPIOBATH CBOI BIAcHi
THOCEOJIOTi4HI ()opMH PO HBOTO. BinTak, mpaBo HE € YHIKaJIbHUM BUTBOPOM OAHIE€IO JIOJUHH, Hi IPyNU
JIIOJICH, TOTO UM 1HIIOTO CYCITUILCTBA. JlepikaBHUH e 3aK0HOIaBenb, popMytoun cBoi Hopmu HITA, Moxke
nie XuOHO BBAXKATH, 110 BiH TAKUM YMHOM poOUTh 1oc. HacmpaBai K, HIXTO KpiM caMoro aBTopa OyTTs He
MOXe MPUCBOITH COO1 MpaBo cTBOproBaTH jUS. JIFoauMHA X cama € IUTHHOIO CBITYy. BiamoBigHo, jxomHa 3
JiepKaB He € TIOYaTKOBUM JKEPEJIOM IpaBa, OCKUTBKH BOHA, TOYHO TaKOXK, SIK 1 BCSIKA BIIaJIa, JIUIIE TIOBUHHI
Oyt HuM oOymoBiteni. IIpu mpomy, jus naturale #e He mpocTuii Habip 4u 36iPHUK TEXHIYHOTO XapaKTepy
IOCHaTypalbHUX HOPM, B HBOMY peajli3oBaHa JyMKa camMoro TBopus Hamoro Oyrrsa. IlpaBo — mpsama
BKa3iBKa HaM sIK Tpeda MiSITH, JO3BOJISIOYH PO3CTABUTH YCi aKIICHTH B IOPUINYHIN CUTYAaIIii.

Otxe, B OyInp-IKOMYy BUTIAAKY HEOOX1THO, MO0 €IMHOIO OCHOBOIO IOPAOIIO3UTHBHOCTI BHCTYIAIIO
caMme JWIle MpaBo. Byayunm MexaHi3MoM 3aJ0BOJICHHS MOTPed yCiX YYaCHUKIB COLIadbHHUX BiJHOCHH, Ta
NpU3HAaUYeHe, y 3B'S3Ky 3 UM, MIATPUMYBAaTH TOHKHHA JenikaTHHHA OajaHc B KOH(QUIIKTI iHTEpeciB,
3aJIaro[KYIOUH yCi CyIepeYHOCTI, 0 3 HEMHUHYYICTIO IIOCTIHHO BUHHMKAIOTH B CYCIIIBCTBI, jUS naturale —
€IMHUN 3pinui, 3aKiHYEHUH 1 JOCKOHANMH, BIYHMH, HE3MIHHMHA Ta HemopywHWd g podorn Hdyxy. I
BUpICIIM Ha IIbOMY BXE PO3YMHO OOpOOJIEHOMY TIpYHTi, BOHO MOXKE OE3MEYHO 3YCTPITH HAMpPYy>KEHY
MIEPEOIIHKY IIHHOCTEH, MIAOM XBHJII CKEICHCY 1 IBKYBAaHHS, 3 THUM, IO B KIHIIEBOMY ITIJICYMKY, HE
TUBJITINCH HA OyIb-sKi CBOT IMMOHEBIPSHHS, JIIOJCTBO J0 HHOTO TaK UM iHAKIIE 3aBKIHM TIOBEPTAETHCS, K 10
€IMHO MOXKJIMBOTO 3ac00y pETYyJIOBaHHS CYCHUIBHOTO SKUTTA, IO OCBITIIOE WIISIX Y HAampsIMKY [0
COIiaTBHOTO Mporpecy. ToOTo, IPaBo 3aBXKAM MEPEIKUBAE YCiX CBOIX KPUTHKIB. IIemT THCAIOIMIT 1 HABITh
OLTBHOHIB POKIB HOMY Hi IT0 YOMY .

Tox, came jus naturale - eTanoHoM chepu HaJIEKHOTO IS CHiBICHYBaHHs cy0’ ekTiB. [lo3uTHBHE
MPaBo X — TUIBKH clipoba yepe3 Halle PO3yMiHHS BIATBOPUTH Ui ceOe JaHWH iAeabHUM 3MICT y CyLIOMY.
[Tompu Te, ogHAK, Oy/Ib-sAKiI KOMiHOBaHI MIPEAMETH MPUPOIU — I1C JINIIE HA TIEPIITHNA TTOTIISA] BAATHH IPOEKT,
a Ha TPAKTHUINl — 3aBXIM HEAOCKOHANICTh. Tak, MO MpHUKIATy, ICHYIOTh INTy4YHI aJiMa3d, KPOB, CamoBi
MOJMYHHULS Ta MajiHa, TeHoMoau(ikoBaHA KyKypyA3a, Kypsdi siiusg 3 nraxodabpuk Tomo. Jlume 3a
(OpMOIO0 BOHM MOXYTh BUIIISJAIOTH Kpallle, aHK MPUPOJHE, aje He 3a CBOE CYTHICTIO. ByTTs ) Takum
YMHOM IEPEXUTPUTH HE MOXIHMBO. Tak MokHa oOMaHytu nmire cebe camoro. Bimgrak, IlpaBo (sx
OHTOJIOTIYHHI 00 €KT) — IIe JIOCKOHAJIA MIEPBUHHICTD, 3aKOH (Oyay4 HOro rHOCEOJIOTIYHUM BTUJICHHSM) —
MOX1IHICTB 3 yciMa BaJlaMH, IPUTaMaHHUMHU MPOLECY BiATBOPEHHS-Y-TTi3HAHHI.

I Tyr BaxnmBO 3a3HaUMTH, MO (QYHKISA TpaBa, K 1 OyAb-IKOTO OYTTEBOTO 3aKOHYy — IIe
periameHTalis BiqHocHH. Sk cepa KOHEUYHMX 3HAYCHB JUIS HAC yciX, JUS naturalevae oqHakoBuii craryc 3
IHIIMMH OCHOBOTIOJIOKHUMH 1JI€SIMH «OHTO», i€ TIOpYY 3 HUMHU y CYKYIHOCTI, ajle He MiAMOPSAKOBAHO M.
Boanoyac i He BuBOAMThCA 3 HuX. OnHaKk, Ha BiAMIHY BiJf «)i3UYHHX» HOPM, BOHO IIOKJIMKAHO
BPETYJIBOBYBAaTH 3B SI3KM CaMe€ B yMOBax COIliyMy. B cHcTeMi KOJEKTMBHOI opraizaiiii mpaBo (SK
BKOpIHEHE B CHCTEMY 3arajbHOIO YHpaBIiHHSA OyTTs) CBOIM Oe33alepedHHM CIIOBOM Bij iMEHI CBITOBOTO
CTBOpIOBAaYa Ta aIMiHICTpaTopa BCTAHOBIOE/Y3aKOHIOE B iHTEpecax IIIOKYITHOCTI iCHYIOUOTO JKHUTTH,
MaKCUMAaIbHO TIPUJATHHA TIOPSANOK Y KOOpPAMHATAX BIMHOIICHHb <«0C00a-CYCIiILCTBO». Bomomiroun
JICOHTHYHOIO CHWJIOIO, BOHO € 3aco00M, o mo30aBisie Bin cBaBuLIL. Tox, 3MicT juS naturalemomnsirae y
pauioHaJbHOMY CaMOOOMEXKEHHI Ha KOpUCTH criibHOro Ojara. ToOTo mpaBo BUMarae BiA iHAMBiTyyma
TTOAUTMTHCS YaCTHHOIO BIIACHOI CBOOOIM Ta BiAMATH ii 331 HOTped yCix.

IIpu npomy, sk BipHO 3ayBaxkye balnbaMHOB, «KOXKHa JIOJMHA BOJIOJIE BCiMa HEOOXiTHUMH
npaBaMH B 3arajJbHOBH3HAHOMY 1 PiBHOMY AJisl BCiX 00csi3i, MpOTe MpH LOMY NPHUBATHI MpaBa OKPEMHUX
miogeit i (abo) comianmbHHX TPy MOXKYTh OOMEXYBATHCS, aje TIIBKH B THX BHIIAAKaX, KON BOHH

103



CylepeyaTh 3araibHHM IIpaBaM BCIX IHIIMX uiIeHiB cycminmberBa». I TyT, B fKOCTi 10BOAY Ha
MiITBEPIKCHHSI CBOIX CJIiB, ballbIMHOB HABOAWTH KIACHYHHHA BHUMIAJOK. «IPUMIPOM, IeprkaBa B 0coOi
Horo BiMICKKOBOT OopraHizallii He TUIBKH Ma€ TpaBo, aje i 30008’ ss3aHa 30MBAaTH MUBLUIHHI JIITAKH, 3aXOTUICHI
TEPOPUCTAMH, SIKIIIO BUHUKAE 3arp03a BUKOPHUCTAHHS LUX JIITaKiB JJII HAHECEHHS ONIbII BETMKOTO 30UTKY
CYCHIJIBCTBY, IO CYHPOBOIKYETHCS MAacOBOIO 3arMOEIUTIO JIIOACH, HaBiTh HEe3BaXKalouH Ha Te, 110 Ha OOpTY
MOXYTh TepeOyBaTH Hi B YOMYy HE BUHHI 3apy9HHKH». B 3B’'S3Ky 3 IIUM, MaHWUH IOCIITHUK POOUTH
BHCHOBOK MPO T€, IO «IIpaBa OKPEMOI JIIOJMHU 3aBXKJIH BiJHOCHI IO BiJHOIICHHIO JIO 3arajbHUX MpaB
KokHOi mromumHHM. HaBite y Tekcti 3arambHoi nexnapanii mpaB moauHu 1948 poky, SKIIO yBakHiIIe
MIPUANBUTHUCS 10 3aCTEPEIKEHHS NPO HE-TIPOTHPIYYs MpaB OMHUX IpaBaM Ta IHTEpecaM IHIIHUX YJICHIB
cycminecTBa (ctarts 29), MOKHA MOOAYNTH TIPAMHMA HATSAK HA T€, IO IpaBa OKPEMOI JIIOAMHN BiTHOCHI TI0
BIJIHOILIICHHIO JI0 3arajbHUX MPaB BCIiX 1 KOKHOTO (TOOTO 10 TpaB CYCHiJIbCTBA)»

Tox, Ak 3BepTac yBary baiinpanHOB, «rpeba BiA3HAYHMTH, IO HABiTh caMi Ji0epanbHi JeMOKpaTii y
CBOIMf TIPaKTHIll CTHKAIOTHCA 3 HEOOXITHICTIO MAMOPSAKOBYBATH TIpaBa Ta I1HTEPECH OKPEMHX
0COBMCTOCTEIl TIpaBaM Ta iHTepecaM CyCHinbcTBa»’. Ilompu Te, OOMEKEHICTh y BOJI, B3a€MONOCTYIIKH —
JIIEe BUMYIIEHa HEOOXiIHICTb, IUIaTa 3a XHUTTS y CyCHiJbCTBi, mopsin 3 Inmum. I TyT, sik 3ayBaxkye baxiH,
0OMEKEHHS IS JIFOIMHA HEMHUHYI, aJle TaKi «BIICTYIH MOXYTh peaTi30ByBaTUCS TiIBKU B TiM Mipi, B AKii
Lle JMKTYEThCS TOCTPOTOK CTAHOBHUINA»'. 3 iHImIOro GOKY, K 3a3Hayae BaillbJuHOB « IpaBa BCHOTO
CYCHIJIBCTBA MOXKYTh OOMEKYBaTHUCsI, ajie TUIbKH B THX BHIIAAKaX, KOJM BUHUKAE pealibHa 3arpo3a 0e3mneku
JUISL BCIX i KOXKHOTO WIICHA CYCIIUIBCTBaY .

Tox, SK BipHO 3ayBakye ATEINH, «IpaBO Ta 3aKOHHICTh HIKONMM HE TEpeciigyBalld METY
MiNOPSAKYBaTH OCOOMCTICTH JepkaBi a0o, HABIAKW, 3BUILHUTH ii Biff JEPKABHOTO BIUIHBY. Ix
opraHi3yiouya, TBOpYa pOJb 3BOAMTHCS T'OJOBHHUM YMHOM A0 TOTro, 1100, 3 oxHOro OOKy, 3abe3medyBaTu
BCeOIUYHUN PO3KBIT KOKHOI OKpEeMOi OCOOMCTOCTI 1, 3 IHIIIOTO, — IMOCTYMAILHUAN PO3BUTOK CYCITUIHCTBA B
uimomy»°. (IIpu HBOMY, 3pO3yMisIO, IO CIPAaBETHBICTB, TOOTO jUS CTOITH BHIIE 3aKOHHOCTI). BigTak, pois
npaBa y OyTTI He MOJABUTH Cy0' €KTa, a JaTH HWOMY MOJIUBICTh PO3BUBATHCS SK TBOPUi OCOOHCTOCTI.
AJKe I1HIWBIAyaJdbHICTH Ta ABTOHOMHICTH JIFOJICHKOTO AyXy IepeadadaloTh CaMOCTIMHICTH BOJi K
MIPUPOTHE Ta HEOOX1THE BUPAXKEHHS HOTO €CTBA. 3 IHIIOTO OOKY, KOXKEH 13 Cy0’ €KTIB pIBHHM ITOMIXK CO00IO.
I tyt, sx BipHO BKazye BapmamoBa, 1ie, B 000B’I3KOBOMY MOpPSAKY BinOHTO 1 B mpaBi. ToMy omHHM i3
IIEHTPAIBHUX TPUHITMINIB OCTaHHBOTO, Ha i QyMKy, TocTae came ¢opManbHa piBHICT. «DopmalibHa
PIBHICTh € HEOOXITHUM CITOCOOOM COIIaILHOTO OYTTS cBOOOMM ... He Oyaydnm BBemeHa B €QWHY 3araibHy
HOpMY (piBHY Mipy, sIka BU3HAYAETHCSI B3AEMHUM 1 pIBHUM OOMEXEHHSM BOJII BCIX YYaCHUKIB COLIaIbHOTO
CIIIJIKYBaHHS), CBOOOJA TIEPETBOPIOETHCS Y CBABOJIIO, KOJHM €IMHA TapaHTis ii BOaYaeThcs B CHIIL, sKa,
OJIHAK, HACTIPaB/li HIYOTO0 HE MOYKE TapaHTyBaTH, aJDKE 3aBXKIW € 3arpo3a MPHIYIICHHS ii e OUIBIIO
CHIIONO.

®opmanpHe piBHICTH — 0a30BUH 1 yHIBepcaJlbHMH NPUHLMI MNPaBOBOrO peryiioBaHHA. Bin
KOMIUIEKCHO 1 BCeOIYHO BH3HAYAE TIPABOIIOPSIOK: BTLTIOE B COO1 BUMOTH SIK J0 3MICTY ITO3UTUBHOTO IPaBa,
Tak i 70 ¢GopM 1 crocoOiB HOro BCTAaHOBJICHHS Ta 3axucTy. Kpim Toro, mpuHiun (GpopmaibHOi PiBHOCTI
omnepanioHaIbHUN, TOOTO CTOCOBHO 1O Tiel 4M iHmOI curyauii (BiZHOLICHHIO) BiH MOXe OyTH
KOHKPETH30BaHUI 1 <«PO3rOpPHYTUH» B HECYNEPEWIMBY CHCTEMY (OpPMaIbHO BH3HAYEHUX MPaBUI
MTOBEIIHKH — IIPABOBUX HOPM (IIO3UTHBHOTO TIPaBa).

OpnouacHo ¢opmanbHa PIiBHICTE € 1 (OPMYJIOI0, IO BHUpPaXkae CIPaBEJIUBICTh TpaBa 1
BCTaHOBIJIIOBAHOTO HUM MOpsAKY. [Ipudyomy Take TpaKTyBaHHSI CIIPaBEAJUBOCTI MO30aBICHE EIEMEHTIB
TOBIIBHOCTI, 00 Tependadae ymopsaKyBaHHS COIliaIbHUX BiTHOCHH Ha OCHOBI BH3HAHHS 32 KOKHUM PiBHOL

! Baitnpaunos, E.T. (2013).Konmemnmust BceoOuiero (YHHBEPCAILHOTO) MPaBa M MEXIyHAPOIHOTO FOCY1apCTBa
Y KOHIIETIIHS OTHOCHUTEIHHOCTH [PAB YeJIOBEKA KaK BUICHUE OCHOB 00Jice YCTONUMBOrO ri100aabHOTO
npaBomnopsiaka. Cospemennoe npaso, 10,21.

2 Baitnpauuos, E.T. (2013).Kouuernus Bceobiero (YHHBEpCATbHOTO) MPaBa i MEXIyHAPOIHOTO TOCYIapCTBa
Y KOHIIEIIINS OTHOCUTEIHHOCTH PAB YeJIOBEKA KaK BUICHUE OCHOB 00Jiee YCTOHYMBOIO rN100aabHOTO
npaBomnopsiaka. Cospemennoe npaso, 10,20.

% Baxun, C.B. (1991).0 knaccuduKaIii npas 4eI0BeKa, MPOBO3IIALIEHHBIX B MEKIyHAPOIHBIX COTTIAIICHHUSX.
Ipasosedenue, 2,45.

* BaitibauaoB, E.T. (2013).KoHuenus Bceob1ero (yHUBEpCanbHOro) npaBa i MEKILYHAPOIHOTO TOCYIapCTBa
Y KOHIIETIIHS OTHOCUTEIHHOCTH [PAB YeIOBEKA KaK BUICHUE OCHOB 00Jice YCTONUMBOIO ri100aabHOTO
npaBonopsiaka. Cospemernnoe npaso, 10,21.

5 Aremn, FO. (1976).Couunanucriyeckas 3aKOHHOCTh ¥ nipaBa yenoseka. Cosemckas ocmuyust, 11,5.
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(bopmanbHO piBHOT) MOMKIMBOCTI peanizailii CBOOOAM K CBO€i CYTHICHOI BIACTHBOCTI, SKa BHU3HAUYAE
IIPUPOJLY JIOAMHH i PIBHOIO MipOIO BIACTHBA BCIM IIOISIM»..

Tox, 3MIHCHEHHS I[MX HayaJl — PIBHOCTI Ta CBOOOIHU, € 0€3yMOBHUM (DyHIaMEHTOM MPHUPOIHOIO
mpasa. [IpaBo, gomomararouu BCiM, pOOHTS I1€ 1 i1l KOKHOTO B TOMY 4Hci. [Ipu 11bOMy, BOHO CITPSIMOBaHO
HE Ha KOJICKTHBI3M, a B KIHIIEBOMY pPaxyHKy OpI€HTYEThCS Ha €K3UCTeHIN0. Ha 1ieii MoMmeHT mii mpasa
3BepTac yBary i mocmimHuk baitmaxaHoB: «SIk BiZIoMO, OJHIEIO 3 TOJIOBHHX O3HAK MPaBOBOI JACPXKABU € TE,
IO B LEHTpi 1l yBarW CTOITh 3aBIAaHHS CTBOPEHHS HEOOXITHHMX yMOB IS (OpPMyBaHHS Ta BiJIBHOTO
PO3BHUTKY OCOOMCTOCTI, PO3KPHUTTA 11 3M10HOCTEH Ta 001apyBaHb, MPUKIAACHHS il TBOPUMX CHII» .

Binrak, jus naturalegk ¢eHoMmeH, 110 3HMINYE aHAPXil0 3a PaXyHOK IEBHOTO ypi3aHHsS CBOOOIH,
BKJIIOYa€ B ce0Oe 1 3aKpilUIioe€ BIAMOBITHI IOPUAWYHI ITIHHOCTI, 3aBIJKH YOMY BOHO came, fK IIiie,
BJIMBAETHCA B aKCIOJOTIYHMN CBIT CycHiIbCTBa. ToMy, K BipHO 3a3Hauae bpaTaciok, «OCKiJIBKH MpaBo €
¢dopmoro OyTTS 3arajbHOMIOICHKUX I[IHHOCTEH, TO OyIb-KHH eJeMEHT MpPaBOBOI pealbHOCTI, 30KpeMa i
IIPaBOBA IOJITHKA, MA€ PO3IIISIIATHCS KPi3b MPU3MY LIHHICHOTO HAMOBHEHHs»". [IpHYOMY, aKCiOMATHIHHUIA
3MICT MpaBa MoOyJOBaHH TaK, 0 BiH HIKOJIM HE A03BOJISE iIHANBIAYyMYy BTpaTtuTH cebe. | nmuie i OyTTeBi
MpaBWiIa J03BOJISIIOTH 30€perTH CaMOCTIWHICTD y BHOOpI JIOACBKMX i, 1 THM caMuM 3a0e3nedyroTh
BIJIOBITaIBHICTE 0COOM 3a CBiM BHOIp. 3BiZicH i BUBOAMTHCS TOJIOBHA Oe3yMOBHA imes juS naturaleska
MOJIsITae y HACTYITHOMY: T€, IO pO3yMHE, — € i TpaBoBUM. ToX, Oyayun 00’ €EKTHBHO-AOCTATHIMH, JIOTIIHO-
BHUBIpEHUMH OHTOBHMOT'AMH JI0 IMOBHOIIIHHOTO (PYHKIIIOHYBaHHS KOHKPETHOTO OYTTS, FOC TOOY/IOBaHO Ha
BiAMOBIiHIH 06’ €HyIOUii cHCTeMi MIHHOCTEH. 1 TOIOBHOIO cepel SIKHX, € CaMe CIIPaBeTHBICTh. OCTaHHS,
sIKpa3, — OJIMH 13 OCHOBHUX CTOBITIB, IO MATPHUMY€E HOPMAIBHHUM CTaH iCHYBaHHS HAIIOTO CBITY. I B IIboMy
ceHcli, sk BipHO Harojorrye Cutap .M, «Oyap-ske AisTHHS i HOTO pO3YMiHHS IOBHHHO OyTH CITPABEIMBIM,
110 JIHIIE Y CBOIil CYKYITHOCTi yTBOPIOE OHTONOTIUHY CTPYKTYPY CEHCY TpaBoBoi curyaii»’. Uepes mo, sk
3a3Hae AochigauK bynrakos B., «aTeropis MpUHITAILY CIIPABETHBOCTI BU3HAETHCS OAHIEIO 3 IIEHTPATHHIX
y Teopii npasa»’. | HaBiTh GilbII TOro, — 3BEpTac yBary OCTAHHil HAYKOBELb, — «0araTo JOCIiTHHKIB
Bi/IPABHIM MOMEHTOM JUUISl BHBYCHHS POGIIEMH CIIPABEITHBOCTI POOIATH IOPHUAMIHAIN CBITOTIAI»C.

Tox, mpaBo — 1me (opMa y3roKEHHS HEPO3PHUBHHX IHTEPECIB B CEPEIOBHINI MPOKHUBAHHS-Y-
COIiyMi «0COOMCTOI CBOOOIM» Ta <BaraJlbHOCYCIUIBHOTO Ojara» depe3 iX BpIBHOBaXKEHICTh, YUM
JIOCATAETHCS MPUTHIYCHHS Ta CTPUMYBAHHS TCHJICHINT O iXHBOTO B3a€EMO3HHUIICHHA. | JHie 3a3HaYCHUA
3aci0 MO3BOJISIE ITUM IIHHOCTAX JICTITUMI3YBaTHUCh Ta IMiATPUMATH OAWH IHIIOTO B oOTrpyHTyBaHHI. Came
TOMY, TUTBKH TTOPSIIOK, MOHOTIOJNEHO ITOOYAOBAHMM Ha IIpaBi 3AaTHHUH 3a0e3MeuyBaTH KOJCKTUBHY O€3MeKy
Ta 3aXUIICHICTh OKPEMO KOXKHOTO iHAMBIyyMy. Binrak, roc, K €KBIBaJICHT CTaHAAPTY MMOBEAIHKH JIFOIUHU
B yMOBax il HaXOJKeHHs y OyTTi, — [Ie €MHA TaHaIes i JUIS KOXHOTO CYCIiIbCTBa. TiMBKU Yepe3 mpaBo
OCTaHHE MOXE MK €HATHCS 0 «OHTO». [Ipn mboMy, Oyaydn MOKIMKAaHE BUPINTYBAaTH TOJIOBHHH KOHQITIKT
COIliyMy, B CBOEMY iCHyBaHHi jUS Naturalede TimbKu 3aBKIH 3JIaropKeHe, aje i camomocTatHe. Himo wHe
JOpIBHIOE MpaBy KpiM HBOTO camoro. [Ipudomy, B juS naturaleBiToTBopeb 3aIUIINB HE TUTBKU BiITYHHS
CBOIX KpOKiB. B mpaBi 4yTu #oro BeNiHHS, SKE MICTHTH 3000B’ sI3yI04Mii XxapakTtep. I B 1boMy BiIHOIICHHI
OyTTs BUMarae migKOpeHHI0 HOPM (IO CAHKIIIOHOBAHO IOXOIATH JJIS HHOTO) YCiX, XTO B HHOMY IIPOKUBAE.
KomynikaTuBHICTE jUS Naturaleikpas i mposBIsSETHCS y TOMY, [0 BOHO MOCTAE K BPEryJIbOBaHA CHCTEMA
CYCHUIPHUX BIJHOCHH, CY0' €KTH SIKMX, LUISIXOM 3AIHCHEHHS HAaJaHUX HUM HOPMOIO I0C MOXKIIMBOCTEH,
peanizyioTs y nii iHpopMarliito mpo mpaso.

Peamizanist >k Oyap-siKoi HOPMH 3a0€3MEUYETHCS BIAMOBIIHUM MPUMYCOM, IO CTa€ €PEKTUBHUM
3ac000M MepeKOHAHHS JisATH Yy BiamoBimHocTi 10 ii 3micty. I{o cTocyeThes jus naturalero iioro mist s
KOXKHOTO Cy0’ €KTa HEMHHYYa, HE3aJICKHO BiJl TOTO, I3HAHE BOHO YW Hi. HEXal CBIT i 3aruWHE, ajie Cy.

! Bapnamosa, H. (2010).I1paBo 1 crpaBeIMBOCTb: COOTHOLICHHE B KOHTEKCTE PA3IMYHBIX THIIOB
npaBonoHuUManwus. [lpaso Yrpainu, 4,74.

? BaiimaxatoB M.T. (1992).ITpo6GeMbl BOILIOMIEHHUS IIPHHIMIIOB IPABOBOIO TOCYIAPCTBA B KOHCTUTYIIUH
Kazaxcrana. I ocyoapcmeso u npaso, 8, 9.

3 Bparaciok, B. (2013).JTroinHa-0COGHCTICTE SIK Cy6' €KT IpaBa B KOHTEKCT] CY4acHOi PaBoOBOi MO THKH.
Ilyb6niune npaso, 4,230.

* Curap, LM. (2014).1linnicHe 0GIpyHTYBAHHS 3aXiXHOT TPAIHILi IPaBa B KOHTEKCTI MHAMIYHOTO IiIXO.Y.
Yaconuc KVII, 1,41.

® Byaraxos, B.B. (2001).Konyenyus cnpasednusocmu 6 npase (Master's thesis). The Tambov state university of
G.R. Derzhavin, 3.

® Byaraxos, B.B. (2001).Konyenyus cnpasednusocmu ¢ npase (Master's thesis). The Tambov state university of
G.R. Derzhavin, 12.
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mpaBa 3aBkau 3MiHCHUTBCA. KOC — 116 He MPOCTO METOMWYHI TUPEKTHBH, aje Haka3 yCIM HaM, iCHYIOUHM
pa3oM y CONIapHOMY CepeloBHIN. B pasi >k ioro HEBUKOHAaHHS OOOB SI3KOBO CIIIY€E BiATIOBIIHE
MoKapaHHs. | 11 BiAMOBIJAIBHICTh € HE Nep)KaBHA, BUPOK BUHOCUTHL came OyTTs. A 3 OCTaHHIM e, 5K
BiJIOMO, BXE HE MOXHA <«IOMOBUTHCS». Pa30M 3 TUM, IpaBO — IMIIEPATHBHICTH JIUIIIC 32 CBOIM BHYTPILITHIM
3MICTOM <«HEBIJJBOPOTHOCTI». 3a (OPMOIO BHWIKOHAaHHS JJIsi JIIOJMUHU — I, B CBOId IOYaTKOBOCTI,
IMCIIO3UTHUBHICTD (Hamae BUOIp Cy0 €KTY IIOIO HOTo JOTPHMMAaHHS, TOOTO HE MPOCTO IOKA3y€ Ta BYMTH),
0, OJHAK, B KIiHI[EBOMY paxyHKy BCE€ X pPeali3yerbcs sk 000B SA3KOBICTH (came OYyTTS MiAmpaBise y
HATPAMKY 70 TIOBHOTO BTUICHHS JaHUX TPABHII).

[Hakmie kaxyuu, Qi3UIHUA 3aKOH 1HBapiaHTHO 3000B’ A3y€ 10 BUKOHAHHS «0e3 0OTOBOPEHHS»: i
HOTO BIUIMBOM 00’ €KT HEOJIMIHHO BiATIOBITHO 3MIiHIOETHCS. IIpaBo k, Ha BiAMIHY Bij IIhOTO, HA MTOYATKY
JIUIIIEe HATOJETIMBO PEKOMEH]IYE, CIIOBIMAI0YH K HEOOXiTHO 3pOOUTH y BiJIMTOBIHOCTI IO BJIAIITOBAHOTO
CBITOYCTpPOIO (TOOTO, 10 MPUMHCAHO caMUM TBOPIIEM KOCMOCY), OCKUTBKH B 1HAKIIIOMY BUTIAJIKY 3 SIBUTHCS
HECIIPaBeUIMBICTh, HAPOAMUTHCS TUCTapMOHIis, 370. OCTaHHE X, BCE-PIBHO 3T0J0M Oyne 3HMINEHO 3aiJIsl
crabimizanii OyTTs, SK CaMOMIATPUMKa HOTrO BIACHOTO IiCHYyBaHHS. BinTak, 3amyCTHTBCS 3aXUCHUHN
MEXaHi3M KOMIICHCAIIHHOT, PECTHIINHOI BiAIIATH 3 MOBEPHEHHSIM J0 MOYATKOBOTO «CTAaTyCy KBO». Toxk
BHOIp 3ajMIIAETBCS 3a Cy0' €KTOM, — MOPYIIMBIIHM TPAaBWIO jUS Naturalesin oOKpaBIIM Ta OIIYKaBIIH
camoro cebe, OTpUMae JHUIIE TUMYACOBY BHUTOAY, aje, IpPH I[bOMY, TOIMABIIM B HEMWIICTh A0 OyTTA,
HaKIM4Ye Ha BIAacHy TOJIOBY 3HayHO Oinbmie 0ix. B mepcnexkTuBi BiH 3a3Hae Habarato Ouniblie BTpart,
OCKIJTBKH JIisl IPOTH TIpaBa — I1¢ 3aMyIIeHUH OyMepaHT, SKAi Ma€e 37JaTHICTh TTOBEPTATHCS.

Tox, TyT MOXHa MTOTOAUTHCS 13 ByTakoBOrO TIpO Te, MO «HOPMU IMpaBa iCHYIOTh CAMOCTIHHO, a 91
CKOPHCTAIOThCS HUMH CY0' €KTH — IIe iX BI/I6ip>)l. I B mpoMy I1UTaHi, — IPOAOBXKYE Aalli JTOCTITHULS, —
«Cy0’ €KT Ma€e TPaBO PO3MOPSIUTHCS HAJICKHAM HOMY TPaBOM 3aJIeKHO Bij BJIACHOI BOJI, 0COOMCTOTrO
OaxanHs. BiH Takok MOXKE€ BIIMOBHTHCS BiJ BUKOPHUCTAHHS IpaBa, peaizyBaTH MOTO MOBHICTIO abo 1Mo
YacTHHAX, B OyJb-akuii yac». OmHaK, mo3ask, BCIKOMY MOPYIIHHKY YrOTOBaHA OJHA W Ta K IeYalibHA
y4acTh: MO-TIEpIIe, BCE PECTYIINHHO, K caTucdakiis-moctdakTyM, nepeiae 10 monepeHporo CTaHy, i, mo-
IpyTe, A0 BiTHOBIEHHS CTAaTyCy KBO JOIUTIOCOBYETHCS IE CAHKIIiIfHA po3IuiaTa, M3epKajbHa IO CTYIEHIO
HOT0 BUMHKY. YHUKHYTH IIi€i )X KapH HIXTO HE B 3M031, BiITAK BUHUTH OBEACTHCS TUTHKHU cebe. [Ipumaomy,
SIK CITYIITHO TiaMidae ATemuH, «OyIb-1Ke MOPYIICHHS] BCTAHOBICHOTO MOPSAAKY HE TiJIbKU MPU3BOAMTH JIO
HE3BOPOTHHX MATepiaibHHM BTPAT, CIIOTBOPEHHS ilfiCHOCTI, ale i 3aBjae He3aGyTHI AyIICBHI TpaBMU» .
Tomy-To cBigOMe Hemomep KaHHS TPHUITHCIB TPaBa, € BEIMKOIO IIKIITMBOI CAaMOOMAHOIO, OCKUIBKUA B
TaKOMYy pa3i, MM BOIOEMO Ta BeleMO OOpoThOy 13 caMHM CO0OI0, BHCTYIAIOYU NMPOTH YCHOTO OYTTS.
IMpuyomy x, MOpyIICHHS OAHIET HOpMH JUS Naturalepene B aBTOMATHYHOMY PEXHMi 0 HEJIOTPUMAHHS
HOTO BCHOTO B IiIOoMy. TOX, TYyT BapTO MOTOAUTHCS 3 HACTYITHOIO JTYMKOIO, BUCJIOBIICHOIO ATEIMHOM: «[
9UM Jali MA OyIeMO TIPOCYBATHUCS TI0 MIIAXY ... IEPEOYI0BU CYCIIBCTBA, TUM ITOCIIIOBHIIIE i aKTHBHIIIIE
TIOBMHHI BUKOPIHIOBATH i IIOMEPEKATH MPABOIOPYIICHHS»" .

3 iHIIOI CTOPOHH, Hisl TIpaBa, K 1 (I3MIHOTO 3aKOHY, — ITOCTiHHA. Pa3oM 3 THM, OCTaHHIN MOXHa
MTYyYHO 3a0JIOKyBaTH, aje HIKOJIH, — HE HIBEIIOBATH HOro oOiratopHicTh. Tak, TpaBiTallis TMPHCYTHS
ycroau, il He MoxHa BiamiauTH. OTHAK pO3yMHA iCTOTa 3/1aTHA TOCIA0UTH IF0 CHITY, 3aCTOCYBABIIU BILTHB
BiANOBIAHOrO iHIINM (i3MYHOro 3aKoHy. Jlito K TpaBa >KOJAHMM YMHOM CKAacyBaTH HE MOXJIMBO. A Tak
caMo 1 BIUTMBAaTH HA HEl, OCKIIHPKA HEMAa€ TaKoi MPOTH-CHIN Y OYTTI, SKa 0 MOTJIa BHKIIOYUTH YH SIKOCh
3MiHHTH JUS naturalellpaBo He mipIsATae i KPUTHILI BHACIIIOK HOTO BCTAaHOBJICHHS Buium poymom. BoHo
HaMU JIMIIe Mae BUKOHYBaTHUCS, 2 HE 0OrOBOPIOBATHCS HA TMPEAMET MPaBUILHOCTI. HeBipHUM MoOXe OyTH
TIJIBKY Halle Horo mi3HaHHS.

Sk GaumMo, TIpaBO 3a CBOEIO CYTHICHOIO TPUPOAOI0 € PETYIATOPOM, MpPHU3HAUEHHS SKOTO
MPOSIBIISIETHCS B HOPMYBAHHI JKUTTEBUX IPOIECIB CYCIUTLCTBA, YEPE3 CBIJOMY OpPTaHi3allifo MOpsSAKy, HOro
MIITPUMIT, 3apaan 30epeKeHHS i 3aXHCTY COIIyMY Ta PO3BHTKY OYTTA B ITijioMy. B cBoiif Oe3mocepenHii
peamizamii BOHO TIPOSBISAETHCA SK UITKO BiJUIaropKeHa CYKYITHICTP MDKCYO' €KTHHX BiTHOCHH,
OIIOCEPEIKOBAHA 1/ICAThHUMH MTPABWJIAMU CHiBICHYBaHHS. T0OX, PaBo MpHU3HaUeHEe KEPYBaTH COLIaTbHIUMHU
MpolecamMy, 3YMOBICHHMH CaMe CIUTBHHM TPOXXHUBaHHAM Jtofiell. OYeBHIHO, IO BOHO y CBOEMY
Oe3nocepeIHEOMY peaabHOMY (BDYHKI[IOHYBaHHI HEPO3PHUBHO IIOB S3aHE 3 CYCIIILCTBOM (€ i Ma€ misfATH),
BU3HAYAETHCA-Y-II3HAHHI, HAacaMmIIepes, IiJ[ BIUTMBOM COIiaibHOI jaerepminamii. ToMmy, Ha ChOTOJHI, HE

! Byrakosa, H.A. (2006).Jlpasoomuowenus 6 cmpykmype npagosoii deticmeumensnocmu (Master's thesis).
Northwest academy of public service, 19.

2 Aremn, FO. (1976).Couunanucriyeckas 3aKOHHOCTh ¥ nipaBa 4yenoseka. Cosemckas ocmuyus, 11,6.

8 Aremn, FO. (1976).Counanucriyeckas 3aKOHHOCTh ¥ nipaBa 4yenoseka. Cosemckas ocmuyust, 11,6.
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MOJKe OyTH MOBH PO OCTATOYHE BUBEACHHS JIOACTBOM jUS naturaleAsne toi (akr, 110 HEMa€e «HUCTOTO»
mmpaBa B HOro MpOSBi-IJIsA-HAC, 30BCIM HE O3HAYae, M0 MU ITOBHHHI BiMEXYyBaTHCSA BiJ] TaKoi HOTO
imeanpbHOI OCHOBH. HaBrmakw, MM TIOBHMHHI 30€perTH TMOJe MISUTBHOCTI I 1i CEpHO3HOTO TPHUBAJIOTO
Mmi3HAHHSA, aJDKe JUS naturale -He ecki3 Ta equHe MipUIIO I 3aKOHY .

Bcest cripaBa B TOMy, 10 CITy»K00Ba pOJIb 3aKOHY Peaji3yeThCsl X HisK HE HACTUILKHA OJTHO3HAYHO,
00 MaTH MiICTABY <GBAJUTH» HA COIIYM BCIO IMTOBHOTY BiJITOBIMATHHOCTI 3a XapaKTep MPaBOTBOPUYOCTI.
VsBACHHS MPO Te, MO0 3 3aKOHOMOHIOM JIIOJUHH MaikKe BCe OJaromoyiydHo 1 BiH JOCTaTHBO I00pe
«TIpaIroe» B SKOCTI OCHOBU JUISL <«COIIANLHOI MpPOTpamMu», BCTYNMae B TPOTHPIYYS 3 BH3HAHHAM
TiaNeKTUYHUX SBUII y IOUHAMIKK JKATTS. Y TepIly 4Yepry MoBa #ae NIpo TaK 3BaHE <Galli3HEeHHSI»
MTO3UTHUBHOI HOPMH TIPH PETYIIOBaHHI CYCHUTHPHUX BiJTHOCHH 3a TIepeOiroM CyCIiIbHUX 3MiH. He 6aunTtu x
ILOTO TMPOTHUPIYYS MOXHA JIUIIe B TOMY BHUMAIKY, SKIIO, HANMPUKIAJd, BBa)XaTH, IO 3aKOHOJABEIlh
KpUCTAIILHO-0C3/I0TaHHUN TBOPEIlb HOPM, OJHAK TaKa TMO3WIlis, SK BiJOMO, XapakTepHa TUIbKH B
TOTANITAPHUX JEeprKaBax.

[Monpm 1e, Mexi mi3HaHHA JUS Naturales cBoemy Oe3nocepeHOMY PAKTUYHOMY BTIJICHHI Yy 4aci
BU3HAYAIOTHCS PIBHEM 3arajibHOi KYJIbTYPH, JOCATHYTOI KOHKPETHOK IMBLMi3aIi€r0. B  cBoemy
KOHKPETHOMY BTUICHHI Y CYIIIOMY BOHU JUHAMIYHO OOYMOBJICHI iICTOPUIHOIO KOPEIIAII€I0 METAIOPUINIHUX
(dhakTopiB, IETCPMIHOBAHMX HASBHOIO CYCHIJIHHOIO OOCTAaHOBKOIO, BHXONSYH, HacaMIlepel, 3 CaMHX
iHTepeciB cy0'exTiB. Came BiA BUIY ICHYIOUMX Yy KOHKPETHOMY COLIyMi BiJHOCHH, IO CKJIQJalOTh
3aradpHMI TpeaMeT il juS naturaleMae 3ajexaT CTYIiHB iHTEHCHMBHOCTI BIPOBAIKEHHS OCTAaHHBOTO,
TOOTO IIMPOTAa OXOIUICHHS BIUIMBY HOPMATHBHUX BHMOT, iX JICTalli30BaHICTh B 3aKOHI, XapakTep GopM Ta
METO/IiB TPUMYCY.

3a BenmkuM ke paxyHkoMm, HITA, sk mpaBmio, — e ymnepekeHa AOBUIbHICTH. HaTtomicTh jus
naturale,mocraroun y BUIISAi Ge3MPUCTPACHOrO apOITPy Ui CYCIIIBCTBA, BKAa3iBKAMM SIKOTO HAM YCiM
HEoOXigHO crhimyBaTh, — crilika CTa0iNpHICTP iICTHMHM HAmIOro CBiTy. BoHO po3ymHe, pamioHaJbHO-
CHCTEMHE, B HbOMY 3akiageHa myapicte CtBoproBaua. Tomy jus naturalebasyerbcs Ha Jr000BI 70
€K3UCTEHIT1 Ta Ha ii BoJii 10 6e3yMoBHOTO Oara: moopa ta mnpasmau. [Ipu mboMy, HOpMHU TpaBa 3amucaHi Ha
CKpIKAJSIX caMOTO OyTTS, BUTPaBipyBaHi 3 BIITUCKOM Ta BHPI3b0JICHI 13 TTO3HAYKOIO <3POOJICHO 3 METOIO
3aCTOCYBaHHS Il OyAb-SIKOTO Cy0' €KTa, B TOMY YHMCIIi 1 JIIOAUHU».

B pesynbTarti, cripaBeUIMBUM € JIMIIE Te, 1110 3po0JicHe 10 HOpMaM, MpOIUcaHuM B jusS naturale.
ToMy rapMoOHif0 3i CBITOM MOXKHa 3HAWTH TUIBKH y jUS nhaturale,sk noBeplieHOMY BH3HAUEHHi, Ta
HaOLIBII TPOyMaHOMY BCTaHOBIJICHHI Y CYCHIJIBCTBI 3a001HUKIB B pakypci Moe-TBoe, IUIIX0M 3HATTS
Hampyrd Ta B3a€MOIIOJICTIICHHS! TaKWX CTOCYHKiB. | came dYepe3 Oe3yMOBHE BIPOBAKCHHS IIpaBa
BCTAHOBITIOETHCS CIPABEAINBUI MOPAIOK Y BUTIISAAI HaWKpalle MOMIJIMBOTO MEXaHi3My BpETyITIOBaHHSI
B3a€MOJIIi €K3UCTEHIiH MK co0oro. Tok, MOXKHA CKazaTH, IO, MO CBOIM CyTi, NMpaBO — IPHPOJIHA
MOJIaTBHICTh JIOACHKOTO XKUTTSI, HEOOXiHA JopMa IS HAIIOTO iCHYBaHHS B CynioMy. | HIY0TO Kpamoro 3a
HBOTO, B CEHCI IHCTPYMEHTY ISl BPETYJIIOBAHHS BITHOCHH Cy0’ €KTIB, 00’ € THAHUX CITITLHUM TIPOKUBAHHSM,
B HamoMy CBiTi He icHye. Ilpumdomy, sk 1 Oymp-skwii 00’ €KT HaJIeKHOTO, TPaBO IMOCTIHHO 30epirae
CaMOTOTOXKHICTh CaMOMy CO0i, JiF0Yd B KOXHOMY KYTOYKY KOCMOCY OJTHAKOBO, TOOTO BOHO HE
BUJI03MIHIOETHCSI, HA BIJIMiHY BiJl 3aKOHO/IaBCTBA.

Takum unHOoM, [IpaBo — 11e HE MO3UTUBHI HOPMHU (SIK TIPOTOJIONIYE FOPIIO3UTHBI3M), &, HACAMITEPe]I,
iCHye sl JIOOMHM B CBOIM 4YMCTId iHTeHHiiiHOcTi (Ha YoMy HamonsArae ocHarypanizm). B
THOCCOOHTHYHOMY IUIaHi BOHO MOCTA€ B SKOCTi TPAaHCICHACHTANbHOI peanbHocTi. Moro GyTTs — me He
XaoTHYHE OJIYKaHHS, IO YHUKA€ BiJ BU3HAYCHOCTI, & HABIIAKH, — BOHO 3JaTHE JI0 pPEajli30BaHOCTI B
JII0ICKOMY MUCJICHHI, CTABIIIM 3MICTOM JIJISl 3aKOHY, THM CaMHM Ha/IaBIIH MTPABMIBHOT POPMHU TTO3UTHBHIN
HOopMi. B pesynpraTi 1pOro, «jus naturale»e TpaHCTpPECHBHUM pEXHMOM JIFOACHKOT CaMOCTi B
COITIOKYJETYpPHOMY BHMIpi TIPaBOBOi peanbHOCTI. TOMy HIISX O HBOTO, €, MEPII 3a BCE, MPOCKINEI0 B
MMO03a30BHIIIHIO MATPHII0 HAIIOTO YHIBEPCYMY, IO TPAHCIICHIEHTAIFHUX BIIACTHBOCTEH, HE CYMICHHX 3
BHUMOTOI0 PO3PHMBY MiK JIOAMHOI i MPHPOAOI0. MOro » IMOUIyKaMH Mae 3aiiMATHCS CBOEPiXHHI
<«30JIOTOIIYKaY» — 3aKOHOJIAaBEIb Ha 3araJIbHOMY PiBHI Ta MPABO3acTOCYyBad — y KOHKPETHII FOPUAUIHOTO
BUTIAAKY, KO)KHA JIIOAWHA s ce0e, MPUCTYyXOBYIOYHCH IO BCENPOHMKAIOUOTO TOJIOCY HAJEKHOTO, e
CIIPaBXKHE «JUS»ii iCHy€e B YUCTOMY BHIIIsiAI 3 TIPoOoro B «1000.

Orxe, «@e Oinbpllle, HE MeEHIIE, He OaraTo, HE Majo», MMpaBo, OYyTTs, JIOJUHA — IIe BCe (opMU
BTUICHHS AyMOK AeMiypra, BKJAJcHI HAM B iCHyBaHHsS IuX sBuil. OCHOBHE K HaIlle 3aBHAHHS y IIIH
CHCTeMI, Mi3HATH Tepiine, abl MaTH MOXKJIMBICTH iCHyBath y Apyromy. ITo-cyTi, jus naturale -#e € manc
OyTTs U1 Hac. OCb, Bi3bMITh 1 CKOpPHCTalTecs, SIKIIO 1 Aajii xoueTe mepeOyBaTH y MoeMy Tii. I came y
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BCTaHOBJICHHI PIBHOCHJIM B CYCIIJIBCTBI, TOOTO €B(OHII y MiXOCOOMCTICHHX CTOCYHKaX, Ta YTBOPECHHS
3aBASKHA ITHbOMY 3arajIbHOTO IMACTS IS KOXKHOTO i3 CyO' €KTiB, 1 mojisrae ocoOnmBa crenudidaa Micis
mpaBa. Tox, mo3a jus naturalexurrs ne mae. Cy0' ekt 6e3 HBOro mepebyBaTH B CBiTI CaMOCTIHHO HE B
3M03i. U iHIIOT abTepHATHBY [Is HAC He MOYXe OYTH, OCKIIBKH iCHYIOUH 63 Ipasa, JTI0IMHA BTpayae CBiil
3B’S130K 13 «OHTO». Biarak, sk T mi3Haem jus naturale;rak i Oymem skuth. Llfo 1yMKy MM TOBHHHI
nam’ ATaTH KOXKHOTO JTHSI.

Arme Bxe 1 3apa3 KOXKeH Moke modaTh 3 cebe. Tak, y3roKeHHS MPUPOTHOI OCOOHMCTOI
BCEJI03BOJICHOCTI Ta CYCHUIBHOI MOTPeOM B3a€MOOOMEKEHHS, IO 3IIITOBXHYJUCS B COILIYyMi, MOXJIHBE
JUTIE Yepe3 TOMepeaHe TPUMHUPEHHS [HUX MO3WINA B 1HAMBIMYaJbHIH CaMOCBIIOMOCTI JOOPOBUIBHHM
BU3HAHHAM iHTepeciB Inmroro. M me € HeoOXimHa ymoBa B iM'si JOCATHEHHS 3aralbHOTO MHpPY B
CyCHiIBCTBI. YCi MU MaeMo B piBHIH Mipi Bigpi3aTH BiINOBIAHNI KyceHb BiJl CBO€l cB0OOOIM Ta chopMyBaTh
13 Hel 3araibHy. | TYT KOKEH Ma€ TIOCTYIHUTHUCS 3apaJy COLIANBHOTO OJIArONONyYYs: TaK HE IOBUHHO OYTH,
o0 ogHOMY yce, a 1HIIOMY Hidoro. PiBHI MOKJIMBOCTI IJIsi camMopeati3allii BJIaCHOI €K3MCTEHIII MaloTh
ICHYBAaTH JIJIsl KOKHOTO, IO 1 03HAMEHY€E COOOF0 MPUXiJ] B HAIIIE CYCIUILCTBO MPaBa.
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INSTITUTE OF ADVOCACY IN CIVIL SOCIETY

The article criticizes the concept that refers the institute of advocacy to civil society. We consider
systems of relations between civil society and institute of advocacy. The subject of research is
functional responsibilities of an attorney which formed under the influence of civil society. It was
indicated that the main social mission, the fundamental purpose of advocacy is to protect
human rights. Real feasible and reliable protection of human rights is the ultimate criterion of
humanity and progressivity of advocacy. Any systems of organization and activity of advocacy
should be assessed from the point of view of ability to ensure human rights. he author
determined that the system of public associations of attorneys and lawyers' associations is
consistent with interpretation of modern civil society institutions. Proved that advocacy is an
independent institution of communicative and organizational interaction between civil society
and state in the area of rights and freedoms of people.

Key words: Institute of advocacy, civil society, state, advocacy.

MocTranoBka mpodaemu: [Ipotupivus Mix aepxaBoio B 0co0i aJAMiHICTpAaTHBHOTO amapaTy Ta
rpoMajsilHaMHd MOXYTb HaOyBaTH rocTpoi (opMH 1 3AiCHIOBAaTH PYHHIBHMH BIUIMB Ha CYCIIBCTBO Ta
nepxkay. ToMy, 1100 3MEHITUTH PU3UKH TAKOTO BIUTUBY, IEPIKABOIO IITYYHO CTBOPIOIOTHCS TapaHTIl Mpas i
cBoOO JIOAMHM 1 rpoMazsHuHa. OHa 13 TaKuX rapanTid 3akpimieHa B c¢r. 59 Koncturyiii Ykpainu,
MPOTOJIOLTYE HASBHICTh B YKpaiHi IHCTUTYTY — aJBOKAaTypH, OCHOBHHM 3aBJaHHSMH SIKOTO € 3a0e3MeUeHHS
nmpaBa Ha 3aXHCT BiJl OOBHHYBauYCHHsS Ta HAJaHHS IPaBOBOi JOMOMOTM. TakMM YHWHOM, JepKaBa
HAMaraeThCsl CTBOPUTH M€ OJUH IHCTHTYT T'POMAJChKOrO cycmiibcTBa. E. JIFOpKreiiM cTBEpIDKYE, IO
«HAaIlisT MOXKE MiJTPUMYBATH CBOE ICHYBaHHS JIMINE TOJi, KON MiX JEPKAaBOIO Ta OKPEMHUMH OCOOaMH
BIIPOBAIKYETHCS U Psil BTOPUHHUX TPYI, AOCTaTHHO OJIM3bKUX K 1HAMBIAAM, 100 3ay4uTH iX B chepy
CBOET il i TAKMM YMHOM BTSCHYTH iX B 3arajibHUIl MOTIK COLIAMBHOTO KUTTS» . J[aHi «BTOPHHHI Ipym» -
BUCTYNAIOTh CaMe iHCTUTYTaMU TPOMaITHCHKOTO CYCIIIBCTBA i3 HAsIBHUMHU BUOKPEMIICHUMH (QYHKLISIMH Ta
uinsmu. OgHaK, JyMKa o0 Hijed AisUTBHOCTI TAaKUX IPYIl CYTTEBO BiAPI3HAETHCS cepel HayKoBUiB. Jleski
BBaXKalOTh, IO TIEPE/l «BTOPUHHUMHU I'PYIaMU» CTaBUTHCS 32 METY CYNEPHHUITBO C JiepkaBoro, mpote E.
JIfopKreiiM JIOTPUMYETHCS 1HIIOT JYMKH, BBaXKa€, IO TPOMAJICHKE CYCIIBCTBO Ma€ 3a METY BTSTHEHHS
TPOMAJISIH «B 3arajibHUH MOTIK COI[AbHOTO KUTTs». Ha Hall morssil, He MPOTUCTOSHHS C ISPIKABOIO, HE
00poTh0a 3 HUM SBISETHCS T'OJOBHOI (DYHKIIIE0 TPOMAICHKOrO CYCIIILCTBA, @ CTBOPEHHS YMOB IS
COIiaJIbHOI 1HTEerpartii iHauBiAiB. I'poManchke CYCHUIBCTBO - II€ IHTErpaTWBHA CHUCTEMa CYCIIILCTBA B
HIUPOKOMY CEHCI.

Xotijock OM BiIMITHTH, TPOMAJACHKE CYCHUILCTBO BiJirpae i Taky poOJib, SK 3ITKHEHHS
IHIUBITyaIbHUX I1HTEPECIB, M0 CIYTY€E IOIITOBXOM JUIsI CTBOPECHHS HOBHX MYOJIYHHX I1HTEpECIB, SIKi B
OCTaTOYHOMY BHIJISAAI (OPMYIOTBCS B MOJITUYHOMY 1 E€KOHOMIYHOMY TOBapMCTBax, a Jali MOXYTh
HaOyBaTH 3aKOHOAABYOTO OQOPMICHHS, TOOTO OTPUMYIOTH IHCTHTYLIHHHMHA 3aXHCT 1 PO3MEXYBaHHA B
BHTJISII TIPAaBOBUX HOPM. B IbOMY CEHCI TpOMaasTHChKE CYCHIIBCTBO MOKJIMKAHE TPaTH iHTETPYIOYy POJb 1
CTBOpIOBAaTH B MyOJiuHiil cdepl MaimaHuMky IS OOTOBOPEHHS 1 BUPOOJICHHS 3rOAM 3 MPHBOIY
BUHUKAIOUUX MPOOJIEM 3 THM, 1100 HaJaJi, Yyepe3 MOJITHYHE CYCHUIBCTBO, JOOUBATHCS BHECEHHS 3MiH 10
3aKOHOJIaBCTBA.

Crmim BHCBITIIMTH ¥ AYMKY VKpPaiHCBKMX HAyKOBIIIB, SKi BBa)XalOTh, IO TPOMAISTHCHKE
CYCHIUJICTBO — II€ CYCIiJbCTBO 3 PO3BHHEHHMMH EKOHOMIYHUMH, TONITUYHUMH, TYXOBHUMH Ta 1HIINMHU

! Tropkreiim, 3. (1996).0 pasdenenuu obwecmsennozo mpyda. Mocksa, 35.
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BiJIHOCHHAMU 1 3B’ sS3KaMH, SKi B3aEMOJIIIOTH 3 JIEP)KaBOO Ta (PYHKIIOHYIOTH Ha 3acajax JEeMOKpATii i
npaBa.” BuXOASYM 3 aHOI JyMKH, TPOMASHCHKE CYCITIBCTBO PO3IIISIAETHCS K CAaMOOPTaHi30BaHA
CHCTEMa B3a€MOBIIHOCHH MIDK TPOMaJsHaMH, IX TpylnaMu Ta JAep)kaBoio. l[okiukaHe 3axuInaTé 3aKOHHI
iHTepecu, mpaBa 1 CcBOOOAM JIOAWHU 1 TpoMaisHWHA. BBaxaroTh, IO piBEHb PO3BUTKY YKpaiHu
BU3HAYAETHCS CaMe AaHOIO0 CHCTEMOIO.

Opnnak, Yu MOXHA CTBEPIKYBaTH, IO aJBOKATCHKUHI PyX, AK CHCTeMa TPOMAACHKHX 00’ €IHaHB
aIBOKATIB Ta acolliaiiii agBOKATCHKUX YTBOPCHb, IUJIKOM BIAMOBIIAa€ TPAKTYBaHHSAM IIPO I1HCTHTYTH
CY4aCHOI'O TPOMAJICBKOTO CYCHIJILCTBA.

l'onoBHe 3aBmaHHSA agBOKATYpH, SK IUIICHOTO IHCTHTYTY, MOJISra€ B HaJgaHHI KBaji(hikoBaHOI
IOpUAMYHOT AOMOMOIH Ha mpodeciiiHiii ocHOBI. B 1iif AKOCTI, agBoKaTypa He MO)Ke OyTH BiJHECEHa HE
TIJBKH O pyXiB a00 HeopMaTbHUX TPy, a i 10 acoliauiif TpOMaIsHCHKOTO CYCIILCTBA B HOTO CydacHii
iHTepmpeTanii.

XoTijoch OW BIAMITHUTH, IO TOHITTS TPOMAIIHCHKOTO CYCHUIBCTBA HAWOIIBII aIeKBATHO
CHIBBIIHOCUTBCA 3 MOHATTSM caMe IMPaBOBOI JIEPaBH, OCKUIBKU 1 Tepile, 1 Apyre MOHATTS BiOMBalOTh
HaWBaXKIIMBIII XapaKTEPUCTHKH Ta HEBIA €MHI CTOPOHM IKUTTEIISUIBHOCTI CydYacHOi JEeMOKPAaTHYHOL
Jep’KaBHOCTI: 3 OJHOTO OOKy, peaiizallisl 3acaj MpaBoOBOI JEPKaBU HE MOXE HE CIIHPATHCS HA BiTHOCHO
ABTOHOMHI MEXaHI3MH CaMOpPETYJIAIil TPOMAISIHCHKOTO CYCIJIBCTBA, a 3 IHIIOTO — OpPraHIYHUM
JIOTIOBHEHHSIM (DYHKI[IOHYBaHHS TPOMAJISTHCHKOTO CYCIUIBCTBAa BUCTYIAIOTh cpopmoBaHi Ha (hopMaibHO-
MPaBOBHX 3acajiaX IHCTUTYII Jep>KaBH, AKa TIIBKH 32 TAaKUX YMOB MOXE CTaTH IMpaBoBoio”. Ilpote, um
MO’KHA CTBEP/KYBATH, IO a/IBOKATypa 3a HUHIIIHIX YMOB PO3BUTKY YKpaiHH, SBISETHCSA CaMe TPAaBOBUM,
JIEMOKpaTHIHUM iHcTUTYyTOM? Hanami, cipoOyeMo, aTu BiIITOBiAb HA i€ 3aIlTUTaHHS.

AHaji3 OCTaHHIX AOCTiMKeHb Ta myOiaikamiii. be3yMoBHUI iHTEpeCc MPEACTABISIOTH IMOTISIH
CTOCOBHO MPOOJIEMaTHKH TPOMAASHCHKOTO CYCITIIIECTBA, IO MICTATHCS B MPAISX BHIATHUX MHUCIUATENIB E.
Hropkreiima, I'. T'erens, C. B. Ilpunynskoro, F0.C. Ilemmyyenka, JI.A. Cremenko. Jeski nuTaHHS
CHIBBIIHOLICHHS TPOMAJACHKOTO CYCIHiJIbCTBA Ta aJBOKATypd OCBITJIIEHI TaKOXX B psAAi  cTaTew,
OMyOJTIKOBaHUX B IMEPIONMYHUX HAYKOBUX cremiamizoBannx BumanHHsx A.J[. boiika, B.I. Cepreesa, I'.M.
Pesnika, [1.b. bapen6oiima.

MeTta mOCHiIKeHHS MOJISITA€ B BUPINICHHI MUTaHHS JOUUIBHOCTI IOPHIUYHOTO BKJIIOYCHHS B
TPOMAJICEKE CYCHUIBCTBO IHCTHTYTY aIBOKAaTypd Ta BHUABICHHA (aKTOpiB, sKI BHU3HAYAIOTH POIb
aJIBOKATypy B PO3BUTKY CYYaCHOTO TPOMAJCHKOTO CYCITiILCTBA.

OcHOBHI pe3yJbTaTn qocaixkeHHs. JKo/IeH i3 3aKOHOJABYMX aKTiB YKpaiHU HE MICTHTh HOPMH,
s;ka 0 MOTJIa CBIIYUTH MPO T€, MO0 O0OB’I3KOM aJBOKATYPH, SK HE3aJCKHOTO BiJ[ JEpKaBU IHCTUTYTY, €
3MIUCHEHHS 3aXUCTY TPOMAICHKOTO CYCIIUTLCTBA.

Tax, BiamosigHo 10 c¢T. 59KoHcTHTYIIT YKpainu, KOJKeH Ma€e MpaBo Ha MpaBoBy gonomory. OnHak,
HEOOXiHO 3a3HAYMTH, 10 HEMOXKIIMBO CHIBCTABIATH KBalipiKOBaHY IOPHUIMYHY JOIIOMOTY Ta 3aXHCT IIPaB
1 cBOOON TpoOMaasH SK €IWHE IIiJIe, IO TOTO JXK CYKYIHICTh TPOMajsSH HE BHUCTYNAE CKBIBAJICHTOM
TPOMAJICEKOTO CYCIibCTBA. AHI KOHCTHTYIIISI, aHi i1HINI HOPMATHBHO - TPaBOBI aKTH HE PO3TIISIAIOTH
HajaHHS KBali(hikoBaHOI IOPUIMYHOI IOMOMOTH, SK MPEpOraTWBY BHUKIIOYHO aiBokaTiB. Jlumie, cT. 45
KpuminaneHoro mnpomecyansHOro kojekcy Kpainu BHU3Hadae, M0 3aXMCHUKOM € aJIBOKAT, SIKUH 3JiHCHIOE
3aXHUCT IMiI03PIOBAHOTO, OOBHHYBAaYEHOTO, 3acCy/PKCHOTO, BHIIPaBAaHOTO, OCOOW, CTOCOBHO SIKOi
nependavacTbcsl 3aCTOCYBaHHS TPUMYCOBUX 3aXOJliB  MEAWYHOTO YW BHUXOBHOTO XapakTepy abo
BUPINIYBAJIOCS MHUTAHHS MPO iX 3aCTOCYBaHHS, a TaKOX OCOOM, CTOCOBHO SIKOi MepeadadaeThcss pO3TJs
MUTaHHSA PO BUIAYY iHO3EMHIl JepiKaBi (EKCTpaauILiio).

Ha mamr morysiz, qopedanM Oye 3ayBaXKWUTH, IO TyMKa OiIBIIOCTI HAYKOBIIIB 3 IPUBOAY TOTO, 110
a/IBOKaTypa € IHCTHUTYTOM TPOMaJICHKOrO CYCIIJILCTBA 1 Ma€ Ha METI 3aXWIIaTH OCHOBOIOJOXHI MpaBa i
CBOOOTN JTFOAMHY 1 TPOMAISTHIHA € XMOHO10. B mepiry gepry XoTijioch OM BIAMITHTH, IOPUIAIHY JOTIOMOTY
Hama€e He aaBoKatypa (aJBOKAaTChbKE CaMOBPSIyBaHHS YH aJBOKATChKE OO0 €IHAHHS), a 3aBKIH
Oe3nocepeIHbo anBoKaT. Tak, cr. 43 3aKoHy PO aJBOKATCHKE CAMOBPSITyBaHHS TOBOPUTH HAM IIPO T€, IO
3a60POHSETHCS BTPYUaHHS OPraHiB aIBOKATCHKOrO CAMOBDSIYBaHHS y podeciiiHy MisIbHICTh agBoKaTa.
CratTs 4 1p0OTO 3aKOHY BCTAHOBIIIOE, IO YTOZa PO HaJaHHs MPaBOBOI JOTIOMOTH YKJIAJAEThCA MIXK JTBOMa
CTOPOHAMH, OJTHI€I0 3 AKUX € KIieHT ( @00 HOro MPEICTaBHHUK), IHIIOK — aJBOKAT, HA SKOTO MOKJIAJAEThCS

! 3akon npo adsoxamypy 1992 (Bepxosua Pana Ykpainu). Bidomocmi Bepxosnoi Paou Yipainu, 9, 1.

% IpoMajichKe CYCIILIBCTBO, IIOMITHYHA cHcTeMa i aepxasa? <http://pravnyk.info/tdp_4.html>.

% Pycnak, 10.1. (3ar. pex.) (2013).Haykoso-npakmuunuii komenmap 0o 3axowny Yipainu «l[Ipo adeokamypy ma
aosokamcwvka disnvhicms». Kuis, «lleHTp yuboBoi JiTeparypu», 4.
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BiJIMTOBITabHICTH 32 BUKOHAHHS 000B’ A3KiB BIAOBITHO 10 YT'O/TH.

Crnmparodnch Ha BWINE BHUKIJIAJECHE, BBAKAEMO, IO IMJCTAaBH, AKi O BIAHOCHIM O BHUKIIOYHOI
KOMIIETCHITII amBOKaTiB - KBadi(iKOBaHy IOPUIUYHY JOIOMOTY TPOMAIsiHAM, B YKpPaiHCBKOMY
3aKOHOZABCTBI /10 TENEPIIIHLOTO Yacy BiACYTHi.

A.I'. KyuepeHa cTBepmKye, MO <«B [iSUIBHOCTI aABOKAaTYypH INpH HaJaHHI KBasiikoBaHOI
FOPUINYHOI TOTMIOMOTH OJHOYACHO IPHUCYTHI 1 TpuBaTHHi iHTepec (BiOHOBJIEHHS IOPYIIEHOTO IpaBa
KOHKPETHOTO KIli€HTa), 1 myOmiunuii inTepec (iHTepec BCHOIO CyCHiabCTBA). IlyOmiunuit iHTEpec
BUPAXAETHCSI Y BCTAHOBIICHHI PEKMMY 3aKOHHOCTi, CBOE€YaCHOMY IE€PETHHI MOPYLICHUX TMpaB 1 cBOOOX
IpOMaIsiH, BiXHOBIICHHIO MOPYIICHUX [PaBa T MIONEPEDKCHHS B MaiibyTHOMY" - BBaXkaeMo, 1o JaHa Te3a
HE BIJIMTOBITAE pealisiM CydacHOCTi, HE aJIBOKATYpPOIO HalaeThCs KBali(pikoBaHA IOpPHAMYHA JOMOMOTa, a
came anBokaroMm. Jlo Toro >, Taka IOpHIMYHA JOMOMOTAa 3aBXKAM € iHAWBIAyaJlbHOIO 1 Mo 00’ ekTy ii
npencrasieHHs. Lle 3amkou mepcoHaIbHO BH3HAYEHI Ta CUTYallfHO OKpecieHi mpaBa Ta iHTepecu
TpOMAJISH Ta OpraHi3aiiid, a He TpaBa Ta IHTEPECH TPOMAJICEKOTO CYCIIILCTBA UM CYCIIILCTBA B IJIOMY.
[nnuBigyaneHi iHTepecn He 00OB'S3KOBO TMOBMHHI CIIIBIAJaTH 3 iHTEpecaMu cycminberBa. Jo Toro ik,
rojoBHA (DYHKILiSl aIBOKATCHKOI MisTTBHOCTI TIOJIATAE HE B «KKOHTPOJII 3a JIOJACPIKAHHAM JICPKaBOIO MTPABOBUX
HOpPM», a B 3aXHUCTI IPHUBATHHUX, NEPCOHATBHUX IHTEpecCiB AoBipureniB. CaMe B IBOMY 3aKIIFOYAETHCS
TOJIOBHUH TyOJIIYHMI 1HTEpeC CYCHUIbCTBA MO BiIHOIICHHIO O iHCTUTYTY aJBOKATypH. A MHUTAHHS OO
TOT0, HACKIIBKMA B XOJi 3aXMCTY IHTEpPECIB JOBIpUTENS BAAETHCS KOHTPOJIOBATH JOJCPKaHHS ACP>KaBOIO
TIPABOBHX HOPM, SBISETHCS JUTS aBOKATA BTOPHHHNM. FOpHIMdHA I0MOMOra HAIPABIEHA CaMe Ha 3aXHCT
MIePCOHAILHO BU3HAYCHUX IHTEPECiB, B XOJI HaAaHHS SKOi, MEHII 3a BCE aaBOKATIB TypOYIOTh iHTEpecH
3arajbHi, TUM Ia4e TaKOTO 1HCTUTYTY SK TPOMaJChKe CycniibcTBO. OJHAaK, aJBOKAT BHKOHYE 1 TaKy
JONOMDKHY (YHKIIIO, SIK IPOTHAIS y3ypHamnii CyI0BOIO BaJI0l0 MOBHOBa)KEHb 3aKOHOIABYO1 Biaau. Yepes
MOJKJIMBOCTI OCKap)KEHHs CYAOBHX pimieHs (B amensmiiHuX, KacallifHMX IHCTAHI[SNX) aaBOKAT CIIPHSE
KOHTPOJIO 32 THM, HAaCKiNBKHM CYIOBI aKTH BiAMOBIJAIOTh 3aKOHONABCTBY 1 CYNOBiM NMpaKkTHLi 1 YU HE
JOMYIICHO CYAOM 3JIOBXXKHMBAaHHS MPaBOM CYAOBOro poscyny. Ll ¢yHKuis Takoxx myOnidHO 3HaumMMa, ajue
BOHA HOCHWTH CYIYTHIH XapakTep, TOMY ii HEMOXHAa BBa)KAaTH SK TaKy, IO BIAIOBiZa€ cTaHAapTaMm
TPOMAJICEKOTO CYyCIIBCTBA.

Sk Bxe 3a3HavaNocs, iICHyBaHHS TPOMAJICBKOT0 CYCIIJIbCTBa HEMOXKINBE 0€3 CTBOPEHHS T'apaHTiil
s 3axucty npas moauuad. Ha VIl Konrpeci OOH mono 3amo6iranus 3mounHam 1 ceprasa 1990p. Oyio
MIPUAHATO CTICMIATBHIA TOKyMEHT — «OCHOBHI TOJIOKEHHSI PO POJIh aJBOKATIB». Y HROMY 3a3Hadanocs,
0 TOJIOBHA COIliaJIbHA MicCis, ()yHIaMEHTaIbHE MPU3HAYCHHS aJBOKATYPH — II€ 3aXHCT MPaB JIFOJUHHU.
Peanbna 3piiicHeHHICTh 1 HafiliHa 3axWIIEHICTP NpaB JIOAWHH - HAWBHIIMNA KpUTEpil T'yMaHHOCTI,
MIPOTPECUBHOCTI  aJIBOKATypH. bymb-iKi cHUcTeMH oOpraHizamii Ta JisSUIbHOCTI aJBOKATypH MaroTh
OIIIHIOBATHCH CaMe€ ITiJT KyTOM 30py 37aTHOCTI 3a0€3MeUnTH IpaBa JIOANHN. BBaXkaeMo, 110 Ci1ij] BiTHECTH B
MPOTUBAry BHUCYHYTOI KOHIICIIIi HACTYIHY Te3y.: «HE pacrojaracT aJBOKaT HUKAKUMH CICIUATbHBIMHU
MOJTHOMOYMSIMHU JTaXKe JUIS TPOSIBICHHS WHHUIMATHBEI 110 3alllMTe HAPYIICHHBIX TpaB M CBOOOJ JIHII, HE
SBIISTIOIINXCS €TO TOBEPUTEISIMI.

HagiTh ko1, afBOKaT 3axuIiac mpasa i CBOOOIM CBOTO KIi€HTA, BiH HE IPUIHMHSE MPOTHUIIPABHI i,
a JUIIe KIOMOYe IMepe/i YIOBHOBAKCHHMU Ha II€ OpraHamMM IIOJ0 MPHUIMHEHHS TakuX Mid. 3BUYAKHO,
MOJKHA MPEJICTABUTH a/IBOKATa, SIKUI 3aTpUMaB 3JIOYUHIIS 1 THM caMUM 3a0e3MeUnB CBOEYACHE TIPUITHHEHHS
3MOYMHHUX Aiil. OJHaK, Taka MOBeAiHKa Oy/ie CBIAYUTH HE MPO HOro CrelliaibHi TOBHOBAXCHHS, a JIUIIC
PO MPAaBO 1 B TOM k€ Yac 000B’ A30K, SIKUH HANAETHCS KOXKHOMY TPOMaMHY 1 JITOAWHI B YKpaiHi.

BucHoBku. [lo-niepire, Ha BiIMiHY BiJ IHCTUTYTIB TPOMAJSTHCEKOTO CYCIIUIBCTBA, K1 3aJIEXKHO Bifl
craTyTHUX (a00 TPOAEKIAMOBAaHMX) 3aBJaHb MOXYTh 3aiiMAaTHCS BHKIIOYHO MPHBATHUMH a00 TiIbKH
CYCIITPHUMH IHTEpPECaMH, a TOYHIIIEe - iHTepecaMH HEBH3HAUYCHOI'O Koja 0ci0, a00 TUMM W IHITUMH
(mpuuoMy B OYIb-SIKHMX MPOIOPIIIAX), 3aXMCT MPUBATHUX IHTEPECIB y Taly3i MpaBa Ta MPaBO3aCTOCYBAHHS
HOCHTB IS aIBOKATYPH TIPIOPUTCTHHH 1 000B'SI3KOBHI XapakTep. TouHO Takok, HA BIAMIHY BiJl iIHCTUTYTIB
IPOMAJICHKOTO CYCIIJIbCTBA, BUKOHAHHS aJBOKATYPOIO [OMOMDKHHX, alie¢ TMOB'SI3aHUX 3 MYyOIIYHUM
iHTepecoM (QYHKUIH Imomo 3abe3ledeHHs OpraHi3amiiHUX YMOB aJBOKATCHKOI [iSUIBHOCTI, HOCHTH
000B'SI3KOBUI XapaKTep.

A Ha BigMiHYy BiJ OpraHiB JIep>kKaBHOI BIIaJH, Ha SKi TaK CamoO TOKJIAJCHO 3aBIaHHS 3aXUCTY

! Kyuepena, A.I. (2002).Pons adsokamype 6 cmanosienuu 2pajicoanckozo obujecmea 6 Poccuu. Mocksa,
«Penatedienarn», 199-200.

2 Pagpko, T.H. (2005).J pascoanckoe o6uecmso kax cpeda uncmumyyuaiusayuu adéokamypui. Mocksa, 126.

® Pagpko, T.H. (2005).I pascoanckoe o6uecmso kax cpeda uncmumyyuaiusayuu adéokamypui. Mocksa, 122.
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iHTEepeciB I'pOMajsH 1 OpraHizamiii, [Uid aJBOKaTypu 3aXHUCT NPHUBATHUX iHTEPECIB KI€HTAa HOCHTH,
0e3yMOBHO, IPIOPUTETHUX XapaAKTED.

Ilo-npyre, I TEPMIHOM <«TPOMAACHKE CYCHIIBCTBO» PO3YMIETHCS HE3AICKHA 1 HE BKIIIOYCHA B
cucTeMy IMyOJiyHOI BIaAX iHTETrpaTHBHA MiJACUCTEMA CYCIIJILCTBA, SIKa MEPEUIKOKAE HAAMIPHOMY THCKY
a[MiHICTPaTHBHOI Ta €KOHOMi4HOI TmijcucTeM 3 GOKy TMX uM immmx rpyn imrepecis’. Tomy crix
BH3HAYHTHCS, SIKIIO BITHOCHTH aIBOKATYpPy 10 TPOMAISIHCHKOTO CYCHUTBCTBA, TO TOMI HEOOXiTHO
PO3MIISIIATH 11 K €JIEMEHT CHCTEMH ITyOIITHOT BJIaIH, a SKIIO BKIIOYATH aIBOKATYPy B CHUCTEMY ITyOJIIgHOT
BJagd, TO BTPAYaeThCS AKCIONOTIYHUM CEHC BiJHECEHHS IaHOTO IHCTHTYTY IO TPOMAASHCBKOTO
CYCITUIBCTBA.

BBakaeMo, 1m0 aaBOKaTypa SBISETHCS HE3ANEKHHM IHCTHUTYTOM KOMYHIKaTHBHOI —Ta
opraHi3amiifHoi B3aeMoAii MiXX TPOMaJChKHM CYCIUJILCTBOM Ta JAEpKaBolo B cdepi peamnizamii mpaB Ta
cBO6OA rpomazsH i mogeit’. ToMy, BiJHECEHHS aIBOKATYPH 1O IPOMAISHCHKOrO CYCIIIBCTBA B YMOBAX
PO3BUTKY Ta pehopMyBaHHS 3aKOHOABCTBA YKpaiHU HE HAJA€THCS MOKIINBHM.
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THE ORAL LAW IN THE SYSTEM OF JEWISH LAW:
ITS ORIGIN, ESSENCE AND CHARACTER

The article is devoted to highlighting the essence and content of the Oral Law in the system of
Jewish law. It studies the problem of the Jewish understanding of the term "Oral Law" and its
relationship with the Written Law. The author analyzes a number of sources of Talmudic
literature on the basis of which the conclusions that the Oral and Written Torah are in close
connection and interdependence with each other. Based on the analysis of Torah and Talmud
the following two reasons for such connection have been pointed out: the same source of origin
and the one that the Oral Law is an explanation of the Written Law. In addition, the author
highlights a number of features inherent to the Oral Law, which make possible to make
conclusions about its nature, essence and content. Such interdependence of the two parts of
Jewish law emphasizes once again its uniqueness as a legal phenomenon.

Key words: the Oral Law, the Written Law, Torah, Talmud, Halacha, Haggadah.

The Oral Law, or, as they call it in the Jewishditian, the Oral Torah or the Oral Teaching,
occupies an important place in the system of JelaishWhile the Written Law includes the five boas
Moses, the Oral one covers much more legal matelial to the dynamic nature of its developmentikenl
the Torah, which is a static source of law, i.ee tlmat is not subject to amendment, the Oral La@nithe
contrary characterized by dynamic nature. Beingsthece of law derived from the Written Torah, @l
Law was formed through interpretations and expianatby the Jewish people in the course of their
history.

Prof. Menachem Elon states that the term "Oral Riegc includes all Jewish Halacha, which is
not construed in the Written Teaching. In a broakse scholar urges to treat the Oral Doctrine niyt'@s
Halacha of the Talmud, i.e. one that is formulatedhe Mishna, in the Midrash, in the Tosefta, le t
Baraytas and two Talmuds (Jerusalem's and Babyldnis also as halachic resolutions in all theinfs,
of all ages®. In addition, halachist stresses that "the Jewisicept of "Oral Teaching" includes written
laws, including statutes, regulations, etc. andf inéerpretation®. Taking into consideration the definition
given by the scientist, it becomes clear that MonHreats the Oral Law as an exclusively halakgale
material.

Another definition of the Oral Law$-%yay 2in, Torah shebe-'al peh), i.e.of the Oral Torahvewi
in the Electronic Jewish Encyclopedia (EJE): "alk tinterpretations and conclusions which the ssribe
deduced from the written Torah, as well as the leguns instituted by them, and therefore compribes
entire traditional teaching contained in the Midlhnthe Tosefta, and the halakic midrashim, sineseh
were taught only orally and were not committed titing">. As we can see, the authors of the Electronic
Jewish Encyclopedia treat the Oral Law not onlyaaset halakic material, but also haggadic. Despite
great respect for scientific views of the Jewishatar, closer and thus more corresponding to aaiomiof
the Oral Law is the definition given in the EJE €Tilnain reason to prefer this opinion to the anotimeris
that the Oral Law includes not only Halacha, babaliaggadah, which is also the source of the Jdaigh

According to the teachings of Jewish halachises,Qnal Law existed even in the days of Isaac long

! Menaxewm, €. (1989).Espeiickoe npaso. Yacms 1. Uepycamum: Amana, 209.

% Menaxem, €. (1989).Espeiickoe npaso. Yacms 1. Uepycanum: Amana, 210.

% Yerubiit 3akou. Dnexmponnas esperickas suyuxnionedus: mom 8, kon. 1302—1305 Hittp://www.eleven.co.il/
article/14236 (2015, September, 3).
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before the period of Sinai legislation. This ideebased on the words from BereshBecause Abraham
obeyed Me and did everything | required of him,gieg My commands, My decrees and My instructions.”
(Toldot 26:5}. The phrase "My instructions" is translated froebrew, and the original word used there is
"Torotai" which has a plural meaning, i.e. "My Thsd. In comments to Torah Sonchino explains that it
literally means "my teachings” and then he referghie Midrash, which emphasizes that the Torah is
divided into written and oral. The author of poputammentary on the Pentateuch directly explaias th
"the written Torah passes from generation to geiverdike a scroll, and the oral one as a doctrfrihere

is a large number of stories in Torah, which shbat even before the period of Sinai legislatiorréhe
existed the Oral Teaching that regulated the famdiyil, commercial and criminal relationships.
Obviously, it was a system of knowledge, norms anstoms that were passed on orally and because of
repeated use were granted compulsory nature. Thedpef Sinai law was an important moment in the
history of the Jewish people, because then Lawirtddea written form. And even after that the nemdlie
Oral Teaching did not disappear, on the contrdmy,Jewish people were given a kind of reinforcenment
the form of the Written Law, and a more detaileglaration of it. Such a need for the Oral Teachings
increased in every period of time.

In the talmudic literature we can find mentionstha written and oral Torah a large number of
times. One of the famous stories about the divisibtine Torah into the written and the oral ona &sory
recorded in the lette81-ato Mishnah, Chapter 5 of the second Shabbat teedftse story told by wise men
tells us about "one non-Jew (nohri) who came ton&hand asked: "How many doctrines (torahs) do you
have ?"

Shama replied to him: "Two: oral teaching and wntteaching”. Non-Jew said to him: "As to the
written Torah, | believe you, and as to the Oralahg | do not believe you. Convert me to Judaisrthab
you teach me only the written Torah". Shama shoatddm and drove him out.

He (the same non-Jew) came to Hillel and he coegidiim into Judaism. On the first day (of their
classes) Hillel said to him, "Alef-Bet, Gimel, Dtlléalphabet). The next day he turned the lettisted in
reverse order. Novice told him: "But yesterday yought me in a different way!" Hillel told him: "Buwlid
not you trust me? (when you were taught written lsyls) Just trust me being taught oral teachings (i.
oral Torah)®.

The story of the first pair of Tannaim presentethiea Gemara, whose approach to the teaching the
law differed, shows that the Jewish sages did et @ssume the separation of the Written and Quah;
and Shema even refused to carry out a giyur faragm who does not accept the oral part of thé. [@w
carry out a giyur (rite of conversion to Judaism),mandatory condition was the adoption of the
commandments of the Torah, both written and orhlusT in the Jewish sense they are the two pards of
whole.

The division of the Torah to the written and oragas given in one of the famous halakic Midrash
Sifra, which explains almost the entire book WatkaavHere we find the explanation of the rules from
Behukotay 26:46: "Behold, the resolutions and sl and the teachings that God established between
himself and the Israelites at Mount Sinai througbske®. Sifra explains it as follows: "Resolutions” are
the interpretations by sages; "Laws" are the lafvgigiice; "Teachings are Torah". This shows that t
Torahs were given to Israel, one written and oad"br

It is possible to cite a large number of sayingssages about the separation of Jewish teachings
into oral and written, and all they emphasize #a that these two are inextricably linked. Onéhef most
respected Russian rabbi, Moshe Pantelyat expremsemteresting idea on this, which reflects the
interpretation of the connection between the oral written Torah by Jewish people. He said: "When
transmitting oral information from generation tongeation people can forget something or distorT lie
Almighty gave us the Torah in the form of oral amdtten structures, so that each of them covers the
drawbacks of the other. The Oral Torah retainstiie meaning of words. The Written Torah encodks al

'r opa. ITamuxnuosicue u 2agpmapomm (2007).Mocksa: Moctsl KynbTypbl; Hepycamum: Iemapum.
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the Oral Torah, to know the decoding "key" , yon eéways restore forgotteh"

It is important to understand that both oral andtem laws are interrelated and interdependent. We
will try to briefly explain what they depend on amthat is the connection between them. The two main
reasons for this connection are: the same sourceigih and that the Oral Law is the explanatiorthed
Written one. Let us briefly look at each of them.

1. The same source of origin. The source of bb#nwritten Torah and the oral one, including the
laws and teachings that existed prior to the Mo&aiG is a divine revelation received at Sinai. afige
Avot describes, "Moshe received the Torah from Sana handed it to Jesus, Jesus to the elders)dbes
to the prophets, and the prophets the people oat@eeuncil" (Avot 1: 1). Furthermore, the Talmud
emphasizes that "it is not only the writings of Trerah, but also oral tradition, and mainly thédabne®.
The fact that the Oral Torah as a written explamatvas given at Sinai is also manifested in theaSifAt
Mount Sinai through Moses", this shows that theahpiits halacha, details and explanations werengive
through Moses at Sindi"Another example is found in the treatise Pea,revbae of the wise men said: "...

I have received it from Miashi, who heard it froms Father, and latter from the" couples ", who reed it
from the prophets as halacha given to Moses (gralySinai "(Pea 2:6) The following Mishna of the
Talmud suggests that the oral teaching, i.e. tred Torah, were given by God to Moses on Mount Sinai
who in turn gave them to his followers.

In talImudic literature we come across a large nunalbevise sayings, discussions, stories, which
show that both written and oral laws were receivgdloses at Sinai. Another well-known interpretatie
written in Berahot about the words of Mishpatim24:"... and | will give thee tables of stone, d@hd
Torah and commandments which | have written asaljniels for peopl€! Gemara in the letter 5 to Mishna
of the Berahot treatise explains: "It was interpdeby Levi, the son of Laham, the words of Simanghn
of Lakisha:" Tablets " are the Ten Commandmentsof@" is the Scripture; "Commandment" is Mishna;
"l wrote that" means by Prophets and hagiograpByidelines for them" means Gemara. This shows that
everything was given to Moses at Sifiai"hus, Jewish tradition represented by the wisachésts follows
the clear position that all Jewish teachings: Wnitt.aw and the Oral Law, received at Sinai, are
accordingly divine revelation.

2. Oral Law was given for a proper understandinthefWritten Law and interpreted it. The system
of laws and regulations contained in the Writtemahodid not give answers to all the questions #dnase
in the Jewish community. Many laws given in the &oicontain only a minimal explanation on how to
fulfill them, and there are those which partiallgadose information, making it practically impodsilio
fulfill the law in full. For example, let us considthe law given in the written Torah banning warkhe
Sabbath: "... thou shalt not do any work nor yoaor, your son, nor thy daughter, nor thy cattle, thar
stranger yours, which lead thee" (Itro 20:'dn) the text of the Pentateuch it is not listed atvkinds of
work can not be done in the Sabbath. Many questdsts arise in kashrus laws about the kind of bird,
which is allowed to be eaten (Rye 14: 11-20), aldetcivil relations, divorce in particular (Tets2é4: 1-

4), about the criminal ones considering incurrieggties (Mishpatim 22: 1-2), and so on.

The above examples are only a tiny part of theyanfassues on which Jewish sages did not find
the answers in the written Torah. In addition, drisal development of the Jewish community created
circumstances, living conditions, and put questidmsvhich the Written Laws gave no answers. Moezpv
taking into consideration the centuries-old Jevhgtory, the amount of changes taking place inetgci
was big enough. That is why, according to Jewiadition, the oral law became the necessary andrtlye
source of proper understanding of the Written LS8imce, as already mentioned, "Thora, its halacbtajld
and explanations were given through Moses at Siriai% clear that the Oral Law was given to expltie
Written one and was based on its authority.

Realizing that the interpretation of the Writtenrdlo is inevitable sages said in Sifra: "The Torah
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<http://toldot.ru/tora/articles/articles_524.htn{R015, September, 3).

2 Tanmyo. T. IV (Knuea 7 u 8) (2007).Mocksa: Usnarens JI. Topoxenxuii, 452.

3 Tanmyo. T. VIl (Mexunoma u Cugppa) (2009).Mocksa: Usnarens JI. Toponewkuii, 718.

* Tanmyo. T. | (Kuuea 1u 2) (2006).Mocksa: W3narens JI. Topoerkuii, 63.

® Topa. Hamuknuxcue u 2agpmapomm (2007). Mocksa: Mocts! Ky1sTypsr; Mepycamim: [emapum.

® Tanmyo. Tom VI (Femapa: Tpaxmam Bepaxom) (2011).Mocksa: Usmarens JI. Toponenxuii, 23.

" Topa. Hamuknuxcue u 2agpmapomm (2007) Mocksa: Mocts! KybTypsr; Mepycamim: [emapum.

8 Tanmyo. T. VII (Mexunsma u Cughpa) (2009).Mocksa: Usnarens JI. Toponerxuii, 718.

115



speaks the language of people and diversifiefisessions, but all they are subject to interpiatat. It
should be noted that the Torah itself providesxammle when through obscurity an existing law ndeide
be interpreted. Such is an example in the caseshffffada's daughters, who came to Moses asking for
clarification of the situation with the death okthfather. As a result, Moses "presented theie daefore
God", after what the turns of inheritance were lgdigthed (Pinchas 27: 1-1)However, not only the
written Torah, but the whole system of Jewish lagakerial is constructed in such a way that thd vas
majority of it are the sources, which are derived ibterpretation. N.V.Malinovskaia in her thesis
emphasizes highlighting the interpretation in Iasstem .: "The system of objects of Hebrew inteigdieh
was quite difficult and characterized by a distisfing feature, i.e. each previous object of intetgtion
generated the next one, in the sense that intatjmetresults were becoming the independent objfcts
interpretation in the futurd"

It is important to mention that in the written Thraimilar situations are provided as a forecast of
strange laws and ways of solving them, which witwr : "If a matter eludes you in judgment, between
blood and blood, between judgment and judgmenietween lesion and lesion, words of dispute in your
cities, then you shall rise and go up to the ptheelLord, your God, chooses. And you shall comééo
Levitic kohanim and to the judge who will be in godays, and you shall inquire, and they will yell the
words of judgment. And you shall do according te thord they tell you, from the place the Lord will
choose, and you shall observe to do accordingl tihey instruct you. According to the law they mst
you and according to the judgment they say to you, shall do; you shall not divert from the woreyh
tell you, either right or left. "(Shoftim 17: 8-T1As we can see, the legislator in the written Tceahorts
to contact the authorized entities for the explanain ambiguous situations, or when there is some
obscurity in the law. The expression "in those tlayas given to ensure the credibility of judgesaaly
period. Moreover, the judge's decisions, and Jewestiition says that this refers to the Sanhedrémew
binding. "Demonstrative refusal to obey regulatiohSanhedrin was seen as a revolt against thenTeord
punishable by death"Dr. J. Hertz comments.

Thus, the two main abovementioned reasons for tiity of the oral and written laws, give us a
clear understanding of a unique nature of the Jelasis. The same source of origin and that the Oasl
explains the rules and laws of the Written one stiat/there is an inextricable link and interdepaut of
the two parts of the same doctrine. However, ireotd properly understand the Oral Law, we shouiiditp
out to some of its features, which, in our opinidepict its character in the most objective wayeSeh
features include:

1. Oral Law is a theoretical concept which covasthbegal knowledge, transmitted orally, and the
entire amount of legal material, interpreted atftter canonization of Written Torah;

2. Oral Law is derived from written and one thabased on the authority of the laws of the latter;

3. The dynamic nature of the Oral Law expresseautin the evolutionary process of Jewish law,
which is to update the law according to social pessg;

4. Despite the Divine nature of the Oral Law, itgh@rs were the sages - authoritative experts in
Written Torah;

5. Each norm and legal position of the Oral teaglureserve the force of law and do not lose their
validity over time, even if there is no need to tis&m anymore.

Thus, the abovementioned features in general teftex essence of the Oral Law and allow
theoretically understand its idea. It is importamtmention that the Oral Law as a concept is neé@arate
legal act, but a term that covers both teaching ¢kested before the period of Sinai legislatiord d@he
system of norms, principles and laws created #fieecanonization of the Pentateuch. With this indnive
offer the following definition of the Oral Law: &sof oral and after that written halakic and hatjgéegal
material existing in Jewish society, which wastfieated by interpretation of the Written Toraldl dimen
derived from its laws and systematized in the omwfhistorical development into separate collexio
(Mishna , Midrash, Talmud, etc.).

At the same time, exploring the nature and essefitiee Oral Law, attention is drawn to the fact
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that in the Jewish teachings there are ideas tteanhet to be taken literally. This is the princighet
resonates with both, written and oral Torah, tkatTiorah from the Heaven." Despite the fact thatyna
times in the halakic literature there are allegadithat the entire Oral Law with Mishnah and Genitzedf
was given at Sinai, it is hard to imagine what wWesamount of information given to Moses, if weadke
words of the halachists literally. In addition, ited into consideration the centuries-old Jewishanis it is
evident that Moses could not grasp in such a gyenibd of time all the information contained in thel
teachings.

Agoura Joseph in his work "Introduction to the Ofalrah,” summarizing the Jewish tradition,
explains: "There immediately is a clear answehis question:" Not all the Oral Torah [but rule§jtdGod
taught Moses. Thus, says the author, sages beltbatét Mount Sinai Moses received in additiorth®
Written Torah not the Oral Torah, as such, butrmiztion on its structure, directions of its devetemt,
rules and principles according to which the nexiegyation should develop the Oral LawThus, by the
Oral Torah which Moses received we should undedstdre system of principles, rules and basic
knowledge of the Oral Law, according to which Jéwsages and judges of all periods were to intetpheet
Written Torah, develop new laws and make judgments.

The fact that the Jewish sages were granted the tay create the Oral Law is repeatedly
emphasized in Halacha. Thus, in his work "The BoékCommandments" in the second principle of
interpretation of the Torah Jewish halachist Ramhatas: "All that is not written in the Torah ditlgg but
derived from it through the thirteen principlesiferpretation, as most sages directly specifiduk"body
of Torah " or "it is [the law of] the Torah" - shidube attributed to [bequeathed by] the Torah,idghbse
who received it [and gave us]. But if sages do pmint to it directly, the law should be relatedth®
regulations of the sages, because there is noaitioiic of it in the text of the Torah"Rabbi Tversky
Isadore, a professor of Jewish philosophy, empbasthis in his anthology works of Maimonides
describes: "Maimonides held a sharp distinctiorwbeh the two components of the Oral Law: tradition
that is complete, absolute and can never be didpated laws, which came as a result of the accepted
canons of interpretatioh"The first, in the words of the scientist, is tethto laws that have no basis in
biblical text, or they are based solely on tradifisuch as the requirement to Tefillin to be sqaaue: black.
The second group, and most of the Oral Law is basethterpretations, inferences and analogieshen t
law revision and is now part of an authoritativedition, only after the conclusions were harmonizdter
the establishment of the standards by the majdetysion or through other principles of the legaiqess.

Taking into account such a vision of Oral teachibysJewish lawyers, it is clear that in its
structure, it is also divided into certain groupach one accommodates laws combined by certaariarit
and characteristics. As the evidence of this, #dpropriate to mention the classification of thelQ orah
laws based on the teachings of the Rambam, antbdbtby Israeli professor of Bar-llan University.
Yehuda Eisenberg. In his book "What the Torahhg"dcientist studies the following groups of thedaf
the Oral Torah:

1. The laws of the Torah, that is those laws thatewgiven in writing and orally at Sinai ("dinim
deorayta"). These include:

-Perushym mekubalim (“clarifications, preservedtiagition™) - interpretation of the texts which
are difficult to understand in the written Torah.

- Halacha leMoshe miSinai ("Halacha that Moshe iveck at Sinai), laws that have no direct
connection with the written Torah and can not beved from it, neither by thinkins, nor based ory ar
the thirteen methods of interpretation of the it orah known by sages.

- Perushim mehudashim ("new clarification"), lalwattwere withdrawn by the Jewish sages of the
Written ,Torah with the help of logical inferencean the basis of the abovementioned thirteen naoistiod
interpretation. The scientist notes that unlike phevious two groups of laws for which there isdigpute
by the sages, the first mehudashim often causeulitéis to arise and these laws were establishetieby t
Supreme Court, Sanhedrin. And only after when avieas adopted by Sanhedrin, it became the law of the
Torah,Din deorayta, or was removed from the Torah.

2. Laws of the sages, that is, those that areyssagpes ("dinim derabanan™). These include:
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- Hzeyrot ("decrees), laws deduced by prophetssaiggis with the aim to reduce the "protection”
around the Torah, in other words, additional messtaiken in order to save people from the violatibits
laws. This type of law derived from Va-caviar 18:8here sages are allowed to establish hzeyrotgffro
the words of the Torah: "Keep what | kept" (677,r89g. Yehuda Eisenberg explains that the sages
interpret the phrase this way: God commanded tr@ira the protection created by Him, His law, His
Torah, was built additional protection by sagesl dnat ishzeyrot.

- Takanot ("resolutions”), laws established by phaephets and sages to regulate relations between
people and laws designed to awaken Jews to the andeat fulfilment of the commandments, not being,
unlike hzeyrot, "a protection” around the Tdrah

Taking into account this approach to understandiagish jurists laws, it is evident that the
subjects of law-making in the case of oral law sages. This has been repeatedly emphasized in the
Talmud. So, Chapter 3 in the Mishnah , of Ketulibestise 5 states: "Such is the first Mishnah. iLBtth-

Din established ...%" Another example is the word of rabbi Joses:" Lbok the early Fathers diverged
about this halacha and deduced the word of thehlooan the words of the scribes and the scribestigio
from the words of the Torah" (Tosefta [1,8] to thishnah 2 Chapter Il of the Treaty Tevul-Yoin)
Despite divine revelation at Sinai, which laid tbandation for further development of Oral legatttime,
namely Jewish legal scholars of all time have ecatsystem that Oral Law, which is known to usyod

Opinions in the Jewish legal science on the Oral lame so many and each of them deserves
attention. The Wise Men of all ages held discussiom the issue of priority of interpretation ana,land
that both doctrines originated in the Jewish leégalition. Taking into consideration controversiature of
Jewish law, a clear answer to these questionseduny Halacha, can be given. Every legal opinion
contains its vision of the problem, its argumemtd eeferences to the law. However, unquestioneéfaal
Jewish legal position is that both oral and writtaw are inseparably linked, complementing eacteroth
Being a whole, they are a source of divine revetgtbut with different functions and propertiesalraw
is intended to explain, interpret and complemeetitten and provide answers to those questidmes, t
answers to which the Written one does not give. &l@s, the authority and validity of the Written abris
a limitation, beyond which the Oral Law can notqaed.
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MOHSATTS, SHAUYEHHS TA NIJICTABU B3AEMO/I{
HAYKOBO-JTOCJIJTHUX YCTAHOB B YKPAIHI

Andrii Manzhula, PhD in Law
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DEFINITION, IMPORTANCE AND CAUSES OF INTERACTION
OF RESEARCH INSTITUTIONS IN UKRAINE

Based on the views of the scientists the article formulated author's definition of the term
"interaction between research institutions". It analyzes main legal acts that determine
interaction of scientific research institutions in Ukraine and main features of such interaction.
Concluded that research institutions in Ukraine, carrying out objectives and functions according
to national legislation, engage into legal relations of cooperation with other entities that may
have a status of both Ukrainian and international scientific institutions and organizations. All of
the above leads us to conclusion that under interaction of research institutions of Ukraine
should be understood specific, recognized at legal level joint activities with other (national and
international) research institutions, subjects of scientific and technical activities aimed to solve
related problems in the scientific sphere.

Key words: research institution, a concept, importance, grounds, interaction.

ITocTanoBka mnpodsemu. Ilim dwac 3milicHEHHS AiSUTBHOCTI, CIPSAMOBAHOI Ha OfCpKaHHA U
BUKOPHUCTAHHS HOBUX 3HaHb, HAYKOBO-JOCIHIJHI YCTAHOBH MOXXYTb Ha0yBaTH CTaTycy Cy0' €KTiB 30BHILIHIX
MPaBOBIIHOCHHHM, SIKi B HAYKOBO-IIPABOBHUX KOJax OTpUMald Ha3By B3aemomis. [Ipu mpomy, K LiIKOM
CIymHO OyJ0 TiAMIYEHO, IO TOHATTSA <«B3AEMOIST» BHKOPHUCTOBYETHCS TOJI, KOJM MOBa #ae TIpo
B3a€MOY3rO/DKEHY JIisSUIBHICT DI3HOMAHITHMX OpraHiB Ta opramisamiii’. OTe, B3a€MOJis HayKOBO-
JOCHITHUX YCTAaHOB YKpaiHM BHCTYIA€ Ba)KJIMBHM aCHEKTOM iX 30BHIIIHBO-OpraHi3aliiHol MisyIbHOCTI U
OTpeOye MOCIIIHKEHHS.

Cran pocaimkenHsi.HaykoBi HarpaIfioBaHHs TAKAX BIIOMHUX BUYCHUX-IOPUCTIB K. B.b. ABep’ sHOB,
O.®. Anppiiiko, B.I'. Adanacke, O.M. banaypka, J[.M. Baxpax, FO.I1. bursk, B.T. binoyc, I'.}O. bornap,
LJI. Boponin, O.0.Bomnobyea, LII 'onocuiuenko, M.B. JIxadaposa, €.0. /limopenko, €.B. doxiHn,
I'.B. 3amopoxns, P.A. Kamoxauii, C.B.Kisano, @®.M. Ko63aproB, .M. Ko3mnos, B.K.Kommakos,
B.B. Koneitunkos, 10.®. Kpasuenko, O.B.Ky3smenko, H.P. Hmxuuk, O.l. Ocrtamenko, B.I. Onedip,
M. [laxomoB, B.II. LigetkoB, B.O. Illampaii, FO.C. Hlemmyuenko, B.K.Ilkapyma Ta iHmi cramm
TEOPETUYHOIO OCHOBOIO st ()OPMYBaHHS KOMIUIEKCHOTO VSIBICHHS PO B3AEMOJII0 HAYKOBO-IOCIITHUX
YCTAaHOB SIK 3 OpraHaMy JCp>KaBHOI BIaJAW y CBOIM 30BHINIHHO-OpTaHI3AMIMHIN MIsIIBHOCTI, TaK 1 MiX
co0010, MO AO03BOJIWIO MPOBECTH MOCTIMKCHHS IOHATTS, 3HAUYEHHS Ta IiJCTaB B3a€MOAil HAyKOBO-
JOCITITHAX YCTaHOB B YKpaiHi 3 ypaxyBaHHSM IPaBOBUX 3acajax. BcTaHOBICHWH HAyKOBHH iHTEpecC IO
JOCITIKYBAHOI TEMATHKH T IKPECITIOE aKTYIbHICTh TEMH JOCTiIKCHHS. MeTOI0 K CTATTi € TOCITiDKEHHS
MOHATTS, 3HAUYEHHS Ta IMiJICTaB B3a€EMOIii HAYKOBO-IOCTIIHUX YCTAaHOB B YKpaiHi.

Bukinaag ocHoBHOro marepiajiy. Tak, 3 eTUMOJIOTIYHOTO Ta CEMAaHTHYHOTO CEHCIB Iif MOHATTS
«B3aEMOJIISI» PO3YMIIOTh B3aEMHHH 3B’ 130K MK IPEeIMETaMH B i, @ TAKOXK MTOTOKEHA TisT MIXK KAM-, YAM-
HeOyIb”. ABTOPCHKMH KONEKTHB (iT0COpCHKOr0 CHIMKIONEIUYHOIO CIOBHHKA BBAXKAE, WO B3a€MOIis
sBIsie co0010 pinocodcebky KaTeropiro, sika BigoOpakae Mpolecy BIUIMBY Pi3HUX 00’ €KTiB OJUH HA OJHOTO,

! Bypnakosa, B.H. (pex.) (1998).Kpumnunonozus: yaeGuuk st iopuaudeckux By3o8. Caukt-Ilerep6ypr: CankT-
IetepOyprekas akanemust MBJI Poccun.

2 Bycen, B.T. (ymaz. i ronos. pex.) (2009).Benuxuii maymaunuii croenuk cyyacnoi ykpaincokoi mosu (3 000.,
oonos. ma CD). Kuis; Ipniab: BT® «Ilepyn».
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iX B3a€MHY OOYMOBIICHICTb, 3MiHy CTaHY, B3a€MOIIEPEXiJl, a TAKOXK MOPOPKCHHS OJHAM 00’ €KTOM iHIIOrO'.
Binbin Toro, ciig 3BEpHYTH yBary Ha Te, IO 3 TOYKH 30py ¢inocodii, 30kpema B dinocodii Kanra,
B3aEMOJIIS PO3TIBINAETHCS K KAaTeropis BiIHOIICHHS, IO MOPOKYE €IHICTh PEYEH 1 MPOIECIB YyTTEBOTO
cBiTy. B okkasionanismi, y pinocodii Jleiibnina Ta JloTie, B3aeMois po3ymieThes MeTadiznuno”. Okpemi
MPEICTaBHUKHU KIaCHYHOI HIMEUBKOI (inocodil MOHATTA «B3a€EMOAISI» PO3YyMIIOTh K Ieplle, 10 BUCTYIAE
Iepes HaMM, KOIM MH DO3TUISLIAEMO MAaTepiro, Mo pyxaerbes . OKpiM mporo, B (GiTocodchKux Komax
3BEPTAIOTH yBary Ha Te, IO B3aEMOJIIS SIBIISIE COOO00 BU Oe3mocepeHix abo omocepeIKOBaHUX, 30BHINIHIX
a00 BHYTpILIHIX BiHOCHH, 3B’ 513KiB. BimacTBOCTI 00’ €KTa MOXKYTh MPOABUTHCA Ta OyTH Mi3HaHI TUIBKU Y
B3aeMomii 3 iHmMMMH 00’ ekTamu. [TOHATTS B3aeMOmil 3HAXOMUTHCS B TJIMOOKOMY 3B’ SI3KY 13 TTOHATTSIM
CTpYKTYpH. B3aemomiss Buctymae sk (hakTop, IO IHTETPYEThCS W 3a JOMOMOIOIO SKOI'O BiAOYBaeThbCs
00’ €JHaHHS YacCTMH Yy NEBHMHA THN LiTiCHOCTI. B3aemopis HOCHUTh 00’ €KTHBHHH Ta YyHiBepcalbHHI
XapaxTep. Y CHIy yHiBEpCaIbHOCTI B3a€MOJIi 3IHCHIOETbCS B3a€EMHHI 3B’ 130K YCiX CTPYKTYpHHX PiBHIB
OyTTs, MarepiaabHa €THICTH CBITY. IIpHHIMIT B3a€MOii KOHKPETHU3YETHCS y BUCHHI MPO MPUIMHHOCTI.
Came B3aeMo/Iisl BU3HAYa€ BiAHOIICHHS NPUYMHY Ta HacHiaKy. KokHa 3 B3a€MOJiI0UMX CTOPIH BUCTYIAE SIK
OpUYMHA 1HIIOT 1 SK HACHiJOK OJHOYAaCHOTO 3BOPOTHOTO BIUIMBY MPOTHJICKHOI CTOPOHH. B3aemomis
00yMOBITIOE pO3BHTOK 00’ €KTiB. CaMe B3aEMOJIisT MTPOTHIICKHOCTEH, TIPOTUPIY, € HAUTITUOMIUM IKEepEIoM,
OCHOBOIO Ta KIHIICBOIO NMPHYMHOK BHHHUKHEHHS, CaMOPyXy Ta PO3BUTKY 00'ekTiB. KoxkHa dopma pyxy
MaTepii Mae B CBOiil OCHOBI NEBHI THUIHM B3aEMOJIi CTPYKTYpHHX eneMeHTiB. Kateropis B3aemomii €
ICTOTHIM METOJOJIOTIYHUM TIPUHIIMIIOM TI3HAHHA TPUPOTHUX 1 cycmimbHux sBuml. CydacHe
MIPUPOJO3HABCTBO TIOKA3ajo, IO BCSAKA B3aEMOIIS IIOB'S3aHa 3 MaTepialbHUMH TOJSIMH  Ta
CYIPOBOKY€ETHCSI TIEpEHECEHHAM MaTepii, pyxy Ta indopmauii. [lizHaHHA peuell o3Ha4ae Mmi3HAHHA iX
B3a€MOJIii if caMe € Pe3y/IbTaTOM B3aeMOiT Mix Cy6’ eKToM i 06’ exTom”.

Sk minkom cmymHO Oyimo mimmideHo M.B. JlkadapoBoro, B ii mOCHIIKEHHI, MPUCBIICHOMY
aJIMIHICTpaTHBHUM TpOLEAypaM MPHUUHATTSA Ta pealizalii ynpaBliHCHKHX pillleHb OPTaHiB BHYTPIIIHIX
CrpaB y BIIHOCMHAaxX 3 HaceJeHHsAM, o (inocodcebkiii KaTeropii «B3aeMofis» MpUTaMaHHI HasBHICTH
CTIHKHUX 3B’ A3KiB, SIKi (DaKTHYHO TO3BOJISIOTH 00’ €KTaM BINIMBATH OJWH HA OIHOTO, B PE3yibTaTi SIKOTO
BiZOyBa€THCS CIiIbHA 3MiHA B3a€MOMIIOUHNX CTOPiH". BibI TOTO, IMij Yac aHamizy hinocopchbKIX MOTISIB
LIOAO CIPUHHATTA MOHATTS «B3aemonis», HO.C. Hazap, y cBoeMy IOCHIKEHH], IPUCBIYCHOMY B3a€MOIi1
TEPUTOPIATLHUX OPraHiB BHYTPIIIHIX CIIpaB i3 MICIEBUMH OpraHaM{ BHUKOHABUYOI BJIANA Ta OPTraHAMH
MICIICBOTO CaMOBPSTyBaHHS y MPOdUTAKTHIN aIMiHICTPATHBHUAX MIPABOIOPYIIIEHB, 3BEpTa€e yBary Ha Te, II10
MOHATTS «B3aEMOJIS» € TaKUM, IO TiCHO TOB'A3aHO 13 MOHATTSAM <«B3a€EMO3B’ A3KY» Ta PO3MIIANAETHCS SIK
oxHa 3 opm octanuboro. [Ipu HpoMy, HaroJoUIye BUCHUH, CYyTh B3a€MOJII MOJSTAE B 3BOPOTHHOMY BILTHBI
mpeaMeTa YW SBUINA Ha IHIIAHA mpeaMeT. Yci iHmm ¢inocodcbki kareropii, TOOTO NpHYMHA, dif,
HEOOXIHICTh, CyIIepEUHICTh i TOMy MOIIOHI, € KOHKPETHUMH BHIAMH B3a€MO3B’ SI3KY".

JuBnsurce Ha cneungiky MpeacTaBIeHOro HayKOBOTO AOCIIIKEHHS, ISl HAC HaHOIIBbIINIA iHTepec
MPEJCTABISIIOTh TIX0JAM BUCHHX IMPABO3HABINB M0N0 CIPHUHATTS TOHITTS <«B3aeEMOis». [Ipu mbpomy
3ayBOKUMO, IO aHaTi3 CIIEIiali30BaHOi IOPUAMYHOI JITepaTypH I0Ka3aB, IO IOCIIHKYBAHE ITOHSATTS
PO3TIANAETHCS, 30KpeMa, SIK OJHM3bKE 332 CBOEIO IOPHAMYHOI0 MPUPOIOI0 A0 MOHATTS «KOOpAMHALiS». I3
LOTO TpuUBOAY mHiATpuMyeMo no3uiito [.}O. BoHmaps, sKy BiH BiAICTOIOE TiJ Yac JOCIIKCHHS MPABOTO
3a0€3MeYCHHs] B3a€EMOJIIl CIIAYAX MPABOOXOPOHHHUX BIAOMCTB y KPHUMIHAIHHOMY CYIOYHHCTBI YKpaiHH.
Tak, Ha TyMKy BYCHOTO, X04a CyTh TEPMIiHIB «KOOPMHAIIS» Ta «B3aEMOJIIS» CX0XkKa, BOHH BiJPi3HIIOTHCS
TUM, IO HpU KOOpIWHALIi € CTOPOHU y BiIHOCHHAX, OJHA 3 SAKUX OPTaHi30BYeE IIi BiAHOCHWHH, a iHIIA —
JIMIIIE BUKOHY€E YMOBH BimHOCHH. IIpu B3aemoii, 3ayBaskye BUeHHH, 00MIBI (IeKiinbKa) CTOPiH 30008’ st3aHi

! Agepunrnes, C.C., Apa6-Orubl, D.A., Unbuues, JI.O. (u ap.) (1989).@unocodckuii SHIUKIONE AUIECKU
CIoBapk. 2-¢ u30. Mocksa: COB. SHIUKIIOTC/IHS.

2 Qunocoghekuii snyuknoneduueckuii ciosaps (2012).Mocksa: MTHOPA-M.

% Asepunues, C.C., Apa6-Orubl, J.A., insnues, JLO. (1 ap.) (1989).DunocodcKuii SHIMKIONE IHYECKHiT
cioBapk. 2-¢ u30. Mocksa: COB. SHIIUKJIOIICIHS.

* Aepunues, C.C., Apa6-Orisl, J.A., Unsnues, JL.O. (1 xp.) (1989).DumocodcKuii SHIMKIONE IHYECKHiT
cioBapk. 2-¢ u30. Mocksa: COB. SHIIUKJIOIICIHS.

> Ixadaposa, M.B. (2008).4ominicmpamusni npoyedypu nputinamms ma peanizayii ynpasiincoKux piuiens
Opeamie HYMPIWHIX CPAs y 8IOHOCUHAX 3 HACEAEHHAM:. TUC. ... KaH[. ropua. Hayk: 12.00.07 Xapkis.

6 Hasap, 10.C. (2006).B3aemo0is mepumopiaibHux op2aHie 6HympiuHix cnpas iz Micyesumu op2aHamu
BUKOHABYOI 81A0U MA OP2AHAMU MICYEB020 CAMOBPAOYBANHS Y NPODINAKmMUYi AOMIHICMPamMueHUx
npasonopyuiens. c. ... Kauj. opua. Hayk: 12.00.07 JIsBiB.
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OpTaHi30ByBaTH BiAHOCHHH, 00 HeOaKaHHS OJHOTO 3 YYACHHUKIB NPHUIMHSE iCHYBaHHA BiOHOCHH. Y
KOXXHOMY KOHKPETHOMY BHIIJKy Ta 4YM IHIA CTOpPOHA BIAHOCHMH Oepe Ha cebe (yHKIIIO oprasizarfii
BiTHOCHH. [TOHATTS «B3aEMOIIST» Ta «KOOPIMWHAIIIS» OaraTo B YOMY B3a€MO3aJICKHI Ta B3a€EMOOOYMOBIIEHI,
MPOTE TMOHATTS <«B3AEMOMIS» 3HAYHO MIMPIIE 32 TOHATTSA <«KOOpAMHALISN» # € Horo marepialibHOIO
nepeayMoBo0’. YV IiTOMy MOrOIKYIOUHCh 3 BHIICHABEJICHOI IO3HINEI0 3ayBAKHMO, IO ITHTAHHS
OB’ s13aHi 13 BU3HAYEHHSAM OCOOJMBOCTEH KOOpAMHAINI MisITLHOCTI HAYKOBO-AOCTITHUX YCTAaHOB YKpaiHu
OyIyTh PO3TIITHYTI HAMH B PaMKax OKPEMOTO IiAPO3/ILTy MPEACTABICHOTO HAYKOBOTO TOCIIKCHHS.

3a3Ha4nMo, 110 B HAYKOBO-NIPABOBHX KOJIaX MOHATTSA «B3a€MOJIS» AYKe 4acTO PO3IIISAAETHCA SIK
yIpaBIiHCHKAa KaTeropis. 30Kpema, B CBOEMY MoHOTpadidHOMY HOCTimKeHHI «HaykoBe yIpaBIIiHHS
cycrinbctBoM» B.I'. AdanacheB 3ayBaxkye, IO 3 TOYKH 30py HAYKH YIPABIIHHS B3a€MOJIiSl TMOBHHHA
MPENICTABISATA COO0I0 He MiA0ip BUMAJAKOBHX, HE TIOB' I3aHUX MIX COOOIO 3aX0JIiB, a TTHMOOKO 0OMipKOBaHY
CYKYIIHICTb YiTKO YMOPSAKOBaHHX, 3B’ I3aHUX MiX cOOOI0 3aX0AiB, po3poOJIeHNX Ha MiAcCTaBl BpaXyBaHHS
YMOB, CBOEPIMHOCTI OGCTAHOBKHM Ta 3ajad’. YIPaBIiHCHKHH MiAXiZ, 3ayBaxkye aBTOPCHKUH KOJNCKTHB
niapyynuky «Teopis ympaBiiHHS OpraHaMy BHYTPIIIHIX CIIpaB», BU3HaYa€ B3a€MOII0 K (GopMy 3B’ s3Ky
CJIEMEHTIB CUCTEMH, 3a JIOTIOMOTOIO SIKOi BOHH, B3a€MOONOBHIOIOYH OWH OJHOTO, CTBOPIOIOTH YMOBU ISt
yCIimHoro (yHKIIOHYBAHHS CHCTEMH B I[IOMY°. Bilbml TOro, I 4ac BH3HAYCHHS aIMiHICTPATHBHO-
MIPaBOBOTO aCIEKTy B3aeMOJii cy0’ €kTiB 60poThOH 3 Kopymieto, J[.I'. 3abpoma 3BepTae yBary Ha TO# ¢axT,
IO TIOHSATTS «B3aEMOJISI» 3[JAETHCS MOKJIMBUM PO3KPHUTHU SK YIPABIIHCHKY (DYHKINIO, SIKa HapaBIeHa Ha
TIepEBEICHHS CUCTEMH BiJl iIHAMBIyaTbHOI 10 CIIIBHOI, Y3TOHKEHOI 3a MICIIEM, YaCOM 1 METOIO JisSIbHOCTI,
i sk Iporiec 0OMiHy iH(bOpMarier®.

ABTOPCBHKHIA KOJEKTUB MiAPYYHUKY «KpUMIHOJIOTIS» 3ayBaxkye, IO JOCHTIIHKYBaHE MOHATTS CIIiJ
PO3TIIANATH y By3bKOMY ¥ IIMPOKOMY PO3YyMiHHI. 30KpeMa, 3ayBa)KylOTh BU€Hi, Y By3bKOMY PO3YMiHHI, HiJ
MOHATTAM «B3AEMOIISA» CHiJ PO3YMITH IUTAHOMIPHE 3MIMCHEHHS KOMIUIEKCY 3aXOMiB y IEBHIH cdepi. Y
CBOIO UEpry, B IIMPOKOMY PO3YMIiHHI B3aEMOJIisl SIBJISIE COOOIO CITIBITPAIIIO, IO PO3KPUBAETHCS B CIUTLHUX
Y3TOUKEHHUX JisiX, CIPAMOBAHUX Ha CIiIbHY METY, Y B3a€MHil 10MOMO3i i/l Yac BUPIIICHHS 3aBIaHb .

OkpiM BUIICHABEACHHUX, CEPEI O3HAK B3a€MOJii B HAyKOBO-TIPABOBHX KOJaX BHAUIAIOTH T€, IO
BOHA!

- SIBJIsSIE COOOI0 Y3TOKEHICTh 3aXO/IB 32 IULITIO, MICIIEM, 4aCOM, METO/IaMU,

- crIpsiMOBaHa (DYHKITIOHYBAHHSM B3a€EMOIIFOUHX CYO’ EKTIB;

- mepedavac HasABHICTH HOPMATHUBHOI (ITPaBOBOI) 6a3u B3aEMOIII;

- 3IIACHIOETHCS 3 ypaXyBaHHSM CTaHy, IKHH 3aiiMaloTh cy0’ €KTH B iepapXii cuctemu;

- ABIIs€ COGOIO CYMIiCHY JisUTbHICTE;

- € PI3HOBH/IOM HisUTBHOCTI,

- mepedavac HasABHICTD AEKUIBKOX (HE MEHIIE IBOX) Cy0' €KTiB (YUaCHHKIB);

- XapaKTepU3yeThCs 3MICTOM BUPIILIYBaHHX 3aBIAHb .

OkpiM BHUINICHABEJCHOTO, HAa HAINly HOYMKY, CYTHICTh TIOHATTS <B3aEMOIIS» IyKE BIAIO
oxapakrepusyBaia O.0. Bomobyesa. Tak, i3 mo3uIlii BueHOi, SIKy BOHA BIJCTOIOE TiJ Yac TOCIHIIKEHHS
B3aeMOJIi caixgoro 3 daxiBusgMu B mporeci 300py iHdopMmatii mpo ocody, sika CKoija 3J04YHH, B3aEMOIis
SBIISIE COOOI0 CaMOCTIHHY CHCTEMY, Ui TOBHOTO aHami3y SIKOi HEOOXiIHO BUAUIMTU Ii CTPYKTYpHIi

! Bonmap, I'.10. (2004).IIpasose 3abesneuenns 63acmodii cliouux npasooxopoOHHUX GI0OMCINE y KPUMIHATLHOMY
cyoouuncmei Vkpainu:. mac. ... kaam. opua. Hayk: 12.00.09 Xapkis.

2 Adpanacses, B.I. (1973).Hayunoe ynpasienne obmectsoM (OIbIT CHCTEMHOTO HccenoBanus). 430.2-e, don.
Mocksa: I[Tonutusnar.

® Mnimkin, B.M. (1999).Teopis ynpasninns opeanamu énympiwmix cnpag: nigpyannk. Kuis: Harionansua
aKasieMis BHYTPIIIHIX cripaB YKpaiHH.

*3a6pona, JI.I'. (2005).B3aemodis cy6' exmis 6opomuou 3 kopynyicio (adminicmpamueno-npagosuti acnexm):
Juc. ... Kaaa. ropua. Hayk: 12.00.07 Kuis.

® Bypnakos, B.H., Cansrukos, B.I1. (pex.) (1998).Kpumunonozus: y4eGHAK [T IOPHANYECKAX By30B. CaHKT-
ITerepOypr: Cankr-IletepOyprckas akagemuss MBJI Poccun.

® Cymenko, B.J1., CmupHoB, A.M., Koanerko, O.1., Cvmupros, A.A. (1999).0peanizayis ynpagninma
nepcoHanom 6 opeanax enympiwmix cnpas. Kuis: HamionanpHa akaneMis BHyTPIITHIX cripaB YKpaiHu;
Hasap, 10.C. (2006).Bzaemo0in mepumopiaioHux op2amnie 6HympiwHix Cnpas iz Micyesumu op2aHamu
BUKOHABYOI 810U MA OP2AHAMU MICYEB020 CAMOBPAOYBANHS Y NPODINAKMUYi AOMIHICMPaAMUGHUX
npagonopyuiensv: uc. ... Kaui. opun. Hayk: 12.00.07 JIeBiB.

"3a6pona, J1.I". (2005).B3aemodis cy6' ckmie 6opomwvou 3 kopynyicio (adminicmpamueno-npasosuii acnexm):
Jc. ... kaHn. ropua. Hayk: 12.00.07 Kuis.
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CJIEMEHTH Ta BU3HAYHUTH BJIACTHBI 1 OCOOIMBOCTI B paMKax Ti€l MisUIBHOCTI, IO BiAHOIIEHHIO 0 SKOI BOHA
posrisnaerscs. EneMeHTaMu CTPYKTYpH 3a3HaueHO! BUINE CHCTEMH, HAroJIONIye BYEHA, € B3aEMOJIII0Yi
cy0’ €KTH, BITHOCWHH, IO BHHUKAIOTH Yy TpoIeci IXHBOI CIIIBHOI MisUTBHOCTI, 00 €KTH, a TaKOX ITijIi
CHUTBHOT iSTTBHOCTI B3a€MOJIIIOYHX CYO' eKTiB.

OTxe, SK clifye 3 BUIICHABEACHOIO, 3aJsl PO3YMIHHS CYTHOCTI B3a€MOJii, B TOMY YHCIi B
TSITEHOCTI HAYKOBO-AOCTIAHUX YCTAaHOB YKpaiHH, BaKJIMBE 3HAUCHHS BiTIrpaloTh 3 sCyBaHHS ¥ aHam3 ii
cy0’ €eKTHOTO CKIamy. Y KOHTEKCTI BHINCHABEICHOTO 3a3HAYNMO, IO B YKPATHCHKIM MOBI CJIIOBO <«Cy0’ €KT»
TIyMayarh SIK:

- 0co0a, rpyma ocib, opraHizaris i T. iH., SKUM HAICKUTh aKTUBHA POJIb Y TIECBHOMY TIPOIIEC], aKTi;

- icTOTa, 37aTHY 10 Mi3HAHHS HABKOJHUIITHLOTO CBITY, 00’ EKTHBHOI MIHCHOCTI ¥ 10 ITiIeCTIpSIMOBaHO1
TUSAIIBHOCTI,

- ocoba abo opranizalis sk HOCiiB IEBHUX MpaB Ta 000B’ A3KiB,;

- JIIOJMHA K HOCIS IEBHUX (PI3UYHMX 1 IICUXIYHUX SKOCTEH;

- TIOJMHA SIK 00’ €KT JOCIIKEHHS

- MOJMHA, 0c06a TOMOo.

Y KOHTEKCTI JOCHTIKYBAHOTO MUTAHHS 3ayBa)KMMO, IO JIOTIYHUM 3JIA€EThCS BUCHOBOK CTOCOBHO
TOTO, IO OJHHUM i3 CyO €KTIB B3aeMoii B HAIMIOMY BHIAAKY 3aBXIW OyayTh BHUCTYIIATH BiATIOBIIHI
HAYKOBO-IOCHiAHI yCTaHOBH. IIpm 1bOMYy, HayKOBO-IOCHiJHI yCTAaHOBM MOXYTh BCTyNaTH B
MIPaBOBITHOCHHM 13 B3aeMOi1 Mixk co60t0. [licTaBot0 BUHUKHEHHS TaKO1 B3aEMOJIIi MOXY OyTH CITiBIIparis
B IMIArOTOBLI Ta MiJBUIICHHI KBajidikamii HAYKOBUX KaJapiB, 3MIMCHEHHI CIUIBHUX JOCITIIKCHb,
PO3pOo0IIEHHI HOBITHIX TEXHOJIOTIH, peatizamii crijbHUX HAYKOBHUX MPOEKTIiB TOwIO. Tak, y SKOCTi MpUKIaLy
3MIACHEHHS BUILEHABECHOI B3a€EMO/Ii, 31A€THCS MOXIJIMBUM NPUBECTH Te€, IO MiJ 4ac poOodoi 3ycTpidi
HayKOBIIiB HaykoBO-OCIIMHOTO TMEHTPY 3 NpoOJIeM OImojaTKyBaHHsS HarioHaJIbHOTO YHIBEPCHUTETY
Jep>KaBHOI MOJATKOBOI City:kOM YKpainu Ta JlepKaBHOTO HAyKOBO-AOCIITHOTO IHCTHUTYTY MUTHOI CIIpaBU
(mami — Cropin) Oyno ykiageHo MemopaHayM mHpo iX criBopamio. BuleHaBeieHHl akT, 30KpeMma,
TOPKHYBCS TIUTaHb PO:

- yuacTh mpeAcTaBHUKIB CTOpiH y IPOBENEHHI CHIIBHUX HAYKOBHMX JOCIIIDKEHD (3aIydeHHS
npenctaBHUKIB CTOPIH 0 BUKOHAHHS HAYKOBO-JOCTITHUX POOIT;, 0OTOBOPEHHS OTPUMAHUX PE3YyJIbTATIB 32
pe3yibTaTaMi BUKOHAHUX HAYKOBO-IOCTITHUX POOIT; PEIreH3yBaHHS IJIAaHOBOI Ta 3BITHOI JOKyMEHTAITi 3
BHKOHAHHS HAYKOBO-IOCIIIHHUX POOiT);

- CIIUJIbHY MIATOTOBKY HAyKOBOI JiTeparypu (MArOTOBKY MOHOrpadiii Ta IHIIMX HAyKOBHX 1
HaYKOBO-METOJIMYHUX APYKOBAaHMUX BHAaHb, OOMiH HOBHMH HayKOBUMH BUAAHHSIMH; NPE3EHTALis HOBHX
BHIaHb 3a YYACTIO NMPeACcTaBHUKIB CTOPIiH);

- CIiJIbHY y4acTb y poOOTI IIOI0 ONMPHITIOAHEHHS OTPUMAaHNX HAYKOBHX PE3YIbTaTiB (IIiAroTOBKA
HAYKOBHX CTaTell y ()aXOBHX BUIAHHSIX Ta KOJIEKTUBHUX MOHOTrpadiil; B3a€MHE pelieH3yBaHHS JPyKOBaHUX
BHaHb, Y4aCTh Y IIATOTOBII 10 APYKY MaTepialiB KOMYHIKaTHBHUX 3aXO/iB 3a (haxom);

- ygacTh npeAcTaBHUKIB CTOPIH Y HAYKOBO-TEOPETHYHUX 1 HAYKOBO-TIPAKTUIHNX KOMYHIKaTHBHHX
3axonax (0OMiH JOCBIOM MiATOTOBKU 1 MPOBEICHHS KOMYHIKaTHBHUX 3aXO[iB PI3HOTO PiBHS; B3a€MHE
iHpOpMYBaHHS MpPO BIANMOBIAHI 3aX0AM, IIO OPraHi3ylTbes 1 mnpoBoxsaThest CTopoHamu; OOMIH
pe3yibTaTaMy IPOBEICHHS KOMYHIKAaTUBHUX 3aXO0/IiB; B3a€MHE PEICH3YBAaHHS MaTepialiB KOMyHIKATHBHUX
3axO07IiB; CITiJIbHA OPTaHi3allisl KOMyHIKATHBHUX 3aX0/IiB);

- pO3pOOKY CHUTBHHX TPOIMO3UIIA IIOAO0 BIOCKOHAJICHHS (hiCKaIbHOI TOJITHKH, po3poOka Ta
BHECCHHSI 3MIH JJO HOPMAaTHBHO-TIPABOBHUX aKTIiB y c(pepi OMOIaTKyBaHHS;

- pO3pO0KY CHUTHPHUX TPOMO3UIIINA IIOA0 BIOCKOHAJIICHHS JEpPXKABHOI MOJITHKHA y cdepl OCBITH,
HAYKH 1 TEXHIKH (€KCIIEPTH3H MPOCKTIB HOPMATHBHO-TIPABOBHX aKTiB; OOTOBOPEHHS MPOOJIEM Jep:KaBHOTO
YIIpaBIHHHS ceporo OCBITH, HAyKH i TexHiKm)°.

OkpeMy yBary, B KOHTEKCTiI JOCIIPKYBaHOTO IHTAHHS CJiJ 3BEPHYTH HA B3a€EMOJII0 HAYKOBO-
JOCHIJHUX YCTAaHOB YKpaiHM 3 MDKHApogHMMH oprasizauismu. Tak, y cr. 32 3akony Ykpainu «lIpo
HAYKOBY 1 HAyKOBO-TE€XHIYHY AisUTBHICTH» BCTAHOBJICHO, IO NPH 3IIMCHEHHI Jep>KaBHOTO YMPaBIiHHS Ta

! BonoGyesa, 0.0. (2006).Bzacmodis criduozo 3 gaxisysmu nio uac 360py inpopmayii npo ocoby, wo ckoita
3104uK;. TAC. ... KaHa. opua. Hayk: 12.00.09 JloHernpk.

2 Bycen, B.T. (yxmaz. i ronos. pex.) (2009).Beauxuii maymaunuii cioenuk cyyacnoi ykpaincokoi mosu (3 000.,
oonos. ma CD). Kuis; Ipniab: BT® «dlepyn».

® [po criBmpaIio HAYKOBO-IOCTiHUX YCTAHOB AEPKABHOI ickanbHOI cyx6u Yipainn. Oiyiinuii catim
Hepaicasrozo Hayrogo-0ocaiono2o incmumymy mumnoi cnpasu. <http://dndims.com/news/data/entry/391/>.
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pETyIOBaHHA HAyKOBOIO [iSUIBHICTIO JAEplkaBa, 30KpeMa, KepyeTbCsl NPUHIMIAMH BHKOPUCTAHHS
JIOCSATHEHDh CBITOBOI HAyKH, MOXIIMBOCTEH MIKHApPOMHOTO HAYKOBOTO CIIBPOOITHHUIITBA, a TaKOX
BIIKPUTOCTI 11 MDKHApPOIHOTO HAYKOBO-TEXHIYHOTO CITiIBPOOITHHUIITBA, 3a0e3TeUeHHS 1HTEeTpartii
YKpaiHChKOi HayKd B CBITOBY B IMO€JHAHI i3 3aXMCTOM iHTEpeciB HamioHaJbHOI Oe3meku. [Ipu mpomy
JeprkaBa CTBOPIOE HEOOXiJHI MpaBOBI i €KOHOMIYHI yMOBH AJisl 3IIHCHEHHS Cy0 €KTaMH HAayKOBOi Ta
HayKOBO-TEXHIYHOI MiSUTPHOCTI BUIBHHMX 1 PIBHOIIPABHUX BITHOCWH 3 HaAYKOBHUMH Ta HAYKOBO-TEXHIYHUMHU
OpraHizamisiM{, I1HO3EMHHMH IOPHAWNYHAMHA 0C00aMH, MDKHApOAHUMH HAyKOBHMH OpTaHi3allisMH,
IHO3EMHHMH Ta MDKHAPOJHUMHM HAayKOBHMH TOBapHCTBaMH U 00 €THAHHSIMHY, SKIIO I BiAHOCHHH HE
cymepedyaTh 3aKOHOIABCTBY YKpaiHW. MiKHapoIHE HAYKOBE Ta HAYKOBO-TEXHIUHE CIIBPOOITHHIITBO
3MIHCHIOETHCS Yepes:

- IPOBA/KEHHS CMUIBHUX HAYKOBHUX JOCHTI[PKEHb, TEXHIYHUX 1 TEXHOJIOTIYHUX PO3POOOK Ha OCHOBI
Koolleparii, CoiIbHIX HayKOBO-TEXHIYHUX HPOTpam;

- IPOBAHKCHHS JTOCTIDKEHB Ta po3p00O0K 3a CIIUIEHUMH KOOPIWHAIIMHUMH YTOIaMHU;

- BUKOHaHHSl poOiT, mepeadadeHux yroJol0, OIHIEI0 31 CTOPIH SIKOi € OpraHizamis iHO3eMHOI
nep>kaBu abo MiKHApOJIHa OpraHizalis,

- CITUTBHI JTOCHIDKEHHS Ta PO3POOKH B MIKHAPOAHUX KOJEKTHBAX CICIIaIiCTiB, MIKHAPOIHHUX
IHCTUTYTax Ta CIIJIBHUX IMIIPHEMCTBAX, BUKOPUCTAHHS BJIACHOCTI Ha HAYKOBHUU Ta HAYKOBO-TEXHIUHUI
pe3ybpTaT Ha OCHOBI JOTOBOPIB MiXk Cy0’' €KTaMH HAyKOBOi Ta HAYKOBO-TEXHIYHOI AisJIbHOCTI,

- B3aEMHHUH OOMIH HAayKOBOIO Ta HAayKOBO-TEXHIYHOIO iH(OpMAaIli€l0, BUKOPHCTaHHS 00’ €IHAHHMX
MDKHApOJHUX iH(GopMaiiHuX (OH/IB, OaHKIB TaHUX;

- IPOBEICHHS MXKHAPOAHUX KOH(EPEHLiH, KOHIPECiB, CHMIIO31yMiB;

- B3aeEMHHI OOMiH HAayKOBHMH, HAYKOBO-TEXHIYHMMHU W BUKJIAJAllbKUMHU KaJpamH, CTYICHTaMH i
acripaHTaMH, a TaKOX CIUIbHY HiATOTOBKY CTCIiaTiCTiB.

Cy0’ekT HayKoBOi 1 HayKOBO-TEXHIUHOi IisuIbHOCTI 3rigHO i3 cT. 44 3akoHy Ykpainu «[Ipo
HAYKOBY 1 HayKOBO-TE€XHIYHY AiSUIbHICTH» MOXYTh OpaTh y4dacTh Yy BUKOHAaHHI MiKHAPOJHHX HAayKOBO-
TEXHIYHUX MPOTPaM 1 MPOEKTIiB, YKIAAATH YIOJIW 3 iIHO3EMHUMH OpTraHi3amisIMHU i IOPUANIHIME 0COOaMH,
OpaTh y4acThb y IiSITBHOCTI iHO3EMHHX Ta MIKHAPOJHHWX HAayKOBHX TOBApHCTB, acoIlialliii 1 COI03iB Ha
npaBax iX WIEHIB, YKIaJaTH KOHTPAKTH 3 1HO3€MHHUMH OpraHi3alisiMd Ta IOpHIUYHHUMHU ocobamu, Opatu
y4aCTh B MKHAPOJHUX CHMIIO3iyMax Ta iHIIMX 3aX0XaX BiAMOBIIHO 10 3aKOHOAABCTBA YKpainu'. V 1poMy
KOHTEKCT1 3a3Ha4uMO, IO B OyIb-IKOMY BHITAJIKy AISUTHHICTH 13 B3a€MOii HAYKOBO-IOCITITHUX yCTaHOB
Vkpainu 3 MDKHApOIZHUMH YCTaHOBAaMH W Oprafi3alisMd [OBHHHa OyTH 3acHOBaHa Ha HOpMax
BIJIMOBIIHUX MIDKHAPOJHHUX JIOTOBOPIB. [3 TpHMBOAY BHUINCHABEEHOTO 3ayBa)KMMO, IO MIXKHAPOIHI
JIOTOBOPH, IO CTOCYIOTHCS B3aEMOJIiT HAYKOBO-IOCIIITHAX YCTAaHOB YKpaiHd, HalJacTilIe YKIaAaroThCS Bijl
IMEHI MiHICTEpPCTB, 1HIINX IIEHTPATLHUX OPTraHiB BUKOHABYOI BTN, ACPKaBHUX OPTaHIB.

BesmocepenniM mpukIamoM AiSIBHOCTI 31 B3a€MOJli HAyKOBO-JOCHIIHUX YCTaHOB YKpaiHU 3
MDKHapOJHUMH HayKOBUMH OpTaHi3aIisiMHd MOKe CIIyTyBaTH HacTymHe. Tak, 3aist 341HCHEHHS B3aEMO/Iii B
MATAaHHI HAJAro/DKEHHS JOCTYIYy 10 HAYKOBHX OCHIDKEHL Oynmo mnpwuitaaro IloctanoBy Ilpeswmmii
HamionansHoi akagemii Hayk Ykpainu «lIpo opranizamito cmiBnpami HAH VYkpainu 3 akagemisiMu Hayk
kpain Bumerpancekoi yerBipku (ITombchka akanmemis Hayk, Akangemis Hayk Yecbkoi PecmyOmikw,
CroBaripKa akazemis Hayk, YTopceka akageMis Hayk)» Bix 24 kot 2008poky Ne 270. Sk 3a3HaueHo B
caMoMy TOKYMEHTI, 3 METOI0 3a0€3MeUYeHHS BIIKPUTOro AOCTYIY 10 PE3yJbTaTiB HAyKOBUX JOCIIIKEHb 1
HAYKOBHUX MyOJiKalili, BUOJaHUX HAlllOHAIFHMMK MOBaMH, T4 Ha BHKOHAHHS MOMNEPEAHIX pillleHb KpaiH
Bumerpaacbkoi 4detBipku I[lonbebkoro, Yechbkoro, CioBalbkol Ta YTOPCHKOIO akaaeMisiMud Hayk 27
xoBTH 2004 poky migmuCcaHO Yroxy HIOAO 3alOYaTKyBaHHS BiIKPUTOTO EIEKTPOHHOTO JKYpHAIy IUIs
CHCTEMAaTUYHOTO PO3MILIEHHS B HHOMY aHTJIOMOBHHX aHOTAlill HAYKOBUX CTaTed 3 APYKOBaHHMX BUAaHBb
LHX aKazeMiil Hayk’,

BucHoBkHu. TakuM 9MHOM, HAYKOBO-IOCIIHI YCTAHOBH YKpaiHW, BUKOHYIOUH TMOKJIAJCHI Ha HHUX
YHMHHUM HAI[lOHAILHUM 3aKOHOJABCTBOM 3aBJaHHA 1 (yHKLIi, BCTYNAlOTh y MIPaBOBIIHOCKHHH 13 B3aEMOIi 3
IHIIUMH Cy0’ €KTaMH, SIKi MOXKYTh MaTH CTaTyc SIK YKpaiHCBKHX, TaK 1 MDKHAPOJHHUX HAayKOBUX yCTaHOB i
opramizamiii. Yce BHIIICHaBEICHE JO3BOJIIE HAM 3POOWTH BHCHOBOK CTOCOBHO TOTO, IO ITiJT B3aEMOIIEIO

1 3akon npo naykosy i naykoso-mexuiuny Oisnvnicms 1991 (Bepxosua Paga Ykpainu). Bidomocmi BepxogHoi
Paou Yrpainu, 12, 165.

2 [Tocmanosa npo opeanizayito cnienpayi HAH Yxpainu 3 akademismu Hayk kpain Buueepadcvroi uemgipku
(ITonvcvra axademis nayx, Axademis nayx Qecvroi Pecnybnixu, Crosayvka axademis nayk, Yeopcoka
axademisn nayx) 2008(Ipesunis HanionansHoi akagemil Hayk Ykpainu).
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HAyKOBO-JIOCIIiTHUX YCTAHOB YKpaiHU CIIiJl pO3YMITH BU3HAYCHY HA HOPMATUBHO-IIPABOBOMY PiBHI CHUIEHY
TISITBHICTD HAyKOBO-IAOCHITHMX YCTAHOB 3 IHIIMMH (HAIllOHAJIGHUMHM Ta MDKHAPOJHMMH) CY0' €KTaMH
HayKOBOI Ta HAYKOBO-TEXHIYHOI MIsUTHHOCTI, 110 HAIIPABJICHA HAa BUPIIICHHS CYMDKHUX 3aBIaHb Y HAyKOBIN

cepi.

References

1. Averincev, S. S., Arab-Ogly, EH. A, Il'ichev, L. & dr.) (1989). Filosofskij ehnciklopedicheskipgar'. 2-e izd.
Moskva: Sov. ehnciklopedija.

2. Afanas'ev, V. G. (1973). Nauchnoe upravlenie obsbttom (Opyt sistemnogo issledovanijayl.2-e, dop.
Moskva: Politizdat.

3. Bondar, G. Ju. (2004pravove zabezpechennja vzaiematidchikh pravookhoronnikhidomstv u
kriminal'nomu sudochinstWkraini: dis. ... kand. jurid. nauk: 12.00.09. Khark

4. Burlakov, V. N., Sal'nikov, V. P. (red.) (199&yriminologija: uchebnik dlja juridicheskikh vuzov. Sankt-
Peterburg: Sankt-Peterburgskaja akademija MVD Rossi

5. Burlakov, V. N. (red.) (1998Kriminologija: uchebnik dlja juridicheskikh vuzov. Sankt-PetathiBankt-
Peterburgskaja akademija MVD Rossii.

6. Busel, V. T. (ukladi golov. red.) (2009)Velikij tlumachnij slovnik suchashakrains'ka movi (z dod., dopov. ta
SD).Kiiv; Irpin': VTF «Perun».

7. Volobueva, O.0. (2006)/zaiemoda slidchogo z fakivcjami pd chas zborunformadi pro osobu, shcho ska
zlochin:dis. ... kand. jurid. nauk: 12.00.09. Donec'k.

8. Dzhafarova, M. V. (2008 Admnistrativii proceduri prijnjattja ta realzagi upravins'kikh gshen' orgaiv
vnutrishnkh sprav u idnosinakh z naselennjamwiis. ... kand. jurid. nauk: 12.00.07. Khark

9. Zabroda, D. G. (2005)/zaiemoda sub’iekiv borot'bi z korupieju (admnistrativno-pravovij aspekt)is. ...
kand. jurid. nauk: 12.00.07. Ki

10. Zakon pro naukoviinaukovo-tekhichnu djal'nist' 1991(Verkhovna Rada Ukiai). Vidomost Verkhovneo Radi
Ukraini, 12, 165.

11. Nazar, Ju. S. (2006Y.zaiemoda teritorial'nikh organv vnutishnkh spraviz miscevimi organami vikonavcho
vladi ta organami niscevogo samovrjaduvannja u ptaktici administrativnikh pravoporushendis. ... kand. jurid.
nauk: 12.00.07. Liv.

12. Plishkin, V. M. (1999).Teorja upravinnja organami vnuishnkh sprav pidruchnik. Kiv: Nadonal'na
akadenija vnutishrikh sprav Ukrani.

13. Pro spgvpracju naukovo-doglnikh ustanov derzhaviéiskal'na sluzhbi Ukrani. Oficijnij sajt Derzhavnogo
naukovo-dostinogoinstitutu mitne spravi.<http://dndims.com/news/data/entry/391/>.

14. Sushchenko, V. D., Smirnov, A. M., Kovalenko,IQ.Smirnov, A. A. (1999)Organizagja upravlnnja
personalom v organakh vnighnkh spravKiiv: Nadonal'na akadeija vnutishrikh sprav Ukrini.

15. Filosofskij ehnciklopedicheskij slovd2012). Moskva: INFRA-M.

124



POLITICAL INSTITUTIONS AND PROCESSES

Olena Boryslavska, PhD in law
Ivan Franko National University of Lviv, Ukraine

DECENTRALIZATION OF POWER AS A WAY
OF CONSTITUTIONALISM FORMING IN UKRAINE

The article aims to determine direction of constitutionalism formation in Ukraine - the
decentralization of power. Constitutionalism is considered as a doctrine and practice of limited
government. Based on the European model, constitutionalism is seen in the light of institutional
mechanisms used for limiting state power in a democratic society. It is proved that decentralized
system of local government is one of the elements of the institutional system of
constitutionalism. Evolution of the Ukraine’s local government system after independence, 1990
and the origins of it's current problems are analyzed. Issues of local and regional government
structure are defined. Special attention is paid to the issues of control and supervision of local
governments. Conclusions regarding the problems of local authorities are done.

Key words: constitutionalism, decentralization of rower, local self-government.

Introduction

In sovereign Ukraine constitutional developmentaite 20th - early 21st centuries has been quite
active and occurred with difficult social and picBil processes, i.e.: formation of the multiparygtem,
new electoral standards, gradual decentralizatiopower and liberalization of public life. At theame
time, the attempts were made to organize an eftestystem of public authority, which had to be até
only govern the state in post-socialist conditiomst to conduct a number of necessary state’s mefor
Obviously, national experts tended to the model'stfong” president with authority of managing the
executive branch of power, in fact, he had to mde processes. Society, in which the need fetrarig
hand" had been forming during the time of the distigystem and the paternalistic attitudes spread,
inclined to follow such type of model. Other exgegimphasized the risks carried by the presidefatiai
of government in illiberal post-socialist socieijowever, evaluating different options, at the adwopbf
the Constitution of 1996 the decision in favor loé tgovernment’s effectiveness, not of its limitaidas
been made.

Today the fallacy of this decision is obvious, act; the lack of appropriate "safeguards” in the
system of public power led to the excessive comagah of powers in the hands of the President, who
actually controlled the legislative and executiwsvprs and had serious leverage on the judicial pawef
2013.

After the revolution of 2014 Ukraine is on the vemf another constitutional reform, therefore it is
S0 important to change the priorities in the caretton of public authority and shift the focus arférming
the system of limited and responsible governmeat ih the essence of constitutionalism. Most of the
European scholars consider constitutionalism ta bectrine and practice of limited government, canyt
to the arbitrary government actidnBy the way, millions of Ukrainian citizens whaotopart in the protest
actions of 2013-2014, demanded to eliminate tharary conduct of the government and to fundaméntal
change the state, change its essence. Similar dismamd revolutionary events were peculiar to other
European states but such events took place theezaseenturies before. And constitutionalism appéa
as the result of struggle for the limited characofegovernment.

In it’s building, the benchmark for Ukraine is t® & European model of constitutionalism. Ukraine

! Mcllwain, Ch. H. (1940)Constitutionalism Ancient and Moderithaca, New York: Cornell University Press,
21; Sajo, A. (1999)Limiting Government. An Introduction to Constitutadism Budapest, 14; Cesare, P.
(2011). The Combination of Negative with PositivenStitutionalism in Européuropean Journal of Law
Reform Issue,;MWouter, G. Werner (2010). Democracy, Constitudiam and the Question of Authority.
Netherlands Journal of Legal Philosophe, 3.
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belongs to the Romano-Germanic legal family, italiarian past formed statist traditions, whicle ar
similar to some European states, and the experiehche Eastern European states that have gone
constitutional establishment of the European maslétiences of its acceptability.

The European model, based on the ideology of libdganocracy, developed on the grounds of
political and legal practice of the Continental &ue states regarding the limitation of the govemmrse
tyranny in the course of struggle against absatutils originates in the ideas of limited governmend
democracy, according to which constitutionalism wtiobe considered in the light of institutional
mechanisms used for limiting the state power iemakcratic society.

This is the institutional system of limited goveremb, which includes the following elements: 1)
written constitution, which is the act of the cdtsnt power and guarantees the derivat@nstituted)
nature of the state; 2) constitutional rights aneedoms of man and citizen and the system of their
protection, which should determine the substanceaaientation of the state’s activities; 3) congtdnal
jurisdiction (usually in the form of constitutionjaistice) aimed at ensuring the supremacy andestadilire
of the constitution, limiting the legislative povgenf the parliament, as well as ensuring the stalaf the
whole system; 4) parliamentary system, in whichhiéad of state performs mainly representative fanst
and the executive branch of power depends on gigld¢ive branch; 5) decentralized government (ddes
allow excessive concentration of power at the mafidevel); 6) independent judicial branch of power
which guarantees the protection of human rights exegcises control over the activities of the exegeu
branch of power

Thus, decentralized system of government is onthe@fimportant components of the system of
constitutionalism, though in this context and cartioa it is paid unjustifiably little attention. Bhpurpose
of this article is to research the role of decdizm#ion for the constitutionalism formation in mexth
Ukraine.

Evolution of the Ukraine’s local government systefter independence, 1990)

Evolution of the Ukraine’s local government syst@fier independence, 199€an be divided into
4 periods:

I. The period of transition from the inherited aatized Soviet system of state power to the system
of local self-government (1990-1993): the first Law the Local authorities and Local self-government
(1990) defined local councils as state authorifigsrernment agencies); first local self-governmsodies
were established by the Law on Local self-goverrnrmeh992;

Il. The period of relative decentralization (199995%): according to the new Law on the Formation
of Local authorities and self-government (1994) avesstablished local and regional self-government
authorities, mayors and heads of regional couneése elected directly, local councils of each level
appointed their own administrative (executive) lesgli

lll. The period of centralization (1995 — 2014):eT@onstitutional Agreement of 1995 provided for
formation of the state local administrations indted administrative (executive) bodies of regioaad
district councils, this system of local governmesats duplicated by the Constitution in 1996;

IV. The first steps towards decentralization (2@D4-5): the Concept of the reform of local self-
government and territorial organization of powersvapproved by the Government on 1st April, 2014,
since then a number of regulations aimed at thedton of capable communities were adopted.

It should be noted that for the years of its indej@nce Ukraine has not managed necessary
reforms to create efficient, transparent, accessilnd accountable system of local authorities.itbeial
structure, inherited from Soviet Union, has notrbekanged, so the existing structure of local agibnal
power is too complicated and the responsibilitiecal authorities are not strict. Real reformertgd only
in 2014 and nowadays the first stage of them iy In March 2015, the President of Ukraine adat
the Constitutional Commission, which has been waykbn drafting constitutional reform in three
directions, within the decentralization of powedaaform of local-self-government defined as ptined.

According to the approved by the government Conoépite reform of local self-government and
territorial organization of power, in 2014-2015 soimportant for this process legal acts were adbte
particular the Law of 17 June 2014 on the coopemadif local communities (no. 1508-VIl), the Law ®f
February 2015 on the voluntary association of lcoahmunities (no. 157-19), the Law of 5 Februar$20

! More detailsBopucnasceka, O. (2014) Koucrurymiiina pepopma sik muisix hopmysanms B Ykpaini
KOHCTUTYLITHOI CHCTeMH 0OMEXEHOTro NpaBiiHHs (Ha OCHOBI A0OCBiAy €BpOINEiicbKOi MoIei
KOHCTUTYLIOHATI3MY). [Ipaso Vkpainu, 7,47-54.

126



on the principles of regional policy (no. 156-V]Ijhe government’s Regulation on approval of the
Methodology of the capable communities forming (BriA2015). Besides, some amendments to the
Budget Code and the Tax Code of Ukraine were adojtestimulate the amalgamation of communities,
that is the first step of the planned reform (fammple, redistribution of taxes between the staig a
communities with higher percentage of tax on peabomtome to the united communities).

However, the most important step - amendmentsddCbnstitution - is yet to come. Prepared by
the Constitutional Commission draft amendments eoedtralization have received generally favorable
opinions of the Venice Commissigrihe Constitutional Court of Ukraine and were jwasly approved by
the Ukrainian Parliament. However, some provisiohthis draft have been ambiguously perceived Iy th
society, which casts doubt on it’s final adoption.

At the same time, it is necessary to realize thatdurrent system of local government does not fit
the model of constitutionalism, since it impliesessive concentration of powers of the executiaadin
in the center, and therefore prevents realizatfoplaced in Section | of the Constitution of Ukraibases
of it's constitutional order. Under the currentteys of local government it is hardly possible @ngform
Ukraine into a constitutional state that will bedissed in this article below.

Issues of the local and regional government stmactu

Local and regional government structisebased on the three-level territorial divisionUKraine.
The first level according to the Constitution irsds villages, settlements and cities (some of thawe
district division). Nevertheless, in practice thare also urban villages and village councils askihds of
territorial unit, which are not provided by the Ggatution but still have been existed since Sotirees.
Along with this, in some cases on the territoriegittes some other separate administrative usiish as
villages or settlements, are located. Each of thdts elects its own local authorities, thus oa trritory
of jurisdiction of the 61 local councils there &@@7 other councils of the same (first) level ofiterial
division. Citizens of villages, settlements andesitare considered as territorial communities, tiiave
right to elect local authorities. There are bitsldkan 30 thousand of such communities with differe
population, size and resources, which complicate ltdtal self-governmental structure and budgetary
relations.

It should be noticed that the structure of thetflevel of territorial division demonstrates it's
organizational independence from the central gowemt. But it depends financially. The local self-
government structure at the first level of theitenal division contains a mayor, a local council and its
executive bodies (administration). Mayor is eleai@ectly for 5-years term; at the same time a mayo
the highest official of the territorial communitthe headman of the local council and the head ef th
system of executive bodies (administration). Therehayor combines representative power, decision-
making and executive power at the local level. Magigns contracts, which should be approved by the
local council if they concern matters within itschisive competence. It's mayor’s prerogative topose
the structure and the number of members of the utixec bodies (administration), which should be
approved by the council. Formally, the mayor iscaetable to the territorial community and respolesib
before the relevant local council, which can mald@eeaision of no confidence to the mayor. Howewer, i
case of political support of the majority in theuoail this control never becomes true.

Local council is a representative and decision-mgkbody of the territorial community. It is
responsible for the approval of socio-economic awdtural programs of the administrative units’
development, approval of local budget, making deng on local borrowing, transfer of funds from the
relevant local budget, alienation of communal propedoption of local privatization programs dtocal
council is entitled to abolish acts of the exeatiwouncil in case of their contradictory with the
Constitution or the laws of Ukraine, other legislatacts, the decision of the council.

Each local council has the ability of free definitgadministrative structure in order to adapbit
local needs and ensure effective management (@sriands art. 6 of the Charterfhe Law on local self-
government only requires the creation of executemmittees of local councils, besides the counrcil i

! European Commission for Democracy through Law (#&@Commission). Preliminary Opinion on the
Proposed Constitutional Amendments regarding theatdgal Structure and Local Administration of
Ukraine // Opinion No. 803/2015 / CDL-PI(2015)0@rasbourg, 24 June 2015. <http://www.venice.cte.in
webforms/documents/?pdf=CDL-P1(2015)008-e>.

2 European Charter of Local Self-Government. Stragidl5.X.1985. <http://conventions.coe.int/Tregty/
Treaties/Html/122.htm>.
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order with the proposal of mayor forms other adstmtive bodies. The competence of councils and
mayors are distributed as follows. The mayor: psggahe structure of executive bodies, appointdshefr
departments and other executive bodies, who aoffieio the members of the executive committee dsea
the executive committee and the whole system ofwke bodies, signs the acts of committee. Council
approves the structure and number of members @uéixe bodies of jurisdiction between them; corgrol
administration in its managing; cancels acts ofakecutive committee on the grounds of hon-compgan
with the Constitution or laws of Ukraine, otherildgtive acts, the decisions of the council.

But at the same time the Constitution of Ukraing. (29) demands local authorities and their
officials to act only on the basis, within the posvand in the manner determined by the Constitidiuch
laws. Accordingly, the law provides that local aarities have only competence, defined in the Law on
self-government and other laws. This makes imptessite implementation of the principle of subsigiar
and effective activity of local authorities in inésts of their communities. According to Law onfsel
government, local councils of the first level haseslusive competence, which covers decision-making
different areas of local affairs. They do not hany delegated responsibilities, while the executivodies
have own and delegated competence, moreover therdrabdefined by the Law on self-government own
competence is 93, delegated competence — 86.

Besides, described organizational autonomy isnough for the independent managing the local
affairs without financial component. Local budgats dependent on the central government. The rahteri
and financial basis for local self-government adewy to the Constitution is movable and immovable
property, revenues of local budgets, other furasd,| natural resources that are in the communglepty
of villages, towns, cities territorial communitiaad objects of their common property, which are agaa
by district and regional councils. However, in feglatively capable are only the local authoribé<ities
of regional significance, since they are based omame or less adequate finance, infrastructure and
personnel resource bases. 5 419 of local budgetsudasidized for 70%, 483 local budgets of comnesit
are subsidized for 90%. So, having the decisioningakower, most of the local authorities of thestfir
level don’t have real power to operate the lodaliraf,

The second and the third levels government strestare identical: there are district or regional
councils and district or regional state adminigbreg. It must be emphasized that regional andidlistr
councils are the only bodies of local self-governmat the appropriate level of territorial divisjcimey
have no their executive bodies.

District and regional councils are responsible &pproval of socio-economic and cultural
development programs of the appropriate adminig&atnits, approval of local budget, distributioh o
transferred from the state budget in the form ah¢g, subsidies between district budgets and lmaddets
of territorial communities of the first level ofrtéorial division. Managing the local affairs i®ing done
by the regional and district state administratiomsich belong to the vertical of the state exeaifpower
(heads of administrations are appointed and distdigy the President of Ukraine on the proposahef t
Government).

According to the Law on self-government, districidaregional councils delegate powers to the
appropriate local state administrations. They aheafting programs of socio-economic and cultural
development of the territories; ensuring balancednemic and social development of the territory;
management in the fields of science, all kinds diiocation, health, culture, physical culture andrigpo
tourism etc. At the same time, the Law on the Ietale administrations a number of own powers sifidt
and regional councils in other words fixes by ttegesadministrations. For example: property managgm
privatization (p. 4 art. 13); management in thddfief science, education, culture, health, physical
education and (p. 6 art. 13); the use of land,rahtesources, environmental protection (p. 718}.etc.

Thereby there is a duplication of powers of locaf-government and governmental authorities.
Besides, there are no effective mechanisms foriactisind regional councils to control the localtsta
administrations activities (this control includesily two forms - hearing reports of local state
administration heads and decision of no confidesfcne head of the local state administration, Wh&
rarely applied in practice).

Issues of control and supervision of local govemise
One of the controversial issues, which have cauwsategative attitude of Ukrainian society,
concerns the problem of control over legality ofdbself-government after decentralization. It ieeg
special attention. The draft on decentralizationtams some novels in this area. They are relaigdthe
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establishment of the prefect, who is to exercisgh sontrol. Prefects shall be appointed by theiéees on
the proposal of the Cabinet and retired in the sanaener. They will get the right of suspendingdbes of
local authorities in case of their non-compliandgthwhe Constitution or laws with simultaneous agdpe
court.

Besides, President of Ukraine will get some corpiaer. Article 144 provides that in the case of
the adoption of the Chairman of the Community Cduoommunity, district, Regional Council Act nat i
conformity with the Constitution of Ukraine, posiagthreat of violation of State sovereignty, temidl
integrity or a threat to national security, thedfdent of Ukraine stops the action of the relewattwith a
simultaneous appeal to the Constitutional Couttkifaine, temporarily stops the powers of the hefati®
community, the Council of the community, distriegional Council and shall appoint an interim State
Commissioner.

Indeed, it is essential novel as compared withctireent legislation. According to the current law
there are four modes of control and supervisiolocdl governments:

1. The administrative control within the system ofdbself-government: village, settlement
and city councils control the activities of mayarsd executive bodies of local self-government; camcel
acts of the executive committees; mayor can stegath of the executive committee and bring the enadt
the relevant council; territorial community hashtigo terminate the powers of local councils and/ons
through the local referenddm

2. The administrative supervision and control of stamministrations over local self-
government: executive bodies of village, settlemamd city councils are under control of local state
administrations within delegated power; howevets &€ local self-government cannot be cancelledodut
court.

3. The administrative supervision and control of regicand district councils over local state
administrations: heads of local state administregtioeport to appropriate councils about realizatén
delegated power; regional and district council o@ake the decision of no confidence to the headef t
local state administration which is to be considdog the President of Ukraine, if such decision \é
passed by the majority of 2/3 of the council, thresilent has got the duty to dismiss the head of
administration.

4, The judicial control over local authorities: all tfie acts and decisions of the local
authorities can be reviewed by the court.

The current control is significantly weaker comghvéth that which is proposed to introduce. But
it is quite logical, because current system is numetralized and most decisions are being takethéy
central government and it's local representativdisile decentralization implies a much broader aaton
in decision-making as well as in management, rasfd¢ more serious state control over the local
government is needed.

Conclusions
The existing system of local government in Ukraiseather centralized and has a number of
shortcomings that need elimination. The most ingarof them are the following:
1. Lack of regional and district democracy: the curr@onstitution does not provide for the
creation of executive bodies by district and reglooouncils (chapter Xl), so two levels of terrigdr
division are directly managed by the governmerdugh the local state administrations.

2. Duplication of powers of local self-government astdte administrations: Law on self-
government (art. 27-38, 43, 44) and Law on locatesadministrations (art. 17-25).
3. Restrictions on the discretion to exercise thedtmite of local authorities with regard to any

matter which is not excluded from their competenoe assigned to any other authority and difficlti
managing the subsidiarity: the powers of local arith are strictly defined in laws and belong todbself-
government bodies and to state administrations {&rtof the Constitution, p. 1, 2 art. 10 Law offf-se
government).

4, Absence of discretion in adapting delegated byrdrakauthority powers, because they are
delegated not to the decision-making body (counbi} to the executive body (art. 11, 27-38 Lawsel-
government).

11t should be noticed that the Law on local refelem isn’t adopted by the parliament, while the Law
national and local referendums lost its validity.
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5. Excessive number of delegated powers of the govemhnm the structure of executive
competence of local authorities, which allows rathnty of control the central government over local
government (art. 27-38 Law on self-government).

6. Absence of distribution of competences betweerstate and local self-government in the
Constitution, which allows the government to cditeapowers of management, removing them from
among delegated to local government.

7. Political dependence of local councils on politipalrties leaders because of the applied
electoral system, when the deputies guided notdoggmal convictions but attitudes of political peston
voting (Law on the local elections).

8. Financial dependence on central government: lacufifcient own funds in local budgets
(Tax Code, Budget Code).

9. Lack of real autonomy at the disposal of the owmaticial resources of local self-
government: the impact of government on the locaget expenditures through the State Treasury (&udg
Code).

The reform on decentralization is aimed at addngssiost of these problems. It's implementation
is vitally important for the forming of the constitonally limited, internally balanced system of
government, that is the essence of constitutiomadisd its practical component.
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LEGAL BASIS OF MUNICIPAL AMALGAMATION IN UKRAINE

The article analyzes basic provisions of the Law of Ukraine «On voluntary association of local
communities» (2015), which defines such features of this process as: 1) lack of clear criteria for
forming new units, 2) voluntariness and refusal to implement long-term plans in formation of
communities, 3) financial incentives. The disadvantages of this compromise version are:
unsettled relations between a city and surrounding rural communities; postponement of
decision on administrative and territorial reform; the absence of procedures to secede from the
amalgamated community. According to the experience of European countries as an alternative
to amalgamation of communities the author proposed the development of inter-municipal
cooperation, supported by the Law of Ukraine «On cooperation of territorial communities».

Key words: local community, amalgamation, administrative and territorial reform, inter-
municipal cooperation.

OmauM 3 mepImuX peambHUX KPOKIB 110 IIOCTYIIOBOTO YIOCKOHAJNICHHS aJMiHICTPaTHBHO-
TEPUTOPIATLHOTO YCTPOIO YKpaiHHM IIISXOM YKPYIMHEHHS aJIMiHICTPATUBHO-TEPUTOPIATBHUX OJIUHUIIL €
JTOOpOBiTBHE 00’ €IHAHHS JCKITBKOX TEPUTOPiaIbHUX TpoMa]. Taka MOKIIHMBICTB 3TiHO i3 3aKOHOIaBCTBOM
nmepeabavanacs JIMIIe A8 CYCImHIX il 3a pimeHHsM micueBoro pedepenaymy (ct. 6 3akony Ykpainu
«[Ipo micreBe caMoBpsityBaHHs B YKpaiHi» y peaakuii 1o 2015poky). 3a cTaTUCTHYHUME TaHUMH, TAKHM
npasom y 2002poui ckopuctamics 20 697cin, siki 06’ eHamucs B 6 262TepuTopiaibHi rpoMai’.

Y HaykoBi#l JiTepaTypi BHCIOBIIOIOTHCS Pi3HI IMPOITO3HUIIIi MO0 00’ €IHAHHS TEPUTOPIATHHIX
rpoMas. 3aciayroBy€ Ha yBary IyMKa, IO HWHI B YKpaiHi He MOXKHA IMPOBOJUTH MacHITabHE 00’ €THAHHS
TEpUTOPiaTIbHUX TpoMaja 6e3 chOpMOBAHOTO AN iX MPEICTaBHULBKUX OPTraHiB CHIIBHOIO €KOHOMIYHOTO
inTepecy. ToOTO HEOOXITHO CTBOPHUTH MEXaHI3MH, fKi O CTHMYIIOBald 00 €THAHHS TEPUTOPIATEHUX
rpoMaj, a He YKPYIHIOBATH iX 3a JZOIMOMOTOI0 aIMiHICTpaTHBHHX 3axoxiB’. CTHMYIOM Ta OCHOBOIO JUIS
MOJAJBIIOTO  YKPYIMHEHHS TEPUTOPIAIBHUX TpOMaJ MOXE CTaTH PO3BUTOK  CIiBPOOITHUIITBA
TEPUTOPIAILHUX TPOMaJ Ta iX MPEICTABHUIIBKUX OPTaHiB 3 METOI BUPINICHHS CIUIBHUX 3aBlaHb
MICIICBOTO 3HAUYEHHS, TAaKWX, SIK PO3BUTOK TPaHCIIOPTY, 3B 513Ky, BOJOIOCTAYaHHS, BOJOBIJBEICHHS,
yTHIi3aIii BiIXO/iB TOIIIO.

HeoOxinHiCTh KOHCTUTYIOBaHHS Takoro cy0'€kTa, Sk 00 €IHAHHS TEPUTOPIATBHUX TPOMA, 3
METOI0 3a0e3TeUCHHS MPUHITUITY CaMOJOCTATHOCTI TEPHUTOPIAIBHUX TpoMaj SIK PEealbHOI CIIPOMOXKHOCTI
CaMOCTIfHO 1 B TIOBHOMY 00Cs31 BUPIITYBAaTH MMATAHHS MICIICBOTO 3HAYCHHS, BITHECEHI A0 iX BimaHHS, Ha
migcTaBi BiAacHOi 1 JOCTaTHROI MarepianbHO-(piHaHCOBOI 0a3u Ha pIBHI TrapaHTOBAaHHX JAEP>KaBOIO
COINIJIBHUX CTAHIAPTIB B aCHEKTI CUCTEMHO-CTPYKTYPHOI OpraHi3allii MyHIIUITaJbHOI BIIaI{, BU3HABAIACS
i wienamu KoHcrurymiiiaoi Acamoei.

Ha mouatky 2015 poxy Oy mnpuitHatuii 3akoH VYkpainu «[Ipo moOpoBiibHE 00’ €qHaHHS
TEPUTOPIATILHUX TPOMAI», STKAH MOKHA PO3TISIATH K TEPIINM KPOK JIO peajizallii aaMiHICTpaTUBHO-

Y Poseumox miskemyniyunansnozo cnispobimmuymea: eimuusnsanuti ma sapy6isxcuuii doceio (2011) Kuis:
Kpamap, 13.

2 JTioGuerko, IT. (2005).Pedropma TepHTOPIaIBHOTO YCTPOIO K YHHHHEK PO3BHTKY MICLIEBOrO CAMOBDSIYBAHHS B
Vkpaini. Bichux Axademii npasosux nayx Yxpainu, 4 (43),191

® Jlonoins Kowmicii Koncruryuiitnoi AcamGiei 3 muTaHb aIMiHiCTPaTHBHO-TEPUTOPIANBHOTO YCTPOIO i
MICLIEBOTO caMOBpsiAyBaHHs «HarpsMu BIIOCKOHAJICHHSI KOHCTUTYLIHOTO PEryIIOBaHHS CUCTEMHO-
CTPYKTYpHOI opraHi3auii MicueBoro camoBpsayBanns B Ykpaini» (2013).Bicnux Koncmumyyitinol
Acamoénei, 1,312-324
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TepuTopiansHoi pedopmu’. Kpurepii 11 106pOBIILHOr0 06’ €1HAHHS TEPUTOPIATEHUX IPOMAJ HE MiCTSTh
YITKMX IMOKAa3HWKIB (KITBKOCTI HaceJeHHs, IUIOII, BiIJajIeHOCTi 00’ €KTIB TOIIO) i BCTAHOBJIIOIOTH JIHIIE
3aransHi Bumor# (cT. 4):

— YTBOPEHHS €IMHOTO OpraHy NpeICTaBHUIIBLKOI Biaau (HE MOXKE iCHYBaTH 1HIIOI TEPUTOPiaIbHOI
rpoMajy, sika Ma€ CBill MPECTaBHUIIBKHI OPraH MiCIIEBOTO CAMOBPSITyBaHHS);

— HEPO3PUBHICTH TEPUTOPIT;

—mepeOyBaHHS B paMKax OJIHi€l 00J1acTi;

— BpaxyBaHHS ICTOPUYHUX, NPHPOJHHUX, ETHIYHMX, KYJNbTYpHHX Ta IHIIMX YHHHUKIB, LIO
BILTMBAIOTH Ha COIIaTbHO-eKOHOMIUHHUI PO3BUTOK 00’ €THAHOT TEPUTOPIaILHOI TPOMAIH;

—30epekeHHS a00 MABUIEHHS SKOCTI 1 TOCTYITHOCTI IMTyOJIIYHUX TTOCHYT;,

— aIMiHICTpaTUBHUNA LEHTD, SIK MPaBUIO, PO3TAIIOBYETHCS HaOMmK4e 10 reorpadiyHoro HEHTPY
TepuTopii 00’ €qHAHOT TEPUTOPiaIBHOI TPOMATIH.

[HitiaTopamMu 1OOPOBITHFHOTO 00’ €MHAHHS TEPUTOPIATHHIX IPOMAJT CiJl, CEITUII, MiCT MOXYTh OyTH:
CLIBCBKUH, CENUIIHNHI, MICBKHUI TOJIOBA; HE MEHIII SIK TPETHHA AEMYTAaTiB BiJl 3arajJbHOTO CKJIaay CUTBCHKOI,
CEeNUINHOI, MICBKOI pajaW;, WIEHH TEPHUTOpiaJbHOI TpoMaaud B MOPSAKY MicLeBOi iHIIIaTWBH, OpraHu
caMooprasisarlii HaceleHHs BiIOBIIHOI TEPUTOPIi (382 YMOBHU TIPEACTABIEHHS HUMH iHTEPECIB HE MEHIII SIK
TPETUHM WICHIB BiIOBIIHOI TepuTopiambHOi rpoManu).Ilponenypa o0’ eqHaHHS epeadadae Taki €TaIm:

I) Mowarok mponenypu. CinbChbKHM, CEIMIIHUA, MICBKHI TOJIOBA MICIS NPUAHATTS BiIIOBITHOIO
pazoro pilIeHHS MPO HAJaHHA 3TOAU Ha JOOpOBUTRHE 00’ €IHAHHS TEPUTOPIATEHHUX TpPOMald HAJCHIIAE
MPOITO3MIIiI0 TOJIOBI BianoBiaHOI pamu. OcTaHHIM opraHizoBye 1i odoroeopeHHs mpotsrom 30 aHIB, micis
YOro BOHA MOAAETHCA Ha PO3IJISLI A0 BiAMOBIIHOI pagy HA HACTYIHY cecito. Ko MpuHHATO MO3UTHBHE
pillieHHs], TO roJoBa-iHILiaTOp MPHUHMAaE PilIeHHS PO YTBOPEHHs CHiJIbHOI poO0uoi rpynH 3 MiATOTOBKH
MPOEKTY PIllICHHs Ta iHGOPMYE BiAMOBIAHI 00JaCHY pay Ta 00JacHy Aep)KaBHY aIMIiHICTPAIIitO.

CroineHa poboua Tpyma (opMyeTbcs 3 OFHAKOBOI KUIBKOCTI TPEACTABHUKIB BiJl KOXKHOI
TEpUTOPiaTIbHOI TpOMaIH, Mo 00’ €AHYETHCS, 1 TOTYE MPOEKTH BIANOBIAHUX PIlICHb HIOAO0 TOOPOBLIBHOTO
00’ eqHaHHA TepUTOpiaabHUX TpoMai. LI mpoeKTH MOBUHHI MICTHTH: 1) meperik TepuTopialbHUX TPOMa,
mo 00’ €AHYIOThCS, i3 3a3HAYEHHSIM BiINOBIOHMX HACEEHWX IYHKTIB, 2) BU3HAYEHHS aJMiHICTPATHBHOTO
LEHTPY 00’ €HAHOI TepUTOpiabHOI TpOMaH Ta ii HaiiMeHyBaHHsI; 3) IUIaH OpraHi3alliiHUX 3aXO/IB MO0
TOOPOBILTHLHOTO 00’ €THAHHS TEPUTOPIAUTHBHUX TPOMa,.

II) O6rosoperns mpoekty. Ilicms 000B'I3KOBOTO TpoMaachkoro o6roBopeHHs (y dopmi
IPOMAJICBKHX CIIyXaHb, 300piB IpOMaJIsiH, iHIIKX (HOPM KOHCYNBTALIN 3 TPOMAJCHKICTIO) MPOCKT PilllCHHS
00 OOPOBUILHOTO 00’ €IHAHHA TEPUTOPIATBHUX TPOMAa PO3TIAAETHCS CUTBCHKHMH, CEIHUIIHUMH,
MICBKUMH panamu. llicias TpuiAHATTS HUMH TIO3UTHUBHOTO pPIllIEHHS MPOEKT y IT ATUACHHUH CTPOK
TTOAA€ETHCSI O0MACHIH neprkaBHIN aaMiHiCTparlii IS HaJaHHS BUCHOBKY ITIOJI0 BiMIOBIAHOCTI IIOTO MPOEKTY
Koncrutynii Ta 3akonam Ykpainu. Bona nporarom 10 pobounx AHIB roTye BiNOBIAHWN BUCHOBOK, IO
3aTBEPIKYETHCS PO3MOPSIKEHHSIM TOJIOBH OO0JIACHOI JepykaBHOI afMiHIiCTparii. Y BHITaIKy HETaTUBHOI
BITIOBIZII pajd IOOMPAIlbOBYIOTh IPOCKT, 3a MO3UTHUBHOTO pE3yJbTaTy — MNPHUMAIOTh PIIICHHS PO
I00OpoBiUTEHE 00’ €IHAHHS TEPUTOPIAILHUX IpoMaz abo mpo MPOBEACHHS MiCLEBOTO pedepeHayMy 3 LbOTO
MUTAHHS.

IIT) 3aTBepmKeHHs MPOeKTy. SIKIIO pafa cXBanmia HMPOeKT abo BiH OTPHUMAaB IIATPUMKY B XO.Ii
pedeperayMy, TO TOJIOBa-iHILIaTOP 3BEPTAETHCS 3 MOJAHHAM A0 00JACHOI paau Mpo YTBOPEHHS 00’ €HAHOT
TEPUTOpiabHOI TpoMmanu, sika mpotsarom 30 AHIB MpHUiIMae BIANOBiTHE pIMICHHSA. SIKIO 1O CKIamy
00’eqHaHOi  TepuUTOpiadbHOI TpOMaaAM  TependadacThCsl BXOKEHHS  TEPUTOpIaIbHOI  TPOMAH,
pO3TaIIoBaHOi Ha TEPUTOPIi CYMI>KHOTO paiioHy, TO 00JlacHA pajia 3BEPTAETHCS 3 MOJMaHHIM 0 BepxoBHOI
Pamu Ykpainu momno 3MiHM MeX BiAIIOBIAHUX paliOHIB.

IV) CrBopenns o6’ equanoi TepuTopiaapHoi rpomanu. ObjacHa paga OJHOYACHO 3 HPUAHATTAM
pillieHHS TIPO YTBOPEHHS 00 €IHAHOI TEPHUTOPIAIGHOI TpoMaiW TIpHU3HAYa€ TEpII MICIeBI BHOOPH
JIETyTaTiB CiJIbCHKOi, CEJIMIHOI, MIiCbKOi paju 00  €IHAHOI TEPUTOPIANTBHOI TPOMAIU Ta BiJIIOBITHO
CLIBCBKOTO, CENUIIHOTO, MICBKOro TooBH. HaOyTTS HHMMH TIOBHOBaXCHb BBaXKAETHCS IOYATKOM
(hyHKIIOHYBaHHS HOBOi TPOMAIH.

HepxaBHa migTpUMKa AOOPOBIIBHOTO 00’ €THAHHS TEPUTOPIAILHUX TpoMaj HamaeTbca y (opmi:
opraHizamiifHoi MATPUMKH, 1HPOPMALIHHO-TPOCBITHUIBKOTO CIPHUSHHS, METOJUYHOTO 3a0e3MeUeHHH,

! 3akon npo do6positbre 06’ conanns mepumopianvuux 2pomad 2015(Bepxosua Paxa Yipainu). Ionoc
Yxpainu, 4 6epesusi.
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¢inancoBoi momomoru (CyOBeHWid Ha (opMyBaHHS BIINOBIAHOI IHPPACTPYKTypH 3TiAHO 3 ILIAHOM
COIIATbHO-eKOHOMIYHOTO PO3BUTKY Takoi TeputopiagpHoi rpomamm) (cr. 9-10). Ilpm usomy obcsr
(hiHaHCOBOI TIATPUMKH PO3MOIUISETHCS MK OromKeTaMu 00’ €JHAHUX TEPHUTOPIaIbHUX TpoOMaj
MPONOPLIHHO 10 TwIoNi 00’ €qHAHOI TEPUTOPiaNbHOI TPOMaAN Ta KUIBKOCTI CUTBCHKOTO HACENICHHS Yy TaKii
TEpUTOpPiaNIbHIM TpoMai 3 PiBHOIO Barolo 060X nux QaxTopiB. TOOTO MICBKiI paau 3a0XOUYyIOTHCS 1O
00’ eqHaHHS 3 BEIMKUMH TPWICTINMH CellaMd, 10 CHPHUIATHME INPUCKOPEHHIO TEMIIB ypOaHizarmii B
YkpaiHi.

OpHak He BHKJIIOYEHA IOSBa CEpHO3HOI MpobiemH, 3 sKOl cTHkHynacs [lonbima: omgHOouYacHe
ICHyBaHHS MICT 31 CTaTyCOM Ta HU3KH CYCITHIX IPiOHMX MICTEUOK 1 Cijl, 00’ €THAHUX B OKpeMwuid moBiT. [Ipu
FOMY LEHTP BIAAM IHX JBOX YTBOPEHb 3HAXOIUTHCS B OJHOMY 1 TOMY X MICTi, IO MPU3BOAMTH [0
MOCTIHHUX KOH(QIIIKTIB MIOA0 MOBHOBaXKeHb. 11[00 3amo0irt BUHUKHEHHIO TaKUX CUTYAIlid, CIiJl opa3y
Opi€HTYBaTHCA HA CTBOPEHHS CHJIBLHOTO MICTa, 0 CKJIAAY SIKOTO YBIMIyTh MPUIIETIII HACENECHI MyHKTH. Alle
16 MOKE CIIPHYMHUTH 1HITY MpoOIeMy. TOMIHyBaHHS MicTa B 00’ €IHAHINA pajli Ta MOXJIMBICTh TUKTYBaTH
CBOi YMOBH NPHJIETIIMM CeJaM i cenumaM. 3aKoHOM TepeadadyeHo BBEACHHS J0AaTKOBOI OCaan B OpraHax
MICIICBOTO CaMOBPSIYBaHHSI — CTAPOCTH, SIKUH OOMPAETHCS Yy celax, CeNMIax, IO BBIWIUIM 10 CKIagy
00’ eqHaHOI TEepUTOpiabHOI TpoMaH, ajle He CTaud ii aAMiHICTpaTHBHUM IICHTpOM. BiH mpemcraBise
IHTEepeCcH JKUTEJIB Cela, CelWIa y BHUKOHABYMX OpraHaX CUILCHKOi, CEIHWIINHOI, MICBKOI paad; CIPHUSE
KHUTEISAM Cella, CeMHIIA Y MiArOTOBLI JOKYMEHTIB, IO MOAAIOTHCS 10 OPraHiB MiCIIEBOI'O CaMOBPSIIYBaHHS,
3) Oepe yuacTh y MiATOTOBII MPOEKTY OIOMKETY TEPUTOPIalbHOI I'pOMai¥ B YacTHHI (hiHAHCYBaHHS
mmporpaM, IO Peaji3yloTbcsl Ha TEPUTOPIi BIANMOBIAHOTO Ccelia, CENWINa; 3MIMCHIOE 1HII 000B’A3KH,
Bu3HaueHi [loMOKEHHSAM IMPO CTapocTy, SIKE 3aTBEPIKYETHCS CiIbCHKOIO, CENHIIHOIO, MICBKOIO Pajolo
BiANOBiAHOT 00’ €1HaHOT TepuTopianbHOi rpoManu. [lopsimok oOpaHHs CTapoOCTH BU3HAYAETHCS 3aKOHOM.

Orxe, Takuii KOMIIPOMICHWH BapiaHT YKPYHOHEHHS TEPUTOPIaIbHUX TpoMan He Iependadae
MPUMYCOBOTO 00’ €IHAHHS y MaHOyTHhOMY a00O B3JHUTTS TEPUTOPIAIBHUX TPOMaj BIAMOBIAHO [0
MEPCHEKTUBHUX IUIaHIB, SIKI PO3POOIISIIOTECS YPsIIOM, SIK e OyJI0 B OpUTiHAILHOMY MpPOEKTi 3aKoHy. Bin
nependayas, 110 (iHAHCOBA MIATPUMKA 3IHCHIOBATUMETRLCS IIUIIXOM HaJaHHS 00’ €JHaHIA TepUTOpiaabHIiH
rpoMasi KOINTiB 3a yYMOBHW, IO MEXi TEpUTOpii HOBOYTBOPEHOI 00 €IHAHOI TEPHUTOPIATBHOI TpoMamu
MOBHMHHI TOBHICTIO BIiAMOBiJaTH MeXaM, BU3HAYCHWM MEPCHEKTHBHUM ILIAHOM (OPMYBaHHSI TEPUTOPiH
rpoman APK, o6macti. Ile, 3 omHoro OOKy, mO mMEBHOI Mipu oOMeXyBamo O cBoOomy BHOOPY
TEPUTOPIAILHUX TPOMaj, a 3 IHIIOr0 — 3aKiagano O OCHOBU i (JOPMYBaHHS paliOHAIBHOI MO
aJIMiHICTPaTHBHO-TEPUTOPIAILHOTO YCTPOIO OepkaBd. Skmo O 00’ eaHaHHS 3AiHCHIOBAJIOCS 3TiOHO 3
MEPCHEKTUBHUMH IUTAHAMH, TO Y pe3yJibTari copMyBanucs O TepUTOpiasibHI rpoMaay 3 HaceJeHHIM B 9
THCSAY OCI0, CepeHs KIJIbKICTh HACEICHHUX IYHKTIB y CUIBCHKIN IpoMaji cTaHoBmIa 0 16 oauHuUIIb, a Ioia
HOBOCTBOpeHOI rpomanu — Onm3bko 400 KB. KiToMeTpiB. IHIIMMH CJI0BaMH, IEepeBakHa YacTHHA HOBUX
rpoMaz mana OyTu cTBopeHa Ha 0asi paiioHiB, mio icHyBanu B YPCP no anmiHicTpaTuBHO-TEpUTOpiabHOT
pedopmu 1954-196(okiB.

[puitasatuii 3akoH MicTUTh 3raaky mnpo [lepcriekTuBHUN IUTaH (HOpPMYyBaHHS TEPHUTOPIH rpoma,
SKUil po3pobmsieTbess Pamoro miHicTpie APK, BiAmoBigHOIO 00JIaCHOI ACpKaIMIHICTpAIli€l0 3TiTHO 3
METOJHKOK (POPMYBAHHS CIPOMOKHHX TepuTOpianbHmx rpomax’ (cr. 11), ame i#oro pomp y xomi
00’ emHaHHS rpoMaj He Bu3HaueHa. CIiiJ] 3BEpHYTH yBary Ha Te, 10 3aKOH ()aKTUYHO BiIMOBIISETHCS Bil
000B’ I3KOBOTO MPOBECHHS MICIIEBOr0 pedepeHayMy 3 MUTaHb 00’ €AHAHHS TEPUTOPiaJbHUX IPOMaj, IO
nepeabaydanocst cTaporo pepakuieio cr. 6 3akony Ykpainu «[Ipo MicuieBe caMOBpsiTyBaHHS B YKpaiHi».
Moro aBTOpH BHXOIMIH 3 TOTO, IO OCKLIPKH TEPUTOpIabHA TPOMA/A K aAMiHICTPATHBHO-TEPUTOPiaTbHA
OJIMHHUIII — II€ BITHOCHO BiTOKpEMJICHA YaCTHHA €IUHO1, IIITICHO TepUTOPil AeprKaBH, IO € IPOCTOPOBOIO
OCHOBOIO Oprasizaiii Ta JisSJIbHOCTI OpraHiB BUKOHABYOI BJIaJy Ta OpraHiB MiCIIEBOTO CaMOBPSAYBaHHS, TO
MMATaHHS YTBOPEHHS, JIIKBIJAIlli UM 3MiHU MEX aIMiHICTPAaTUBHO-TEPUTOPIATLHUX OJUHUITE HIDKYUX PIBHIB
CTOCYIOTBCSI HE TUIBKH IHTEpECiB MICIIEBOTO HACENEHHS, a M IHTepeciB MEUIKAHINB aAMiHICTPaTHBHO-
TEpUTOpiaIbHUX OJMHUIIL BHUIIOTO piBHA (paiioHIB, oOnacTell), a Takoxk aepikaBu 3araioM. Came ToMy
YTBOPEHHSI UM JIKBiJaIlis aJMiHICTPATUBHO-TEPUTOPIATHHUX OJMHUIL HE MOXKEC BU3HAYATHCS BUKIIOYHO
pIMIEHHSAMH MICIIEBUX pedepeHIyMIB BiAMOBITHUX TEPUTOPIATBLHHUX TPOMAJ IMPO iX 00 €IHAHHS B OIHY
TEpUTOPiaJIbHy TpOMaxy YM BHXIiJ i3 CKIady CiIbChKOi rpoMaan. ToMmy pilleHHS Takux pedepeHayMmiB Ta
pilIeHHs BIATMOBIAHUX paj CIiA po3rNAgaTy e K GOopMy ydacTi TEpUTOPiabHUX TPOMaJ Y BHPIILICHHI

Y [Tocmanosa npo 3ameepooicenns Memoouku (opmysants cnpomodrcnux mepumopianshux zpomad 2015
(Kabiner MisictpiB Ykpaiuu). Ypsoosuii kyp'ep, 8 KBITHsL.
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MUTaHb aIMiHICTPaTUBHO-TEPUTOPIATIFHOTO YCTPOIO 1 BOHHM MMOBUHHI MaTH (paKkyJIbTaTUBHUH XapakTep.

Jo HemomikiB 3akoHy CIHiJI BimHeCTH W Te, IO BiH Mepeadadae MOXKIWBICTh 00 €THAHHS
TEPUTOPiaAIFHUX TPOMaJ He TIIBKH Cifl, a i cemuir Ta MicT (cT. 3), 10 cynepeunTs yacTuHi mepmiii cr. 140
Koncrutynii Ykpainu, 3rifHO 3 SKOIO TEPUTOPiaJbHOIO TPOMAAOI0 MOXKE OyTH JuIIe <«I00pOBiJbHE
00’ €JHaHHS y CIIbCBKY I'POMay XHUTENiB KUIBKOX CiJ», sIke MOBMHHO MaTH CTaTyC aAMiHiCTPaTHBHO-
TEPUTOPIATEHOT OTHHHIII.

3HaYHMM YOYIMICHHSAM 3aKOHYy € ¥ BIJICYTHICTh TMPOIEAYPH BHUXOAY YYACHHKIB 3 00’ €mHAHOT
TepuTopianbHOi rpoManu. fkmo 3adikcoBaHO MPUHIMIT TOOPOBUIBHOCTI YTBOPEHHS, TO TEpUTOpiajibHi
rpoMaay TaKOoX ITOBMHHI MAaTH MPaBO 1 MOXIJIHMBICTH BiX €IHATHCS 1 CAMOCTIMHO BHUPINIYBAaTH CBOI
poOIeMHu.

Sx cBimuuTh AOCBiN KpaiH €BponH anbTEPHATHBOIO YKPYHNHEHHIO TEPHUTOPIabHUX TIpoMaj
(moOpoOBUIEHOMY YM NPUMYCOBOMY) € PO3BUTOK MDKMYHIIMIAIBHOTO chiBpoOiTHUITBa. Y nunui 2014
poky OyB mpmiiHsTHiI 3akoH Ykpainm «[Ipo CIiBpOGITHHITBO MICIEBHX TpOMan»', SKWil BH3HAYMB
OpraHi3aliifHO-PaBOBi 3acaay CHiBPOOITHULTBA TEPUTOPiaIbHUX TPOMaJ, NPUHLIUIH, GOPMH, MEXaHI3MU
TaKOro CHiBpOOITHHULITBA, HOTO JAepKaBHOI MiATPUMKH, (iHAHCYBaHHS Ta KOHTpoio. Hum mepenbaueHo
Taki popmu criBpobiTHHIITBA (CT. 4):

1) memeryBaHHsS OmHOMY i3 Cy0 €KTIB CIIBpOOITHHIITBA iHIIUMH Cy0’ €KTaMH CIiBPOOITHHIITBA
BUKOHAHHS OTHOTO M KiJIbKOX 3aBJaHb 3 Iiepenaveto oMy BiAMOBIAHUX PecypciB;

2) peamisaiis CIHUTBHHX IIPOEKTIB, IO Iepeadadae KOOPAHHAINIO MisIBHOCTI Cy0’ €KTiB
CIIBpOOITHHIITBA Ta aKYMYJIFOBAaHHS HUMHU Ha BU3HAYCHUHU TIEPI0T PECYPCiB 3 METOIO CITIILHOTO 3iHCHEHHS
BIIIIOBIAHNX 3aXO/IIB;

3) cminbHe ¢iHaHCyBaHHsS (YTpUMaHHS) Cy0’ €KTaMH CHIBPOOITHHUIITBA MiANPUEMCTB, YCTAHOB Ta
opraizarliif KOMyHajabHOI ()OPMHU BIIACHOCTI — IHQPACTPYKTYPHUX 00’ €KTIB;

4) yTBOpEHHs Cy0O €KTaMH CHIBPOOITHUIITBA CIIJIBHUX KOMYHAJIBHHX IMiIIPHEMCTB, YCTaHOB Ta
opraHizaiiif — coibHUX iHPPACTPYKTYPHHUX 00’ EKTIB;

5) yrBOpeHHs Cy0'€KTaMH CIIBPOOITHHITBA CIIIBHOTO OpraHy VIpaBIIiHHS IS CIUIBHOTO
BHUKOHAHHS BU3HAUYCHNUX 3aKOHOM ITOBHOBAXKCHb.

Jns cTuMymroBaHHS CHIBPOOITHHLTBA MDK OpraHaMH MICIIEBOIO CaMOBPSAYyBaHHS JepKaBa
HaJaBaTUMe CyOBEHITI1, METOMUYHY, OpraHi3aliifHy Ta iHITY MIATPUMKY; TIepeIaBaTuMe 00’ €KTH Jep’KaBHOI
BJIACHOCTI Y KOMYHaJIbHY BJIACHICTE Cy0’ €kTiB criBpobiTHHITBA (CT. 15).

Ockinbky 3aKOH MPUHHATO BiIHOCHO HEABHO, TO OI[IHUTH MOTO HACHIJIKU JUIS NisUTLHOCTI OpraHiB
MICIICBOTO CaMOBPSAYBaHHA JOCUTHb ckiaaHo. OAHaK OKpeMi HOro MOJIOXKEHHS MOXYTh HETaTHBHO
BIUTMHYTH Ha TIPOIEC CITIBPOOITHUIITBA. 30KpeMa, HEJOCKOHAJIO € TPOoIeIypa 3alpOBAKCHHS PEECTPY
PO CIIBPOOITHUIITBO TEPUTOpiaNbHUX rpoMan (cT. 9), sika He BKa3ye CTPOKIB MOTo CTBOPEHHS, Ta il came
Horo iCHyBaHHS HE Y3TO/DKYETHCS 3 NPUHLIMIIOM OpraHi3aliifHO-IPaBOBOi CaMOCTIHHOCTI MicCLIEBOTO
CaMOBPSITyBaHHSI.
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THE ISSUE OF THE CONTENT AND SCOPE

OF HUMAN AND CITIZENS SOCIAL RIGHTS

AND FREEDOMS CONSTRICTION IN THE LEGAL OPINIONS
OF THE CONSTITUTIONAL COURT OF UKRAINE

The article is devoted to the issue of the content and scope of human and citizens’ social rights
and freedoms legislative constriction, and therefore legal assessment of such regulations by the
Constitutional Court of Ukraine. The profound research is provided not only to the legal and
political implications of decisions made by this constitutional justice body, but to the reasons
and motivation for such adjudications as well. A special attention is paid to the analysis of the
Constitutional Court of Ukraine practice in matters relating to the volume of social benefits and
guarantees provided by the state both to all citizens and to certain categories. Furthermore,
there is substantiated the Constitutional Court’s role in the legal protection of declared rights
and freedoms of human and citizen, and at the same time in providing of legal conditions for
effective operation of mentioned legal acts.

Key words: content and scope of the constitutional rights and freedoms; body of constitutional
jurisdiction; legal positions of the Constitutional Court of Ukraine; constitutional and
jurisdictional practice.

AxTyanbHicTh. [licis nmepenomuux momaiit Pesomtomii ['igHOCTI mepea HOBOIO YKPaTHCHKOIO BIIAIOI0
MOCTaJM TOCTPi BUKJIMKY CTa01Ii3alil cCUTyalii B AepkaBi, B TOMY YHCIIi B YaCTHHI BUIIPABJICHHS IOMIJIOK 1
3JIOBKUBaHb MPEJCTABHUKIB MOMEPEIHLOTO PEKUMY B €KOHOMIUHIN cepi. YV 3B'sa3Ky 3 1um, 27 Oepe3Hs
2014 poky Oyno mnpuiiHsaTo 3akoH Ykpainu «lIpo 3amoOiranHs (iHaHCOBOI KaTaCTpO(pu Ta CTBOPEHHS
TepeyMOB Ul €KOHOMIYHOTO 3POCTAaHHsS B YKpaiHi»', HOPMH SIKOTO CKAaCyBalM HAJAHHS IIiJBHIICHOI
IpOIIOBOI JOMOMOTH MPU HAPOMKEHH] Ipyroi i HACTYMHUX AiTeH, 3piBHABILM IX PO3MIpPH Ta JOMOMOTY IO
JOTISy 3a JUTHHOKO JIO JOCATHEHHS HEH TPHUPIYHOTO BiKy. TakoX, BHUKOPHCTOBYIOYM OIlIHOYHE
dhopmymoBaHHS «I0 cTadimi3amii eKOHOMIYHOI CHUTYyaIlii B KpaiHi», i HOpMH, (HaKTHIHO HA HEBU3HAYCHUI
qac, 3yMUHUIH Jif0 ICHYIOYOTO JI0 TOr0 HOPMAaTUBHOTO MpaBHiia Ipo LIOPIYHUN MepepaxyHOK HEeHCiH B pasi
SIKIIIO CepeHs 3apo0iTHA I1aTa B YKpaiHi 3p0ocTa€e Ha BiAMOBIAHO BU3HAUCHHUM KOC(IIIEHT.

HesBaxkarounm Ha MOPIBHSIHO TPHUBAIHMU TEPiof, 10 MUHYB 3 MOMEHTY HMPHUHHSTTS HaBEICHOTO
3aKOHY J0Ci HE BIIYXalOTh IHUCKYCii IIOJO HOro KOHCTUTYLIHHOCTi, a caMm (aKkT MpUHHATTS 3aKOHY
MEPMAHEHTHO CTa€ TPEAMETOM TOCTPHUX MONITHYHHX AWUCKYCIH Ta B3a€EMHHMX 3BHHYBau€Hb. AJDKe, SIK
BiJIOMO, BiamoBigHo 10 crarti 22 KoHeruTyiii YKpainu, KOHCTUTYIIHHI MpaBa i CBOOOAN TapaHTYIOThCS 1
HE MOXYTh OyTH ckacoBaHi. [Ipy NpUHHATTI HOBHX 3aKOHIB a00 BHECEHHI 3MiH 10 YMHHHUX 3aKOHIB HE
JIOMYCKAEThCSL 3BYKEHHS 3MICTy Ta 00cary icHyrounx mpaB i cBoboxa. Crarts 21 OcHoBHOro 3akoHY
BH3HAYa€, IO yCi JIIOAM € BUIBHI 1 piBHI y CBOiM TigHOCTI Ta mpaBax. IIpaBa i cBOOOIW IIOAWHH €
HEBITUYKYBaHHMH Ta HETIOPYITHUMHU.

VY 3B’s3KY 3 UM, MalOud Ha MeTi abCTparyBaTucs BiJ By3bKOMOJITHYHIUX MOTHBIB, SIKUMH 1HKOJIH

! 3akon npo sanobicanns (inancosoi kamacmpogu ma cmeopenns nepedymMos Ols eKOHOMIUHO20 3pOCMAHHS 6
Vipaini 2014 (BepxoBua Pana Ykpainu). Bioomocmi Bepxosnoi Paou Yxpainu, 20-21.
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KEPYIOThCSl yYACHUKU TaKHUX CYNEPEYOK 3 OJHOTO OOKy, aje 3aCTOCOBYIOUH, IPU LbOMY, CUCTEMHHI, a He
(hopMaTbHO-FOPUANYHUH TAX11T, BPaXOBYIOYH HEOTHO3HAYHICTh KOHCTUTYIIHHO-FOPUCAUKITIHHOT IPaKTHKN
3 MMPUBOAY MUTAHHS 3BYKEHHS 3MICTY Ta 00CATY IIpaB i CBOOO JIOAWMHH 1 TPOMAJITHUHA, 3 HOBOIO CHIIOIO
BUHHKJIA IaBHO Ha3pina motpeba po3B’s3aTH MOpYLIECH] TyT npoOyiemHi nutanHs. OcobmuBa akTyalbHICTh
TAKOr0 3aBIAHHA MiAKPECIIOEThCS HEIOCTATHHOIO YBArolo J0 HBHOTO, y 3alpONOHOBAHOMY KOHTEKCTI, 3
0OKy MpEeJICTABHUKIB HAYKOBOT'O CEPEAOBUINA, IO, 3BUYAHO, HE NMPUMEHINYE HAJIC)KHUN BHECOK Y ITO
cripaBy Takux BueHUX sk A. Komogiit, I1. Padinosud, C. Peuniibkuii, A. CenliBaHOB Ta ACSKHUX 1HIIIHX.

Buknaag ocHoBHoro marepiany. B VYkpaini sika, mporonocuna cebe COLIaJIbHOIO Ta MPaBOBOIO
Jep’kaBolo, TIOJITHKAa TIOBHHHA CHPSIMOBYBAaTHCS HAa CTBOPEHHS YMOB, SKi 3a0€3MeUylOTh JOCTaTHIN
JKUTTEBUHN PIBEHB, BITLHUHN 1 BCEOIYHUN PO3BUTOK JIFOAWHM SK HAWBUIOI COMIALHOT IIIHHOCTI, ii JKHATTSA 1
30pPOB'S, YeCTh 1 TiAHICTb. YTBEPIUKEHHS Ta NOTPUMAHHS 3aKPIiINICHUX Y HOPMATHBHO-TIPABOBUX aKTax
COLiAIbHUX CTaHJApPTIiB € KOHCTUTYLIMHUM 00O0B'SI3KOM nepxaBu. JlisuibHICTE i1 mpaBOTBOpUMX 1
MIPaBO3aCTOCOBYMX OPTaHiB Ma€ 3IIHCHIOBATUCSA 3a TPHUHIWIAMH CIPaBEUIMBOCTI, TyMaHI3MYy,
BepxoBeHCTBa 1 mpsmoi aii Hopm Koncturynii Ykpainu, a HOBHOBaXXeHHSI — Y BCTaHOBICHUX OCHOBHHUM
3akoHOM YKpaiHU MekKax i BiJIIOBITHO JI0 3aKOHIB.

3a3HaueHl KOHCTUTYIIMHI TPHUHIAIA, HA SKUX 0a3yeThCs 3MIMCHEHHS TpaB i CBOOO JIOAWHM 1
rpoMajssHAHA B YKpaiHi, BKJIIOYAIOYM 1 MpaBO Ha TEHCIHHE 3a0e3leueHHs, MmepeadadaroTh 3a 3MiCTOM
crateid 1, 3, 6 {lactuna apyra), 8, 19 @acrtuna npyra), 22, 23, 24 {actuna nepma) OCHOBHOTO 3aKOHY
Ykpaiau mpaBoBi rapaHTii, TPaBOBY BH3HAYCHICTH 1 TOB's3aHy 3 HUMH INepea0adyBaHiCTh 3aKOHOAABYOI
MIOMTHKA Y cdepi TeHciiHoro 3abe3medeHHs, HEOOXigHi I TOro, MO0 YYaCHUKHA BiIMOBITHUX
MPaBOBIIHOCHH MaJll MOXKJIMBICTH 3aBOayaTH HACHiAKH CBOIX Jiil 1 OyTH BIEBHEHUMH Y CBOiX 3aKOHHUX
OYiKyBaHHSX, IO Ha0yTe HUMH Ha MiACTaBli YMHHOIO 3aKOHOJABCTBA MpaBO, HOTo 3MICT Ta oOcsr Oyne
HIMH peati3oBaHo, TOOTO HaGyTe MPaBo He MOXe OyTH CKACOBAaHE, 3BY/KEHE .

Ha >xanp, B ymoBax 0e3yMOBHOI €(eKTHBHOCTI MOMYIi3My AJISl JOCSATHEHHS MONITUYHUX LiNEH,
HU3BKOI MPaBOBOI CBIJOMOCTI TpOMaAsH YKpaiHW, Le HE BHUKOPIHEHOI pPaisSHCHKOI 3BUYKH YaCTHHU
CYCIIUIBCTBA OPIEHTYBAaTHCS HE HA BIACHY IHIIIaTHUBY, a HA JOTIOMOTY JEpKaBH, KUIBKICTh «COIMIaIbHUX
rapaHTidi» JUIs pI3HUX BEPCTB HACENICHHS 3pocTana MmOopoKy. [Ipw 1bOMy, Take HapoIlyBaHHS
PI3HOMaHITHUX MBI, JONOMOT Ta KOMIIEHCALIi HE TIOB’ S13yBajocs 3 00’ €KTUBHUM 3POCTaHHIM €KOHOMIKH,
110, B CBOIO YEPry, MPU3BOMIO JO 3BOPOTHOTO €EeKTy, BUMYIIYBAJIO OpPraHA BUKOHABYOI Ta 3aKOHOAaBYOT
BJIaJld BJIABATHCS JIO MOPYIICHHS HEOOIPYHTOBAHUX MOMYIICTUYHUX OOINSMHOK. TakuM YWHOM, BHHHKIIA
0e3BHXi/HA CUTYalis, HACTIAKOM SIKOI CTaia 3arpo3a 3BY>KEHHS 3MICTy Ta 00cATy mpaB i cBOOO JIOAWHU 1
TPOMaJITHHAHA.

Sk BkazaB B omHOMY 31 cBOix pimieHs KoHcTmrymitianii Cymy YKpaiHu, 3MiCT mpaB 1 cBoOOX
JIONWHA — 1€ YMOBH 1 3ac00M, SKi BU3HAYAIOTh MaTepiaabHI Ta TYXOBHI MOXIJIMBOCTI JIIOJWHU, HEOOX1THI
Ui 3370BOJICHHSI TMOTpe6 ii icHyBaHHSA 1 po3BUTKY. OOcAr mpaB JIOAWHU — L€ KiJbKICHI MOKa3HUKU
BIITIOBITHUX MOXJTHBOCTEH, SIKI XapaKTepHU3YIOTh HOTO MHOXWHHICTh, BEIIMYNHY, IHTEHCUBHICTD 1 CTYIiHB
MPOSIBY Ta BUPAXKCHI y IEBHUX OJUHUIIIX BUMIpY.

3By)KeHHS 3MicTy mpaB i cBOOOJ O3HAa4ya€ 3MCEHIICHHS O3HAK, 3MICTOBHHX XapaKTEpUCTHUK
MOXKJTUBOCTEH JIFOJWHM, SKi BilOOpakaloThCs BIAMOBIAHMMHU TpaBaMH Ta CBOOOJaMU, TOOTO SKICHUX
XapaKTEPUCTHK IIpaBa. 3BY)KECHHS OOCATY MmpaB 1 cBOOOM — II€ 3MCHINCHHS Koia CyO'€KTiB, po3Mipy
TepuTopii, yacy, po3mipy abo KiIbKOCTI Onar uu OyAb-SKMX IHIIMX KiJbKICHO BUMIPIOBAaHHX MOKa3HUKIB
BUKOPHUCTAHHS MPaB 1 CBOOOA, TOOTO iX KiJIbKICHOI XapaKTEPUCTHKH.

YV PimenHi mo cmopaBi 3a KOHCTUTYIMIMHUM TMomaHHAM 51 HapomHoro memyrara YKpaiHd IIMOAO
BignosigHocTi KoHctuTyrii Ykpainm (KOHCTHTYHIMHOCTI) mMogoXeHb ctarti 92, myHkry 6 posmimy X
«[lepexinHi MONOXKEHHS» 3EMENBHOTO KOIEKCy YKpaiHu (cmpaBa mOpo MOCTiHE KOPUCTYBaHHS
3eMENbHUMM IiISHKaMu), KOHCTHTYIIHHME Cya BiJ3HAYMB, IO CKACyBaHHS KOHCTUTYI[MHHX TIpaB i
cBoOOa — me ix odirmiiina (fopuanyna abo (akTHUYHA) JTiKBimamisf. 3By:KE€HHs 3MIiCTy Ta 0OCATY TpaB i
cB00OJ € X OOMEXEeHHSM. Y TpaauLiifHOMY PO3YMiHHI AisUTHOCTI BU3HAYaJIbHUMH MOHATTS 3MICTYy TpaB
JIIOJIUHY € YMOBH 1 3aC00H, SIKi CTAHOBISATH MOMJIMBOCTI JIFOJUHY, HEOOXiTHI JUIs 33JIOBOJICHHS MOTpeO ii
icHyBaHHS Ta po3BUTKY. OOCST TpaB JIOMAWHUA — I iX CYTHICHA BIIACTHUBICTh, BUPaKEHAa KUTbKICHUMH
MOKa3HUKAMU MOKJIMBOCTEH JIFOJIUHHM, SKi BiIOOpa)XEHI BiNIMOBIIHUMHU MPaBaMH, 110 HE € OJHOPITHUMH i
3arajJbHUMU. 3arajJbHOBU3HAHUM € TPABUIIO, 3TIJHO 3 SIKAUM CYTHICTH 3MICTY OCHOBHOTO IPaBa B KOJHOMY
pasi He Moxe OyTH MopyIIeHa.

! Cnipasa nipo piBens meHcii i moOMiCAIHOro TOBIYHOro rpomoBoro yrpumanms, Ne8-pi/2005,KCY 2005
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VYkpaiHa sIK [eMOKpaTHYHA i MPaBOBA JepKaBa 3aKpiMuiia MPUHIKI MOBATH 1 HEMOPYIIHOCTI MpaB
Ta CBOOOJ IFOIAWHH, YTBEPIUKCHHS 1 3a0€3leueHHs SKUX € TOJOBHMM OOOB S3KOM JI€P/KaBH.
KoHcTuTymiftHUIT TPUHIIMI TPaBOBOI JCp)KaBM BHUMAarae Bim Hel yTpUMyBaTHUCS Big OOMEKEHHS
3aralbHOBM3HAHMX MPAB i CBOOOI OAMHH i FPOMA/ISHIHA, B TOMY YHCJIi MaiHOBHX TIpaB .

B cBoto uepry, Pimenns y cnpasi 3a KOHCTUTYLIIHHUAM TOAaHHAM 46 HApOAHUX JEMyTaTiB YKpaiHu
moxo BigmosigHocTi KouctuTyiii Vipainu (KOHCTHTYIIHHOCTI) mooxeHsb crareit 29, 36,uacTuHu Apyroi
crarti 56, yactuHu apyroi crarTi 62, yacTuHM mepioi cratTi 66, mynkris 7, 9, 12, 13, 14, 23, 29, 30, 39,
41, 43, 44, 45, 4@Tarti 71, crateit 98, 101, 103, 11Bakony Ykpaiau «lIpo [lepxkaBHuii OromKeT
Vipainu Ha 2007 pik» (CIpaBa mpo COLiabHi rapaHTii rpoMajisia)® MiCTUTE IIPABOBY MO3UIIO TIPO T€, IO
3YIIMHEHHS [ii 3aKOHIB € CIT0COOOM THMYACOBOTO MPHITMHEHHS iX mii B 4aci Ta/abo 3a xojoM ocib i Mae
3MIACHIOBATUCS BiAMOBiAHO A0 BuMor Konctutymii Ykpainu. Llg ropuanyHa mporeaypa 3HaxXOIUThCS B
OpPraHiyHOMY 3B’ 53Ky 13 CKAaCyBaHHSIM 3aKOHiB, BHGCEHHSIM JI0 HHUX 3MiH Ta JOMOBHEHb. 3YNWHEHHS Iii
TTOJIOXKEHB 3aKOHIB, IKUMH BH3HAYEHO TIpaBa i CBOOOIM TPOMAIsH, TX 3MICT Ta 00CsT, € 0OMEKEHHSM IIpaB 1
cBO0OJ 1 MOXXE MaTH Miclie JIMILEe y BUMaAKax, nepeadadeHnx OcHOBHUM 3akoHOM Ykpainu. Y ctarTi 64
KoucTurymii Ykpainn BU4epIHO BU3HAYCHO TaKi BUMAJKH, a caMe Mepe0adeHo, Mo B YMOBaX BOEHHOTO
a00 HaJI3BHUYAMHOTO CTaHy MOXYTHh BCTAHOBIIOBATHCS OKpeMi OOMEXEHHS TIpaB 1 CBOOOJ JIFOAWHH i3
3a3HAYCHHSAM CTPOKY il X 0OMEKEHb, Ta BU3SHAUEHO PSIT IIPaB i CBOOO, sIKi HE MOXKYTh OyTH OOMEKeH1
3a )KOJHUX 00CTaBUH.

Orxe, Ha BUKIaAcHY AyMKy Cyay, MpaBo TPOMajisH Ha COMQJIBHHHA 3aXWCT, I1HII COIiaJbHO-
EKOHOMIYHI TIpaBa MOXYTh OyTH 0OME)KEHi, Y TOMY YHCIIi 3yIIHHEHHAM [ii 3aKoHIB (X OKpEMHUX ITOJI0KEHB),
JUIIe B yMOBaX BOEHHOTO a00 HaJ3BHYAWHOIO CTaHy Ha TEBHUHA CTPOK. Taky NpaBOBY MO3MIIIO
Koncruryuiitanit Cyn Ykpainu BucnoBuB y Pimmeni Big 20 6epesns 2002poky Ne 5pn/2002 ¢npasa miono
IILIBT, KOMITCHCALH i rapaHTiii) (IIyHKT 6 MOTHBYBAIBHOI YaCTHHK) .

YTBepKyouH i 3a0€3MeuyrouH mpasa i CBo00AY TPOMAJIsH, AepKaBa OKPEMUMHU 3aKOHAMHU YKpaiHH
BCTAHOBWJIA MIEBHI COIiaJIbHI MIBIH, KOMIICHCAIT 1 TapaHTii, 10 € CKJIaJ0BOK KOHCTUTYIIIHOTO MpaBa Ha
COINITPHUM 3aXWCT 1 IOPUIUIHUMH 3aco0aMy 3MIHCHEHHS IHOTO MpaBa, a TOMY BiAMOBIMHO 0 YacTHHHU
npyroi crarti 6, yactuHM Apyroi crarti 19, wactuHu nepiioi crarti 68 KonctuTyiii YkpaiHu BOHH €
3arajgbHOOOOB’ I3KOBUMH, OJIHAKOBOIO MIpPOI0 MAalOTh JIONCPXKYBATHUCSA OpPraHaMu JIep>KaBHOI BIIajH,
MICIICBOTO CAaMOBPSIyBaHHsS, IX IOCAJOBUMH 0cO0aMH. HeBHKOHAHHS JIEpXKAaBOK CBOIX COIIAIbHUX
3000B’ s13aHb MIOJI0 OKPEMHUX 0Ci0 CTaBUTH IPOMAISH y HEPIBHI YMOBH, HiAPHUBA€E MIPUHIIMI TOBIpH 0COOHU 10
JIepIKaBH, 10 3aKOHOMIPHO MPH3BOAUTH 0 MOPYIICHHS MPHHIHIIIB COIIaNbHO, IPaBOBOT IepKaBH .

Be3ymoBHO BuieBkasaHi mpaBosi mo3uilii Korcrutynitinoro Cyny Ykpaidu ciiff po3nisiiaTé B iX
CHUCTEMHOMY 3B’ 13Ky 3 IHITUMH aKTaMH €UHOTO OpraHy KOHCTUTYMiMHOI ropucaukilii. Tak, y PimenHi Big
26 rpymus 2011 poky Ne 20pm/2011 Koncrurynitinuit Cyn Vkpainu 3a3HaduB, IO PO3MIpH COIHAIbHUX
BHUIIIAT 3ajI€KaTh BiJ COLIAJbHO-€KOHOMIYHHMX MOXKJIMBOCTEMN ;[epxcaBI/IS. B Pimenni Big 8 »xosrua 2008
poky Ne 20-pr/2008y crpasi mpo crpaxosi Bumtati® Koncrurymiitauit Cyn YkpaiHu BKa3as, IO BHIH i
PO3MIpH COMIATFHUAX TOCIYT Ta BHUIUIAT MOTEPIIUIMM, SIKi 3MIHCHIOIOTHCS 1 BiMIIKOAOBYIOTHCS DOHIOM
COLIIAJILHOTO CTpaxyBaHHS BiJ HEIIACHUX BWIIAJAKIB Ha BUPOOHHLTBI Ta MPOQECiiHUX 3aXBOPIOBaHB
YkpaiHu, BCTAHOBITIOIOTHCS ICPKABOIO 3 ypaxyBaHHSIM HOTro (JiHAHCOBUX MOXKITHBOCTEH.

V Pimenni Big 27 muctomaga 2008 poky Ne 269pm/2008y crpasi 1mpo 30a1aHCOBaHICTh OIOIKETY
Koncruryniitnuii Cyn Ykpainu 3a3Ha4yuB, I10 NOJOKEHHS YacTHHU TpeThoi ctarti 95 Koncruryuii Ykpainn
CTOCOBHO TIparHeHHs JepkaBH JO 30aJIaHCOBAaHOCTI OMKETY YKpaiHM Yy CHUCTEMHOMY 3B SI3Ky 3
MOJIOKCHHSIMH YaCTHHM APYTOi i€l ctarTi, ctarti 46 Koncturyiii Ykpainu Tpeda po3yMiTH SK HaMaraHHs
Jep’kaBu TIPH BU3HAUCHHI 3aKOHOM Tipo JleprkaBHuUi OrompkeT YKpaiHW MOXOMIB 1 BHIATKIB Ta MPUAHATTI
3aKOHIB, 1HITUX HOPMATHBHO-IPABOBUX aKTiB, AKi MOXYTh BIUIMHYTH Ha JIOXOAHY 1 BHIATKOBY YaCTHHU
OIOMKETY, AOTPUMYBATHUCS PIBHOMIPHOTO CITIBBIIHOIIIEHHS MK HHUMH Ta 1i 00OB'S30K Ha 3acamax

! Cnipasa npo mocriiiHe KoprCTyBaHHS 3eMenbHIMH Ainsiakamu, Ne 5-pr/2005,KCY 2005

2 Cripasa mpo coujalbHi rapanTii rpomazss, Ne6-pri/2007,KCY 2007

8 Crpaga 111010 IIiJIBI, KOMIIEHCaMiH i rapanTiif, Ne5-pn/2002,KCY 2002

* CnipaBa mipo corianbai rapanTii rpomasia, Ne6-pri/2007,KCY 2007

® CripaBa 3a KOHCTHTYLIHHIMHE HOfaHHAME 49 HApOHUX IermyTaTiB YKpainu, 53 HapomHuX AermyTatie Ykpainu
i 56 HapoHUX HenmyTaTiB YKpainu oo BignosigHocTi Koncturynii Ykpainu (KOHCTHTYIIHHOCTI) TyHKTY 4
pozniny VIl «IIpukinnesi nonoxenus» 3akony Ykpainu «[Ipo JlepxaBuuii Oromker Ykpainu na 201 1pik»,
Ne209n/2011,KCY 2011

® Cnpara mipo crpaxosi Buruiatu, Ne 20-pn/2008,KCY 2008
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CIPaBEJINBOTO, HEYNEPEIHKEHOTO PO3MOJUTY CYCIUILHOTO 0araTrcTBa MiXK T'pOMaJsiHAMH BpaXOBYBAaTH
3arallbHOCYCIIUIbHI TOTPeOH, HeOOXiAHICTh 3a0e3MeYeHHs IpaB | CBOOO JIFOIUHHY Ta TiIHUX YMOB ii )KUTTS .

BianogsigHo mo mpaBooi no3uiii Koncruryiifinoro Cyny Ykpainu, BukiazeHoi B Pimenni Big 26
rpyaas 2011 poxy Ne 209pn/2011, mepembadeHi 3akOHAMM COLIAILHO-GKOHOMIYHI IpaBa HE €
abcomoTHUME . MexaHi3M peanizalii IUX TpaB Moxe OyTH 3MiHEHHIl IEpXKaBOIO, 30KpeMa, depes
HEMOJJIUBICTh iX (PiHAHCOBOTrO 3a0€3MEUCHHS MUISIXOM MPOIMOPILIHHOTO MEPEPO3MOALITY KOILITIB 3 METOIO
30epekeHHs OajaHCy iHTEpECiB yChOro CYCHUTbCTBA. KpiM TOTO, Taki 3axomam MOXKYTh OyTH OOyMOBIIEHI
HEOOXiAHICTIO 3amo0iraHHs YM yCyHEHHs peajibHHX 3arpo3 eKOHOMiuHiM Oe3meni YkpaiHW, IO 3TifHO 3
4acTHHOIO Tepinoro ctarti 17 Koncrutynii YkpaiHu € HalBayKIMBIIIOK (PYHKINIEO AePIKaBH.

Okpemoi yBaru 3aciyroBye PimeHHsS y chpaBi 3a KOHCTHTYIIIHHUM TIOMaHHSIM IPaBIIIHHS
[Nencitinoro ¢oumy Ykpainu momo odimiifHOTO TIyMadeHHs MOJIOKEHBb CTarTi 1, yaCTWH mepinoi, Ipyroi,
TpeThoi crarti 95, wactTuHM Apyroi crarti 96, mynkTiB 2, 3, 6crarri 116, vactunu apyroi crarri 124,
gacTuHU mepinoi crarri 129 Koncturyiii Ykpainu, nyHKTy 5 dyacTuHu mnepinoi crarti 4 BromkeTHOro
KOJIEKCY YKpaiHW, MyHKTy 2 9acTuHH repinoi cratti 9 Kogekcy anMiHiCTpaTHUBHOTO CYIOYMHCTBAa YKpaiHU B
CHCTEMHOMY 3B’ S3Ky 3 OKpeMuMH monoxeHHsMu Koncturyuii Vkpainm Bixg 25 ciuns 2012 poky Ne 3-
pr/2012. B upomy Pimenni Cyj OCHIA€ThCS Ha IPHHLIAI 3aKIIAICHAH, 30KpeMa, B 3araibHiil IeKiaparii
npae JoauHu 1948 poky, 3rifHO 3 KO KOXKHA JIFOAMHA, SK YiICH CYCIIIbCTBA, MAa€ MPAaBO Ha COLiajbHE
3a0e3MeUCHHS Ta Ha 3MIMCHEHHS HEOOXiTHUX IS MiATPUMAHHS i TiAHOCTI Ta JUIS BITBHOTO PO3BUTKY il
0COOMCTOCTI TIPaB y €KOHOMIYHIN, COIIaNbHIHM 1 KyJABTYPHIN ramy3sx 3a JOTIOMOTOI0 HaIllOHATBHHX 3YCHIIb 1
MI>KHApOIHOTO CIIiBPOOITHHUIITBA Ta BiAMOBIAHO IO CTPYKTYPH i pecypciB KOoKHOI fepskaBu (cTarTs 22).
MixHapogHHH MaKT MPO E€KOHOMiYHi, cowialibHi 1 KynsTypHi npaBa 1966 poky BCTaHOBIIOE 3araibHHN
000B’ 530K JepxkaB 3a0e3MeUnTH 3[IHCHEHHS TIPaB, 10 NepeadadeHi UM MaKTOM, Y MAKCHMaTbHUX MEXax
HasBHMX pecypciB (myHKT 1 cTarTi 2).

TakuMm YMHOM, COILIAFHUM 3aXUCT JAEPKABOIO OCi0, SKi MarOTh MpaBO Ha 3a0e3MeYeHHs iX y pasi
MOBHOI, YacTKOBOI a00 THMYacoBOI BTpaTH TMpare3naTHOCTi, BTpPaTH TOAyBaJIbHHKA, Oe3poOITTI 3
HE3QJICKHUX BiJ] HUX OOCTaBHH, a TaKOX Yy CTapoCTi Ta B IHIIUX BHITAJIKaX, IMEPEAOAYCHUX 3aKOHOM,
OXOIUTIOE KOMITJIEKC 3aXOMiB, SIKi 3IHCHIOE Jep)KaBa B MeXax ii COIiabHO-CKOHOMIYHUX MOJIHBOCTEH.
OnHUM 13 eIEeMEHTIB BEPXOBSHCTBA MIPaBa € MPUHIIUIT IPOIIOPIIHHOCTI, SKHi Y chepi COIiaTbHOTO 3aXUCTY
O3Hauae, 30KpeMa, 10 3aXO0iH, repeadaueHi B HOPMATUBHO-TIPABOBUX aKTaxX, OBUHHI CHPSMOBYBATHCS HA
TOCSATHEHHS JICTITUMHOI METH Ta MalOTh OyTH CIIIBMIpHHUMH 3 HEIO.

OTxe, HA IYMKY €IMHOTO OpraHy KOHCTUTYIIIHOI FOPUCIHKIIII, BUKJIAJICHY B HABEICHOMY PillICHHI,
3MiHa MEXaHI3My HapaxyBaHHS COIiaIbHUX BHUILIAT Ta JIOTIOMOTH TIOBHHHA BiJOyBAaTHUCS BiJIOBIIHO IO
KPUTEPiiB MPOIOPINIHOCTI Ta CIPaBEIIMBOCTI 1 € KOHCTUTYIIHHO JOIYCTHUMOIO IO THX MEX, 3a SKUMHU
CTaBUTHCS ITiJT CyMHIB BJIACHE CYTHICTh 3MICTY IIpaBa Ha COIiaIbHAN 3aXHUCT.

Crig 3BepHyTH yBary, mo nie Pimenns Cyay CBOro 4acy CHpaBeUIMBO ITiIJABAIIOCS KPHUTHUIN B
YaCTHUHI MOXKIJIMBOCTI KOpETYBaHHA 3MiCTy Ta o0cAry mpaB 1 CcBOOOJ JIOAWHHU IIiA3aKOHHUMU
HOpMaTHMBHUMHU akTamMu Kabinery MinicTpiB YkpaiHu. Aje ycs iHIIA apryMmeHTarlis, OcoOIMBO B
CHOTOJTHIIIHIX YMOBaX BHAAETHCS JOCTATHHO MEPEKOHIUBOK. B3arami mopa BiIXOIUTH BiJl NECTPYyKTHUBHOI
MPAKTUKU TIOBEPXHEBOTO IMOCHIAHHS Ha mpaBoBi mo3ullii KoncrutyniriHoro Cyay sk Ha Oe3yMOBHHMA
apryMEHT B MiATBEPKEHHS OOIPYHTOBAHOCTI Ti€l 4M 1HIOI MO3WIil. AJKE TOCTiIMHE HAKOMYCHHS aKTiB
Cyny, BIACYTHICTh MPaKTHKH X MEperiaay MOKIaaae Ha cy0’ €KTiB MpaB03acTOCyBaHHS 00OB 530K Opatu
70 yBaru 3Ha4yHO Oinplne (akTOpiB HIXK OJMH JIMILIE YPUBOK 3 TOTO YM iHIIOTO aKTy, a came. 0OCTaBUHU
MIPUAHATTS OCKap)KyBaHOTO TIPABOBOTO AaKTy, MOTHBAIliI0O Cy0’€KkTa Ha KOHCTUTYIIiHE TMOJaHHSA YU
3BEPHCHHS, IMPaBOBI HACHIIKH, IO BUHUKIA Ha TOM dac Oe3mocepeqHbO IICS MPUHAHATTS PIIICHHS

! Cnipasa nipo 36anancosanicts Glomiery, Ne26-pn/2008,KCY 2008

2 CripaBa 3a KOHCTHTYLIHHIMHE HOAaHHAME 49 HAPOIHUX IermyTaTiB YKpainu, 53 HapomHuX AermyTatie Ykpainu
i 56 HapoaHuX gemyTaTiB YKpainu moao0 BigmosigHocti Koncrurynil Ykpainu (KOHCTUTYIHMHOCTI) yHKTY 4
posniny VIl «IIpukiniesi monoxeHHs» 3akony Ykpainu «IIpo JepxaBuuii 0r0mket YKpainu Ha 2011pik»,
Ne20m/2011,KCY 2011

% CripaBa 3a KOHCTHTYILIIHIM MOAaHHM IpaBiinHs [lerciitHoro gorny Ykpaitu mono odiiiHoro
TIIyMadeHHsI [TOJIOKEHbB CTATTI 1, YaCTHH nepiioi, apyroi, Tpetsoi crarti 95, yacturn apyroi crarti 96,
nyHKTIB 2, 3, 6¢tarti 116,9actunu qpyroi crarti 124, yactinu nepioi cratti 129Koncruryuii Yipainy,
NYyHKTY 5 yactunu nepuoi crarti 4 brojpkeTHoro kojnekcy Ykpainu, MyHKTY 2 4aCTHHU nepiioi crarti 9
Komekcy amMiHICTpaTUBHOTO CYJJOYMHCTBA YKPATHU B CUCTEMHOMY 3B’ SI3Ky 3 OKPEMUMH MOJIOKCHHIMHU
Koncruryuii Ykpainu, Ne3-pn/2012,KCY 2012
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Koncrutyniitnoro Cyny Ta ix mogaibiia peaji3alis B JOBTOCTPOKOBIH MEPCHEKTHBI Ta iH.

He ™MoXe BUKIMKATH XOIHOTO CYMHIBY, IO IO30aBJIEHHS BiMITOBITHOI KaTeropii TpoMajsH,
HAIPHUKIIAL], COIaIbHOI JOIIOMOTH IIEBHOTO BHAY 1 pO3MIPy € 3By)KEeHHSIM o0csary (B mesKiii mipi i 3micTy) 1x
ICHYIOUMX TpaB. AJle JJis BUPIIICHHS MUTAHHS MO0 KOHCTUTYIIIIHOCTI 3aKOHY, IO MICTUTh HOPMH IIPO
TaKe 1M030aBJICHHS CJIiJi BCTAHOBUTH, IO CTAJIO MPUYMHOIO (IIEPLIONPHYMHOI0) TPOOJIEMH: YU BIIaCHE (aKT
MIPUAHATTS 3aKOHY YH 1HI 00’ €EKTUBHI OOCTaBHHH, IO 3POOIIIA HEMOKIIUBUM 3a0€3IeUeHHS TOIIePEIHBO
3aJICKJIApOBAHUX COITIaTbHIX TapaHTiH.

[HImIIMMU crmoBamMul, BU3HAHHS 3aKOHOM IPABOBUX aKTIB TAKUMH, [0 BTPATHUIN YUHHICTh, 3yITHHCHHS
iX mii, BHECEHHS 3MiH YW JOIOBHEHH JO HHMX CTOCOBHO 3aKpIINICHUX y HHUX TIpaB i CBOOOM JIIOIWHHU i
rpOMajsHUHA, HE MOYKE BBAYKATHCS CAaMOIOCTATHHOIO aBTOMATUYHOIO O3HAKOI0 (PaKTy 3BY)KEHHS 3MICTy Ta
o0csry mpaB 1 cBoOon monuHu. Tomy 3aBmaHHAM KoHCTHUTYLIHHOTO Cyqy TNpH BUpILIEHHI BKa3aHOTO
MMUTAaHHS € YBAXKHO Ta TJIUOOKO OCTIMTH BCi OOCTaBMHH CIPaBH, CUCTEMHO 3’ SCYBaTH NPUYUHHO-
HACTIAKOBI 3B’ SI3KM MDK NMPHAHSTTSIM BiATIOBIIHOTO 3aKOHY Ta 00 €KTMBHHUM BIUIMBOM Ha 3MICT 1 00CsT
TOTO YH 1HIIOTO KOHCTUTYIIIHOTO TIpaBa JIOJWHY 1 TPOMaIsTHHHA.

€ Bci migcTaBu 3pOOUTH BUCHOBOK, IO MPUHHATTS BIAOBITHOTO 3aKOHY JIMIIE B TOMY BHITIKYy
Oylme CBITUATH TIPO 3BYKEHHS HHUM IpaB 1 cBOOOA JIOMWHHU, KOJHM CaM 3aKOH Oe3MOCepeNHbO CTaB
MIPUYMHOIO HETAaTHBHOTO BIUIMBY Ha CTAaH 3a0€3MEUEHOCTI BiIITOBITHOTO IMpaBa, a TMOTETHYHA BiIMOBA BiJl
MPUHHATTS TAKOTO 3aKOHOJABYOTO aKTy Moryia 0O 3amoOirTé BKa3aHOMY HETaTHBHOMY PO3BUTKY TOJii.
OmauM 3 METOMIB 3’ sCyBaHHS TEPIIONPUYNHU 3BY)KCHHSI 3MICTy Ta OOCSATY TpaB i CBOOOJ JIOIWHU 1
TpOMaJTHAHA € TIEPCTICKTUBHUN aHaji3 TIMOTETHYHOTO pimeHHs KOHCTUTYIIHHOTO Cyay PO BU3HAHHS
TaKOTO 3aKOHY HEKOHCTHUTYI[IMHMM Ha MPEeIMET YM 3YMOBHTH Takui (DaKkT BiJIHOBJICHHS MpaB 1 CBOOOJ
JIFOJTUHY 1 TPOMAJITHUHA 200 UM JJO3BOJUTH KpaIlle 3aXUCTUTH IX y MaHOyTHHOMY .

BucnoBku. TakuMm uyuHOM, monoxeHHs ctarti 22 Koncrutynii YkpaiHu He MOXHA 3BOJUTH 0
0e3yMOBHOT'O a0CONIOTY, SIKUH BUKIJIFOYAE 3aCTOCYBAHHS IHIIMX BAKIUBUX KOHCTUTYIIHHUX MPHUHIIMIIIB, B
TOMY YHCJIi BEpXOBEHCTBa IpaBa, CIPaBEIJIMBOCTI, BHUIPABIOBYE OalIyXiCThb A0 pealibHUX HACIIJIKIB
MOMYJIICTCHKUX Ta/abo Oe3BiANOBINaIBHHX TIONEPEIHIX PillleHb AEpKaBH, IIEPBUHHO OPI€HTOBAHHMX HE Ha
3a0e3MeueHHs] MpaB JIIOJWHH, a Ha JOCATHEHHS KOPOTKOCTPOKOBHX TMOJITHYHUX (CICKTOpAIbHHX)
pesynbraTiB. [HmmK migxig cBigumB Om mpo camoycyHeHHs Koncrutyniiinoro Cyny VYkpainu Bin
peaTbHOTO JKHUTTS CYCHUTHCTBA Ta NEp>KaBH, MPO MOBEPXHEBUH aHATI3 HUM JIHCHUX MPUYWH Ta HACTIIKIB
HasiBHOI CYCIIJIFHOI MPOOIEMaTHKH.

OdyeBHIIHO, BpPAaxOBYIOYHM BUIICBHUKIIAJCHE, TMPEACTABHUKAM IMOJITUYHOTO Ta HAYKOBOTO
CEpPEe/IOBHINA I HAJISKUTh NEPErIITHYTH CBOI MiIXOAM O 0araThoX MPaBOBUX MPOIIECIB 1 SBHII, 3MiHUTH
aKIICHTH B IX OIlIHIII 3 TIOBEPXHEBOTO aHaNi3y HAa CYTHICHY XapaKTepUCTHKY, IO CTaHE JOAATKOBOIO
TapaHTI€I0 peaabHOro 3a0e3MeYCHHSI MPaB 1 CBOOO/T JIFOAMHY 1 TPOMaJTHUHA B YKpaiHi.
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POJIb IOJITUYHOI OIMO3UIIII
B TPAH3UTUBHUX KPAIHAX: )
NPUKJAJ HEHTPAJBbHO-CXITHOI €BPOIIU

Dzhulietta Manoilo
V. N. Karazin Kharkiv National University, Ukraine

THE ROLE OF POLITICAL OPPOSITION IN TRANSITIVE
COUNTRIES: THE CASE OF CENTRAL-EASTERN EUROPE

The definition of political opposition, its institutionalization, functions and conditions of
appearance were reviewed in the article. Different types of institutionalization of political
opposition in countries of Central-Eastern Europe and factors, which affected process of its
institutionalization were investigated. The main focus of the research is postsocialists states
which made successful reforming of the political system and opposition institute as its integral
part. The article reveals not only legal elements of this institute, but informal factors, which
influence the functioning of political opposition. The structure-functionalist approach was used
in researching institution of political opposition.

Key words: institutionalization, political opposition, consolidation of democracy, transitive
period.

[NonmiTuHa oOMO3MLISA € BAXIUBUM I1HCTUTYTOM JepKaBH, sika oOpana JAEMOKpaTHYHHH IUIAX
PO3BUTKY, TOMY IO iCHYBaHHS (DYHKIIIOHYIOYOr0 IHCTUTYTY y (DOpPMaIbHIH IJIOLIMHI 103BOJISE BUKOHYBATH
psAn KOpYUCHUX (DYHKINH: KOHCOMIMAIMII0 MEMOKpaTii, apTUKYJIAIII0 1HTEpeCiB HAIllOHAIBHUX a0 IHITHX
MEHILMH 1, BIAMOBIAHO, HEUTPaIi3allil0 IPOTECTHOTO NOTEHLIATY HACEICHHS.

AKTyanbHICTh JOCHIDKEHHS TIONATaE y HEOOXiTHOCTI PO3pOOKM KOHIIENTY I1HCTHTYIIOHATI3aIlii
TTOJTITHYHOT OITO3HIIIi B KpaiHax mepexigamx abo ¢acaaHux AeMOKpaTii, 60 mpalroroda B MPaBOBOMY IO
OTIO3UITisl YHEMOKJIUBITIOE BiJIKAT IEMOKPATIi.

B cBiTii Oy SIpHOCTI IHCTUTYWIHHOTO AU3aliHY B CBITI HEOOXiAHO HE TUIBKHU 30CepeIKyBaTHCS Ha
POJIi TIpaBIITYMX TAPTIiif, IHCTUTYTax MpPe3HAEHTCTBA/TapIaMeHTapu3My, a i BiJHAWTH ONTHMAJIbHY MOJIENb
MOJITHYHY ONO3UILI1, OCTIAUTH 11 peHOMEH Ta MpoaHali3yBaTH ii KOHIENT B Cy4YaCHOMY CBITi.

Merta gaHoi cTarTi - 3yMOBHTH HEOOXiIHICTH PO3poOKM cTpaTerii IHCTHTYLIHHOTO AW3aiHy VIS
MTOJITHYHOT  OTIO3WIIil, MOCTHAUTA (DAKTOPW IHCTUTYIIOHATI3AMII TOMITHYHOI OMO3MIi B KpaiHax
TIePEXiTHOTO THUITY.

3aBHaHHAMU CTaTTi € JIOCHIDKCHHS TMPOIECiB Ta MOAeNed I1HCTUTYMiOHATI3aMmil IMONiTUIHOT
ono3wurii B kpainax [[CE, a Takox po3risag ¢pakTopiB, O BIUTMBAIOTH HA Ty YU 1HIITY MOZEIb 0(hOpPMIICHOTO
IHCTUTYTY OIIO3HIII].

VY 3Baxiguii €Bpomi iHCTUTYHiOHaNi3alis MOJITHYHOI OMO3MMLii, TOOTO IMpaBoBe OQOPMIICHHS
JIAHOrO IHCTHTYTy HA 3aKOHOJABUOMY piBHi, BinOynocs mampukimmi XIX cr.! Came B melt MoMeHt i
chopmyBallocs CyCIiJbHE YSBICHHS MPO OMO3HUINIO, SK MPO TaKWH ke BAXIIMBUI THCTPYMEHT BIalH, SIK
napiaaMeHT abo cy/.

Oco01rBO HEOOXITHOI IHCTHUTYIIOHAMI3AIlSA MOJITUYHOI OMNO3WIi € B KpaiHax 3 BEIUKOIO
KUIBKICTIO HAI[IOHATHPHUX MEHIIMH abo 3 OJHI€I0 0araTOYMCeNhHOI0 MEHIIICTIO, [0 Ma€ BEIHKHM
MIPOTECTHUH TOTEHITiaN. B TakuxX BUMaaKaxX IHCTUTYT TOJITHYHOI OMO3MINI 3MaTE€H 3HU3UTH PaTUKaIbHI
HACTpOi Ta iXHI MPOSBH B CYCHIJILCTBI, 3aO0IITH PO3KOIY B CYCHUIBCTBI Ta CTBOPEHHIO HehOpMaabHOI
OIO3HUIT, 110 i€ HEMOJITUYHUMHU METOIAMH.

CydacHa TMOJITHYHA HayKa HE MOXE HAIaTH €IWHOTO BHU3HAUCHHS I TEPMiHA <IIOJIITHIHA
OTO3UILISI». CIEKTp Ae(iHINIA KOJIMBAETHCS BiJ] IIMPOKOTO «BCIX MOMITHYHUX CHI (y TOMY YHCII,
aMOp(HHX), IO TPOTHCTOSATH YPSIIY» N0 OOMEKEHHX «IHCTHTYLIOHAI30BaHUX CTPYKTYp, LIO TPOBOJISTH

! Masnenxo, 1. (2005).IIpaBoswuii cratyc onosuii. Ionimuunui menedxrcmenm, 5 (14),16-30.
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HinecnpsMoBaHy O0OpoTHOY 3 MpaBIAYOIO MapTiero». Hepilkum € i OTOTOXHEHHS MOJITUYHOI OMO3MUIIii 3
pi3HUMH  dopMaMH TPOMAJCBKMX TIPOTECTIB, AHTHUYPSAIOBUMH TPOMAJCHKUMH  OpTaHi3aIlisMH,
He(pOPMATBPHUMHU YTPYNOBAaHHIMHU 1 T.JI. BaiMBHUM JUIsi HAC TIPEACTABISETHCS MiJAKPECIUTH TPUPOTHUHA
XapaxTep MOJIITHYHOI OIMO3HLiT, BpaXOBYIOUH iCTOPUYHY PETPOCIICKTHBY SIK B yChOMY CBITi, TaK i B YKpaiHi.

Posrnsa monmiTHyHOT Oono3uii y cBiTii 0iXeBiopadbHOI Ta CTPYKTYPHO-(PYHKLIOHATBHOI MapagiurMu
JI03BOJISIE HAM IPOAaHAJI3yBaTH caM KOHIICNT JaHOro ()eHOMEHa, a He 3aHypIOBATHCS B 3aaHTaKOBaHI
CydacHi Teopii.

[onmiTnuHa oMO3WLIS Mae BENWUKWH CHEKTP MOTEHIIMHMX (YHKIIH, HAWKOpUCHII 3 SKHX
BHSIBJLIFOTHCS TIPH YMOBAaxX BAAJIOl 1HCTUTYIIOHAI3AIII; 1HI XK i TIPOSBY 3aJIEKaTh BiJl YMOB KOHKPETHOI
MTOJITHYHOI CHCTEMH, B SIKMX BOHA 3HAXOIUTHLCA. BibIlle TOTO, BIICYTHICTH Y MOJITHYHOI OMO3MIII MpaB
MOJKE MPU3BOAUTH A0 30UMBIICHHS COLIaJbHOI HANpYTH, L0, 3TOJOM, NPU3BOIUTH A0 HACHIBHUIBKUX
METOAIB MOJITHYHOT 0OPOTHOU, PO3KOITY Ta IPOTUCTOSHHS.

3BepHEHHSI JI0 ICTOPHYHOTO JIOCBiJy 3MYIIy€ KOHCTATyBaTH, IO TPOTATOM TPHUBAJIOTO Yacy
iCHyBaHHS CYCIIJIBCTBA OIO3MIIiS BBa)Kanacsl SBUIIEM IIKIJUIMBUM, SIKE PYHHYE MOPSNOK B KpaiHi i €
JUKEPENoM ycinsakux Herapasmis'. [IpoTe chOroIHi IPAKTHYHO yCiM € 3pO3YMINNM Te, 110 CHIIbHA OHO3MUIIis
— 3amopyKa cTablIbHOCTI AepKaBU. ICHYBaHHS OMO3UIli CTBOPIOE OajaHC y TONITHYHINA CHCTEMI 1 3aXUIIAE
KpaiHy HE TITBKH BiJl aBTOPUTAPHUX KPAWHOIIIB, aje ¥ MPOCTO Bij BIUIMBY Cy0 €KTUBHHUX YHMHHHKIB TPU
NPURHATI BayUIMBUX PilIEHb YPAIOM, MapJIaMEHTOM Ta iHIIUMH BIAJHUMH iHCTHTYyTaMH. 3pO3yMiNo, IO
OTIO3WIIiS, SIK MPHPOJHA TPOTHBAara BIami, K ii MOCTIHHWN CYNMEPHUK MOXKE TMPU3BOIUTH JO TEBHOTO
HaIpy>KCHHS B TOJIITHYHOMY CEpEIOBHIII. AJie 3arpo3JIMBUX PHUC II¢ HANPYKCHHS HaOyBae JHIIEC B TOMY
BUMAJIKY, KOJIM OIMO3MILis HE MAa€ MOKJIMBOCTEH BIUIMBATH Ha CUTYalilo B KpaiHi, He Mae (OpMaTbHHUX Ta
IHCTHUTYI[IaJII30BaHUX MOXJIMBOCTEH BHpakaTH Ta BiJICTOIOBATH CBOIO JIYMKY, CBOi TO3HWINi Ta 1HTEPECH.
[Ipo Taky omo3uIlit0 MOXKHa CKa3aTH, III0 BOHA TIOBHICTIO IepeOyBae 1mo3a MeKaMH BIIAJIHUX B3a€MOIIN B
KpaiHi, 10o3a MeKaMH CHUCTEMH BJIaJHHX BiJHOCHH. BigTak €IMHOI0 MOXIIMBOIO, €IMHOI0 €(PEeKTHBHOIO
(hopMOrO TISUTBHOCTI 11 HEl 3aJMIIAr0OThCS MMO3aCHCTEMHI akilii, CIpsSMOBaHI Ha JecTalOimizailiro,
TUCKPEIUTAITIIO Ta TTOBAJICHHS ICHYIOUOTO peXKUMy. TOMY NMHUTAaHHS MIKIIJTABOCTI YA KOPUCHOCTI OTMO3HUIIIT
4acTO-TYCTO 3aJIEKUTh HE TaK BiJ HeEl, K Bill YMOB 1i MIsUTBHOCTI, IIIO CTBOPEHI Biaaor0. Bim mux yMoB
3aJIKUTh 3aTyUEHICTh UM HE3aJy4YEHICTh OMO3MIIi] JO CHCTEMH BIIaJHHUX BiJHOCHH B KpaiHi.

CraHOBIICHHS ¥ (DYHKIIOHYBaHHS IHCTHTYTIB MapJaMEHTCHKOI OUIBIIOCTI 1 OMO3UILT 3aJIEKHUTh BiJ
NeSKNX YWHHUKIB. XapakTepy IOJMITHYHOI CTPYKTypH3amii CyCHUIBCTBA, PIBHSA PO3BHUTKY TMOJTITHIHOI
CHCTEMH Ta CTYIEHS BiIKPHTOCTI MyOJIYHOrO yHpaBiiHHS, (OPMHU AEP:KABHOTO YIPaBIiHHA, MapTidHOI 1
BUOOPYOi CHCTEM, TApIaMEHTChKUX TPAAULIN Y KpaiHi.

Hocmimauis inctutyTy ono3utlii C. BacuinbeBa BHIIIAE KiJTbKa (PaKTOPIB, 10 BIDIUBAIOTH HA TIOSBY
(abo He mosBY) i POpMyBaHHS MAHOTO IMONITHYHOTO iHCTHUTYTY. Cepel HUX HAaM OCOOIMBO BaKINBUMHU
3[aI0ThCS NII0UMI THCTUTYT J00i3My (iK (opmanbHUii, Tak i HeOPMAIBHUNA HOTO CTATYC), MOJITUYHHN
ILTIOpaTi3M, 3aKOHOAABCTBO 32 CTATYCOM IMOJITHYHHUX MapTii 1 BHOOpUEIIpaBo”.

M. [ioBepike M0a0 NHUTaHHS (YHKIIH MOJITHYHOI OMO3uIlii 3a3Hadvae: «DyHKIT OmMo3uiii B
MOJITUYHOMY TIpoIleci pi3HOMaHiITHI W OYEBHIHI: 1€ TOJOBHUI KaHajl BHUCJIOBJIECHHS COLIANIbHOTO
HE3a/I0BOJICHHS CTAHOM pedei, BaXKJIMBUI YUHHUK MaiiOyTHIX 3MiH 1 MOJIITHYHOTO OHOBJICHHS CYCIIJILCTBA.
Kputukyroun odiriitauit Kypc ypsamy, 6epydn y4acTh y 3aKOHOTBOPUOMY IIPOIIECi, OMO3UITIHHA IMapTis Ma€e
3MOTy JIOMaraTucsi NpUHIMIOBUX MOCTYIOK BiJl afMiHicTpalii, mo mnepedyBae MpH Biadi, KOPUTyBaTH ii
MOJITHKY, MIATPUMYBATH B HaJISKHOMY TOHYCI MpaBisidyy MapTilo, HaJaBaTH PO3BUTKOBI KpaiHW HEOOX1IHOT
TUHAMIKH, OOMEXKYBAaTH 3JIOBKMBAHHS BIIAJ0I0, IOPYIICHHS TPOMAISIHCHKHAX 1 TOJNITHIHUX CBOOOJ
HAaCeJICHHS, TIEPEIIKOHKATH 3MIMIEHHIO KypCy YPSAAy 3aHaaTO BIIIBO UM BIIPABO BiJl MOJITHYHOTO LEHTPY,
rapaHTyBaTH MiATPUMKY COLIATbHOI CTAGLIEHOCTI, CIIPHSTH ialIory HPaBIsUoi if ONO3HIIHHOT mapTii»”.

Oco05IMBO BaXKJIMBUM CTa€ CTATYC MOJITHYHOI OIMO3HUIlI B yMOBaxX IeMOKpATH3aIlii, OCKIJTbKHA came
IHCTUTYITIOHAJII30BaHa OIO3UIlisS MPOBOKYE KOHCOMimamiro aemokparii. Ciig 3a3Ha4MTH, MO MPoOIeMU
MOJEpHi3alii BIagM Ta [AEMOKpaTH3alii CHUCTEMH YOPABIiHHSA € aKTyaJbHUMH JUIl  OUIBIIOCTI
MOCTPAIsIHCHKUX JIEPKaB.

! Muxensc, P. (1997).Couuonorust MOJIMTHYECKOMN APTHH B YCIOBUAX IEMOKPATHH. AHTOJIOTHS MUPOBOM
MOJUTHYECKON MbIciin: B 5T. 7. 2. Mocksa: Mzicib, 197.

2 Bacunbesa, C. (2009).MHCTHTY IMOHANN3ALHS NAPIAMEHTCKOM OMIO3UIMH KaK FapaHTHsl IPeACTABHTEIbHOI
nemokpatud. CpasHumenvroe koncmumyyuontoe obospenue. <http://pravo.hse.ru/data/2011/10/05/123150
1323Mucrurynmonanu3aius%20nonut.ommno3uiun. pdf>.

3 Hiosepike, M. (2000)./1onumuueckue napmuu. Mocksa: Axagemudeckuii [Ipoekr.
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PisHnng B mpaBax i MOXJIMBOCTSIX, & TaKOXK y (OpMax IXHBOTO BHPaXKEHHS, SKI Ma€ OIMO3MLIA B
pI3HUX KpaiHaX, B OCHOBHOMY BH3HAYA€ThLCS BIAMIHHOCTSIMH TOJITUIHUX 1 TAPTIHHUX cucTeM. 1o 9u ToM
THIT IHCTHTYITIOHATI3AIlT OMO3UINIHHOI MiSUTBHOCTI 3YMOBJICHUH TOJNITHYHUMHU TPAIHINEI0 Ta KYJIBTYPOIO
Hallii, a TAKOXK TAKUMH YUHHUKAMH, SIK CTYIIHb OJHOPIJHOCTI CYCIiNbCTBA Ta CXHIIBHICTE 10 KOHCEHCYCY.

Toli uu iHIIMKA CTATYC MOJITHYHOI OMO3MLIi MOXe OyTH HOPMAaTUBHO 3aKPIIJICHUH:

* B TTMCaHI{ KOHCTUTYIIIT IepiKaBH;

* B CIEMiaNbHAX «OPraHidHMX» 3aKOHaX (TOOTO 3aKOHAX, M0 MAlOTh CTATyC MOJATKOBHX [0
OCHOBHOTO 3aKOHY — KOHCTUTYIIIT — KOHCTUTYIIIHHUX aKTax);

* B perjaMeHTax TisuIbHOCTI MPEACTABHUITBKHUX Ta 1HIINX OPTaHIB JAePKaBHOI BIIA]IH;

* B 3arajJbHOOOOB'SI3KOBHX TPABOBHX IpEIECHTaX 1 MPaBOBUX 3BHUAAX ab0 PENiridiHuX HOpMaX,
CaHKIIOHOBaHMX JIEPKaBOIO;

* B o(piniitHuX yrogax (SK MHCHMOBUX, TaK 1 HEMMMCAHUX - JUKCHTIBMEHCHKUX Yroax) MiX ypsIoM i
OpraHi3amisiMH, 0 MPEICTaBIAIOTh 1HII MOJTITHYHI CHIIM, HAIPHUKIAM, TIEBHI MapTii, pyXd, MPoQCITiIKA,
peirifiHi, MOJIOAKHI OpraHizamii i T.J .;

* B CAHKI[IOHOBAaHUX JEP>KaBOIO0 MIKIAPTIHHUX yrojax;,

* B CaHKI[IOHOBAHUX JEP/KaBOI0 OJHOCTOPOHHIX aKTaX MPABIAYMX IMOJMITHIHUX IHCTHTYTIB (IapTii,
PYXiB, IEPKBH, KIIAHOBO-IUIEMIHHHUX CTPYKTYP TOIIIO);

* B CaHKLIOHOBAaHUX ACPKABOIO JOMOBJICHOCTAX 1HO3EMHHUX JEp)KaB IIOAO TMOJITHYHOI CHCTEMH
JIaHOT KpaiHM | aHAJIOTIYHNUX PilICHHSX MDKHAPOIHUX OPraHi3aliii .

Ilepm 3a Bce, cTaH TOJITHYHOI OMO3WINi, ii TpaB 1 OOOB'I3KIB 3AJICKUTH BiJl TEPBHHHHUX
XapaKTepUCTUK AepKaBH: MapTiiiHOI cucteMu, GOpMU MpaBIiHHSA, ONITHYHOI KyIbTYpH 1 T.A.

B ymoBax nepexignoro nepioay kinis 80x —noyatky 90x pokiB y kpainax Llentpanpao-Cxignol
€BpONM BCTAHOBMJIACS ITICBHUM YHHOM pIiBHOBAara MOJITHYHHX CHJI, SKa OO'€KTHBHO CIIPHUSIIA PO3BUTKY
nianoroBoi MOJITUYHOI KyIbTYpH, CTHMYJIOBAJIO B3a€MHI TOCTYNKH 1 TOHIYKH OallaHCy iHTEpECiB.
Komnpowmicw, siki BuHuKanmu B paai kpain LICE MokHa xapakTepu3yBaTH K BUMYIIEH] yroau (MakTH) Mix
JiepaMu MPOBIATHUX TOJMITHIHUX MaPTiil Ta OMO3UIIIHHUX MOTITHIHIX CHII.

Ha pgymky JI.O. IlleBroBoi, «... He TUTBKH B JIATHHOAMEPHKAHCHKMX KpaiHaxX, ajie TMi3Hime i B
Vropmmni, Ilompmi, Yexii came mnodiTHKa mMakTiB Oylna OCHOBHMM TapaHTOM IOCTTOTaNliTapHOI
TpaHcopmarii. L[ moniTrka 3HsIa HAPYTY 3 e CIAOKUX IHCTUTYTIB, 0OMEKHUIIA PIBEHbh KOH(IIKTHOCTI,
cnpusiia QOPMYBAaHHIO IIJIOI CHCTEMH I[OFOBOplB MIX BJIAJOI0 1 CYCHiJILCTBOM, MK LHBITBHUMH 1
Bi}iCHKOBHMH, Mi’K ITiIPHEMIIAMH 1 pOGITHHKAMI .

PesynpTaTroM KOMIpPOMICHOTO pilieHHs! MOMITHYHUX KOHQIIKTIB B [lonpimi, a Takox B YTOpIIKHI,
Bonrapii crano y3romKkeHHs IPaBUI B3a€MHOI KOHKYPEHIIII 1 CIiBPOOITHHIITBA MIX TOJIITUKAMH, a TaKOXK
B3a€MHE BH3HAHHS ceO¢ SK piIBHOZHAYHMUX IMAPTHEPIB, JETITHMI30BAaHUX J0 YUaCTl y CIITBHUX y3TOHKCHIX
nisix. Le Hagani cnpusiio iHCTUTYIIIOHANI3aLii HOMITUYHOI OMO3MUIIi1, PO3BUTKY ii mHapiaMeHTChKUX (HOpM i B
TOMY JIi0eparizaiii MOJITHIHOTO PEKUMY.

Ha nymky A. ITimeBopcbKoro, y BUTIAAKY, SKIIO IHCTUTYIIIHHI TAKTH BCTAHOBIIOIOTH MIpaBUia TPH,
a OCTaHHI BiAJAIOTh HAa BiJIKYN KOHKYpEHIii, TO BOHU I'PalOTh iCTOTHO BAXXJIMBY POJIb, 3a0Hpatour rojJ0BHI
MOJITHYHI MUTaHHS 31 cepu cynepHuTBa. Taki MaKTH HEOOXiHI IS 3aXUCTY AEMOKPATHYHHUX 1HCTUTYTIB
BiJl THCKY, 10 SIKOTO BOHH II[€ HE 31aTHI IPOTHCTOSTH .

B ymoBax BiJICyTHOCTI TMOJITHKO-TIPABOBUX TapaHTid MisUIGHOCTI OIO3WIlil, 1, BIIMOBIIHO,
MapJIaMEeHTCHKHX CIOcOo0iB BIUIMBY Ha CHUTYaIlllo, BaXXKO MiJNa€Tbcs Kiacugikamii cama MOJITHYHA
ono3uttis. I1ig yac momiTHYHOro KOH(MIIKTY BOHAa Moriia Ha0yBaTtu (opM Bil HEJIOSIIbHOT, HEIPUMHUPEHHOT
(3a xmacubikariero X.JIiHI@) 3 aKIEHTOM Ha IEMOHTaXK CTApOi CHCTEMHM BJaaH, 0 KOHCTPYKTHBHOI,
HaMIBIOSIILHOI 3 OPIEHTAII€I0 HA aKIIEHTOBAHO AKTHUBHY 1 KOONEPATHBHY B3a€MOJII0 Ta KOHCTPYKTUBHHI
JiaJior 3 YUHHOIO BJIAJIO0 sIK 3aci0 BUXOY 3 MOJITHYHOTO KOHDIIIKTY.

Ha nymky pociiicekoi BueHoi HO.M. AOmynaeBoi OCHOBHUMH €BOIOIIHHUMH (hOPMaMH 1HCTUTYTY
KOOIIEpaTHBHOI B3a€MO/Ii1 ono3uMii Ta Biagau B kpainax LICE BucTynaioTs:

- IIpOTOIHCTITYT KOHCTPYKTHBHOI OMO3MLIi (JOTOBipHI MPOIECH B paMKaX «KPYIJIHX CTOJIB» Y

! Sxymuk, B.M. (1996),/Jesxi meopemuuni 3acadu ananizy nommuxko-npasoeo2o Cmamycy noimuyHoi
onosuyii. [lonimuuna onozuyis. meopis ma icmopis, ceimosuil 00cg8io ma ykpaincoka npaxmuxa. Kues:
HaBY.-METOJ. Ka0. BUII. OCBiTH MiHicTEepCTBa OCBITH 1 HAYKH YKpainu, 54.

2 leroBa, JI.O. (1996)./lnneMMbl TOCTKOMMYHUCTHIECKOTO 001IecTBa. [lorumuueckue ucciedosanust, 5,
82-96.

® Mmesopckuii, A. (1993).Iepexoast k gemoxparuu. Mocksa: ITyms, 3, 6.
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[Monbuui, Yropmui, Bonrapii);

- IncturyT KoHCTpYKTHBHOI omo3uii (ITonbrna, Yropuiuaa, Yexist, CaoBauunna, kpainu barrii);

- JIeMOKpATHYHMI {HCTUTYT MOJTITHYHOI OMO3KIii (KpaiHi KOHCOIi{OBaHOT TeMOKpaTii)™.

Tax, cmig 3a3HaunTH, Mo B Oubnocti kpain L[CE BimcyTHI crierianbHi 3aKOHU MPO JisUTBHICTH
MOJITHYHOT YM TapIaMEHTChKOI OIMO3WLii, a HisVIBHICTh AAHOTO 1HCTUTYTY PETYJIIOETHCS HalliOHATBHOT
KOHCTHTYIIIEIO, KA PETIIAMEHTYE 3aXUCT OYIb-IKUX MEHIIHH, a TAKOX CBOOO/Y 1 TUTFOPaJTi3M TyMOK.

Oco05MBO YITKO MparHEHHS 0 KOMIIPOMICIB MpociiakoByeThes B Iompmii. Ileprmum kpokoM 1o
BIIPOBAXKCHHS [IX BAKJIMBUX MPUHLMIIB AEMOKpaTii B KpaiHi MOB’ si3aHe BiacHe 3 po3MoBaMu «Kpyrioro
CTONTy», 3acimaHHs skoro BimOysamocs Mixk mpemcraBHukamu [IOPII Ta mpodcminkoBoi opranizartii
“ComigapHicts” Ha 4o 3 gigepom JI. Banencoro Bin ceprus 198810 Bubopis uepeas 1989poky.

Le siBumie € ayxe iCTOTHUM JJIs1 PO3YMIiHHS pOJIi OTMO3MIIII B mpolecax AeMokparuzanii. Bin Toro
MOMEHTY TOYaJIics MOIIYKH KOMIIPOMICIB 3aMicTh KoH(poHTalii. Lle OyB onuH 3 mepimx JeMOKpaTHIHUX
eJIeMEHTIB B mojiThuHiil cuctemi I[lompmii. Omosuiiis (akTUYHO CTaBaja PIBHO3HAYHUM IapTHEPOM B
IHMCKYCisiX 3 Biajolo. Bapro BkaszaTH, 10 HE JHIIE €KOHOMIYHA Kpu3a i cuia omosuuii 3mycuiau [TOPIT
3MIHUTH CBOIO HOMITUKY. Lle iCTOTHMH YMHHUK, aje BaKJIMBUMH BHUSBHJIACS IMEpEOpi€HTAlls BIagd Ha
3MIMCHCHHS TONITHYHUX pedopM Ta po3yMiHHS, IO COI3 3 OIMO3HWIIEI0 J0AacCTh IM JOJAaTKOBOI
JeTiTAMIi3aiii.

PesynbraTroM KOMITPOMICHOTO BHpIIIEHHS MONITHUYHUX KOHQUIKTIB B [lombimi, a Takox B
VYropmuai, bonrapii cramo MOTOKeHHS MPaBMII B3a€EMHOI KOHKYPEHITi 1 CHIBPOOITHHUIITBA MIXK
TIOJITHKAMH a TaKOX B3a€EMHE BH3HAHHS ceO¢ SK PIBHO3HAYHWX MApTHEPIB, JETITUMI30BAaHUX NI0 Y4YacCTi B
CHUTBHUX MOTODKEHUX AisxX. Lle B mojanpioMy cipusuio iHCTUTYami3anii HOJITHYHOT OMO3HUIIi1, PO3BUTKY il
NapIaMEeHTChKHX (OPM Ta 3araoM MiGepanizamiio IOTiTHIHOTO PEKIMY>.

HesBaxkaroun Ha Te, o B 0araThoX YCHIITHUX JEMOKPATUYHUX KpaiHaX MH MOXKEMO MMOOAYUTH
BIJICYTHICTh YITKMX HOPUAMYHUX HOPM, LIO CTOCYIOTBCS 3aKpiIUICHHS TapaHTid MisSUIbHOCTI MOJITHYHOI
OIO3MMii, Taka MPaKTHKa € BEJIbMU KOPHUCHOIO MJIsI KpaiH MEepexilHOro THIy, SKi MaroTh Ha MeETi
MOJICPHI3aIlI0 ICHYI0YOi MOMITHYHOI cucTeMu. Lle 0OyMOBIEHO THM, IO B JAepraBax 3i chOpMOBaHUMU
JTEMOKPATUIHUMH PEXUMaMH BKIUBICTH MISITBHOCTI TOJMITHYHOI OIMO3UIlII HE CTaBUTHCS IIiJ MTUTAHHS Hi
ypsAaoM abo MpaBISTIOI0 MAPIaMEHTCHKOIO OIBIIICTIO, aHi BUOOPISIMH. Y KpaiHaxX, SKi TUNBKH HMPOXOZISThH
JIEMOKpaTH3aIlil0 MOJNITUYHUX 1HCTUTYTIB, € BEIUKHHA PHU3UK BIOKaTy neMokparm3ailii. Came ToMy, A
KOHCOJITamii JeMOKparTii, JuIsl 3amo0iraHHs BiAKaTy IIHOTO MPOIECY, AiSTBHICTD MOMITHYHOI OMO3HUIII, K 1
il yiTKe BU3HAYEHHSI, IOBUHHO OyTH YiTKO 3aKpiIJICHO Y HOPMaTHBHO-TIPABOBIi CHCTEM.

ChoronHi mojiTHYHA OMO3MLis B OUTBIIOCTI KpaiH (B TOMY YHCHi, TPAaH3UTHBHOIO THITY) CTaja
peaJbHUM YYaCHHUKOM TIOJIITUYHOTO TMpOIecy. 1 OJOBHMIA TMO3WTUBHHUUA PE3yNbTAaT ii TISIBHOCTI — IIE
BH3HAHHA ii IpaBa Ha ICHYBaHHS Ta pealbHy y9acTh y MOJTITHIHOMY Tporteci. OmHak cam (akT HOSBH B
KpaiHi TOJITHYHOI OTIO3HIIii ITIe HE Ja€ MiICTaB BBAXATH, 1110 BOHA 3/iHICHIOE pealTbHUI BILTUB Ha MOJIITHYHI
MporiecH, — HEOOXiTHO BpaxOBYBAaTH IIHCHHUN CTaH COIIyMy, CTYIIIHb YCBIJOMJIEHHS CBOIiX 1HTEpECiB 1
3MaTHOCTI IO MPaKTHYHUX JiH 3 iX peaiizaiii, a TAKOXK CTaH MacoOBOi CBIJIOMOCTi, HASBHICTh 00'€THYIOUHX
MPHUHIIMIIB Ta IHHOCTEH, SKi 3/TaTHI KOHCOJIAYBaTH CYCITUILCTBO Ha 3iHICHEHHS OJITUYHOTO KYypCY.

Pi3Hi kpaiHu po3BUHEHOI AEMOKpaTii MalOTh Pi3HY ICTOPiIO MEPEXOaiB BIaa BiJ OZHOTO YpsIy IO
iamoro. KokeH mepexim BimaaW B TiH 4M iHINIA KpaiHi BimOyBaBcS 3a IHAWBIAyaJdbHHUM CIICHApPi€EM.
AHatizyroun I0CBiJ Pi3HUX KpaiH y IUX Mpolecax, BUBYAIOUN (PAaKTOPH, AKi HA HUX BIUIMBAIOTH, 1 HACIIAKH
pi3HUX cLeHapiiB, KpaiHU pO3BUHEHOI AEMOKpaTii MPUHILIA A0 BUCHOBKY PO MOLIIbHICTH BCTAHOBIICHHS
MEBHUX (OPMAJIbHUX PaMOK, SIKI IJaBajIk O MOXKJIMBICTh ypaxXyBaHHS HOJITHYHOI CKJIaI0BOI MPOLIECY 3MIiHH
ypsagy npum Binami. Cepex HUX - MIHIMI3aIlisg TOB'SI3aHUX 3 UM PHU3UKIB, 3TMVIAIHKYBAHHS MOMKIHBHX
KOH(JIIKTiB, 3a0e3MeueHHs ONTUMAaIbHOT TPUBAJIOCTI MPOLECy Nepexony i, TUM caMUM, HiJABUIIEHHS HOTO
e(eKTUBHOCTI Ta pe3yiabTaTMBHOCTI. Lli paMkm, Tak caMO SIK 1 MpoleC 3MiH, MalOTh y PI3HUX KpaiHax
IHIUBITyaIbHI 0COOMBOCTI, OOYMOBIICHI IXHIMH IMOJITHYHAMH CUCTEMaMH, CHCTEMaMHt TIpaBa, JOCBIIOM i
TPaJUIISIMU.

CyuacHa Teopist IHCTUTYLIHHOTO JU3aiiHy MPONOHYe 0arato KOHUENLid o(OopMIIEHHS MO THYHOT
OMO3HIIT I BCIX MOMITHYHHUX 1 MAapTIHHUX cucTeM. BpaxoByroum creiudiky AepskaBH Ta il MOJITHUHUX

! A6aymaesa, 10.M. (2007).Hucmumyyuonanshsle yciosus Gopmuposanus KOHCMPYKMUBHOU ORNO3UKUL &
cmpanax Lenmpanvroti u Bocmounoti Esponut. aBropedepar auc. kanauaaTta nonutudeckux Hayk: 23.00.02.
Cankr-IlerepOypr, 26.

2 Bycnenxo, B. TlomiTiummii KOMIpOMIC Mik B1az00 i onosuiieio B kpainax [{CE B yMOBax mepexigHoro
nepioay (Ha npuxnani [Moneii). <http://www.nbuv.gov.ua/portal/soc_gum/siv/2013/st39.pdf>.
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1HCTUTYTIB MOKHa BUPOOUTH BJIACHY HAHO1NbLI ONTUMAJIBLHY MOJEINb, IPOTE CiJ mam'sITaTH, mo He OyBae
ieabHIX KOHIICTIIIH, 1 KOXKHA MOJENh Hece B COO1 TEBHI HEMOMIKH. Y MOOYIOBI IHCTUTYTY MOJITHYHOT
OMO3HIIIT CJIiJi BpaxOBYBaTH HE TUTBKH (OpMaiibHI paMKH, a W Taki (akTopH, SAK 3MiHA ypsAIiB, TOOTO
nepexia BIaau BiJl ypaoy 10 KOJUIIHBOI OMO3MLIi, afke KOHQIIIKTIB 3 MPUBOAY Nepeaayl Buaau He Oyae,
SKILO CTATyC OMO3MLIi JO3BOJIATHME BIUIMBATH Ha MMOTOYHY BIIAAY.
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ORGANIZATIONAL PRINCIPLES FOR REFORMATION
OF CIVIL PROTECTION IN UKRAINE IN THE CONTEXT
OF CHANGING SECURITY PARADIGM

This article explores areas for reformation of civil protection in Ukraine, prooves advisability of
separation of functions of civil defense and civil protection and the need for appropriate
transformation of public administration model in the field of environmental and technical safety.
After analyzing the most efficient European models of civil defense and civil protection the
priorities for organizational and legal support of reformative processes in the security sector
were set up. Also fundamental conclusions, which lie in the fact that in order to fill gaps in
legislation, improve the efficiency of security and defense sector and considering the need to
ensure the readiness of civil protection and civil defense to actions under the existence of a real
foreign and domestic military-terrorist threat, We offer to differentiate implementation of civil
protection and civil defense. Herewith, functions of coordination of civil protection and fire
safety must implement Ministry of Internal Affairs of Ukraine (in the long term seems
appropriate to establish an independent Ministry of Civil Protection); and implementation of
tasks in the field of civil defense should be carried out by the Ministry of Defence. Overall
coordination of the civil protection and civil defense systems can be carried out by the National
Security and Defense Council, and the general management by the Prime Minister of Ukraine.
Key words: civil defense, civil protection, natural security, technogenic safety, emergency, civil
defense system.

AKTyaJbHICTh TeMH. 3aKiHUYCHHS TEPIONy <«XOJIOAHOI BIMHW» BHACHIIOK pO3MAamy CBITOBOI
CHUCTEMH COITICTUYHOI «CITIBAPY>KHOCTI» HE CTaJO IiJICTABOIO JUIsl 3HUKHEHHS BOEH y cBiTi. Haxkaib,
HOBA €110Xa CIIBICHYBaHHS CTaJla II¢ MEHIII Mepe0auyBanoro. Taki GpakTopu, sk 3pOCTaHHS TEPOPUCTUIHOL
3arpo3u, BUCOKHMM PiBEHb TEXHOTEHHOTO HABAHTAKCHHS, pi3Ka 3MiHA KJIiMaTy Ta IOSBAa HOBHUX CITiICMIii,
KUHYJU JIIOJICTBY aOCONIOTHO HOBI BUKIWKH 1 TOCTABWJIM HOTO I TPSAMY 3arpo3y CaMO3HHIICHHS.
CpOro/iHi, KOJU 3’ SIBIIUCS pealibHi IMiJICTABH JO BIAPOJKCHHS «XOJOJHOI BIHHU» 3 OTIISAAY Ha TMOJIii Ha
cxoxi YkpaiHu, a TaKoX 3 OISy Ha IIOopa3 YacTillli MPOSBICHHS Pi3HUX CTUXIMHHX JIUX Ta TEXHOTCHHUX
karacTpod, CBiTOBa CIIJILHOTA Ma€ IMEPEOCMUCIIUTH MIAXOAH A0 3a0€3MeUeHHs CYCIUIbHOI O€3MeKH, ae i
3HAWTH HOBI MEXaHI3MH HPOTHIIi HU3II HOBUX 3arpo3, sKi MaroTh II0pa3 Oiibll AUBepcH(iKOBaHUI
XapakTep 3i 0pa3 MEHIIe MepeadauyBaHNMI HACTiIKAMH .

Cepen HaMOITBIIMX 3arpo3 CHOTOACHHS IS JIIOJICTBA € OesmepedHo emigemis EOoma Ta TpeTs
CBiTOBa BilfHA, Ky MPOBOKYye camorporosomnieHa "[cmamcbka Jlepxkasa” depe3 3MIMCHEHHS HEIO BOEHHUX
TEPOPUCTHYHUX aKkuUii. KpiM Toro, cripoBOKOBaHMI 30BHIMIHIMY CHJIaMH BO€HHHUH KOHQUIIKT B YKpaiHi —
IIe TEXK OJMH 3 PU3UKIB, SKUH MOXKE MaTH KaTacTpo(iuHi HACTIIKKA HE JUINE I YKpaiHu, ane i s Kkpaidn
€C ta €Bponu 3arayioM. Bapto 3BepHyTH yBary Ha Te, IO BCi 3arpO3H, SK 1 HOBa IMOTEHITIHHA «XOJIOTHA»
Yl TpeTd CBITOBa BiliHa a00 KJIIMaTH4Hi 1 MOroAHI )EHOMEHH, MaIOTh AK Oe3locepeqHii BOEHHUH Tak i
IUBIIBHUN XapaKTep, K1 OJHAK ITiJIal0ThCS JTIKBIJAIisIM SK BIICHKOBHMH TaK 1 IIMBUTEHUMU 3acobamu’.

Baprto Bim3HauuTH, 1110 e(peKTUBHA MPOTUIIS BUKIHKAM Yy cepi MPUPOIHO-TEXHOTEHHOT Oe3IeKH, Y

Y Yomy Vkpaini notpiGae MinicTepcTBo MUBinbHOrO 3axucTy, a He ribpux MHC? <http://italawguide.at.ua/
news/chomu_ukrajini_potribne_ministerstvo_tsyviloogakhystu_a_ne_gibryd_mns/2014-10-10-899>.
2
Tam camo.
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TOMY YHUCIi TEXHOI€HHOMY Ta SIIEPHOMY TEpPOpHU3My, BUMara€ Hapasi 3MiHM O€3[EKOBOI HapajurMu Ta
peopMyBaHHSI CHCTEMH IIUBUIFHOTO 3aXUCTY 3 ypaxyBaHHSIM MPHUHITUIIOBOI 3MiHU XapaKTepy 3arpos.

AHaJi3 octaHHix myoJikaiiii 3a TeMor nociimkenHs. [ocmiKeHHIO MPoOIeMaTHKH TPAaBOBOTO
perymioBaHHsA 3a0e3NeueHHs] MPHUPOJHO-TEXHOTEHHOI Oe3MeKr yBary MNpHOULLIM Yy CBOIX MpalsgxX Taki
BiTum3HsHI Haykosmi, sk FO.FO. AzapoB, A.B. Bacos, A.L bepmau, C.C.3acynpko, B.K.Kommakos,
C.®. Koncrantino, O.B. Koman, C.O. Kysniuenko, O.B.Ky3pmenko, O.I1. Ps6denko, JI.A. XKykosa,
0.0. Tpym, A.I'. UyOenko Ta iHmm. B Toil e, BIAYyBa€ThCSA TOCTPUE Ae(ILMT CreLiaTlbHUX MPAaBHHUYUX
JOCHIPKEHb, NPUCBSIYEHUX MUTAHHSAM ONTHUMIi3amii MexaHi3My IyONiyHOro aAMiHICTpyBaHHS y cdepi
3aXHUCTy HACENCHHS 1 TEPUTOPIM BiA HACTIAKIB HAA3BHYAWHUX CHTYyaIlii IPHUPOTHO-TEXHOTCHHOTO
XapaKTepy, Mo 00yMOBITIOE HEOOXITHICTh 3MIHCHEHHS aKTHBHOTO HAYKOBOTO TIOIIYKY Y ITbOMY HaIpsIMY .

Merta cTaTTi € TEOPETHKO-TIPABOBUI aHaJIi3 MUTaHb PePOPMYBAHHS CUCTEMH LUBLIBHOTO 3aXUCTY
Ta (hopMyBaHHS HOBOI MOZeNi 3a0e3meyeHHs MPUPOAHO-TEXHOTCHHOI Oe3leku B YKpaiHi, po3poOka Ha i
OCHOBI IPOTIO3MITiH 10 3aKOHOTABCTBA.

Bukiag ochoBHoro marepiamy. Hesanexxno Big Toro, sk My OyAeMo Ha3MBaTH MOl Ha CXOAi
VKpaiHu — aHTUTEpOPHCTUYHA Olepalisl, «ri0puaHa BiifHa» abo SKOCh iHaKIle — B OyIb-IKOMY pa3i MU
0aunMo TIONICHHI BWIMAAKH 3aruOelii Ta IOpaHEHHS OaraThOX JIIOJCH, pyHHAIl0 1HPPACTPYKTYpH,
MOpYIIEHHS! HOPMAaJIbHUX YMOB J>KHTTENISIIBHOCTI COTEH THCSY JIOJIEH, 3pOCTAaHHS y TEOMETPUUHIH
nporpecii pU3UKiB BUHUKHEHHS] TEXHOT€HHUX KaTacTpod HaJHAIIOHATBFHOrO MacmTaly. 3 orisay Ha 1e, B
YMOBaX Cy4JacHOi HeCTaOlIILHOCTI, SIKa TIOPOKY€E KOMITIIEKC HeOE3IeK, 3arpo3 i BUKIIUKIB I HalllOHAITBHOL
Oesrekn YKpainu, 00’ EKTUBHO TIOCHITIOETHCS POJIb JEPKaBU y CIpPaBi iX BHUSABICHHS, IPOTHO3YBAHHS i
HeHlTpanizamii. Haxanb, cektop Oe3meku Ta 00OpoHU YKpaiHH 3apa3 HE 3aBXKAU Mae€ MOXKJIHUBICTB
ONEpPaTUBHO Ta aJEKBATHO pearyBaTH Ha CHUTYyallilo, sfKa ckiajgaca y cdepi BiHCBKO-TOMITHYHOI Ta
MIPHUPOIHO-TEXHOTEHHOT Oe3meku (riOpuaHa BiliHa, cemapaTu3M, TEXHOTEHHUH TEPOPU3M TOIIIO).

OxpeMi cki1afioBi cekTopy Oesneku, 30kpema, MiHicrepcTBo 000poHH YKpainu, JlepkaHa ciryxoa
HamsBuuaitux curyaniii (JCHC), Ciyx6a 6e3nexkn Ykpainu (CBY), MiHiCTepcTBO 3aKOpIOHHHX CIIPaB
(M3C), MinicrepctBo oxoponn 3mopoB’ss (MO3) HHHI MarOTh IE€BHI CTPYKTYpH pearyBaHHS Ta
MoHITOpHHTY. CUTyamiiHui eHTp [ 0JJ0OBHOTO KOMaHIHOTO ITYHKTY 30poiHUX cuil YKkpaiau, CutyariiiHui
nentp JCHC, Awnturepopuctnunmii nentp CBY (koopauHamis opraHiB BHUKOHABYOi BIAAH 3
MOMIEPEKEHHsT Ta TPUIMHEHHS TEPOPHCTHYHKMX aKTiB) TOIIO, MPOTE KOOPIHMHAINS iX il Ta pecypciB
BHKJIHKA€E Gararo 3amuTans .,

06 edeKTUBHO MPOTHUCTOATH ICHYIOUHM 3arpo3aM Ta pu3uKaMm, YKpaiHa, sk 1 Bci iHmi kpainu €C,
MOBHHHA HETaHO TNPOBECTHU CTPYKTYpHY pedopMy CeKTOopy Oe3NeKH, MONIMMBIIM HOTO0 Ha LUBUIBHY
o6opony (I10), ska € BUKIIOYHOK KOMIIETEHIIIEI0 MiHICTEPCTBA 00OPOHHU Ta Ha IMBUIRHMI 3axucT (I13),
SKWI € BHKIIOYHOK KoMIeTeHmico JlepxxaBHoi cayxk6u Hamgssuuaitamx curyamii (JJCHC) 1a Ha
rpomasceky 6esneky (I'B) 3 noxopinaum pedopmysannsm MBC Ta fioro neminitapu3arii.

Ilicns pedopmu cekTopy Oesmeku Ta obopoHH 3HadeHHs cucteM I3 Ta 11O mmme 3pocratnme,
a/pKe IIopa3 HOBI BHKIIMKH, SKI MOCTAIOTH Mepen YKpaiHow, CTMYITIOBAaTUMYTh B HUX BHHAXIUIMBICTH Ta
CHPHUATUMYTH IX NOCTIMHIA TOTOBHOCTI JI0 Aiil y YiTKUX cdepax X MPUPOAHOTO MPU3HAUYEHHSI, TaK SK 1€ € Y
kpainax €C, KpaiHOIO-4JIEHOM SIKOTO, YKpaiHa Mae Hamip craTtd. [Ipu 1mpoMy piBeHb PO3BHTKY 000X
Nep’KaBHUX CHCTEM CHPUATHME 1 X ITUBUII30BAHOCTI Pa3oM 3 iX 3HAYHUMH MOKJIHUBOCTSAMH, TACTh 3MOTY
npoTHisTH OaraThoM HeOe3nmeKaM i HaBiTh 3arpo3aM MPUPOJHOTO XapaKTepy, OCKUIBKM HAJIGKHE 1 BUACHE
BUKOHAHHS 3aMOODKHUX 3aXOMiB y Ti uM iHIWINA cdepi, crpuse 3HAYHOMY 3a0LIaHKEHHIO ICp)KaBHUX
KOIINTIB 1 3a0e3Medye CIPOMOXKHICT, CBOEYACHO W e()EKTHUBHO pearyBaTH Ha BUCOKI TEMITH PO3BUTKY
TEXHOTCHHOI CdepH, TOCWICHHS COIliaJbHUX IPOTHUPIY, 3POCTAaHHS CIHOKHWBAHHSI W 3aJIEKHOCTI Bix
TEXHOIeHHOT iHPPACTPYKTYPH, 110, Y CBOKO YEPry YaCTO CTAE IPUUMHO aBapiil uu KaTacTpod’.

3po3yMmino, 1o s TOoro, mo6 oOWIBI CTPYKTypH €(EKTHBHO IpaIfoBald y TaKHMX yMOBaXx,
HEOOXITHUN CHCTEMHHHU IMIXiJ, SKWH Tepeadadac BpaxyBaHHs 3B’ sI3KiB 1 B3a€MO3B’ SI3KiB SIBHIIT 1 TIPOIIECIB,
BXKUTTSI JIIEBUX 3aXOJIiB OJHOYACHO Y BiJIOBITHOCTI JIO BXKE ICHYIOUMX MPOOJIIEMHUX CUTYyaIliil 1 mpodiem
3aranioM. CamMe 11e € HeOOXIHICTIO AJIsl CTBOPEHHS B YKpaiHi ABOX OKPEMHX MOTYKHUX JAEP>KaBHUX CHCTEM.

MiHicTepCcTBO HAI3BHYAMHUX CHUTyamii YKpaiHum Oyno CTBOpeHe IS JIKBiAamii Haa3BHYANHIX
CUTyallill Ta y clpaBaX 3aXWCTy HacelleHHA BiA HachiakiB YopHoOwibcbkoi karacTpodu. Micis Takoi

! Miskuaposa KoH(epeHIis 3 mHTaHe peOpMYBAHHS CHCTEMH YIIPABIHHS CEKTOPOM OE3MEKH B yMOBAX
posropTaHHs Kpu3oBHX cutyauiil. <http://www.niisp.org.ua/defau~45.php>.

? Ska pi3HMIA M LUBITEHOK OGOPOHOIO Ta IUBiMBHEM 3axucToM. <http://italawguide.at.ua/news/jaka_
riznytsja_mizh_tsyvilnoju_oboronoju_ta_tsyvilnymkhgstom/2014-05-01-847>.
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CTPYKTYPH € Jy’Ke 00OMEXEHOI0 1 ToMy noTpedye nokopinHoi pedopmu. ¥ 2004powui OyB NpUIHATHI 3aKOH
«[Ipo mpaBoBi 3acagu MUBUIHLHOTO 3aXHCTY», KU dakTudHo noeaHaB y co0i 11O i 113. [amoro Benmmukoro
MOMMWJIKOIO YKpaiHW, CTaB OJUH 3 JOKYMEHTIB, IO OYB TMOKJIAJCHHUH Yy TPABOBY OCHOBY ITUBLILHOTO
3axHcTy 3rigHo cratti 2 3akoHy Ykpainu «lIpo LluBineHy oOopoHy Ykpainu». TakumM 4WHOM, TEpPMiH
«MBUTbHA OOOpOHAa», SKHHA € TPUCYTHIM Yy 0aratbox 3aKOHOJABYMX aKTaX YKpaiHM Ta €
3araJbHONPUAHATHM Y CBITOBIH MpaKTHIN, OyB 3aMiHCHHH TEPMIHOM «IUBUIBHHH 3aXHCT», IO CIIOTBOPHUIIO
cytb 1 IO i I3, ix MexaHi3MH, PO3IOALT 3aBHaHb, chep MISIBHOCTI Ta MAPTHKYISPHI BiIMiHHOCTI'.
Bu3HaueHHS TepMiHy <«IIMBUTBHHNA 3aXUCT», SIKE MICTHUThCS Y YHMHHOMY KOAEKCI IMBLIBHOTO 3aXHCTY
VYkpainu, Haxkallb TaKOXX € HEIOCTaTHbO KOHKPETHHM, IO YCKJIAIHIOE peamizailifo (YHKI[I [HBIILHOTO
3aXHCTY HA MPAKTHIII.

Kpim TOrO, CKIamaeThcsi CUTyallis, KOJM YHHHUM 3aKOHOJABCTBOM HE BH3HAUEHO T'OJOBHUUI
cy0’ exT ynpapiiHHs Hi BOEHHOI Oprai3amiero nepxkasd, Hi cekTopoMm Oesmekn’. Hacrmimkom Takoi
3aKOHOJIAaBUOI HEBH3HAYCHOCTI MOXKHA BBaKATH (PAKTHUYHO PI3ZHOBEKTOPHI TMporecu pedopMyBaHHS
CHCTEMH LUBLIBHOTO 3aXUCTY Ta 3a0e3MeueHHs IPOMaAChKol Oe3MeKH B yMOBaxX HaJ3BUYAHHHUX CUTYALliH.

BusHatoun HEOOXiAHICTH Ta AOLUIBHICTE peOpMyBaHHS YNpaBIiHHS y cdepi Haa3BUUaHHHX
CUTYyaIlill, MaEMO BI3HAYUTH, 10 B YKpaiHi MPOTATOM OCTAHHBOI'O JACCATUPIUYS BiAOyBasocs GopMyBaHHS
CHUCTEMH IMBUIBHOTO 3aXHCTY, KA IPYHTYETHCS Ha HEBIMCHKOBHX (POPMYBaHHSX, IO HAOMM3MIIO ii 110
€BpOTIEHCHKUX Mogenel. Bei mi kpoku Oynu cpsiMOBaHI Ha TEPETBOPEHHsI CUCTEMH LMBIIBHOI 000POHH,
po3paxoBaHOi Ha [ii B yMOBax HQJI3BUYAHUX CHUTyaIliil BIHCHKOBOTO XapakTepy Ha CHCTEMY 3aXHUCTy
HaceJICHHS 1 TEPHUTOPii BiJ 3arpo3 HEBINCHLKOBOTO XapakTepy. Ale moOyaoBaHa TaKUM YHMHOM CHCTEMa
BUSIBUJIACS HE3JaTHOI e()EeKTHBHO BUINIYBATH 3aBJaHHS B YMOBaX MPOBEACHHS MIUPOKOMAcIITaOHOI
AHTUTEPOPHCTUYHOI OTepalii Ta BiIiCHKOBOI arpecii.

SIk caymiHO Big3HA4arOTh 3apyOikHI ¢axibimi, GyHmamenTanbHa pizHung Mk 1O 1 1[3 monsrae B
Tomy, mo L{O — me BilickKkOBa CTPYKTYpa, HaTOMICTh 1|3 — Iie nMBiNbHA CTPYKTYpa, SIKa HE Ma€ Hi40ro
cninpHOro 3 wmimiapuowo. L3 Ha Biaminy Bix L{O Mae BUKIIOYHO LMBIIBHUN XapakTep, a il JepikaBHi
(hyHKIIOHEpH 1 BOJOHTEPH HE IMOBHHHI MAaTH BIWNCHKOBHX 3BaHb. L3 10 CBOill TpHpOdi € ITUBIILHOIO
CTPYKTYpOIO i € HasiBHEM, sk i 1{O, y Bcix kpainax €C Ta cBiry®.

[uBinpHUI 3aXUCT MOXHA 1 HEOOXITHO PO3MIISIIATH JIMIIE SK HAIiOHAIBHY CUCTEMY YH CIIyXKOY,
TOOTO IIe MepeXka 3B’ I3KIB Ta B3aEMOJIl MK PI3HUMH JCp>KaBHUMH Ta MPUBATHUMH Cy0' €KTamMu, QYHKITisS
SIKUX TIOJISITae y MOHITOpHHTY 1 iporHo3yBanHi HC, 3amo6iranni HC, mikeimamii HC y MupHUMit 9ac uu min
yac BilfHM Ta Yy BiJTHOBJICHHI HOPMAJIBHUX YMOB KHUTTS HACCJIICHHS BiJpa3y IicJsd 3aBEPIICHHS il OCHOBHOTO
emepreHTHoro nepiony. L[3 — 1me momomora mofsM y iX HIOAGHHUX MOTpe0ax, Harjis Ta 3axHCT
HAaBKOJIMIITHLOTO CEPEIOBHUIIA, MOHITOPHHT KJIIMATy Ta 3MiH Y MPHUPOIi, 3MaTHICTh IependadaTr CTHXIiHHI
JXa 1 B4acHO M 3amobiraTu, Ie 3armoOikHI Ta PATIBHI 3aX01y mepea ado mig Jac pi3HUX HaA3BHYAWHUX
CUTyallil 4M mmiJ Yac BiliHH, SKi BUKOHYIOTH IOKE)KHUKH, CICIalli30BaHI pPATIBHUKH-BOJIOHTEpU I3,
MEIMKH Ta HapaMeIHKN-BOJIOHTEPH IIiJl KOOPAHHALIEK0 AePKPYHKIIOHEPIB CHCTEMH LUBITBHOTO 3aXHCTY .

Komm moBa #ige mpo pons 113 mix gac 60ioBUX Aiif, TO BOHA CIPSAMOBaHA BHKIIOYHO HA 3aXHCT
KHUTTS TPOMAJsH, HaJaHHS ODKCeHIAM abofTa TepecesCHIIM BCeOIUYHOI JOMOMOTH Y CHeIlialbHUX
OpPraHi30BaHWX HAMETOBHX MiCTeUkax 4u OOMOOCXOBHWIAX, sSKi € 00JagHaHI BCIM HaWHEOOXiTHIIIHM,
3a0e3medeHHs] X XapyaMd, OOSroM, 3acobamm meprioi HeoOXimHocTi, Tomio. o crocyeThcs TepMmiHy
«3axHCT HAceJCHHS BiJ ypakeHb», TO MOBa i€ MpO 3aXMCT HaceleHHs BiJ 30poi abo iHmUX 3aco0iB
npoTuBHUKA. HaToMicTh 30poiiHMiA 3aXHCT BiAg HeOE3MeK Ta BiJ MPOTHUBHUKA, 10 Oe3MocepeHbO OB’ sI3aHi
3 BEJACHHSIM BOEHHHUX [ii, BIATOBIAHO JO0 CBITOBOi MPAaKTHKHW MOKJIAICHUN BHKIIOYHO Ha [lWBiLTHHY
OGopoHy”.

CBiTOBa TpakTHKa, SKa 3HAXOAWTH CBOIO MPAaKTUYHY peamizamito y €Bpomnelcekii CmyxoOi
Musineuoro 3axucty - €CII3 (European Civil Protection)a Taxkox, mis npukiaxy, vy HamioHambHii
Cnyx6i Iusinemoro 3axucry Iramii (Servizio Nazionale della Protezione Civilejka, BusHana

! SIka pisHUIS MiK IUBITBHOI 0GOPOHOIO Ta IUBIIBHIM 3axucToM. <http://italawguide.at.ua/news/jaka_
riznytsja_mizh_tsyvilnoju_oboronoju_ta_tsyvilnymkhgstom/2014-05-01-847>.

2 Cemenuetko, A.l. (2008).EdeKTHBHICTS JepaBHOTO yIpaBIiHHs Y cdepi 3a6e3edeH s HAiOHATBHOT
6e3meku: mpobaeMu Ta miaxig 1o ix poss’ s3anust. Hayka i obopona, 1,13-19.

% Ska pisHMI M LUBITEHOK OGOPOHOIO Ta IUBiMBHEM 3axucToM. <http://italawguide.at.ua/news/jaka_
riznytsja_mizh_tsyvilnoju_oboronoju_ta_tsyvilnymkhgstom/2014-05-01-847>.

* Tam camo.

® Tam camo.
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HaitleexktuBHimow y €C Ta cBiTi, miaTBepIKye, mo L[3 € 1 moBuHEH OyTH BHKIIOYHO CHCTEMOIO, SIKa
BKIIIOYae B co0i Taki CTPYKTYpH: Hdep KaBHi IHCTHUTYII (Ha MiCISX ToloBHOKOMaHmyrouuMm I3 € mep
HACEJICHOTO IIYHKTY), HAayKOBO-IOCHITHWIBKI 3akmaau, Iacturyr ITeodismkm Ta Bymakaxosorii,
Hanionaneny Cnyx0y OxopoHu 310pOB’si, OpraHu IpaBonopsaKy (nep>kaBHa, (iHaHCOBa, NMEHITCHIIIapHA
Ta MyHinunaneHa noiinisi), Komynameni Cnyx6u, Hamionanmbaa IMoxexxna Cmyx6a, 360poiini Cuiam Ta
Bomonrapiat 113 (ocTaHHii CKIama€Thes 31 CIEMiali30BaHMX 3a PISHUMH Taly3sMH BOJOHTEPCHKHX
acoriamiit I13). Bci mi CTpyKTypH € OIEpaTHBHHUMH CTPYKTypaMH eauHoi cuctemu I3 Iramii, sxa €
MEXaHI3MOM TOIIMPEHHS KyIbTypu O€3MeKHu cepel CyCHiIbCTBA Ta € CIHPOMOXKHOK BUKOHYBATH
Halipi3HOMaHITHIwI IpeBeHTHBH] (3am06ixHi) i psTiBHi 3axomu’.

Amnamiz Bigmiaaocti 11O Bim I3 momisbHO 3AiiCHIOBAaTH 3 YpaxyBaHHSAM 3MICTY HOPM
MDKHApOJAHOTO TYMaHITapHOTO TMpaBa, SKi YiTKO PO3PI3HAIOTH AiISUIBHICTH BiCBKOBOI OOOpOHM Bix
nisuieHOCTI mominii i L3 y BoeHHMi wac, mpuainsgioun ocoOJHMBY yBary came MOJILEHCHKUM CHaM Ta
(yHKI[IOHEpaM IMBLIBHOIO 3aXUCTY B X0l 30poiiHOro KOHQUIKTY. BiamoBigHO A0 HHMX HOPM, LUBUILHY
000pOHY, Ha BiIMIHY Bifl IUBIILHOTO 3aXUCTY, CIiJl PO3TISAIATH K KOMIOHEHT (CKJIAJHUK) HAI[lOHATLHOT
000pOHH, SIKUH JIOTIOBHIOE BiICHKOBUM 3aXUCT HACEIICHHS HE TIIbKU B 00JaCTi TUIAHYBAaHHS Ta OpraHizaiii
MaTepiaJbHUX, EKOHOMIYHHMX, MOPAJIbHUX Yd (DIHAHCOBUX PECYPCIB HaIlil, SIKI € HCOOXITHUMU Ui BEACHHS
00OpOHHMX BIHCHKOBHUX [Iil, ajic i B 001aCTi 3aJyueHHsI HACEJICHHS Y aJIbTePHATHBHI (DOPMHU 3aXUCTY CBOET
KpaiHK uepe3 31ifiCHEHHS KOHKPETHHX I'yMaHITApHIX 3aX0/IiB%.

[Ilo cTocyeThes MUBUTBHOTO 3aXHUCTY, TO WOTO MOTPIOHO pO3IIIAIaTH BUKIIOUHO SK HarioHaIbHY
CITy)0y 3aXHUCTy HACEJICHHS, SIKa € caMe THM IHCTPYMEHTOM, ITI0 3a0e3Meuye HACEICHHIO 3aXHCT Bij OyIb-
SKOTO TUIy €MEPreHTHUX MO, sIKi MOy 3aBAaTu oMy mkonu. Came Tomy sikicHa 11O € HeMuciInmoro
6e3 HCLI3, ockinbku came no kommerenuii HCL3 Hane:xuTh MporHO3yBaHHA 1 3a1I00iraHHs Pi3HUX PU3HUKIB
Ta BUKOHAHHS PATIBHUX 3aXOJiB SIK Y MUPHHMH 9ac TakK 1 miJ 4ac 30pOHHHX KOHQIIKTIB, 3 0COOJUBUM
JOTPUMAaHHSM HOPM MDKHApOAHOTO T'yMaHITapHOTO npasa. [lpu npomy, onHak, cmif Bukimrounta 3 1O Bei
MOBCSKIEHHI Jii AepKaBH IO BiIHOLICHHIO 10 HAaceleHHs y MUpHHMK yac. He3sMiHHUMH, OAHaK, i dac
36POHHOr0 KOHGMIIKTY, 3a/THIIAIOTECS TisUTBHICTD O], IPABOCY/IIS Ta OCHOBHIX KOMYHAIBHHX CIIYXKO-.

®DakTHIHO, OKPEeMi HOPMH 3aKOHOJABCTBA YKpaiHu y cepi MUBIILHOTO 3aXHUCTy HE BiATIOBITAIOTH
€BPOTCHCHKUM CTaHIApTaM Ta 3aBa)kaloTh iHTerpamii y cTpykrypu €C um B Ty X camy €BpOIEHCHKY
CHUCTEMY IIMBLIHHOTO 3aXHUCTy. TepMiH «IMBLIbHA 00OPOHA», SIK BHII CIIEIIaTbHOT MIsUTBHOCTI TIi Yac BiHH,
OyB 3aMiHCHHH TEpPMIHOM <«IIMBUIPHUN 3aXHMCT», HE3BaKAIOYM HA Te, IO Yy CBITOBIH mNpakTHii Ta
topucnpyzaenuii icayrots 1 13 (Civil Protection)i LIO (Civil Defence).Tomy, ockinekun Ykpaina oOpana
LUISIX €BPOIHTErpalii, TO MOBHHHA NPOBECTH CTPYKTYpajbHI cHUCTeMHI pedopmu, 1 ocobiamBo y cdepi
6esmekn’” °.

Jns Ykpaiaum KpUTUYHUME BUSBIUIACS HEC(EKTHBHICTH CHCTEMH MIATPUMKH JEP’KaBHHUX PillleHb
B3arajii 1 HEpO3BHHEHICTh iH(OpMaLiitHOI iHPPACTPYKTYypH, 30Kpema, BiACYTHICTb HaAiHHOI CHCTEeMHU
CTaTHCTUKHU, PO3TaTy)KEHOI CHCTEMH IOIIMPEHHS HOPMAaTHBHO-TIPaBOBOI iHdopMarlii, Aedinut (axisiiiB
AHATITHYHUX CTPYKTYP B OpPTaHax ACpKaBHOTO ympasiiHHsi. OgHaK HACTIIOK OJH - Hee(DeKTUBHA CHCTEMA
ynpaBiiHHS B Hinomy. OcoOnuBoi Baru 1ie HaOyBae y KOHTEKCTI OpraHizalii ynpaBiiHHS y KPH30BUX 1
Ha/J3BUYAHUX cuTyalisx. llpy mpoMy 3Ha4YHO 3pocTae CKIAOHICTH 3afad YNpaBIiHHA, SKi MOTPiOHO
BUpIIIyBaTH B yMOBaX BHCOKOI HEBHU3HAYCHOCTI PO3BUTKY CHUTYyallil, HeCTa4i JAOCTOBiIpHOI iH(opMarii i
HASBHOCTI HEJOCTOBIpHOI iH(OpPMALIi, AKa TOMHMPIOETHCS 3ac00aMK MacoBoi iHpopmarii®. 3BHuaiiHo, 1e
norpedye METOIOWK, MpOorpaM 1 TEXHIYHMX 3aco0iB CHCTEM YIpaBliHHS, HacaMmIepen B iHTepecax
MIIBUIICHHS ONEPATHUBHOCTI MPUHHATTS PIlIeHb, iX €(PEKTHUBHOCTI 1 KOHTPOJO BUKOHaHHS. CKIIaIHICTH
BHIMIEHHS [IUX 3aBJaHb OB’ s13aHa 3 HEOOX1THICTIO KOOPIWHAITT Ta IHTETpaMii AiSUTBHOCTI ITHPOKOTO KOJIa
Halpi3HOMaHITHIIINX CTPYKTYp. Taka poboTa Mae OpraHiyHO BIMCYBATUCS B €AHHY CUCTEMY aHAIITHYHOTO

' Yomy Vkpaini motpi6re MiHicTepcTBO HMBiNBHOTO 3aXHCTY, a He TiGpug MHC? <http://italawguide.at.ua/
news/chomu_ukrajini_potribne_ministerstvo_tsyvilnogakhystu _a ne_gibryd _mns/2014-10-10-899>.

% Tam camo.

% Tam camo.

* Tam camo.

® SIka pi3HHIS M LUMBLIBHOK 0GOPOHOIO Ta LMBLIBHIM 3axucToM. <http://italawguide.at.ua/
news/jaka_riznytsja_mizh_tsyvilnoju_oboronoju_tgvisiym_zakhystom/2014-05-01-847>.

® [asno, JI.M., Asapos, F0.1O., Uy6enko, A.I'. (2014).0Opeanisayiiino-npasosi sacadu 3abesnevents
2POMAOCHKOT Ge3neKku 6 yMo8ax HAO3GUUATIHUX CUMYAYIl MEXHO2EHHO20 Md NPUPOOHO20 XapaKkmepy.
moHorpadis. Kuis: Haw. akan. BHyTp. cipas.
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3a0e3MeUYeHHs OPTaHiB JACPKaBHOI BT, OYTH CKOOPAMHOBAHOK B paMKaX JisIIbHOCTI €MHOI IEePKaBHOI
CHCTEMH 3ar00iraHHs Ta pearyBaHHs Ha aBapii, kKaracTpodu U iHII HaA3BUYAKHI cuTyarii. Take 3aBIaHHS
MOXe BHpinTyBatu lIeHTp yIpaBiaiHHS KPH30BHMH CHTYyaIlisIMHA, a WOTO MiATOPSAKOBAHICTH - CIIpaBa
okpemoi auckycii. Lle moxxe O6ytu sk Ilpesunent Ykpainu, tak i PHBO Ykpainun un Kabiner MinicTpi
Yipaiuu',

3miiicHioroun pedopMmy cektopy Oesmeku i oOopoHH, YKpaiHa miaHye mneperBopeHHs MBC Ha
LUBIIFHUA OpPTraH €BPOIMEHCHKOTO 3pasKa, OJHHUM 3 33JaHb SKOTO € (popMyBaHHS IepKaBHOI MOJITHKH y
cdepi UUBIILHOTO 3aXUCTY, 3aXUCTY HACETICHHS 1 TEPUTOPIH BiJ HaA3BUUAHMX CUTYyallii Ta 3amoOiranHs ix
BUHHWKHEHHIO, JIKBIaIlii HACHIIKIB HAI3BUYAWHUX CHTYaIlid, PATYBAIBHOI CIpPaBH, TACiHHSI IOXKEK,
MOXKEXKHOI Ta TEXHOTCHHOI O€3MeKH, MisIbHOCTI aBapiHHO-PATYBaIbHHMX CIIYXO, MpOGiTaKTHKH
TPaBMAaTH3My HEBUPOOHHYOrO XapaKTepy, a TAKOXK TiAPOMETEOPOIOTidHOT MisSTBHOCTI .

BigmosigHo no Ilonoxkenns mpo JICHC, 3arBepmxenoro Ykazom llpesumeHta Ykpainu Big 16
ciuns 2013 poky Ne 20/2013, koopmunamito mismeHOcTi JICHC Vkpaind, fK IEHTPaJbHOTO OpraHy
BUKOHABYOI Biaau, OyJo mependadeHo 3fiiicHioBatH udepe3 Minictpa oboponn Ykpainu. [Ipu mpomy,
PIIIEHHS 010 JOUITBHOCTI Takoi koopauHaiii aisutbHOCTI JJCHC Ykpainu oOrpyHTOBYBaIOCH TUM, 11O JIO
nikBinarii Hacmakie HC mopidno 3anydanncs TexHika i 0co0oBuit ckiax MiHicTepcTBa 000poHN YKpaiHu.

ITocranororo Kabinety minictpiB Ykpainu Bix 25 keiths 2014p. Ne 120 dlutaHHs cripsMyBaHHS
Ta KOOpAWHAIll AisuibHOCTI Jlep:kaBHOI Ciy’kOM 3 HaJ3BUYAWHUX CHUTYaIlii» Oyno mepeadadeHo, IO
niseHicTe JICHC cnpssMoByeThbest Ta koopauHyeThest Kabinerom MinicTpiB Ykpaiam depe3 MinicTpa
BHYTPIIIIHIX CITPaB.

Buxogstuu 3 Toro, mo ACHC Ykpainu 3a0e3neuye ¢popMyBaHHS Ta pealizye AepKaBHY MOMITHKY Y
chepi 113 Ta 3xilicHioe Ge3nocepeane kepiBHUITBO AisuibHicTIO €JICII3 (mpu mboMy, sSIK MU Big3HAyYaIn
BHINE, 0 ckiany dyHKmioHansHOI miacuctemu €JICI3 BxXxomsaTes i MiHicTepcTBO 000poHHM YKpaiHu, i
MiHiCTepcTBO BHYTpILIHIX CrpaB YKpaiHW), BHIA€ThCS HE 30BCIM JIOTIYHOK KoopnauHamis KaOinerom
MiHicTpiB Ykpainu gistibHocTi JCHC Ykpainu, sk HeHTpaJbHOTO OpraHy BHKOHABYOI BIAJAHM, Yepe3 iHIIi
LIEHTPajIbHI OpraH¥ BUKOHABYOI BJIaJH, JiSUTBHICT SKUX B Mexkax (yHkiionyBanus €J[CII3, Buxoasuu i3
BHMOT 3aKOHOJABCTBA, HoBUHHA kKoopaunyBatucs JJCHC.

BucHoBku. 3 METOH YCYHCHHS TPOTadMH Yy 3aKOHOJABCTBi, TiJABHIICHHS €(QEKTUBHOCTI
(hyHKIIOHYBaHHS CEKTOPY O€3meknu Ta 00OpOHM Ta 3 ypaxyBaHHSIM HEOOXiTHOCTI 3a0€3MeUnTH TOTOBHICTh
CHUCTEMH IMBUIBHOTO 3aXHCTy Ta IUBUILHOI OOOPOHM 1O Aiff yMOBaX iCHYBaHHS peajlbHOI 30BHIIIHBOI Ta
BHYTpIIIHBOT BiHICBKOBO-TEPOPUCTUYHOI 3arpo3H, IIPOIIOHYEMO PO3MEXYBAaTH peamizauilo  (yHKLIl
LIUBUIBHOTO 3aXHCTY Ta IMBUIBLHOI 000poHHu. [Ipn npoMy ¢yHKUii koopauHauii 3abe3nedeHHs] HUBITBHOTO
3aXMCTy Ta IMOKEXHOI Oe3mexkn Mae 3ificuroBaty MBC Vkpaiun (y HepCIeKTHBI TOIIIBHUM BHIAETHCS
CTBOPEHHS caMOCTiiHOro MIiHiCTEpCTBa IMBIIBFHOTO 3aXKCTy), a peaisallis 3aBIaHb y chepi IMUBIIBHOT
00OpOHHM TOBHMHHA 3AiMcHIOBaTHCSA MIiHICTEpPCTBOM OOOpOHM. 3arajbHa KOOpAMHALIS (YHKIIOHYBaHHS
CHCTEM ITUBITLHOTO 3aXHMCTY Ta MUBIILHOI 000POHN MOXKE 3MIIHCHIOBATUCS Pasoro HamioHaIBEHOT 6€3MeKy Ta
000pOHH, a 3arajibHe KepiBHUNTBO — [IpeM’ ep-MiHICTpOM YKpaiHu.
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PO3BUTOK 'POMA/ICBKHX PYXIB B YKPAIHI:
HHPOBJEMMU 3POCTAHHSA COUIAJIBHOT'O KAIIITAJTY

Olha Pylypenko
Dnipropetrivsk National University named after Oles Honchar, Ukraine

DEVELOPMENT OF CIVIL MOVEMENTS IN UKRAINE:
THE PROBLEMS OF GROWTH OF SOCIAL CAPITAL

Main problems of growth of social capital in the context of social movements™ developement in
modern Ukraine are considered. Main approaches for interpretation of social capital concept are
given. Individual and collective levels of social capital are separated. The necessity of research of
political trust between civil movements and political elites in Ukraine is underlined. The
possibilities of cooperation between civil movements and state bodies are considered. Special
attention is paid to GR-departments as specific body that help civil movements deal more
effectively. Possibilities of political mobilization of Ukrainian citizens and problems of its use in
Ukraine are studied. It is proved that publicity of civil movements will provide the efficiency of
state policy in Ukraine preventing officials from misusing their power in future.

Key words: civii movement, social capital, political trust, GR-department, political
communication, civil society, political participation.

PoO3BUTOK TPOMaISHCHKUX PYXiB y Cyd4acHOMY CBITiI IOB'S3aHHUI 13 B3a€EMOMIEI0 OCTaHHIX SIK 3
OpraHaMy BJIaJ¥, TaK i 3 IHCTUTYTaMU TPOMAISHCHKOIO CYCIUIbCTBA. [HIMIMMU cioBamu, Oyab-sKHUN
TPOMAJICHKHIA PyX TparHe 0 CTBOPEHHS COINAILHOTO KaIiTaly, sSIKUi rmependadae iHBECTyBaHHS 3 METORO
OTPUMaHHS BUTOJl Y MaiOyTHROMY. BpaxoByr0uM HOBITHI TEHACHIII MOJITHYHOTO PO3BHTKY YKpaiHH SIK
MOCTCOIAIICTUYHOI KpaiHH, HE MOXXHA OMHUHYTH YBarorw COI[iaJIbHUN KamiTal i HOro poiib y PO3BUTKY
TPOMAaJICHKHX PYyXiB.

Mertoro CTaTTi € DOCHIKEHHS MPoOJIeM 3pOCTaHHS COIiahbHOTO KaIlTally Y KOHTEKCTI PO3BUTKY
TPOMAJICEKUX PYXiB CydacHO! YKpaiHu.

Hana npoOnemaTnka I'pyHTOBHO po3kputa y mpaisix P. Bapra, JI. benosa, M. bonnapenko, A.
Kapacs, I1. Onemyxka, FO. Cagka, FO. Cepenu, C. CkBapka, C. CTaB4eHKa Ta iHIIUX JOCIITHUKIB.

CormianpHuil KamiTair, 0€3yMOBHO, € CKJIATHOIO KOHIICTIIIEI0 Y CyJacHIM COIiambHIN HAYII: TTOHATTS
MPEICTAaBICHE MHOKWHOK BU3HAYCHbB, 1HOI IIJIKOM BiJIMiHHUX 3MicTOBHO. Cy4acHHIA CTaH AOCIITHUIIBKOL
IporpaMy COLIalbHOTO KamiTamny, MpOTe, 3acBiidye TEHACHLII OO KOHCEHCYCy. IO-TIepile, 00
TBEPUKEHHS PO HASBHICTH 1 BIAMIHHICTH CTPYKTYPHOTO Ta 3MiCTOBHOTO (KYJIBTYPHOTO, CHMBOJIIYHOIO)
acrekTiB (DEeHOMEHY Ta PI3HMX pIiBHIB (PYHKIIOHYBaHHS, IO BKa3ylOTh Ha HOro Croci0o iCHyBaHHS 1
CTPYKTYpPY; MO-APYTe, IIOA0 croco0y QYHKIIIOHYBAHHS Ta HACTIIKIB COIIANLHOTO KamiTany (MO3UTHBHHX
Ta HEraTMBHHUX), aJyKe COIlalbHMI KaIliTal Iepeadadac iHBECTyBaHHS 3 METOI OTPUMAHHS BHTOJ B
MaiOyTHhOMY. YKpaincbkuii BueHnid 0. CaBKO BHOKPEMITIOE TPH OCHOBHUX IIIXOAM IO PO3YMiHHS
KaTeropii «CoIliajdbHUi Kamitai»: 1) BU3HAYCHHS COLIANBHOTO KamiTany sIK yMOBH (OpPMYyBaHHS Ta
(GYHKIIOHYBaHHS TPOMAJSHCHKOTO CYCHIIbCTBA, 2) OTOTOXKHEHHS TPOMASHCHKOTO CYCIUIBCTBA Ta
COIIIAIHOTO KamiTany; 3) po3yMiHHS COINalbHOrO KaIliTamy SK OMHI€l 31 CKIagOBHX TPOMAISHCBKOTO
cycmineera’. Ha nymky Opuranchkoro Buenoro P. Bapra, coriambHuil kamital — Ii¢ NPHUATENbCHKI
KOHTAaKTH MK KOJIETaMH IO CIIy>k01 Ta OiibLI IIMPOKI KOHTAKTH, Yepe3 SIKi BUKOPUCTOBYETHCS BIACHHUN
binarcoBmit i moxchkmil Kamitan’. BesyMOBHO, COLalbHHI KamiTan MoTpebye iHBECTHIi, ale BOHH
3MIMUCHIOIOTBCS ¥ paMKaxX BIMHOCHH MDK JIIOJBMH Ta COIMIAJGHUMH TpyHnaMH. YYacHUKH BiTHOCHH

! Cagxo, 0. (2002).I'pomajsHChKe CYCITLCTBO, COiaTbHIIM KaIiTa i MomiTHYHA yuacTh. Bicuuk JIbeiscbko2o
yuigepcumemy. Dinocopcovki Hayku, eun. 4,151-159.
2 Burt, R. (1992)Structural Holes the Social Structure of CompretitiCambridge (MA).

150



iHBECTYIOTB, 30KpeMa, CBili BibHHIT yac, KyIbTypHi Ta iHIIi pecypcu’

DeHOMEH COIIAIBHOTO KalTiTady CIIiJl pO3TJIAIaTH BOJHOYAC HA 1HAWBITYaTbHOMY 1 KOJEKTHBHOMY
piBHi. ['paHMYHO IHAMBIAYaNTICTHYHO 30pi€EHTOBAHA IHTEPIIPETAIlisS COIMAIBHOTO KaIliTaly 3MIiCTOBHO
30iraTUMEThCS 3 TEOPIEHD JIIOJCHKOTO KamiTaly, TPAaHUYHO KOJCKTHUBICTChKA — PO3YMHHUTH (DEHOMEH Yy
IIMPOKOMY MOHSTTi COLiambHOr0’. ['0BOpSUM IO TPOMAJCHKI PYXH, OCHOBHY yBary, OUYeBHIHO, CIIiJ
30ceperKyBaTH IEPEBAKHO HA KOJIEKTUBHOMY PiBHI COITiaIbHOTO KaITiTaTy.

B Vkpaini 3a poku HE3aJIeKHOCTI TPOMAICHKO-TIONITHYHI PyXH TaK 1 HE CTadd peaTbHUMHU
napTHepamMH JepKaBH, 3JAaTHUMH IIOBHOL[IHHO MpaIfoBaTH pa3oM 3 HE0 Ha OJHYy MeETy - J00poOyT
rpoMansH. Sk 3a3Havae A.Kapach, Ykpaina menam rocTpiiie mepekuBae HECTIOAIBAHUN IMapagoKC: 3pOCTae
TPUBOTA, IO TMOCWICHHS (GopMaabHOI YKpaiHCHKOI BIaAW PIK y PIK CTa€ 3arpo30r0 T YKpaiHCHKOL
HaIllOHAJIBHO-KYJIBTYPHOI iIeHTHYHOCTI. BomHOYac MOrmuOII0€TECS PO3KOI MK BIIaJOI0 Ta HAPOJIOM, IO
XapaKTepPU3YEThCs MMOCUIICHHSIM HEIOBIpH 1O JEpXKaBHUX 1HCTUTYLIH. SIKIIO TaKy TEHACHIIIO HE YCYHYTH,
TO BUHHMKAE L[TKOM pearnbHa 3arpo3a JeleriTuMisarnii Biagm 3 60Ky cycrinbersa’,

Oco0MBO aKTyalILHOIO € TIOTpe0a B yIOCKOHAJICHHI B3a€MO3B'SI3KiB MK BJIAJIOI0 Ta CYCITUILCTBOM.
3 omHoro OOKy, Lie BIUIUB TPOMAJCHKO-TIONITUYHUX PYXiB Ha MOJITHYHY CHCTEMY, a 3 JpYroro -
PO3IIUPEHHS JeP/KaBHUX MOBHOBAXKCHb y MOmiTH4HIN cdepi. Came 1ie 31aTHE NPUCKOPUTH CTAHOBIICHHS
TPOMaJSHCHKOTO CYCIIJIBCTBA Ta CIPSAMYyBaTH YKpaiHy Ha IIIAX JAEMOKpPaTHYHOro po3BUTKY. CydacHy
€BPOICHCHKY Jep)KaBy HEMOXIIMBO YSIBUTH O€3 IE€MOKpPAaTW4HOI, MpaBOBOi 1 CTaOiNbHOI MOMITHYHOL
cucteMd. [apaHTyBaHHS NEMOKPATHIHOTO PO3BUTKY YKpAiHCBKOI AepikaBW, 3a0e3MedeHHS 3MIITHEHHS
TPOMAJTHCHKOTO CYCHIIBCTBA Ta CTBOPSHHS MI€BOT0 MEXaHI3MY CYCITUIBHOTO KOHTPOJIIO, PEalbHOI y4acTi
rPOMAJISH Y MOJTITHYHKX MPOLECAX € 3araibHOI METOK MOJEpHi3arlii aepxasu’.

OCHOBHOIO CHPSIMOBAHICTIO 1 METOIO TMOBHHHO OYTH BiATBOPEHHS HOBOI SKOCTi JKUTTS JIFOIMHH,
CTBOPCHHSI TAKUX YMOB, SIKi O PO3KPWJIM TBOPYMHA ITOTEHITIA], peali3yBaM IHTEICKTYalIbHI 1 KyIbTYpHIL
MOKIHBOCTI. J{J1sl IbOro HEOOXiAHO PO3BHBATH COLIANBHY 1HQPACTPYKTYpY, MiABUILYBATH PiBEHb SKOCTI
KHUTTS HaceJleHHs, (JOpMyBaTH MOTYKHUH cepeaHiil kiac. [Iporonomenuii Kypc Ha peOpMHU Ta CUCTEMHY
MOJCpHI3aIlil0 KpaiHh, 3a0e3leueHHsT BHUCOKOTO PIBHSA Ta SKOCTI JKHUTTA YKPAiHCHKOTO CYCIUIHCTBA
moTpedye aKTUBHOI TPOMAJICHKOI IMO3MINI yChOTO0 HACEJICHHS YKpaiHW, MPHUCKOPEHOTO IM030aBJICHHS Bill
CTaHy COLiaJbHOI anaTii, MOCUJIEHHS CIiBIpali IHCTUTYTIB rPOMaISHCHKOTO CYCIIIBCTBA Ta OPraHiB BIaaAd
Yy TBOPEHHI CHJIBHOI, CIIPaBEUTMBOI Ta MEMOKPATHIHOI YKPAaiHCHKOI MepikaBH, TOOTO 3alydeHHS BJIaJ0I0
CYCITITBHO KOPHCHHX T4 COI[anbHO OPiEHTOBAHUX IPOMAISIH".

MoxHa BHOKPEMUTH YOTHPH OCHOBHI NPUYMHHM HU3BKOTO PIBHSA y4acTi TPOMaISTHCHKOTO
cycmiibeTBa: 1) HEOOBipy [0 TPOMAICHKO-TIOJNITUYHHX pyXiB; 2) po3dapyBaHHS pe3yJibTaTaMu
JNEMOKPAaTHYHUX 1 PHHKOBHX pedopM; 3) BiACYTHICTH CHIIBHOTO CEPEIHBOTO Kiacy, 4) 30epexeHHs
He(popMaThbHUX COIIATBHIX MEPEIK.

B VYkpaini OinpliicTe 3apeecTpoBaHUX OpraHizaliil icHye nuire Ha mamepi. Ha mymKky excnepris,
cepen odiliiiHO 3apeecTpoBaHUX B YKpaiHi OopraHizaiiii akTHBHO [ii€ JIMIle He3HayHa yacTthuHa. Cepen Tux
IPOMAJICbKMX OpraHizamiid, 10 IidCHO (YHKIIOHYIOTh, HE BCI 3aXMINAIOTh IHTEPECH TIPOMAsH, a
TPOMAaJCBKHUMHU € JIMILIE 32 CTATYCOM i 30pi€HTOBaHI Ha 30BCIM iHIN wLimi. IS 9acTMHU OpraHizamii B
VYkpaiHi npiOpUTETHUM 3aBIAHHSIM CTAJIO OTPUMAaHHS (piHAaHCYBaHHA BiJ] BIUIMBOBUX 3apyOiKHHX (OHIB,
JUTS IHIMAX - 33I0BOJICHHS CYMHIBHHX TPYIIOBHX 1 KOMEPIIIMHUAX iHTEpeCiB Oi3HeC-CTpyKTyp. Bimomuii pyx
«3axomnu Bomn-cTpiT» GyB aKiier0 rpoMaasHChKOro mpotecty npotu Biagu THK y Hero-Kopky Ta iHmmx
aMepHKaHCHKUX MicTax, mo npoxoauia B 2011p. i orpuMana Mi>KHApOIHUI pe30HAHC, Xo4a LeH pyX He
MaB o(iriitHOI peectpallii i He mparHyB m0 Hei. B YkpaiHi, HaBmaku, 3apeecTpOBaHI PyXd YacTO He
BHKOHYIOTh HaBITh THX (DYHKIIiH, SKUX Bil HUX OYIKy€ TPOMAJCHKICTh. ATaTis BHOOpINB, iX 3HEBipa y
MOXJIUBOCTI 3MIHUTH KHUTTS B KpaiHi Ha Kpalie NpU3BOASTh 1O CAaMOYCYHEHHSI BiJl TPOMajChKOi

! Kochuma, I. (2014). Institutional factors of fortiom and implementation of social capitBlnancial Space,
vol. 4 (16),103-106

2 Psibinayk, M. (2012).CouianbHuii KarmiTan: cTpykTypa Ta 3mict. Bicuux HTYY KIII. @inocois. Ilcuxonozis.
Ileoazozika, sun. 12,59-64.

3 Kapacs, A. (2003).@irocoghis 2pomadsancekozo cycnintbcmea 8 KIACUYHUX Meopisax i HeKNIACUYHUX
inmepnpemayisix. JIbBiB: Bunasu. nentp JIHY im. IBana @panka, 445

* Vipaina ¢ 2010poyi: wopiuni oyinku cycnitbHo-noiimuuno2o ma coyiansno-ekonomiuno2o poseumxy (2010).
Kuis: HIC]I, 66.

® Bonnapenko, M. (2013).IlepcreKTHBE rpoMaChKO-MOTITHIHIX PyXiB SIK Cy6'€KTHOT CKIaI0BOI eBOMIOL]
TPOMaJISTHCBKOTO CycHUIbCcTBa. Bicnuk Hayionanvnoi akademii depoicasrnoeo ynpasninus, eun. 11,169-176
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aktuBHOCTI. Tak, B Ykpaini y 2010 p. mume 2,1% rpomaasH Opanu ydacTb y poOOTi TrpoMaaChbKHX
oprauisariit. Jlst mopisHsiHES: y Pocii el mokasHuk nopiBHioBas 4,7%,a y kpainax CkanguHasii 27,498,
['oBopstYm PO HU3BKUH PIBEHH TPOMAISHCHKOI y9acTi B YKpaini kKaHanaceki gociaigauku M. Hikonko ta /1.
KepMeHT Bi/3HauaioTh cabKy 3rypTOBaHICTh FPOMAISH HABITH HA PiBHI IOKAIBHUX Ta CTHIYHUX [Py,

YMOBHO TPOMaJCHKO-TIONITHYHI PyXW MOXHA TMOMIIMTH Ha JIBI TPYIU. HEpIIy, sKa Mpamioe Ha
IepkaBy, 1 IpyTy, sKa i npotumie. [IpUHIMIIOBO BAKIMBUAM B YKpaiHi € pO3yMIiHHS TOTO, IO Y CUTYAIlii,
KOJIM BjiaJa He pearye Ha BUMOTH CYyCIiIbCTBa (BiACYTHIiM 3BOPOTHIl 3B'I30K), a JEP/KaBHOIO ITOJIITHKOIO
3BOJIITHCS JIO HYJSI yCi 3YCHJUISI TPOMAJSH OPraHi3yBaTHCS JJsl JTOCSATHEHHs TOJITUYHUX IJICH, 1HOAL
MUIIXOM BIAKPUTOTO TPHUAYIICHHS, 1HOAI IUISXOM TPHUBAJIOr0 ITHOPYBaHHS, BHHHKAIOTh yCE OLIBII
paauKaibHi GOPMH IPOMAICHKO-TIOJIITHYHHUX PYXIiB, 1 BCe OljIblle MEPECIiYHUX TPOMAISTH a00 BTATYETHCS B
aKTHBHY OOpOTHOY MpOTH nepxaBH, abo cTae Oailmyxum A0 niii nepkaBu. [Ipukinagamu Takux pyxiB €
«[IpaBuit cextop» Ta «ChijibHa crpaBa», AKi CTadM PyWIiHHOI cuiIol «CBpoMaiinaHy», Ta «OImioT»,
HaBKOJIO SKOTO C(OPMYBaBCS ONip MPOTECTyHOUHMX mmicas PeBomrortii rigHocti. TakuM dYnHOM, 32
KUTBKICHIMH TIOKa3HUKaMH PO3BHUTKY 1HCTUTYTIB TPOMaASHCHKOIO CYCHIIBCTBA CTBOPIOETHCS BPAKCHHS
HOro MEepMaHEHTHOTO 3pOCTaHHS B YKpaiHi. Ale HHHI Wi 1HCTUTYTH HE OXOIUIIOIOTH CBOEIO IiSUIBHICTIO
xo4ya 0 3HAYHY YaCTHHY HACEJIEHHS 1 37eOUTBIIOT0 HECTIPOMOKHI BUKOHYBAaTH HaBITh (DYHKIIIO CITIIBHOTO
3aXHCTY TPOMAISTHAMHE CBOIX TIPaB 1 peaii3allifo CIIJIBHAX 1HTEPECiB.

ToBopsun mpo MOXKIIMBOCTI CIIIBPOOITHUITBA IPOMAACHKUX PYXiB 3 OpraHaMH JepKaBHOI BIAAM Ta
MICIIEBOTO CaMOBPSIYBaHHS, CJIiJ 3BEPHYTH yBary Ha government relationssin amri. «BigHOCHHH 3
YPAIOM») SIK O0COOIHMBOTO POAY MiSUIBHOCTI, IO TIOB'si3aHAa i3 3aXMCTOM IHTEPECIB MICIIEBOI TpPOMaan y
BIJHOCHHAX 3 LEHTpalbHOIO Bianow. GRimposminu y 3axigHuUX KpaiHaX CTBOPIOIOTbCA SK B yMOBax
MPUBAaTHUX KOMIIaHi{, TaK 1 y CKJIaji OpraHiB MiCLIEBOTO CAaMOBPSAYBaHHS 1 IPOMaCHKUX PYyXiB.

Meta GR —ymnpaBiiHHS peryJIsITHBHUMHU PU3UKaMHU 3 METOIO TX MiHIMI3allii, a TAKOX JOCATHEHHS 1
MiATPUMAHHS MaKCUMaldbHO KOM(OPTHHX BIiTHOCMH MiXK Oi3HECOM, BJIAJOK Ta OpPraHaMH MiCIIEBOTO
camoBpsAnyBaHHsI. GRI1igpo3ain, mo mpamoe 3 peryisaTHBHUMH pPU3MKaMH Yy Mekax Kopropamii abo
TPOMAaJICHKOTO PyXy CIIPSIMOBAaHUI Ha BUPIIICHHS HACTYITHHUX 3aBIAaHb.

- BUSIBJICHHS PU3UKIB,;

- OIiHKa iCTOTHOCTI OTEHIIITHKUX 3arpo3;

- BUSIBJICHHS JDKEPEJI PU3HKIB 1 chep MisTIbHOCTI, SIKi BOHU 3a4ilaroTh;

- HaJTaHHS PEKOMEHIAITIN 13 BHOOPY CTpaTerii 3MEHIIICHHS BipOTiAHOCTI HACTAHHS MOMIl PU3HKY IS
NPUAHATTS YIPABIiHCHKOTO PillICHHS,

- PO3BUTOK IisUIBHOCTI 3 YHpaBNiHHS PH3MKAMU 3 METOIO MiHIMi3alii iX HACHIIKIB y BUOAIKy iX
HACTAHHS".

Jns orpuManHs iH(OpMAIi MPO MOXIMBI KPH3H Ta PO CTYIIHb BIPOTIAHOCTI iX HACTaHHS
30MpalOThC Ta AaHAMI3YIOThCS BIIOMOCTI 3 oQimiiHMX 1 HeoQimifHMX HKepel, Ha OCHOBI 4OTO
MIPOTHO3YIOTHCS PiBHI MOXKJIIUBUX 30UTKIB 1 TOTYIOTHCS TPOIO3UITIT 13 MPUHAHATTSA HEOOXITHUX O THIHUX
pimiens. [licis BUSBICHHS 1 OIIHKY 3arpo3 CJIiJl BABHAYUTH CYTTEBI JHKEpeia BUHUKHEHHS PU3HUKIB, TKHMH
€:

- Jii oprasiB Biaay MOA0 NPUHHATTA HOPMAaTUBHO-TIPABOBUX aKTiB

- XapakTep 1 MOpSI0K BUKOHAHHS MPUHHATHX HOPMATHBHO-TIPABOBHX aKTiB

- iHAMBiAyanbHI (aKTOpH, MOB’ A3aHi 3 MEPCOHATBHUMH OCOOIMBOCTAMH OCiO, 10 3HAXOIATHCSA Ha
JepKaBHIN Ciy’)k0i 1 MarOTh TIOBHOBXCHHS IO KOHTPOJIIO JisUTBHOCTI E€KOHOMIYHMX Ta B3€MOIIi 3
opraHaM¥ MICIIEBOTO CaMOBPSITYBaHHS Cy0’ €KTIB.

OtpuMaBIiid iHGOPMALIiI0 PO MOTEHIIHY 3arpo3y BUHUKHEHHS pEryJsSTHBHOro pusuky, GR-
MiAPO3AT MPOBOIUTH aHANi3 MOTEHLIMHOI IIKOIM 1 pPo3polisie CTpaTerilo MOAONAaHHS PU3UKY, SKa
TepeaacTbCsl Ha O3 KEPIBHUIITBY KOMIIAHIT a00 YCTAaHOBH, SKE M YXBajlO€ OCTAaTOYHE DINICHHS.
3araJbHONPUIHSITOI0 MOJICIUTIO TTOOYAOBH TIPOTHO3HHMX BapiaHTIB PO3BUTKY CHUTYaIil € MOJENh, IO
BpPaxoOBY€ CIEKTPU BiJ MECUMICTUYHOIO 10 ONTHMAIBHOTO 1 Aajdi — A0 ONTHUMICTUYHOTO. 3a 4acoM
PO3TIANAIOTECS BapiaHTU BiJi KOPOTKOTEPMIHOBOTO 10 JOBrOTEpMIHOBOrO. [HOAI roTyeThcs Tak 3BaHa

! Cepena, 10. (2013).ComuianbHuii kamitan B YKpaiHi Ta iHIIHX KpaiHax €BPOIIH: JETITHMHICTD arperoBaHoro
KOHCTPYKTY. Vkpaincoxuii coyiym, 4(47),81-97.

2 Nikolko, M., Carment, D. (2010). Social DeveloprhgnMultiethnic Crimea: Global, Regional and Local
Constraints and OpportunitieSaucasional Review of International Affairs, vol368-385

® Crosikun, B. (2009).Poms GR-MeHeKMenTa B (JOPMUPOBAHMH IUBUITH30BAHHOTO KOPIOPATHBHOTO T006H3MA
B POCCHICKUX peruoHax. Yenosex. Obwecmeo. Ynpasnenue, 2,72-88.
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«KapTa PUHKY, 10 € TEKCTOBUM 1 rpad)yiuHIM OIMHUCAHHAM 0OMEKEHOT0 YKCIIa PU3HKIB OpraHi3alii .

VYrpaBniHHS KpW3aMd Ha pPIiBHI TPOMAACHKOTO PyXy MOKHAa TMOMUIMUTH Ha KUIbKAa OCHOBHHX
HaIpsIMiB:

- BIUIMB Ha JpKepesia PU3HKY IUIIXOM IIePEToBOPiB i JOPMyBaHHS MEPETIiKy albTepHATUB,

- 3aJIy4eHHS 10 NpoOJIeMH 1HIIMX YYaCHHKIB HOJITUYHOTO MPOLECY, Ha SIKUX KpU3a TaKOXK YWHHUTD
BILUTNB, 3 METOIO 00’ € THAHHS 3yCHIIb;

- IPUBEPHEHHS YBard 10 MUTAHHS MOJITHIHHX, CYCIUTFHUAX 1 HEKOMEPIIMHNX OpraHi3allii;

- 5100il0BaHHS CBOiX iHTEpeciB B OpraHax BIaJWd BJIACHUMH CHJIaMH a00 CHJIaMH 30BHIIIHIX
no6ictie®. Sk BiZoMo, 106i3M € CKOOPIMHOBAHOK MPAKTHKOK OOCTOOBAHHS {HTEPECIB UM YHHEHHS THCKY
Ha 3aKOHOJABI[IB 1 YMHOBHMKIB HEYPSIOBHMH OpraHizaiisiMu, (piHAHCOBO-IPOMHUCIOBUMH IPyHaMH UM
CTHIYHUMHU CIIBHOTaMH Ha KOPUCThH TOTO 200 1HIIOTO pillleHHS.

Brim, BuIeHaBemeHUWi OIS MisUTHHOCTI MOMIOHMX WiAPO3AUIIB BiTHOCUTHCS TEPEBa)XKHO 0
3aXiIHAX peamiil. 3aKpUTICTh Ta HEMPO30PICTh y IISIBLHOCTI IEHTPAIBHUX 1 MICIIEBHX OpraHiB BIIAIH,
BiJICYTHICTb Y BITYM3HIHMX BUIIAX CIIEIiaIbHUX KYPCiB 1 HABYAJIBHHUX MPOTrpaM, KOHCEPBATU3M TOJII THYHUX
Nis4iB Ta YMHOBHUKIB mepemkomkae po3BuTky GR B YkpaiHi, BinTak, eeKkTHBHICTh (YHKLIOHYBaHHS
CHCTEMH MICLIEBOTO CAMOBPSITyBaHHS 3aJIMIIAETHCS BKPail HU3bKOIO, a KPU30BI SIBUIA HE BUPIIIYIOTHCH, a
JieslaJli oI MO0 THCS.

Crizx migKpecnuTH, Mo KPU30Bi CUTYalii Ha JOKaIbHOMY PiBHI, K 1 Ha 1HIIMX PIBHAX, HE TOBHHHI
OyTH HECHOMIBAaHKOIO I TPOMAJCHKOTO PyXy. YKpaincekuii mocmimauk C.B. CtaBueHKO 3a3Hadae, 110
yIpaBIIiHChKA CHCTEMa Ma€ BpaxyBaTH aHalli3 TOTOBHOCTI IO Pi3HMX KPHM30BHX CHTYalliif, a Takoxk. 1)
BUSIBUTH c(pepH IisTTbHOCTI OpraHi3alliif, SKi MpOsIBISIIOTHCS SIK HAWMEHII CTilKI y KPU30BUX CUTYyalisX; 2)
CTBOPUTH TIOCTIHHY TPYIy YIpaBliHHS KPU30I0, IPU3HAYUTH OCi0, BIAMOBIAATBHUX 3a TUIAHYBAaHHS Iid B
yMOBax OyAb-KHX HECTaHIAPTHHUX CHTyaIlif; 3) MiArOTyBaTH YYaCHHKIB OO0 ii IiJ Yac KpHU3H,
3IICHIOBATH 1HCTPYKTaXKi Ta PETYISPHY MEPEBipKY TOTOBHOCTI MEPCOHANY J0 Ail y KpU30Biil cutyarii; 4)
MOJIEIIOBATH KPH30Bi CUTYaLlii, CTBOPIOBATH MOCTIHHO [if0Ui LIEHTPH YHPABIiHHS KPH3010°.

ITonscekmii mocmigamk C. CkBapk BBakae, MO TPOMAJACHKI PyXH Ta iX JIiAepW HE IOBHICTIO
BHKOPHUCTOBYIOTh MOJKJIMBOCTI IHTEpHETY, BIAMOBISIOUM TpOMaasiHaM y 3BOPOTHIH KOMYyHiKallii Ha
iHTepHET-CTOpiHKAX, BiATAK, KOPHCTYBadi BTPAYalOTh iHTEpeC MO NOMITHYHMX Jisuis’. BimnenaBHa
BITUM3HSHI MTOITHYHI il Ta 1HIII MyOJIiYHI 0COOHM TaKOXK CTBOPIOIOTH CTOPIHKH Y COIIAIbHUX MEPeKax 1
JIOTAfOTh JIO CITUCKY APY3iB YCIX OXOUHNX KOPHUCTYBAUiB, PO3IMIMPIOIOYH MEPEAYCIM MOJIOIDKHY ayIUTOPito, 1
Tpalovy Ha JIOACHKUX aMOILisIX: IS MepeciyHOro KOPUCTYBaya TaKa «HTEpHET-APYkO0a» 13 MOMyJIsIpHOIO
MEPCOHOI0 € IIHHICTIO, & OTXKE, JIETITUMI3y€ TMOJIITHKA B 04aX iHTEpHET-ayAUTOPil, pOOUTH HOro «CBOIM»,
«CXOXKMIM Ha 1HIMHX». 33 OCTaHHIN PIK MU CIIOCTEPITAIHM BEJIMKY KiTBKICTh 3asB MPOBITHUX T'POMAICHKHUX
TisT49iB, 3pOOJICHHUX 3a JIOMTOMOTOI0 COIliabHUX Mepex. Sk ciaymrHo 3a3Hadae [1. Onmentyk, B oCTaHHI POKHU B
VYkpaini HaOyBa€ MOIIUPEHHS TaK 3BaHUH KIIIKTUBI3M, TOOTO HOIIMPEHHS i KOMEHTYBaHHS iHpopmaii B
TuTepHeTi 663 MOMITHHX il Y pealbHOMY IIPOCTOPi-.

VY sKoCTI NpUKIIaLy YCHIIIHOTO (DYyHKIIIOHYBaHHS I'POMAJICBKOTO PyXYy, KEpPOBAHOTO 32 JOTIOMOTOI0
IHTEpHET-TEXHOJIOTi, MOXXKHa HaBecTH Kammadilo «He kymy# pociiicekel». Ilepma xBuiis OoHKOTY
pociiicbkux TOBapiB BifgOynacs no €Bpomaiimany i Oyna moB's3aHa i3 3a0OpOHOI0 MPOJAXKY HU3KH
YKpaiHCBKUX TPOAYKTIB Ha puHKY P®. [licis BTopraeHHS pOCiiichKHUX iHTepBEHTIB A0 KpuMmy Ta ixX ydacti
y necrabimizanii ooctanoBku Ha [lonbaci akuii HaOynu mMacoBoro xapakrepy. Y TpaBHi 2014p. CsitoBwuii
Konrpec VYkpaiHIiB 3aKinKaB A0 BCECBITHHOrO OOWKOTY TOBapiB, BupoOyieHHX y Pocii, y BiamoBigs Ha
3yxBany arpecito Pocii npotu Vkpainu. Hanpukiami 2014 p. rpyna JIbBIBCBKHX MPOrPaMicTiB po3poOuia
nomatok «Boycott Scanner»mo no3Bonse CKaHyBaTH Ta PO3IMI3HABATH TOBapH HA TPEIMET IXHBOTO

! 3umun, B. (2011). GReak cpecTBO HOBBIMEHHS PEHTHHIOBOrO MOTEHIHANA MyHHIMIIATLHBIX 0GPa30BAHHIL.
Ipecc-cnyoncoa, 4,86-97.

% Benos, JI. (2009).Pos GR4101paseieHuii B yIpaBIeHHN PEryISTHBHBIMA PHCKAMH B IEPUOJ KPH3HCA.
Becmnux Mockoeckozo ynusepcumema. Cepus 12. Iorumuueckue nayku, 5,41-46

% CraBuenko, C. (2008).Kpusa sik 06’ €KT MOMITHIHOTO TOCIIKEHHS. Bicuk JJHinponemposcokozo
yuigepcumemy. Cepis «@inocogis. Coyionozisn. Ilonimonoeis, éun. 17,276-282

4 Skwark, S. (2012).The medium is the message. @, &iemunikowaniu politycznym i social media.
Komunikologia. Teoria i praktyka komunikacji. Pozn#/ydawnictwo Naukowe Instytutu Filozofii UAM,
111-125

® Oleshchuk, P. (2015). Unconventional tools of fixdl mobilization and demobilization in the Intetn
Evropsky politycky a pravni diskurz, vol. 2, i244-220
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POCIHCHKOTO TOXO/KEHHSI HE 3a IITPUX-KOJOM, a 3a JIOTOTHIOM Mapku. OCOOMUBICTIO JOJATKY € Te, L0
BiH HE NOTPeOYyE MOCTIHHOTO AOCTYIy 10 Mepexi. B 6epesni-kBitHi 2014p. 52%ykpaiuiliB 103UTHBHO 200
pajliie MO3UTUBHO CTABUIIMCH 10 OOHKOTY POCIMCHKHX TOBapiB. 3a JaHUMHU JOCITIIHKeHHS, 39% onmuTaHux
YKpaiHIiB Gpany yuacTs y GoiKkoTi'.

BinkputicTh IpOMaiCbKHX PYXiB iCTOTHO CHPHUSITUME MiABHIICHHIO €(QEKTUBHOCTI HepKaBHOI
MOJIITUKY B YKpaiHi, OCKUIBKH JIHIIE A00pe mpoiHdOpMOBaHa MPO MisIbHICTD BJaJd IPOMAAChKICTh 3/1aTHA
3armo0iraTi 3JI0BKUBAHHSM BJIAJI0I0 Ta BUSBIISATH HEKOMIIETEHTHICTh MOCAOBIIIB. JI0CATTH IIHOTO MOXKITUBO
JIIIE NUIIXOM pealtizalii NpUHIUIY cBoOoAN iHpOopMalii, KUl 00YMOBIIIOE 3alIpOBaIXKEHHS TPOMAICEKUX
MIePEBIPOK 1 aHATITUIHUX 3aXOJIB 3 METOIO CIIOCTEPEIKEHHS Ta KOHTPOJIO 3a AiSUTBHICTIO BIaAM, a TaKOXK
3a0XOUCHHSA TpoMansdH OpaTd ydacTh y TMPUHAHATTI 3arajdbHOICp)KaBHUX pimeHb. lle, 30kpema,
MiATBEPIUKYETHCS U CBITOBOIO MPAKTHKOIO: JepkaBaM, IO JOTPUMYIOThCS NPUHIMIIB CBOOOAU
iHpopmalii, BOaeTbCs MIHIMI3yBaTH NPUHHATTA Hee(EKTUBHUX pilleHb Ta MiABUIIUTH PiBEHb
TIePCOHALHOT BiIIIOBITAIGHOCTI 32 HUX.

®opMyBaHHS TO3UTHBHOTO iHQOpMALifHOrO mpocTopy sK MeTa iHQopMamiiiHoi crparerii
3pOCTaHHS COLIAJBHOTO KamiTady OyJe Tako KOPUCHHUM W JUIsl TIOAAJBIIOrO PO3BHTKY Ta KOHCOJIiAALil
YKpaiHCBhKOI TMONITHYHOI HaIil Ta MOJITUYHOTO Kiacy. Buxomsuwm 3 ocHOBHUX (YHKIIH 3ac00iB MacoBOi
KOMYHIKaIlii, mo0OymoBa iH(OOPMALIHHOTO IPOCTOPY Ha IO3MTUBHUX 3acagaX MOXIIMBAa 3a paxyHOK
Jep>KaBHOI MIATPUMKH 1 320X0UEHHS MapajieNbHO i3 3aMpOBaKCHHSIM CHCTEMH KOHTPOJIO 32 MOPYILICHHIM
rPOMaJICbKMMH pyXaMu 1H(QOPMaIiHHOro 3aKOHOJABCTBA. Y MIACYMKY 1 IPOMAaJIChKI PyXH, i Oi3HEC-KOIIa, 1
B IIIJIOMY JIep>KaBa € 3aIliKaBIICHUMH y BCTAHOBJICHHI CTA01TBHOI KOMYHIKAIli MK BJIaJ0I0 Ta HACEICHHIM
VYkpainu, OCKUIbKY peatizalis HbOro 3aBIaHHS € CTPAaTeTiYHO BUTITHILIOW Y MEPIIY Yepry 3 eKOHOMiYHOI
Touku 30py. Lle Takoxx cnpusTHME ONTUMI3alii BUTpaT, OCOOJIMBO B yMOBax BKpall HEBU3HAYHOTO
iH(hOpMAIIHOTO CepeIoBHIIIA, SIKE MepedyBae y KPU30BOMY CTaHi, OCKLIBKH JTO3BOJIMThH 3allpOrpaMyBaTh
Ta mepeAdauuTH OKpeMi peakuii. BigTrak, 3HU3ATbCS TpaH3aKUilHI BUTPATH, 3aBASIKH YOMY PECYPCH MOXKHA
Oyze cipsIMOBYBAaTH Ha iHIII cepH Ta ramysi.

OTxe, colliaabHHUI KamiTajd € BaXJIMBOK CKJIAI0BOK Y (YHKIIIOHYBaHHI IPOMaAChKUX pyXiB XXI
CTONITTA. JlaHWH KOHIIENT BapTO PO3TIANATH BOIHOYAC HA IHAWBIAYATHbHOMY 1 KOJEKTHUBHOMY PiBHSX,
NPUYOMY OCTaHHIA € OCOOJIMBO aKTyalbHUM Ui JOCTIIKCHHS TPOMaJChbKUX pyxiB. B ymoBax, komu
MTOTJIHOTIOETHCSL PO3KOJT MK BIIAIOI0 Ta HAPOJOM, 3POCTAHHS COIIAIPHOTO KamiTaly € MUIIXOM M0
KOHCEHCYCY y cycmiibeTBi. OcoOuBy yBary ciig npuminuta GR4niaposginam sk ocoOnuBid ¢opmi
3aXHCTy IHTEpPECIiB COLIaJbHUX TPYN y BiIHOCHHAX 3 JEp>KaBHOIO BIAJOI0, BTIM, B YKpaiHi CTBOpPEHHS
TaKUX CTPYKTYp € CIPaBoi0 MaiOyTHHOro. OCOOMUBICTIO PYHKI[IOHYBaHHS TPOMaJICEKUX PYXiB CHOTOAHI €
MacoBe 1 CHCTEMaTHYHE BUKOPUCTAaHHS HUMH iHTEPHET-TEXHOJIOTIH, IO CHPHSIE 3POCTAHHIO COIIaIbHOTO
Kamitary. [lepcnekTHBH MOganbIInX AOCTIHKEHh BOATaeMo, TO-TIepIle, Y MOCHIKEeHHI Mepexi [HTepHeT
K 1HCTPYMEHTY 3allydyeHHS TPOMAAsSH A0 TisUIBHOCTI TPOMAJICBKMX pyXiB, MO-ApYyre, y BHBYCHHI
TpaHCcHOPMaLIHHOTO MOTEHIlialy TPOMAJIChKUX PYXiB Ha BITYM3HSIHUX TePEHAX B YMOBaX JIEMOKPATHIHOI'O
TPaH3UTY.
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PRISON INSPECTIONS IN THE LIGHT OF FURTHER
PENITENTIARY REFORM IN UKRAINE

The article is focused on the problem of establishing prison inspections in Ukraine according to
recommendations of the European Prison Rules and other international prison standards. This
problem becomes topical due to the future constitutional reforms in Ukraine concerned with
reforming of the Prosecution Service of Ukraine where the Prosecution Service of Ukraine will be
deprived of its function of supervision over legality for execution of the judicial decisions in
Criminal cases. The article pays attention to different actors which are responsible for or
involved in monitoring of conditions for prisoners. A special attention is also paid to distinctions
between independent monitoring and governmental inspections. Conclusions are focused on the
leading role of the Ministry of Justice of Ukraine in establishing external prison inspections.

Key words: Prison inspections, European Prison Rules, rights of prisoners, prosecution service of
Ukraine

Introduction

Prison inspections occupy a special place in steofi actors, which are responsible for protection
of human rights and guaranteeing normal conditafrimprisonment.

Nowadays, it is hard to imagine an European statBowt well-developed system of prison
inspections that deals as a part of the Nationavdhtive Mechanism. In the majority of the European
countries prison inspections (inspectorates) isyadomponent of the protection of prisoners' rights

It sounds very surprising to say but Ukraine hasgtidl established its own national system of
externalinspections, which are strongly recommended byEilm@pean Prison Rules.

The first steps in this direction were taken by Breject of the Council of Europe focused on
further support of penitentiary reform in Ukraimghich was opened in July 2015. The ethos of thigelet
of the Council of Europe is a shift from a puniticea rehabilitative approach. The overall objeztis to
strengthen the observation of human rights and atilaw in treatment of prisoners in Ukraine withot
specific objectives: a) improved rehabilitative egach in prison regimes in line with European stadd;

b) enhanced procedures and practices for interrsrpinspections and handling of prisoners compsai

At the beginning of presenting the problems conegrwith prison inspections in Ukraine, we
should have a brief look at the international séadd in this sphere.

Talking about the international standards of prismpections we should mention the Standard
Minimum Rules for the Treatment of Prisoners (1955)

According to Rule 55 of the Standard Minimum Rutasthe Treatment of Prisoners, there shall be
a regular inspection of penal institutions and sexby qualified and experienced inspectors apediby
a competent authority. Their task shall be in palér to ensure that these institutions are adteired in
accordance with existing laws and regulations aitkl a/view to bringing about the objectives of pesmad
correctional services.

As far as the European standards are concernedhagd mention the European Prison Rules
(2006).

Part VI of the European Prison Rules contains giows about governmental inspection and
independent monitoring. Governmental inspection amependent monitoring should be seen as two
pillars of the improving the ‘prison health’ andofecting the prisoners’ rights in the light of cemporary
international standards in the penitentiary system.

According to the Rule 92 (Governmental inspectigm)sons shall be inspected regularly by a
governmental agency in order to assess whetherafgegdministered in accordance with the requirésnen
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of national and international law, and the provisiof these rules.

According to the Rule 93 (Independent monitorintgg conditions of detention and the treatment
of prisoners shall be monitored by an independentylor bodies whose findings shall be made public.
Such independent monitoring body or bodies shaléeibeouraged to co-operate with those international
agencies that are legally entitled to visit prisons

Here we must make a clear and very important ditstin betweerinspectionof prisons made by
governmental agencies that are responsible foctaféeand purposeful spending of the allocated kbtdg
andmonitoringof conditions of detention and treatment of presgrby an independent body.

The European Prison Rules make a special noteisrdittinction. This distinction will be very
important for our further analysis of the penitangilandscape in Ukraine.

Having pointed at the international standards fgor inspections, we must have a brief look at the
system of state bodies and non-governmental aotésfgonsible for (or involved in) activities concedn
with human rights protection in penitentiary esstithents in Ukraine.

According to the national legislation, the pillafsthe contemporary Ukrainian “legality providing
system” are:

1) Prosecution Service of Ukraine;

2) different departments of internal control of B&ate Penitentiary Service of Ukraine (including
the Department of Internal Audit, the Departmen&eturity, the Department of Control and Regime and
other Departments of the State Penitentiary Senfi¢ékraine);

3) supervisory committees;

4) the Ukrainian Parliament Commissioner for Humanh&gfthe Ombudsman);

5) the Ministry of Justice of Ukraine, its bodiasdaother actors established by the Ministry of
Justice of Ukraine (the Committee on State Prisolicy of the Ministry of Justice of Ukraine, mobile
groups of the Committee on State Prison Policyhefiinistry of Justice of Ukraine).

Prosecution Service

Let us start with the Prosecution Service, whidtoading to the old-fashioned Soviet tradition,
occupies a special place within the system of cbwotrer ‘legality’ in the Ukrainian prison estaliiiments.

One of the Prosecution Service’s functions is ‘suig@on over the legality during execution of the
judicial decisions on criminal cases’. This funatieceives a lot of criticism from many actors,liling
international and European prison experts.

For example, in 1996, when the prison system wé®rslinated to the Ministry of Interior of
Ukraine (so called the state Department for Exeoutf Sentences), the European prison experts cteutlu
the first full review of the Ukrainian prison syste

Having analyzed the Ukrainian prison system, theogean prison experts strongly recommended
abolishing the supervisory function of Prosecutiervice of Ukraine and delegating this functiorthe
special governmental inspection.

Their recommendations were the next: “As soon asues are available, Ukraine should create
the inspection body which will be coordinated wiitle central level. This body should be independeuit
have the regional groups including the prison syséxperienced workers, representatives of other civ
society organizations, including NGOs. Then Ukramngovernment should abolish the inspection funstio
of prosecutors”.

As we could see, these recommendations have notdtldmplemented yet. At the same time, in
the light of future constitutional reforms in Uknai such recommendations become more and moreltopica

During my visits to the pilot prisons with otherpexts of the Council of Europe within the Project
“Further Support for the Penitentiary Reform in bike”, | asked different prison officers a standard
guestion concerning the effectiveness, efficienuy aecessity of the prosecutorial supervision. sgal) |
received negative or very negative evaluation ef phosecutors’ activities in prisons from the psiof
effectiveness an efficiency. Complains of prisoficefs were concerned mostly with too formalistigles
of the prosecutorial inspections and with “overttoli style of the prosecutorial supervision.

Unfortunately, many Ukrainian prison officers shaoeh a point of view. Very often prosecutorial
inspections instead of real improving situatiorpiitsons lead to punishing a particular prison effior a
group of prison officers even for minor violatiookthe Criminal-Executive Code and Internal Rules f
Criminal-Executive Establishments, even taking iabzount not sufficient grounds for these discguyn
punishments.

Generally speaking, prosecutorial supervision hamymdisadvantages which in the Ukrainian
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realities:

1) focused purely on ‘legality’ and formal aspeatshe prison life;

2) concerned mostly with individual complaints:

3) aimed at processes, not at “standards”, “besitiges”, “expectations” and “results”;

4) does not deal with policies and strategies:

5) does not reflects “four tests of prison health”.

On the other hand, today the Prosecution ServicdJkiiine wants to leave this piece of
responsibility by its own initiative. The ProseautiService wants to be involved more in pure crahin
process issues, not in issues of execution ofdhes decisions.

A special note should be made concerning the Putisec Service’'s functions in the light of
changes to the Ukrainian Constitution.

According to draft changes to the Constitution drdine, the Prosecution Service will not have
such a function of the supervision over legalitypegnitentiary institutions. It is expected that thblic
prosecutor’s office shall function with the poweifs 1) public prosecution in the court; 2) organgiand
procedurally directing during pre-trial investigati deciding other matters in criminal proceedifnys
accordance with the law, supervising undercoveraijmns of law enforcement agencies; 3) represgntin
interests of the State in the court in excepti@aaks and under procedure prescribed by law.

Therefore, we can expect that the function of stipiem over penitentiary establishments will be
abolished according to the European standardsesmimmendations.

Consequently, the question of establishing thepgaddent governmental prison inspection will be
more than actual one.

Internal control

It is obvious thatinternal inspections conducted by the different departmeofighe State
Penitentiary service of Ukraine play a very impottale in human rights protection of rights ofqamers.

On the other hand, the international standardsmmewnd that prison inspections should be
conducted also by andependenbody.

Structural parts of the State Penitentiary Serefdgkraine can hardly satisfy with these demands.

Supervisory committees

Supervisory committees are established in evegoprby the local self-governments. They assist
the prison administrations in offender rehabilgatand other issues.

The supervisory committees deal mostly with indiriticases. At the same time, the supervisory
committees have very important powers during execuwf punishments.

For example, in accordance with assigned task®rgigory commissions have powers to approve
resolutions of a prison director to change the tmw$ of detention of a prisoner within a partiul
correctional facility if the a prison director nsetb make these conditions harsher taking into watdco
behavior of an offender.

Supervisory commissions have also powers to appappécations of a prison director concerning
transferring of prisoners to another prison withigher level of security.

They also have very abstract and general tasksdisteng prison administration in rehabilitation
issues.

The Ombudsman. National Preventive Mechanism

According to the Ukrainian legislatiothe Ukrainian Parliament Commissioner for Humanhi&g
(the Ombudsman) considers complaints regardingtioaka arising between the applicant and state
authorities, local governments and their officiatsl officers. Parliamentary control is to protéw tights
and freedoms of the applicants, proclaimed by thlmns@tution of Ukraine, laws of Ukraine and
international treaties of Ukraine.

The Ombudsman’s Reports concerning situation inpédces of deprivation of freedom are
published more or less regularly.

In 2014, representatives of the National Preveritteghanism visited 25 prisons of different types.
The last Ombudsman'’s report (2015) was also focaosedifferent examples of tortures and other foahs
bad treatment that were found by the officers ef@mbudsmen’s Office in different public bodies.

For example, according to the Ombudsman’s reguetfdllowing examples of tortures were found
in the Ukrainian penal institutions in 2014:

- beating on various body parts without visible&s;

- sprinkling salt in wounds in the case of selfrhar
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- public humiliation by forcing to exercise extrdorary cleaning common areas and bathrooms;

- rigid fixation of handcuffs;

- rough or inhuman treatment of the detainees aisdners by prison officers;

- unjustified restrictions not provided for by laand abuse of security measures on prisoners and
prisoners;

- negative practice of attracting prisoners to waskociated with controlling the behavior of other
prisoners;

- unjustified transfer from one institution to anet, disciplining, limiting television viewing;

- bias official investigations, the inability to tlin legal advice and breach of sending requests,
which leads to the inability to appeal againstawiof the prsion administration.

In 2014, taking into account different violation fmiman rights in prisons, the Ombudsman issues
requests (submissions) on removing these grosstminol of fundamental rights and freedoms in the
JuvenileKurazhColony, violation of rights and freedoms of persserving sentences in tliemnivPrison
Ne100 and the violation of constitutional rights ohwicts serving sentences in tBerdychivPrisonNe70.

Unfortunately, the texts of these reports (subrarssi are not available for the researcher of the
web site of the Ombudsman. Consequently, the mwadi the State Penitentiary Service of Ukraine on
these reports is also unknown.

No doubt that the Ombudsman and its mechanisms@ewkcies play a crucial role in human rights
protection and prevention of tortures in prisons.

At the same time we have to point at the followjimgblems:

1) attention of the Ombudsman is focused on hugjeoh possible violations of human rights in
absolutelydifferent areasand public bodies across Ukraine with a focushenprevention of tortures;

2) the Ombudsman'’s reports are focused on kewgd list of violationsof all rights proclaimed in
the European Convention of Human Rights:

3) as far asprisons are concerned, attention of the Ombudsman is &mtuexclusively on
prevention of tortures and other forms of bad tneat not on standards and the best practices;

4) even taking into account that the Ombudsman Ipaveers to review any prisons, these checks
are mostly the result of complaints of prisonetirt relatives and information from other sources.
Therefore, it could be seen only as a form of titeependent monitoring;

5) we can stress that the European Prison Rulesnreend establishing independent governmental
prison inspection which should act permanently asgularly. At the same time, different monitoring
groups of the National Preventive Mechanism in ligare representatives of the society and couith&o
seen amspectionsn the meaning of the Prison Rules.

The Ministry of Justice

According to the Ukrainian legislation, the Ministof Justice is officially defined as a central
governmental body thahapesational prison (correctional) policy.

The State Penitentiary Service of Ukraine is defjne its turn, as a central governmental body that
implementgational prison (correctional) policy which is pled by the Ministry of Justice.

Therefore, it would be logically to presume thdsgn inspection could be established as structural
part of the Ministry of Justice as a body respdeditr shapingnational prison (correctional) policy.

It is surprising but the Regulation on the MinistfyJustice of UkraineNe 228, adopted on July 2,
2014) does not contain any provisions concernirg ritie of the Ministry of Justice in shaping the
Ukrainian national prison policy, evaluating thestygrison practices and issues of prison inspection

In general, it could be said that the Ministry abtice of Ukraine avoids it direct responsibilities
concerned with shaping the national prison poliog,aconsequently, evaluating the results of thiscpo
for a particular period.

At the same time, the Ministry of Justice took sateps towards establishing external mechanisms

In 2014, it established @ommittee on State Prison Poljoyhich could be seen as an advisory
body, attached to the Ministry of Justice.

At the first glance, this Committee can be presgmte a prison inspection as it is noted in the
European Prison Rules. For example, it can demacdrdents for review, invite experts and different
specialist for evaluation prison life in differeptisons etc. On the other hand, it is obviousliyt tine
Committee on State Prison Policy can hardly be seea real prison inspection because of absence of
inspection powers.

The Committee on State Prison Policy has a righastablishmobile groupswhich can be seen
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more or less as independent inspections with solasons and notes. These exclusions and notes are

1) members of these mobile grousnotdo their tasks on regular basis;

2) members of these mobile groups are mosfficers from the State Penitentiary Service of
Ukrainewith involvement of NGOs;

3) there could biack of independende activities of the mobile groups;

4) their activities are concerned wittdividual complaints

5) their activities are mostly focused in the irtigegtions of some kind negative events (tortures,
other human rights violation) rather than on theetteping recommendations and shaping the bestipeact
(including new forms and methods of offender relitaltion).

In other words, the mobile groups of the CommitteeState Prison Policy are mostly the form of
ad hocreaction of the Ministry of Justice of Ukraine complaints on tortures and other harsh violation of
human rights but not independent regular inspestion

Conclusions and recommendations

Contemporary Ukrainian penal landscape shows therale of the prison inspections in Ukraine in
the form as it is recommended by the European iPiades.

In fact, the Ukrainian governmental structure does have a special independeptison
inspection which can evaluate to which extent prisonersti@a@ted in accordance with international norms
and that prisons are operated to best standards.

From the list of all actors, which are involved sacuring the prisoners rights, the Ombudsman,
supervisory committees and different mobile groangsdifferent forms oihdependent monitoring

Shaping prison (correctional) policy and implemegtthe best methods of offender rehabilitation
should notbe artificially narrowed to preventing tortures\lrtheless, the main attention of all public and
not-public actors is mostly focused mainly on preian of bad treatment.

This problem should be defined as one the mairesysroblems of the Ukrainian prison system.

Internal inspections of the State Penitentiary Berof Ukraine cannot be seen as an example of
the inspection that is recommended by the Europ¥eon Rules taking into account the absence of the
independence and scope of their tasks, which astlynmoncerned with checking whether prison offgcer
comply with formal legal norms rather that satigfith international standards.

It is obvious that the methods of offender reh#diitbn could be restricted in terms of the Criminal
Executive Code of Ukraine and Internal Prison Ruldsrefore, the approach that characterizes &esvi
of theinternal inspection of the State Penitentiary Service ofdife and prosecutorial supervision of the
Prosecution Service of Ukraine automatically ledaisthe extreme formalization of the rehabilitation
concept and deprives it the perspectives for furdeselopment.

The Prosecution Service of Ukraine should be deprinf the function of Supervising the legality
during execution of sentences in criminal cas$exause of the extremely formal nature of thespcatorial
supervision and focusing attention purely on preesgiot on outcomes. There are some perspectives that
such a reform will be implemented soon.

Therefore, a question will be concerning the egthlrlg the permanermrison inspectionsvithin
theMinistry of Justice of Ukraine

They could be established on the basis of the Cesiam on State Prison Policy of the Ministry of
Justicewithoutdominant role of the prison officials from the tt®enitentiary Service of Ukraine.

Proposed Prison Inspection of the Ministry of Jgstf Ukraine should not deal with individual
complaints of prisoners.

It should deal only with strategies, policies amternational standards and evaluate the
effectiveness and efficiency of particular prisoaligies, practices and programmers after inspecting
concrete prisons according to developed plans.

The results of these inspections should be regujaublished on the official web sites of the
Ministry of Justice of Ukraine and the State Partitey Service of Ukraine for sharing the exampléthe
best practices.

These inspections shoutt be punitive by nature as, for example, the conteany prosecutorial
inspections.

Taking into account that the Ministry of Justice Wkraine is responsible for national prison
(correctional) policy, the Ministry of Justice oktaine should have a statutory obligation to aralye
results of all prison inspections and shape natistendards related to therison health, methods of
offender rehabilitation and safer prison environmen
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PROBLEMS IN LEGAL REGULATION
OF TERMINATION OF PRINT MEDIA

The article provides legal and scientific study of termination of print media in Ukraine. It
performs complex analysis of information legislation and judicial practice in this area. The paper
reveals peculiarities to invalidate the state registration certificate of print media. It analyzes
liguidation of legal entity-founder of print media as a ground for termination of its activity and
correlation between the concepts "decision on cessation of publication", "decision on
termination of print media" and "decision on invalidation of the state registration certificate of
print media". The author proposes own approach for classification of termination of print media
activity based on legal grounds for such termination. The author proposes amendments to
current legislation in the area of termination of print media.

Key words: termination of print media, information activities of print media, print media,
invalidation of the certificate, cessation of publication, classification, amendments to legislation.

Formulation of the problem. Print media are one of the main means of formadiueh distribution
of mass information. Establishment of print mednd &s information activity is implementation ofyht
for freedom of thought and speech. Termination aifvidy is one of the stages in functioning of prin
media, but current legislation in this area corgannumber of flaws, which complicate its interatien
and enforcement of information law.

Level of exploration. Specific issues about legal regulation of printdraewere studied by
K.l. Beliakov, L.I. Bilovus, V.M. Bryzhko, Yu.P. Bylo, S.E. Demskyi, A.l. Maruschak, A.V. Oliynyk,
E.V. Nesterenko, A.N. Novytskyi, T. Shevchenko,.\Bhpak, T.V. Chubaruk, V.S. Tsymbaliuk and others.
But nowadays comprehensive legal studies on stafistration and termination of print media were not
provided.

Relevanceof the research is also supported by the fact éxating legislation in this area is
obsolete and does not meet modern requirementginiains a number of provisions which determine
variable law enforcement and some terminologicstrdipancies. Thereforne purposeof the article is to
study legal regulation of termination of print m&dand accomplishment of this purpose implies zabn
of the followingtasks to analyze legal framework on termination of privedia; to research legal basis for
recognizing state registration certificate invaltd; analyze correlation between concepts "decision
cessation of publication”, "decision on terminatadrprint media" and "decision on invalidation bétstate
registration certificate of print media"; to stuthrmination of print media as a result of liquidatiof a
legal entity-founder; to provide suggestions fopioving current legislation and the author's classion
of termination of print media activity based ondegrounds for such termination.

Presentation of the basic materialRegistering body (The Ministry of Justice of Ukra@) upon
written notice of a founder (co-founders), agreeith wditorial office, or a court decision on term@iion of
print media decides to invalidate the certificatestate registration

Imperfections in legal regulation concerning inglation of the state registration certificate may be
explained by the fact that a decision of a founderfounders) about termination of print media does
bind them to appeal to registering body to recaglie state registration certificate invalid. Thihg, Law
of Ukraine "On Print Media (Press) in Ukraih¢hereinafter - the Law) entitles the founder (oarfder) to
decide on the appropriateness of such action. @ensg that this requires, firstly, making a spewigtten
request to registering authority with a packagedetuments and wait for a month for a decision; and
secondly, to return invalidated certificate of staiegistration back, within ten days from the date

! IIpo 3ameeposicenns Ilonosicennsn npo oepaicaghy peccmpayiio OpyKosanux 3acobie mMacosoi ingopmayii 6
Yxpaini ma IHonoowcennss npo oeparcasny peccmpayiro inghopmayivinux azenmema sk cyo'ckmis
ingopmayitinoi disnvrocmi 2006 (MinictepctBo roctuii Ykpaiuu). Ogiyiinuil sichux Yrpainu, 9, 151.

2 3akon npo dpykosani 3acobu macoeoi ingpopmayii (npecy) 6 Vipaini 1992(Bepxosna Pana Yxpainm).
Binomocti Bepxoeroi Paou Yxpainu, 1, 1.
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notification, it seems logical to assume that thisr@ow a large number of decisions of founder (co-
founders) on termination of print periodicals, whatill have valid certificates of state regisiati

But if this assumption is correct that begets a mpewablem, and it is not only about erroneous
impressions of statistical data about the numbeegistered print media, what intrinsically is jligiation
of the number of people who used the right to distalprint media, but it is about reasons for rafua
registration of print media, one of which is théséence of print media with the same title. Theegtion is
editions in different languages. In practice theynsause a problem for a founder (co-foundershtmse a
title for print media, and also indefinitely propmoundation of print media in case of repeatedsais on
a such ground. There is a possibility to preveatl#ist situation by checking a title in the StatgiRter of
print media and news agencies as subjects of irfom activity (hereinafter - the State Registdn)t
absence of legal tools for invalidation of registna certificate of print media without a court dgon on
cessation of publication of edition or without weit notification of a founder (co-founders) aboegsation
of publication, may create completely objective stoaints for registration of print media with a iable,
relevant, compelling title, since there is a presiy issued certificate of state registration ahpmedia
with the same title.

Lviv Administrative Court of Appeal in its decisi@f 16 February in the cad® 25279/10 statéd
that laws and regulations governing activities efdia in Ukraine do not provide abolishment of diedie
on registration of print media. Therefore, as thaintiff requested to cancel the certificate oftasta
registration of print media, choosing by this pobiten not provided by law, in this case, the pldist
claims should be rejected.

Based on these conclusions, it seems reasonaslggest the next amendments to legislation:

1) to fix an obligation of founders (co-founders) tdbmit to the registering body a written
notice about a decision to cease publication aftpriedia in order to acknowledge the state regisira
certificate of such print media invalid during asilic period, as, for example, one month fromdha& of
that decision of founders (co-founders);

2) to establish administrative responsibility for @tibn of this obligation;

3) to entitle a founder (co-founders) to take decisiabout temporary termination of print
media up to 1 year with the right of one-time prgation for the same period, and in the case of non
publication after expiration of such prolongatianablige a founder (co-founders) to take decisibau
termination of print media with simultaneous nafiion of the registering body;

4) to simplify procedures for such notification, implenting e-government opportunities; as
far as a founder (co-founders) only notify registgroody about a decision, but not asks for pernoms®
terminate releases, therefore it is inapproprigteo submit expanded package of documents; b) fbava
month from the date of notification of a foundeo-founders) for a decision, and then wait for sdime
to get this message; c) to return invalidated fieaite of state registration back, within ten d&ysn the
date of natification. Simplified procedure shoulebyide one-time submission of a copy of a decigimn
cease publication of print media approved by a deur(co-founders) and original of the state regt&in
certificate of print media, and also duty of thgiséering body immediately to make appropriate gearo
the State Register after obtaining such documemdst@ provide legal conclusions on recognition loé t
certificate invalid.

Implementation of these changes will help to ensueaight to establish print media.

Let's critically analyze article 19 of the Law, acding to which a decision about cessation of
publication may be appealed by a founder (co-fots)d@ a court. But a decision to cease publication
taken either by a founder (co-founders) or by artcatnen abuse of freedom of press or liquidatiora of
legal entity-founder of media takes place.

Hence, we conclude that according to legislatiie aufounder (co-founders) should have been
suing himself (to appeal against its own decisinrc@ssation of publication instead of its restorgti what
is illogical, or to appeal against appropriate tal@cision.

However, in the article 19 of the Law legislatohvmusly, implies that this appeal relates to
invalidation of registration certificate of printeadia by registering body. Recognition of registrati

Y Cnpasa npo cracysanns ceidoymea npo deparcasny peccmpayiio Opykosarnozo 3acoby macosoi inpopmayii 3a
Nn03060M MOBAPUCMBA 3 0OMedHceHO0I0 8iOnosioanvHicmio «Budasnuuuti dim «OI'O» 0o Ionosnozo
VIPAGNIHHS 3 NUMAHb GHYMPIWHbLOI nonimuxu ma ingpopmayii Pienencokoi obnacuoi depoicasnol
aominicmpayii, I'onosnozo ynpasninus iocmuyii' y Pienencoxiii oonacmi (yxeana), Ne 25279/10JJAAC 2012.
<http://www.reyestr.court. gov.ua/Review/219740626815, September, 06).
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certificate invalid is exercised upon written netiof a founder (co-founders) agreed with editooféice,

about cessation of print media, or by a court deci®n cessation of publication. Again, a foundaw-(
founders) should not appeal against actions ostegng body undertaken on the basis of writteticeabf

the same founder (co-founders).

Thus, it is logical to establish that a founder-feonders) have the right to appeal to court agains
invalidation of the registration certificate, exiead by registering body on the basis of a couttsiten on
cessation of publication.

To prevent inconsistent interpretation and enfoenof the concept of "the right to appeal against
a decision on cessation of publication of print ra&énd "the right to appeal against recognitionaof
certificate invalid" we propose the following amemehts for the Law of Ukraine "On Print Media (P)ess
in Ukraine":

Part one of Article 19 shall read as follows:

"A refusal on state registration of print mediavaslation of established order of state registratio
prescribed by Article 13 of this Law and recogmitiof a certificate invalid may be appealed by anfier
(co-founders) in a court".

Analysis of the Law of Ukraine "On Print Media (Bsg in Ukraine" and the Regulation on state
registration of print media in Ukraine (hereinaftethe Regulation) showed that legislation usesger
"decision on termination of print media”, but doest explain how it correlates with the conceptsthé
decision cessation of publication of media" ana 'tlecision to recognize registration certificatealid".

In particular, a decision on termination of prinédia is referred to in subparagraph 3, paragraph
2.8, chapter 2 of the Regulation, in paragraphaBt p of the article 15 and in the article 19 o ttaw.
These norms enshrine:

1) the reason for denial of state registration: ifagplication is submitted before the end of a
year from a date when decision to terminate priedia entered into force;
2) compensation for losses caused to a founder (awdfm), including lost profits, due to

cancellation of a court decision on terminatiompit media.

Release of print media is carried out after itsestagistration, that is print media is createeraft
entering of relevant data to the State RegisteraBglogy with Ukrainian legislation on terminatioha
legal entity, we may assume that termination of print mediahis fact of inclusion of data about
recognition of certificates invalid or void intogtstate Register.

Also, we consider it incorrect to use concepts aloeutain “decisions” of a registering body on
recognition of registration certificate invalid weid, or in general - decisions on termination ohpmedia.

In particular, the government body that carries state registration (re-registration) of print massdia
does not decide whether to recognize a registratetificate invalid or not, because it automatical
recognizes the certificate void in case of violatal one year period to publish the first circudatiof print
media; it automatically recognizes the certificatealid on the basis of a court decision on cesgatif
publication; as well as the law does not providegistering body with a necessity of voluntary @ to
recognize registration certificate invalid if a faer (co-founders) submitted written notice agresith
editorial office on cessation of publication.

Thus, the District Administrative Court of Kyiv iits decision of 23 November 2010@ 2a-
16019/10/2670 notes that paragraph 2 of the aritilef the Law contains imperative rule of directien,
if a founder (co-founders) do not start publicatiainprint media within one year since receiving the
certificate (without good reason), issued certthoaf registration loses validity.

That is, in this case the legislator prescribeaw@omatic reason to invalidate the certificatedanec
of non-publication of print media within one yeance receiving the certificate

Certain volitional decisions of the registering h@dle needed at a stage of state registration when
authorizes a decision of a founder (co-founder¢)o wlecided to exercise their right to establishtpri
media. Only on exhaustive list of legal groundsrégistering body refuses to authorize this denidiut a
refusal must be motivated, and consideration oh &ase is accompanied by a comprehensive assessment
of legislation and specific circumstances. Accogdio paragraph 6.1 chapter 6 of the Regulationcisita

! [usinonuii Kooexe Yipainu 2003(Bepxosua Paga Ypainu). Oiyitinuii éichux Yipainu, 11, 7.

2 Cnpasa npo crkacyeanHs Hakazy ma 30008’ sa3anHs euunumu 0ii 3a nozogom TOB «Budasnuuuti [im
VYxpaincokuii Meodia Xondine» 3a yuacmiwo TOB «Meoia [Ipinm» 0o Minicmepcmesa iocmuyii
VYrpainu (nocmanosa), Ne 2a-16019/10/26700ACK 2010. <http://www.reyestr.court.gov.ua/Review/
12575160> (2015, September, 06).
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on state registration, a refusal of state registmatr suspension of application considerationosuinented
by registering body with an order and legal coriclus

We consider reasonable a proposal to fix the rajha founder (co-founders) to restore a state
registration certificate within one year afteriitgalidation. In case of simultaneous submissioa ofquest
to restore a state registration certificate andiegon for state registration of print media witie same
title, the right to restore a state registratiortifieate should be considered preferred. Duririg ttear after
invalidation of a state registration certificateaing to paragraph 3, part 1 of the article 15hef Law a
reason for refusal of state registration of primtda is in force.

As we have already identified in part 1, articledf®he Law legislator actually gives a founder-(co
founders) the right to appeal to court againstlidasion of the state registration certificate, imot a right
to appeal against a decision on cessation of pathit.

Thus, provisions of the Law on compensation forséss caused to a founder (co-founders),
including lost profits, due to cancellation of audodecision on termination of print media, means
compensation for losses due to cancellation of wtodecision on cessation of publication, which was
accepted by a court based on violations of requargsof article 3 of the Law.

We may assume that liquidation of a legal entityrider, regardless of type of liquidation,
automatically spurs liquidation commission to notifourt about liquidation of a legal entity-foundafr
print media; on this basis, according to part Znicle 18 of the Law, the court decides to ternenarint
media. In case of reorganization (merger, joinggparation, transformation) of a legal entity-foemdther
legal procedures, involving transition of rightsdapbligations of a legal entity to a legal succesaoe
applicable.

Ukrainian legislation does not define how to sdlve problem when co-founder of print media is a
liquidating legal entity. Let's assume that in suese a legal entity, liquidating by a joint deafsiof all
co-founders, secedes from co-founders of print emefccording to article 20 of the Law and paragesaph
3.1-3.3 of the Regulation such a decision is foizedl by an agreement between co-founders, and
changing composition of co-founders involves rasggtion and receiving a new registration cerdifec of
print media.

Thus, termination of print media is recognitiontloé state registration certificate of print media t
be invalid and entering of relevant data to théeSRegister. Based on these implications we magsifia
termination of print media based on legal grourtdsstich termination:

1) voluntary termination of print media, which is gad out by registering body upon written
notice of a founder (co-founders) agreed with ttiéoeial office;
2) forced termination of print media, which is carrimat by registering body based on a court

decision due to violations by print media of thiécée 3 of the Law of Ukraine "On Print Media (Psgé
Ukraine";

3) termination of print media conditioned by legisteij which is made by registering body on
the basis ofa) a court decision following liquidation of a legahtity-founder of print media; b) non-
publication without good reason of print media wittone year since receiving the state registration
certificate to start an edition.

In the absence of specified legal grounds from llgmsition print media will be regarded as
operating, because according to paragraph 2.1BeoRegulation the registration certificate of pnmdia
has unlimited duration.

It should also be noted the actual termination whtpmedia by a decision of a founder (co-
founders) on cessation of publication without fallog notification of the registering body. The daoh of
a founder (co-founders) on cessation of publicatioas not entail legal termination of print medigich
should be implemented by registering authority $8uing a legal conclusion and order on recognibion
the registration certificate of print media invaligith the following relevant amendments to StatgiRter.
Therefore, such a decision can not be consideré¢eriasnation of print media from a legal point aéw.
Ukrainian legislation does not establish an obiarabf a founder (co-founders) to inform the registg
body about a decision on termination of print media

Termination of print media conditioned by legistaii which is made by registering body on the
basis of non-publication without good reason ohiprnedia within one year since receiving the state
registration certificate to start an edition, igukated by the article 16 of the Law and paragr&hh3 and
6.1 of the Regulation.

A founder (co-founders) reserves the right to gtatilishing print media within one year since the

164



date of receiving the certificate. In case of nmgsthis term without good reason issued certificaite
registration loses validity. According to part 4tbg article 1 of the Law print media is considetede
issued when it signed up for publication and pdntéth any circulation. Spheres for distribution pfnt
media are not restricted.

Resolution of the Cabinet of Ministers of Ukrair@ri'the order for delivery of mandatory copies of
documents" from 05.10.200® 608 defines beneficiaries of compulsory free copieblkifainian editions,
according to which, for instance, The National bityr named after V.I. Vernadskyi, The National
Parliamentary Library, The Book Chamber are subjeéctreceive mandatory copies of all books in all
languages, published in Ukraine, including smattuation editions (under 100 copies).

From legal point of view print media, which waseated only once, but during the first year after
obtaining the registration certificate will be demras not stopping its activity.

This conclusion is confirmed by the ruling of thepSeme Administrative Court of Ukraine from
March 12, 2013\e K/9991/36938/11. The Court determined that the ridttan the National Library of
Ukraine named after V.l. Vernadsky from 18.02.208%87/146 and a letter from state scientific insitant
"The Book Chamber of Ukraine named after lvan Fodrfkom 09.02.200Ne 85/05 confirmed that the
latter received the newspaper "Osnova" of a pricampany "Creative association "World", including a
copy of issue\el for 1994. Thus, a founder of the newspaper "Oahetarted edition of print media, and
therefore there are no grounds to invalidate thistetion certificate of this print mass media

Conclusions. Current Ukrainian legislation on termination ofirpr media needs profound
improvement. In order to eliminate these disadvgegdhe author proposed:

1) to fix an obligation of a founder (co-foundets)submit to the registering authority a written
notice about a decision on cessation of publicatbmprint media, to simplify the procedure for such
submission and to establish administrative respditgifor violation of this obligation;

2) to entitle a founder (co-founders) to take deais about temporary termination of print media
up to 1 year,

3) to fix the right of a founder (co-founders) &store a state registration certificate of printdiag

4) to amend the article 19 of the Law of Ukrainer"Bxint Media (Press) in Ukraine" with the right
of a founder (co-founders) to appeal to court agfamvalidation of the state registration certifesabut not
a right to appeal against a decision on cessafipaldication.

It was concluded that: 1) the registering authaditgs not take volitional decisions on termination
of print media, and the legislation provides maondatules of direct action for recognition of cédates
invalid or void; 2) liquidation of a legal entitpdinder of print media automatically spurs liquidati
commission to notify registering body about liquida of a legal person-founder of print media.

It was proposed to classify termination of printdiaebased on legal grounds for such termination
as following: 1) voluntary termination of print mead?2) forced termination of print media; 3) ter@iion
of print media conditioned by legislation.
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HOPMATHUBHO-ITPABOBA CKJIIA/IOBA MEXAHI3MY
INEPEJAYI KOCMIYHHUX OB’ €EKTIB B IIIOTEKY

Viktoriia Rybachok, PhD in Law
PC «Ryzhyi’s Law Bureau», Ukraine

REGULATORY COMPONENT IN THE MECHANISM
OF TRANSFER OF SPACE OBJECTS IN THE MORTGAGE

The issue of mortgage on such specific object, as a space object, is of continuing relevance
nowadays.

This issue is considered by the study and analysis of correlation between norms of civil
legislation with mortgage legislation and regulations on space activities, as well as by examining
the value of state registration of space vehicles in Ukraine at the conclusion of mortgage
agreements.

The attention is focused on peculiarities of legal status of a space object at the level of current
legislation of Ukraine, identificative attributes of a space object as the subject of a mortgage
agreement, the subject structure of participants of mortgage legal relations with the intention to
transmit/receive space object in a mortgage, and the difficulties encountered during the transfer
of a space object in a mortgage by conclusion of a mortgage agreement.

Key words: mortgage, mortgage agreement, space object, space vehicle, registration of space
vehicles.

3 npuitasarram LlusineHoro konekcy Ykpainu' ta 3akony Ykpainu «IIpo imoTexy»’ po3mouaBcs
HOBHMH eTam CTaHOBJICHHS MEXaHi3My Iepeiadi KOCMIYHMX 00 €KTIB B iMOTEKYy, OCKUIBKM came i
HOPMATHBHI aKTH BCTAHOBHWJIH, IIIO 3aCTaBa KOCMIYHHX OO0’ €KTIB 3MIHCHIOETHCS BIAMOBIIHO IO TOJOKEHB
3akony Ykpainu «lIpo inoreky».

OpHak, 3aKpiljieHHSs Ha piBHI 3aKOHY IMOJIOXEHb MNpO Te, IO 3acTaBa KOCMIYHUX OO0’ €KTiB
PETYNIOEThCS 32 TpPaBUJIAMH, BH3HaUYeHUMH 3akoHOM Ykpaiaum «[Ipo imoTexy» XOJHUM YHHOM HeE
YIOCKOHAIIMJIO ICHYIOUHMA MEXaHi3M Iepefadi Takux 00’ €KTIiB B ITOTEKY, a HABIIAKH MIPU3BEJIO J0 TOTO, IO
Ha CHOTOJHIIIHIA JeHb BHHHUKAae 0arato CymepedyoK MiX HAYKOBISIMH, MPAKTUKYIOUMMH IOPUCTaMH Ta
HOTapiycaMu IOJI0 TOTO, UM B3araji Mo)ke OyTH KOCMIYHHHN 00’ €KT MIPEIMETOM IITOTEYHOTO JOTOBOPY.

Cran pociimkeHHsi. [IlutanHs oQOpMJICHHS IMOTEYHMX MPABOBIAHOCHH JOCHUTh aKTHBHO
JOCHIKY€ETHCSI B HAYKOBIH IOPUIUYHIN iTepaTypi TakuMu BueHUMH siK: M.B. Abpamona, U.H. Azimos, L.
bazanos, M.I. bparincekuii, B.B. Bitpsaucekuii, O. I'onosko, O.I'pubanosa, B.Ipyrosa, O.A. 3aropymnbko,
B.M. Koccak, L.I. ITynkoBcbka, C.I'. [laciunuk, L.I. ITyuakoBcrka, JI.K. Pam3ieBcbka, I.B. Craci6o-®dareena,
H.O. CaniaxmeToBa TOIIIO, OJTHAK, OLIBITICTS HAYKOBUX POOIT SIK BITYU3HSIHMX, TaK 1 3aKOPJIOHHUX aBTOPIB,
MPUCBSYCHO caMe TOCTIKEHHIO MUTaHHAM MaTepiajIbHOTO MpaBa 00 MeXaHi3My BCTaHOBICHHS 1MOTEKU
Ta BHU3HAUCHHS ITPABOBOTO CTATyCy TaKoro o0’ €KTYy NMWBUIBHHUX IPABOBIIHOCHH, SK KOCMIUYHUH 00’ €KT.
Cepen ykpaincbkux HaykoBiliB, came FO.M. KoszpskoB Ta M.C. JlomuHChKA TPUCBATHIN CBOi poOOTH
JOCTIDKEHHIO TIUTaHb, PUCBIYCHUX OCOOIMBOCTSIM IIepeiadi B ilMOTEKY KOCMIYHUX 00’ €KTIB.

Mera crarri. [IpoananizyBatu icHyrouMi MexXaHi3M Nepenadi KOCMIYHHX 00 €KTiB B iMOTEKY,
BpaxoBYIOUM BHUMOTH YMHHOTO 3aKOHOJABCTBA YKpaiHM Ta BH3HAUWTH, Y MOXKE KOCMIYHHH 00 €KT
nepeaaBaTUcs B iOTEKY.

Bukian ocHoBHOT0 MaTtepiaiy. Ha choromHinmHiM AeHb, MEXaHI3M Mepenadi KOCMIYHUX 00’ €KTIB
B IMOTEKY PETIaMEHTYEThCA TOJOKCHHAMH 3akoHy Ykpainum «lIpo imoreky» Ta HopMmamu LlMBUITBHOTO

! Husinonuii kooexe 2003(Bepxosna Pana Yipaiun). Ogiyitinuii catim Bepxoenoi Padu Yipaini.
<http://zakon4.rada.gov.ua/laws/show/435-18615,eepecens, 15).

2 3akon npo inomexy 2003(Bepxosna Pana Yxpainn). Oiyiiinuii caiim Bepxosnoi Paou Yipaini.
<http://zakon2.rada.gov.ua/laws/show/898-18615,eepecens, 15).
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KOJEeKCy YKpaiHH.

BignmosigHo g0 a63aiy 2 4. 1 cr. 181 I{uBinbHOro komekcy YKpaiHH pekMM HEPYXOMOTO MaiiHa
MOXe OyTH TOIMMPEHO 3aKOHOM Ha IOBITPsIHI, MOPCHKiI Cy/IHA, CyJHa BHYTPIIIHHOTO IUIABAHHS, KOCMIYHI
00’ €KTH, a TaKOX 1HIII peyi, IpaBa Ha SIKi MiIATalOTh AepKaBHilM peectpauii. 3akoHOAaBeLb Mepeadauns,
IO PEKUM HEPYXOMOCTI MOIIMPIOETHCSA HA Li 00’ €KTH JIMIIE y BHUMAAKaX nepeadadeHuX 3aKOHOM, a He
3aKOHOJIABCTBOM YKpaiHH B IIJIOMY, IO <«OXOIUIIOE€ 3aKOHHW YKpaiHW, YHHHI MIXKHAPOJHI JOTOBOPHU
VYkpaiam, 3roma Ha OOOB'SI3KOBICTh SKMX HamgaHa BepxoBHoro Pamoro VYkpainu, a TakoX ITOCTaHOBU
BepxoBnoi Pagm VYkpainm, ykasu Ilpesumenta VYkpainu, aekperu 1 moctanoBu Kabinety MiHicTpiB
VKpaiHH, IPUAHATI B MEXax iX MOBHOBa)XXeHb, BixnoBigHo 1o Koucruryuii Yipainu Ta 3akowiB»'. Takum
YHHOM, 3aKOHOZABEIb €0 3aKOHY OOMEKHB BUIAIKH 3aCTOCYBaHHS IMOJIOKEeHb aO3amy 2 4. 1 ct. 181
[uBineHOTO KONEKCY YKpaiHu mpy 0hOpMIICHHI HUBLUIEHIX MPaBOBIJHOCHH.

Tak, mo mpuiiHaTrTs 3akoHy YkpaiHu «lIpo BHECEHHS 3MiH 10 AEAKHX 3aKOHOJABYMX aKTiB
Vipaian» Ne 3201-1V Bix 15 rpyaust 2005 poky? misiB Jmmie OQuH 3aKOH, ToOTO 3akoH Ykpainm «IIpo
imoTexy» , skuii B cTarTi 1 mepenbauas, mI0 MPaBOBUI PEeXHM HEPYXOMOTO MaiiHa MOIMIMPIOETHCS W Ha
MOBITPSIHI Ta MOPCHKI CyIHA, CyAHA BHYTPIIIHBOTO IUTaBaHHS Ta KOCMi4HI 00’ €KkTH. TakuM YHHOM,
BpaxoBYIOUH, IO 3aKoH YKpaiHu «lIpo imoTexky» € creriaabHIM HOPMATHBHUM aKTOM IT0 BiTHOIICHHIO 10
[uBiIBHOTO KOACKCY YKpaiHu, mpu oGOpMIICHHI IMOTEeKH Ciig Oyjao BpaxoByBaTH, IO HAa KOCMIidHI
00’ €KTH, B MEXaX IMOTEUYHNX MPABOBITHOCHH OYJIO MOLUTUPEHO PEKUM HEPYXOMOTO MaifHa.

Opmnak, 3 TpuHHATTAM 3akoHY YKpainu «lIpo BHECEHHS 3MiH A0 ACSIKAX 3aKOHOJABYMX aKTiB
Vkpainu» Ne 3201-1V Big 15 rpynus 2005 poky 3akoHomaBlieM OyJM BHECEHI 3MiHHM 10 CT. 1 3aKoH
Vkpainu «[Ipo imoteky», sIKUMH OyJIO BCTaHOBJICHO, IO 3aCTaBa MOBITPSIHUX Ta MOPCBKUX CYZACH, CYAEH
BHYTPIIIHBOTO IUIABAaHHSA, KOCMIYHHX O0'€KTiB, MalfHOBHX IpaB Ha HEPYXOMICTb, OYyAiBHHUITBO SIKOI HE
3aBEPIIICHO, PETYJIIOETHCS 3a TPaBWIAMH, BH3HAa4YeHMMH 3akoHOM Ykpaiam «lIpo imoreky». To0To
3aKOHOZaBelb, TIPM BU3HAYCHHI TEPMIHIB, IO BXUBaIOThcA B 3akoHi Ykpainum «lIpo imoreky», maroum
BU3HAYEHHSI HEPYXOMOCTI B)KE HE IMOIIMPUB PEKHM HEPYXOMOIO MaifHa Ha KOCMIiuHI 00’ €KTH, a juIie
3a3Ha4MB, 1[0 CaME 3acTaBa MOBITPSHUX CYJCH 3IHCHIOEThCS 34 TpaBHIIaMH, BH3HAYCHUMHU 3aKOHOM
Ykpaian «lIpo imorexy». Taki 3MiHM TIPU3BETHN 10 TOTO, III0 HAa CHOTOMHINTHIN IEHb YNHHE 3aKOHOIaBCTBO
VkpaiHu MICTUTh BENUKY KUIBKICTh MPOTajHH, IO YCKIAJHIOE YKIAACHHS IMOTEYHHX JJOTOBOPIB,
MIPEAMETOM SKUX BHCTYIAIOTh KOCMIidHI 00’ €KTH.

JlonibHO 3BEpHYTH yBary Iepiil 3a BCe Ha Te, 0 YAHHE 3aKOHOJABCTBO HE MICTUTh BU3HAUCHHS
TAKOTO TMOHATTS, SIK «KOCMIUYHHMHA 00’ €KT», a BU3HAYCHHS, 110 HaBOAWTHCA B KOHBEHMIi Mpo MiKHApOAHY
BIJNOBIAaNbHICTh 33 LIKOAY, 3aBAaHy KocMidyHMMH o0'ektamu Bix Ol Bepecus 1972 poky, mo HalOyna
aurHOCTI 115t Ypainu 16 xosTHs 1973poky® Ta KoHBeHLii po peecTpaliito 06'eKTiB, M0 3aIyCKAIOTHCS B
KocMiuHmi mpoctip Bix 15 Bepecrs 1976poky, mo Haby1a unHHOCTI 11st YKpainu 14 Bepecrst 1977poky”
He MOXxe OyTH afanToBaHe JO UBIIHLHO-TIPABOBUX BiTHOCHH, B TOMY YHCII 1 iMOTCYHHX.

3akoH Ykpainn «[Ipo KOCMiYHYy isUTBHICTB» Ja€ BHU3HAUCHHS TaKOMY IIOHATTIO, SIK «O0 €KTH
KOCMIUHOI IisUTBHOCTI», I SIKUMH B CHIy CT. 1 IBOTO 3aKOHY PO3yMiIOTBCS MaTepialbHi IpeaMeTH
LITYYHOTO MOXO/PKEHHsI, IO TMPOEKTYIOThCS, BHIOTOBJSIIOTHCS Ta EKCIUTyaTYIOTBCS SIK Y KOCMiYHOMY
npocTopi (KOCMIYHMI CerMeHT, KOCMiuHa 1H(PaCTPyKTypa), TaK i Ha MOBEpXHi 3eMili (Ha3eMHHH CETMEHT,
Ha3zeMHa iHQPACTPYKTypa) 3 METOI0 JOCIIKEHHS Ta BUKOPUCTAHHS KOCMIYHOTO MPOCTOPY, i B3araji He
3rajlye Mmpo Take MOHATTS, K «KOCMIUYHUHN 00’ €KT».

! Piwenns V cnpasi 3a KOHCMumyyitiHum 3eeprennsm Kuiscokoi micokoi padu npogheciiinux cninok wo0o
o@iyiiinoco maymavenus yacmunu mpemvoi cmammi 21 Koodexcy 3axonié npo npayto Yxpainu (cnpasa npo
maymadennsi mepmina «zaxonooascmeo») 1998(Koucruryuiituuii Cyn Yrpaiun). Ogiyitinuil eichux
Yxpainu, 32, 1209.

2 3akon npo enecenns 3min 0o deskux 3akonodaguux axmie Ypainu 2006(Bepxosna Pana Ykpainu).
Odhiyitinuii catim Bepxoenoi Paou Yipainu. <http://zakon2.rada.gov.ua/laws/show/3202>13015,
Bepecens, 15).

3 Koneenyia npo miscnapoony 6ionosioanshicms 3a wkody, 3aedamny kocmivnumu 06'ckmamu (npuiiasTa 29
Oepesns 1972poky, Habpana ynHHOCTI [ist Ykpainu 17 sxoBtHst 197 3poky). Ogiyitnuii caiim Bepxosnoi
Paou Vkpainu. <http://lzakon4.rada.gov.ua/laws/show/995 4 ZB015,sepecens, 15).

* Kongenyis npo peecmpayiio 06'ckmis, wo 3anyckaiomucs 6 kocmivnuti npocmip (npuiibsita 14 ciaust 1975
poky, Habpana ynHHOCTI A YKpainu 14 Bepecus 1977poky). Ogiyiiinuii caiim Bepxoenoi Padu Yxpainu.
<http://zakon4.rada.gov.ua/laws/show/995_2%2015,sepecens, 15).

® 3akon npo kocmiuny disnsnicms 1996(Bepxosua Pana Yrpaiun). Oiyiiinuii caiim Bepxosnoi Paou Ykpainu.
<http://zakon4.rada.gov.ua/laws/show/502696-(2015,sepecens, 15).
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[Ipu npomy, TakoX ciiJl 3BepHYTH yBary Ha Te, mo B 2010poi, B 3B’ 3Ky 3 NPUUHATTAM 3aKOHY
VYkpainu «[Ipo BHeceHHs 3MiH 10 3akoHy Ykpainu «[Ipo xocmiuny misutbHicTh» Big 13 TpaBHs 2010poky
No 2186-VI 3akoHOmaBIEM OyII0 BU3HAYEHO TAaKe MOHATTS, SIK KOCMiUHMIA amapar.

Tax, BignosigHO 110 ctatTi 1 3akony Ykpaiau «[Ipo KocMiuHY TisTbHICTE» KOCMIYHUH amapar — Iie
JITATBHUN TEXHIYHUH 3aci0 JUIsl TMOJILOTIB Y KOCMOC 1 B KOCMOCI 3 METOK MOro JOCHIDKCHHS Ta
BUKOPHUCTAHHS.

V 3B’ 53Ky 3 ITUM, HE 3PO3YMILJI0, SIKE cCaMe MOHATTS «00’ €KT KOCMIYHOI AiSUTBHOCTI» 9H «KOCMIUYHUH
amapaTt» TOTOXXHE TIOHATTIO «KOCMIYHHI 00’ €KT» Ta YM MOKHA B MEXax IMBUILHO-TIPABOBUX BiJIHOCHH
BpPaxOBYBATH IMOJIOKEHHS 3aK0oHY YKpainu «[Ipo KOCMIYHY isSUTBHICTE.

Tak, 0. Ko3bsKOB AIHIIOB BUCHOBKY, IO TEPMIHH «KOCMIUYHHUN 00 €KT» Ta «00 €KTH KOCMIYHOI
JSUTBHOCTI» TIEBHOKO MipOIO TOTO)KHiZ, OCKUIBKM BU3HA4Ye€HHS 00’ €KTa KOCMIYHOI AISUIBHOCTI, 1[0 HABEIEHE
B 3akoH Ykpainu «IIpo KOCMiuHY HisUIBHICTE» Ta HMOHATTA «KOCMIYHHH 00’ €KT», 0 chopMyIbOBaHE HA
TOKTPUHAILHOMY PiBHI, MaJIM OJHAKOBI BUTOKH Ta CITUIBLHI O3HAKH, OCKUIBKH XapaKTepU3yBajH I1i 00’ €KTH,
SIK IIITYYHO CTBOPEHI, IO MPOSKTYIOThHCS, BATOTOBIISIFOTHCS Ta €KCIUTYaTYIOTHCS K Y KOCMIYHOMY IPOCTOPI,
TaK i Ha MOBEPXHi 3eMJIi 3 METOIO IOCTIIKCHHS Ta BAKOPUCTAaHHA KOCMIYHOTO IIPOCTOPY.

Opnax, He MoxHa moroautucs 3 FHO. Ko3psSKkoBUM, OCKIIBKH 10 00’ €KTIB KOCMIYHOI IiSIIBHOCTI
BIIHOCHUTHCA TaKOXX 1 Ha3eMHUH CETMEHT Ta Ha3eMHa iH(pacTpyKTypa, IO BHKOPHUCTOBYETHCS IS
3a0e3meueHls a00 3aifiCHEHHS KOCMIYHOI IISVIBHOCTI, TOOTO caMe Ha3eMHHMII CEerMeHT Ta Ha3eMHa
iHQpacTPyKTypa BHUCTYIAIOTh BTOPUHHUMH 00’ €KTaMH II0 BiJHOIICHHIO 0 KOCMIYHHX OO0 €KTIB, SK
00’ €KTiB IUBLTHHOTO 00ITY.

Binpi criopiiHEHUM MOHATTSIM 10 TEPMIHY «KOCMIYHHH 00’ €KT» € «KOCMIYHHMH amapar», OCKiJIbKH
came Leil 00'€KT 3amyCKaeTbCsi B KOCMIYHMH mpocTip abo Ha HeOecHe TiNo A HAayKOBUX Ta
JOCTITHUALIBKKX IIiJIeH, 300py 1 nepenaui indopMarliii a00 B IHIIUX, B T.4. KOMEPUIHHUX IIJISAX, KEPYBaHHSI
SIKUM 3/IICHIOETHCS HA36MHUM IICHTPOM.

HesBaxaroun Ha Te, 110 HopMu 3akoHy Ykpainu «[Ipo KOCMiuHY isUTbHICTB» HAaNpaBleHi caMe Ha
YpEeTyJIIOBaHHS Ha PiBHI YMHHOTO 3aKOHOJABCTBA YKpaiHW NHUTaHb, IIOAO YCIX BHIIB ISTBHOCTI,
MOB'S3aHOT 3 JIOCHI/DKCHHSM Ta BHUKOPUCTAHHSIM KOCMIYHOTO TPOCTOPY, a TaKOX JUIsl BU3HAYCHHS
3araJibHUX TPABOBHUX 3acaj IMIOAO 3JIMCHEHHS KOCMIYHOI JisUIbHOCTI B YKpaiHi Ta Mijl FOPUCAMKIIEO
Ykpaiau 1mo3a i Mexamu, HOro HOPMH MOXYTh OyTH BpaxoBaHI IPH BH3HAYCHHI IMPABOBOTO CTATyCy
KOCMIYHOI0 00’ €KTa, K 00’ €KTY LIMBIIbHUX MPABOBIIHOCHH, B MeXkaX cT. 8 [{uBiIbHOr0 KOJCKCY YKpainu,
IO JI03BOJISIE 3aCTOCOBYBATH aHAJIOTIIO0 3aKOHY, Y pa3i, AKIIO LUBUIBHI MPAaBOBIAHOCHHU HE BPETYJIbOBaHI
HopMamu [{MBUTEHOTO KOJIEKCY YKpaiHH, IHIIMMU aKTaMH IUBUTLHOTO 3aKOHO/IABCTBA 200 IOTOBOPOM.

Yactuna 1 crarti 18 3akony Ykpainu «IIpo imOTeKy» BCTAHOBJIOE ICTOTHI YMOBHU IMOTEYHOIO
JIOTOBOPY, cepejl SKUX TependadeHa W Taka yMoBa, SK OMNKC NpeaMeTa iMOTeKH, JOCTAaTHIN s Horo
inenTudikairii, Ta/adbo Horo peecTpariiti 1aHi.

Tak, npHu yKJIaJAeHHI JOrOBOPY IMOTEKH KOCMIYHOTO 00  €KTY, Ha BUKOHAHHS MOJIOKEHb 1. 3 cT. 18
3akony Ykpaiam «lIpo imoTexy» HeoOXiqHO OMUCATH MPEAMET IMOTEKH, MPH IIbOMY TaKWW OMHC ITOBHHEH
OyTu moctaTHiil 1uis ineHTH(iKaLil IpenMeTy J0roBOpy — KOCMIYHOTO 00’ EKTY.

B 3B's3Ky 3 THM, [0 YMHHE 3aKOHOJABCTBO HE MICTUTh Hi BU3HAYCHHS KOCMIYHOTO OO0’ €KTY, Hi
HOro 03HaK, BBAYKAEMO 3a JIOIIJIbHE P OIKCI MpeaMeTa ilIOTEKH 3a3Ha4aTH HACTYIHY 1H(GOpMAIIiIo:

- (hyHKLI{ KOCMIYHOTO 00’ EKTY;

- Macy KOCMI4HOTO 00’ €KTY;

- TEpMiH eKCIUTyaTaIlii;

- imeHTH(IKaliHE TO3HAYSHHS KOCMIYHOTO 00’ €KTY.

Crig BpaxoByBaTH, IO 3aKOHOJaBellb B CT. 5 3akoHy Ykpainu «[Ipo imoTeky» BCTaHOBHB, IO B
imoTeKy Moxke OyTH TepesiaHe HepyXOoMe MaiHO 3apeecTpOBaHE y BCTAHOBICHOMY 3aKOHOM IOPSIKY SIK
OKpeMHUH BUIUICHWHA y HaTypi 00'€KT mpaBa BIIACHOCTI, SKIO iHIIE HE BCTAHOBJICHO 3aKOHOM YKpaiHU
«[Ipo inoTeky».

BignosigHo xo cr. 133akony Ykpainu «Ipo KocMidyHy JisSUTbHICTB» KOCMi4HI allapaTy MiAJsraioTh
000B'SI3KOBIN JAeprKaBHIM peectparlii B JlepkaBHOMY peecTpi KOCMIYHHX amapariB YKpaiHH 3TiIHO 3

1 3akon npo enecenns smin do 3axony Yipainu «llpo kocmiuny disnsnicme» 2010(Bepxosua Paga Ykpaimu).
Odhiyitinuii catim Bepxoenoi Paou Yxpainu. <http://zakon2.rada.gov.ua/laws/show/2186-17> (2015
BepeceHs, 15).

2 Ko3bskoB, 10. (2006).11]0/10 OKpEeMIX [HTaHb 3aCTABU MOBITPSHHUX Ta MOPCHKUX CY/IEH, CYCH BHYTPIIIHBOrO
TUIABaHHS, KOCMIYHUX 00’ €KTIiB. [nomeka — ananiz, Komenmapi, npakmuxa zacmocyeants. Xapkis, 109.
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[IpaBunamu peectpalii KOCMIYHUX amapatiB B YKpaiHi, sKi 3aTBepaxye Kadiner MinicTpiB YkpaiHu.

S0 KOCMIYHUI amapaT CTBOPIOETHCS CIIIBHO 3 IOPHAMYHUMH OCO0aMM I1HIIMX JEpikKaB UM
MDKHApOJHUMH OpTaHi3allisMH, TO THTAHHA HOTO peecTpallii BUPIMIYETHCS 3TITHO 3 YKIAICHUMU
MIKHApOJAHUMH JIOTOBOPaMH (KOHTPaKTaMH).

Ha xocmiunumii amapar, BHeceHmid 10 JlepikaBHOTO peecTpy KOCMIYHHMX amapaTiB YKpaiHu,
BHIA€TLCS PEECTpaIliiiie OCBIAICHHS.

Ilicis BHECEHHST KOCMIYHOTO amapary A0 [lepskaBHOTO peecTpy KOCMIUHHX amapariB YKpaiHu BCi
3allUCH IOJO0 LBOro 00'eKTa, 3poONieHI paHille y peecTpaX KOCMIUYHMX amapariB iHIIMX Jep)kaB, He
BU3HAIOTHCS Y KpaiHOIO.

BreceHHsT KOCMIYHOTO armapaTy 10 PeECTpy KOCMIUHHX alapariB 1HIOL AepKaBH, SAKIIO e 00'€KT
HE BHUKIIOYEHO 3 JleprkaBHOTO peecTpy KOCMIUHUX amnapatiB YKpaiHH, He BUBHAETHCS Y KpaiHoIo.

OpHak, chif MiAKpecTuTH, IO Ha CHOTONHIIIHIM JeHb BiACYTHI HpaBWiia peecTpauii KOCMiYHUX
amapartiB B YKpaiHi, a uie po3pobieHo JlepkaBHUM KOCMIYHAM areHTCTBOM YKpaiHu nmpoekT [loctanoBu
KabGinery Minictpie Ykpainu «l[Ipo 3aTBepmkeHHs [IpaBun peectparii KocMiuHUX amapatiB YKpaiHu»,
CIpPSIMOBAaHMH Ha YCYHEHHS MPOTaIMHM B HOPMATHUBHO-TIPABOBOMY DETYJIIOBaHHI BiHOCHH MO0
peecTpalrii KOCMIYHHX arapartiB, a TaKOXK MOAAIBITY TapMOHI3aIli0 HAIIIOHATFHOTO KOCMIYHOTO TpaBa o
3aKOHOJAaBCTBA MPOBimHHMX KocMmiunux kpain (CIITA, kpaiH, MmO BXOAATH OO CKIaxy €BPOIEUCHKOTO
KOCMIYHOTO areHTCTBa, Ta iH.) B YaCTHUHI CTBOPCHHS NPABOBHX YMOB MOPSAKY PEECTpalil KOCMIYHUX
amapatiB YKpaiHu IMpH BUKOHAHHI 3araJIbHOJCPKABHUX IITLOBUX HAYKOBO-TEXHIYHHX KOCMIYHHUX IPOTpamM
Ykpaiau Ha BiAMOBIIHI IEPIOIU Ta 3a y4acTi YKpaiH! B MIKHAPOIHUX KOCMIYHUX IMPOEKTAX Ta Mporpamax.

OpHak, BUHHMKae NHUTaHHs, 4u Oyne peectpauis B JlepkaBHOMY peecTpi KOCMIYHHMX amapariB
VYkpainu niaTBepakeHHAM (aKTy peecTpanii KOCMiYHOTO 00’ €KTY SIK OKPeMO BHIIEHOTO y HaTypi 00’ ekTa
IpaBa BJIACHOCTI.

Tak, BignosigHo 1o 1. 4 npoekty [loctanoBu Kabinery MinicTpiB Ykpainu «IIpo 3aTBepaKeHHS
[IpaBui peecTpariii KOCMIYHHX amapaTiB YKpaiHu»' ITC/s BUBEICHHS KOCMIYHOTO amapary YKpaiHH Ha
opOity Kowmicis i3 3aIrycKy KOCMIYHOTO amapary, a caMme rpylia CIemiallicTiB, sKka Oepe y4acTh y 3aIycKy
KOCMIYHOTO amapary Ta sKy HajijgeHo pimeHHsM KaOinery MiHicTpiB YKpaiHH MOBHOBKCHHSIMH B
YacTUHI OpraHizarii i BAKOHaHHS poOiT 3 MATOTOBKH [0 3allyCKy Ta 0€3MocepeHbOT0 3aIlyCKy KOCMI4HOTO
amapary, IpOTsATOM TPhOX POOOYHX MHIB Mojae Mo JlepikaBHOTO peecTpy KOCMIYHHMX amapaTiB YKpaiHu
OJIaHK peecTparii KOCMITHOTO anapary B Jlep)KaBHOMY peecTpi KOCMIUYHUX amapaTiB YKpainu.

o 6nanky peecTpalii KOCMIYHOTO anapary MOBHHHA OYTH BKIIOYEHa iH(popMallist mpo:

- JlepxaBy (nep>kaBu) 3aIrycky;

- BiacHuMKa Ta/abo KOpHCTyBaya KOCMIYHOTO amapaty (fioro HailMeHyBaHHs Ta ajpeca,
inenTudikamiini gami);

- KocMiuHMi anapaT (YMOBHE IIO3HAYCHHS);

- JIaTy 3aIycKy;

- dac 3amycky (3a I'puHBideM Ta MicleBHii);

- KOCMOJPOM (CTapTOBHUII KOMIUIEKC) 3aITyCKY;

- pakeTy-HOCiH;

- XapaKTePHUCTHUKH Ta OCOOIMBOCTI KOCMIYHOTO arapary.

a) QyHKIIT KOCMIYHOTO anapary;

0) Macy KOCMIYHOTO arapary;

B) TEPMiH eKCILIyaTarlii;

T) HasBHICTh PaJiOaKTHBHUX PEYOBHH B KOCMIYHOMY aIlapari;

1) TIPEBEHTHBHI 3aXO0H, SIKMX OYJIO BXXUTO JUISl MONIEPEIHKEHHS 3aCMIiYeHHS KOCMIYHOTO TPOCTOPY
Ta 3eMii;

e) izeHTudikariine Mo3HavYeHHs KOCMIYHOTO amapary,

€) pajioyacTOTH, IO BUKOPHUCTOBYIOTBCS JUIS 3B'SI3KYy 3 KOCMIUYHMM amaparoM Ta mepenadi
iHpOopMarii;

- TapaMmeTpu opOiTH:

a) Tum opOiTH;

! TIpo 3arepmxenns [IpaBun peectpauii kocMiunmx amapatis Yipainu (Kabiner Minictpis Ykpaimu).
Odiyininuil caiim /lepoicagnoco KocmMiuHo20 azenmcemea Yxpainu.
<http://www.nkau.gov.ua/nsau/catalogNEW.nsf/1607 B-0D4A37C3256BB30050B196/EBCAAQ030
698D363FC225725F00448CD6?0penDocumé&Rod5,sepecens, 15).
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0) nepion oOepTaHHS;

B) aroreii (amomeHTp);

r) mepureii (epUIeHTp);

1) HaxXwJ1 OpOITH;

€) opOiTanbHa MO3HIIiS;

- CTpaxyBaHHA KOCMIYHOTO arapary;

- PO BUJIYYEHHS KOCMIYHOTO amapary.

Came na migcrasi iHpopmalii, BUKIaAeHOl y OJaHKy peecTpaunii kocMmiuHoro amapary Kowicis i3
3amyCcKy KOCMIYHOTO arapaTy BHOCHTH BIAIMOBIMHI JaHHI 70 Jlep’kaBHOTO peecTpy KOCMIYHHX arapaTiB
Ykpainu Ta IPUCBOIOE KOCMIYHOMY aImapaTy peecTpamiiHui HoMep.

Ha xocmiunumii amapar, BHeceHmid 10 JlepikaBHOTO peecTpy KOCMIYHHMX amapaTiB YKpaiHu,
BUAAETHCA PEECTpaliiiHe MOCBiTUeHHS.

Amnanizytoun 3Mmict mpoekty IlocramoBm KaGinery MinicTpiB Ykpainum «lIpo 3aTBepikeHHS
ITpaBun peecTpallii KOCMIYHUX amapatiB YKpaiHu» MOXHA JIHTH BUCHOBKY, 1110 peecTpallis B JlepkaBHOMY
peecTpi KOCMIYHUX amapariB YKpaiHH He € MiATBEpIKECHHSIM (akTy peectpamii KOCMIYHOTO 00’ €KTy SIK
OKPEMO BHIIJICHOTO Y HATypi 00’ €KTa MpaBa BIACHOCTI.

Takox, cmig BpaxoByBaTH, IO y pasi, SKIIO KOCMIYHUN amapar CTBOPIOETHCS CIIIJIBHO 3
IOPUIMYHUMH 0cOo0aMH 1HIIUX JAep)KaB YM MDKHAPOAHUMH OpTaHi3allisiMH, TO MUTaHHS HOro peectpauii
BHPIIIYETHCS 3T1IHO 3 YKIAAEHUMH MiKHAPOIHUMH JTOTOBOPaMHU (KOHTPAKTaMH).

KouBeHI1is 1Ipo peecTpaliiro 00'€KTiB, 110 3aMyCKAIOTLCA B KOCMiuHUE npoctip Bix 15Bepecus 1976
pOKy mepenbavae, MO KOJMM KOCMIYHUN OO'€EKT 3allyCKaeThcs Ha OpOITYy HaBKOJMIO 3emii abo nmam B
KOCMIYHMH TpOCTip, 3alyCKaroua JepiKaBa pEeCTpye Led KOCMIYHMI O0O0'€KT LUIAXOM 3amucy y
BIITIOBITHOMY pEECTpi, SKUH HEO BeAeThcsa. KokHa 3amyckaroda nepikaBa iHGopmye [ eHepalbHOTO
cekperapsi Opranizanii O0'eqnannx Hamiif mpo 3acHyBaHHS Takoro peectpy. Komu crocoBHO n0 Oynb-
SIKOTO TaKOTO KOCMIYHOTO 00'€KTa € JBi a00 OLNIbIIE 3aIMyCKAIUNX IePKaB, BOHH CIIITLHO BU3HAYAIOTh, SKa
3 HUX 3apeecTpye Iiei 00'eKT BiAmOoBiAHO M0 BUMOT KOHBEHIII PO peecTpartito 00'eKTiB, 10 3aITyCKaIOThCS
B KocMiuHME mpoctip Big 15 BepecHs 1976 poky, BpaxoByroud IpH LboMy moyiokeHHs cratti VI
JloroBopy mpo HNPUHLIMIHN AiSUIBHOCTI JIepXaB 10 AOCHIIKEHHIO 1 BUKOPHCTAHHIO KOCMIYHOTO MIPOCTOPY,
BKJTIOYar09M Mics1is Ta iHII HeOecHi Tina, 1 6e3 MmKoau IS BIAMOBIAHUX YTOM, SKi YKIameHo abo Moxke
OyTH YKJIaJICHO MK 3aIyCKalOuuMH JepKaBaMd 3 TUTaHHS PO FOPUCAUKINIO 1 KOHTPOIh HAJl KOCMIYHUM
00'eKTOM 1 OYAb-SIKHM HOTO EKiMaKeM.

3MiCT KOXKHOTO PEECTPY 1 YMOBHU HOTo BeJIcHHS BU3HAYAIOTHCA BiATIOBIHOIO JEPXKABOIO PeeECTparlii.

Koxna nmeprkaBa peecrtpartii Hamae ['eHepansHOMY cekperapeBi Opranizamii O0'ennannx Harriid y
HaWOMIKIWH TTPAKTUIHO 3MIHCHEHHUN CTPOK TaKy iH(opMaIrito mpo KOKHUN KOCMIYHUH 00'€KT, 3aHECCHUN
710 IOT0 peecTpy, a caMe:

a) Ha3BY 3aIyCKarOU0i JIep»KaBu a0 3aMyCKalYnX JePKas;

b) BinmosiaHe mo3HaYEHHST KOCMIYHOTO 00'€kTa ab0 HOro peecTpamiiHui HOMED;

C) maty i TepuTOpiro ado Micle 3aImycKy;

d) ocHOBHI mapameTpu OpOiTH, BKIIOYAIOYH:

i) mepion obepraHHs,

i) HaXMIICHH,

i) amore#,

iV) mepureit;

€) 3arajpHe MpU3HAYEHHS KOCMIYHOTO 00'eKTa.

l'enepanbauit cekperap Opranizanii O0'egnanux Hawmili Beme peectp, no iHdopmanii, 1o
MICTHTBCSI B HhOMY 3a0€311eUy€eThCs MMOCTIHHUH BIIKPUTHH JOCTYTI.

Bce e mae mimcTaBu CTBEPIKYBaTH, IO Ha CHOTOAHINIHIN JACHBL BIACYTHIN MeXaHI3M peecTpartii
KOCMIYHOTO 00’ €KTY SIK OKPEMOro 00’ €KTa ImpaBa BIaCHOCT.

Takox, cmijg BpaxoByBaTH, IO Oyab-KWH 00'€KT KOCMIYHOI IisSUIBHOCTI B YKpaiHi MiJjIsrae
ceprudikaiii Ha BIAMOBIAHICT, BHMOTaM EKCIUIyaTalliifHOI MPHIATHOCTI, BCTAHOBJICHUM YHHHHUMH B
VYkpaini HOpMATHBHUMH JOKYMEHTaMH, 3 0(OpMIICHHAM cepTH(]ikaTa BiMOBiTHOCTI.

[opsimox ceprudikamii KocMiyHOI TeXHIKM B YKpaiHi Bu3HauaeTbess CucTemoro cepTudikarii
KOCMIYHOI TEXHIKH YKpaiHu, sika gie y mexax Jepxasnoi cucremu ceprudikartii (YkpCEITPO).

ITopsimok BumpoOyBaHHS Ta cepTHdikaiii iMIOPTOBAHOTO 00'€KTa KOCMIYHOI MisUTBHOCTI abo
00'eKTa KOCMIYHOI [IiSUIBHOCTI, IO EKCIIOPTYEThCS 3 YKpaiHW, a TakoX O(OpMIICHHS BiAMOBIIHUX
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cepTudikamiiHNX JOKYMEHTIB BCTaHOBIIOEThCA [IpaBunamu ceprudikarii KocMidHOT TEXHIKH B YKpaiHi,
siki 3aTBepkye Kabiner MinicTpiB YkpaiHu.

ITix gac ceprudikariii mepeBipsAETHCS BiAMOBIAHICTE KOCMIYHOTO armapaTy BUMOTaM HOPMAaTHBHOTO 1
TEXHIYHOTO JJTOKYMEHTA Ha BCiX eTanax >KHTTEBOTO UKITY, IepeI0auYeHIX HOPMATUBHOKO IOKYMEHTAITIEFO.

[Tig gac ceptudikaiii BUKOPUCTOBYIOTh PE3yJIbTaTH PO3PAaXyHKiB, MOJCIIOBAaHHS, Ta0OPaTOPHHX,
Ha3eMHHUX 1 JIbOTHUX BHUIPOOYBaHh KOCMIYHHX arapaTiB B OpraHizamisx-po3poOHHMKax 1 BHUPOOHHKaX
BHpOOIB, MTaHI 3 SKOCTI CEpIHHOTO BUPOOHUIITBA 1 EKCIDIyaTamii KOCMIYHHX arapariB, pe3ylbTaTh
JOCTI/DKEHb BiMOB BHPOOIB KOCMIYHHMX armapaTiB, Ta OI[IHIOBAaHHS C(QEKTUBHOCTI 3aXOJiB MIOJO iX
YCYHEHHSI 1 3aXO0/IiB MO0 i ABUIIICHHS HAIIHHOCTI.

Meroro cepTudikarii €;

- KOHTPOJIb CTa0lIBHOCTI TapaMeTpPiB TEXHOIOTIYHHUX MPOLIECIB;

- KOHTPOJIb TEXHIYHHX XapaKTEPHCTHUK BHPOOIB Ha BXiZHOMY KOHTPOJi, MiA 4Yac NpuUAMaIbHO-
3IaBATBHUX BUIIPOOYBAHb 1 IPH €KCILTyaTaIlii;

- aHaNi3yBaHHS MPUYHMH 3apPEECTPOBAHUX BIMOB 1 3ayBar, aHajli3 €(peKTHBHOCTI 3aXOMiB LIOJO iX
YCYHCHHS,

- aHaAM3yBaHHS XapaKTepy 3MiH, SKi BHOCATHCSA ¥ BUPIO, 3 TOUKH 30py iX BIUIMBY Ha 3MiHY TEXHIKO-
€KOHOMIYHHX XapaKTePHUCTHK 3 BUCHOBKOM IIPO HEOOXiAHICTh ITOBTOPHOTO OI[IHIOBAHHS BiATIOBIIHOCTI;

- aHajJi3yBaHHS OKPEMHX BHUCHOBKIB PO3POOHHKIB, BHPOOHHKIB BHPOOIB KOCMIYHOI TEXHIKH 1
eKCIIEpTHUX OpTaHi3alliii o0 YCYHEeHHS 3ayBar;

- aHAJ3yBaHHS TOCTATHOCTI CHCTEMH KOHTPOJIIO KPUTUIHHUX CICMECHTIB.

[licna BukoHaHHA mporpamu cepTudikalii opOpPMIIOETBCS cepTUdiKaT BIAMOBIIHOCTI 3
peectpariiero 1oro B Peectpi YrkpCC KT 3rigno npouenypu mn.7.11YPKT-29.98.

TakuMm YWHOM, KOCMIYHHI amapaT MOKE IepeAaBaTHCS B iMMOTEKY NMPU HASBHOCTI BiAIOBITHOTO
ceptu(ikaty BiAMOBITHOCTI.

Takox, ciiJ 3BepHYTH yBary Ha Te, IIO IMOTEKOAaBLEM BHCTYNAE caMe ocoda, sKa mepenae B
ITOTEKy MaifHO, IO HAJEeKWTh i Ha TpaBi BIACHOCTI ab0 Ha TpaBl TOCHOMAPCHKOTO BiaHHSA, SKIIO
ITTOTEKOMABIIEM € JepkaBHE a00 KOMyHaIbHE IMiIMPUEMCTBO, YCTAHOBA UM OpPTaHi3allis, I 3a0e3IeueHHs
BUKOHAHHS BJIACHOTO 3000B's13aHHs 200 3000B's13aHHS 1HIIOT 0COOHM TIepe/T IMOTeKOIepKATEIEM.

Tak, BimmoBigHO M0 3akoHy Ykpaimm «lIpo KOCMIYHY HisSUTBHICTR» KOCMIYHA MiSUTHHICTH — II€
HayKOBI KOCMIYHI JIOCNIJDKEHHS, CTBOPEHHS Ta 3aCTOCYBaHHS KOCMIYHOI TEXHIKH, BHKOPHUCTAHHS
KOCMIYHOT'O IPOCTOPY.

3MiliCHIOBaTH KOCMIYHY [isUIBHICTH MArOTh IMPaBO BIAIMOBIAHI Cy0'€KTH, a came: MiANPUEMCTBA,
YCTAaHOBH Ta OpTaHi3allii, B TOMY YHCIi MDKHAPOIHI Ta i1HO3EMHI, SIKi 3MIMCHIOIOTh KOCMIUHY MisUTbHICTD.

BignosigHo mo ct. 103akony Ykpainu «[Ipo KOCMiUHY AisUIbHICTE» OyAb-AKi Cy0'€KTH KOCMIYHOT
TUSUTBHOCTI, SIKi 3MIACHIOIOTH a00 MaloTh HaMipu 3iHCHIOBAaTH IF0 ASUIBHICTE B YKpaiHi abo min
FOPUCITUKITIEI0 YKpaiHu 1mo3a ii Me)kaMu, TTIOBUHHI OJIep’KaTH B IIEHTPAIBHOMY OpPTaHy BHKOHABYOI BIIANIH,
0 pealidye JepXKaBHY IMONITUKY y cdepi KOCMIYHOI MisJIBHOCTI, JIIIEH31F0 Ha MPaBO 3MIMCHEHHS ITi€l
JUSIIBHOCTI.

[lepenik BHAIB KOCMIYHOI IisSUIBHOCTI, LIO MiJUIATalOTH JIICH3YBaHHIO, BH3HAYAETHCS 3aKOHOM.
JlineH3ii Ha MpoOBaPKEHHS TaKO1 MIsITEHOCTI BUAAIOTHCS B TIOPSIKY, BCTAHOBIICHOMY 3aKOHOIaBCTBOM.

[IpaBo cyO'ekta rocmojmapioBaHHS  3aiMaTHCS  BIANOBIAHOIO  KOCMIYHOIO  JiSUIBHICTIO
MiTBEP/UKYETHCS  CIICIIAIBHAM JIO3BOJIOM — JIIICH3i€10, IO BHJAEThCA HallioHaTbHUM KOCMIYHUM
areHTCTBOM YKpaiHH.

Tak, 6e3 mirens3ii, He MOKYTh 3IHCHIOBATHCS:

HAYKOBl JOCIHiJKeHHs, TOB'I3aHI 13 CTBOPEHHSM 1 BHKOPHCTAaHHAM KOCMIYHOI TEXHIKH Ta
TEXHOJIIOTi# (KpiM paKeT-HOCIIB);

PO3p00JICHHS, BUIPOOYBaHHS, BUPOOHMIITBO 1 €KCIUTyaTallisl KOCMIYHHX arapariB Ta iX CKJIaJ0BUX
YaCTHH, HAa36MHOI KOCMIYHOi iH(PACTPYKTypu Ta ii CKJIAJOBHX YACTHH, OOJIaJHAHHS, IO BXOIUTH [0
CKJIaJy KOCMIYHOTO CETMEHTAa CYIyTHUKOBHX CHCTEM, 32 BUHATKOM CHUCTEM TeIepa iOMOBIICHHS,

nepeaada, OTPUMAHHS, PO3MOBCIOMKCHHS Ta BHKOPHUCTAHHSA JAHWX 3 KOCMIYHHX O00'€KTIiB, KpiM
MUTaHb, BiTHECCHHUX JI0 KoMIleTeHIIii HalioHansHOi pagy 3 mUTaHp TelieOaueHHs 1 palioMOBIICHHS;

HaJaHHS IHIIMX KOCMIYHMX [IOCTYT, TIOB'I3aHMX 3 OpPEHAOI0 pecypciB HaliOHAJbHUX 1
MIXKHApOJHUX CHCTEM CYMYTHUKOBOTO 3B'S3KY Ta MOBJICHHS OTepaTopaMH i OKPEeMUMH KOPHUCTYyBauyaMH,
TapaHTIMHAM OOCITYyTOBYBAaHHAM Ta AaBTOPCHKHUM HArISAOM 33 KOCMIYHOIO TEXHIKOIO, peai3alli€ero
KOCMIYHOI TEXHIKH Ta TEXHOJIOT1H.
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TakuMm 4YWHOM, JiIIEH3iS HEOOXiAHA caMe JUIs Po3pOOJCHHS, BHIPOOYBAaHHS, BUPOOHHIITBO Ta
eKCIUTyaTarii KOCMIYHHX alapariB, IO JO3BOJISE 3POOUTH BHICHOBOK IO KOCMIYHI amapaTtd MOXXYTh
3HAXOAUTHCS Y BJIACHOCTI JIMIIIE TUX CYO’ €KTIB KOCMIYHOI MisITHHOCTI, IO OTPUMAJIH BiIIOBITHY JIIICH3IIO.

Cy0'ekT TiANPUEMHHIIBKOI JisSUTBHOCTi, IO 3/iHCHIOIOTh KOCMIUHY JisUTBHICTH 0€3 JIiIeH3ii,
HECYTh BiJINOBIIANIBHICTH 3T1THO 13 3aKOHOJJABCTBOM YKpaiHH.

®diHaHCYBaHHS KOCMIYHOI MISUTBHOCTI 3 HAyKOBOIO Ta T'OCIIOAAPCHKOI0 METOIO0 Y THX BHITaJIKax,
KOJI 3aMOBHUKOM pPOOIT € JepkaBa, 3MIMCHIOETHCS HA IMIJICTaBi 3arajabHOAEPKABHOI MIIEOBOI HAYKOBO-
TEXHIYHOT KOCMIYHOI porpaMu Y Kpainu.

®diHaHCYyBaHHS KOCMIYHOI HisSUTBHOCTI B IUIIX OOOpPOHW Ta Oe3MmeKu YKpaiHW 3MIHCHIOETHCS 3a
paxyHOK KomTiB Jlep:kaBHOTO OI0ODKETy YKpaiHu 3a Jep>KaBHAM OOOPOHHHIM 3aMOBJICHHSIM.

VYHikanbHI 00'€KTH KOCMIYHOI MisIIBHOCTI MOXYTh 3HAaXOJUTHCS Y TIOBHOMY TOCIIOAapCHKOMY
BiJaHHi 200 B ONEPaTUBHOMY YIPABIiHHI BiATIOBIIHUX IOPUANIHUX OCi0.

YHiKanbHI 00'€KTH KOCMIYHOT TISITEHOCTI — I1e CKJIaHI HAyKOBO-TEXHIYHI KOMIUICKCH Ta CHCTEMH,
BunpoOyBajbHA i crieniaibHa anapaTypa 3 yHIKaJlbHUMH NapaMeTpaMM, BUKOPHCTOBYBaHI ISl peaizawii
3aranpHoaepkaBHoi (HamionampHoT) kocMiuHOi porpamu Ykpaiaun Ha 1998 - 2002pokw, siki 3a cBOIMHU
eKCIUTyaTaIlifHIMH XapaKTePUCTHKAaMH HE MAarOTh aHAJIOTIB Y CBITI ab0 BiATOBINAOTH CBITOBOMY PiBHIO
aHAJIOTIYHOI TeXHIKK (3aCO0M KEepyBaHHS i KOHTPOJIIO 3a KOCMIYHHMHE arapaTamiy; 3aco0d MpHiMaHHS Ta
00pobJeHHs ciy)00BOi 1 HAYKOBOI iHpopMaLii; BUpoOHIYA, eKCTIEPUMEHTAIbHA Ta HAYKOBO-TEXHOJIOT1YHA
0asa [ BHIOTOBJICHHS 1 NMPOBEICHHS BUIPOOYBaHb KOCMIYHOI TEXHIKHM 3 MOJCIIOBAHHAM (aKTOpiB
KOCMIYHOTO TIPOCTOPY; 3aco0M KOHTPOJIIO 3a KOCMIYHUMH OO0'€KTaMHd INTYYHOTO Ta HE3EMHOTO
MOXOJPKEHHSI; HA3eMHHUH CErMEHT 3aco0iB MOHITOPHHTY 3€MHOI IIOBEpXHi, CHUCTeM 3amoOiraHHs
TEXHOT'€HHUM Ta MPUPOTHUM KaTtacTpodam; Ha3eMHi 3aCO0M KOCMIYHHX TEIICKOMYHIKaIii).

Craryc yHIKaTbHOTO OO0'€KTYy KOCMIYHOI MisUTBHOCTI HaOyBa€ 3 MOMEHTY BKJIIOYCHHS HOTO 110
JlepaBHOTO peecTpy YHIKATBHUX 00'€KTIB KOCMIYHOI JisUTBHOCTI Ta IPUCBOEHHS PEECTPAIIITHOTO HOMEPa,
BIANOBIIHO 100 BUMOTr, BcTaHOBIeHHX [lonmoxenusM mpo J[lepkaBHUI peecTp YHIKalnbHUX O0'€KTiB
KOCMIYHOI MisUTbHOCTI, 3aTBepkeHuX [loctanoBoro Kabinery MinictpiB Ykpaiam «lIpo 3axomu mozmo
3a0e3nedyeHHs (DYHKI[IOHYBaHHS, 30€pEeKEHHS Ta MOJAJIBIION0 PO3BUTKY YHIKaJbHUX OO0'€EKTIB KOCMIUHOI
nisutbHOCTI» Big 26 mroToro 2000poky N 404

Bimmosinso o cr. 11 3akony Vipainn «[Ipo 3acTaBy»” CTOPOHOIO B {IIOTEYHOMY JOTOBODPI MOXKE
OyTH JepikaBa.

3rigHo 3i cr. 22 TocHomapchkoro Komekcy YKpaiHH® aepikaBa peamisye MpaBo IepiKaBHOIL
BJIACHOCTI y JIEP’KaBHOMY CEKTOPi EKOHOMIKH Yepe3 CUCTEMY OpraHi3aliiHO-rOCIOAapChKIUX MOBHOBAXKEHD
BIIMIOBITHUX OPTaHIB YNPaBIiHHS MO0 CYO0'€KTIB TOCHOAPIOBAHHS, IO HAJEKaTh IO I[LOTO CEKTOpa 1
3MIHCHIOIOTh CBOIO IisSUIBHICTE HA OCHOBI IpaBa TOCIIONApPCHKOTO BilaHHA a0o IpaBa OMEPATHBHOTO
YIPAaBJIiHHS, MaiHO, 1110 € IePKaBHOIO BIACHICTIO 1 3aKpilUICHE 32 ACP)KaBHOK YCTAaHOBOIO (OpraHizali€ro),
110 rmepedyBae Ha AepKaBHOMY OIOJDKETI, HAICKHUTH il Ha TIpaBi OIEPaTUBHOTO YIIPaBIiHHS.

Tak, 3a cr. 137 Tocmomapchkoro Koaekcy VYKpaiHd [epXkaBHI yCTaHOBH (opramizarrii)
KOPHUCTYIOThCS 1 PO3MOPS/DKAIOTHCS MAaHOM, 3aKPIIUICHMM 332 HHUMH BJIACHUKOM (YIOBHOB)XCHHM HHM
OpraHoM) s 3/iMCHEHHS HEKOMEpLIHHOI rocmoiapchKoi MisUIBHOCTI a00 Ha TpaBi TOCHOAAPCHKOTO
BimaHHs, To6TO B cmiry cT. 136 I'ocmomapchkoro KoIeKCy YKpaiHM JepikaBHI ycTaHOBH (opramizarfii)
BOJIOJIIOTh, KOPHUCTYIOTBCS 1 pO3NOPSAIKAIOTBCS MailHOM, 3aKpilUIeHMM 32 HHAMH  BJIACHHUKOM
(yrmOBHOBa)KEHMM HHM OpPraHOM), 3 OOMEKCHHSM IPAaBOMOYHOCTEH IIONO PO3MOPSIKCHHSI OKPEMHMH
BHJIaMH MaiiHa.

Omxe, MailHO 3aKpiIUTIOETBCA 3a JEp)KaBHUMH ycTaHOBamMM (OpradisamisMH) Ha [pasi
OTIEPaTUBHOTO YIpaBIiHHA a00 Ha MpaBi TOCTIONAPCHKOTO BiJaHHSI.

3akon Ykpaiau «lIpo imoteky» B craTTsax 5 Ta 14 He mepenbdavae MOKIMBOCTI Iepeaadi B iMOTEKY
MaiiHa, 110 HaJIC)KUTh IOPUANYHIN 0c001 Ha MpaBi ONEPaTHBHOIO YIPaBIiHHI, OAHAK B 4. 2 ¢T. STa 4. 1cT.
14 3akony VYkpainum «[Ipo imoTeky» BCTAHOBJIEHO, LIO MPEIMETOM IMOTEKH MOKe OyTH MaiHO, IO

! [Ipo 3ax00u wodo 3abesneuenns gynkyionysanns, 36epexcents ma NOOANLUIOZ0 POIGUMKY VHIKATHUX
006'exmie xocmiunoi disnornocmi 2000(Ka6iner MinictpiB Ykpaiuu). O¢iyitinuii catim Bepxoenoi Paou
Vxpainu. <http://zakon2.rada.gov.ua/laws/show/404-2060¢2015,sepecens, 15).

2 [Ipo sacmasy 1992 (Bepxosua Paa Yipaiuu). Ogiyitinuti caiim Bepxosnoi Paou Ykpainu. <http://zakon4.
rada.gov.ua/laws/show/2654:422015,sepecens, 15)

% ['ocnooapevkuii kodexe 2003(Bepxosua Pana Ypaiun). Ogiyitinuti caiim Bepxosnoi Padu Yrpainu.
<http://zakon2.rada.gov.ua/laws/show/436>12015,sepecens, 15).
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HQJICKHUTh 1MOTEKOJABII0 HA MpaBi T'OCHOAAPCHKOTO BiJaHHA, SKIIO IMOTEKOJABLEM € JEpKaBHE
MiIITPUEMCTBO, YCTAHOBA, OpraHi3amis.

BigmosigHo mo cr. 136 IN'ocnogapchkoro kojaekcy YKpaiHd MpaBO TOCIIOAAPCHKOrO BiJaHHS €
pPEYOBHM TIpaBOM CyO'eKTa MiANPUEMHUNTBA, SKUH BOJOMAIE, KOPUCTYETHCSA 1 PO3MOPSANKAETHCS MAHHOM,
3aKpiIUICHMM 32 HHUM BIIACHUKOM (YIIOBHOBaXCHUM HHM OpraHOM), 3 OOMEKEHHSM IPaBOMOYHOCTI
PO3IMOPSKEHHS MOJI0 OKPEMUX BHJIB MaifHa 3a 3T0JIOI0 BJIACHHKA Yy BHIIQJIKax, IependadyeHnx
lNocrogapcbkuM KOACKCOM YKpaiHH Ta IHITUMHA 3aKOHAMH.

BracHuk maiiHa, 3aKpirieHOr0 Ha MPaBi TOCMOMAPCHKOTO BifJaHHS 32 CY0'€KTOM ITiIIIPUEMHUIITBA,
3MIMCHIOE KOHTPOJhL 32 BUKOPHUCTAHHSAM Ta 30CpEKEHHSIM HAJICKHOTO HOMY MaiHa Oe3rmocepeqHno ado
yepe3 YIOBHOBRXEGHUH HHM OpraH, HE BTPYYalOUHCh B OINEPATHBHO-TOCIOAAPCHKY JisUTLHICTH
MiANPUEMCTBA.

Moo 3axucTy mpaBa roCHOAAPCHKOTO BiJJaHHS 3aCTOCOBYIOTHCS MOJIOKEHHS 3aKOHY, BCTAHOBJICHI
JUTSL 3aXUCTy TpaBa BIacHOCTI. CyO0'€eKT MiINPHEMHHIITBA, SIKAU 3MIHCHIOE TOCIMOMAPCHKY isIBHICTH Ha
OCHOBI ITPpaBa rocroJapchKOro BiJaHHS, Ma€ MPaBO Ha 3aXUCT CBOIX MAHHOBUX MpaB TAKOX BiJ BIaCHHUKA.

BignosigHo no cr. 137 ['ocnonapchkoro KoAaekcy YKpaiHM HpaBOM OMNEPATHBHOIO YIPaBIiHHSI
BH3HAETHCS PEUOBE TMPaBO Cy0'€KTa TOCIIONAPIOBAHHS, SKHH BOJIOHIE, KOPUCTYETHCS 1 PO3MOPSIIKAETHCS
MaiHOM, 3aKpilUVICHHM 3a HHM BIACHHUKOM (YIIOBHOB2)XCHHM HHM OpraHOM) Uil 3/iHCHEHHS
HEKOMEpUIHHOI TOCHOAAaPCHKOI isNIBHOCTI, Y MEXaX, BCTAaHOBIEHUX [ocrmogapchkuM KoaekcoM YKpaiHu
Ta IHIIMMH 3aKOHAMH, @ TAKOX BJIACHUKOM MaiiHa (YIIOBHOBa)KCHUM HHM OPI'aHOM).

Brmacamk MaiiHa, 3aKpilUICHOTO Ha TpaBi ONEPaTHBHOTO YINPaBIiHHA 3a CyO'€KTOM
TOCHOAAPIOBaHHSA, 3A1MCHIOE KOHTPOJb 32 BUKOPUCTAHHSIM 1 30€pEKEHHSIM MEpeAaHoro B OINEpaTHBHE
yhnpaBiiHHS MaiiHa Oe3nocepeaHb0 abo depe3 YHNOBHOBaXCHHWH HHMM OpraH i Mae€ MpaBoO BUIyYaTd y
cy0'eKkTa TOCTIOJAPIOBaHHS HAJJTUIKOBE MAiHO, a TAKOXX MaiHO, III0 HE BUKOPHCTOBYETKLCS, Ta MalfHO, 110
BUKOPUCTOBYETHCS HUM HE 32 IPU3HAUCHHSM.

Crarts 74 T'ocogapcbKoro KoAekcy YKpaiHH BCTAHOBIIOE NMPABOBUH peXMM MaifHa JepKaBHUX
MIIPUEMCTB 1 Tependadae, MO MaiHO, IO € Iep)KaBHOIO BJIACHICTIO 1 3akKpilieHe 3a JCpKaBHUM
MiAMPUEMCTBOM, HAJIEXKWTh HOMY Ha TpaBi MOBHOTO TOCIOJAPCHKOTO BIJNAHHS, SKAM JIep)KaBHE
MiANPUEMCTBO BOJIOAI€, KOPUCTYETHCS Ta PO3NOPSIKAETHCS, 3aCTOCOBYIOUH MTPaBUIIa, epeadadeHi YnHHUM
3aKOHOJIABCTBOM TIPO MTPABO BIACHOCTI.

IIpu mpboMy YMHHE 3aKOHOJIABCTBO YKpaiHM He nepeadadac KOHKPETHUX JiH, 10 MOXYTh BUNHATH
JeprKaBHI IOpUANYHI 0COOM 1 3 SKMX BUHHKA€E MPaBO MOBHOTO TOCIOAAPCHKOro BigaHHsA. be3ymMoBHO, B 1e
MpaBO BXOJATH Jii MO0 €(QEKTHMBHOTO BUKOPUCTAHHS JEpPKaBHOTO MaifHa, KOLITIB MiATIPHEMCTB,
TTOJTITIIIICHHS YMOB TIparli Tomo. Ha mpakTuili i MOBHOBaKEHHS HACTUTHKH ITHUPOKI, IO Y CYKYITHOCTI HUMHU
MOXXHA OXOIUTH OYyIb-sIKi [ii, TII0 MOYKE 31MCHIOBATH 3 MAWHOM HOTO BIIACHHK.

TakuM YHHOM, IMOTEKOAABIIEM MOXE BUCTYNATH CaMe Cy0' €KT KOCMIYHOI JiSUTBHOCTi, SIKOMY
MaiHO HaJC)KWTh Ha IpaBi TOCTOJAPCHKOTO BimaHHS ab0 MpaBi BIIACHOCTI, a HE OyAb-IKWi CyO’€KT
TOCTIOIaPIOBAHHS.

Kocwmiuni amapatn MoXyTh OyTH BiguyXeHi Ccy0'€KTOM KOCMIYHOI AisUTBHOCTi, SK Cy0' €KTam
TOCHOAAPIOBaHHA, L0 3HIHCHIOIOTBCSA TOCMOJAPCHKY MisUIBHICTH BIAMOBIAHO A0 BHUMOT YHHHOTO
3aKOHOJIAaBCTBA YKpaiHH, TaK 1 1HO3EMHHM Cy0 €KTaM TOCIOAApCHKOi MiSUTBHOCTI 3a YMOBH OTPHMAaHHS
JI03BOJIy Ha MPOBEICHHS IEPETOBOPIB 3 1HO3EMHHMH CYO'€KTaMH TOCHOJAPCHKOI MAiSIIBHOCTI OO
YKJIaJeHHS IOTOBOPIB KyMiBIi-NIPOAaKy KOCMiYHOI TEXHIKH 1 TEXHOJIOTIH.

Ilopsimok HamaHHS JO3BOJIB Cy0'€KTaM KOCMIYHOI MisUTBHOCTI Ha TPOBEACHHS IIEPETOBOPIB 3
1HO3eMHUMH CYy0'€KTaMH TOCIIOAAPCHKOi MISUTBHOCTI MMIOAO AOCTIIKCHHS 1 BHUKOPHUCTAHHS KOCMIYHOTO
MPOCTOpY, BUPOOHUIITBA 1 eKCIUTyaTalil KOCMiYHOI TEXHIKM Ta YKJIaJIeHHS JOTOBOPIB KYMiBIi-IPOAAXY
KOCMIYHOI TEXHIKM 1 TEXHOJOTIH, a TaKoXK TMOpPSAOK peectpariii B HarioHalibHE KOCMIYHE areHTCTBO
VkpaiHd 30BHIIIHBOCKOHOMIYHHMX JOTOBOPiB (KOHTPAKTIiB), MPEAMETOM SKHMX € JOCIHIDKEHHSA |
BUKOPUCTAaHHS KOCMIYHOTO MPOCTOPY, BHPOOHMLTBO 1 EKCIUTyaTamis KOCMIYHOI TEXHIKH, a TaKOX
JOTOBOPIB KYMIBIII-MPOJaKy KOCMIYHOI TEXHIKM 1 TEXHOJOTiH, YKJIAQAEHUX YKPaiHCBKUMH CYO'€KTamu
MiITPUEMHUIIBKOT  TiSUTBHOCTI 3 1HO3EMHHMH CY0'€KTaMH TOCIIOAAPCHKOi MISITBHOCTI BHU3HAYAETHCS
[lonoxeHHsM TIpO TOPSAAOK HAZaHHS [O3BOJIB CyO'€KTaM KOCMIUHOI MisJIBHOCTI Ha MPOBEICHHS
MEPETOBOPIB 3 iHO3EMHUMHU CYO'€KTaMH TOCIIOAAPCHKOI MISTBHOCTI IMOAO JOCIHIDKCHHS 1 BUKOPUCTaHHS
KOCMIYHOTO MPOCTOPY, BUPOOHUIITBA 1 €KCILTyaTarii KOCMIYHOT TeXHIKH Ta YKIAJACHHS JOTOBOPIB KYITiBIIi-
MIPOJIaXKy KOCMIYHOT TEXHIKH 1 TEXHOJIOT1H, PEECTpaIlii JOTOBOPIB, IMPEIMETOM SIKUX € KOCMIYHA MisUTbHICTD,
VKJIaJeHUX CyO'eKTaMy MiANPHEMHHULBKOT AISTIBHOCTI YKpaiHU 3 1HO3EMHHUMH CYO'€KTaMH TOCIOJApChKOi

174



nisuieHOCTI, 3arBepkeHHMM [loctanoBoto KabGinery MinictpiB Ykpainm «lIpo 3axomm nep>kaBHOTO
PEryJIIOBaHHS KOCMIUHOI AisutbHOCTI» Bix 04 uepsrst 1998poxy N 798.

30BHIITHFOEKOHOMIUHHI JOTOBIp (KOHTPAaKT) mifumsrae peectpariii B HarioHarsHOMY KOCMIiYHOMY
areHTcTBlI YKpaiHu BiAmoBigHO n0 moctaHoBu KaOinery MinicTpiB Ykpainu «[Ipo 3axoan aep:kaBHOTO
pEryIroBaHHs KOCMIYHOI AismbHOCTI» Bifl 04 uepHs 1998poky N 798.

Cy0'exT KOCMIYHOT MISUTEHOCTI JIT OTPUMAaHHS JO3BOJIY Ha MPOBEACHHS TIEPETOBOPIB 3 IHO3EMHUMHU
cy0'eKTaMH TOCTIOAAPCHKOI MIsITBHOCTI Tomae n0 HarmioHambHOTO KOMIYHOTO areHTCTBa YKpaiHU 3asBy,
BIJOMOCTI PO 1HO3EMHOT0 Cy0'€eKTa TOCHOAAPCHKOI AISIBHOCTI 1 MEpPEeNiK MUTaHb, SIKIi BUHOCSATHCA IS
00TOBOpPCHHS.

IleperoBopu, mpeaMETOM SKUX € iHGOPMAITis, IO HAICKHUTH 0 JIEP’KaBHOI TAEMHUII, TTPOBOIATHCS
BiJIIOBIZTHO /10 3aKOHOAABCTBA 3 MUTaHb OXOPOHH AEP>KABHOI TAEMHHLI.

VY pasi mpoBelneHHS MEPErOBOPIB CTOCOBHO YKJIAJCHHS JOTOBOPIB KYMHIBIII-MPOJAXy BHUPOOiB
PaKEeTHOI TEXHIKH, a TAKOK OOJIaJIHAHHS, MaTEPialliB 1 TEXHOJIOTIH, III0 BUKOPUCTOBYIOTHCS TSI CTBOPCHHS
pakeTHOi 30poi, cy0'eKT KOCMIYHOT AisUTLHOCTI 3000B'13aHUI MaTH BiAMOBiAHWI BUCHOBOK HamioHanbHOTO
KOMIYHOI'O areHTCcTBa YKpaiHu AJsl OTpUMaHHs J03Boy Jlep KeKCIIOPTKOHTPOIIIO.

s peecrpamii  moroBopiB (Yyrog, KOHTPaKTiB TOIINO) MPO JOCTIMKEHHS 1 BHKOPHUCTAHHS
KOCMIYHOTO TPOCTOPY, BUPOOHUIITBO 1 €KCIUTyaTallif0 KOCMIYHOI TEXHIKH, a TaKOX IOTOBOPIB KYITiBIIi-
NpoAaXy KOCMIYHOT TEXHIKM 1 TEXHOJNOTiH, YKIaJeHHX 3 I1HO3EMHHMH CYO'€KTaMH TOCIOAAPCHKOI
TSITEHOCTI, Cy0'€KT KOCMIYHOI JisUThHOCTI IToAae 10 HamioHaapHOTro KOMIYHOTO areHTCTBa Y KpaiHu.

3a pe3ynbTaTaMy po3MISIAY MOMAHWX MOKyMEHTIB HamioHaaprHOTO KOMIYHOTO areHTCTBa YKpaiHu
NPOBOOUTH  PEECTPalil0  JOrOBOPY 3  OJHOYACHOI  BHJAuYel0  BIAMOBIZHOIO  BHCHOBKY
JepikeKCIOPTKOHTPOIIO.

Ile cBigunTh TpPO TE, MO KOCMIYHHK 00 €KT MOXe OYyTH BIAYY)KCHHH IMMOTEKOMABIEM, 3
ypaxyBaHHSIM OCOOJMBOCTEH, MependadeHnX BUMOTaMH YHHHOTO 3aKOHOJIABCTBAa YKpaiHH, 1 HA HBOTO
BiJIIOBIZTHO 10 3aKOHO/AABCTBA MOYKE OYTH 3BEpHEHE CTATHEHHS.

BucnoBku. [lpuiimaroun 10 yBaru Bce BUINEBUKIAJICHE, CIiJl aKIICHTYBAaTH yBary Ha TOMY, IO
KOCMIYHHH 00’ €KT HE BiATIOBiIa€ BCIM O3HAKaM, IO BUCYBAIOTHCA JIO MPEAMETY IIOTEKY B MEKax CTaTTi 5
3akony Ykpaiaun «Ipo imoteky», B 3B’ 3Ky 3 IIUM, Ha CHOTOJHIIIHIA JIcHh, KOCMiYHI 00’ €KTH HE MOXYTh
repeaBaTUCS B ITOTEKY.

OkpiM TOTO, BBaXXKAEMO, IO BUMOTH, TepeadadeHi B ¢T. 5 3akoHy Ykpaiaum «lIpo imoTeky» Taku
CTOCYIOTBCSI HEPYXOMOT'O MaifHa, i 3aKOHO/aBelb TOBUHEH OYB BCTAHOBUTH BHUKIIOUEHHS Ha piBHI 3aKOHY
Vkpainn «Ipo imoTteky» II0A0 YMOB, IPH HASBHOCTI SIKUX KOCMIYHHH 00’ €KT MOke OyTH mepeiaHo B
ITTOTEeKy, a HEe BU3HAYATH, 10 «3acTaBa KOCMIYHUX 00’ €KTIB, ... PETYIIOETHCS 3a TIPABHIIAMH, BUSHAUYCHUMHU
3akonoM Ykpaiau «IIpo imoTexy».
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ITIPABA HA UYXI 3EMEJIbHI JIJIAHKH
Y KOHTEKCTI OBMEXEHbD TA OBTAKEHD ITPABA
BJACHOCTI

Tetiana Kharytonova, PhD in Law
National university «Odesa Law Academy», Ukraine

THE RIGHT TO OTHER PEOPLE'S LAND IN THE CONTEXT
OF RESTRICTIONS AND LIMITATIONS OF PROPERTY
RIGHTS

The article explores the issue of determining what is the right to other people's land: limitation
or burden the property rights on land, on which such rights are established. Because of the lack
of a clear delineation of these categories in the legal regulations there is confusion, and, as a
result, inconsistencies and lack of standards. There is no unanimous opinion among scholars. In
order to study this problem was held the analysis of scientific developments and applicable legal
regulations of civil and land legislation on the issue of inclusion of easement, emphyteusis and
superficies to the restrictions or encumbrances of property rights on land. Concluded that civil
law and land law sciences and legislation mixed the studied categories that have a negative
impact for its understanding and practical application.

Key words: right to other people's land, restriction, limitation, easement, emphyteusis,
superficies.

HocnimpkeHHs: kaTeropii mpaB Ha 4yXi pedi i, 30KpeMa, Ha 4yXi 3€MeJIbHI MiJSIHKH, Y KOHTEKCTI
CIIBBIIHOIIICHHS KaTErOpiii «0OMEKCHHS» Ta «OOTSKEHHS» IpaBa BIACHOCTI, € HeoOXiguuM. [Ipobmema
MOJISITa€ B TOMY, IO M AOCI y HAayKOBil JiTepaTypi HE CKIAIOCA €JUHOI TOYKH 30pYy IIOJO0 BHU3HAYCHHS
TOTO, YMM € TIpaBa Ha YyXi peui. OOMEKeHHSIM 4YM OOTSDKCHHSM I[paBa BIACHOCTI. 3a3HaueHa
HEY3TOJKEHICTh TMPHU3BOJNUTH A0 IUTYTAaHUHU 1 Y HOPMATHUBHO-TIPABOBUX aKTaX, IO PETYJIIOIOTH BiAMOBIIHI
BIJTHOCVHHU.

Jo Bu3HaueHHs OOMEX)eHb Ta OOTsKEHBb MpaBa BIACHOCTI 3BEpPTaJHCA SIK HAYKOBLI 3 IMBIJILHOTO,
TakK i 3eMEJIBHOTO TpaBa, IO MiJKPECIIOE 3HAUUMICTh WX KaTeropiid, OCKIIbKM BUHUKHEHHS MpaB Ha yXi
3eMenbHI OUIAHKKM (cepBiTyT, eM@iteB3uc Ta cymepdimiil) perymoerscs i 3eMenbHHM, i L[UBiTBEHIM
KoJleKcaM# YKpaiHu.

Cepen HayKOBIIB, SIKi 3BepTaics B Tiif, UM 1HIIIH Mipi 10 3a3Ha4€HOT IPOOIEMATUKH CITiJl HAa3BaTH:
B.I. AngpetinieBa, /[.B. bycyitok, B.K. T'ypeBcbkoro, B.II. Kamwumancekoro, I[.I. Kapakama, II.D.
Kynuawnaa, A.M. Mipomandenka, €.0. Miuypina, B.B. Hocika, O.B. Posron, B./[. Cunop, M.B. lymery
Ta 1HIIKNX, aJe XapaKTePHUM € IPOTUIICKHICTh MO3UILIH Y AOCIIPKEHHSIX 13 3a3HAYCHOT0 MUTAHHS.

Meroro 1i€l cTaTTi € aHaji3 HAyKOBUX JOCTIIKECHb Ta HOPM YHHHOTO 3aKOHOJABCTBA 3 MHUTAHHS
BIIHECCHHSI TIPaB Ha Uy)Ki 3eMeIbHI MIJISHKH 10 0OMeXeHb a00 OOTsHKEHB ITpaBa BIACHOCTI HA 3eMEIbHY
JUISHKY, 00 SIKOT BCTAHOBJIIOIOTHCS 3a3HAUEHi MpaBa.

Sk 3a3Havya€ThCS Y HAYKOBIiH JiTepaTypi, IpaBo BIACHOCTI SIK HAHO1IbII aOCOMIOTHE PEYOBE MPABO
THM HE MCHII HE HaJla€ BIACHUKOBI OE3MEKHHUX 3a 00CATOM MOMUIMBOCTEH HIiSTH HA BIACHUHA PO3CyI. Sk
3aBX/AM, TaK 1 HUHI MpPaBO BIACHOCTI OOMEKYETbCS ILUIAXOM 3allPOBAKCHHS aJEKBATHUX IPABOBHX
MeXaHi3MiB HOro peryioBaHHs. Y 3aKOHOJABCTBI 1 MPaBOBill Hayli BiZHOCHO IpaBa BJIACHOCTI HIETbCS
mpo #oro Mexi Tta oOMexeHHS. IIpy MbOMy BHHMKAE TMUTAHHS MPO TOTOXKHICTH ab0 BIAMIHHICTH ITHUX
TIOHATH', 4 TAKOK PO CITiBBiTHOMICHHS MTOHATH «OOMEKEHHS Ta «OOTSIKEHHS.

AHai3 iCHyI0YHX 3 IbOTO NPUBOJY TOUOK 30pY, a TAKOXK IMOJIOKECHb HOPMAaTHBHO-TIPAaBOBUX aKTiB,

! Posron, O.B. (2005).Meoici ma o6medicenns npasa e1achocmi: Tuc. ...Kaux. jopui.Hayk: 12.00.03.
Hauionanbha topup.akageMm. Ykpainu im. SpocinaBa Mynporo, Xapkis, 34
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IO OTEPYIOTh 3a3HAYEHUMH MOHITTAMH «OOMEKEHHS» Ta «OOTSHKEHHS» JT03BOJISIE 3pOOUTH BUCHOBOK TPO
Te, mo: 1) abo MoeAHYIOTh OOMEXEHHS 3 OOTSHKEHHSMHM, He BOauarouM MiK HuMH pisHmii. Tak, B.IT.
Kamunrancekuif, po3MEKOBYIOUM MEXKi Ta OOMEXKCHHsI, 0 OCTaHHIX BITHOCHTH IepeiadadeHi 3aKOHOM
IpaBa TPETiX 0ci6 Ha MalHO BIACHUKA, B TOMY YHCII CEPBITYTH  TOIIIO, TOOTO He GauHTh BiAMIHHOCTEH Mixk
00MEKEHHSAMH Ta OOTSDKCHHSIMH; 2) a00 MIHSIOTH IX MicIsIMU (K 116 Mae micie B 3akoHi Ykpainu «Ipo
Jep’KaBHY PEECTPAINI0 PEYOBHX IpaB HAa HEPYXOME MAaWHO Ta 1X OOTSHKEHB» Ta B 3akoHI Ykpainu «lIpo
3a0€e3neYeHHS] BAMOT KPEAUTOPIB Ta PEECTPAIii0 OOTHKEHB.

3okpeMa, o3HaOMIIEHHS 3 TekcToM HOopM 3akoHy Ykpainu Bim 01.07.2004 Hpo nepkaBHy
PEECTpaIliI0 PEYOBHX IpaB HAa HEPYXOME MAaWHO Ta IX OOTSHKEHB» Ja€ IMJACTaBH JJII BHUCHOBKY IIPO
TOTOXKHICTh OOMEXEHB Ta 00TsHKEHB MpaBa BIIACHOCTI Ha TaKe MAMHO, SKI PO3YMIIOTHCS K OOMEXEHHS a0o
3a00pOHU PO3IMOPSKATUCSA HUM, YCTAHOBIICHI BiIIOBIIHO O MPaBOYHMHY (ZOTOBOpPY), 3aKOHY a00 aKTiB
OpTraHiB Aep:KaBHOI BJagy, OPraHiB MiCLIEBOTO CaMOBpPSIyBaHHsI, IX MOCAIOBHX 0Ci0, NPUHHATHX Y MexKax
MOBHOBa)KEHb, BU3HAYEHUX 3aKOHOM. Y TOMU e Yac B I[bOMY 3aKOHI BUOKPEMITIOBAIUCS OOMEKEHHS MpaBa
BJIACHOCTI (IIUIIXOM BCTAHOBJICHHS IHIIMX PEYOBUX NpaB HAa MaifHO BIACHWKA) Ta OOTsDKeHHsS (3a00poHa
BiTUy:KEHHSI, apEIIIT).

VY HoBili pemakiiii 3a3HaucHoro 3akoHy Bim 13.05.2014poky maeThcsi BH3HAYCHHS OOTSKCHHS,
3TiZHO 3 SIKUM OOTSKEHHS - 3a00pOHa PO3MOpsKATHCS Ta/abo KOPHUCTYBATUCS HEPYXOMHUM MaMHOM, SIKa
BCTaHOBJIEHA a00 3aKOHOM, a00 aKkTaMy YIOBHOB&)KEHHMX Ha L€ OpraHiB JEpKaBHOI BIAAH, X MOCATOBUX
0cib abo sika BUHUKAE Ha MifCTaBi 10roBopis (CT. 2).

Jermmo iHakmie po3yMitoThes 0O0TsKeHHS B 3akoHi1 Ykpainu «lIpo 3a0e3nedeHHs BUMOT KPEIUTOPiB
Ta PEeCTpaliio OOTSDKEHB», SIKUM, IMO-Tiepiie, OOTSHKEHHSIM BH3HA€THCA MPaBO OOTSHKyBaua Ha PyXxome
MaiiHO OopxHHMKa a00 oOMexkeHHs mpaBa OOp)KHMKA 4K OOTSDKyBaua Ha pyXxoMe MaiHO, IO BUHHKAaE Ha
IiJICTaBi 3aKOHY, JOTOBOPY, PIlIEHHS cymy a0o0 3 iHMMX Aik Qi3WIHUX 1 IOPUANIHUX OCi0, 3 SKUMHU 3aKOH
MOB’ i3y€ BMHHUKHEHHS TpaB i 00OB’s3KiB HI0A0 pyxoMoro MaifHa. [lo-gpyre, BCTaHOBIEHO /ABa BUAU
OOTsDKEHHS: MyONiyHi Ta MpuBaTHI. BignoBigHO mMyOMiYHUMHK € OOTSKEHHS PyXOMOTO MaiHa Ha MifcTaBi
3aKoHy a0o pimeHHS Cymy, TpUBAaTHI OOTSIKEHHS MOXYTh OyTH 3a0e3medyBadbHUMH Ta 1HIIAMUA
JIOTOBIPHUMH.

TakuM YUHOM, BPEryJIbOBYIOThCS SIK OOTSDKEHHS MpaBa OOTsKyBada HE Ha BCE, a JIMILE Ha PyXOMe
MaitHo Gopxumka (cT. 3); mO-mpyre, 3a0e3ledyBalbHUMU OOTSIKEHHSIMH B IOMY 3aKOHI HA3HBAIOTHCS
3acTaBa Ta TPUTPUMAHHS pyxomoro Maitaa (ct. 21), a iHIIMMM TOTOBIpHMMH OOTSDKEHHSAMHM - II€peaaya
PYXoMOro MaiiHa MoBipeHOMY a00 KOMiCIOHEpY 3TiIHO 3 ZOrOBOPOM JOpY4eHHs abo 3 TOrOBOPOM KOMICIT,
a Tako)X HaiMaueBi, yNpaBHUTENEBi, KYMIBIA-NPOAAXK PYXOMOro MaiiHa 3 TpaBoM abo 3000B'A3aHHSIM
3BOPOTHOTO BHKYIIY Ta iH. (cT. 34).

I x0ua MoNOKEeHHSI IaHOTO 3aKOHY HE MAalOTh 3HAUEHHS JUUIsl PETYIIOBAHHS MPAaB HA YYXKY 3eMENIbHY
TUISHKY, OCKUTBKHA BOHA € HEPYXOMOIO Piy4IO, CaMe CTaBJICHHS 3aKOHOAABLS A0 BU3HAYCHHS MOHATTA Ta
3MICTY TaKoi KaTeropii, sSIK «00TsHKEHHS» € IiKaBUM. Ha Hamy qyMKy, He3aJIe:KHO Bif cepH 3aCTOCYBaHHS,
OJIHAKOBI KaTeropii MaloTh TIYMAYUTHCS OTHAKOBO 1 BiJOOpa’kaTH CYTHICTh AHOTO IPABOBOTO SBHIIA
HE3aJIeKHO BiJl cpepH 3aCTOCYBaHHS.

30BCiM BKe iHAKIIE BH3HAYAIOThCS 0OMexkeHHs y cT. 111 3emenpHOro Komekcy YKpaiHu CTOCOBHO
IpaB Ha 3E€MENIbHY AUISHKY, B SKil 3a3HA4aeThCs, IO II€ MPaBO MOXE OyTH OOMEKEHO 3aKOHOM,
MPUAHATAMY BiATIOBIIHO O HHOTO HOPMAaTHBHO-TIPABOBUMH aKTaMH, IOTOBOPOM, pillIeHHsIM cyny. MoxXyTb
OyTH BCTAaHOBJICHI HACTYNHI OOMEXKCHHS Yy BHKOPHCTaHHI 3€MeNb. a) yMOBa PO3MOYATH 1 3aBEPIIUTH
3a0ymoBy ab0 OCBOEHHS 3€MEJIBHOI [ISHKH TPOTIATOM BCTAaHOBIIEHMX CTPOKiB; ©0) 3abopoHa Ha
MPOBAKEHHS OKPEMHUX BHIIB MisUIBHOCTI; B) 3a00pOHAa Ha 3MiHY ILIJIBOBOTO TPHU3HAYEHHS 3€MEIBHOI
JUISTHKH, JTaHamadTy; T) yMoBa 34iHCHUTH OyliBHULITBO, PEMOHT a00 yTPUMAaHHS JOPOTH, TUISTHKH JOPOTH;
) yMOBa JO/IepXKaHHsI MPUPOTOOXOPOHHMX BUMOT a00 BUKOHAHHS BH3HAYCHUX POOIT; 1) YMOBH HalaBaTH
MpaBO TIOJIOBAaHHS, BWJIOBY pHOHW, 30MpaHHSI IUKOPOCITHUX POCIMH HAa CBOIM 3€MENbHIH IISHII B
YCTAaHOBIICHHIT 4ac i B YCTAHOBJICHOMY TIOPSIIKY .

TakuM YMHOM, CIiJ] KOHCTAaTyBaTH Ty 0OCTaBUHY, IO B YKPAaiHCHKOMY 3aKOHOJABCTBI OOMEKEHHS 1
OOTSDKEHHS TIPUHITUIIOBO HE PO3MEKOBYIOTHCA. KpiM TOTO, Ii MOHATTS B PI3HUX HOPMATHBHHX aKTax
BXXHMBAIOTHCS y PI3HOMY 3HA4YEHHi; 1O TOTO K, B)KMBaHHS OOMEXEHb Ta OOTSDKEHb CTABHTHCS B 3aJICKHICTD

! Kampumancxuit, B.I1. (2000).JIpaso cobemeennocmu: npedenst u ozpanuyenus. Mocksa: OHATH-JIAHA,
3akoH u mpaso, 138.

2 3emenvruti kooexe 2001 (Bepxosua Pana Ykpaiun). Ogiyiiinuii caiim Bepxosnoi Paou Yipainu.
<http://zakonl.rada.gov.ua/laws/show/2768-14/page4>
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BiJ kiacugikawii pedell Ha pyxomi Ta HepyxoMmi. OOMEXEHHS! BCTAaHOBIIOIOTHCS 3TiAHO 13 3a3HAUYCHUMU
3aKOHAMH III0JI0 HEPYXOMUX pedeid, a O0TSDKEHHS — [I0JI0 PYXOMUX.

Bike sragysana crarrs 111 3emensHoro xomekcy Vipainu (. 3-5) Takok HamMara€TbCst IPOBECTH
po3monin Ha oOMeKeHHsI Ta OOTSHKEHHS BIJHOCHO iX JlepKaBHOI peecTpauii, abo, ckopilie, opraHy, sIKHi
NPOBOJMTh TaKy peecTpamiro. Tak, <«OOTSHKEHHS NpaB Ha 3eMeNbHI AULIHKA (KpiM  OOTSKEHb,
Oe3rmocepeIHb0 BCTAHOBIIEHWX 3aKOHOM) IAJIATAIOTh IepyKaBHIiN peectpamii B JlepskaBHOMY peecTpi
pEUOBHX TIpaB Ha HEPYXOME MAiHO y TOPSJKY, BCTAHOBICHOMY 3aKOHOM, a OOMEKEHHS Y BUKOPHUCTAaHHI
3eMenb (KpiM OOMeEKeHb, Oe3M0cepeHbO BCTAHOBICHHX 3aKOHOM Ta HPHWHATUMH BiIIOBIIHO 1O HUX
HOPMAaTHBHO-TIPaBOBMMH aKTaMH) IIiUIATal0Th AepKaBHil peecTparii B JlepkaBHOMY 3eMeTbHOMY KaJaacTpi
Yy TIOPSIIKY, BCTAHOBJICHOMY 3aKOHOM, 1 € YMHHUMH 3 MOMEHTY JAepXaBHOI peectpariii. OOMexeHHS Yy
BUKOPHCTaHHI 3eMejb, Oe3MOCepeIHbO BCTAHOBJICHI 3aKOHAMH Ta NPUHHATAMH BiJNOBIZHO A0 HHUX
HOPMAaTHBHO-TIPABOBUMH aKTaMH, € YHHHUMH 3 MOMEHTY HaOpaHHS YMHHOCTI HOPMAaTHBHO-TIPaBOBHMU
aKTaMH, SKUMHU BOHH OyJIM BCTaHOBJICHI. BimoMocTi Ipo 0OMeKeHHsT y BUKOPHUCTAHHI 3eMeNb 3a3HAYAI0THCS
y cXeMax 3eMJIEyCTPOI0 1 TEXHIKO-€KOHOMIYHHMX OOIPDYHTYBAaHHAX BHUKOPHCTaHHS Ta OXOPOHH 3€Melb
aJIMiIHICTPaTUBHO-TEPUTOPIAIbHUX OAMHUIIb, MPOEKTaX 3EMIJICYCTPOIO ILOJO0 OpraHi3amii 1 BCTaHOBJICHHS
MEX TEPHUTOpPIH MPHUPOMHO-3AMOBIAHOTO (OHAY Ta IHIIOTO TMPUPOJOOXOPOHHOTO IPH3HAYCHHS,
03JI0POBYOTO, PEKPEAIiIfHOTO, 1CTOPUKO-KYJIETYPHOTO, JTICOrOCTIONAPCHKOT0 PU3HAYCHHS, 3¢Mellb BOIHOTO
($oHIYy Ta BOJOOXOPOHHHUX 30H, OOMEXEHb Yy BHUKOPHCTAHHI 3eMelb Ta iX PEKUMOYTBOPIOIOYHX OO0’ €KTIB,
MPOCKTaX 3EeMJICYCTPOIO, IO 3a0e3MedyloTh CEKOJIOTO-CKOHOMIYHE OOTpYHTYBaHHS CIBO3MIHH Ta
BIIOPSAKYBAaHHS YTifh, TMPOEKTaxX 3eMJICYCTPOIO MIOA0 BiABEICHHS 3€MEIbHHUX JUISHOK, TEXHIUHIN
JTOKYMEHTaIIi i3 3eMJICyCTPOIO IOA0 BCTAHOBJICHHS (BiZIHOBJICHHS) MEX 3€MEJBHOI JUISHKA B HaTypi (Ha
MmicueBocTi). BimoMocTi mpo Taki 00MeXeHHsI BHOCSTHCS 10 JlepikaBHOTO 3€MEIBHOTO KalacTpy» .

Crinm 3BepHYTH yBary Iie Ha OJIWH ITIKaBHK MOMEHT, Ie¢ MOJOoXKeHHS 4. 1 cT. 4 3akoHy YKpaiHu
«[Ipo nepxaBHy peecTpalliio MpaB Ha HEPYXOME MalHO Ta iX OOTSDKEHB», SIKe 3a3Hayae, 0 000B'I3KOBIH
JepKaBHIA peecTpamil MiUIAraloTh pevyoBi mpaBa Ta OOTSHKEHHS Ha HEpyxoMe MaiHO, po3MillleHe Ha
Teputopii YKpainu, a came. 1) mpaBo BiacHOCTI Ha HepyxoMe MaifHO, 2) HpaBO BOJIOAIHHS, IIPABO
KOPHUCTYBaHHsI (CEpBITYT); MpaBO KOPUCTYBAHHS 3€MEJIbHOIO JISIHKOIO [UIsS CLIBCHKOTOCIIOAAPCHKUX
notped (eMpiTeB3uc); MpaBo 3a0yA0BH 3eMeNIbHOT AUIAHKY (Cynepdiliii); mpaBo rocnoAapchKoro BiIaHHS,
MPaBo OINEPATHBHOTO YIPABIIHHS, MPaBO MOCTIHHOTO KOPUCTYBAHHS Ta MPaBO OPEHAH 3eMENbHOT TiJISTHKH,
MpaBO KOPUCTYBaHHA (HaiiMy, opeHan) OymiBiacio abo IHIIMMH KaIlTaJbHUMH CIIOPYIAMH, 1X OKPEMHUMH
YacTHHAMH, IMOTEKa; JOBIpYe YMpaBIiHHSA MaiHOM; 3) iHIII PEyYoBi MpaBa BiJNMOBITHO 1O 3aKOoHY; 4)
MOJATKOBA 3aCTaBa, IPEMETOM SIKOI € HEpyXOMe MaiHo, Ta 1HIII OOTSKEHHS.

Bignosiap, mo caMe mei 3aKoH BiTHOCUTH A0 PEYOBHUX MPaB, a M0 10 OOTSDKEHb, MOXKHA 3HANTH y
4, 2 c1. 4 3aKkoHy, [ic 3a3HAYCHO, IO «PEYOBI IpaBa Ha HEPYyXOME MaiHO, 3a3HAa4yeHi B MyHKTax 2 1 3
YaCTUHM NEpIIOi Li€l CTATTi, € MOXIAHUMH 1 PEECTPYIOThCS MICHs AEP)KAaBHOI peecTpalii mpaBa BIACHOCTI
Ha Take MaifHO, KpiM BHITaIKiB, mepeadadeHux crarreio 4-1 mporo 3akony». [lependadeni ct. 4-1 3akonHy
BUKJTFOUYEHHSI CTOCYIOTHCS 36MEJb JIePKaBHOI Ta KOMYHAIBHOT BIACHOCTI.

TakuM 4MHOM, MOXHA 3pOOMTH BHCHOBOK, L0 MpaBa Ha YyXi 3eMeNbHi JUISHKUA BUCTYHAIOTh TYT,
SK PEUOBi MpaBa, OMHHAIOYN TEPMiH «OOTSHKCHHS».

Y HayKkoBi#t JiTepaTypi MOXHa MOOAYHMTH 1HIIHH MmMiaxix. 30kpeMa, HayKOBII 3BEPTald yBary Ha
TaKi MiIX0H1 3aKOHOIABIIS 10 OOTSHKEHB TpaBa BIACHOCTI:

- IX iCHYBaHHsI 3yMOBJICHO YKJIQJICHHSIM BIIACHUKOM Pi3HHX JIOTOBOPIB, BHACIIIOK SKUX HOTO pid
OTIMHSETHCS y 1HIIOI 0cO0H, M0 3MIHCHIOE KOPUCTYBaHHA HEto. Lle - moroBopu mopydeHHs, KoMicii, Haiimy,
VIpaBITiHHAS MaiHOM BJIaCHHKA. TOMy OOTSDKCHHS PO3YMIETBCS SK HEMOXIIHMBICTH IS BIIACHHUKA
KOPUCTYBAaTHCS CBOEIO PiUyIo;

- OOTSKCHHS 1HOI IOB SI3YIOThCS HE MPOCTO 3 (PAaKTOM YKJIAJACHHS BIAMOBIAHOIO JIOTOBOPY,
BHKOHAHHS SKOTO MOTpeOye mepealHs BIACHUKOM pedi y KOpUCTyBaHHS 1HIIIH 0c001, a i BCTAHOBJICHHSM
crioco0y 3a0e3neyeHHs HaJIe)KHOTO BUKOHAHHS (3acTaBa, IPUTPUMAHHS PyXOMOTO MaifHa);

- 3aKOH HE MOCTIIOBHO BKa3y€e B OJAHOMY BHIIAQAKY Ha BUHHUKHEHHS OOTS)KEHb BHACIHIZOK 3aCTaBU
MaiiHa BJIACHWKA, a B 1HIIOMY — HAKJIQJCHHs 3a00pOHH Ha HOTO BiMUYKCHHS, IO, SK BIJOMO, € PI3HUMH
IOPUINYHUMH (aKTaMH,

- 00TSDKEHHS MTPOTIOHYETHCS MOUISATH Ha Ti, IO BUHUKJIM BHACIIIOK: a) HOPMAJIBHOTO 3/1iHCHEHHS

! Bemenvhuii kodexe 2001 (Bepxosna Paa Ykpaiun). Ogiyitinuii caiim Bepxosroi Padu Yrpainu.
<http://zakonl.rada.gov.ua/laws/show/2768-14/page4>
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BIIACHUKOM CBO€1 TMPaBOMOYHOCTI IO PO3MOPSIKCHHIO MaHOM INIISXOM YKIAJACHHS THUX YH 1HIIUX
JOTOBOPIB - IOTOBIpHI OOTsHKEHHS, 0) 3abesmeueHHs 3000B’s3aHb (3a0e3medyBaibHI OOTSKEHHS), SKi
TaKOK PO3IJIIAIOTECS K PI3HOBMJ JOTOBipHHMX 00TsmKeHB (CT. 4 3akoHy Ykpainm «Ipo 3abesmeueHHs
BUMOT KpEIWTOPIB Ta PEECTpalif0 OOTSLKEHB»); B) TOpPYIIEHb 3000B'si3aHb (apeiiT); a TaKoX T)
cnerudivuHol MiJCTaBH, Ky MOXXHA Ha3BaTH BHKOPHUCTAHHSM CBOTO TpaBa a00 BUKOHAHHSIM OOOB'S3KY,
mepeadayeHoro 1oropopoM (KyImiBisS-IpoJaXk PyxoMoOro MaiiHa 3 mpaBoM abo 3000B'I3aHHSIM 3BOPOTHOTO
BHKYITY). 3a iHIIOO IiICTaBOI0 OOTSHKEHHS MOMUISIOTRCS Ha MPUBATHI, BCTAHOBJIEHI HA ITiACTaBi JOrOBOPY
Ta myOJiuHi, AKi BUHUKAIOTh BiAMOBIIHO J0 3aKOHY a00 pillIeHHS Cy.y;

- OOTSDKEHHS MOXXYTh BIIOMBAaTHCA Ha MpaBi SK KOPHCTYBAaHHSA, TaK 1 PO3MOPSKAHHS PIUIiO
BJIACHUKOM. AJle B 000X BHIIQJIKaX iX BCTAHOBJICHHS IMPHUBOJWTH O HEMOXJIMBOCTI JJIsi BIIACHUKA IX
3MIHCHEHHS.

Takui#i miaxig € He MPOCTO CYNEePEwINBUM, a i mepeayciMm HenporyManuM. CKIIaIaeThCsl BpAXKCHHS,
IO 3aKOHOJaBellb HE BU3HAYUBCS 3 CYTHICTIO TIOHSATH OOMEXKEHb Ta OOTSDKEHB JIO TOTO, SIK HAJIaBaTH 1M
HOPMATHBHO-TIPABOBE PETYIIOBAHHS .

HaBenemo, mie neski mo3uilii HAyKOBIIB MIOAO JOCHTIIXKyBaHOI mpoOnemarvku. Hampuknanm, s
SIKOCT1 PI3HOBUIY OOMEXKEHHS po3yMie oOTsDKeHHS mpaBa BiacHocTi J[.B. bycyiiok. Tak, BoHa po3pi3HsIE
3arajgbHi OOMEXEHHS Ta cremiaqbHi oOMekeHHs. Ilig 3arambHHUMH OOMEKEHHSMH IIpaB Ha 3EMIIIO, Ha
JTYMKY aBTOPKH, BapTO PO3YMITH OOMEKEHHS, SKi MONIUPIOIOTHCS Ha 3MIMCHEHHS TMEBHOK KaTEropi€ro
cy0’ €KTIB IpaB Ha 3eMJTI0 CBOiX IIPAaBOMOYHOCTEH B PiBHIN Mipi.

CTOCOBHO crHemiaIbHUX O0OMEXEHb IMpaB Ha 3eMJII0, TO Ha ii MyMKy, IMiJ HAMH BapTO PO3YyMITH
OOMEKEHHS, sIKi MOLIMPIOIOTHCS Ha 3iHICHEHHS MEBHOIO KaTeropi€ro cy0 €KTiB MpaB Ha 3eMIII0 CBOIX
MPaBOMOYHOCTEH B HEpiBHIN Mipi, BUOIpKOBO. 30KpeMa, A0 creliadbHuX 0O0MeKeHb MpaB Ha 3eMIII0 BOHA
BIHOCHTDL. a) OOMEKEHHs TpaB Ha 3€MIII0, 0OYMOBIJIEHI OCOOIMBOCTSIMHU IIPABOBOTO CTATyCy OKPEMHX
KaTeropii cy0'exTiB mpaB Ha 3emMito (iHO3eMHI TrpoMajasHH, ocodu 0Oe3 rpomansHcTBa). Tak,
MPaBO3AaTHICTh 1HO3EMHUX TPOMAJISH Ta 0ci0 0e3 rpoMaAsHCTBa HAOYBaTH y BIACHICTH 3€MENbHI TUISHKA
0OMEKYEThCS KATEropissMu 3eMellb;, 0) 0OMEeKEHHS IpaB Ha 3eMIII0, 00YMOBJIEHI BCTAHOBJIEHHSIM IIpaB
IHIIMX 0Ci0 Ha 3eMeNbHY AUISHKY, HaJlaHy Y BJIACHICTh Y KOPUCTYBAHHS 0Cc00i, TIpaBa KO 0OMEKYIOThCS.
Hampukiiag, oOMexxeHHS TpaB Ha 3¢MIII0, BHKIMKAHI BCTAHOBIICHHSM 3EMENBHHUX CEPBITYTIB,
MOIINPIOIOTHCS] BUKIIIOYHO Ha BJIACHUKIB Ta KOPUCTYBAYiB THUX 3€MENbHHX MUISHOK, IO BiIHOIIEHHIO 10
SKMX BCTAaHOBJICHO 3eMEJIbHUU cepBiTYT. PazoM 3 TUM, OOMEXeHHs NMpaB Ha 3eMIT0, IO BUILUIMBAIOTH 31
BCTAQHOBJICHOTO 3EMEIILHOTO CEpBITYyTYy, HE TOIIMPIOIOTHCS Ha IHIIUX BIIACHUKIB Ta KOPHCTYBadiB
3eMENbHIX JISHOK. .. OTiKe, 0OTKEHHS IPaB Ha 3eMITIO € PI3HOBHIOM OOMEKEHb TIPaB Ha 3EMITIO..

Ha gymxy O.B. Po3ron, oOMexeHHS Ta OOTSHDKEHHS TpaBa BJIACHOCTI € CXOKHMH IPaBOBHMHU
KaTeropisAMH, OCKIIBKH. a) CTOCYIOTHCS CyO' €KTHBHOTO IIpaBa BIIACHOCTI; 0) 3BYXKYIOTH MOKJIMBOCTI
BJIACHUKA 070 3/IHCHEHHS CBOTX MOBHOBa)KEHbL HA BJIACHUH PO3CYI; B) MOYACTH 30iraroThCs MiJCTaBU 1X
BCTAHOBJICHHS, OJIHI€I0 3 SKUX € HacamImepen AOroBip. Tomy Ciifi IOTOIUTHCS 3 TO3HINEI POCIHCHKUX
MPaBHUKIB, 3T1JTHO 3 SKOIO 32 IOPUAMYHHM 3HAYCHHSIM, (POPMOIO Ta HACHIJKAMH BCTAHOBJICHHS 1X MOXHa
TIPUPIBHATH OJIHE JI0 APYTOro”.

[Ipore BoHM MarOTh 1 pO301KHOCTI, JUIS BHUSIBIICHHS SKUX CIIiJ] BUXOAUTH 3 CYTHOCTI IIUX IOHSITH.
CyTHICT OOTSKEHH Ma€ BHU3HAYATHCS CaMUM TEPMIHOM <«OOTSIKCHHS» SIK JOAATKOBUM TATapeM st
BJIACHHKA, 3 KM BiH MyCHTh paxyBaTHucs. BinTak, HUMU € Taki yCKJIaJHCHHS IJIs HBOTO, SKi 3aJICKHI BiJ
Horo mpasa i SBJIAIOTH COOOI0 JOAATKOBI MpaBa iHIMKX ocid Ha Horo piu. Hanpuknaza, 1ogaTKOBUM TsArapeM
OyayTb CepBITYT, IpaBa HaliMaua (opeHmaps), yIpaBUTeIs HOro MaiHOM, KoMicioHepa Toro. IIpu Tux uu
IHMUX OOTSHKEHHSAX TIpaBa BJIACHOCTI BIIACHUK MOXKE 3IIACHIOBATH BCI CBOi MPaBOMOYHOCTI, aje
BpPaxoOBYIOUM MpaBa iHIIMX 0ci0 Ha Horo maiiHO. Hampukman, mpu cepBiTyTi BiH MoOXKe i BOJOAITH, i
KOPHUCTYBATHCS, 1 PO3MOPSIKATUCS HUM. Jlelo Mmo-iHIIOMY Ii¢ IIMTaHHS BperyisoBaHe B 4. 2 c1. 414 11K
CTOCOBHO cynep@illito; BIACHUK 3eMEJIbHOI MIITHKHA Ma€ IpaBO BOJIOAITH, KOPUCTYBATUCSA HEKO B 00CH3I,
BCTaHOBJICHOMY JIOTOBOPOM 13 36MJIEKOPHCTYBadeM. 3 IIbOTO aBTOpP POOUTH BUCHOBOK, IIIO 32 BiJCYTHOCTI

! Posron, O.B. (2005).Mesici ma obmesxrcenns npasa enackocmi: Tuc. ...Kau. .fopu.Hayk: 12.00.03.
HarionansHa ropua.akageM. Ykpainu iM. SIpociasa Myaporo. Xapkis, 38, 39.

2 Bycyiiok, I1.B. (2005).JIpasose pezyniosanns obmexrcets npag na 3emuio 8 YKpaini: Ouc... Kano.jopud.Hayx.
12.00.06 Hayionanrvna axademis nayk Yrpainu, Incmumym oepocasu i npasa im. B.M. Kopeyvkozo. Kuis,
29, 34.

® Akkypatos, .10., Kopiryros, H.M., Xopes, A.A. (2000).K Bompocy 06 orpaHuueHHsX i 06PEMEHEHHIX
npaBa coOcTBeHHOCTH. [ ocyoapcmeso u npaso, 10,68-72.
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TAKOT0 MO3HAYEHHs B JIOTOBOPI BJIACHHUK 3€MEJIbHOI MISIHKHM TpaBa Ha KOPUCTYBaHHS HEIO He 30epirae.
[IpaBo Ha po3MOPSMHKAHHS CBOIM MaifHOM 3aJIMIIIAETLCS 332 BIACHUKOM 0e3 3aCTepe>KeHI>1.

ToOTo Ha TIpaBO BIACHOCTI B IbOMY pa3i HE BIUIMBAIOTH MEBHI OCOOH, SIKi HaAUICHI BiIMTOBITHUMHI
MpaBaMH¥ BiTHOCHO MaiiHa BIIACHUKA.

TakuM 4MHOM, MOYKHa 3pOOMTH HACTYNHI BUCHOBKM: 1) B HMBUIICTHYHINM, 3eMeNbHIA Hayli Ta
BIJIMIOBITHOMY 3aKOHOIABCTBI BiIOYJIOCS 3MINIyBaHHs, IMO-TIEpPIE, MEK Ta OOMEXEHB IpaBa BIACHOCTI, a
o-1Ipyre, 0OMEXKEeHb Ta OOTSDKEHD TIpaBa BIACHOCTI. AJle TIEPEBAKHUM € BUCHOBOK, IO 0OMEKEHHS MpaBa
BJIACHOCTI CTOCYIOTBCSl Hacamiepel] 3a00pOHH PO3MOPSUKEHHS HUM, a OOTSDKEHHS — KOPUCTYBAaHHS U
PO3MOPS/DKEHHS; 2) HAyKOBII PO3JISAAIOTH MpaBa Ha YyXKY 3eMEbHY MUISHKY, SIK: ). peYoBe MpPaBO Ha
qy)ke MaifHO, 0). 0OMEKEHHS 3eMEIBHOI MUISHKY, B). OOTSHKEHHS 3€MEIBHOI MUISHKY, T). i 0OMeXeHHs, i
o0TsDKeHHA 3eMmenbHOl AinsHkM. Illo cTocyeThcs 3aKOHONABCTBA, TO WUITKY IO3ULII0 3aliMae JHIIe
3aKOHOJABCTBO TPO JIEP’KaBHY PEECTPALiio IpaB Ha UyXKi 3eMeJbHI AUISTHKH, sIKE BIIHOCHUTH Taki mpasa 10
pEYOBHX.

Taka HEBU3HAYCHICTH Y JIITEpaTypi Ta 3aKOHOAABCTBI HEraTUBHO BIUIMBAE HA PO3YMIHHS CYTHOCTI
MpaB Ha YyXi 3eMeNbHI TIISIHKH Ta MPU3BOAUTS JI0 iX iITHOPYBaHHS Yy MPAKTUYHOMY 3aCTOCYBaHHI.
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CONTENT OF THE ENERGY SUPPLY CONTRACT

The article reveals essential terms of energy supply contract, compares the terms of this contract
with terms of other types of contracts and explains specificity of energy supply contracts, which
essential terms significantly differ from other related types of contracts. In the paper suggestions
were formulated to include certain conditions as essential exactly for this category of contracts.
In addition, the author examines controversial issue of special physical properties of energy that
goes beyond traditional understanding of things and considering this justifies a position about
differences between energy supply contracts and the terms of other types of contracts;
eventually, the author represents own proposal for reflection of certain terms of energy supply
contracts in particular articles of the Civil Code of Ukraine.

Key words: energy supply contact, supply contact, contract of sale, heat energy, electric energy.

Formulation of the problem. Legal literature nowadays widely discusses probleansi
development prospects of institution of energy atttker resources supply. Legal form which mediates
consumption of energy and other resources is aadndf energy and other resources supply through a
attached network

Due to significant changes in legal regulation érgy supply, which were brought by the reform
of energy sector, this topic evokes increased asteiChange of legal regulation of contractual fim
energy sector is the result of deep theoreticalprehension, aimed to improve the structure of iiat
between contractual parties and the state.

Regulation of contractual relations in this area fecently become the subject of scientific redearc
works. The energy supply contract takes a speta@lepamong controversial statements on improving of
this type. Specificity of this object requires spécules to regulate legal relations connectedhwitpply of
energy.

However, current legislation is imperfect and resears cover a lot of issues, including definition
of the energy supply contract as a contract ofparsae type, considering its content.

Level of exploration. The paper researches differences between energfysumtract and other
types of contracts, what was studied in works ohynauthors, including S. Korneev, B. Seinaroiev,
V. Yehiazarov, M. Libkind, A. Shafir, etc. Howevex,comparative study of content of the energy suppl
contract and other types of contracts under Ukaaihégislation was not carried out, that's why totlas
issue should still be defined as unexplored, héimeeelevance of this article is high both in tlegimal and
practical aspects.

The purpose of the article:to conduct a detailed analysis of content of tiergy supply contract
and set important issues, which are the most retenrad require close attention for today.

Presentation of the basic material.Mixing essentially different obligations, appliéad energy
supply, the legislator confuses enforcement agtiaitd leads to taking illegal and unreasonablesitats,
because enforcement authorities should be guidest, df all, by literal meaning of the words and
expressions contained in a law. Thus, by the conwhenergy and other resources supply through an
attached network one party (the supplier) shallidle the other party (the consumer, the subscrivéh)
energy and other resources prescribed by the adbnénad the consumer (subscriber) is obligatedaiofpr
accepted resources and follow the regime for the# prescribed by the contract, and to ensure safe
operation of energy and other equipment (art. 7il4 Code of Ukraine). It should be noted that gupply
of energy to consumers is based on provisionseoEtimtract.

The legislator determines content of a contradeass (items) determined at the discretion of the
parties and approved by them, and terms that aredawery under civil law (art. 628 Civil Code of
Ukraine).

The vast majority of civil law rules, which detemaiterms of contract, have dispositive nature, i.e.
the parties to the contract may derogate from grons of the law and regulate their relations airth

! Credanuyk, PO. (2005).1{usinvre npaso Ykpainu: napuansuuit mociouuk. Kuis: [Ipenenent.
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discretion, but terms on the subject of a contisaotandatory for conclusion of any contract.

The subject of the energy supply contract is enengy other resources delivered through the
attached network. The concept of "energy resourisestvered by another concept that is more fretiyien
used - "energy", which traditionally includes etesty, crude oil, petroleum products, natural gasl
products of their processing. The "other resouraesfally include thermal fluids - liquid or gaseous
substance that circulates in pipes or channeld¢randmits heat energy in heating systems, vemtiiaind
process plants, drinking water and other resources.

Earlier legal literature generally recognized egeag value and independent economic good to be
the subject of the energy supply contract. Accardio B. Seinaroiev "a subject of the contract for
electricity supply is electricity, and action o ilevelopment and delivery are the necessary nteans
perform contractual obligations by energy supplyonganization®.

Unlike things energy is a property of matter - thbility to do useful work, to ensure
implementation of various technological operatiolmscreate necessary conditions for business agd an
other activitie&

The possibility to involve energy in economic cy@ppeared only with advent of appropriate
technical equipment for its production, transpdstatand consumption. The specific feature of energy
supply relations is that links between producers @nsumers of this product do not involve accutiwa
(storage) of products because of limited opporiesit this stage of technological developrent

As it was noted, energy and other resources aigededl through the attached network, rather,
through the network, which is directly connectedhwa consumer (subscriber). If energy resourceois n
delivered through the attached network (such asrgeglinders), the corresponding relations are iated
not by the contract of energy and other resourapplg through the attached network, but by consract
sale or delivery. Therefore, the subject of enatgyply contract is energy.

The specificity of the subject of the energy suppbntract, which distinguishes it from of
obligations arising from other types of contracg #ne following:

- Firstly, the transfer of goods to the consumetagied out through the attached network to the
power plants of this consumer (subscriber);

- Secondly, because of use of such product as rteegsubscriber is imposed with additional
obligations: to ensure adherence of its consumpgafety of energy networks and serviceability sédi
instruments and equipment;

- Thirdly, an energy supplying organization is ewdd with additional rights to monitor technical
condition of metering devices;

- Fourthly, legal regulation of the energy suppbniract is not limited to the norms contained in
the Civil Code. Instead, detailed regulation ofstheelations is ensured by laws and other legal a&mbut
energy supply, adopted in accordance with the nangeule$.

Thus, according to the energy supply contract agrggnsupplying organization is obliged to
provide consumers with energy from its network wmtittontracted limits. This is the essence of
commitment on the side of the energy supplying wizgiorT.

It should also be noted that a contract is condudehe parties have agreed on all essentialderm
of the contract (art. 638 Civil Code of Ukraine).

Essential terms of the energy supply contract, @xeeconditions about its subject, is the amount
of energy and other resources, their quality, #gme for their use, the duty to ensure safe ojoeratf
energy and other equipment, as well as the payarentrrent account with special fise

The legislator differently determines terms of theergy supply contract about amount of
transmitted energy depending on who is a subscréeindividual or organization. In the event wreen

! Ceitnapoes, B.M. (2000).loroBop sHeprocuaGkerus. Becmuux Boicuiezo Apoumpascnozo Cyda Poccutickoii
Dedepayuu, 6.

2 Kpsuiosa, 3.T"., TaBpunosa, E.IL. (2001).Poccutickoe epascdanckoe npaso: yaeouuk wis BY30s. Mocksa:
Hentp FOpUHubDO, 236.

% Ernasapos, B.A. (2001),/Joco6op snepzochabocenus: yuebroe nocobue. Mocksa: IIpaBo i skoHOMHKa,182.

* Iemenun, O.11. (1964).K Bompocy o MOHSTHH XO3SHCTBEHHOTO JOr0BOPA U €0 COOTHOLICHHE C JOTOBOPOM
XO3SHCTBEHHBIX YCIIYT. 300pHUK HayuHbix mpy0os Ceeponosckozo wpuduteckozo uncmumyma, 4,244,

> Kopuees, C.M. (1956),/Joco6op nocmasku snexkmposnepauil Mexncoy CoOYuarUCmuiecKumMu Op2aHu3ayusimi.
Mocksa, 99.

6 Credanuyk, PO. (2005).1{usinvre npaso Ykpainu: napuansuuit mociouuk. Kuis: [Ipenenent.
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subscriber of the energy supply contract is aatjavhich uses energy to meet domestic needs,enbésh
a right to use energy in any desired quantity. Tiea condition of amount is not significant forchku
contract.

As for energy supply contracts concluded with stibecs-organizations, in this case an energy
supply organization must transmit energy througtcaied network in amount stipulated by the contract

To recognize condition on the amount of transmiteergy, which is agreed by parties, is not
enough to determine the annual amount of energased. This fact has already drawn attention of B.
Seinaroiev. Disagreeing the opinion expressed galléterature, according to which the energy suppl
contract determines only total annual amount afastd energy and there is no need to set additiennas
of performance, B. Seinaroiev stressed that "theusanof electricity in the limit is defined not gnfor
guarters and months, but for a day. Thereforeheéncbntract concluded on the basis of limit, an @mhof
supplied electricity is determined on private termBich is the day"

Condition of the electricity supply contract on amb of energy deemed as agreed, while
respecting two mandatory conditions: the controu&l provided, firstly, the number of kilowatt®ieurs
of electricity to be delivered to a subscriber, ,asécondly, the size of attached subscriber’s rbatt
installations. The point is that total contractuelf consumption of electrical energy and powezusth not
exceed production capacity of energy supply orgsitms for all consumers of electricity supply grid

Also, should be considered that energy supply orgdéions are usually natural monopolies in
respect of which the method of control of activitimay be used, the essence of which is to detertimine
categories of consumers subjected to obligatoryiceior definition of a minimum level of their seity
(art. 9 of the Law of Ukraine "On natural monopsfe Such regulation, according to N. Klein, carused
when it is impossible to meet energy needs of awmer in full. In this case, the amount of transgubr
energy is set according to customer orders butleedt the level defined by body regulating natural
monopolied

Performance of the term on the amount of energiweleld by energy supplying organization
makes it obliged to provide subscriber with the rapgate amount of energy to its power unit by its
connecting (access) via attached network to theepawid. Proper enforcement of this obligation bg t
energy supplying organization involves providingsabscriber with the opportunity to receive energy
continuously by maintaining voltage and currenthia network, regardless the amount of energy dgtual
received by a subscrifer

Energy as the subject of the energy supply contnast features that cause originality of its
acceptance by a subscriber. Naturally, in this ,cts® possibility to receive energy as a conveifion
product, i.e. by visual inspection, counting ofiiieand so on is excluded. This refers to rigid ddpace
between energy production and its consumption atgaren moment, which allows seeing continuity of
the process of energy production and consumptibaréfore, the amount of actually received energy ma
be determined only by meters.

This circumstance was particularly marked by A.fBhevho stressed that disputes between power
supply organization and a subscriber about the amoliaccepted energy usually occur in the form of
contestation the accuracy of readings of metersofting to A. Shafir, the procedure for determinthg
amount of energy and contestation the accuracgaafings of metering devices is essentially a spkmia
of energy acceptante

The energy released by energy supplying organizaimo subscriber in quality must meet the
requirements established by technical regulatiotisgr binding regulations or provided by energyptyp
contract. When it comes to quality of electricity,refers to such parameters as voltage and current
frequency. The quality of heat energy is charaoteriby temperature and steam pressure, hot water
temperature and so b he value of current voltage is determined bypaeies in the contract of supply.

Giving to contractual parties the right to estdbligcessary current voltage is caused by the fact

! Ceitnapoes, B.M. (1975).IIpasossie 6onpocsi 002080pa Ha cHabxuceHue sNeKmpodHep2uei npednpusmuil u
opeanusayuii. Anmma-Ara, 56.

2 [Iadmp, AM. (1990).2nepeocraborcenue npednpusmuii: (npagossie sonpocsi). Mocksa, 54.

3 Kneitn, HM. (1976).0peanusayus 0o2oeopno-xossiicmeennvix ceazeti. Mocksa: YOpuandeckas aureparypa,
209.

* Ernasapos, B.A. (2001),[oz060p suepeocnabocenus: yaebroe nocobue. Mocksa: [Ipaso u sxoHoMuKa, 195.

® [ladup, A.M. (1990).9nepeocnabocenue npednpusmuii: (npasossie sonpocwt). Mocksa, 59-60.

6 Credanuyk, PO. (2005).1{usinvre npaso Ykpainu: napuansuuit mociouuk. Kuis: [Ipenenent.
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that different electrical consumers designed tokwadra certain voltage. Therefore, choosing théage!
parties should proceed from technical charactesisti the consumer energy economies and its mode of
operation.

The other electric power quality parameter is aurfeequency defined by state standards and other
mandatory rules and is not related to contractrah$ produced by agreement.

Delivering heat energy the supplying organizatibowd ensure accordance of temperature and
steam pressure or hot water temperature (heaégatwiconditions of the signed energy supply Gositr

An essential feature of relations connected witppsu of electricity, is that compliance of
requirements for electricity quality, depends om dlations of not only energy supply organizatian,most
consumers. Violation of the rules of operation lefcric appliances and mode of electricity consuampt
may result decrease of quality indicators of eleityr; including those submitted from the grid tther
consumers. Moreover, energy supply organizatiotsnofilo not have technical capacity to address such
violations. The party whose actions led to a decline in quali electricity (except current frequencies) is
determined by recording consumer devices, and @ir #ibsence by acts drawn up by energy supply
organizations, a consumer and a body of State Fresgectiof.

If the energy supplying organization violates reguients for quality of energy, under art. 24 of the
Law of Ukraine "On electric energy industry" itrissponsible in prescribed manner and amount. Bhat i
the case of delivering electric energy which gyaparameters, as a result of acts or omissions of a
supplier, are beyond parameters specified in thetrédity supply contract, the energy supplieiiable to a
fine in the amount of twenty-five percent of thestof such electricity. In the heat supply consasich
liability of heat supplying organization is absent.

N. Klein thinks that if the energy supplying orgaation violates requirements for quality, a
consumer has the right to refuse to pay for suenggh

The assertion that a consumer uses all rightsbofyar, granted the latter when seller passes goods
with defects raise serious doubts. Recall that meetaking about such rights as claims for: propodil
reduction of the price; free elimination of defewfithin a reasonable time; reimbursement of expeifiee
elimination of defects of goods; replacement ofeddfe commodity with a commodity that meets
requirements of a contract (in case of signifidaws).

Regarding energy supply contract, considering gbeciharacteristics of electricity and heat
(continuity of production and consumption, impog#gibof accumulation, etc.), it is impossible tmagine
any correction of defective energy or replace thvenergy that meets requirements of a contract.

In our view, possibility to apply to energy supphklations legislation of buyer-seller relations
concerning goods with defects is excluded, becthesarticle 24 of the Law of Ukraine "On heat energ
supply" makes impossible to apply the Law of Ukeaidn protection of consumer rights".

In this regard it would be expedient to introduceul® at which consumers would be entitled to
refuse to pay for low-quality energy; that woulddsepecial rule that fixes a different right in quarison
with the rights available to a buyer under a carttod purchase-sale.

A subscriber under the contract for energy suppltiliged to observe mode of electricity and heat
consumption, to ensure safe operation of energwarks, under his control and keep instruments and
equipment related to energy consumption in goodiitiom.

Implementation of these terms of energy supply re@btconcluded with a subscriber-organization,
involves implementation of the following main resgbilities:

- to ensure proper technical condition and operatisaf@ty of energy networks, devices and
equipment;

- to observe established mode of energy consumption;

- to immediately notify the energy supplying orgati@a about accidents, fire,
malfunctioning of metering devices and other violag arising from the use of energy.

Accordingly, the energy supplying organization hesrresponding rights to claim strict
implementation of the energy supply contract tleding:s the responsibilities of a subscriber on @ikgion
of energy networks, devices and equipment. To ¢hid, energy supplying organizations and bodies of

! Ceitnapoes, B.M. (1971).IIpasosoe pezynuposanue craborcenus s1eKmpoIHepeuesi Coyuamucmuieckix
npeonpusimuii u opeanuszayuii. Mocksa, 60.

2 JTubkumz, M.C. (1979).0 kauecTse s1eKTpHuecKoil sneprun. Cmandapmet u kauecmeo, 10,32,

® Wadup, A.M. (1990).9uepeocnabocenue npednpusmuii: (npasossie sonpocst). Mocksa, 64.

* Kueitn, H.U. (1993) Ilpeonpunumamenscroe npaso. Kype nexyuii. Mocksa: YOpumuueckas muteparypa.
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State Energy Inspection are entitled to exercispgarcontrol over technical condition of networésergy
installations, devices and equipment and their spkration. Standards for technical condition aalfeéty
of energy networks, devices and equipment are mated by Rules on technical exploitation of elextki
installations, approved by the Ministry of Fuel dfrakrgy, ordeNe258 of 25.07.2006.

The consumer is responsible for technical conditsafiety and operation of electrical installations,
heat consumption systems that are under his coriErargy consumption by means of own technical
installations is also covered by contractual retsibecause their correct operation affects oppitytand
quality of fulfillment of obligations by energy spiying organizatioh

Performance of consumers obligations on proper teiaémce and operation of technical devices in
practice means that a consumer should maintairoad gondition electrical and heat supply equipment,
power mains and heat transfer system, control deyisolation of pipelines; to make preventive xextion
and testing of electrical and heat installationsvatumes and terms stipulated by applicable rules a
regulations and agreed with the energy supplyimgmization; to execute orders of the energy supglyi
organization and inspectors of State Energy Inspecto correct defects in devices, operation and
maintenance of electrical systems, heat consumptistem, etc.

Mentioned responsibilities of consumers are largethnical in nature and defined by regulations.
Therefore, in legal literature, these rules arealigureferred as technical standards which received
compulsory character

The consumer commitment to proper maintenance aedation of technical devices and their
safety is not only an obligation under the enengypdy contract, but public legal obligation alsdig fact
was previously underlined in legal literature. Fetample, B.Seinaroiev emphasizes that violation of
technical regulations for which the consumer ipoasible before a power supplying organizatiomtithe
sam(ge time the responsibility of all energy conswemezgardless their departmental affiliation, beftre
state.

When the subscriber under a contract of electrierggn supply is a citizen using energy for
domestic consumption and has electrical instalhatifor voltage above 1 kw, a duty to ensure proper
technical condition and safety of energy networketers of energy consumption, as a rule, is imposed
the State Energy Inspection on supervision overenanf consumption of electric and heat energy and
other executive bodies.

One of the main responsibilities of a consumer umdaergy supply contract is to make payments
for received energy. For legal entities paymentsrézeived energy are usually made in the form of
prepayment; by agreement the parties may use plapagments with subsequent recalculation or
payments for actually supplied energy. Populationkes payments for actual energy subscriber has
received according to the energy accounting; othay be provided by law, other legal acts or by
agreement.

Due to the fact that the energy supply contrach igublic contract the same prices should be
established for all consumers. Exceptions possiblg if the law or other legal acts allowed prigés for
some categories of consumers.

These circumstances make state regulation of piacedectricity and thermal energy necessary.

Executive authorities and local governments acogrdd their authority define issues of state
regulation of tariffs for electric and heat energiich is released by all energy supplying orgaiora In
some cases, energy prices may be set freely aetist of the parties, in particular, this oppoityns
provided by the Terms and rules of business withpguof electricity on unregulated tariff, approved
the National Commission for Electricity RegulatiohUkraine, decrede 36 of August 12, 1996.

The order of payments made under the energy swoplyact is determined by law, other legal acts
or by a contract itself. Herewith, a party is datlitto use any form of payment stipulated by lavesking
regulations and customs of business turnover agigéan banking practice.

The contract is concluded for a period determingddbrect agreement between the parties,
regardless its subject composition (whether itasatuded with an individual to meet domestic neeuls,
with a legal entity or individual entrepreneur fausiness). Under this contract the supplier isgellito

! Mladup, AM. (1990).9nepeocnabocenue npeonpusmuii: (npasossie onpocet). Mockea, 75.

2 Kopuees, C.M. (1956),/Joco6op nocmasku snexmposnepauul Mexicoy CoOYuarUCmuiecKumu Op2aHu3ayusimi.
Mocksa, 51.

3 Ceitnapoes, b.M. (1971).IIpasosoe pezcyruposarnue cnabicenust INeKmpodHepaueti COYyUaIUCmuyeckux
npeonpusimuii u opeanuszayuii. Mocksa, 80.
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ensure the continuity of energy and other resowsapply for consumer. In this regard, if no apglmato
terminate the contract was submitted, the conisaettended for the same period.

Conclusions. To summarize the abovementioned we may conclude atial content of the
energy supply contract are the subject of a conptrayhts and obligations of the parties. In paie, the
energy supplier's main duty is to provide energy @ther resources to a consumer (subscriber) Iyies
means of communication: a) in agreed quantity; ihwompliance of agreed mode of supply; c) of
specified quality. The duties of a consumer ardog)ay the cost of received resources; b) to obstre
regime of their use prescribed by the contracto @nsure safe exploitation of energy and otheipegent.

The relevant terms of the energy supply contra& dassified as essential and must be
compulsorily included in the energy supply contratherwise it will be considered non-concluded.
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Mupocnasa YopHOYCbKO
Kuiscbkuli HauyioHanbHuUl yHisepcumem imeHi Tapaca LLlesyeHKa, YKpaiHa

MPOKYPOPCHKHNH HATJISI I CYJOBUM KOHTPOJIb
SIK 3ACOBM 3ABE3NEYEHHS 3AKOHHOCTI
JIOCYJIOBOT O PO3CJIIITYBAHHSI

Myroslava Chornousko
Taras Shevchenko National University of Kyiv, Ukraine

PROSECUTOR SUPERVISION AND JUDICIAL CONTROL
AS REMEDIES TO IMPLEMENT LEGALITY OF PRE-TRIAL
INVESTIGATION

The paper researches some issues of prosecutor supervision over pre-trial investigation in
procedural guidance format and judicial control in the aspect of reformation of Ukrainian
criminal justice system. Main specifics and priorities in activity of a prosecutor and investigating
judge have been outlined. The subject of the study are the problems related to effectiveness on
the pre-trial investigation. Based on the analysis of the current legislation, views of Ukrainian
lawyers, some legislative initiatives, law enforcement activities and statistical data in this area
common and different features of these institutes have been identified. The subject of this
research was elaborated in the context of powers, procedural status, order of a prosecutor and
judge appointment, objects of their procedural activities and common purpose.The author
explored practice of implementation of procedural powers of prosecutors and investigative
judges in Ukraine and overseas countries. The analysis of theoretical approaches and law
enforcement trends allowed to develop suggestions for improvement of criminal legislation and
procedural theory.

Key words: pre-trial investigation, prosecutor supervision, procedural guidance, judicial control,
criminal proceeding

Bcemyn Sk cinymo 3a3Ha4ae B.K. 3BipOyib, opuandHa HayKa CHCTEMATH3YE Ta BUKIIAAE€ 3HAHHS
PO TPOKYPOPCHKHUU HATJI/A, MOACHIOE TPOIECH 1 SBUINA, IO BHHHUKAIOTH Y XOJA1 HOT0 MPaKTHYHOTO
3ifiCHEHHS, TOKIAaAa€ 3yCHIb 10 MPOTHO3YBAHHS HOro po3BHUTKY'. OcoGMMBOI 3HAUYYIIOCTI TAKHH MTiIXiK
no ii po3ymiHHS HaOyBae B yMOBax pO30yJOBH IPaBOBOI AEp)KaBH, IO CYIMPOBOKYETHCS MOTOYHUM
pebOpMyBaHHIM CHCTEMH KPHUMIHAJIbHOI IOCTHINI, BIAKPHUBAIOYM IIEpe]] CyYaCHHKAMH MOXKIUBICTh
KOPUT'YBaTH HAasBHI Ta TOPYBaTH HOBI NUIAXM PO3BUTKY IHCTUTYTY IPOKYPOPCHKOTO HArsdy 3a
JOJICp)KAaHHSAM 3aKOHIB TiJ Yac TMPOBENEHHS JOCYIOBOTO PO3CIIAyBaHHS Yy MeEXaX KOHKPETHOTO
KPHUMIHAJIBHOTO  TPOBa/KeHHs (ce0TO, 3miCHEHHS IPOIECYalbHOIO KEPIBHHIITBA  ITOCYIOBHM
poscaigyBanusaM). UinsHe Miclle B IIbOMY IHUCKYPCi TOCiTa€ THTaHHS B3a€MOJii Ta CIIBBIAHONIICHHS
MPOKYPOPCHKOTO  HATJsAYy, B KOHTEKCTI 3MIMCHIOBAHUX MPOKYPOPOM IIOBHOB&XKCHb, 3 IHITUMH
MpoIIeCyaTbHUMHU IHCTUTYTaMH, TIOKIMKAaHUMHU CIIPUATH TTOBHOIIHHIN peanizallii 3aBJaHb KPUMIHAIBHOTO
MpoBa/pKeHHs. He CTaHOBHTH BWHATKY W IHCTHUTYT CYAOBOTO KOHTPOJIO, /UK€ B MPOIEC] BUPIMICHHS
CYCITBHOTO KOH(MIIKTY, SK MpeaMeTa PO3MIIsly KPUMiHAIHLHOTO MMPOBA/HKCHHS, TPOKYPOP 1 CyJI MOCTAIOThH
JJAHKaMHW aKTHBHOI CITIBIIpaIli y HaNpsSMKY 3aro0iraHHs MOpYyIICHHSM 3aKOHHOCTI B paMKax OCTaHHLOTO, B
TOMy 4YHCII — 3a0€3NevYeHHS TpaB HOro YJYaCHUKIB Ta BHKOHAHHS YIIOBHOBAaXECHUMH CyO' €KTaMH
00OB’ sI3KiB, IO KOPECIOHIYIOTh iM. THM HE MEHIN, JOCTiPKyBaHI 1HCTUTYTH MAIOTh SK CIiIBbHI, Tak 1
BiIMiHHI PUCH, IIO MiUIATal0Th BPaXyBaHHIO IPH IX CIiBBiTHOIIEHH] 3 METOIO BCTAHOBIICHHS POJIi, PiBHS Ta
SIKOCT1 BIUTHBY Ha JOCYZOBE PO3CIIiTyBaHHS.

Cmyninbv po3poonenocmi npoodiemamuku. BUCBITIECHHIO OKPEMHX AaclEKTiB JaHOTO IHUTaHHS
npuginsnm yBary Taki npaBHukd, sk Al berma, LLH. I'pabens, M.B. [xura, B.K. 3BipOyns, C.I.

! 3BupGyib, B.K. (1972).Poib ropuandeckoii HayKi B Pa3BHTHH H COBEPLICHCTBOBAHUHI POKYPOPCKOT0
Haz3opa. Bonpocwr npoxypopckoeo nadsopa, 1,75.
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Mimenko, H.II. Cuza, O.}O. TarapoB, A.P. Tymansuu, O.I'. fnoBceka Ta iHmi. Ilpote, pesympTatu
HasBHUX Ha CBOTOAHI JOCHIDKEHb Yy 3a3HAu€HIM IUIOIMHI HE MOXKHA BBaXKaTW OCTATOYHUMH 3
ypaxyBaHHSM HEBIIMHHOTO SKICHOTO OHOBJICHHS CHCTEMH KPHMIHAJIBHOI IOCTHINT YKpaiH! Ta 3 OISy Ha
3HAYHUH CTYyMiHb AWHAMIYHOCTI 3aKOHOTBOPYOCTI 1 MPaBO3aCTOCYBAaHHS Y MeKaxX O3HAYCHHUX 1HCTHUTYTIB.
Posrnsmatoun mocmimpKyBaHi MEXaHI3MHU Y CBITJI 3arallbHUX 3acajl KPUMIiHAJIBHOTO TPOBAKCHHSI, CIIiJ
MIIKPECTUTH, 0 O0MIBa 3 HUX IOKJIMKAaHI 3a0e3MeUnTH peajizaliio 3a3HaueHUX 3 THM, a0u ITOBHOIO
MIpPOI0 TapaHTYBaHTH HaJEKHE BHUPIIIEHHS 3aBJaHb KPUMIHAJIBHOTO IIPOBA/KEHHS, IO CTAHOBUTH
0coOJIMBHH CYCHINBbHUI Ta HayKOBUH iHTEepec B yMOBax pedOpMyBaHHS CHCTEMU KPUMIiHAJIBHOI IOCTHLIT
Ykpaiau, 9UM 3YMOBIIOE AKMYAIbHiCMb OKPECICHOI TEMaTHKH. 3a TaKuX OOCTaBHH, 3MIIlICHHS
(dbopMabHUX Ta IIHHICHUX IICHTPIB TSOKIHHSA B YKPAIHCHKOMY KPHMIiHAJIBHOMY IIpoIieci 3000B'sI3y€e IO
3'ACyBaHHS CIUIBHOTO Ta BIAMIHHOTO Y ()YHKLIOHYBaHHI MPOKYPOPCHKOTO HATIIAAY Ta CyIOBOIO KOHTPOIIIO
Ha cTajii JOCYAZOBOTO PO3CIiAYBaHHS y PO3pi3i BHKJIMKIB Ta 3aBlaHb, IO CTOAThH mepe] cyO'eKTaMu ix
3[1HCHEHHs, BUABJICHHS TEOPETUUHMX Ta IPaBO3aCTOCOBHUX IIPOOJIEM Ta BHECEHHs MPOIO3MLIN HI0A0 iX
BUPIILLIEHHS, IO 1 CKJIaJla€ OCHOBHY JMemy AaHOi CTaTTi.

Buknao ocnoenozo mamepiany. loninsoun nymky [LH. I'pabus npo kKoMmeHcaTopHUil xapakTep
TISTTBHOCTI TIPOKYpaTypd B KOHTEKCTI OOMEKEHOCTI MOMKJIMBOCTEH Cymy IPH BHUPIIMICHHI IPaBOBHX
koHGuikTiB!, 3a3HAYNMO, 110 BipHICTH HABEJECHOTO MOISAY IiATBEPIKYIOTH ik HopMu unHHOro KIIK, Tak
1 NpaBO3aCTOCOBHI TOKa3HUKH. Tak, AaHi oOQImiiHOT CTATHCTUKH IPOMOBUCTO CBig4aTh IPoO
BHCOKOIIPOYKTUBHY B3a€EMOII0 IUX 1HCTUTYTIB Y HAIMPSAMKY YTBEPDKEHHS IMPOIECYATBHHUX IpaB 0cCi0-
YYaCHMKIB KpPUMIHAJIBHOTO IIPOBA/KCHHS, a TaKOX 3a0€3[C€UeHHsI 3aKOHHOTO NPOLIECYyalbHOIO BIUIMBY Ha
Xiz mocynoBoro posciigyBanHs. J{o npukiany, 3a 6 micaniB 2015poky npokypopamu O6yno gano 113 061
MUCBMOBY BKa3iBKy, mojgaHo 25 778kiomnoTraHk Npo 3acTOCYBaHHsS 3amoOiKHHUX 3aXO0JiB, 3 skux y 1420
BUIAJKAX CIIAYUM CYIJICI0 BIJIMOBJICHO Yy 3a0BOJICHHI; B3ATO y4acTh y 5 652 po3rismgax ckapr Ha
pilenns, fii un Ge3misybHicTh criggoro ado mpoxypopa (y 1 891sumanxy ckapru 6yio 3a10BoseHo) 2.B
KOHTEKCTI CKa3aHOTO BUIIPaBAaHUM € MO YKPAaiHCHKHUX MPOLECYaliCTiB Ha MPaBO OCKAPKEHHS SIK OJTHY
3 HaWBaXIMBIMIMX rapaHTiii ix 3axucry’. BTiM, SIK CTBEpPIKYIOTh CIimdi Cymmi, mpd peanisarii Takoi
rapaHTii y4yaCHMKM IIPOBaJDKEHHS 4acoM € Heo0auHMMHU Yy BMKJIAJAl CBOIX IIPOIECyaJbHHX BHMOT, 3a
PaxyHOK 4YOT0 YHEMOKJIMBIIOETHCS HE JIMIIE 33J0BOJICHHS BHMOT CKAap)KHHUKA, ajie ¥ pO3IIAl MpeaMeTy
CKapri 1o cyti'. BinTak, TocTpo mocTae i MUTAaHHS MOOYIOBH 3aKOHOTBOPYOI MisUIBHOCTI HA PiBHI, IO
BiMOBiIae OyIEHHUM 3alUTaM CHCTEMH KPHMIHAJIBHOI IOCTHINI Ta CYCIJIBCTBA B YACTHHI 3a0e3MeUCHHS
epeKTHBHOrO (DYHKIIOHYBaHHS MEPIIOl Ta 3aXUCTY iHTEPECiB OCTAaHHBOTO. Y LBOMY PO3YMiHHI, JAaIEKOIO
BiJl KOHCTPYKTHUBHOI BHJAETHCS MPOMO3UIIis MI0A0 HAJAaHHS MpaBa OCKap>KeHHS A1 CIiAYOro 1 mpoKypopa
CBiZKaM, TIOPA 3 y9aCHHKAMH HPOLIECY, YIOBHOBAKEHUMH Ha 1ie Terep®. Ha Halur morisi, npaBa CBifka, K
0CcO0M TIpoIleCyaTlbHO HE3aiHTEpecOBaHOI 1 1Mo30aBleHOl MOTpeOM AaKTUBHOTO pearyBaHHS Ha il
KOMIIETEHTHUX OpraHiB y TpOLECi pO3CIiAyBaHHS, MAlOTh 3aJUIIATHCA y HHUHIIIHIX MeXax, Mo €
JOCTATHIMH JIJIs 3a0€3MIeUeHHS HOr0 KOHCTHTYIIIHHUX MPaB.

He nopomxyroTh 3ayBakeHb IOIVIAM YKPaiHCBKMX BUYEHMX, SIKI 3a3HA4alOTh IPO Te, L0 5K
HarJs10Ba JisUTBHICTD MPOKYPOPA, TaK 1 KOHTPOJIbHA TisSUTBHICTD CIIIYOTO CYAIl CKIaAaloTh 3MICT CUCTEMHU
KpUMiHATBHOT FOCTHIIT . TAKHM YMHOM, HATIEXKHICTh 0 CHCTEMH KPHMIHATBHOI FOCTHIII IOCTAe OIHI€0 3i

! 'paGeus, 1.H. (2014).IpeacTaBHAIBKI TOBHOBAKEHHS IPOKYPOPA MO0 YCYHEHHS HACIIAKIB
aJMIHICTpATUBHUX KOPYIIIHHUX MpaBONOpyIeHb. Haykosuii yaconuc Hayionanvhoi akademii npokypamypu
Yrpainu, 2,22.

2 3gim npo pobomy npoxypopa 3a 6 micayie 2015p. 2015(Ienepanbna npokyparypa Ykpainn). Odiyitinuii
inmepnem-nopman I enepanvroi npoxypamypu Yxpainu. <http://lwww.gp.gov.ua/ua/stst2011.html ?dir_id=
112167&libid=100820&c=edit&_c=fo> (2015¢pnensn, 19).

® Sluoscwka, O.I. (2013).3acTocyBanHs IPakTHKH €BPOIMEHCHKOr0 Cy Iy 3 PaB JIIOAMHU IPH 3iiICHEHH]
CYIOBOTO KOHTPOIIIO Y KPUMIHAJIBHOMY IPOBaLKEHHI. Bicnux Axademii adeokamypu Ykpainu, 2,12.

4 Bensera, K. Crigui cyaai Bka3zann Ha TOMHJIKHA 3aXUCHHKIB, SKi YHEMOKIIMBIIIOIOTH PO3TIISA]] KJIOIIOTaHb 3aKOH
i 6isnec, 32. <http://zib.com.ua/ua/117933 slidchi_suddazdli na_pomilki_advokativ_yaki_
unemozhlivly.html> (2015¢epnens, 19).

> Ipoexm 3axony Yrpainu Ipo eénecenns smin 0o Kpuminanornozo npoyecyanvnozo kooexcy Yipainu (wooo
OKpemux numanb 00cy0o6o20 poscrioyeanns) 2015(Bepxosna Pana Ykpaiun). Ogiyitinuii catim Bepxoenoi
Paou Vkpainu. <http://wl.cl.rada.gov.ua/pls/zweb2/webproc4 2&uf3511=55993> (2015epnens, 19).

® Mimenko, C.I". (2011).Poav kpuminanvuoi iocmuyii ¢ npomudii 3n0uunnocmi: agropedepar aucepTariii Ha
3100yTTsl HAYKOBOTO CTyINEHs KaHauaaTa Hayk: crenianbHicts 12.00.08 Kpuminanbhe npaBo ta
KPHUMIHOJIOTiSl; KpUMiHAJILHO-BUKOHABYE 1paBo». Kuis, 7-8.
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CHUTPHUX O3HAK JIOCTIIXYBAaHHX iHCTUTYTIB, IO BKOTPE CBIAYUTH MPO €IUHOBEKTOPHY CIPSIMOBAHICTh
MporecyaabHOi MiSUTPHOCTI MHMX CYO'€KTiB Ha aOCOJIOTHE MOCSATHEHHS 3aKOHHHX pe3yJbTaTiB IIpH
BHKOHAHHI 3aBJaHb KPUMIHAIBHOTO MPOBAKEHHS. bynydun HajleXKHUMU 0 Pi3HUX IIJCUCTEM, MPOKYPOP-
npolecyaabHUN KEPIBHUK Ta CIIAUUH CyIAsl PU YXBaJCHHI PillleHb KePYIOThCs NOAIOHUMH podecitHIMu
MOTHBaMH, 3yMOBJIICHUMU MIPUMYCOBHM XapaKTEPOM KPUMIHAILHOTO MPOIIECY, BUCOKUM CTYIIEHEM PU3UKY
HaIMIpHOTO BTPYYAHHS Y MIPUBATHE KUTTS JIFOAWHHA Ta TAMYACOBOTO OOMEXKEHHS 11 KOHCTUTYIIMHKX TIpaB 1
cB00OM, a y 3B'3Ky 3 UM — CHenu(iuHUM IIPaBOBUM pEryJIIOBaHHAM. BiaTak, «artaka» HMOBIPHHX
MOpPYIIEHb 3aKOHY, a00 THX, IO BXKE MajH Miclle, BiIOYBaeThCs 3 PI3HUX BOIHEBUX TOYOK, ajic B OJHOMY
HaImpsIMKY, OCKIUTBKHM JisUTBHICTP 000X CyO'€KTIB CHpsMOBaHA Ha JOCSATHEHHsS CHUIBHOI METH i3
3a0e3nedYeHHs] 3aKOHHOCTI JIOCYJOBOTO PO3CIIAYBaHHS, TapaHTYBaHHS IpPaB yYaCHHUKIB KPUMIHAIBHOTO
MPOBAJHKCHHS T4, B KIHIIEBOMY IiJICYMKY, BUKOHAHHS 3aBJaHbh KPUMIHAIBHOTO MPOBAKCHHS, Y TOMY YHCI
— TIATOTOBKY N0 BHPINICHHS BXXE Ha CTafil CYAOBOTO pO3IIsAAy NHUTaHHA PO BUHYBATICTH abo
HEBHHYBATICTh, MPOTE 3a JOMOMOTIOI0 PI3HHMX IMepeadadyeHnX 3aKOHOM CITIOCOOIB 1 IMOCIYTOBYIOUHCH
pi3HUMH 3aKOHHUMH 3acobamu. [Ipu mboMy SK HPOKYpop, Tak i caigyuidl cyans 34iHCHIOIOTH MPOTHUAIIO
3JI0YNHHOCTI, 3armo0iraloyv BYMHEHHIO HOBUX 3J0YUHIB OJIHI€I0 0CO0O0I0, a8 TaKOX YIMOBHOBAKEHUMH
cy0O'ekTamMH TIiJ 9Yac pO3CIiAYBaHHS KPHUMIHAJBHOTO TMPOBAIKCHHS. BaXIMBOIO Yy IBOMY KOHTEKCTI
BHJIA€THCSA 1 MOXJIMBICTH OKPEMHX YYAaCHHKIB TMPOBAPKCHHS 3 METOIO HENOMYIICHHS IOPYIIEHHS a0o
MOHOBJICHHS BXK€ MOPYLICHUX MPpaB 0e3M0cepeIHBO 3BEPHYTHCS SIK 0 MPOKYPOPa, TaK i O CIIJUOTO CYJIi.
A.Il. berma Bene MOBY MNpo BIAAHO-PO3MOPSAYHI XapakTep HArSIOBUX IMOBHOBAXEHb IPOKYpOpa,
MOTHBYIOUH [1¢ TBEPUKEHHSI 000B’ SI3KOBICTIO BUKOHAHHS BKA3iBOK OCTAHHBOT0'. 3 OIVIsIy Ha TaKe, LiIKOM
JIOT1YHO TOBOPHUTHU 1 MPO BIAJHO-PO3MOPSAYNIA XapakTep MOBHOBAKEHb Ta, 3PEIITOI0, PILICHH CIIiAYOTO
CyAli, IO CTaHOBHUTH CIUIbHY O3HaKy UIsi NPOKYPOPCBKOTO Harisiay y QopMi MpolecyaabHOro
KEpIBHUIITBA 1 Cy/IOBOTO KOHTPOIIO. BomHo9ac, BapTO MOTOMUTUCS 3 YKPAiTHCBKUMU TIPOIECyallicTaMu, SIKi
00CTOIOI0TH MO3MIIIO PO HATEXKHICTh CIIITUOro CyIi 0 Koma cy0'ekTiB nokasypanns”. Cinia Big3HaumTH,
o arani3z HopM unHHOTO KIIK YKpainu abcomoTHO NepeKOHINBO CBITYUTH PO HAJEKHICTH [0 iX 4Hcia i
MIPOKYPOPA-TIPOLIECYATHPHOTO0 KEPIBHHUKA, TO3asSK HEBII €EMHOIO CKJIAJO0BOIO MisSUTBHOCTI 000X CyO'e€KTIB €
TepeBipKa Ta OIliHKa MaTepialliB KpUMIHAJIHLHOTO MTPOBAKEHHS Ha MPEAMET X JOKa30BOI1 CIIPOMOXKHOCTI B
KOHTEKCTI YXBaJIeHHsI TIii 4ac JOCYJOBOTO PO3CIIiTyBaHHS MPOMIXKHUX TPOIECYAIbHUX PIlllEHb, a IS
MPOKYpOpa — TaKOXK 3aTBEPKEHHs a00 CKIIaJaHHs OOBHHYBAIBHOTO aKTy SIK MiJCYMKOBOTO JTIOKyMEHTA 3a
pe3ynbTaTaTaMy PO3CHiTyBaHHS.

[Ipu upomy A.P. TymaHsHI] CIYIIHO BKa3ye Ha Te, IO MiJ Yac 34IHCHEHHS CyJOBOTO KOHTPOIIO HE
BUDIIIY€ETHCS. MUTAHHS TPO BHHYBATICTh UM HEBMHYBATICTH . BPaxoBylouH HaBeIHE, MEPENiK CITIBHHX
O3HAK JOCT/KyBAaHWX HAMH 1HCTHTYTIB MOXHA JOMOBHUTH THM, IO B PaMKax >KOJHOTO 13 HHX JaHe
MMATaHHA Cy0'€KTaMU HE BUPINIYETHCSA. TUM HE MEHII, SIKITO Ha CTaAil JOCYIOBOTO PO3CIiyBaHHS CIIiAIUN
CYAJs BUCIOBIIOE CBOE BHYTPILIHE MEPEKOHAHHS CTOCOBHO LBOTO JIMIIE OMOCEPEAKOBAHO, MPUUMAIOUn
pIIIEHHS PO 3aCTOCYBaHHS 3aXO0JiB IPUMYCY, OEpydd A0 yBard WMOBIPHI PU3WKH, HACTAHHS SKHX MOXKE
OyTH CIIPHYMHEHO TIOBEMIHKOIO YYACHHUKIB KPUMIHAJIHLHOTO MPOBAPKEHHS, TO TIPOKYPOP TaKy MOMIIHBICTH
Ma€ 11e ¥ mpH ckianeHHi abo 3aTBEepKCHHI OOBHHYBAJIBLHOTO aKTy, X04a 1 HE i 4ac ydacTi y po3risiai
KJIOMOTaHb chigunM cynzaeto. OpHave, CKIaAHO TOTOIWTHCS 3 KPUTHKOIO YCTaJIEHOTO y 3aKOHOJABCTBI
Vkpainu ta psany iHozemuux gep:xas (OPH, Jlursu, I'pysii Ta iH.) miAX0Ay CTOCOBHO 3BEPHEHHS CIIiAUOrO
MO CHig4Oro Cyami, OMNOCEPEIKOBAHOrO IMOTOMKEHHAM 3 mpokypopom’. Ha i1 cywacHoro
MPaBO3aCTOCYBaHHATBIACYTHI JOCTAaTHI MiACTAaBH CTBEPIKYBATH INPO HEOOXIAHICTh HAJaHHS CIITYUM
MOXJIMBOCTI O€3IMOCepeTHBOT0 3BEPHEHHS A0 ciiadoro cyani. Hapasi Taka Touka 30py MOXKE IPYHTYBaTHUCS
BHHSTKOBO Ha HAsSBHOCTI MPOOJEM OpraHizaiiifHoro, ¢GpopMaahbHOTO XapakTepy, SKi 0 TEBHOI MipH
YCKJIAZHIOIOTh IpOIec 3BEpHEHHS IO Cydy 3 TOYKH 30py omepartuBHoOcTi. Lle, mepemycim, moB's3aHo 3

! Berma, AIL. (2011).JIpokypop sik cy6' ekm kpuminansHo-npoyecyanshoi disnbrocmi: aBTopedepar aucepTarii
Ha 3100yTTS HAYKOBOTO CTYICHS KaHAuaaTa HayK: cuemiainpHicTs 12.00.09 KpuMminansHuii nmporec ta
KPHUMIHATICTHKA, CYI0Ba CKCIIEPTH3a; OTIEPATHBHO-PO3IIYKOBA AisuTbHICTH». Kuis, 11-12.

2 Cuza, H.IL. (2012).IToBHOBaXXEHHS CITiA90T0 CY/I LIOO0 3iCHEHHS CYIOBOr0 KOHTPOIIO y KPHMiHAIBHOMY
nporneci Yipaiau. Yaconuc Hayionanvrozco ynisepcumemy " Ocmpo3svra axademis'. Cepia "Ilpaso".
<http://lj.oa.edu.ua/articles/2012/n2/12snpkpupd2015,ceprens, 19).

® Tymansian, A.P. (2000).Koumponsnui pynxyii cyoy y chepi kpuminanvrozo cydouuncmea. Xapkis: OcHoBa,
20.

* Tymansnu, A.P. (2000).Konmponvui gpynxyii cydy y chepi kpuminanvrozo cydouuncmea. Xapkis: OcHoBa,
30.
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00'eKTUBHUMH (PaKTOpamMH, SK-OT 3HAYHUM HABAaHTAXKEHHSIM Ha CIYUX CYIJIB Ta HEIOCTATHICTIO IX
mraty. Tak, pe3yibTaTH NPOBEICHOr0 HAMH OINUTYBaHHS MPOKYPOPIB-TIPOIECYalbHUX KEPiBHUKIB
JIEMOHCTPYIOTh, ITI0 HHUHI OOCST HEOOTPYHTOBAHHMX KIJIOMOTAHB CIITINX MIOI0 TEpen0avYeHHX 3aKOHOM
npolecyaJbHUX MUTaHb csrae, a nojekyau i nepesuirye 40%,y 3B'13Ky 3 UMM AisUTIBHICTH TPOKYpOpa 3
MOTO/KEHHSI KJIOMOTaHb CIIIIYMX BHCTYyNae HEOOXiMHUM (iTbTPYyBAILHUM MEXaHI3MOM, IIO 3a0e3redye
HEJIOMYIIEHHS TIEPEHACHUCHHS CyIOBOI CUCTEMH KJIOIIOTAHHSAMH, SKi HE BIAMOBINAIOTH aHI 3aKOHOIaBUNM
BHMOTaM, aHi MIHCHAM 0OCTaBMHAM MPOBALKCHHS. Pazom 3 1uM, HEOOXITHMM Ha CHOTOJHI € 301IBIICHHS
MUTOMOI Bard CIITYUX CYAJiB Yy MICIEBUX CyJaX 3arajbHOi FOPHUCAMKINI. Takuéi KpOK JO3BOJHUTH
3abe3neunTr HanexkHy peanizaiiito HopMm KIIK B gacTrHi 10CTyIy IO CIIIIUOTO CYIII, 3 IKHM Y TIEPEBaYKHOT
OLTBIIIOCTI MTPOKYPOPIB TPAILIAIOTHCS MpodiemMu. OTKe, iCHYBaHHS JBOX KOHTPOJIHHO-HATIIAIOBUX BaXKEIiB
Ha JIOCYZIOBOMY PO3CIiIyBaHHS Y BHIJISNII CYAOBOTO KOHTPOJIIO Ta TIPOKYPOPCHKOTO HATJSAAy 3a
JIOJICp’KAaHHSAM 3aKOHIB, IaCTh 3MOT'Y OYMCTUTH KPHMiHAJIbHE MPOBA/DKEHHS BiJl CTOPOHHIX HaIllapyBaHb,
SIKl 3IaTHI MOPYIIUTH JOTPUMAHHS MpOIECyanbHOI (OpPMH, a TaKOXX 3BECTH HaAHIBEIb BiJMOBIIHICTH
MPOBAPKCHHS Ta YXBAIOBAHUX Yy HHOMY PIllIcHb 3arajlbHUM 3acajaM KPUMIHAJIBHOTO MPOBAIKCHHS, IO
3pENITOI0 CHpUsE TapaHTYBaHHIO TpaB HOTO YYaCHHKIB Ta YXBAJICHHIO CHPABEUIMBOTO PIllICHHS 3a
pe3yapTaTaMM JTOCYIOBOTO PO3CiayBaHHS Ta/abo cymoBoro posrismy. He BUKIHMKae CyMHIBIB i TO# (axr,
mo o6maBa 3a3HAYCHi € IBOMA CAMOCTIHMMH (OpPMAMH NEPKABHOI MiSUIBHOCTI,,IIO OIHOYACHO
MiKPECITIOE 1X OKPEMIIIHICTh Ta TEOPETHYHO BUCTYHAE iX CIIIBHOIO O3HaKorw. Kpim Toro, sk
MIPOKYPOPCHKUT Harmmim y (opmi mporecyanbHOT0 KEPiBHUIITBA JTOCYIOBHM PO3CIIAYBaHHAM, TaK 1
TSTTEHICTE CIIAYOTO CyAMl 31 3MIHCHEHHS CyIOBOTO KOHTPOJIO € TapaHTISIMHU IOACPKAaHHSI 3aKOHHOCTI Ha
CTajii JOCYTOBOTO PO3CIiyBaHHS KPUMIHAJIBLHOTO MPOBAPKCHHS B KOHTEKCTI JOTPUMAaHHS TpaB HOro
YYaCHHKIB, 3aKOHHOCTi, OOTPYHTOBAHOCTI Ta JAOLUIBLHOCTI YXBaJIeHHS MPOLECyaJbHUX PillIeHb Ta, 3arajoM,
3a0e3nedYeHHs] HOTO HOPMAIBHOTO Tepebiry, mo nepeadadac abCcoMOTHE BUKOHAHHS BU3HAYCHUX 3aKOHOM
3arajJibHUX 3acajl 0CTaHHLOrO0. Ha 11i# miIcTaBi MUTKOM JIOTIYHOO BUTIISJIAE TPOIIO3UILis BiTHOCHO BHECEHHS
npaBok 1o cT. 7 KIIK Ykpainu ta nomoBHeHH ii 4. 3 HacTymHOro 3micty: «[‘apaHTisiMH peanizawii 3acaf,
BH3HAYCHUX Y. 1, € 3miliCHEHHS YHNOBHOBOKCHHMH Cy0'€KTaMH IMPOKYPOPCHKOTO HATJISAY Ta CYIOBOTO
KOHTPOJTIO», IO 3MIIHUIIO O TIO3UIlIT OKPECIICHNX Ha 3aKOHOIaBUOMY PiBHI.

IIlo crocyeTbes AOCTIKEHHS BiIMIHHOCTEH HA3BaHWUX IHCTUTYTIB, TO, MEpPII 3a BCE, CIiJ BECTH
MOBY TpPO PI3HHUINO MiX CyO'€KTaMH, iX MPOIECYaJbHHM CTaTyCOM, TOPSIAKOM TIOKJIaIeHHS Ha HHUX
BIIMIOBITHUX TIpaB Ta OOOB'A3KIB Yy pamMKax TOT'O YW 1HIIIOTO0 KPUMIHAJIBHOTO IMPOBAIKEHHS, 00CATOM Ta
0cOOJIMBOCTAMH pealtizalii OCTaHHIX, a KpiM TOTO — MPEIMETOM Harjsiy Ta KOHTPOMIO BinmoBigHo. Tak,
MPUMIipOM, 3aKOHOJABEIlb CTOITh Ha IO3UILISX BU3HAYCHHS CIIYOTO CYIJIi aBTOMATH30BAHOK CHCTEMOIO
JOKYMEHTOO0OIry Cyay, TOMI SIK MPOKypop, 3rigHo 3 4. 1 ct. 37 KIIK Ykpaiuu, BU3HAYaEThCS KEPIBHUKOM
BiZMOBIIHOrO OpraHy mpokyparypu®. MiX THM, Takuil MigXif, 3BaarouW Ha HOr0 XHOHICTB, MiUIArae
KPUTUYHOMY OCMHCIICHHIO HAYKOBOIO CITUTRHOTOK) y KOHTEKCTiI iCHYBaHHS BaroOMOTO BILIMBY JIFOJICBKOTO
(axTopa. HaToMicTh, IDOMIIIEHOIO € aBTOMATH3allisl BU3HAYCHHS IPOKYPOPIB, aHAIOTIYHO 3 IOPSIKOM,
npeadadeHuM y MeXKax CyJO0BOi CHCTeMH. 3BICHA Pid, CHCTEMAa MYCHTh KOHCTPYIOBATHCS TAaKWM YHHOM, abu
JIocTynHOIO Oyna (yHKIiS BpaxyBaHHS CTaXy Ta cIleliaizamii mpoKypopa, Horo HaBaHTAXXEHHS, a TAKOXK
MOXJIUBICTh O0JaIHAHHS CHUCTEMOIO 3a0e3TeucHHs OC3MEeKHU BiJ He3aKOHHOTO BTpydaHHs. [lopsa 3 1um,
CITiJ 3ayBa)kKWTH, IO ICTOTHA BIAMIHHICTH y TPABOBHX CTAaTycaX NaHHUX CyO'€KTIB IOJIATA€ B TOMY, IO
MPOKYpOp i€ y mpolieci Ha 3acajax MPUHIMITY HE3MIHHOCTI, a OT CIiJUUi CynIs — HAaBMAaKH, IO LIJIKOM
JIOTIYHO 3 TOYKH 30pYy MOBHOTH, BCEOIYHOCTI Ta 00'€KTHBHOCTI CyJ0BOro po3rny. Bimmorigno mo KIIK
Ykpaiau, Ha CIIU0OTO MOKIAAAETHCS 000B’ 30K OOTPYHTYBATH MOIIIBHICTH MPUHAHATOTO HUMH DPIIICHHS.
TakuMm 4YWHOM, Yy 3aKOHOJABUOMY pO3pi3i MPOBEIEHO IIEBHY Tpajaililo, 3a KO MPEAMETOM
MPOKYPOPCHKOT0 HATTISAY Y (hOpMi TIPOIIECYATBHOTO KEPiBHUIITBA JOCYIOBUM PO3CIiyBaHHSM € MepeBipKa
3aKOHHOCTI Ta OOTPYHTOBAHOCTI Tiff CHITYOTO, HATOMICTh Y MEXaX CYIOBOTO KOHTPOIIIO TEPEBIPSIETHCS
rporiecyaidbHa MisUTbHICTH CTOPOHH OOBHHYBAdeHHs B3araii. Ilpm 1bomMy, 00'€éKTOM TEpeBipKH B 000X
BUMNAJKaxX € pimeHHs, Aii un Oe3misuibHICTh. ['oBOpsSYM Mpo MeEXi MPOKYPOPCHKOTo Harsiay y Qopmi
MPOIECYaTbHOTO KEPIBHUIITBA OCYJAOBUM PO3CIiyBAaHHSIM Ta CYJIOBOTO KOHTPOJIIO MOTPiOHO 3a3HAYMTH,

! Tonouko, SL.M. (2007).JIpokypopcekuii Hazisiod 3a d00epACAHHAM 3aKOHI8 NP PO3CTIOY8aHHI 3T0OUUHIE NPOMuU
Oogkinis. aBTopedepar qucepTallii Ha 3100yTTs HAYKOBOTO CTYIICHs KaHIUAaTa HAyK: CTIeiaIbHICTh
12.00.09 KpuminansHuii IpoLiec Ta KPUMIHATICTHKA; CYZ0Ba EKCIEPTH3a; ONIEPaTUBHO-PO3IIYKOBA
JUsUTbHICTB». XapkiB, 16-17.

2 Kpuminansnuti npoyecyansnuii kooexc Yrpainu 2012 (Bepxosua Pana Ykpainu). Oiyiiinuti eichux Yipainu,
37, 1370.
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mo 3 (opMaabHOI TOYKH 30py MEXi 1 TOro, W IHIIOTO BU3HAYAKOTHCS TMPEAMETOM KIIOMOTaHHS a0o
ckapru.OHaK, 3 TIO3UIIiT 3MICTY, MEXI BILTUBY CyIOBOTO KOHTPOJIIO € BY)KUNMH, aJHKEe IPUAHATTS PIITICHHS
0OyMOBITIOETHCS JiHIe (paKTaMH, BHMKIAJECHHMH Yy KIIOMOTAaHHI/CKap3i, CHiguuii Cymns, Mmo30aBiaeHMi
MOJKJTUBOCTI TMOTJIHONCHO JOCHITUTH OOCTaBHHU NPOBAKEHHS,I TPU YXBAJICHHI PIlICHHS KEPYETHCS
JIOBOJIaMH CTOPOHH, sIKa 3BepHYyJacs. [HIMMMU cJI0BaMH, BiTIOBIb CIITYOTO CYJII Ha <GAIHT» CTOPOHH Y
BUTJISIII CKApTH/KIIOTIOTaHHS € CTBEPAHOI0, SAKIIO TOPYIICHHS Mallo Micie abo € MACTaBH BHKOHATH
npolecyaabHy Jif0, PO SIKY MPOCsATh. [luM caMuM CIiTIuil CYAIs Aa€ 3MOTY MPOJOBKUTH/IPUTTHHUTH TY
YM iHIIY MpolecyaibHy iHILIATHBY IHIIMM Cy0'ekTam. Kepyrouuch TUM-Takd NMPEICTaBICHUMH CIiT4UM
(hakTamMu TIpU YXBAJCHHI PIMICHHS, TPOKYPOP Y MEXaxX 3aKOHHHUX ITOBHOBAXKEHB BIPABi CIIPSIMOBYBATH X1
pO3CIiAyBaHHS W CaMOCTIHHO, HE IOKIAJAI0YNCh Y IIbOMY BHHITKOBO HA IHINIUX CYO'€KTiB, HANPHUKIA,
IISIXOM 1HILIFOBaHHS MPOBEACHHS CJIiquuX (PO3LIYKOBUX) il Ta y4acTi B HUX. HaBeneHe no3Bosisie MidTu
BUCHOBKY TIPO T€, IO CIiAYUNA CYAJIsl CIPSIMOBYE JAOCYAOBE PO3CIiAyBaHHS OMIOCEPEIKOBAHO — MPHUUHATTAM
TIEBHOT'O PIIICHHS, TOJI K TMPOKYPOp, Oyaydn OiabIn HAOMMKEHUM J0 peajiii po3CiaiayBaHHs 1 HAAUICHUM
crelialbHUM 0OCSTOM MOBHOBaXXCHb CIPSIMOBYIOUMH BIUIMB 3MIHCHIOE Oe3mocepenHbo. Y TepeBakHil
OLTBIIOCTI BUMAJKIB IPOKYPOP i€ HE JIMIIE Ha BIACHUHU pO3Cy., ajie i 3a BIACHOIO iHIiaTUBOIO, TOOTO ISt
3MIHCHEHHS HArJISIOBOIO aKTy MOCTaTHBO HAsBHOCTI (DAKTHYHOI IMiJCTaBHM, HATOMICTh JJIS aKTy CYJIOBOTO
KOHTPOJIIO HEOOXIAHOIO € opMalibHa IiICTaBa Y BUTJIAAI KJIOMOTAHHS YK CKapru. BukiazeHe oOrpyHTOBYE
JOKTPHHAIBHY TMO3MILII0 IIOJ0 BHU3HAYAIBHOI POJIi aKTHBHOI y4acTi MPOKypopa y MPOBAKEHI CIiAYMX
I UIS YCITITHOTO PO3BUTKY HOCYIOBOrO PO3CIiLYBAHHS B AYCi 3a0e3edeHHs pas iforo yaacHukis. ITix
KYTOM 30Dy CIBBITHOIICHHS <«C(dep BILUTUBY» MPOKypopa Ta CIIAYOTO CYIJi, BapTO KOHCTATYyBaTH, ITO
OCTaHHI{, OyAydd TO30aBJIEHUM MOXXJIMBOCTI MpsMO OpaTH ydacTb y ciuiguid Aii abo mpoBagutu ii
ocobucTo (mo came 1Mo co0i aJeKBaTHO BIUCYETHCS B MEXaHI3M Cy4acHOTO KPHUMiHAJIBHOTO IMPOLECY, HE
moTpeOyour 3MiHM Yd TEPErysmy NbOTO TOPSAKY), 3JaTHHM pearyBaTd Ha Ti YW IHIN IIOPYIICHHS
3nebinpmoro moctdakrym. llompu 1e, BHCIOBIEHa B Hayli KPUMIHAJIBHOTO NpOLECYy AyMKa IIpo
K1acupikamiio pimeHs caiggoro cymui’ mepeabauae, mo 3a CBOIM XapakTepoM i IPU3HAYCHHAM CyIOBHi
KOHTPOJIb 3IIMCHIOETBCS y NIBOX HAIPSMKaX — TOMEPeKYBAILHOMY (CAaHKIIIOHYBAaHHS) 1 MOJAIbIIOMY
(po3rmsim ckapr). Paszom 3 TuM, JIOTIYHO TPHIYCKaTH, IO, 3 OMIAAY HAa KOMIUIEKC BiIBEICHUX HOMY
MOBHOB&)KEHb, CaMe€ MPOKYPOPOBI HANEKHTh IepeBara y 3a0e3leYeHHI 3aKOHHOCTI Oyab-sKUX
MpoTeCyaIbHUX [il, apKe MepIIoueproBo caMe Iiei cy0'eKT OomparboBy€ BiMTOBIIHE KIOMOTAHHS CIIITIOTO
Ha MpeaMET JOCTATHOCTI MiFCTaB HOTO 3aI0BOJICHHSI, KPiM TOTO BKE ITiCIIST OTPUMAHHS TTO3UTHBHOT yXBaJlH
Cydy caMe Ha MpOKypopa IOKIagaeTbcs OOOB'I30K HATJSANATH 3a 3aKOHHICTIO A yIMOBHOBa)KEHHX
nocagoBux oci6. Taka po3cTaHOBKA aKLIEHTIB JO3BOJISIE HAMOMATTH HA TOMY, 1[0 IPOKYPOP Y JaHOMY pasi
HE TUTPKW HAAUIAETHCA IIMPITUMH TIOBHOBAKCHHSMHM, aje W pa3oM 3 HUMH HaOyBae BHIINOTO PIBHSA
BiamoBimansHOCTI. CINiJl 3BEpHYTH YBary Ha Te, IO Bij SKOCTI 3Mi1HCHEHHS TOBHOBaKEHL 000Ma Cy0'eKTaMu
3aJIeKUTh €(DEeKTUBHICTH JAOCYAOBOTO PO3CIiTyBaHHS B IJIOMY Ta, 30KpeMa, (PyHKIIOHYBaHHS CHCTEMHU
CIAUMX JiH, MO BimOYBAETHCS Uepe3 3HAYHUHN MEpemiK Ta CYTTEBY CHENHQiKy MPOIEeCYaTbHUX PIllIeHb,
YXBJICHHS SKUX Ha JJaHii cTajii BIABOAWTHCS IPOKYpPOPY Ta CIAUYOMY CYIai 1 SIKI TIOCTalOTh
0iQypraLifHIMU TOYKaMU JJIs MOJANBIIOTO PO3BUTKY PO3CTiAyBaHHS. Y IIbOMY AMCKYPCi 3a3HaucHe Jae
MiZCTaBd TOBOPUTH NMPO OAHOPIAHICTH HACHIAKIB pillleHb MPOKYpOpa Ta CIiAYOro CyAni, CIpPSMOBAaHICTb
iXHBOI TISITEHOCTI Ha MEPETBOPEHHS MIMCHOCTI JOCYIOBOTO PO3CIiTyBaHHS, IUIIXOM IMPHAHITTS TOTO YH
iHIIOro pileHHsl, 000B’ I3KOBOTO 1O BUKOHAHHS y KpUMiHAJIBLHOMY MpoBakeHHI. OO’ €KTUBHO 3 aHaNi3y
3aKOHOZABCTBA BHUILUIMBAE, 10 MPOKYPOPCHKUH HAIMIS] € TIEPBUHHUM, a CyIOBHI KOHTPOJIb — BTOPHUHHHUM,
TOOTO OIWH Tepeaye iHIMoMYy. BHCTymaiouu CBOEpITHHM MPOIECYaAThbHUM (DUIBTPOM, TPOKYPOPCHKHIA
HATJISIL € SPOM JIOCYIOBOTO po3ciiyBaHHs. [Ipu 11boMyY, CyJJOBHH KOHTPOJIb O BiTHOIIEHHIO JI0 HHOTO €
MEXaHI3MOM [IOIIOMIKHOTO XapakTepy, nepebuparoun Ha ce0e 3alMIIKOBi, XO4a 1 HE MEHII Baromi,
TTOBHOBAXEHHS. Y CBOIO Yepry, KpUMiHaIBHI MpoIecyaabHi BiTHOCHHH, IO BUHUKAIOTH SIK Y 3B’ 3Ky 31
3MIHCHEHHSIM MPOKYPOPCHKOTO HATIISATY 3a MOAEpKaHHSIM 3aKOHIB Ha CTafil JOCYIOBOTO PO3CIiTyBaHHS Y

! Crpy1s, O.A. (2009).3akonnicms ma 061pynmosanicms nposedenns criduux Oiti AK 2apanmis npas i c60600
VUACHUKIE KDUMIHATLHO20 CYOOUUHCMEA: aBTopedepar auceprallii Ha 3100yTTsl HAyKOBOTO CTYICHS
KaHauaaTa Hayk: cremiaiapHicTs 12.00.09 KpuMinanbHUH MPoIeC Ta KpUMIHATICTHKA; CyI0Ba EKCIIEPTH3A,
OIepPaTHBHO-PO3IIYKOBA MisUTbHICTEY». Kuie, 13.

2YopHobyk, B.1. (2007).3akonnicms ma o6tpynmosanicme npoyecyanshux piuiens cyodi 6 nopsaoKy cyooeo2o
KOHMPOII0 Y 00CY008UX CmMaodisax KPUMIHAIbHO20 npoyecy. apropedepat nucepTaiii Ha 3100yTTsS HAyKOBOTO
CTYICHsI KaHuIaTa HayK: crerianbHicTh 12.00.09 KpumMinanpHUi nporec Ta KPUMIiHATICTHKA; CYA0Ba
EKCIIepTH3a; ONCPaTHBHO-PO3IIYKOBA AisIbHICTE». Oneca, 7.
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KOHKPETHOMY ITPOB/IXKEHHI, TaK 1 B KOHTEKCT] peaizalii cyl0BOro KOHTPOIIO Y BUTJISAI CAaHKLIOHYBaHHS
OKpEMHUX MPOIECYATbHUX PillleHb CIIaUIoro Ta/abo MpoKypopa, 3aradbHUM 00’ €KTOM MaloTh 3’ ICyBaHHS
(dakTHaHUX 00CTaBWH, iX MPaBOBY OIIHKY. Tak, y MepHioMy BHIAIKY IPOKYPOp CaMOCTIHHO, KEPYIOUHCH
HOpPMaMH{ YMHHOT'O 3aKOHO/IABCTBA, HASIBHUM OOCSTOM MaTepialliB MPpOBaKEHHS, onlepaTUBHOI iH(opMmarii,
JIOXOJTUTh BUCHOBKY IIPO BIMOBIAHICTH TOTO YH iHIIIOTO MPOIECYaTLHOTO PIICHHS KPUTEPisIM 3aKOHHOCTI,
OOTPYHTOBAHOCTI Ta TPOIECYanbHOI IOMUIBHOCTI MPUHHATOTO abo Takoro, IO TOTCHIIIHHO
MIPUAMATUMETELCS CIITYUM a00 HUM OCOOWCTO. Y APYyroMy K BHIAAKY BXKE CIITUHA CYIJIsI, ONEpPYIOUn
JTaHUMU, TIOJAHUMH CJiT4UM/IPOKYPOPOM Ha MIiATBEPKCHHS OOCTaBMH, LI0 OOIPYHTOBYBaTUMYTh
OTITHMAJIbHE, 3 IXHBOI TOUKH 30Dy, MPOIECyallbHE PIIICHHS CyIy, 3MIMCHIOE iX aHali3 3 morismy (akrty Ta
Ipaea, MicjIsl Y0ro, KePYHOUUCh HAWOLIBII TIpalie3qaTHUMU 3 HHX, TOXOJAUTh BUCHOBKY PO AiMCHI (haKTUYHI
00CTaBHMHM, 3aKOHHICTH i OOIPYHTOBaHICTh NMPOIOHOBAHOTO PIIIEHHS Ta YXBAIIOE TaKe pIIIEHHS, LIO0
BiJNOBiAaTUME MOTOYHIN cuTyauii po3cnigyBanus. Lo cTocyeTbes cneniaabHOTO 00’ €KTy, TO HUM Y 000X
BUTIAJIKaX BUCTYIA€ KOHKPETHUI pe3yNbTaT MpOIeCyalbHOI MOBEIIHKH MPOKYpOpa Ta CIIJUIOro CYIJi Y
BUTJISIII IPUAHATOrO pimeHHs. BTiM, Takuii 00’ €KT A BKa3zaHHX CyO’ €KTIB € CHUIBHUM JIMIIE 32 METOIO,
THUM YacOM,ICTOTHA BiAMIHHICTb TOJIATA€E y CIIOCO01 0hOpMIICHHSI TAKUX Pe3yJbTATiB: SAKIIO CIIAYHNA CyIas
ITOCTAaHOBIISIE YXBaldy, TO TPOKYPOpP CBO€ pIMIEHHS BTUTIOE a00 y THCHMOBIA BKa3iBIli, ab0 MIIIXOM
BUMHEHHS JiH, 110 CBiYATh PO MPUHHATTS BIAMOBIAHOTO pirmeHHs. [IeBHUI 1HTEpec CTaHOBUTH 1 T€, IO
piteHHst 060X Cy0'eKTiB YXBATIOIOTHCS B YMOBaX PU3UKY, IPU YOMY SIKIIO CIiAYMHA Cyas nepedyBae uie
MiJT BIUIMBOM TIPOIECYaIbHOTO PHU3HMKY, TO IS IisUILHOCTI MPOKYypopa BIIACTHBI 1 TMpoIecyaabHUH, 1
TaKTUIHWA PU3UKH, IO TaK UM 1HAKIIE CKEPOBYE MisUTBHICTH 000X BKazaHUX CyO'ekTiB. bimbmie Toro, sk
pilIeHHs] MPOKypopa, TakK i PillleHHs CIigYOro CyIAl MiJUIAraloTh OCKap)KEHHIO, SIKe, BTIM, HE 3YMHUHSIE
iXHBLOTO BUKOHAHHS.

JlocmimKeHHST OKpEeMHX TIPOIECYalbHUX HOPM Ta pPE3yJbTaTiB IMPaBO3aCTOCOBHOI MisSUTBHOCTI
HaBOJWTh Ha IOYMKy MpO Te, IO HPOKYPOPCHKUH HATMSAA 1 CyAOBHH KOHTPOJb B OJHHX BHIIAJKaX €
CTPYKTYpaMH OJJHOPiBHEBUMH (KOJIM JUIsl JOTPUMAaHHS MpoLecyaibHol GopMH HEOOXiTHUM y OTHOMY pasi €
pilIEHHs TPOKYPOPa, a B IHIIIOMY — PIillIEHHS CJIIYOTO0 CY/Ii), TOMI AK y IHIINX CyIOBH KOHTPOJIb X0U 1 He
MIPUTTUHSE 37IFICHEHHS JTiif, OPIEHTOBAHUX HA JIOCATHEHHS €JUHOT METH 3 TIPOKYPOPCHKUM HATJISZIOM, OJTHAK
MEepPEeXOJUTh Ha BUIIMKA piBeHb (HAETHCS MPO OCKApKECHHS MPOIECYAIbHHUX pIllleHb, Ail, Oe3MisuIbHOCTI
criguoro abo TPOKypopa), IO 3acBiAYyIOTH 1 HOPMH YHHHOTO KPHMIHAIBHOTO IIPOIECYATLHOTO
3aKOHOJIABCTBA. Y YaCTUHI BHHUKHEHHS OKPECJIICHUX MPOIEeCyaIbHUX BIIIHOCHH, BAPTO 3a3HAYUTH, IO TOJI
K MPOKYPOPCHKO-HATTISAOBI OepyTh CBiif MOYAaTOK 3 MOMEHTY IHOYAaTKy OOCYIOBOTO PO3CHTiTyBaHHS B
posyminni KIIK (3 ypaxyBaHHSM NMpU3HAYCHHS MPOKYpOpa MPOLECYaTbHUM KEPIBHUKOM y KOHKPETHOMY
KPHUMIiHAJIBHOMY IIPOBaKEHHI), TO IO MOMEHTY BUHMKHEHHS Y I[bOMY IPOBAKEHHI BiIHOCHH CYIOBOTO
KOHTPOJIIO MPOXOJIUTh MIEBHUM MEPi0JT Yacy JOMOKH JIO CYAY 3BEPHETHCS XTOChH 13 YUACHHKIB MPOBAKEHHS,
a0o0 y cii4oro/mpoKypopa BUHUKHE MOTpeda MOroJuTH NEBHE MPOLECyalbHE PIlICHHS. Y MOBHO KaKy4dH,
SKIIO ITOYATOK MPOKYPOPCHKOTO HATJISITY Y MPOBAKEHHI 3aJIeKHUTh BiJl OJJHOPA30BOTO IMOBEIIHKOBOTO aKTa
YIIOBHOBAXKEHOT 0CO0M (ITiCIIs YOro TaKOMY HATIISAY I UIAraloTh yCi HACTYIIHI pillleHHs/ nii/0e3MismbHICTD),
TO BIIHOCHHH CyJIOBOTO KOHTPOJIIO BUMAraroTh JJisl CBOT'O NOYATKY JTOJATKOBUX aKTiB y BUTIISAL 3asIBICHHS
KJIOMOTaHb. MiXK THM, YKpaiHChKE 3aKOHOJABCTBO Iepeadadac BUHATOK i3 TaKOTO 3arajbHOro MpaBHIa.
WneTsest mpo 3araabHuil 060B’ 30K CITiAYOr0 CyI IIOAO 3aXMCTy HpaB JTIOAHHH, BCTaHOBICHMH cT. 206
KIIK. LIs HOpMa memio CHOpifHIOE iHIIaTHBHI 3a CBOEK MPHPOJOI0 BHUSBH MPOKYPOPCHKOTO HATJSILy 3
cyaoBuM KoHTposeM. [lompu me, MM CXWiIbHI BBaKaTH, IO HaBeJCHA, pajlle, YMOAIOHIOE CyNOBUI
KOHTPOJIb JIO IMPOKYPOPCHKOTO HATJSMy 32 JOJIepKaHHSIM 3aKOHIB MiJI Yac MPOBEICHHS JO0CYIO0BOTO
posciimyBaHHS y3arajii, a He I 4YaCc KOHKPETHOrO KPHMiHAJIbHOrO mpoBamkeHus (v dopmi
NpOLIECYalIbHOTO KepiBHUITBA). Ha mincTaBi HaBeIEHOTO, HIIKOM OYCBHIHUM BUIAETHCS TOH (akT, 110
MPOKYPOPCHKHH HArJIsi)l y KOHKPETHOMY KPUMiHAJIBHOMY TPOBaKEHHI Ta CYJOBHI KOHTPOIb y HEOMY €
B3a€EMOIIOB’ SI3aHUMH Ta B3a€EMOOOYMOBIICHUMH, X04a, 0e3MepedHo, MalOTh, SIK MiHIMYM, OKpPECJICHI BHIIEC
3MICTOBHI Ta OpMalibHi BIAMIHHOCTI. J{OCIiPKyIOUH CITiBBiTHOMIEHHS MPOKYPOPCHKOTO MPOIECYaTbHOTO
KEpiBHHLITBA Ta CyJOBOTO KOHTPOJIO, 3ayBa)XHMO, IO HaM iMIOHYeE izxes, BuciosieHa [.B. FOpkosoio
010 HEOOXiTHOCTI TOOYMIOBH MPABOBIMHOCHH IMPOKYpaTypH 1 CyQy Ha OCHOBI CHCTEMH CTPUMYBaHb 1
nporuar.Ha Ham morisa, Taka Touka 30py JOBOII IOBHO BifoGpaxkae MOTPeOM KPUMiHATLHOIO

1 Lo . .
Opkoga, I'.B. (2001).Peanizayis 3a60anb weuoKko20 i NOBHO20 PO3KPUMMSL 310YUHY 8 00CYOO8UX CIMAOISX:
aBTOpedepar aucepralii Ha 3100yTTs HAYKOBOTO CTYIEHs KaHAuAaTa Hayk: crieriansHicts 12.00.09
«KpuMiHaIbHUI TIPOLIEC Ta KPUMIHAICTHKA; CYyI0Ba EKCIIEPTH3a; ONEPATUBHO-PO3LIYKOBA isTbHICTH.
Kuis, 6.
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MPOBAJHKCHHS 11010 3a0e3MeUeHHs pealtizailii 3aca]] KpUMIHAILHOTO MPOBAKCHHS, TapaHTyBaHHS TpaB i
cB0O0OOJT HOTO YYACHHKIB, HAJIGKHOTO BHKOHAHHS OOOB'S3KIB YIIOBHOBaXEHUMH OCO0AMH, B TOMY YHCI —
3MIMCHCHHS HUMH TIOBHOTO, BCEOIYHOTO, OO'€KTHBHOTO JOCYIOBOTO PO3CIIAYBAaHHS 3 JOTPUMAHHSIM
YCTaHOBJICHOI 3aKOHOM TMpolecyanbHoi (opmu. BomHowac, 3amponmoHOBaHWIM MO  HAMpPSMKIB
B3a€MOBITHOCHH MiX IIMMH OpraHaMy Ta IXHIMH MOCafoBUMH oco0aMu (HIEThCsA MO BIUIMB CYAIB HA
HArJISI0BY MiSUTBHICT Ta B3a€MOMII0 IPOKYpaTypH ¥ CymiB NpH peaiizallil CIIBHMX 3aBIaHb) IOCTAE
JOCUTh YMOBHUM. MU JOTPHMYEMOCS TyMKH TPO Te€, IO 3IIHCHEHHS MPOKYPOPCHKOTO HAIMSALY Ta
CYAOBOTO KOHTPOJIIO TiJl Yac MPOBEICHHS J0CYI0BOTO pO3CIiayBaHHs, 0€3yMOBHO, BiZOyBa€eThCsl Ha PiBHI
B3aemomii. Ilpy mpOMy BIUTMB, HE BIJOKPEMIIIOIOYHCH BiJl OCTAHHBOI, OXOIUTIOETHCS HEIO, OCKUIBKH 1
MIPOKYpOp, 1 CIHAUANA CyAns y HaHOMY pa3l BUKOHYIOTH CITIIbHE 3aBJaHHS 13 3a0€3MeUeHHs 3aKOHHOCTI
JIOCY/IOBOTO KPUMIiHAJIHHOTO MPOIECY, OJHAK CITUUH CYI B MEXaxX MOKIAJACHAX Ha HHOTO MOBHOBAXKCHb
JIOJTATKOBO 3aTHUH CKEPOBYBATH MOJANBIIY AisUTEHICTh IPOKYpOpa Y MIEBHOMY HAMPSIMKY. Y IIbOMY CEHCI
MPOKYpPOP YIMOBHOBKEHWH (aKyJIbTATUBHO BIUIMBATH HA TOAANBINUA XiJ{ PO3CHTiIyBaHHS, IIISIXOM
OCKapXEHHsI PIIICHb CIIAYOr0 CYJJIi B MOPS/AKY, BU3HAYCHOMY 3aKOHOM. BomHOdYac, BapToO MiAKPECITUTH,
IO pe3yJIbTAT Ai¥ MPOKypopa Ta HOro MOJABII MPOoIeCyallbHI KPOKHU 3aJIeKaTh BiJl 3aKITFOYHOTO PillIEHHS
CITIAYOTO CYIi, SIKUM BiH MOXe ab0 3aOBOJLHATH KIIOTIOTAHHS, a00 BIIMOBHUTH y WOTO 3am0BONICHHI. O.
[Imax 1UTKOM CITYIITHO BKa3y€e Ha HaJIEXKHE MPaBOBE 3a0€3MEUCHHS MPOIECYaTbHOI TisITBHOCTI MMPOKYpOpa
K OJIHY 3 TIepeyMOB ii eeKTHBHOCTI .3 ypaxyBaHHSM Iii€i 06CTABHHH, MH CXWIbHI BB)KATH 32 JOILIBHE
BJIOCKOHAJICHHSI OKPEMHX HOPM KPHMIHAJILHOTO IPOIECyalbHOTO 3aKOHOAaBCTBa Ykpainu. Kepyrounch
MTO3UTUBHUM 3aKOHOJABYHMM JOCBimOM ['py3ii B dYacTWHI BU3HAYCHHS BHITAJIKIB IIPOBEICHHS OTHUTY
CITYUM CYAJNICIO il Yac JOCYIOBOTO pO3CJ‘IiI[yBaHH}12, CIiJI aKIEHTYBaTH, IO 3 METOK OINTHUMI3allil
TisUBHOCTI MPOKypopa Ha JOCYJOBOMY pO3CIiAyBaHHI HeoOXigHOo BHecTd 3MiHM 10 4. 1 cr. 225 KIIK
Ykpaian, nepeadaduuBIId MOXKJIUBICTE TAKOTO IOMHTY Y pasi, AKIO oco0a HAa TPHUBAIMNA dYac 3ajHIIac
TEPUTOPi0 YKpaiHH, M0 ACTCPMIHOBAHO IHTEHCUBHUMHU TJI00Ti3aiTHUMH TIPOIIECAMH, SIK1 TaK YM iHAKIIE
TOPKAIOTHCSI MIPUBATHOI chepH KUTTS TPOMasTH,3yYMOBIIOIOUN TXHIO Mirpaniiiny MoOinbHicTh. [IpuBeprae
yBary i e, 1o ct. 46 KIIK Jluteu nependadae 000B 130K MPOKypopa Ta CyIl 1010 03HAHOMIICHHS OCi0 3
MIPOIIEIYPOIO TIOHOBJICHHS iXHIX TMOPYIICHUX IpaB depe3 He3aKOHHICTh i Ta 3 OPSIKOM BiIIIKOTyBAaHHS
BUMHEHOI IIKOMM . 3BaXAIOUM HA Te, IO 3a3HAYCHA HOPMA y BITYM3HSHHX yMOBAaxX 3[aTHA CIyIyBaTH
OJTHUM 13 ONTHMI3aTOpPiB MEXaHI3My B3a€EMOJIl Y CHCTEMi «IIOJMHA-ICP’KaBa», BBAKAEMO PaIliOHATEHUM
nepenbaunt moxiony i1 B KIIK Vikpaiau. Te came CTOCYEThCS TIOJOKEHHS IIPO 3aCTOCYBaHHS
KOMIUIEKCHHX 3armOODKHUX 3aXO0JiB, 3aXOJiB MIKIyBaHHS PO HEMOBHOJITHIX JITeW Ta OXOPOHU MaiHa
3a2apelITOBaHOr0, 3000B’ I3aHHS MI0JI0 OKPEMOTO MPOXKUBAHHS BiJ| IOTEPIILIOTO, @ TAKOX, Ha HAIIl TIOTJIS,
TIEBUX Ba)KENIB BIUIMBY Ha €(DEKTHBHICTh CYJ0BOr0 PO3IIIAAY Y BUIVIA/I JOMUTY CBIiJKa Ta IiJT03PIOBAHOTO
CITTUMM CYIZICIO yV pa3i HAIBHOCTI JOCTATHIX ITiJICTAB BBA)KaTH 32 MMOBIpPHE 3MiHY 3MICTy HHM CBOIX
oKa3aHp a00 BiAMOBY HAJaTH TOKAa3aHHS I Yac CyZOBOTO PO3Ismy”. 3aciyroBye Ha yBary IyMKa
0.10. Tarapoga, sikuii 30cepemkye OadeHHs peOpMyBaHHS CHCTEMH KPHMIiHAJIbHOI FOCTHII Ha mOTpeOi
JIOTIYHOrO CIPOILICHHS mpomecy®. Y CBiTII i€l MO3WI[i HOCHTh TOPEYHO MO-HOBOMY IMOTJISIHYTH Ha
3MicTOBHH OiK CyZOBMX 3aCijaHb, IO MAKOTh MicIe MiJ 4Yac JOCYIOBOIO pPO3CIidyBaHHS. MmeThcs,
HacamIiepes, npo te, abu nependauntu Ha piHi KIIK HOpMy, KOTpa yCHilIHO NpMKKUIach y 3aKOHOJABCTBI
Ta TpPAaKTHI[ 3apyOiKHHMX gepkaB’. MaeTbcs Ha yBasi HPAaKTHKA IPOBEACHHS PO3LISLIYy 0€3 YCHOrO
CIIyXaHHS, 30KpeMa, 3 MUTaHb, 0 CTOCYIOTHCS PO3IIISIY CKapr YYaCHHKIB mporecy. Y 0adaeThes, 10 TaKy
MOJKJTUBICTh BapTO 3a0€3MEYUTH B XOMi PO3CIiAyBaHHS 3J0YMHIB HEBEIUKOI Ta CEPEAHBOI THKKOCTI, 3a
KIIOTIOTAHHSIM MTPOKYpOpa Ta 3a MOTO/DKEHHS 3 MOTEPIUTHM. MU NiepeKoHaHi, mo 30arayeHHs yKpaiHChKOTO

! Inak, O. (2014) IlpaBose 3a6e3nedeHns peaisalii IPOKYpPOPOM MPOLECYaTbHOTO KEPIBHUITBA 10CYI0BHM
po3sciinyBanHsaM. Bicnuk Hayionanvnoi Akademii npoxypamypu Ykpainu, 4,106.

2 Veonosno-npoyeccyanvuiii kooexe Ipysuu 2009 (Iapnament Ipysii). <http:/pravo.org.ua/files/Criminal%20
justice/_-09_10_ 2009.pdf> (201&prens, 19).

3 Kpuminansno-npoyecyansnuii kodexe Jlumoscoroi pecnynixu 2002 (Ceiim JINTOBCHKOI pecyGIikn).
<http://pravo.org.ua/files/ (2).pdf> (201&prens, 19).

* Kpuminansro-npoyecyanshuii kodexe Jlumoscwkoi pecnyénixu 2002 (Ceiim JInTOBCbKOI peciyOmikm).
<http://pravo.org.ua/files/ (2).pdf> (201&prens, 19).

® Tatapos, O.10. (2012) Jlocyoose nposadaicenns 8 KpUMIHATbHOMY npoyeci YKpainu: meopemuko-npagosi ma
opeanizayitini 3acaou (3a mamepiaramu MBC). Kuiz TOB «BIIIT «[IPOMIHb>», 66.

® Veonosno-npoyeccyanvuuiii kodexe Ipysuu 2009(Iapnament Ipysii). <http://pravo.org.ua/files/Criminal%20
justice/_-09_10_2009.pdf> (201&priens, 19).
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KPUMIHAJIBHOTO IPOIECYaTbHOIO 3aKOHOJIaBCTBA HABEICHUM IIOJIOKCHHSM 3YMOBHTH HAOYTTS CTaIi€ro
JIOCYZIOBOTO PO3CIiAyBaHHS Ti€l AWHAMIYHOCTI, BiJ HecTadi sSKOi HAa CHOTONHI IOTEPIIAE€ CHCTEMa
KpUMIHAJIBHOT FOCTHIII 1 sKa 3ryOHO BIUIMBA€ HA BUKOHAHHS BHMMOI' CTOCOBHO HOIO IIBHIKOCTI.
[Ipunarigno 3ayBaxkumo, mo 15.07.2015p. BPY 0Oyno cxBaneno 3minu go cr. 247 KIIK i tum camum
PO3ILIMPEHO TEPUTOpialibHI MEXI B3a€MOAIl MPOKYpOpa Ta CIiAYOro CyAJi, a OTKe — MiIHECEHO Ha SKiCHO
HOBHH pIBEHb 3MAIACHEHHS TPOKYPOPCHKOTO HAIMSIYy Ta CYAOBOTO KOHTPOIIO Yy KOHKPETHOMY
KpUMIiHAJIEHOMY TIPOBaKEHI. Tak, 3 MOMEHTY HaOpaHHS YMHHOCTI JaHUM 3aKOHOM 3MIHCHEHHS PO3TIISITY
KJIOTIOTaHb MPO HAJAHHS J03BOJY Ha MPOBEACHHS HETJIACHHMX CIiTYMX (PO3IIYKOBUX) Jiil MIOAO CYJIIB,
NpAIiBHUKIB Cyly Ta MPaBOOXOPOHHHUX OpraHiB Ta/ab0 y NPUMIMICHHSX CYJOBHX Ta MPAaBOOXOPOHHUX
OpraHiB MOXE 3IIHCHIOBATHCS CIITIUM CYIACI0 ATCIAMIHHOTO Cymy To3a MEXaMH TEpUTOPiabHOT
FOPUCIHKIIT OpraHy JI0CYIOBOIO PO3CIIiAyBaHHs, KHil 31iHCHIOE 0CYI0Be po3ciiayBanHs .Pa3oM 3 Tuwm,
BXKUTTSI MOJAJIbHUKA <«MOXE» Yy JaHii YacTWHI CTAaTTi BUJIAETHCS JIEIIO HEIMOCIIOBHUM, 3 OTJISAAy Ha
CYTTEBICTh 3a0€3MEUCHHS TAKOTO PO3TISAY I JOCYAOBOTO po3ciimyBaHHSI. OTOX, CIyIIHUM Oyae HE
MIPOCTO JT03BOJIMTH, ajie i 3000B'13aTH MIPOKYPOPIB MOAaBATH BiIMOBIHI KJIOMOTAHHA 70 3a3HAUYEHHUX CYIB,
3MIHMBIIHU «MOKE» HA TOBUHHO».

Y KOHTEKCTi paHillle BUCIIOBJICHOTO, MpuBepTae yBary mymka M.B. Jkurm mpo Baromy poiib
MpaBo3a0e3MeuyBaAIbHOI MISIIBHOCTI B O3HAYEHOMY HAINPSMKY, IO TOB'SI3YETHCS HAYKOBIIEM HE JIUIIC 3
MUTaHHAM 3aKOHHOCTi, ale #H 3 acmekToM aomitbHOCTI ~I103a CYMHIBOM, Takuil paKypc CIPHIMHSTTS
HaWOIIBII ONITUMATLHO BioOpa)kae CIUIBHICTD Y CIPSAMYBaHHI MPOIECYadbHOI MiSUTBHOCTI MPOKypopa Ta
ciggoro cyami 31 3AiHCHEHHS HAIJIAMy Ta KOHTPOJIO BIAMOBIAHO, OCKUIBKM OOWIBa Cy0'€KTa IIpH
MiATOTOBLI Ta yXBAJIECHHI MpOLECyaJbHUX pillleHb, Oe3CyMHIBHO, 3000B'i3aHi KepyBaTHCS KpHUTEpieM
BIJIMOBITHOCTI BKa3aHMWX SK 3aKOHHOCTI, Tak 1 AOMUIBHOCTI. Ciif 3ayBa’KWUTH, 110 HAsSBHI HAa ChOTOIHI
3aKOHOJIaBUl MEXaHI3MH IPOKYPOPCHKOTO HATVISMy Ta CYIOBOTO KOHTPONIO JO3BOJIAIOTH 3allo0irTh
MPaBOIMOPYIIEHHSIM, [0 BUHUKAIOTH i Yac JOCYIOBOI'O PO3CTiAyBaHHS KPHMIiHAJIHHOTO MPOBA/KEHHS,
OCKUIBKH SIK MPOKYPOPCHKUI HArmsa, Tak i CyJIOBHI KOHTPOJb JOCTYITHUMHU MPOIECYATbHUMHU 3aco00aMu
3MaTHI BIUTMBATH Ha SIKICTh MPOBEACHHS PO3CIIAYBAHHS 1 JOCATAIOTH CIJIBHOI METH 13 3a0e3lmeueHHs
3aKOHHOCTI JOCYAOBOTO PO3CIiTyBaHHS, TapaHTYBAaHHs IpaB YYaCHUKIB KPUMIHAIBHOTO MPOBAIKEHHS Y
pi3HHI CHOCi0, MOCITYTOBYIOYHCh BU3HAUYECHUMH 3aKOHOM TPOIECYaTbHUMHU 3ac00aMu, Ta i, BIacHe, cami
Oynyuyn TakuMW. BomHOdYac, OIIHIOIOYM CTYIIHb JOTPUMAaHHS CIITYAM CYANCI0O BHUMOT 3aKOHHOCTI,
0OTPYHTOBAHOCTI Ta MOTHBOBAHOCTI, IPOKYpPOp HaOyBae MpaBa Ha OCKap)KEHHS HOTO YXBaJ, 3aBISKH YOMY
MPOKYPOPCHKUI HATJIA Ta CyIOBUIT KOHTPOJIb MO’KHA BB)KATH OJTHOPIBHEBUMH, B3aEMOOOYMOBIICHUMH Ta
B32€EMOCTIPSMOBYIOUNUMH CTPYKTYPaMHU, SKi YPIBHOBXKYIOTh O[HA OJIHY.

BuknaneHne m03BoJis€ MIATH HACTYIMHUX 6uCHO6Kie. llo-mepine, HisTIBHICTE 000X CyO'eKTiB
(hakTUIHO CIpsSMOBaHA Ha PO3B'SI3aHHSA BHUKJIMKIB, IO TOCTAIOTh NEpel HUMH IIiJ Yac IOCYIOBOTO
MpOBaKCHHS. SIK He3anexxHi 1 He MiAMOPSAKOBaHI OAWH OJHOMY, BOHHU 37aTHI €(EKTHBHO pearyBaTH Ha
BKa3aHi. 30KpeMa, CIITIUi Cyans, pearyiodd Ha iHIIIaTHBHI Aii MPOKypopa, MOKE NPHUIIMHUTH abo
CXBAJIMTH iX CBOIM PIIICHHSM; MPOKYPOP, V CBOIO UEPry, YIIOBHOBAXEHUN MIiATH 3aco0aMM aremsIlii Ta
OCKapXKyBaTW yXBaJdM CIITYOr0 CYyIJi B MeXaxX Ta y BUMNAJKAaX, BU3HAYCHHUX 3aKOHOJABCTBOM.
BumenaBeeHe 103BONSIE  PE3IOMYBAaTH, IO JIO OCHOBHHX 3aBIaHb 000X HaJekKaTh YXBaJICHHS
MpoIleCyaIbHUX PIIICHB; TIEPEBIpKa pillleHb, YXBAJICHUX YITOBHOBAXECHUMH Cy0'€KTaMH, Ha TpEeIMeT iX
3aKOHHOCTI; BXKUTTS 3aXO0J[iB IPUMYCOBOTO XapaKTepy Yy BU3HAUEHUH 3aKOHOM croci0. CymoBUil KOHTPOIIb,
OyAy4r BTOPUHHUM I10 BiTHOIICHHIO J0 MPOKYPOPCHKOTO HATIISAY, OJHOYACHO CTAHOBUTH COOOK0 TICBHOTO
«rapaHTa HaJa rapaHToM» a0 «aOCOJIOTHOTO TapaHTa» 1 Ji€ 3a Pe3yNbTaTaMM CIIIIU0i Ta MPOKYPOPCHKOT
TiSTTEHOCTI. 3arajoM ke, YMHHA MOJENb CITIBBITHONMICHHS IPOKYPOPCHKOTO HAIUBIAY Ta CYAOBOTO
KOHTPOJIIO, SK 3ac00iB 3a0e3ledYeHHs 3aKOHHOCTI JOCYIOBOTO PO3CHIiJyBaHHS, TOCTA€ ONTUMAIILHORO,
pasom 3 tuM, okpemi Hopmu KITK Ykpainu moTpeOyroTh JOONPAIOBaHHS, IPUBEACHHS Y BIANOBIIHICTh 10
MPOTPECUBHOI KPUMiHAIHHO-TIPOLIECYaTbHOI TApaANTMH, aJKe ICHyBaHHS 3aKOHOJIaBYMX HETOYHOCTEH Ta

1 3axon npo enecenns sminu do cmammi 247 Kpuminansrozo npoyecyansiozo kodexcy Yipainu (1o0o
Heanachux caiouux (posuykosux) Oiil Cmoco8Ho NpayieHuKie cyoy ma npagooxoponnux opeanie) 2015
(Bepxosna Pana Ykpainu). Odiniiinuii caiit Bepxosroi Pagu Ykpainu. <http://zakon4.rada.gov.ua/laws/
show/613-19> (201%eprens, 19).

2 Jlxkura, M.B. (2002).IIpo6nemu saxonrocmi ma 0oyinbHoCmi npu 3a6e3neuenni npasogozo cmamycy
008UHYyBaAYEHO20 NIO YaC po3CAiOy8ants 3104uHi6. apTopedepaT qucepranii Ha 3100y TTS HAYKOBOTO CTYIEHS
KaHauaaTa Hayk: creniaipHicts 12.00.09 KpuMminanbHU npolec Ta KpUMiHATICTHKA; CYyI0Ba EKCIIEPTHU3a,;
OIepaTHBHO-PO3IIYKOBA AisIbHICTE». KuiB, 9.
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MOB'I3aHUX 3 IIUM TPaBO3ACTOCOBHUX MPOOJIEeM HE J03BOJSE 3 IUIKOBUTOK BIICBHEHICTIO TOBOPHUTHU TIPO
3]IarODKEHICTh (DYHKITIOHYBaHHA ITMX I1HCTHUTYTIB. Y HampsIMKy BHKODIHCHHS HaBEACHUX Y CTaTTI
HECHPUATIMBHUX (HaKTOPIB 1 MAIOTh MPOBATUTHCS HOOATbULL OOCIEONHCEHH OKPECICHOTO TUTAHHS.
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_ 3anpoinyemo 10 y4acTi B KypHATi
«€EBPOINEMCBKUU ITOJITUKO-IIPABOBUU JUCKYPC»

Kypuan puxoauth 6 pasiBHa pik.

Crarti uis myOunikarii 6 nepuiomy (1romueeomy) HoMepi KypHaITy npuiiMaroTbes 10 15 ciunsi
BHUXOJIATh APYKOM 710 28 JIH0TOrO

Crarrti s nmyosikaiii ¢ opyeomy (keimueeomy) HOMeDI )KypHAITY IPUAMAarOThCA 10 15 Gepesnsti
BUXOAATH ApYyKoM 10 30 KBiTHS

Crarti uis myOunikanii 6 mpembomy (uepenesomy) HOMEp1 )KypHATY IPUAMaOThCs 10 15 TpaBHs1
BUXOJATh ApyKoM J0 30 uepBHs

Crarti uis1 myOunikaii ¢ uemeepmomy (cepnnegomy) HoMepi KypHaITy pUIMaIOTbes 10 15mumHs i
BUXOJATH APYKOM 110 31 ceprHs

Crarrti s nyomikaiii ¢ n’ amomy (dcoemnegomy) HOMepI JKypHaITy IpUAMaOThCs 10 15 BepecHsi
BUXOJATH APYKOM 110 31 KOBTHS

Crarti uis1 myOunikanii 6 ueocmomy (2pyonesomy) HOMEpi KypHaITy MpuiiMaroThes 10 15 nucronanai
BUXOJATH APYKOM 110 31 rpyaHs

Tepminu 3aKiHYCHHS TIPUHHATTS CTATEH A0 BIAMOBIIHUX HOMEPIB )KYPHAITY — OPI€EHTOBHI. Y 3B’ SI3KY
13 BEJIMKOIO KIIBKICTIO CTaTel y peJakiifHOMY MOPTQEei peAKoIeris MoXxe JOBIUIbHO 3MiHIOBATH Lii
TEPMiHH.

Tepminu 6uxo0y Homepis HCYPHALY i3 OPYKY — 00 KiHYsA KONCHO20 NAPHO2O MICAYSA — HEe3MIHHI.

Bumoru ao pykonwucis:

O6csr crateit: 10 — 30cTopiHOK (1 pO3paxyHKY CTOPiHOK BUKOPHCTOBYeThes mipudt Times New Roman,
Kerib 14, MKpSAKOBHI iHTEPBa — MOy TOPHUIA).

CrarTi npuiMaloThCsl yKPaiHCHKOIO, YEChKOI0, OJIBCHKOIO, aHTIIIHCHKOI0, HIMENIBKOIO, ()PaHIly3bKOI0 MOBAMH.

B crarri, sika nogaeTbes i myOTiKaLii B )KypHalli, 000B’ I3K0BO MalOTh OyTH BpaxoBaHi HACTYNMHi BHMOTH:
— mpi3BHIIE Ta iM’ g aBTOPA, Ha3Ba cTarTi, aHoTawist (06csirom 700-9003HaKiB) Ta KIFOYOBI CII0BA MOJAIOTHCS JBOMA
MOBaMH. MOBOIO CTaTTI Ta QHIIIINCHKOK MOBOIO;
— IIOBHI BiJIOMOCTI ITPO aBTOpa: 3BaHHS, CTYIICHI, T0caa, Miciie poOOTH TaKOXK MOJAI0ThCS MOBOIO CTATTi Ta
aHTIIHCHKOI0 MOBOIO;
— IIOCHJIaHHS Ha JDKEpea Ta JIITepaTypy poOJIAThCS TOCTOPIHKOBO Ta MOJAIOTHCS MOBOIO OPHTIHATIB, TOOTO HE
HEepeKIataloThCs Ta He TPAHCIITePYIOTHCS;
— 3BUYAWHUH CIUCOK JIITEpaTypy HANPHKIHII CTATTi He HOOAEMbC, ale 800HOUAC
— HaNPHKIHII CTaTTi 10JJATKOBO PO3MILIYETHCS CIIMCOK IIUTOBAHOI Ta BAKOPUCTAHOI Y CTATTi JIiTEpaTypH B
«IaTMHI30BAHOMY>» BHUIJIS/II: B HBOMY BCl KUPHJIMYHI JIITEPH TPAHCIITEPYIOTHCS JIATHHULICIO.

Biomiorpadiyni onucu aKepedn i JliTepaTypH y MOCWIAHHAX Ta CIUCKY JIITEpaTypy MaloTh OyTu oopMIIeHi
srigso 3 yronamu APA (American Psychological Associatiofuxue HaBegeHo 3pa3ku 0hOpPMICHHS
6ibmiorpadiuHuX IKEpel.

Limroctpauii go crareii (rpadika i MamroHkn) nmogarotsces y Gopmari TIFF a6o JPEG kokeH MaJIfOHOK B
okpeMoMmy (aiiii).

[Tpu miaroToBIi iMFOCTpAIliii CJIiJT MATH HA yBa3i, IO B )KypHAJi HE BAKOPHUCTOBYETHCS KOJIBOPOBHI JAPYK.

Pykonucw, ki He BiAMOBIAAIOTH IIMM TEXHIYHUM BUMOTaM, PEJIaKIlis HE PEECTPYE 1 HE PO3TIISIIA€E 3 METOIO
myOmiKarrii.

Anpecu 1Sl TUCTYBaHHS:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Odiuiiiaumii cair: http://eppdl13.cz
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3pa3ku opopmneHHn 6ibniorpadiuHoro onucy axxepen i nitepatypm 3rigHo 3 yrogamm
APA (American Psychological Association) nopisHaHo 3 AiCTY FOCT 7.1:2006:

3aranbHi MpaBMIIa: IOCTOPIHKOBI MOCHIAHHS HA JPKEpelia Ta JIITepaTypy HOAAI0TECS MOBOIO OpUTIHANIB, TOOTO He
MIepeKIIaaloThCs Ta He TPAHCIITEPYIOTHCS.

Micsiup neperisity Web-€TopiHku moJaeThcsi MOBOKO CTATTI.

[IuTaTy TaKOX MOAAIOTHCS MOBOIO CTaTTi.

1. IIpu mocuaaHHi Ha KHUATY LIJIKOM:

Bapa6au, FO.T"., JTaxosa, L., €scees, O.I1., Konichuk, B.I1., Kymnipenko, O.I'. [ra in.] (2012). Korcmumyyitina opucouxyis.
Xapkis: [Ipaso.

IMpu mocunanHi Ha cTOpiHKY 62:

Bapa6au, FO.T"., JTaxosa, L., €scees, O.I1., Konicuuk, B.I1., Kymnipenko, O.I'. [ra in.] (2012). Korcmumyyitina opucouxyis.
Xapkis: [IpaBo, 62.

[3rigro JICTY we Burasaano 6 tak: Koncruryuiiina ropucaukiis : miapydruk / FO. T'. Bapa6au, 1. I. Taxosa, O. I1. €Bcees, B.
I1. KomicHuk, O. I'. Kymnipenko; B.o. Hai. yu-T "IOpuz. akan. Ykpainu im. 5. Myaporo” ; 3a pen. 1O. I'. bapa6ai, A. O.
CeniBanoB. — Xapkis : [Ipaso, 2012. — 165&.]

T'uenc, O. (2005).YVempoenue obwecmesa: Ouepk meopuu cmpykmypayuu. 2-¢ u3a. Mocksa: Akagemudeckuii [IpoekT.

[3rigro ACTY ne Burmspano 6 tak: Iupuenc O. Yerpoenue obmectsa: Ouepk Teopun crpykrypauun / 3. TugeHe. — 2 u3z.
Mocksa: Akagemuueckuii ITpoekt, 2005]

O6oporos, FO.H. (pen.) (2011).06wemeopemuueckas opucnpyoenyus: yuebnwii kypc: yueouuk. Onecca: OeHikc.

[Brigro JACTY ue Burasgano 6 tak: O6oporos FO. H. OGuiereopernueckas OPUCIPYACHIHS: YUSOHBIH KypC : y4eOHHK /
10. H. O6oporos. —Onecca: @enike, 2011]

2. Anmvoup, T, TTaysmn [Ixx., Crpom K, Hanron, P. (2002).Cpasnumensnas norumonozus ce2oous. Mocksa: Acrekr Ipecc.

IMpu nocunanxi Ha cropinku 13-15:

Anmong, I, TTaysin k., Crpom K, dantos, P. (2002).Cpasnumenvras nonumonozus cecoons. Mocksa: Acniekt IIpecc, 13—
15.

[3rigro JICTY wne Burasaano 6 tak: Aamonp I'. CpaBHutenbHas noautonorus cerogns / I'. Anmonn, JTx. Iayasmr, K. Ctpom u
zp.; cokp. nep. ¢ anri. A. C. borganosckoro, JI. A. I'ankunoii; nox pexn. M. B. Unbuna, A. 10. Menssuins. —M. : Acnexr [Ipece,
2002. - 53%.]

Auicos, €.0., Boponosa, JI.K., Kagskanenko, C.T. ta in. (1998).dinancose npaso: nidpyunux. Xapkis: @ipma «KoHCYM>,
127.

[3rigro JICTY ne Burasigano 6 tak: Minancose npaso : nigpyuruk / €. O. Anicos, JI. K. Boporosa, C. T. KaabkaieHko Ta iH.
— Xapkis: ®ipma «Koncym», 1998. -C. 127.]

3. Ierpuwmy, O.B. (2000).IIpaBa nroaunu Sk GyHIaMEHTaNbHA LIHHICTH IIPABOBOI AEMOKPATHYHOI IEPIKABHOCTI. AKMyanvHi
npobaemu opmysanns npagosoi oepicasu 6 Yipaini: oo S04 piunuyi Koneenyii npo 3axucm npag aio0unu ma 0CHOGHUX c80000:
Marep. MixkHap. HayK.-TIpakT. koH(.: y 2 4. Xapkis, 35—48.

[3rigro JACTY ne Burasano 6 tak: Ierpumux O. B. Tpasa noqunu sk GyHAaMEHTaIbHA HIHHICTH IPABOBOI IEMOKPATHYHOT
nepxkasrocti / O. B. Ierpuuind // AkryanbHi npo6iemu GopMyBaHHS MpaBoBoi aepkaBu B YkpaiHi: g0 504 piunuii Konsenii
PO 3aXHUCT MPaB JIFOIMHU Ta OCHOBHUX CBOOO | MaTep. MikHap. HayK.-nipakT. KoH}. :y 2 4. —=X. : Hai. ropun. akan. Ykpainu im.
S1. Mynporo, 2000. -C. 35-48.]

4.Topobeus, K.B. (2012).4kciocghepa npasa ma ii komnonenmu: asroped. auc. Ha 3M00YTTS HAYK. CTYICHS KaHIl. FOPH/L.
Hayk: crert. 12.00.12 @inocodis mpasa». Oxeca.

[3rigro JICTY ne Burisaano 6 tak: opoGerp K. B. Akciocdepa mpapa ta ii KOMIIOHEHTH | aBToped. Juc. Ha 3100yTTs HayK.
CTyIeHs KaH. Iopus. Hayk : crer. 12.00.12 @inocodis npasa» /K. B. T'opobeus. —Opneca, 2012.]

5.Tap6y3o8B, B.H., [Torouy, A.I1. (2002).I'yGepuatop wirara: craryc u noianomouus. CLIIA. Kanaoa: Dxonomuka, homumuka,
kynomypa, 7,55—70. Brigao JICTY ue Burisigano 6 tak: ap6y3os B. H. T'y6eprarop mrara: cratyc u noixHomouws / B. H.
Tap6y308, A. I1. ITonosuu // CILIA. Kanaza : JKOHOMHUKE, MONUTHKE, KyibTypa. — 2002. Ne7. —C. 55-70.]

6. Mauxeiim, K. (1994) Juazcnos nawezo epemenu. Mocksa: Opucr. [3rigsao JICTVY ue Burisiaaso 6 Tak: Mauxeiim K.
Jluarso3 Haiero BpeMeHu: nep. ¢ HeM. u anri. / K. Manxeiim. —M. : FOpucr, 1994, — 70@.]

7. Rosenau, J. N. (2004). Governance. In T. JI&8in&d.),Global Governance. Critical Concepts in Politicai&we,1, (p.
405). London, New York.

[3rizno ACTY e surasaano 6 tak: Rosenau J. N. Governance /
J. N. Rosenau // Global Governance. Critical Condefd®litical Science ; ed. by T. J. Sinclair. -ndon : New York, 2004. — Vol.
1.—P.405]

8. [Tocunanus Ha TOM

CucTeMaTH4eCKUii CBOJI OCTaHOBIICHHH EkaTeprHOCIaBCKOro ryGepHCKoro 3eMckoro cobpanus. 1866-1913r. (1914).(T. 1.
1866-1889)Exarepunocnas: Tunorpadus rydbepackoro 3emcrsa, 334.

[Brizao ACTY wne Burmsimano 6 tak: CHCTEMAaTHYECKHI CBOJ MOCTAHOBICHUH EKaTepUHOCIABCKOTO I'yOEpHCKOrO 3€MCKOTO
cobpanust. 1866-1913r. —Exarepunocnas : Tunorpadus rydepuckoro 3emcrsa, 1914. —T. 1. 1866-1889 —C. 334.

9. 3akoHu Pociiickoi immepii (MaroTh 0COOIMBOCTI PEKBI3UTIB Y MOPIBHSAHHI 13 Cy4aCHUMH 3aKOHAMH):
6€3 MOCHIaHHS Ha CTaTTIO:

198



Beicouaiinie yrBepkaeHHoe O6uee ITosokeHHE O KPECThsiHAX, BBIMEANIMX M3 KpemocTHO# 3aBucumoctu (1861). [Hoanoe
cobpanue 3axkonoe Poccuiickou umnepuu I, T. 36,0mo. 1, Ne 36657.

[Brizro JICTY ne Burmspano 6 Tak: Bricouaiinne yrBepxiaennoe OOmiee ITonokeHHe O KPeCThsiHAX, BBIMICANIMX U3
KpenocTHO# 3aBucumoctr. 19 despans 1981r. //TIC3 II. —T. 36. —Otxa. 1. —Ne 36657.]

13 ITIOCMJIaHHSM Ha CTaTTIO 3aKOHY:

Beicouaiime yrBepxkaenHoe O6uiee ITonokeHne 0 KpecThsiHAX, BBIMICAIINX M3 KPEHOCTHO# 3aBucumoctH, cr. 27,11, m. 3.
(1861).11oanoe cobpanue 3axonos Poccuiickoti umnepuu I1, T. 36,0mo. 1, Ne 36660

[Brigro ACTY ue Burmsigano 6 tak: Beicouaiime yrBepskaeHHOe [lonoxeHne 0 ryGepHCKHX U YE3IHBIX MO KPECThSHCKHM
nenam yupesxaenusx. 19 despans 1861r. // TIC3 1. —Ne36660. — @.27,11, 1. 3.]

10.36ipku MatepianiB odiniiiHOro AiOBOACTBA.

Tlocmanoenenus V1 ouepednoco Examepunociasckoeo 2y6epHcKo2o 3emckoeo codpanus ¢ 28 okmsabpsa no 12 nosbps 1872
200a (1873).Exarepunocias: B tunorpaduu rybepHckoro npasiesus, 153-156.

[3rigro JACTY ue surasgano 6 tak: [Tocranosnerus VI oyepenroro EkatepuHOCIABCKOTO TYOEPHCKOTO 3eMCKOTO COOPaHHUS €
28 okTs10pst 1o 12 HosOpst 1872rona. —Exarepunocinas : B tunorpaguu ryéepHckoro npasienust, 1873, — C. 153—-156.]

11.Mpu opopmiaeHHi mocHIaHHS Ha MaTepiaM Web-caiiTiB OCHIaHHA BKIIIOYAE iM'sl aBTOpa CTOPIHKY, Ha3BY CTOPIHKH,
Hasey caumy (Habupaemoca kypcusom), aapecy caiity (URL), BuiseHy 3HakaMu <>, Ta, 32 MOXKIJIMBOCTI, JaTy OCTaHHBOT'O
Hepersiay caity (B Kpyriiux Jy)KKax) aBTOPOM [OCHJIAHHS:

Mownteckbe 1. 36pannbie npousBeneHus. O payxe 3aK0HOB. DnekmporHas 6ubnuomexa bOoKZ.ru.
<http://bookz.ru/authors/montesk_e-6arl_-lui/mofigd-montes01.html> (2013xcronax, 21).

Masnunoscebka, O. [llogo HaragpHUX MPOOIEM YIOCKOHAJICHHS MIirpaliiHol MOMiTHKY aepxkaBu. Ogiyiinull caim
Hayionanvrozo incmumymy cmpameziunux 0ocnioxcens npu Ipesudenmosi Yipainu. <niss.gov.ua> (2014pyneus 21).

12.TlocunanHs Ha 3aKOHO/ABUi aKTH Ta IPABOBi JOKYMEHTH:

Yroau:

International Covenant on Civil and Political Righ{edopted 16 December 1966, entered into force 88&M1976) 999
UNTS. 171 (ICCPR). <https://treaties.un.org/doc/Ruattion/UNTS/Volume%20999/volume-999-1-14668-Englpsli> (2013,
mcromna, 21)

Medicoynapoouwlit nakm o 2paxcoanckux u norumuyeckux npasax (npuast 16 nexabpst 1966roaa, Berynun B cuiny 23 MapTa
1976rona) 999C6opHuk norosopos OOH (MIITTIII). <http://www.un.org/ru/documents/decl_conv/corti@ms/pactpol.shtml>
(2013, mucronan, 21).

IIpu nocunanni Ha crarTio KonBenmii:

International Covenant on Civil and Political Righ{edopted 16 December 1966, entered into force 88&M1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/Bablication/UNTS/Volume%20999/volume-999-1-14668gksh. pdf>
(2013, mucronan, 21).

Pesomrowtist 2061 fxpanena 25 nmunast 2012poky) Pb OOH. <http://zakon4.rada.gov.ua/laws/show/995_k874 & Bucronan,
21).

JlBocTOpOHHi yroau:

Yeooa mixnc Kabinemom Minicmpie Yxpainu ma Ypsaoom Pociticoxoi @edepayii npo cnigpobimnuymeo 6 eany3i agiayiiino2o
nowyky i pamyeanns (Yrony 3arBepmxero ITocranoBoro KM Ne 1094gin 28.11.2012)f{puiinsita 28 mucronana 2012poky,
HaOpana ynHHOCTI 11t YKpaiau 18 motoro 2013poky). Ogiyiinuil sichux Yipainu, 29, 130.

Agreement Concerning the Sojourn of Refugees witkiMeaning of the Convention Relating to the Stati®efugees
(Geneva Convention of 28 July 1951 and Protocol Rejdb the Status of Refugees of 31 January 196@n(e — Austria)
(adopted 21 October 1974, entered into force 24 1RiF5) 985 UNTS 303.

Pexomenpanii COII:

MOT Pekomengarms Ne 195 O pasButuu JIFOJCKHUX PECYPCOB: 0Opa3oBaHue, MOArOTOBKA KaJpOB M HEMPEPBIBHOE 00YUCHHE)
(92 ceccust I'enepanbhoii konpeperuun MOT, 17 uronst 2004rona). Ogiyitinuii caiim Bepxosnoi Padu Ykpainu.
<http://zakon4.rada.gov.ua/laws/show/993_532> (20i8romasx, 21).

Joxymentu OOH

Jlexnapalys 0 MpeJOCTaBICHUH HEe3aBHCHMOCTH KOJIOHHAIIBHBIM cTpaHaM u Hapoaam, A OOH Pesommonust 1514 (XV) (14
nekabps 1960roqa)

UNGA Res 51/210 (17 December 1996) UN Doc A/RESZ30/
<http://www.un.org/documents/ga/res/51/a51r210.h(@&13,aucronan, 21).

JlokymMeHTH cyaiB

JoxkymenTn MixknapoaHoro cyay

Land, Island and Maritime Frontier Case (El Salvatittwnduras, Nicaragua intervening) (Application fortérvention)
[1990] ICJ Rep 92<http://www.icj-cij.org/docket/index.php?sum=390&tm=sh&p1=3&p2=3&case=75&k=0e&p3=5> (2013,
nmnens, 13).

Legal Consequences of the Construction of a \}allisory Opinion) 2004 <http://www.icj-
cij.org/icjiwww/idocket/imwp/imwpframe.htm> (2013umnens, 13).
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Case Concerning the Vienna Convention on Consular iReta{Germany v USARequest for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.

Cnpasu €CILIL:

(mo0 31 xkoBTHA 1998poKy)

Delta v. FrancgArticle 50), 30 January 1990, § 38, Series A 191-A

Allenet de Ribemont v. Franaterpretation), 7 August 1996, 8 JReports of Judgments and Decisid®96-Il|

Garnieri v. Italy, no. 22256/88, Commission decision of 18 May 198®¢ported

(3 1 aucronmana 1998poky)

IMocranoa Manatu €CILJI 3 nuTaHHs NPUAHATHOCTI CKapru 1s po3risay no cyti [Judgment on the merits delivered
by a Chamber]

Campbell v. Irelandno. 45678/98, § 24, ECHR 1999-II

IMoctanoBa Besukoi ITanatu €CILJI 3 nuTaHHS NPUIAHATHOCTI CKAapru Is po3risiay no cyti [Judgment on the merits
delivered by the Grand Chamber]

Campbell v. IrelandGC], no. 45678/98, § 24, ECHR 1999-I|

Pimenns Manatu €CIJI npo Bu3HaHHs ckapru npuitstHor [Decision on admissibility delivered by a Chamber]

Campbell v. Irelanddec.), no. 45678/98, ECHR 1999-I

Pimenns Benuxkoi Ianatu €CILI npo Bu3HaHHs ckapru npuiinsatHorw [Decision on admissibility delivered by the
Grand Chamber]

Campbell v. Irelanddec.) [GC], no. 45678/98, ECHR 1999-I|

IMocrTanosa IManatu €CILI mono nonepeanboro 3anepedyenns [Judgment on preliminary objections delivered by a
Chamber]

Campbell v. Irelandpreliminary objections), no. 45678/98, § 15, ECHRI-9

IMocranosa Magatu €CILJI 3 nuTaHHs NP BUILIATY cpaBeInBoi komneHcauii [Judgment on just satisfaction
delivered by a Chamber]

Campbell v. Irelandjust satisfaction), no. 45678/98, § 15, ECHR 1999-I|

CynoBi pillleHHs1 OKpeMHX KpaiH:

Heno o nposepke KOHCIMUMYYUOHHOCIU NOLOMICeRUTE Yacmu nepeoti cmamvu 237 Y20n06H0-npoyeccyanso2o kodekca
Poccuiickoii @edepayuu 6 ceasu ¢ acanoboii epaxcoanuna Pecnyonuxu Y3o0exucman B.T. I'adaesa u 3anpocom Kypeanckozo
obaacmuozo cyoa (nocranosnerue), Ne 1611, KC P® 2013. <http://www.consultant.ru/document/cons_d@sV 148711/> (2013,
JMIeHs, 13).

Cnpasa 3a koncmumyyitinum nooanuam Bepxosnozo Cyoy Vkpainu wooo eionogionocmi Koncmumyyii' Yepainu
(konemumyyitinocmi) emameni 103, 109, 131, 132, 135, 136, 13@nyuxmy 1 nyuxmy 2 po3oiny Xl «lIpuxinyesi nonosxcennus,
abzayy wemeepmozo nynkmy 3, abzayy vemeepmozo nynkmy 5 po3oiny Xl «llepexioni nonosicenns» 3axony Vrpainu «llpo
cyooyempii | cmamyc cyodie», Ne 1-1/2013 KCVY 2013.

3aKoHH Ta iHINI 3AKOHOJABYi AKTH TOLLO.

3aron npo suxonague nposadcenns 1999 Bepxosua Pana Ykpaiun). Ogiyiinuil éicnux Ykpainu, 19, 194,

3axon npo euxkonasue nposadcenns 1999 Bepxosua Pana Ypaiun). Ogiyiinuil catim Bepxosnoi Paou Ykpainu.
<http://zakonl.rada.gov.ua/laws/show/606-14> (2@k8ronan, 21).

Lusinenuii kooexc 2003 Bepxosna Pana Ykpaiun). Ogiyitinuil caiim Bepxosnoi Paou Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/pag@823,mucronan, 21).

Posnopsioocenns npo cxeanennss Konyenyii cnpusinis op2anamu UKOHAGUOI 61a0U PO36UMKY SPOMAOAHCLKO20 CYCNINbCMEd
2007 Kabiner MinictpiB Ykpaiuu). Ogiyitinuii sichux Yxpainu, 89, 89.

IMocui1aHHA HA CTATTIO KOJAEKCY, 3aKOHY, KOHCTHTYUII TOLIO

LusinbHuii kodekc, ct. 56,111. 6 (2003) BepxosHa Pana Ykpaiun). Ogiyiinuii catim Bepxosnoi Padu Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/pag@923,mucronan, 21)

200



Zveme vas k @asti v ¢asopise!

EVROPSKY POLITICKY A PRAVNI DISKURZ

Casopis vychazi Sestkratre.

Clanky pro zvéejréni v prvnim (tUnor) dilu ¢asopisu jsouifjimany do dne 15. ledna a musi byt
publikované do dne 28. Unora.

Clanky pro zvéejréni vdruhém (duben)dilu ¢asopisu jsouifjimany do dne 15.#ezna a musi byt
publikované do dne 30. dubna.

Clanky pro zvéejréni vtietim (€erven)dilu ¢asopisu jsouifjiimany do dne 15. kina a musi byt
publikované do dne 3Qervna.

Clanky pro zvéejréni veétvrtém (srpen) dilu ¢asopisu jsouifjimany do dne 15%ervence a musi
byt publikované do dne 31. srpna.

Clanky pro zvéejréni v patém @ijen) dilu ¢asopisu jsouifjimany do dne 15. ¥& a musi byt
publikované do dne 3ijna.

Clanky pro zvéejréni v 3estém (prosinecililu ¢asopisu jsouifjimany do dne 15. listopada a musi
byt publikované do dne 31. prosince.

Pozadavky k rukopisim:
Objem - 10 - 30 stranek.
Jazykelanki —c¢esky, ukrajinsky, angitina, francouzstina,amcina.

U ¢lanki podavanych v libovolném jazyce, nezhytn anglitiné musi byt uvedeno :

Anotace objemem 700-900 zrighhazewlanku a Upln& informace o autorovi: jménoigmpeni, titul,
akademicky titul, pracovni funkce, postaveni, &stmani.

Poznamky podarou — na kazdé strance.

Odkazy na zdroje na kondénku - volitelny.

Bibliografické popisy zdrdj a odkazy by rly byt poskytované na zaklacorem APA (American
Psychological Association).

llustrace kélankim (grafické a vykresy) musi byt uvedeny ve formatu

TIFF nebo JPEG (kaZzda postava v samostatném sddb&wmentu).

VSimngte si, prosime,ipzpracovani ilustraci Ze dasopisu neni pouzit barevny tisk.

Rukopisy které nesfliji tyto technické pozadavky redak kolégie neregistruje a nebude probiraiedam
tisku a zvéejreni.

Adresa pro korespondenci:
E-mail: eppd13@gmail.com

ediskurs@gmail.com

Web: http://eppd13.cz
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Vzorec bibliografického popisu zdroju a literatury v rdmci dohod APA (American Psychological
Association) ve srovnani s ACTY FOCT 7.1:2006 (Stdtni Rada ze standartizace a metrologie
Ukrajiny):

VSeobecné pravidlo: odkazy na originalné zdrojéeadturu jsou fedloZené v fivodnim jazyce, t.je. nenigloZeny a ne
piepsany.

Mésic gecténi web-stranky je uvedén v jazyce sepséanhku.
Citaty z jazykovych verzi zahramiich, pokud jsou k dispozici, obsahuje také jazykaiwodnic¢lanek.

1. Kdyz se odkazuje na celé knihu jako celek:

Kelsen, H. (2009)General Theory of Law and Statéarvard: Harvard University Press.

[Podle ICTY to bude mit dalSi podobu: Kelsen, H. General ThebLaw and State / H. Kelsen. — Harvard : Hagdvar
University Press, 2009. — 516 p.]

Kdyz se odkazuje na stranku 17:
Kelsen, H. (2009)General Theory of Law and Statéarvard: Harvard University Press, 17.

2. Kdyz se odkazuje na celé knihu jako celek:
Anmong, I, TTaysin k., Crpom K, danton P. (2002).Cpasuumensvuas noaumonoeus cecoous. Mocksa: Acnekt IIpecc.

Kdyz se odkazuje na stranky 13-15:
Anmong, I, TTaysin k., Crpom K, danton P. (2002).Cpasuumensvuas norumonoeus cecoous. Mocksa: Acnekt Ilpece, 13—
15.

[Podle ICTY to bude mit dalSi podobuAnmona I'. CpaBautensras nomuronorust ceroqus / T'. Anmonn, JIx. [Tayamr, K.
Ctpom u zp.; cokp. nep. ¢ anri. A. C. bornanosckoro, JI. A. INankunoif; nox pen. M. B. Unbuna, A. 10. MensBuia. —M. : Acriekt
IMpecc, 2002. — 53¢.]

3. Giumelli, F. (2013). How EU sanctions work: awarrative Chaillot Papers, 129.
[Podle ICTY to bude mit dalsi podobu: Giumelli, F. How EU g#@nts work: a new narrative / F. Giumelli // ChailPapers.
—2013. - P.129]

4. Manxeiim, K. (1994),/Juaznos nawezo epemenu. Mocksa: IOpuct. [PodleICTY to bude mit dalSi podobwManxeiim K.
Jluarsos Haiero BpeMeHu: nep. ¢ Hem. u anri. / K. Manxeiim. —M. : FOpucr, 1994. — 70@.]

5. Nigro, F., Nigro, L. (1970Modern Public AdministratiolNew York: Harper and Row. [PodIECTY to bude mit dalSi
podobu: Nigro F. Modern Public Administration /Nigro, L. Nigro. — New York : Harper and Row, 1970490 p.]

6. Rosenau, J. N. (2004). Governance. In T. JI8ir(&d.),Global Governance. Critical Concepts in Politicai&we,1, (p.
405). London, New York. [Pod|gCTY to bude mit dal$i podobu: Rosenau J. N. Governahdd. Rosenau // Global Governance.
Critical Concepts in Political Science ; ed. by TSihclair. — London : New York, 2004. — Vol. 1P-405.]

7.KdyZ se uvadi odkazy na webové straniploZzka musi obsahovat jméno autora té stratikyini stranku énebo jeji
nazey, nazev webu (uvedeny kurzivou), webovou ad(etL) zvyrazrénou znaky <>, a také, pokud je to mozné, datudy, k
naposledy byla webova stranka aktualizjvana (odéch) autorem odkazu:

EU Creating Court for Kosovo War CrimésPOCH Times<http://www.theepochtimes.com/n3/601421-eu-creptiourt-for-
kosovo-war-crimes/>

Mownteckbe I1I. U36pannbie npousBeneHus. O gayxe 3aK0HOB. Dnekmponnas oubnuomexa bookZ.ru.
<http://bookz.ru/authors/montesk_e-6arl_-lui/mofid¢s-montes01.html> (21. listopadu 2013).

8. Odkazy na pravni gredpisy a pravni dokumenty:

Dohody:

International Covenant on Civil and Political Righ{adopted 16 December 1966, entered into force a&M1976) 999
UNTS 171 (ICCPR). <https://treaties.un.org/doc/Pwiac/UNTS/Volume%20999/volume-999-1-14668-EnglEtf> (21.
listopadu 2013);

Medicoynapoouwlii nakm o 2pasxcoanckux u norumuyeckux npasax (npuast 16 nexabpst 1966roaa, Berymnui B cuiny 23 MapTa
1976rona) 999C60opHuK norosopos OOH (MIIT'TIII). <http://www.un.org/ru/documents/decl_conv/corti@ms/pactpol.shtml>
(21. listopadu 2013).
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Kdyz se odkazuje naflanek Umluvy (Konvence):

International Covenant on Civil and Political Righ{adopted 16 December 1966, entered into force a&M1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/Boblication/UNTS/Volume%20999/volume-999-1-14668gksh.pdf> (21.
listopadu 2013).

Pesomrowtist 2061 fxpanena 25munus 2012poky) Pb OOH. <http://zakon4.rada.gov.ua/laws/show/995_k87> [{8opadu
2013).

Dvoustranné dohody:

(Dohoda mezi Vladou Ukrajiny a Vladou Ruské federa spolupraci v oblasti hledani v letectvi ehzarni. (Dohoda je
schvélena usnesenim Kabinerz Ministdkrajiny Ne 1094 ode dne 28.11.2012) (j@jaté dne 28. listopadu 2012, vstoupila v
platnost pro Ukrajinu 18-ho Unora 2018)piyitinuii sicnux Yrpainu, 29, 130. )

Agreement Concerning the Sojourn of Refugees witkiMeaning of the Convention Relating to the Stati®efugees
(Geneva Convention of 28 July 1951 and Protocol Rejdb the Status of Refugees of 3anuary 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 1RIr5) 985 UNTS 303.

Doporuéeni COII (Sluzba usppadani dopravy.

MOT Pekomenparms Ne 195 O pa3Butuu JIFOICKUX PECYPCOB: 0Opa3oBaHue, MOArOTOBKA KaJpOB M HENPEPBIBHOE 00YUCHHE)
(92 ceccust T'enepanbhoii koupeperun MOT, 17 uronst 2004rona). Ogiyitinuii caiim Bepxosnoi Padu Yxpainu.
<http://zakon4.rada.gov.ua/laws/show/993_532> (20i8romasx, 21).

MOT Pekomenarms Ne 195 O pa3Butu JIroJCKUX PECYpcoB: 00pa3oBaHKe, IIOArOTOBKA KaJpOB H HENPEPHIBHOE 00yUCHHE)
(92 ceccust T'enepanproit koudepentmu MOT, 17 utonst 2004rona). Oficidlni webova stranka Nejvyssi rady Ukrajiny
<http://zakon4.rada.gov.ua/laws/show/993_532> I{&thpadu 2013).

Dokumenty OSN:

Jlexnapalys 0 MpeJOCTaBICHUH HE3aBUCHMOCTH KOJIOHHAIIBHBIM cTpaHaM u Hapoaam, A OOH Pesomouust 1514 (XV) (14
nekabpst 1960rona)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES?30/
<http://www.un.org/documents/ga/res/51/a51r210.h{2t: listopadu 2013)

Dokumenty soudi

Dokumenty Mezinarodniho soudu:

Land, Island and Maritime Frontier Case (El Salvadttonduras, Nicaragua intervening) (Application fotérvention)
[1990] ICJ Rep 9Xhttp://www.icj-cij.org/docket/index.php?sum=3908tm=sh&p1=3&p2=3&case=75&k=0e&p3=5> (13.
cervence 2013).

Legal Consequences of the Construction of a \}al/isory Opinion) 2004 <http://www.icj-
cij.org/icjiwww/idocket/imwp/imwpframe.htm> (13ervence 2013).

Case Concerning the Vienna Convention on Consular iReta{Germany v USARequest for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.

Soudni usneseni jednotlivych zemi:

Cnpasa 3a koncmumyyiiinum nooanuam Bepxosnozo Cydy Yrpainu wooo sionosionocmi Koncmumyyii Ykpainu
(koncmumyyitinocmi) cmameni 103, 109, 131, 132, 135, 136, 13@nyuxmy 1 nyuxmy 2 po3oiny Xl «lIpukinyesi nonoicenns»,
abzayy wemeepmozo nynkmy 3, absayy vemeepmozo nyukmy 5 posoiny Xl «llepexioni nonosicennsa» 3axony Vepainu «lIpo
cyooyempii | cmamyc cyodie», Ne 1-1/2013 KCVY 2013.

Zakony a jiné pravni ukony etc.

3axon npo suxkonasue nposadcenns 1999 Bepxosua Pana Ykpaiun). O¢iyiinuil éicnux Ykpainu, 19, 194,

3axon npo euxkonasue nposadacenns 1999 Bepxosua Pana Ykpaiun). Ogiyiinuil catim Bepxosnoi Paou Ykpainu.
<http://zakonl.rada.gov.ua/laws/show/606-14> (Biopadu 2013).

Lusinonuii kodexc 2003 BepxoBHa Pana Ykpaiun). Ogiyiinuii caiim Bepxosnoi Padu Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/pad@d>listopadu 2013).

Posnopsoocenns npo cxeanennss Konyenyii cnpusinis opeanamu UKOHAGUOI 61a0U PO3GUMKY SPOMAOAHCLKO20 CYCNINbCMEd
2007 Kabiner MinictpiB Ykpaiuu). Ogiyitinuii sichux Yxpainu, 89, 89.

Odkaz na¢lanek zakoniku, zakona, Konstituce, atd.

Lusinenuii kodekc, ct. 56,11, 6 (2003) Bepxosna Pana Ykpaiuu). Ogiyitinuii catim Bepxosnoi Paou Ykpainu. <
http://zakon2.rada.gov.ua/laws/show/435-15/pag@3>l{stopadu 2013).
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Samples of bibliography formatting in accordance with the APA (American Psychological
Association) Agreements in comparison to State Standard of Russia and Ukraine 7.1:2006:

1. For reference to a book as a whole:

Bapa6au, FO.I'., Taxoa, L., €scees, O.I1., Konicuuk, B.IL., Kymnipenko, O.I'. [ta in.] (2012). Koncmumyyiiina ropucouxyis.
Xapkis: IIpago.

For reference to page 62:

bapa6au, 10.I'., [Taxosa, L., €scees, O.I1., Konicauk, B.IT., Kymnipenko, O.I'. [ta in.] (2012). Koncmumyyiiina ropucouxyis.
Xapkis: [Ipaso, 62.

[Reference according to the State StandBrgicrurymiiina ropucaukuis : nigpyusuk / FO. T'. Bapabaui, 1. 1. {axosa, O. IL.
€Bcees, B. I1. Konicauk, O. I'. Kymaipenko; B.o. Ham. yu-T "FOpun. akan. Yxpainu iMm. S. Mynporo" ; 3a pen. FO. I'. Bapa6amr, A.
O. CeniBanos. — Xapkis : IIpaso, 2012.— 16%.]

Tumenc, O. (2005).Vempoenue obwecmsa: Ouepk meopuu cmpykmypayuu. 2-¢ u3a. Mocksa: Akagemudeckuii [Ipoekr.

[Reference according to the State StandBnginerc D. Yerpoenune obuiectsa: Ouepk Teopun crpykryparmu / D. Tuaeuc. — 2-
e u3. Mocksa: Akagemuueckuii [Tpoekt, 2005]

O6Goporos, FO.H. (pen.) (2011).06wemeopemuueckas opucnpydenyus: yueouwiii kypc: yuaeonuk. Onecca: OeHikc.

[Reference according to the State Stand@fiiporos 0. H. O6uiereoperrueckast FOpUCIPYICHIUS: yIeOHbIH KypC | y4eOHUK
/ 1O. H. O6oporos. —Opnecca: ®enike, 2011]

2. For reference to a book as a whole:

Anmvonp, T, Tayamn [Ix., Crpom K, Janrou P. (2002).Cpasnumenvras nonumonozus ce2odnsi. Mocksa: Acrmexr Ipecc.

For reference to pages 13-15:

Anmvonp, T., TTaysmn [Ix., Crpom K, Hanron P. (2002).Cpasnumenvhas norumono2us cezoous. Mocksa: Acnekr Ilpece, 13—
15.

[Reference according to the State Standavdionn I'. CpapuurensHas nomurosiorust cerognst / I'. Anmonn, k. Tayamr, K.
CtpoMm u Ap.; cokp. nep. ¢ auri. A. C. borganosckoro, JI. A. I'ankunolt; nox pexn. M. B. Wnbuna, A. FO. MensBuiist. — M. :
Acrnekr Ipecc, 2002. — 53%.]

Auicos, €.0., Boponosa, JLK., Kagpkanenko, C.T. ta in. (1998).®inancose npaso: niopyunux. Xapkis: @ipma «KoHcym»,
127.

[Reference according to the State Stand@idancose npaso : miapyunuk / €. O. Anicos, JI. K. Boponoga, C. T. KaabkaieHko
Ta iH. — XapkiB: @ipma «Koncym», 1998. -C. 127.]

3. T'apOy3o8B, B.H., [Tonosuy, A.II. (2002).I'y6epHarop mrara: cratyc u nonaomouus CIIA. Kanaoa: Dxonomuka, nonumuxa,
xkymemypa, 7,55—70. [Reference according to the State Standlapéysos B. H. ['ybepuatop mirara: craryc u noasomouns / B. H.
TapOy308, A. I1. ITonosuu // CIITA. Kanana : DkOHOMHKA, MONUTHKA, KynbTypa. — 2002. Ne7. —C. 55-70.]

4. Tlerpuiuus, O.B. (2000).I1pasa a0y K GpyHAAMEHTAIbHA LIHHICTH NPABOBOI IEMOKPATHYHOI ACPIKABHOCTI. AKmydibHi
npobaemu opmysanns npagosoi oepicasu 6 Yipaini: oo S04 piunuyi Koneenyii npo 3axucm npag ai00unu ma 0CHOGHUX c80000:
Mmarep. MixkHap. HayK.-npakT. koud.: y 2 4. Xapkis, 35-48.

[Reference according to the State StandBedpuunn O. B. [pasa soquHu sk GyHIaMEHTaIbHA HiHHICTH IPABOBOI
neMokpatiyHoi aepxkasrocti / O. B. Terpuiuus // AkryanbHi mpo6iemu GopMyBaHHS MpaBoBoi AepkaBu B Ykpaini: go 504
piunnii KoHBeHIIT Mpo 3aXMCT MpaB JIIOJHHU Ta OCHOBHUX CBOOO/ | MaTep. MikHap. HayK.-pakT. kKoH}. |y 2 4. —=X. : Hau. topun.
akaz. Ykpainu iMm. SI. Mynporo, 2000. -C. 35-48.]

5.Topo6ews, K.B. (2012).4kciocdhepa npasa ma ii komnornenmu: aBroped. uc. Ha 3100yTTs HAyK. CTYIICHS KaH[I. FOPUI.
Hayk: crent. 12.00.12 @inocodis mpasa». Oxeca.

[Reference according to the State StandBsgo6ers K. B. Akciochepa npasa ta ii KOMIOHEHTH : aBToped. AUC. Ha 3100yTTs
HayK. CTYNCHS KaH. Fopuj. Hayk : crer. 12.00.12 @inocodis mpasa» / K. B. Topobeus. —Oxeca, 2012.]

6. Mauxeiim, K. (1994) Juazcnos nawezo spemenu. Mocksa: IOpucr. [Reference according to the State Standsfrdixeiim K.
Jluarsos Haiero BpeMeHu: nep. ¢ Hem. u anri. / K. Manxeiim. —M. : FOpucr, 1994. — 70@.]

7. Rosenau, J. N. (2004). Governance. In T. JI&8in&d.),Global Governance. Critical Concepts in Politicai&we,1, (p.
405). London, New York.

[Reference according to the State Standard: RoskmduGovernance /
J. N. Rosenau // Global Governance. Critical Condefd®litical Science ; ed. by T. J. Sinclair. -ndon : New York, 2004. — Vol.
1. - P.405]

8. For reference to a volume:

CucTeMaTH4eCKUi CBOJI OCTaHOBIICHHH EkaTeprHOCIaBCKOro IryGepHCKOro 3eMckoro cobpanus. 1866-1913r. (1914).(T. 1.
1866-1889)Exarepunocnas: Tunorpadus rydbepackoro 3emcrsa, 334.

[Reference according to the State Standaidcremarnueckuii cBOA NMOCTaHOBICHMH EKaTeprHOCIABCKOrO I'yGEpHCKOTo
3eMckoro cobpanusi. 1866-1913t. — Exarepunocnas : Tunorpagus rydepackoro 3emcrsa, 1914. -T. 1. 1866-1889 —C. 334.

9. Laws of the Russian empire (have features ofisselements in comparing to the modern laws):

without reference to the article:

Beicouaiinie yrBepkaeHHoe O6uiee [TosokeHHE O KPECThsIHAX, BBIMEANIMX M3 KpemocTHO# 3aBucumoctu (1861). [Hoanoe
cobpanue 3axonos Poccuiickou umnepuu I1, T. 36,0mo. 1,Ne 36657.
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[Reference according to the State StandBudcouaiime yreepxkaeHnoe O6uiee [TosokeHHe O KPeCThsIHAX, BBIMICAIINX U3
KpernocTHOH 3aBucumoctd. 19 pespanst 1861r. //TIC3 II. —T. 36. —Otxa. 1. —Ne 36657.]

with the reference to an article of the Law:

Beicouwaiime yrepxkaenHoe O6miee [TonoskeHne o KpecThsiHAX, BBIMIEAININX M3 KPEHNOCTHOH 3aBucumoctH, cr. 27,11, m. 3.
(1861).IToanoe cobpanue 3axonos Poccuiickoti umnepuu I1, T. 36,0mo. 1, Ne 36660

[Reference according to the State StandaBdicouaiimie yrBepxkaeHHoe I[lojoKeHHE O TYOEpHCKHX W YE3[HBIX IO
KPECThSIHCKUM JieIaM yupexaenusix. 19 despans 1861r. // TIC3 II. —Ne36660.]

10. Collections of materials of official office war

Tlocmanoenenus V1 ouepednoco Examepunociasckoeo 2yb6epHcKoeo 3emckoeo codpanus ¢ 28 okmsabpsa no 12 nosbps 1872
200a (1873).ExarepuHocias: B tunorpaduu rybepHckoro npasiesus, 153-156.

[Reference according to the State Stand&@fetranonenus VIl ouepennoro ExareprHOCIaBCKOrO I'yOEpHCKOrO 3eMCKOTIO
cobpanus ¢ 28 okta0ps mo 12 Host6pst 1872roma. — Exatepunocnas : B tunorpadun rybepuckoro mpasnenus, 1873, — C. 153—
156.]

11. For referring to materials of websites, a mfiee includes name of the author, the title of vaglegthe title of website (in
italics), the address of website (URL) given in symbols &g possibly the date of last visit to websitpanentheses:

Monteckbe  III.  M30pannbie  mpomsBeneHus. O  jgyxe  3aKOHOB.  Diekmpounas — oubnuomexa  DOOKZ.ru.
<http://bookz.ru/authors/montesk_e-6arl_-lui/mofigd-montes01.html> (2013, November, 21)

MammHoBcbka, O. Illomo HaragpHEX mIpoOJIeM YIOCKOHAIEHHS MirpamniiiHoi nonituku nepxkaBu. Oiyitinuii  caum
HayionanvHozo incmumymy cmpameziynux 0ocnioxcens npu Ipesudenmosi Vipainu. <niss.gov.ua> (2014pynens 21).

12. References to legislative acts and legal doctsnen

Treaties

International Covenant on Civil and Political Rightadopted 16 December 1966, entered into force 28MMa976) 999
UNTS 171 (ICCPR). <https://treaties.un.org/doc/Paian/UNTS/Volume%20999/volume-999-I-14668-Englstf> (2013,
November, 21)

MeoicoynapoOHnvlii nakm o epascoanckux u noaumuyeckux npaeax (npuHst 16 nexabps 1966rona, Berynui B cuiny 23 Mapta
1976 rona) 999 Coopuuk norosopos OOH (MIIITIII). <http://www.un.org/ru/documents/decl_conv/corni@ms/pactpol.shtml>
(2013, November, 21)

For reference to an article in a Convention:

International Covenant on Civil and Political Rightadopted 16 December 1966, entered into force 28MMa976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doblieation/UNTS/Volume%20999/volume-999-1-14668-Hisiy.pdf>
(2013,H0516p5B, 21)

Pesomonist 2061 xsanena 25 mumus 2012 poxky) PB OOH. <http://zakon4.rada.gov.ua/laws/show/995_k87>180
November, 21)

Bilateral Treaties:

Yeooa mixc Kabinemom Minicmpie Ykpainu ma Ypsaoom Pociiicokoi @edepayii npo cnigpobimnuymeo 6 2anysi agiayitinoco
nowyky i pamyeanuns (Yromy 3areepmxeno IlocranoBoro KM Ne 1094 sig 28.11.2012) fpuiinsita 28 nucronana 2012 poky,
HaOpana ynHHOCTI 1uist YKpaiau 18 mororo 2013poky). Ogiyiinuil éicnux Yipainu, 29, 130.

Agreement Concerning the Sojourn of Refugees witténMeaning of the Convention Relating to the StafuRefugees
(Geneva Convention of 28 July 1951 and Protocol Relab the Status of Refugees of 31 January 196/@n¢e — Austria)
(adopted 21 October 1974, entered into force 24 1RIr5) 985 UNTS 303.

ILO Recommendations:

MOT Pekomenpamust Ne 195 (O pasButuu JIIOICKUX pecypcoB: 00pa3oBaHne, MOArOTOBKA KaIpOB U HENpepbiBHOE 00yueHue) (92
ceccust Denepanbhoit  koHGepenumn MOT, 17 wrons 2004 roma). Ogpiyitinuii  caiim  Bepxosnoi Padu  Vipainu.
<http://zakon4.rada.gov.ua/laws/show/993_532> (20t&ember, 21).

UN Documents

Jlexnaparysi 0 IPEIOCTaBICHHN HE3aBUCHMOCTH KOJIOHUHAJBHBIM cTpaHaM u HaponaMm, A OOH Pesomouus 1514 (XV) (14
nekabpst 1960rona)

UNGA Res 51/210 (17 December 1996) UN Doc A/RESIB0/ <http://www.un.org/documents/ga/res/51/a51rath>
(2013, November, 21)

Judicial Documents

ICJ Documents

Land, Island and Maritime Frontier Case (El Salvatttwnduras, Nicaragua intervening) (Application fomtérvention)
[1990] ICJ Rep 92<http://www.icj-cij.org/docket/index.php?sum=390&aesh&pl=3&p2=3&case=75&k=0e&p3=5(2013,
July, 21).

Legal Consequences of the Construction of a WalAdvisory Opinion) 2004. <http://www.icj-
cij.org/icjiwww/idocket/imwp/imwpframe.htm> (2013uly, 21).

Case Concerning the Vienna Convention on ConsulartiBeta(Germany v USARequest for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.
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ECHR Cases:

(before Oct. 31 1998)

Delta v. FrancgArticle 50), 30 January 1990, § 38, Series A 191-A

Allenet de Ribemont v. Franaterpretation), 7 August 1996, 8 Reports of Judgments and Decisid®96-Il|

Garnieri v. Italy, no. 22256/88, Commission decision of 18 May 138%eported

(beginning November 1, 1998)

Campbell v. Irelandno. 45678/98, § 24, ECHR 1999-

Campbell v. IrelandGC], no. 45678/98, § 24, ECHR 1999-I|

Campbell v. Irelanddec.), no. 45678/98, ECHR 1999-I

Campbell v. Irelanddec.) [GC], no. 45678/98, ECHR 1999-I|

Campbell v. Irelandpreliminary objections), no. 45678/98, § 15, ECHRI-9

Campbell v. Irelandjust satisfaction), no. 45678/98, § 15, ECHR 1999-I|

Judgements of National Courts:

Meno o npoeepke KOHCMUMYYUOHHOCMU NONONCeHUti Yacmu nepeoti cmamvu 237 Yeonoeno-npoyeccyanvbHozo kodekca
Poccuiickoii @edepayuu 6 cesazu ¢ gcanoboii epaxcoanuna Pecnybnuxu Yzbexucman B.T. I'adaesa u 3anpocom Kypeanckozo
obnacmuozo cyoa (nocranosienue), Ne 16-[1, KC P® 2013. <http://www.consultant.ru/document/cons_d#dV 148711/>
(2013, November, 12).

Cnpasa 3a xoncmumyyiiinum nooamuam Bepxosnoeo Cyody Vxpainu wooo eionosionocmi Koncmumyyii  Yxpainu
(konemumyyitinocmi) cmameni 103, 109, 131, 132, 135, 136, 1379nynxmy 1 nynkmy 2 po3oiny X «llpuxinyesi nonosicenns,
absayy uemeepmoeo nynkmy 3, absayy wemeepmoeo nynkmy 5 posoiny Xl «llepexioni nonodcennus» 3axony Yrpainu «lIpo
cyooyempii i cmamyc cyodie», Ne 1-1/2013 KCVY 2013.

Laws and so forth

3axon npo suxkonasue nposadcenns 1999 Bepxosua Pana Ypaiun). Oiyiinuil éicnux Ykpainu, 19, 194,

3akon npo euxonasue nposadicenns 1999 Bepxosna Pama VYkpainw). Ogpiyitinuil caiim Bepxosnoi Paou Vkpainu.
<http://zakonl.rada.gov.ua/laws/show/606-14> (20dBsember, 21).

Husinenuii  kodexc 2003  Bepxosna Pama  Vkpaiuw).  Ocpiyitinuti  caim  Bepxosnoi  Padu  Vkpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/pad@b23, November, 21).

Posnopsoocennss npo cxeanenns Konyenyii cnpusHhs opeanamu 6UKOHABYOI 61A0U PO3EUNIKY SPOMAOSIHCOKO20 CYCNiIbCmed
2007 Kabiner MinictpiB Ykpaiuu). Ogiyitinuii sichux Yxpainu, 89, 89.

Reference to an article in a Code, Law, Constitutionetc.

Husinenuii kodexkc, cr. 56, rn. 6 (2003) Bepxosua Pama VYkpaiuwm). Oiyitinui caiim Bepxosnoi Padu Vkpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/pag@b23, November, 21)
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