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Svitlana Andreichenko, PhD in Law

VIOLATION OF INTERNATIONAL
LEGAL OBLIGATION TO PROTECT

AS THE BASIS OF INTERNATIONAL
RESPONSIBILITY OF STATES FOR THE
CONDUCT OF PRIVATE INDIVIDUALS

In this article considered a concept of international legal obligation to protect
for justification the state’s responsibility for the actions of individuals that
violate recognized by international law values with the absence of connection
between the conduct of these individuals and the state. International human
rights law clearly affirms that states have a responsibility to respect, to protect
and to promote human rights. This responsibility exists not only when the
state directly commits a human rights violation, but also when the state fails
to protect there rights under their jurisdiction from such violations.

Nowadays, the threat of international law may come not only from
public but also from private entities. Taking into account the existence
of a certain instrument in international law to direct bring individuals to
international responsibility, we can say that these opportunities is not
enough for effective protection of international legal values. That is why
the question on which extent the states can and should take responsibility
for the actions of individuals is becoming more acutely '.

Traditionally, there are the rule in international law according to which
states are responsible only for their own actions. Already Hugo Grotius
in his work “De jure belli ac pacis” and also Emer de Vattel on this basis
followed the view that the actions of the states and individuals should
be divided. The state cannot be accused of any omission or improper
behavior of its subjects 2.

The principle according to which the state is not responsible for any
acts committed by individuals also recognized at the level of customary
international law.

International Law Commission in commentaries to the Draft Articles
on Responsibility of States for Internationally Wrongful Acts 2001 noted:

! Seibert-Fohr, A. (2013). Die volkerrechtliche Verantwortung des Staats fur das
Handeln von Privaten: Bedarf nach Neuorientierung? Zeitschrift fiir ausldndisches
offentliches Recht und Vélkerrecht, 73, 37.

2 Seibert-Fohr, A. (2013). Die volkerrechtliche Verantwortung des Staats fur das
Handeln von Privaten: Bedarf nach Neuorientierung? Zeitschrift fiir ausldndisches
offentliches Recht und Vélkerrecht, 73, 40.
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«In theory, the conduct of all human beings, corporations or collectivi-
ties linked to the State by nationality, habitual residence or incorporation
might be attributed to the State, whether or not they have any connection
to the Government. In international law, such an approach is avoided,
both with a view to limiting responsibility to conduct which engages
the State as an organization, and also so as to recognize the autonomy
of persons acting on their own account and not at the instigation of a
public authority. Thus, the general rule is that the only conduct attributed
to the State at the international level is that of its organs of government,
or of others who have acted under the direction, instigation or control of
those organs, i.e. as agents of the State» '. As a result, in case of “purely”
private actions, incriminating someone’s behavior to state in general un-
derstanding, of course, is excluded.

The issue of international responsibility of states for the actions of
individuals was paid a lot of attention in foreign legal science, but those
problems are not explored in the doctrine of Ukrainian science of inter-
national law. Among the domestic and foreign scholars, who in his writ-
ings raised this topic, could be called Buromenskiy M.V., Boutkevitch
V.G., Zaybert Fort A., Lukashuk L1,, Conforti B., Klephem A., Reynich
A., Malcolm D., Santarelli N., Ziemel I.

The purpose of this paper is to determine the approach of justifica-
tion the state’s responsibility for the actions of individuals that violate
recognized by international law values with the absence of connection
between the behavior of these individuals and the state.

Such approach may be the theory of international legal obligations of
the state to provide protect.

On the one hand, the state cannot be responsible for the actions of
individuals in the absence of any recent ties with public authorities. On
the other hand, if the state, however, is required to take certain protective
measures, and if they do not comply with the relevant obligations, they
perform the same offense that arise to their international legal responsi-
bility, even when the action causing the damage inflicted by individuals®.
International Law Commission indicate, that state may be responsible
for the effects of the conduct of private parties, if it failed to take neces-
sary measures to prevent those effects. For example, a receiving State is

! Draft articles on Responsibility of States for Internationally Wrongful Acts, with
commentaries (2001). Yearbook of the International Law Commission, vol. II,
P 2, 38.

% Seibert-Fohr, A. (2013). Die volkerrechtliche Verantwortung des Staats fur das
Handeln von Privaten: Bedarf nach Neuorientierung? Zeitschrift fiir ausldndisches
offentliches Recht und Vélkerrecht, 73, 42.
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not responsible, as such, for the acts of private individuals in seizing an
embassy, but it will be responsible if it fails to take all necessary steps to
protect the embassy from seizure, or to regain control over it '.

International norms in the human rights field have developed obliga-
tions according to which States must protect individuals’ Human Rights
from the actions of other particular actors and thus must prevent, pun-
ish and treat properly and accordingly any Human Rights violation even
when they are committed by a non-state actor. These obligations are
known as guarantee and protection obligations %, or positive obligations.

As noted by Malcolm D. Evans, although there is now an increasing
willingness to recognise the responsibility of non-State actors for human
rights abuses, this is still done as a matter of human rights law through
the prism of State responsibility. In other words, it is because the State
has not prevented, investigated or provided a remedy that there has been
a human rights violation °.

Santarelli N.C. emphasizes: «If we take into account that international
law proclaims that human rights are to be universally effective, we must
consider that the universality of human rights is related not only to a
space or geographical consideration but also to the victims and protected
subjects: human beings. Moreover, we should say, the goal of Human
Rights law is the protection of every human person’s rights and dignity,
whether or not his rights are endangered by the actions of a State»*.

R. Cook notes: «International human rights law clearly affirms that
States have a responsibility to respect, protect and promote human rights.
This responsibility exists not only when the State directly commits a hu-
man rights violation, but also when the State fails to protect those under
their jurisdiction from such violations» °.

Draft articles on Responsibility of States for Internationally Wrongful Acts, with
commentaries (2001). Yearbook of the International Law Commission, vol. II,
P 2, 39.

Santarelli, N.C. (2008). Non-state actors’ human rights obligations and responsibility
under international law. Revista Electronica De Estudios Internacionales, 15, 1.
<http://www.reei.org> (2014, September, 21)

Malcolm, D. E. (2004). State Responsibility and the European Convention on
Human Rights: Role and Realm. In Fitzmaurice, M., Sarooshi, D. Issues of State
Responsibility before International Judicial Institutions. The Clifford Chance
Lectures, 7, 150. Oxford, Hart Publishing.

Santarelli, N.C. (2008). Non-state actors’ human rights obligations and responsibility
under international law. Revista Electronica De Estudios Internacionales, 15, 1.
<http://www.reei.org> (2014, September, 21)

Cook, R. (1994). State Responsibility for Violations of Women’s Human Rights.
Harv Hum Rts J, 7, 125, 151.

[N}
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Thus States are obliged to both respect and protect rights. They must
not only refrain from committing violations themselves through their
agents and apparatus, but also must ensure that rights are not abused by
others. This requirement to promote human rights enjoyment in a wid-
er sense clearly includes impeding other individuals (i.e. non-state ac-
tors) from violating human rights, though this obligation can be difficult
to identify and enforce. This is illustrated by the fact that, “in principle,
states are not responsible for the actions of private persons or agencies...
States are responsible, however, for their failure to meet their interna-
tional obligations, even when the substantive breaches originate in the
conduct of private persons»'.

It should be noted that the positive obligations were recognized ini-
tially in regulating the rights of foreigners on cases when foreign citizens
not on their own fault became the victims of criminal acts in the receiv-
ing state. According to customary law, states are obliged to take appro-
priate measures to prevent the possibility of committing such offenses,
to compensate the damage and to conduct criminal proceeding (Case
Concerning United States Diplomatic and Consular Staff in Tehran
(1980).

Since the late 20th century we can state a similar development in the
area of human rights, which begins to cover also the obligation to pro-
vide protection in relation to its own citizens. The most famous of this
issue is a case of Velasquez Rodriguez (1988), which examined the Inter-
American Court of Human Rights.

The Court held in this case that «... in principle, any violation of
rights recognized by the Convention carried out by an act of public
authority or by persons who use their position of authority is imputable
to the State. However, this does not define all the circumstances in
which a State is obligated to prevent, investigate and punish human
rights violations, nor all the cases in which the State might be found
responsible for an infringement of those rights. An illegal act which
violates human rights and which is initially not directly imputable to a
State (for example, because it is the act of a private person or because
the person responsible has not been identified) can lead to international
responsibility of the State, not because of the act itself, but because of
the lack of due diligence to prevent the violation or to respond to it as
required by the Convention»?.

' Cook, R. (1994). State Responsibility for Violations of Women’s Human Rights.
Harv Hum Rts J, 7, 125, 151.
2 Velasquez Rodriguez Case, 29 July 1988, § 172, Inter-Am.Ct.H.R., Series C no. 4.
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The Court concluded that States are required to “ensure” the free and
full exercise of the rights recognized by the Convention to every person
subject to its jurisdiction. This obligation implies the duty of States Parties
to organize the governmental apparatus and, in general, all the structures
through which public power is exercised, so that they are capable of
juridically ensuring the free and full enjoyment of human rights. As a
consequence of this obligation, the States must prevent, investigate and
punish any violation of the rights recognized by the Convention and,
moreover, if possible attempt to restore the right violated and provide
compensation as warranted for damages resulting from the violation'.
Moreover, the obligation to ensure the free and full exercise of human
rights is not fulfilled by the existence of a legal system designed to make
it possible to comply with this obligation it also requires the government
to conduct itself so as to effectively ensure the free and full exercise of
human rights 2.

The idea is to attract to account the subjects, even if they are only in-
directly responsible for human rights violations, has received increased
attention in the context of the European system of human rights pro-
tection. The European Court of Human Rights has very often used the
notion of positive obligation, ie the obligation of the State to protect a
person against violations of human rights committed by individuals or
other entities.

In some cases the Court has inferred a positive obligation from ar-
ticles of the European Convention on Human Rights that were exclu-
sively couched in terms of a negative duty?. This is the case, for instance,
in relation to Article 3, the prohibition of torture and inhuman or degrad-
ing treatment (4 v UK (1998), DP and JC v UK (2003)), or Article 8 -
non-interference with private and family life (Marckx v Belgium (1979),
X and Y v Netherlands (1985), Rees v. United Kingdom (1986), Hatton
and others v United Kingdom (2009). In some other cases, the State is
expressly bound by the Convention either to abstain from itself infring-
ing directly the human right or to prevent someone else’s infringement
of the right. The best example of an express obligation of prevention is
offered by Article 2 (L.C.B. v UK (1998), Osman v UK (1998), Yasa v.

' Velasquez Rodriguez Case, 29 July 1988, § 166, Inter-Am.Ct.H.R., Series C no. 4.

2 Velasquez Rodriguez Case, 29 July 1988, § 167, Inter-Am.Ct.H.R., Series C no. 4.

3 Conforti, B. (2004). Exploring the Strasbourg Case-Law: Reflections on State
Responsibility for the Breach of Positive Obligations. Issues of State Responsibility
before International Judicial Institutions. The Clifford Chance Lectures, 7, 130.
Oxford, Hart Publishing.
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Turkey (1998), Kilic v Turkey (2000), Keenan v. the United Kingdom
(2001), Mastromatteo v. Italy (2002).

The basic theoretical premise for «vicarious» or «indirect» human
rights liability of states for non-state activities is deduced from various
human rights instruments, which demand that states not only «respect»
human rights, but also «ensure», «protecty», or «secure» them. Reinisch
A. rightly observes: «It has become more and more evident that even
existing international human rights instruments could be interpreted so
as to lead to state responsibility for non-state activities. This awareness
has found its expression not only in legal doctrine, but also in a number
of decisions by international bodies»'.

Thus, in accordance with Art. 2 (1) of International Covenant on Civil
and Political Rights, each State Party undertakes to respect and to ensure
to all individuals within its territory and subject to its jurisdiction the
rights recognized in the present Covenant. In accordance with Art. 1
of American Convention on Human Rights, States undertake to respect
the rights and freedoms recognized herein and to ensure to all persons
subject to their jurisdiction the free and full exercise of those rights and
freedoms. According to Art. 1 of Convention for the Protection of Hu-
man Rights and Fundamental Freedoms High Contracting Parties shall
secure to everyone within their jurisdiction the rights and freedoms de-
fined in Section I of this Convention.

In general, the presence of positive obligations of the state is
recognized in various areas of international law, for example, art. 2 of
the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment 1984 («Each State Party shall take effective
legislative, administrative, judicial or other measures to prevent acts of
torture in any territory under its jurisdiction»), art. 4 of the Convention
on the Prevention and Punishment of Crimes against Internationally
Protected Persons, including Diplomatic Agents 1973 (States Parties
shall co-operate in the prevention of the crimes set forth in article 2,
particular by: (a)taking all practicable measures to prevent preparations
in their respective territories for the commission of those crimes within
or outside their territories; (b)exchanging information and co-ordinat-
ing the taking of administrative and other measures as appropriate to
prevent the commission of those crimes), art. 15 of the International
Convention for the Suppression of Terrorist Bombings 1997 (States
Parties shall cooperate in the prevention of the offences set forth in

' Reinisch, A. (2005). The Changing International Legal Framework for Dealing
with Non-State Actors. In Alston, P. Non-State Actors and Human Rights. Collected
Courses of the Academy of European Law, 78. Oxford, Oxford University Press.
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article 2, particularly: a) By taking all practicable measures, including,
if necessary, adapting their domestic legislation, to prevent and counter
preparations in their respective territories for the commission of those
offences within or outside their territories, including measures to prohibit
in their territories illegal activities of persons, groups and organizations
that encourage, instigate, organize, knowingly finance or engage in the
perpetration of offences as set forth in article 2) etc.

This idea of a vicarious state responsibility for non-state acts was
formulated even more expressly by the UN Committee on the Elimination
of Discrimination against Women, which stated that: «discrimination
under the Convention is not restricted to action by or on behalf of
Governments... Under general international law and specific human rights
covenants, States may also be responsible for private acts if they fail to
act with due diligence to prevent violations of rights or to investigate and
punish acts of violence,and for providing compensation»'.

It should be noted that in case of not-fulfilment of state’s duty to pro-
tect, in accordance with international law the state is responsible not
by derivative accessorial liability for complicity with criminals, which
would create full responsibility for the behavior of individuals, but spe-
cial independent responsibility of a specific state. The such responsibility
is excluded, if the state was shown the necessary attentiveness to prevent
such actions. Therefore, in this case, we can also speak about the inter-
national legal obligations to act in good faith and prudently (Sorgfaltsp-
flichten)>.

Building on the traditional «due diligence» requirement under custom-
ary international law, human rights bodies have interpreted obligations
to «ensure» as state obligations to take measures to prevent non-state
violations of human rights. As a consequence, the UN Human Rights
Committee held states responsible for failing to do so adequately. Also
in its General Comments the Committee has used a concept of the «hori-
zontal effect» of human rights provisions. In its General Comment on the
ICCPR’s torture pro- hibition it stated: «It is the duty of the State Party
to afford everyone protection through legislative and other measures as
may be necessary against the acts prohibited by Article 7, whether in-

' General Recommendation 19 («Violence against women») UN Committee on the
Elimination of Discrimination against Women, 30 January 1992, U.N. Doc. A/47/38,
para. 9.

2 Seibert-Fohr, A. (2013). Die volkerrechtliche Verantwortung des Staats fur das
Handeln von Privaten: Bedarf nach Neuorientierung? Zeitschrift fiir ausldndisches
offentliches Recht und Vélkerrecht, 73, 43.
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flicted by people acting in their official capacity, outside their official
capacity or in a private capacity».

States’ obligations that seek the protection of Human Rights from
non-state actors’ abuses have a limited nature and are thus effective only
in a limited way because a violation may occur in spite of a State’s effort
and actions to prevent and punish it'.

Recognition principle (duty)of proper diligence, which includes,
among other things, and takes into account what measures the govern-
ment is able to realize and how these measures are suitable to prevent
danger, let find differentiated responses. This approach makes possible
a legal assessment of the legal relationship between the interest of the
international community to provide protection on the one hand, and the
necessary measure of public accountability on the other 2.

The development of international practice shows that states will show
an increasing willingness to take responsibility for the actions of indi-
viduals who violate internationally recognized rights and freedoms. This
trend contributes to the development of international legal mechanisms
to protect human rights. In particular, the concept of positive obligations
on States provides supervisors and courts significant power to require
certain behavior from states contributing to the effective implementation
of a number of rights and freedoms, because their implementation de-
pends not only on the performance of its obligations of non-interference,
but can also require the adoption of a number of positive measures to
protect even in interpersonal relations.

! Santarelli, N.C. (2008). Non-state actors” human rights obligations and responsibility
under international law. Revista Electronica De Estudios Internacionales, 15, 1.
<http://www.reei.org> (2014, September, 21)

% Seibert-Fohr, A. (2013). Die volkerrechtliche Verantwortung des Staats fur das
Handeln von Privaten: Bedarf nach Neuorientierung? Zeitschrift fiir ausldndisches
offentliches Recht und Vélkerrecht, 73, 60.
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RESPONSIBILITY TO PROTECT AND
THE EXTERNAL SECURITY POLICY OF
THE EUROPEAN UNION

This paper presents the overview of the Responsibility to Protect (R2P) doctrine
implementation to the European Union Security and Defense policy. In
this context, the references on the notion of R2P in the EU documents are
traced. The article defines the main barriers for the effective and progressive
implementation of the mentioned doctrine. Special attention is paid to the
EU participation in the establishment of the internationalized criminal and
human rights tribunals as a form of R2P implementation.

INTRODUCTION

European Union security depends not only on the effective internal
measures that are planned to prevent terrorist attacks or any other threats.
The significant part of the security policy are the preventive mechanisms
(we can call them external part of the security policy)that aim to ensure
the world stability and peace. For the highly globalized countries and
sui generis formations, which in addition play the role of world power,
it is very important to take part in the maintaining of peace in the world.
Passive defense and security policy can lead to the splash of unanswered
threats. US realized this after the 9/11. Europe is in the process of rec-
ognizing this'. Unfortunately, starting and developing of active security
policy is connected with the tragedies. European states faced them in
London 2005, Madrid 2004, Burgas 2012, Donbas and Crimea 2014. All
these examples differs from each other but all are linked with the global
political problems outside EU.

Undertaking of preventive measures should have some internation-
al law form just to avert the chaos in international relations. In earlier
times states used different conceptions to prove their right for the pre-
ventive measures in order to ensure own security (self-defense, preemp-
tory self-defense, collective self-defense, self-help etc.) One of the latest
doctrines that is highly accepted by the UN is a Responsibility to Pro-
tect (R2P)doctrine. It is directly mentioned in the official EU documents
and 1is recognized as lawful mean for the maintenance of the obeisance
of international human rights standards and other preemptory norms of
international law. I recognize that thesis about human rights protection

! Kaunert Ch., Leonard S., Pawlak P. (2012). European Homeland Security:
A European Strategy in the Making? New York: Routledge.
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may sound in a way that Western superpowers are exporting their stan-
dards and rules to other countries to make them more predictable and
appeasable. However, in this point, [ cannot but agree with the position
of the prominent Austrian philosopher and lawyer Hans Kelsen: “The at-
tempts to substantiate the idea that states are permitted to behave as they
want support imperialism but not a sovereignty”'. In this connection,
I consider R2P more as an instrument for preventing imperialism and
permissiveness then an excuse for the sovereignty limiting.

In this paper, I would like to challenge how EU can implement R2P
doctrine. The first part will deal with the general explanation what is R2P
doctrine. The second part will be devoted to the issue of R2P doctrine
implementation to the EU defense and security policy. Finally, the third
one will consist of examination of possibility of the EU participation in
the creation and administration of the criminal and human rights tribu-
nals ad hoc.

PART L.
RESPONSIBILITY TO PROTECT CONCEPT IN THE
INTERNATIONAL LAW

Responsibility to protect (R2P)doctrine in its consolidated form was
firstly formulated in the report of the International Commission on In-
tervention and State Sovereignty (ICISS)in 20012 The report starts with
the analysis of state sovereignty as a defining principle of interstate re-
lations and a foundation of the world order®. At the same time, the UN
Charter's provisions about the actions which the UN Security Council
can undertake in situations of the “threat to the peace, a breach of the
peace or an act of aggression” are examined as a state sovereignty limita-
tion statement.* Authors of the report consider that sovereignty belongs
rather to peoples than to states.’ This formulation seems a modernized
and not extremely controversial modification of Scelle’s thoughts about
the state as an agent of the real subjects of international law — people®.

' Kelsen, H. (2009). General Theory of Law and State. Harvard: Harvard University
Press.

Report of the International Commission on Intervention and State Sovereignty. The
Responsibility to Protect. <http://responsibilitytoprotect.org/ICISS%20Report.pdf>
3 Ibid.
4 Ibid.
5

6

2

Ibid.
Cassese, A. (1990).Remarks on Scelle's Theory of “Roles Splitting” (dedoublement
fonctionnel) in International Law. EJIL, No. 210.
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In the Report the humanitarian intervention was considered as an ef-
fective and appropriate measure for the protection of human life, free-
dom and dignity'. The legality of intervention is advocated despite the
ICJ design in Nicaragua v United States case, where it was stated that
“where human rights are protected by international conventions, that
protection takes the form of such arrangements for monitoring or ensur-
ing the respect for human rights as are provided for in the conventions
themselves ... In any event ... the use of force could not be the appro-
priate method to monitor or ensure such respect”. Among non-military
forms of intervention international economic and political sanctions and
international criminal prosecution figure in the ICISS report®.

On the base of the ICISS Report 2001, the Permanent Representative
of Canada in the UN issued the letter on 26 July 2002*. Formulations
from the letter constitute more persuading than in 2001 Report evince of
the domination of military way of understanding of intervention”.

As Natalie Oman rightly notes, ICISS in its conclusions came to the
fact that R2P, while not yet an established principle of customary in-
ternational law, is “crystallizing” as an “emerging guiding principle”®.
The fact that sovereignty cannot be the justifier of anti-human actions
is possible to find in the Aaland Island Case, Southwest Africa advisory
opinion, Western Sahara and Namibia cases’. In the letter of Canada’s
permanent representative in the UN it was mentioned that non-interven-
ing in some particular situations (Rwanda) causes the same critics as in-
tervention does®. If we accept this position, it is then possible to explain
why R2P notwithstanding its controversial character can be treated as an
emerging guiding principle of international law.

I Report of the International Commission on Intervention and State Sovereignty. The

Responsibility to Protect. <http://responsibilitytoprotect.org/ICISS%20Report.pdf>

Case Concerning Military and Paramilitary Activities In and Against Nicaragua

(Nicaragua v. United States of America); Jurisdiction of the Court and Admissibility

of the Application, International Court of Justice (ICJ), 26 November 1984.

3 Report of the International Commission on Intervention and State Sovereignty. The
Responsibility to Protect. <http://responsibilitytoprotect.org/ICISS%20Report.pdf>

4 Letter dated 2002/07/26 from the Permanent Representative of Canada to the United
Nations addressed to the Secretary-General. UN Documents Database. <http://wWww.
un.org/ga/search/view_doc.asp?symbol=A/57/303>

5 Ibid.

¢ Oman, N. (2009). The Responsibility to Prevent’: A Remit for Intervention? Canadian
Journal of Law & Jurisprudence, 22, 218-249.

7 Ibid.

8 Letter dated 2002/07/26 from the Permanent Representative of Canada to the United
Nations addressed to the Secretary-General. UN Documents Database. <http://www.
un.org/ga/search/view_doc.asp?symbol=A/57/303>

17



EVROPSKY POLITICKY A PRAVNI DISKURZ

R2P is not a pure doctrinal disquisition. After its formulating in 2001,
it was reaffirmed by the states practice and mentioned in several funda-
mental international documents. Thus, the final statement of UN’s 2005
World Summit and the Security Council Resolution number 1674 con-
tains the direct acceptance of R2P principle'. The UN Secretary General
report concerning the implementation of the responsibility to protect (in
support of the South Sudan Permanent Representative to the UN Francis
M. Deng position) qualify sovereignty as an obligation®. The wording of
statute of African Union differs from the statute of the Organization of
African Union’. Recent document language maintains the non-indiffer-
ence but not the non-interference*. This change of accents seems very
symbolic.

In the ICISS report the SC resolution as a ground for the military in-
tervention was considered mandatory®. Still, nonmilitary types of inter-
vention do not need some special justification from the SC°.

As we can see from the short analysis of state sovereignty doctrine,
the sovereignty of the state cannot be perceived as an absolute. That is
why protective intervention is not only theoretical and dead conception.
States responsibility to protect is connected with obligations under the
international treaties and especially with the erga omnes obligations. In
cases when some state enroach on human rights, violate other erga omnes
obligations, implementation of the R2P doctrine seems necessary. Ap-
plying of the doctrine raise the question of corporate veil and use of the
R2P in geopolitical purposes. SC sanctions for the military intervention
and consensus of the world community for the non-military measures are
the best today options for minimizing the allegations in improper use of
R2P. Certainly, the mentioned above accusations cannot but will arise.

' Implementing the responsibility to protect: report of the Secretary-General. A/63/677
(12 January 2009). UN Documents Database. <http://undocs.org/A/63/677>

Ibid.

Ibid.

Ibid.

Report of the International Commission on Intervention and State Sovereignty.
The Responsibility to Protect. <http://responsibilitytoprotect.org/ICISS%20Report.
pdf>; Letter dated 2002/07/26 from the Permanent Representative of Canada to
the United Nations addressed to the Secretary-General. UN Documents Database.
<http://www.un.org/ga/search/view_doc.asp?symbol=A/57/303>; Implementing
the responsibility to protect: report of the Secretary-General. A/63/677 (12 January
2009). UN Documents Database. <http://undocs.org/A/63/677>

¢ Ibid.

18

[C N VR )



EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 1 Issue 5 2014

PART I1.
IMPLEMENTATION OF THE R2P CONCEPT TO THE EU
DEFENSE AND SECURITY POLICY

The European Union is interested in implementation of the R2P
doctrine because of two main reasons: sharing the responsibility in
human rights protection and maintenance of peace all over the world,
personal interest in security ensuring and self-positioning as an influential
global political player. The second reason is obvious. As for the first
reason it is interesting to look at the Supreme Court of the Netherlands
judgment in the case of Muslims from Srebrenica. The Court ruled
that the Netherlands peacekeepers should share the responsibility for
the tragedy in Srebrenica in 1995 as far as they deported 300 Muslims
from the peacekeepers base and did not ensured their safety'. This case
illustrates that today we can speak not only about moral obligation, but
also about the emerging of legal obligation to help potential victims in
other countries exists.

In the beginning, I would like to touch the question of formal
incorporation of the R2P into EU official documents. This doctrine
can be traced in the following legal acts: the European Consensus on
Development; European Security Strategy; EU-Africa Joint Strategy
(First and Second Action Plans); EU Situation Room tasks; EU
Parliamentary Resolutions concerning the Darfur Crisis and Libya
Crisis. All these documents consist direct mentions of the R2P. They
proclaim deep understanding of the impossibility of staying by the
crimes of genocide, war crimes and crimes against humanity; threats that
these crimes can cause for the world community in general and the EU
particularly. National legal acts of Germany, UK, Denmark, Norway and
France also contain references to the R2P.

According to the mentioned above documents, the EU understand
under the R2P the following measures or their complexes:*
strengthening of the regional and sub-regional organizations role in the
coordination of the donor support in the area of conflict prevention?;

» participation of UN peacekeepers in the protection of population

(even without the consent from the government?);

' Netherlands Held Liable for 300 Deaths in Srebrenica Massacre. New York Times.
<http://www.nytimes.com/2014/07/17/world/europe/court-finds-netherlands-
responsible-for-srebrenica-deaths.html? r=0>

The European Consensus on Development. European Commission official site.
<http://ec.europa.cu/development/icenter/repository/eu_consensus_en.pdf>
European Parliament resolution on the situation in Darfur. European Parliament
official  site.  <http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//
TEXT+TA+P6-TA-2007-0052+0+DOC+XML+V0/EN>
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* cooperation with the International Criminal Court';

* imposing a travel bans and freezing the financial assets of
government members?;

 installation of no-fly zones?;

+ conflict prevention and peace support activities®.

Such understanding of the R2P is adequate in comparison with
the international law documents that describe the doctrine. One more
important issue in the regard of R2P is the so-called early warning
instrument. In 2009, the UN General Secretary provided report on the
topic of early warning where he stated that this is the crucial analytic tool
for the identifying of fragile situations and risks associated with them?®.
General Secretary noted that regional organizations (as far as sui generis
formations) should be involved to this process of early warning®. As for
the EU, its Situation Room can carry out the tasks of early warning’. It is
desirable to include the direct mention and description of early warning
to the Situation Room authorizing documents.

Summing up all mechanisms which international community can use
to realize the R2P doctrine it is possible to divide them into following
categories:

+ early warning (as a not self-sufficient tool which may possible

early reaction and early engagement)?;

* political and economic measures (direct involvement by the
UN Secretary-General; fact-finding missions, friends groups,
eminent persons commissions; dialogue and mediation through
good offices; international appeals; non-official dialogues and

' European Parliament resolution of 22 May 2008 on Sudan and the International
Criminal Court (ICC). FEuropean Parliament official site. <http://www.
europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2008-
0238+0+DOC+XML+V0//EN&language=EN>

2 Libya: EUimposes arms embargo and targeted sanctions. The Council of the EU. <http://
www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraft/119524.pdf>

* Ibid.

* Joint Africa-EU Strategy 2014-2017 // Fourth EU-Africa Summit. Site Africa-

EU partnership. <http://www.africa-eu-partnership.org/sites/default/files/

documents/2014 04 01 4th eu-africa summit roadmap_en.pdf>

Early warning, assessment and the responsibility to protect Report of the Secretary-

General. International Coalition for the Responsibility to Protect Official Site. <http://

www.responsibilitytoprotect.org/N1045020%281%29.pdf>

¢ Ibid

7 The EU Situation Room. EU External Actions Official website. <http://eeas.europa.

eu/crisis-response/what-we-do/eu-situation-room/index _en.htm>

Early warning, assessment and the responsibility to protect Report of the Secretary-

General. International Coalition for the Responsibility to Protect Official Site. <http://

www.responsibilitytoprotect.org/N1045020%281%29.pdf>
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problem-solving workshops; political sanctions; diplomatic
isolation; suspension of organization membership; travel and asset
restrictions on targeted persons; “naming and shaming”);

* economic measures (promises of new funding or investment or
favorable trade terms; trade and financial sanctions; withdrawal
of investment; withdrawal of international financial institutions
support; curtailment of aid and other assistance);

* legal measures (offers of mediation and arbitration; adjudication
through ad hoc tribunals, domestic trials using universal
jurisdiction or ICC; monitors to observe compliance with human
rights standards);

* military measures (stand-off reconnaissance; consensual
preventive deployment; the threat to use force)'.

In terms of the mechanisms nature, they can be contingently divide
into two groups: sanctions type and non-sanctions type mechanisms.
From the procedural and political point of view, the difference between
these two types is considerable. It was illustrated by Ukrainian crisis
that achieving of consensus on sanctions is very problematic as far as
all states first tries to observe their own interests. In fact, the clumsiness
of the EU in adoption of sanctions is its fee for not caring the name of
federation.

The right to undertake initiatives concerning sanctions lies with
any member state and with the High Representative of the Union for
Foreign Affairs and Security Policy (can act also with the support of the
European Commission). The Political and Security Committee discuss
the sanction proposal in details. The last step before the approval through
the Committee of Permanent Representatives II (COREPER II)and the
Council is the Foreign Relations Counsellors Working Group where the
representatives of EU member states negotiate the specific and concrete
terms of each restrictive measure’.

As Francesco Guimelli notices there are different types of targeted
sanctions. In some cases Council have only to inform European
Parliament while in others (fighting terrorism)Council and Parliament

' Responsibility to Protect — Engaging Civil Society A Project of the World Federalist
Movement’s Program on Preventing Conflicts -Protecting Civilians. International
Commission on Intervention and State Sovereignty. Responsibility to Protect Official
Site. <http://www.responsibilitytoprotect.org/files/R2PSummary.pdf>

2 Giumelli, F. (2013). How EU sanctions work: a new narrative. Chaillot Papers, 129.
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have to define the framework for administrative measures with regard to
capital movement'.

As we can see the sanctions adoption meets not only political
difficulties, but also procedural. In this regard, it is possible to single out
the situations, in which the political part of the question is not a primarily
important:

+ situations in which other world powers are not involved;

 situations which are not connected with the substantial spending

of funds;

 situations which were the subject of consideration of the SC (with

the adoption of Resolution);

» situations where preemptory norms of international law were

severely broken and no one state contests this.

In other cases, the sanction adoption process will be additionally
complicated by the political perception. It is obvious that the big part
of world crisis where R2P can be used for their effective solution or
minimization of tensions do not correspond the mentioned above models.

Military intervention is the last measure for addressing possible grave
violations of human rights. Realization of the peacekeeping operations
cause a lot of critics. In the same time, absence of international political
will to organize the humanitarian intervention is criticized a lot to. The
examples of Rwanda (mainly)and Syria (in some regard)are the most
symbolic in this line. When the EU decides to realize R2P doctrine in
the form of humanitarian intervention, the question of staff for this goal
emerges. There are three main possibilities of mentioned staff formation:
forces of the EU member states, NATO forces and special ad hoc EU
units.

For the further study of this issue, I would like to turn to the examples
of R2P missions in the past. EU used the combined forces from member
states for the military operations in Chad and CAR. According to G.
Grevi and D. Helly, these were the examples when “once again the EU
could successfully project several thousand troops away from Europe
without NATO?. The mandate for the missions consisted the notion of
civilians’ protection and in such way refers to the R2P doctrine.

! Treaty on the Functioning of the European Union (TFEU) as amended by the Treaty
of Lisbon (2007). Foundation fox EU democracy. <http://www.eudemocrats.org/
fileadmin/user upload/Documents/D-Reader friendly latest%20version.pdf>

2 Grevi, G., Helly, D., Keohane, D. (eds.)(2009). European Security and Defence
Policy: The First 10 Years (1999-2009). Paris, EU Institute for Security Studies, 348.
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In the EU acts of reaction on Libya crisis, the R2P notion was used
for several times. However, its use concerned unmilitary measures.
When the SC Resolution on the no-fly zone installation became adopted,
the absence of EU consensus caused impossibility of join military EU
operations in Libya. In fact, Council adopted its decision concerning
the humanitarian aid and military operation on 1 April 2011. However,
the terms for attraction EU forces were formulated in such a way that
the mission was never started'. The EU participation in the military part
of the R2P realization consisted in military contingents from the EU
member states. The NATO led the operation after the request to do so
from the countries, which were realizing their own operations against
Libya.

As it has been shown, the EU R2P policy depends on a number of
political and technical preconditions. Political preconditions has internal
and external components. External one consist of global political
constraining factors. Internal component derive from the different foreign
policies of the EU member states. This lead to the delays in adoption
of common strategy and set of instruments for the stabilization of the
situations in problem regions. Technical preconditions are connected
with the complicated procedure of the common decision adoption on
sanctions or military intervention. This is the fee of the EU to be named
Union but not a federation.

In contemporary global misbalances where the EU took an active
military part, it actioned through the ad hoc military mission or through
the coordinated military contingent of member states or in the frames of
NATO forces. As far as the level of integration in the foreign policy in the
EU is not sufficiently high, it is not good time for creation the permanent
EU forces. It seems logical to come up to the creation of such forces
through the convergence of the state positions about R2P doctrine. By this
I mean the creation of comprehensive stepwise strategy” of reacting on
the most severe human rights violations. The strategy should contain the

' Council stated that the Union should, if requested by the United Nations Office for
the Coordination of Humanitarian Affairs (OCHA), conduct in the framework of the
Common Security and Defense Policy a military operation (EUFOR Libya), in order
to support humanitarian assistance in the region. See: Council Decision 2011/210/
CFSP. <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:089:001
7:0020:en:PDF>

2 See Kirn, A. (2011). The European Union’s Role in Promoting and Implementing the
Responsibility to Protect in Africa: Turning Political Commitments into Effective
Action. Bruges Regional Integration & Global Governance Papers, 1.
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detailed methodology and toolbox for early warning, the characteristics
of criteria’s for the severe human rights violation definition, mechanisms
of coordination with the UN, Guidebook for the military units about the
applied international humanitarian and human rights law etc'.

PART III.
EU PARTICIPATION IN THE CREATION
AND ADMINISTRATION OF CRIMINAL
AND HUMAN RIGHTS TRIBUNALS’ AD HOC

EU Parliament in the Resolution from 22 May 2008 on Darfur Crisis
referred to the R2P norm and strongly condemned Sudan’s failure to
cooperate with the ICC?. This is the only mention of the International
Criminal Court in the EU documents on R2P. In the same time, the EU is
one of the strongest and consecutive supporters of the idea of international
criminal justice. All its member states are signatories of the Rome Statute
1998. International agreements of the EU consist provisions with the
obligation for partners to ratify Rome Statute (for instance the Cotonou
Agreement® with African states, Association Agreements with Ukraine,
Georgia and Moldova?).

The International Commission on Intervention and State Sovereignty
(ICISS)in its report names the creation of ad hoc criminal tribunals
and participation of the ICC in prosecution and acquisition of persons

' See also: A Future Agenda for the European Security and Defence Policy
(ESDP)(2009). Working Paper.

2 European Parliament resolution of 22 May 2008 on Sudan and the International
Criminal Court (ICC). FEuropean Parliament official site. <http://www.
europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P6-TA-2008-
0238+0+DOC+XML+VO0//EN&language=EN>

3 The Cotonou agreement. European Commission official site. <http://ec.europa.eu/
europeaid/where/acp/overview/documents/devco-cotonou-consol-europe-aid-2012
en.pdf>

4 See: Art. 6 of the Agreement with Moldova and Georgia, Art. 8 of the Agreement
with Ukraine. EU-Moldova Association Agreement. EUEA official site. <http://
eeas.europa.cu/moldova/assoagreement/pdf/md-aa-title-ii-political-dialogue-
reform-cooperation-field-foreign-security-policy en.pdf>; EU-Georgia Association
Agreement. EUEA official site. <http://eeas.europa.cu/georgia/assoagreement/pdf/
ge-aa-title-ii-political-dialogue-reform-cooperation-in-field-of-foreign-security-
policy en.pdf>; EU-Ukraine Association Agreement. EUEA official site. <http://
eeas.europa.eu/ukraine/pdf/3 ua title ii_pol dialogue reform pol assoc coop
convergence in_fsp en.pdf>
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responsible for international crimes among the legal measures in
realization of the R2P'.

In the regard of the mentioned above, it seems perspective for
the EU to develop actively the legal direction of the R2P. Such legal
direction can be traced on the example of EULEX (the EU mission
to Kosovo)which is the first EU mission that together with the aim of
protecting civilians directed on the establishment of the rule of law
through the corpus of professional judges that was sent from the EU.
In April 2014, the EU representatives declared that it plans to create the
ad hoc international tribunal in Kosovo focusing exclusively on crimes
allegedly committed by Kosovo’s ethnic Albanian rebels during their
war with Serbia in 1998-1999 in the nearest future®. This tribunal can
become an effective mechanism for the realization of the R2P principle
by the EU. Every new international court costs a lot for their creators.
The model of internationalized courts established itself as a thrifty and
effective form for the internationally controlled justice. International
control means fairness, transparency and adequacy of justice but not the
latent attempt to create an empire. Human Rights Chamber for Bosnia
and Hercegovina — is a good Balkan example of mixed tribunal with the
attraction of national and foreign judges’.

International criminal tribunal for Kosovo possibly will become
the first EUs’ pen test in realization of R2P in such form. As far as this
method of influence on post-crisis region do not demand the fast reaction
and it is not as controversial as other R2P measures, it seems possible for
the EU to use it more actively.

CONCLUSION
In this paper I tried to show that state sovereignty cannot be understood
as a indulgency for unhuman actions. R2P doctrine describes sovereignty
as an obligation but not the right. This perception is very human-oriented
and similar to the theories of the sociologists of international law. The
EU mentioned the R2P in several its documents. Moreover, it used the

' Responsibility to Protect — Engaging Civil Society a Project of the World
Federalist Movement’s Program on Preventing Conflicts -Protecting Civilians.
International Commission on Intervention and State Sovereignty. <http://www.
responsibilitytoprotect.org/files/R2PSummary.pdf>

2 EU Creating Court for Kosovo War Crimes. EPOCH Times. <http://www.
theepochtimes.com/n3/601421-eu-creating-court-for-kosovo-war-crimes/>

3 Human Rights Chamber for Bosnia and Herzegovina. Official site. <http://www.hrc.
ba/ENGLISH/DEFAULT.HTM>
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conception of civilian protection for the mandate for several its missions
abroad. In the same time, the R2P doctrine is not included in a proper way
to the defense and security strategy of the EU. The military intervention
as a most strong measure for the protection of civilians is possible for
the EU. Nevertheless, the question rises about the forces that the EU can
use for military missions. It seems impossible to create in nearest future
the permanent EU forces. One of the most perspective ways of the R2P
implementation of the R2P for the EU is the creation and participation in
the international and mixed criminal tribunals.
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Oner Konomieuypb, K. NONIT. H.

IMIIEPATMBA MIZKHAPOJIHOI
BE3IEKH B KOHTEKCTI
POCIFICBKO-YKPATHCBKHX BIJHOCHH

In the article analysis of modern Russian-Ukrainian relations and their impact
on international security. Considered a number of negative factors that im-
pede the improvement of these relations. Status and the main priorities of
Russian-Ukrainian relations throughout the history were difficult and dualistic
on both sides. This is so because of the geopolitical features of countries and
different mentality of seemingly close people and similar social and demo-
graphic problems.

The most negative factor is the deterioration of relations between citizens of
both countries. Sociologists record increased alienation, prejudice and mutual
hostility between citizens.

Most experts and researchers think these processes and trends give reason
to speak about systemic crisis of the Russian-Ukrainian partnership and the
unavailability of former allies to establish positive international relations. At
the same time this cooperation should be based on the basis of European
norms and rules of parity and mutual benefit, transparency, mutual respect of
sovereignty and territorial integrity, taking into account each other’s interests
and so on.

The victory of the “new Russian democrats” in 1991 at the Federal Center
quickly grew into winners expansion. After removal of the communist dicta-
torship Russian leaders of the former Soviet elite appropriated positions of
the predecessors and announced plans to provide Russia “rightful place in
the world”, which included the transition Federal government influences the
management of the center.

Gradually after economic integration of the economic union Moscow raised
the question of forming a new political structure. This is how appeared the
Union State of Russia and Belarus with the pro-Russian integration and in-
frastructure project of the Constitutional Act of the Union State. At the same
time they did not stop trying to create on the basis of CIS new political and
legal union led by supranational authorities located in Moscow. Established
in the second half of the last century by Soviet theorists the doctrine of “lim-
ited sovereignty”, which has been successfully applied in respect of the mem-
ber countries of the Warsaw Pact, now successfully implemented in member
countries of the Commonwealth. Scenario Doctrine was to ensure the transi-
tion of the only Soviet geopolitical center in Russia.

Negative Russian-Ukrainian relations in the political sphere are caused by a
mismatch in geopolitical course, differences in the choice of civilization. This
is probably one of the main reasons for the confrontation of political elites of
two countries, which generally takes incriminating on both sides. Confronta-
tion at the political level is the emergence of new threats in other priority
areas of cooperation, blocking solving urgent problems of bilateral dialogue.
Thus, there is a real prospect of pushing Ukraine into Russia’s sphere of influ-
ence, which (in addition to loss of Kyiv foreign policy independence) threat-

27



EVROPSKY POLITICKY A PRAVNI DISKURZ

ens the emergence of new dividing lines in Europe. Preventing such a devel-
opment requires efforts of both the Ukraine and its support from Western
partners.

In general, these events and processes clearly show that the international
security system set up at the end of the last century requires a radical update.
In the end it should be said that because of the inability of a neutral, non-
aligned Ukraine and the financial and economic failure to enforce its own
robust defenses there is a need for consideration of possible accession to
collective security system.

CraH Ta OCHOBHI NPIOPUTETH POCIHCHKO-YKPATHCHKUX BITHOCHH Ha
MPOTSA31 BCi€l ICTOPIi iICHYBaHHS HOCWJIM HEMPOCTUH JyalliCTUYHHUX Xa-
pakTep 3 000x ctopiH. Lle 0OyMOBIEHO, HA TYMKY aBTOpa, SIK T€OMOi-
THYHUMHU OCOOJIMBOCTSAMHU KpaiH, TaK 1 BiIMIHAMH y MEHTaJILHOCTI Ha
MIEePIIUH OIS OTM3BKUX HAPOJIIB, a TAKOXK IMOMIOHIMHE, TPUHAWMHI, Ha
€BPOMNEHCHKOMY TIPOCTOPI COIIaTbHO-AeMOTpadiYHUMU TPOOTIEMaMH.

CboronHi, Ha yMKY OUTBIIOCTI JOCTIAHUKIB, BITHOCHHH MiX IBO-
Ma Jiep>kaBamMu TiepeOyBaloTh y KpU30BOMY CTaHi. Bij3HauaeTbes 3011b-
HICHHS! KOH(ITIKTHOCTI Y MpiopUTETHHX cepax B3aeMoii — BiiChKOBO-
MOJITUYHIHM, COIiaNlbHO-€KOHOMIYHIM, €HepreTHyHiil 1 rymaHiTapHii.
[Timcununucss po301KHOCTI MOTISIIB CTOPIH 32 HU3KOK KIIFOYOBHX 30-
BHINIHBOIIOIITUYHUX ACIICKTIB, 1 SIK HACIIIOK, — MPHHIIUIIOBE PO3XO-
JDKEHHSI TEOTIONIITUYHUX KypciB KpaiH. Ilporpecye mpouec B3aeMOBif-
JAJICHHS TMOJITUYHUX €JIIT JBOX KpaiH, a TUIUIOMATUYHHUMA J1aloT MiX
Jiep’KaBaMu B IIJIOMY HaOyB XapakTepy B3a€MHUX OOBHHYBad€Hb 1 Jie-
MapiriB. [CTOTHO 3HHM3WIIACS aKTHBHICTB J1aJIOTIB HA JIBOCTOPOHHBOMY
PiBHI MK TpeJICTaBHUKAMH TTOJITUIHOTO 1CTEOIIIIMEHTY 1 €KCIIEPTHUX
CHIBTOBApHUCTB, Oi3HECY 1 HAYKOBUX YCTaHOB, 'POMAJICHKOCTI Ta IpoMa-
JSTHCBKOTO cycrinbeTBa. YucnenHi 3assu Kuea 1 MockBu 1po HOpMa-
Ji3aIiio BIAHOCHH, 3 YpaxyBaHHSM iX MMparmMatu3My 1 JenoiiTu3alii, He
MIPUBEIH 10 0XKAHOTO PE3YJbTATY.

Haii0inbi HeraTuBHUM (PaKTOPOM € TOTIPIICHHS BIAHOCUH MIX T'pO-
MazsiHamMu 000X kpain. Corionoru (QikcyoTh MiABUILECHHS BlIUYKESHHS,
YIEePEeIKEHOCT1 Ta B3a€EMHOI BOPOXKOCTI MK rpomMajasiHaMH. Taka TeH-
JICHIIIS CBIAYUTH MPO 3arpo3y 3aHenajy TPAIUIiHHUX COLIOKYIBTYPHUX
3B’SI3KIB JIBOX KpaiH.

3a3HaveHi MPOIECH 1 TeHISHIIT Jal0Th MiACTaBU CTBEP/KYBATH PO
CHCTEMHY KpH3Y POCIHCHKO-yKPaiHCHKOTO MapTHEPCTBA, & TAKOXK HEro-
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TOBHOCTI] KOJIMIIHIX COIO3HHUKIB JI0 HAJAroKEHHs MO3UTUBHUX MiKHAa-
POIHHX BiTHOCHH'.

CdopMoBaHa cuTyallis He BiJIIOBIIa€ HAIlIOHAJILHUM 1HTEpecaM 000X
KpaiH, 3arocTpIo€ 0OCTAHOBKY B PET10HI, YCKIJIATHIOE BIIHOCUHU JIEPKaB
gk 3 €Bpocoro3oM, Tak 13 HATO 1 Cnonyyenumu Llltatamu.

BinbIicTh eKCHepTiB-I0CHITHUKIB HE BOAYalOTh albTEPHATHUBH Ha-
Jaro/KeHHIo 100pocyciichkoro naptHepersa Ykpainu 1 Pocii. Oxgnax
JlaHe CMiBpOOITHULITBO IOBUHHE IPYHTYBATHCS HA OCHOBI €BPONEHCHKUX
HOPM 1 MpaBWJI, MAPUTETHOCTI Ta B3AEMHOBUTO/IH, TIPO30POCTIi, B3aEMO-
MOBaru CyBEPEHITETY 1 TEPUTOPIaJIbHOI IUIICHOCTI, BpaxyBaHHS 1HTe-
PECiB OIMH OHOTO TOIIO’.

[Tpobnemu Oe3nexkn B KOHTEKCTI POCIHCHKO-YKPATHCHKUX BiAHOCHH
JOCTIKYI0Th Oarato ykpaiHchbkux ydeHux: I. bypakoscwkuii, B. T'op-
0arenko, B. I'opOymin, O. KoBanbosa, B. Komiiika, B. Kpemins, H. Ky-
xapceka, O. JIutBunenko, M. Muxanwsuenko, FO. [Taxomos, I1. Pynskos,
B. Tkauenxo, T. Hlunkapenko A. UnuaHoBckuil Ta iH. Y TOM ke yac
NPaKTUYHO BIJCYTHI (DyHAAMEHTAIbHI TOCIIIKEHHS MKHApOIHOT 6e3-
MEKU B KOHTEKCTI 00 €KTUBHOTO CHCTEMHOTO aHali3y BiIHOCHH JIBOX
KpaiH, X BIUIMBY Ha PEriOHaIbHY 1 MIXKHAPOAHY O€3MEeKy B IIIIIOMY.

VY pociiicbKiii HayKoOBiH JiTeparypi Hu3ka BueHux: 0. bopko, 1. Bycu-
rina, JI. I'myxapwos, P. I'pin6epr, JI. laninos, FO. MarsieBchkui, 1O. Ce-
nskil, B. Cymapkos, M. [lIMenboB, aHasizye 30BHILIHIO MOJITUKY Pocii
ta Ykpainu B pamkax CHJI, a Takox iX HOBI pHCH OCTaHHBOTO JECSTH-
mitTa. Jlani npani xapakTepu3yloThes MiAXoAaMu 10 €BPOCOIo3y SIK J10
perioHa’abHOro 00’ €THAHHS, 110 MEPEKUBAE 3aTOCTPEHHS IHCTUTYLIHHOT
KPH3H, BITHOCHHU 3 sIKUM MOCKBa IOBUHHA (JOPMYBATH 3 YpaxyBaHHAM
TeOMOJIITUYHHUX MPIOPUTETIB, K y II00ATbHOMY PO3MOALII CUJI, TaK 1 B
pamkax CriiBApYKHOCTI.

[TpoananizyeMo BIUTMB Cy4aCHUX POCIHCHKO-YKpPAiHCHKHX BIIHOCHH
Ha pPErioHaJbHY 1 MDKHApOIHY Oe3IeKy, a TAaKOK BU3HAYMMO MEPCIIEKTH-
BU IXHBOTO MOAAJIBIIOTO PO3BUTKY B KOHTEKCT1 3HUKEHHS HaIpyKEHOC-
Ti y CXiJHOEBPOIIEHCHKOMY PErioHi.

' TIupoxkkoB, C. (2005). BeipaboTtars CTpareruio COTpyIHHYECTBA, alalITHPOBAHHYO
K HOBBIM BbI3OBaM. Hayionanvna oOesnexka i obopoua, 4 (64), 7-8; (2006).
[TonuTHyeckue acreKTsl OTHOLICHUH YkpanHbl U Poccun. AHaNUTHYECKUN JOKTIa.
Hayionanvua besnexa i obopona, 5 (77), 8; (2009). Ykpauna-Poccusi: oT kpusuca ...
K 3¢ dexTrBHOMY MapTHEpCTBY. AHaIUTHYECKUI NoKnan. Hayionaavna Oesnexa i
obopona, 4 (108), 5.

2 (2010). Ykpaina Ha CBITOBii apeHi: Cy4acHHWil CTaH i mepcrekTuBd. Hayionanvha
besnexa i obopona, 2 (113), 6-7.
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3 yaciB HaOyTTsl YKpaiHOIO HE3aJIEKHOCTI OJHUM 3 HaWBAKIUBIIINX
iMneparuBiB ii 30BHIIIHBOT MOMITUKU OYJIM 1 3aJUINAIOTHCS BIIHOCHHU
3 Pociiicbkoro @enepanicro. IX BakIMBICTH 3yMOBJEHA KOMILIEKCOM
HE TUIbKHM ICTOPUYHHUX, MOJIITUYHUX, T'yMaHITapHUX (pakTopis, ane i
00’€KTUBHUMH TOTpedaMM COILaJIbHO-€KOHOMIYHOTO PO3BUTKY 000X
KpaiH y cy4acHOMY CBITI.

He3paxaroun Ha Te, 1110 TOJOBHUM MPIOPUTETOM CBOET 30BHIIIHBOI
MONITUKK YKpaiHa 3aJiekiapyBaia iHTerpamio a0 €spomneiicbkoro Co-
103y, HE MEHII BaXXJIMBUM 3aJIUIIAE€THCS CIIBPOOITHUIITBO 3 MOCKBOIO.
Huni panionanbHe CMOMyYeHHS MPOEBPOMEHCHKOTO 1 MPOPOCIHCHKOTO
HampsIMiB Y 30BHINIHIN MOMITHUII BUXOAWTH Ha mepuuil mnaH. OpHak
0o0uB1 JepKaBU-TIAPTHEPU B IIbOMY IMPOIIECI MAIOTh BJIACHI MIXOIH J0
po3B’s3aHHs npobaemu. Pocifickkuil miaxia nepeadadae mMOBHOMACIII-
TaOHy 1HTErpaIliio, y TOW Yac siK yKpaiHChbKe OaueHHs I'PYHTYEThCS Ha
MPUHITMIIAX JTBOCTOPOHHBOTO PIBHOMPABHOTO 1 TOOPOCYCIICHKOTO CITiB-
poOiTHHUITBA'.

[TepeMora «HOBHX POCIMCBKHX JeMOKpariBy 1991 poky Ham coro3-
HUM LIEHTPOM LIBUJIKO MEpPEepocia B €KCIaHCII0 MePEMOXKIIIB, Y Pe3yilb-
TaTi YOTO MICIs YCyHEHHS! KOMYHICTUYHOI JIUKTATyPH POCIHCHKI Jifepu
3 KOJIMIITHBOT PaJITHCHKOI €TITH MPUBIACHUIIHN ITOCAIH CBOIX IOMIEPETHH-
KiB 1 3asBWJIM Mpo Hamip 3abe3neuntu Pocii «rigHe Micie y CBiTi», 10
nepeadavao nepexia BIaJHUX BIUIUBIB COIO3HOTO IIEHTPA /10 KePIBHH-
urBa Pocii.

Ha nouarky 90-x pokiB MUHYJIOTO CTOJITTS OyJIM 3aKjIa/IeH] TPaBOBI
ocHOBH cmiBapyx)HocTi B pamkax CH/I: [loroBip npo ctBopeHHst Exo-
HOMIYHOTO CO03y, Yroau mpo MuTHUH 1 [ImaTixHUN CO03M, YuCIeHH]
MDKHApOJIHI MIPAaBOB1 aKTHU MpPO CHIBPOOITHUITBO B €KOHOMIYHIM, coIli-
albHIM, rymMaHiTapHil 1 BificbkoBil cdepax. Y mexax CniBapyKHOCTI
Oynu copmoBani Bukonasuuii komiteT 1 EkoHOMIYHA paja.

VY 3B’A3Ky 3 TUM, 110 KpaiHu-wieHn CHiBIPYKHOCTI BUSBUIIU Pi3-
HUH CTYyIiHb TOTOBHOCTI JI0 iHTerparii, Pocist 3armpoBaania KOHIETIIiI0
«PI3HOMIBUJIKICHOT iHTETparii». BHACIIIOK 40ro CrovaTky yTBOPHIOCS
00’ eTHaHHS YOTUPBHOX AeprkaB — Pocii, binopyci, Kazaxcrany i Kuprusii,
a 3roJIoM mie i €Bpa3ilichka eKOHOMIYHA CHIBIPY>KHICTH 13 3aJTy4eHHAM

1 (2006). [MomuTHueckne aceKThl OTHOMICHUH YKpauHbl U Poccuu. AHaTUTHYECKHI

noknan. Hayionanvua 6esnexa i obopona, 5 (77), 9—10; (2009). Ykpauna-Poccust: ot
KpHu3uca ... K 3pGeKTHBHOMY MapTHEPCTBY. AHATUTUICCKUN TOKIaA. HayionareHa
besnexa i obopomna, 4 (108), 7-8; (2010). YkpaiHCBEKO-pPOCIHCBHKI BITHOCHHH B
eHepreTudHii cepi: cTaH, HOBITHI TEHACHIII ] PO3BUTKY Ta IIEPCIIEKTUBH. AHATITHYHA
JotnoBiab. Hayionanvha besnexa i obopona, 6 (117), 2-3.
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Tampkukuctany 1 AsepOaiipkany. Y paMkax BIJ3HAUCHHX CTPYKTYp
chopMoBaHa Maii’e COTHSI OIOpPOKpPaTUYHUX OPIaHiB 1 YCTAHOB, SIK1 3a-
HMaroThCsl MEPEeBaKHO BUTPATOIO OIOPKETHUX TIpoIlEH 1 yTpUMaHHAM
BEJIMKOTO YMHOBHUIIBKOTO anapary’.

[TocTymnoBo Biji €KOHOMIYHOI iHTErpaIlii, 00’ €THaHHS TOCTIOAPCHKUX
cy0’exTiB, MOCKBa MocTaBWiIa MUTaHHSA PO (OpPMYyBaHHS HOBOI MOJi-
TH4HOI cTpyKTypH. Tak 3’ ssBunacs Coro3Ha aepskasa Pocii Ta binopyci 13
MIPOPOCIWCHKOIO IHTErpariitHOI0 1HGPACTPYKTYporo 1 mpoekToM KoHcTH-
TyuiHoro akty COI03HOT IepKaBu.

OpHOYacHO HE MPUIMHSIUCS CIPOOM CTBOpEHHS Ha 0a3i KpaiH-
yneHiB CHJ] HOBOro mnomiTHKO-IPaBOBOro 00’€IHAHHS IiJ] KEepPiBHU-
[ITBOM HaJHAI[IOHAJFHUX OpPTraHiB BJIAJ{, PO3TAlIOBAaHUMU y MOCKBI.
Huni y MutHOMY CO1031 Jli€ BUKOHKOM, PIIIICHHS SKOTO Y TaJIy31 METHOL
MIOJIITUKY 00OB’SI3KOBI JIsl BUKOHAHHS y9acCHUKaMu coro3y. OJIHaK mpo-
TOJIONICHI HaMIpU WIyTh 3HA4HO naii. Kpemub Bci 4acTilie HaBOAWUTH
npukiaa €Bpocoro3y, MiJKPECIIO0UH, 10 PILIEHHsS €KOHOMIYHUX IpO-
011eM HEMOXXJIMBO O€3 TOMITUYHOTO 00’ €THAHHS, CTBOPEHHS KOJEKTHB-
HOTO TapJIaMEHTY, ypsiIy, OpraHiB IOCTHIIIT TOIIO. Sk HACTi 0K, TPO00-
pa3 mapiaMeHTy BXke ICHye y BUDIAAI MikmnapiameHTChbkoi acamoiei
kpaiH CriBIpyKHOCTI.

ITpore Pocis Hikonu He 3ragye, 1o y €Bpocoro3i KpaiHU-y4aCHUKH
KOPHCTYIOTBCS PIBHUMHU NpPaBaMH, HE3BAXKAIOUM Ha 1X PI3HHUI E€KOHO-
MiuHuK moTeHIian. benpris, CnoBauyunHa abo JlrokcemOypr He TOCTY-
NarThCs CBOIMH iHTEpecaMu 3apaju OibIl MOTYTHIX CYCiaiB, CKOpiIlIe
HaBnaky, @paniis 1 HiMeuyrHa 1rykaroTh 3 HUMH KOMITPOMIC.

VY cBotO Uepry, B iHTETpallii «poCiiChKOTO TUITY» OUIBII CJIa0Ki KpaiH!
3MyIlIeH] MOCTIHHO BPaxoBYBaTH Y CBOIH BHYTPIIIHIN MOMITHII iIHTEpECH
Mocksu. Cama x ®eznepanisi IpPUKPUBAETHCS «CIUIBHUMU 1HTEpecaMu
CriBApPYXHOCTI», SIKI HIKOJIM HE MyOJIIKyBaJIUCS, 1 HABITh HE OTOJIOIIY-
Banmcs. Lle nae Pocii mmpoki nmepcrekTuBy 1o 0 HaB’ si3yBaHHS CBO€ET
171€0JTIOT11 1HIIMM KpaiHaM-yYacHHUIISIM T BHUIVISIIOM CIIJIBHUX 1HTEp-
€CiB «Hapo/iB-OpariBy» 13 3aCTOCYBAHHSAM PI3HOMAHITHHUX CIIEKYJISALINA Ha
TEMY «CIIJIBHOTO MUHYJIOTO 1 APYKOU HAPOIiB»>.

' (2009). Vkpaumna-Poccusi: or kpusuca ... K 3I(QPEKTHBHOMY IApTHEPCTBY.
Amnanutuueckuil noknan. Hayionanena 6esnexa i obopona, 4 (108), 9-10; (2010).
YKpaiHChKO-POCIHCHKI BIIHOCHHM B €HEPreTHUUHI cdepi: cTaH, HOBITHI TEHICHLIT
PO3BHTKY Ta IMEPCHEKTUBH. AHAIITHYHA IOTIOBI 6. Hayionanvua besnexa i obopona,
6 (117), 4-6.

2 (2012). Biganocuru €C-VYkpaina-Pocist: mpobiemMu i mepcreKTHBH. AHATITHYHA
nonoBinb. Hayionanvua 6Oesnexa i obopona, 2 (133—134), 2-8; Tapaciok, b.
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OnHak HaNeXXHY OLIHKY IbOMY SBHITY JaB e y XIX cTomiTTi pociii-
cbkuii renepan M. CkoGeneB — Bu3Bonutens bonrapii 3-mig sspma OcMan-
CBKOT iMIIepii 1 6e3mocepeHiid y4aCHUK BIPOBAKEHHS POCIMCHKOTO KO-
noHianpHOTO sipMa y CepenHiit A3ii, o0 y Takiil qpy:x01 BOayaB e
npuaOaHHs TOMIHAHTHHX MEPEBar OJHIET 31 CTOPIH HaJ IHIIOK'.

CrtBOpeHa y JpyTii MOJOBUHI MHHYJIOTO CTOJITTS PaJASTHCHBKUMU Te-
opeTukaMu JIoOKTprHa «0OMEKEHOTO CYBEPEHITETY», 110 3 YCIIXOM 3a-
CTOCOBYBaJIacsl CTOCOBHO KpaiH-yuyacHMLb Bapmascekoro Jlorosopy,
Terep 3 YCIIXOM BMIPOBaKyBasacs 10 KpaiH-uieHiB CHiBApYKHOCTI.
CueHapiii po3BuTKy JIOKTpUHU pO3paxoByBaBCs TAKMM YWHOM, 100 3a-
0e3meunTy mepexiJy €AMHOTO PAISTHCHKOTO TEOMOTITHYHOTO IEHTPY 10
Pocii?.

VY nilicHocTi MockBa Hamaraacsi HepeTBOpUTH KpaiHu-wieHn Cris-
JIPYKHOCTI y CBOi careniTd, Ha 3pa3ok [lomwini a6o bonrapii B Mexax
Opranizanii Bapmascbkoro goroBopy. [IpuponHo, 1o KoiuiiHI paasH-
CbK1 peciyOniKy He IOTOKYBaIKCs 3 UM, BHACIHIIOK Yoro Pociero 3a-
CTOCOBYBABCS IIUIMH CHEKTP PI3HOMAHITHUX «CIICIiaIbHUX OIEepariiy
mo6 moposiaTu iX omip. 3a OCTaHHI POKHM HaMKpalie Biauynu Ha cobi
TaKy NoJiTUKy I'py3is Ta YkpaiHa, cTOCOBHO KMX MocCkBa He OOMex-
niacs eHepreTUYHOI0 OJ0KaA0I0, a BJanacs 10 NPOBOKYBaHHs cemapa-
TU3MY 32 IPUHIUIIOM «PO3AUIAHN 1 MaHyi», 0 IPU3BEJIO J0 JOKAIbHUX
BIMfH Ha TEPUTOPIi OCTaHHIX, IiA Yac skux Kpemiip HajaBaB JOMOMOTY
Boporam ToOumici Ta Kuesa. Haciiakom nux BiiiH cTana aHEKCisl YaCTHHH
TepuTOopii 060X KpaiH.

AHami3youu 3MiHH Y CydacHId pOCIMCHKIN MOMITUIIl BiIOMHI ame-
PUKAaHCHKUN MOIITONOT 30. ByKEe3MHChKHIA 111€ Ha TTOYaTKy HOBOTO THCS-
YOJIITTS BiJ3HAuaB, 1m0 3 00Ky Pocii 1 Hagam mpoCTeXYyHThCS CIIpoOH
O0OMEXUTH He3alnexHIcTh Ykpainu. Cepeq Takux 3aco0iB — MpUIOaHHs
YaCTKU MPOMHUCIIOBUX 1 €HEPreTHYHHUX MiAMPUEMCTB B YKpaiHi, THCK y
cdepi eHepreTHKH, OyNiBHUIITBO T'a30MPOBOIIB B 00Xia YKpaiHH TOIIO .

Pa3zom 3 Bij3Hau€HMMU HETaTMBHUMU Cy0’€KTHBHUMH (pakTopamu y
BIIHOCHHAX M1 KpaiHaMU 1CHY€ 1 HU3Ka 00’ EKTUBHUX, OCKITbKUA OOW/IBI

(2003). Ykpaina-€C: mpiopurtetn, npobiemu, nepcrnektuBu. Cnisnpays €C ma
Yrpainu, 3, 21.
! Hemuposuu-Jlanuenko, B.W. (1993). Crobenes. Mocksa: Boenusnar, 71.
€pmonaes, A., Parysyxepi, T. (2001). Jonst CHJ] B pykax Pocii? Enepeemuuna
nonimuxa Ykpainu, 4, 70.
Bxesuncknit,36.(2001). PoccusaxodeTorpaHIYUTE HE3aBUCUMOCTD YKpauHBI. Ce200Hs.
<http://www. segodnya.ua/oldarchive/c2256713004f3315¢22569fa0052f4a2.html>
(2001, rpynens, 22)
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Jiep KaBH 3aJTy4eH1 y CKJIaIHI MDKHAPOHI MpoLecH. 3a JOCUTh KOPOTKHI
ICTOPUYHUIN TIEPioA y CBITI BiAOY/IMCS HE3BOPOTHI TEOTOMITHYHI 3MiHU.

3a3HaueHuil T100adbHUN KOHTEKCT iHTerpaiii Ykpainu Ta Pocii y
CBITOBUH EKOHOMIYHMH MPOCTIp 1 B3a€EMOJII0 HAa MDKHAPOAHINA apeHi
CBiYaTh MPO TE, 110 ICHYIOTh CHUIbHI IHTEPECH, 1 TOMY KpaiHH MOBHHHI
BPaxOBYBaTH IHTEPECH OAUH OJTHOTO, B3a€EMOJIISITH 3 METOIO HAUKPAILOTO
IHTErpyBaHHA JI0 ITI00aTBHOTO CBITOBOTO MPOCTOPY.

Came TyT He0oOXiJiHa, Hacamrepel, po3podka cTparerii CiBpoOITHU-
ITBa, a[JalITOBAHOTO 10 HOBUX BUKIMKIB yacy. HeoOxinHO mrykaru Bij-
IIOB1/ll Ha IOCUTb CKJIaHI MUTaHHA 1 y TOM )K€ yac aZieKBaTHO pearyBaTu
Ha aKTHUBI3allil0 BXKE BIIOMUX 1 OSBY HOBUX 3arpo3.

Huni x KuiB 1 MockBa cTUKalOTbCS 3 TPYAHOILAMH, OPOAKYBaHU-
MU HEBU3HAUYEHICTIO 1X MI00AJIBHOTO CTAaTyTy K Jep:KaB, 110 MOCTYIIO-
BO 3aJIy4aroThCsl 10 MPOLECIB CBITOBOIO PO3BUTKY. YKpaiHa, sik 1 Po-
Cisl, OMMMHMWIIACSA Y CIIBTOBApHUCTBI HE CaMUX Oaratux KpaiH, IS SKHX
e Ipolec Hece He TUIbKH MO3UTUB, ajle 1 HEraTuB. 3 OIHOTO OOKYy —
CTAQHOBJICHHSI 1 3MIIHGHHS JEP)KaBHOCTI BHUMAararoTh iHTeHcH]ikartii
HalllOHAJBLHO-KYJIBTYPHOTO BIIPOIKEHHSI, 3 1HIIIOTO — MTPOIIECH MOJICPHI-
3ar1ii y coriaabHO-eKOHOMIUHIN chpepi BUMAraroTh MIUPOKOI BIIKPUTOCTI
JepKaBH'.

OcTaHHIM 9acOM CKOHIIGHTpYyBajacs 3HayHa KUIBKICTh SIK «XPOHIU-
HUX», TaK 1 HOBUX MPOOJIEM y POCIMCHKO-YKPAiHCHKOMY TOJITUYHOMY
nianosi. B ymMoBax BiJICYTHOCTI YITKOI CTpaTerii po3BUTKY MIXAepiKaB-
HOTO CHIBPOOITHUITBA 301JIBLIYETHCS PO3PUB MIXK 3a/I€KJIaPOBAHUMU Y
JBOCTOPOHHIX MDKHAapOJHO-IIPABOBUX JOKYMEHTAaX MPHUHLMIAMHU U I1i-
JSIMH, 1 peaTbHAM CTaHOM B33a€MOII1.

BoueBuap, mo emirtam ABOX KpaiH HE0OX1AHO OymayBaTH B3a€MOBIJI-
HOCHHHM 11032 KOHPpOHTALIHHUMHU ciieHapiaMU. HuHIIIHINA KOHQIIKTHUN
nepioj ABOCTOPOHHIX BIJIHOCHH BApTO PO3IVISAATH SIK MEpPEXiIHUMN 1 He
€ aJIBTePHAaTHBOIO HAJIATOJKEHHSI B3a€EMOBMTIHOIO DPIBHOIPABHOTO 1
parMaTHYHOTO MTAPTHEPCTBA IBOX KPaiH.

AHai3 T0roBipHO-TIPaBOBO1 0a31 ABOCTOPOHHBOTO CITIBPOOITHHUIITBA
CBIAUMTBH, IO BOHA y 3HAYHIM Mipi 3acTapiia i BUMarae siKiCHOTO Bif-
HOBJICHHS, YIOCKOHAJICHHS Ta JOTIOBHEHHs. Y TIEpIIy 4Yepry, MoBa e

1 (2006). [TomuTHueckre acmeKThl OTHOMICHHN YKpauHbl U Poccuu. AHaNTUTHYCCKHUI
noknan. Hayionanvra 6esnexa i obopona, 5 (77), 11-14; (2009). Ykpauna-Poccust: ot
KpH3Hca ... K 3p(eKTHBHOMY MapTHEPCTBY. AHAIUTHYECKNH noknan. Hayionanwua
besnexa i obopona, 4 (108), 9—12; (2010). YkpaiHCBEKO-pPOCIHCHKI BiITHOCHHHU B
eHepreTHyHil cepi: cTaH, HOBITHI TEHICHII1 PO3BUTKY Ta IEPCIIEKTUBH. AHATITHIHA
nonoBine. Hayionanvua 6esnexa i obopona, 6 (117), 4-8.
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PO PO3B’s3aHHA CHIPHUX MpoOJieM, K CTaJId XPOHIYHUMHU Ta iX mpa-
BOBOMY OQopMIIeHHI. P TOKYMEHTIB BUMAraroTh sIK YTOUHEHHS, TaK 1
JIOKOPIHHOT MOJIEpHi3aIlii BiIMOBITHO A0 HUHIIMIHBOTO CTaHy BIIHOCHH 1
MEPCIEKTUBAMHU PO3BUTKY MApTHEPCTBA y Pi3HUX cepax.

JloroBipHa 0a3a B HUHIIIHBOMY i1 CTaHI MICTUTh MOPAJILHO 3acTapi-
71 Ta Maike HelilCHI TOMOBJIEHOCTI. BHacHiJOK 4oro cTopoHaM HE0o-
X17THO 3aBEPIIMTH KOMIUIEKCHY 1HBEHTApPHU3aIlil0 MAaCHUBY JBOCTOPOHHIX
JIOKYMEHTIB, 3a0e3meunTy e(PeKTUBHI MEXaH13MH peatizallii JI0YuX J0-
MOBJICHOCTEH' .

[TpuHIMNOBI pO301’KHOCTI CTOPiH y MiAXonax 10 piBHA 1 (opM iH-
Terpauii B paMKax perioHajabHHUX yTBopeHb Ha npoctopi CHJI 3HauHO
PO3IIUPIOIOTH «KOH(IIIKTHE IMO0JIe» y TBOCTOPOHHIX BIAHOCHHAX. TBep-
na opientauis PO na nmornmmbnenns naptaepcrsa y ¢opmari €EIL, E-
pA3EC, OJKB i npotucrossHHs 3 00’eTHaHHSAMU, ¢ YKpaiHa 3aiimae
npoBifHi no3utlii — ['YAM, CniBTOBaprCTBO AEMOKPATHYHOTO BHOODY,
YCKJIa/IHIOE€ KOOPJMHALII0 CIIBPOOITHUIITBA HAa PET1OHAIBHOMY PIBHI.
[Iporpecye KOHQIIKT IHTEPECIB, MO B IIIOMY HETAaTHBHO BiJJOOPaKAETH-
Csl Ha TIOJTITUKO-€KOHOMIYHMX B1JIHOCHHAX JIBOX KpaiH.

Kondponraris Ykpainu ta Pocii y cdepi perioHabHOI iHTerpatiii €
OJTHUM 3 YMHHUKIB, IO A€CTa01Ii3yI0Th cuTyallio Ha Tepenax CH/I, mo
M ACHITIOIOTH MOJIITHKO-1/IC0I0T YHE PO3MEXKYBaHHS MIXK TpylaMH KpaiH
CniBapyxHocTi. BoueBu b, 1110 eckamnariist Hapy>KeHOCT1 y €Bpa3iiicbKo-
MY PETiOHI HE BIJIHOCHTHCS JIO HAIlIOHAJBHHUX 1HTEPECIB 000X KpaiHZ.

Sk 3a3HaAuanmocs, OMHMM 3 TPOOJIEMHHX AacleKTIB POCIHCHKO-
YKpaiHCbKUX BIJIHOCUH € CHIBPOOITHUIITBO B MeEXaX PEriOHaIbHUX
YTBOPEHB Ha MOCTPAATHCHKOMY IPOCTOPI, OCKUIBKH MOIIAIN CTOPIH Ha
3MICT, GOPMH ¥ MEPCIEKTUBH IHTErpalifHUX MPOLECIB Y CXITHOEBPO-
MEeWCHKOMY PEriOH1 IPUHIIUIIOBO HE 301ratoThCsl.

Kpemis ciipuiimae CriBApyKHICTB SIK PET10H CBOIX BY3bKOCIIPSIMOBa-
HUX 1HTEPECIB, 10 3aKPIMJICHO Ha CAMOMY BHILOMY 3aKOHOJaBUOMY PiB-
Hi — Konnenii 30BHilTHRO1 oiTHKY 1 CTparerii HallioHAJIBHOT Oe3MeKu

' (2012). Bimnocunu €C-Ykpaina-Pocis: mpoOnemu i HepcHeKTHBU. AHaTiTHYHA
notioBinb. Hayionanvra 6esnexka i obopona, 2 (133—134), 10-13; Tapacrok, b. (2003).
VYkpaina-€C: mpioputetn, npodinemu, nepcuektuBu. Cnisnpays €C ma Yxpainu,
3,22.

[Tupoxkos, C. (2005). BeipaboTars CTpaTeruio COTpyAHUYECTBA, aAANTHPOBAHHYIO K
HOBBIM BbI30BaM. Hayionanena 6e3neka i obopona, 4 (64), 8; (2006). [Tomutrueckue
acrnekThl oTHoueHUN Ykpaunsl U Poccun. Ananurnyeckuil noknan. Hayionanona
besnexa i obopona, 5 (77), 8; (2009). Vkpamna-Poccus: or kpmsmca ... K

s dekTHBHOMY MapTHEPCTBY. AHAIUTHYECKUil noknan. Hayionanvna 6Oesneka i
obopona, 4 (108), 6.
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Pociiicekoi @enepanii 1o 2020 poxy. Y 3a3Hau€HUX JOKyMEHTax Ipi-
OpPUTETOM 30BHIIIHBOI MOJITHUKM MOCKBH 3aTBEPPKYETHCS PO3BUTOK
cniBpoOiTHUITBa B pamkax CH/I, mpuuoMy miArpyHTSIM €KOHOMIUHOT 1H-
terpauii Buctynae EBpA3EC, a ronoBHUM MiXIEp>KaBHUM 1HCTPYyMEH-
TOM 3ano0iranHs i 60pOoThOM 3 pEriOHAIBHIMH BUKIMKAMH 1 3aTPO3aMH
BilicbkoBorO Xapaktepy — OJIKbB. Jlns peanizamii 3a3HaueHuX 1iJiel Ha-
BecHi 2008 p. nmpu Ypsiai Pocii Oyino ctBopeHo denepalibHe areHTCTBO Y
cnpaBax CriBapy»KHOCTI'.

Pociticbkuii i1CTEOMIIIMEHT 1HIMIIOE MOJEPHI3allii0 1 3MIITHEHHS I10-
sumiit CriBapyxuocti, EBpA3EC 1 OIKb sk MexaHi3MiB MOJIITHKO-
€KOHOMIYHOI'0, BIMCHKOBO-MOJITUYHOIO 1 T'YMaHITApHOTO BIUIMBY Ha
MOCTPaJIHCHKOMY MpocTopl. HampukiHili MHUHYJIOTO OECATHIITTS OyB
NPURHATHIA TAKET TOKYMEHTIB 1moA0 (opMyBaHHs MpaBoBoi 6a3u Mut-
Horo coto3y B Mexax EBpA3EC, 3arBepkeHa Yroga npo MUpPOTBOPUY
JisUTbHICTB KepiBHUITBOM KpaiH-wieHiB OJIKbB, yxBaneno pimeHHs npo
cTBOpeHHs1 KOIEKTHBHUX CHJI ONEPAaTHBHOTO pearyBaHHS.

Paszom 3 Tum ans Ykpainu IisuibHICTH Y paMkax CHiBIPYKHOCTI HE
€ MpiopuTeToM ii 30BHIIIHBOI MOJITUKH, a KypC Ha €BPOIHTErpallito He
nependavae cniBpoOiTHUITBa y Mexkax OJIKb. A HeronaBHe mignucan-
Hs1 JloroBopy npo acouianito 3 €C, CKIa10BOI0 YaCTUHOIO SKOTO € Qop-
MYyBaHHSI 30HU BUIBHOI TOPTriBIi, pOOUTH HEAKTyaJIbHUM MUTAHHS PO
y4acTh KpaiHW B MOJIEpPHi3allii MPOPOCIMCHKUX MPOEKTIB «IPYroro Io-
KOJIIHHS.

3menHmeHHsT ydacti Ykpainu y CHiBIPYKHOCTI CTBOPIOE HaIpyKe-
HICTb Y IBOCTOPOHHIX BITHOCHHAX, OCKiIbKkH KuiB posrisnae CHJI, ro-
JIOBHUM YMHOM, SIK OpTraH MDKJEpP>KaBHUX KOHCYJbTalll 1 IEpPEeroBopis,
0e3 yuacti y 00’ eiHaHUX 30poiHUX (OPMYBAHHSIX, 1 CTBOPEHHS «E€JUHO-
ro TYMaHITaApHOTO MPOCTOPY», SIKUH akTUBHO J1001t0e Mocksa. Hanpu-
KJaz, YKpaina He mpuiiMae ydacTi y micii cioctepiradiB Bin CriBapyx-
HOCTI, @ TAKO)K YTPUMYETHCS BiJI MiJIMHCAHHS HU3KU CIUIBHUX YTOI B
COLIIaTbHO-EKOHOMIYHiH, BiliCbKOBO-TIONIITHYHIN, €HEPreTUYHii 1 Tyma-
HiTapHIN cepax.

Heratus Mi>kaep:kaBHUX BIIHOCHH Yy MOJITUYHIN cdepl 3yMOBICHUI
PO301XKHICTIO B TE€OIOJIITHYHUX Kypcax, po301KHOCTAM y LMBLTi3aIiiiHO-
My BUOOpI KpaiH. Lle, IMOBIpHO, O/1HA 3 TOJIOBHUX MPUYUH KOH(POHTALI{

' (2006). [TomuTHyecKkre acleKThl OTHOMIECHUH YKpauHbl U Poccnu. AHanmnTH4eCKUi
noknan. Hayionansna 6esnexka i obopona, 5 (77), 9—12; (2009). Ykpanna-Poccus: ot
KpHu3uca ... K 3 (eKTHBHOMY MapTHEPCTBY. AHATUTHICCKUNA TOKIaA. HayionaneHa
besnexa i obopona, 4 (108), 7-9.

35



EVROPSKY POLITICKY A PRAVNI DISKURZ

MOJITUYHUX €JIT JBOX KpaiH, 1110 3arajoM HaOyBae 0OBHHYBAJILHOTO Xa-
pakrepy 3 000X OokiB. IIpOTHCTOSIHHS Ha MOJITUYHOMY PIBHI Hece 3a
c00010 TOSIBY HOBHX 3arpo3 1 B 1HIIMX MPIOPUTETHUX cdepax CHiBpo-
O1THMIITBA, OJIOKY€E PO3B’A3aHHS aKTyaJIbHUX MPOOJIEM ABOCTOPOHHBOTO
Jiasory.

3a TakUMH K TPUYMHAMH HE JIIOTh MEXaHI3MHU JIBOCTOPOHHBO-
ro cmiBpoOITHMIITBA, [ii JepkaB He BIAMOBiNaOTh arMocdepi mapT-
HEpCTBa il JOTOBIPHO-TIPABOBOMY €THUKETy. 3a JiBa NECATUIITTS He-
3aJIe)KHOCTI He 3HAWJCHUM MapuTeT 3 MHUTaHb JEPKABHOTO KOPJOHY B
A3oBo-KepueHchkiil akBaropii, MozepHizalii 6azoBux yroa npo YopHo-
Mopcekuit (ot Pocii.

Ha nymky 6inbinocTi axiBiiB, nepedyBanas YopHOMOpPCHKOTo (io-
Ty P® y KpuMmy HOCUTH Oiibllle MOMITUKO-1A€0JOTIYHE, HI)K BOEHHO-
CTpaTeriyHe 3HA4YeHHs, SKIIO BPaxXOBYBaTH PiBEHb 1 XapakTep 3arpo3
Mockai, 1m0 BUXOAATH 13 A30Bo-HopHOMOpPCHKOTO perioHy. Hempsmum
MIITBEPPKCHHSIM IILOTO € TPAHUYHUN TEPMIH CITY>KOW 1 HU3bKa 060€31aT-
HICTh OoloBOTO cKIIaay YopHOMOpCHKOTO (hIIoTY'.

s Kpemust BilicekoBa npucyTHicTh Y Kpumy 1ie, Hacammepen, 3aci0
KOHTPOJIIO HaJl CUTYaIll€0 Ha MIBOCTPOBI, BIUIMBY Ha YKpaiHy; 1HCTpY-
MEHT OJIOKYBaHHsI €BpOIHTerpariiiHoro Kkypcy Kuepa; nirounii MexaHi3m
MIITPUMKH TIPOPOCIACHKUX HACTPOiB y Kpumy; 171€00T19HMI CUMBOIT
BHYTPIIIHBOI Ta 30BHILIHBOI MOMITUKH.

[TpuHIHUIIOBO PO3XOAATHCS MO3UIIIT KpaiH MI0A0 3MIcTy, opM 1 mep-
CTEKTHB IHTETpalliifHUX MPOLECiB HAa HOCTPAITHCHKOMY ITPOCTOpi. YKpa-
iHa He Oepe y4acTi y iHinioBaHuX Poci€ro peiHTerpamifHux mpoeKTax,
CIIPSIMOBAHUX Ha 3MIIIHEHHS BIUIMBY MOCKBU B Mexax CIiBIPYKHOCTI
Ta TEOTOJIITHYHE TPHUETHAHHSA MOCTPAISIHCHKUX KpaiH 10 MOIEpPHI30-
BAHOTO E€KOHOMIYHOTO W BIMCHKOBO-TIOJIITUYHOTO QIBSHCY ITiJT €T1I0F0
Kpemist®.

XapaKTepHOIO PUCOI0 3aCTOCYBaHHs Poci€ro HealeKBaTHUX 3aXOiB
y B3a€MHII TOPTiBIi € IXHE YiTKE OPIEHTYBaHHS Ha HAWOUIBILI ypa3luBi
CEKTOpHU YKpaTHChKOiI €KOHOMIKHM Ta ITHOPYBaHHS JJOMOBJIEHOCTEH MpPO

' (2006). IonuTHYeckne acreKThl OTHOLICHUH YKpauHbl U Poccuu. AHATUTHYECKUI

noxnan. Hayionanvna b6e3nexa i obopona, 5 (77), 8-10; (2009). Ykpauna-Poccus: ot
KpH3HCca ... K 3pdexTHBHOMY MapTHEPCTBY. AHATUTHYECKUI noknan. Hayionanvua
besneka i obopona, 4 (108), 12—16; (2010). YkpaiHCHKO-POCIACHKI BiTHOCHHU B
eHepreTUyHii cepi: cTaH, HOBITHI TEH/ICHIIIT PO3BUTKY Ta IEPCIEKTUBH. AHATITHYHA
notoBinb. Hayionanvua besnexa i obopona, 6 (117), 9—12.

(2012). Bignocuau €C-VYkpaina-Pocis: mpobiemu 1 mepcHeKTHBH. AHaTITHYHA
nomnoBiab. Hayionanvha besnexa i obopona, 2 (133—134), 12—15.
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BUKOPHCTAHHS 3aXMCHUX 3aXO[iB, Kl HAHOCWIM O HalilMeHIIUH 30UTOK
JIBOCTOPOHHIN TOPTiBIIi, IO MependadyeHo cTaTTero 3 Yroau mpo BibHY
toprieito 1993 poky.

XapaKkTepHOK PUCOK OCTAHHBOI'O JECATHIIITTS CTAJI0 3aCTOCYBAaHHS
Pociero HeaeKBaTHUX 3aXO0/IiB y B3a€EMHII TOPIiBIi y MOMITHUHIHN cdepi.
B rany3i Bucokux TexHosorii MockBa MOCHIIIOE TOCTYN YKPaiHChKHUX
BHCOKOTEXHOJIOTTYHUX c(hep 70 yJacTi B POCIHCHKUX MPOEKTaxX, 0OMExK-
YEOUH BUXIJ iX PO3pOOOK Ha POCIHCHKUIT PUHOK'.

VY Toii ke yac YkpaiHa, 5K 1 Oyab-sKa JeprkaBa Cy4acHOTo Iyo0arti-
30BAHOTO CBITY, nepedyBa€e IiJ BIUIMBAMHU HPOBIJIHUX CBITOBUX KpaiH-
JiepiB, MDKHAPOIHUX OpraHi3auii i perioHanpHUX 00’ eHanb. OqHAK,
BECh CIEKTP 30BHIMIHIX BIUIMBIB, 3 MOIISILY 1X 3HAYMMOCTI JJISI €BPO-
iHTerpamii Ykpainu, MoxHa 3arajgoM 3Bectu jo 3axigHoro (€C, CIIA,
MiKHapoH1 oprasni3zaiii) Ta cxigroro (Pocis, CHJ/I, EBpA3EC), sxi ma-
I0Th pi3HY clenudiKy, Xapakrep 1 IiIi.

Mocksa 3ais pearnizanii cBoro BIumBy Ha KuiB akTMBHO 3acToco-
BY€ 3aXO0JI1 HE TUIHKHU MOJITUKO-TUINIOMATUYHOTO XapaKkTepy, ajie i eKo-
HOMIYHHMI 1 €HEePreTHYHUN THCK, 3IHCHIOE MAcCIITaOHYy TyMaHITapHY
eKCIIaHCII0 B YKpaiHCbKOMY 1H(OpMAIITHOMY MPOCTOPi, BUKOPUCTOBYE
(axTop BiiCEKOBOT MPUCYTHOCTI Ha YKpaiHCBKil Tepuropii. HaiOinbiry
CTypOOBaHICTh BUKIIMKA€E yCE aKTHUBHIIIE i CKOPUTOBAHE BHKOPUCTAHHS
P® nmpopociiicbkux HACTPOiB cepel 3HaYHOI YaCTUHU MOJIITUYHOI €JTITH 1
rpoMajsiH Ykpainu. BkazaHi HacTpoi HOCSATh BUPKEHUN PEriOHATBHHUI
XapakTep, 1 IXHS MOJITU3allid € peaJTbHUM PU3UKOM JUIS IITYYHOTO MOJi-
Jy YKpPaiHCBHKOTO CYCIiIbCTBA.

3arasiom Pocis posmisamae YkpaiHy NepeBaXHO SK 00 €KT BILTUBY.
Mertoro HuHimHbOro Kpemis € 3MillHEHHS MPOPOCIICHKOI CKIIa0BOI
y BHYTPIIIHIN 1 30BHINIHINA MOMITUII YKpaiHU, MEPEeTBOPEHHS ii Ha Co-
I03HY, HANOPSAIKOBaHY POCICHKMM T'€OMOIITHYHUM LIJISAM KpaiHy, sKa
Oyne pyxarucs y dapsarepi 30BHIIIHBOT moiTHKH Pocii?.

' Vkpauna-Poccusi: ot kpusuca ... kK 3Q(HEKTHBHOMY MapTHEPCTBY. AHATUTHYCCKHUN
noknan. Hayionanena 6esnexa i obopona, 4 (108), 20-24; (2010). Ykpainchko-
POCIHiChKiI BITHOCWHU B €HEPreTWYHiNd cdepi: CTaH, HOBITHI TEHICHINI PO3BUTKY
Ta TMEePCIeKTUBU. AHANITHYHA JONOBiNe. Hayionarena b6esneka i obopoua, 6 (117),
12-15.

2 (2006). IoauTHYIeCKHE aCMEKThI OTHOIICHNH YKpauHbl 1 Poccrn. AHATHTHYCCKUIT
noknan. Hayionanvna oOesnexa i obopowna, 5 (77), 20-24; Vkpauna-Poccus: ot
KpH3Hca ... K 3p(eKTHBHOMY MapTHEPCTBY. AHAIUTHYECKNH noknan. Hayionanwua
besnexa i obopowna, 4 (108), 7-8; (2010). YkpaiHCBKO-pOCIHCBEKI BiIHOCHHH B
eHepreTHyHil cepi: cTaH, HOBITHI TEHICHII1 PO3BUTKY Ta IEPCIIEKTUBH. AHATITHIHA
nonoBine. Hayionanvua 6esnexa i obopona, 6 (117), 10—-15.
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3amyyeHHs YKpaiHU 10 MOBHOMAcCIITAOHOT y4yacTi y MUTHOMY COIO3i
ta B nepcnekTusi —y €EC odiuiiiHo BU3HAHO OJHUM 13 IPIOPUTETIB PO-
CIHCBbKO1 30BHINIHBOIT ONITUKH. Tak, y KoHIemnii 30BHINIHBOT MO THKN
Pocii Bi3HauaeThCs HEOOX1THICT «OyIyBaTH BIIHOCUHH 3 YKPAiHOIO SIK
npioputeTHEM napTHEpoM o CHJI, cipusita ii akTHBHOMY TTiIKITIOUEH-
HIO JI0 OMIMOJICHUX THTErpamiiHuX MPOIeCiBy'.

Crig 3a3HaunTH, 10 MockBa po3misaac miAnucanns Ykpainowo Me-
MOpaHIYMY MPO MOTTMONEHHS B3a€MO/IIT 3 €Bpa3iiChKOI0 EKOHOMIYHOIO
KOMICI€F0 sIK KPOK ii iHTerpariii 10 MUTHOTO COI03Y, PO 1110 3asBISIOThH
Brcokomocazaosiii dexeparrii’.

OTxe MO)KHa KOHCTaTyBaTH, o Pocis 00’€KTHBHO 3alliKaBleHA y
BIIMOBI YKpaiHM BiJl €BpONEHCHKOrO BEKTOpa 3 HACTYIIHUM 3rOpTaH-
HSIM IUIaHIB MO0 €BpoiHTerpamii. Kpemib ycBioMITIO€, IO yCHilIHA
inTerpanis Ykpainu g0 €C — 1e npruBabiuBa aJbTepHaTHBA ISl TOCTPa-
JTHCBKUX KpaiH SK MOJIEIl «CYBEPEHHOI IEMOKpaTii», Ky OyylOTh po-
CIMCBKI JIiZIepu, TaK 1 MOJIEPHICTCHKUM IpoekTaM MOCKBU Ha MOCTpa-
JISTHCBKOMY TIPOCTOPI®.

OnHi€r0 3 TOJOBHUX TEHJICHIIIM HA CTUKY TUCSYOIIITh CTAJI0 3pOCTaH-
Hsl amOiniit Pocii 1moa0 perioHaJbHOTO 1 CBITOBOTO JIiiepcTBa, GopMy-
BaHHA «Oy(depHO1» 30HU ii IHTEPECIB Yy MEKax TEPUTOPIi KOIHMIIHBOTO
Pansuaceroro Coro3y. Jliis nocunenHs BiacHoi no3utiii Kpemis 3actoco-
By€ €KOHOMIYHMI THUCK, BUKOPUCTOBYE K IHCTPYMEHT 30BHIIIHBOI IO-
JITUKA MEXaHI3MHU MOCTABOK €HEPTOHOCIIB, «CTUMYJIIOBAHHS 1HTEPECY»
OKPEeMHX JIEpKaB 1 1X OCaJI0BUX OCIO 10 MIATPUMKHU BIACHHUX MO3UIIIN
Ta 1HIIIaTUB, Y TOMY YHCII IIO/I0 TPETiX KpaiH.

Taka cuTyallis IpU3BOJUTH 10 3arOCTPEHHS MI>KHAPOHOTO CTAHOBHU-
11a, a Takok BigHOocHH MiX Pocieto 1 €C, CIIIA 1 HATO. V pe3ynbrari B
cepi Oesrekn yce OUTbIIE 3aTOCTPIOIOTHCS CYTIEPEYKH HABKOJIO PO3IIIH-
peHHst AnbsiHcy, po3MitiieHHs enemenTiB [TPO Ha TepuTopii €Bpocoro3y,
HEOTHO3HaYHUX Mofii Ha bankanax, AdranicTani To1o.

3a3HayeHi IPOIECH He TUIbKU MPU3BOISATH A0 HOBOTO MPOTUCTOSHHS
Mik Pociero 1 3axomom, ane ¥ BUSIBHJIM BIJICYTHICTh €IHOCTI TO3HUIIINA

' TuB. Konyenyus enewneti norumuku Poccuu (ytBepxiaena 12 ¢espans 2013 r).

<http://www.mid.ru/bdomp/ns-osndoc.nsf/e2f289bea62097{9¢325787a0034c255/
€32577ca0017434944257b160051b f7f> (2014, nunens, 23)

Mensenes 3akimkaB KuiB 70 momanemmx pimeHb Immomo iHterpamii B €EIL
VHIAH. <http://economics.unian.ua/finance/794758-medvedev-zaklikav-kijiv-do-
podalshoji-integratsiji-v-ediniy-ekonomich niy-prostir.html> (2013, TpaBens, 31)
(2013). €Bpomneiicpka iHTErparlis YKpaiHu: BHYTPIIIHI YAHHUKH 1 30BHIIIHI BIUTHBH.
AHaniTHuHa A0TOBiAb. Hayionanvha besneka i obopona, 4-5 (141-142), 8-12.
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napTHepiB AK ycepeauHi €Bpocoro3y, Tak 1 3a0KEaHChKUX, Y KIIFOYOBUX
NUTAHHAX Oe3neKH 1 moOy10BH BITHOCHH 3 MOCKBOIO.

SIK Hac/iJOK MOSBU HOBMX 3arpo3 1 MOTIPIIEHHS CTaHy PEerioHallb-
Hoi Oe3nexu — npunuHeHHs Pociero nii JloroBopy mpo 3Bu4aiini 30poii-
Hi cum B €Bpori 1990 p., HOpMaTUBHE 3aKpIIICHHS MOMKJIUBOCTEH
BUKOPHMCTaHHS 30pOHHUX CWJ 3a Mexamu Pocii, ydacTe OCTaHHBOI B
koHuTiKTI 13 ['py3ieto y ceprHi 2008 poky, HuHIMIHA aHekcis Kpumy 1
[TiBneHHO-CXiIHOT YKpaiHu. A B IIIJIOMY 3K, HEI€3MaTHICTh MIXKHAPO/I-
HOT €BPOIECHCHKOI 1 €BPOATIAaHTUYHOI CUCTEM O€3TeKHU, TOOyJ0BaHMX Ha
['enbcincpkux yrogax 90-x pokiB MUHYJIOTO cToMiTTS. OcobnuBo norip-
HIAJIOCS 3a0e3MeUeHHsI PerioHABHOT 1 MKHAPOIHOT Oe3nekn YKpaiHu'.

Buacninok nporo oiniiiauii Kuis BigMOBHUBIINCE B1J AEpHOT 30pOi
SIK 3ac00y CTpUMYBaHHS HE OTPUMAB JIIFOYMX 30BHIIIHIX TapaHTii Oe3re-
KM 1 MEXaHi3MiB 1X 3a0e31eYeHHsl, CKOPOTHB BIIACHI 30pOiHI CHIIH 1 PO3-
noyaB ix peopmyBanHs 3a crannapramu HATO, ane Tak i He cipomirest
3a0e3neynTH NOBHOMACIITA0HY IHTETpallito 10 AnbsHcy. Jlana cuTyartis
3yMOBJICHA MEPEBAXHO BHYTPIIIHBOIO CIAOKICTIO, HEMOCTIIOBHUMH 1
CYNEPEWIMBUMHU JISIMU TPABISAYUX €J1IT, Hee(PEKTUBHICTIO YKpPaiHCHKOT
BJIaJH, 11 30CEpeKEHHSAM Ha KOPIIOPATUBHUX 1HTepecax Ha MIKOAYy Ha-
[[IOHAJILHUM 1HTEpecaM 1 CTPaTeriyHUM LIISM.

[Ipote, 3 iHIIOTO OOKY, ICHYIOTH 1 30BHIIIHI (PAKTOPH, SKi MEPEIIKO-
JOKAIOTh SIK €BpoiHTerpamii YKpaiHu, Tak 1 OTPUMaHHIO HEI MIEBUX
rapaHTiii 6e3neku. 3rajiaHi BUILE MPOLECU NeperpynyBaHHs CUI Yy €B-
POATIAaHTUYHOMY MPOCTOPIi, HECTaYa €THOCTI MO3UIIH y €Bpocoro3i Ta
HATO, HEroToBHICTh JeprKaB-y4acHHIIb JIO 3arajbHOTO PO3B’sS3aHHS
npobseMu pociiicbKux amOiIIiil BU3HAYaIOTh 3HUKEHHS yBaru 3axoay He
TUTBKH 10 YKpainu, ane i 3arajgom 10 CXiTHOEBPOIEHCHKOTO PETiOHY,
3ocepemkyroun ii Ha Pocii. IIpo e cBimuuTh iHimaTuBa Cromy4eHux
[ItaTiB mpo «mepeBaHTaXCHHs» B3aeMHUH 3 Kpemiiem. Xo4ya HUHI Maii-
OyTHE 1i€T iHILIaTHBY € TYMAaHHHUM, ICHY€ HeOe3IeKa po3B’si3aHHs Poo-
JIeM BEJNMKHUX MDKHAPOIHMX I'PaBLiB 32 paXyHOK OUThII cIaOKUX MapT-
HepiB®.

TakuM 4MHOM, PEaJbHONO € INEPCIEKTUBA BUIITOBXYBaHHS YKpaiHU
B 30HY BIUIMBY Pocii, 1m0, okpiM Brpatu KueBoM 30BHINIHBONOMITHY-
HOI CaMOCTIHHOCTI, 3arpOKy€ BUHUKHEHHSIM HOBHX JIIHIH pO3MOALTY B

' epp, Jx. (2009). [Tepexutu Baxki yacu. HayionanvHa 6es3nexa i ob6opona, 2 (106),
29.

2 Ocnayun, A., Enxing, JIx., [Ma#idep., C. (2009). CriBmparis 3 Ykpaiuoro. Hayionanvha
besnexa i obopona, 2 (106), 35.
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€Bporri. 3anobiraHHs TaKOro PO3BUTKY MO/ BUMArae 3yCUib, IK CaMoi
VYkpainu, Tak 1 ii DiATPUMKH 3 00Ky 3aXiJHUX MapTHEPIB.

B mimomy 3a3Ha4yeHi moAii Ta MpoIEeCcH BOYEBHIb 3aCBIAYYIOTH, IO
MDKHApOJIHa CHCTeMa O€3IMeKH CTBOPEHA HANPUKIHIII MUHYJIOTO CTOJMIT-
TSI BUMArae JOKOPIHHOTO OHOBJICHHSI.

Le cTaBUTh ypsiu MPOBITHUX KPaiH CBITY, €KCIIEPTHY CITiBAPYKHICTB,
MDKHApOHI 1HCTUTYLIT Ta I100agbHe CHiBTOBAPUCTBO B LIJIOMY HEpen
HEOOXIHICTIO MOLIYKY CIUJIBHOIO PO3B’S3aHHS, 3arajlbHONPUIHITHX
HUIAXiB aganTauii 1 Tpancdopmarii Mi>KHAPOAHUX 1HCTUTYTIB 3abe3me-
yeHHs 0e3mneku y BCiX cdepax, GopMyBaHHS HOBHUX JIEBUX MEXaHI3MIB,
K1 BIJIMOBIIAIOTH XapakTePy 1 MPUPOJl CyJaCHUX 3arpos.

Hanpukiami HeoOXiTHO 3a3HAYWTH, IO BIJICYTHICTH MIXKHApOJ-
HOTO «IOTHUTY» Ha HEUTpalibHy, 1M03a0i0KoBYy YKpaiHy, (iHaHCOBO-
€KOHOMIYHa HECIIPOMOXKHICTh 3a0€3MEYUTH BIACHUMHU CHJIAMH HaJlilHY
000pOHO3IaTHICTh BU3HAYAIOTH MOTPEOy PO3IIISITY BapiaHTIB MPUETHAH-
HS 10 CUCTEMH KOJIEKTUBHOT Oe3neku. [leTanbHi OIiHKY KOXKHOI ajabTep-
HaTUBU y cdepi BINCHKOBOI O€3MEeKH OymyTh 3pO3yMUTIIIE TOTITHIHUX
raced.

Komm rpoMazstHy yCBiTIOMITIOIOTH, 11O JIepkaBa (piHaHCOBO HE 37aTHA
3a0e3neynTH BIHCHKOBY O€3MeKy CaMOCTIHHO, 110 TPOIIEeH HE BUCTAYUTh
OZITHOYACHO Ha Macjo i MyIIKH, BOHU PO3YyMIiIOTh, 1110 aJIbTEPHATUBH KO-
JIEKTUBHINA Oe3merl Hemae.

[Ipuennanus 10 ANBSHCY HE peaHIMye HAI[lOHAJIIBHY €KOHOMIKY, HE
HaBYUTH TPAIIOBATH 1 TMOBAXKATH 3aKOHU, HE 3a0€3IMEYUTHh MOJIITUYHY
CTaOLIBHICTG 1 3HUIIUTH KOPYIILi0. BCTyn 10 HBOTO JTHIIe CTBOPHUTS J10-
JTATKOB1 MOKJTMBOCTI TOOY/TOBH ITUBITI30BaHOI IEMOKPATUYIHOI JIEPIKABH.
He tpe6a nuni craBut nepenq HATO 1 €C nuranHs HeraitHOro BCTyIy,
Tpeba, B TIEpIIy Yepry,BUPIIIUTH BJIacHI BHYTPIIIHI poliemu’.

Takum YMHOM, MPOBEACHUI aHaNi3 CBIAYUTH, M0 POCIHCHKO-
YKpaiHChbKl BITHOCHMHHU TiepeOyBaroTh y Kpu3oBoMy ctaHi. Ha aymky
aBTOpa, BIIHOCHHM 3 POCi€r0 MOBUHHI OyTH OCTATOYHO TiAMOPSIKOBAH1
Kypcy YKpaiHu Ha €BpOaTIaHTHYHY 1HTETpallito, ocKiibku Kpemib npo-
JOBXKY€e OyyBaTy BIACHY MOJICNIb 30BHIIIHBOI MOMITHKH, SIKa 3a31Xa€ Ha
POJIb OJTHOTO 31 «CBITOBUX MOIIOCIBY Cy4aCHOTO CBITOYCTPOIO 1 TBEPIIO-
My MparMaTi3Mi, 3aCTOCYBaHHI CUJIOBUX BaKelliB BIJIUBY Ta iIrHOpYBaH-
Hi HalllOHAJILHUX THTEPECIB CyCIIiB.

! Bararos, B. (2009). [Tonituka HalioHadbHOT Oe3rekn YKpaiHu B Cy4acHUX YMOBaXx.
Hayionanvna 6esnexa i obopona, 2 (106), 20.
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Ines eBpomneiickkoi iHTerpamii Ykpainu pazom 3 Pociero 31aeThest ab-
coirotHO OesnepcriektuBHO. JIk. Illepp, Hampukiaj, nepekoHaHUM,
10 y BUNAAKY KoopauHaIlli YKpaiHOI CBO€i €BPOMEHCHKOT MOITHKH 3
Pociero pesynbrar Oyie HeraTUBHUM JUTst 000X JepiKaB'.

Otxe, YkpaiHi HaI3BUYANHO BAXKIUBO IEPEBECTH BIAHOCHUHHU 31
CBOIM MIBHIYHMM CYyCiJOM Ha TparMaTHYHy OCHOBY JBOCTOPOHHBO-
ro CHiBpOOITHHUIITBA B €KOHOMIYHIN cdepi mpu 0e3yMOBHOMY JIOMiHY-
BaHHI TMOJITHKH €BPOATIAHTHYHOI iHTerpamii. 3 MEeTOI MOMIMIICHHS
POCICHKO-YKpaiHCHKHUX BiIHOCUH, 3a0€3IeUeHHs] HaIiiHOI perioHab-
HO1 1 mobanpHOi 6e3neku y CxiaHiii €Bpori mpaBisyiil eiTi JBOX KpaiHn
HEOOX1THO:

BHECTH Ha OOTOBOPEHHSI CTBOPEHHS 3arajbHOEBPOINEHCHKOT CHC-
TeMH O€3IeKU 3 ypaxyBaHHSAM 1HTEpECiB €BPONEUCHKUX KpaiH Y
npioputeTHUX cepax (MOTITHKA, EKOHOMiKa, EHepreThuka, Cyc-
M1JIECTBO, €KOJIOTIS TOIIIO);

CTBOPHTH MDKJICPXKaBHY KOOPJAMHAIMHY Tpyly 3 HHUTaHb MO-
BepHEHHs aHekcoBaHMX Pocieto Teputopiii Kpumy Ta IliBnenHo-
ro Cxony Ykpainu. Po3misiHyTH NUTaHHS HaJaHHS aHEKCOBAaHUM
TEPUTOPISIM OCOOIMBOTO aBTOHOMHOTO CTaTyCy 13 30epeKeHHIM
nianopsaAKyBaHHs odiniiHomy Kuesy;

pO3IoYaTy NMeperoBOpy 3 MUTaHb nepedyBaHHs YOpHOMOPCHKOTO
¢moty Pocii B Kpumy 3 moswumii peansHoro crany ¢ioty, notped
3a0e3neueHHs Oe3neku y YOpHOMOPCHKOMY PETioHI, €KOHOMIY-
HUX MOXKJIUBOCTEH KpaiH 111010 HOTO BUBEICHHS,

30CepEUTH 3yCHUIIIS Ha CTBOPEHHI KIIIMATY JIOBIPH Y «IIPOCTOPAX»
VYxpaina-Pocis-HATO, Ykpaina-Pocisa-€C, Ykpaina-Pocis-CILA,
Vkpaina-Pocis-CH/I, moennyroun mo3uiii MOmyKy MeXaHI3MiB
peakKIlii Ha HOB1 BUKJIMKH 1 3aIPO3H PETiOHANIbHIN Ta T00aIbHIN
Oe3srrer;

aKTHBI3yBaTH y4YacTh JIBOX KpaiH y OaraToHamioHaJIbHUX Biii-
cekoBux npoekrax (BLACKSEAFOR, onepartis «HopHOMOpCchKa
TrapMOHIs», omepallii Mo 60poThO1 3 MIKHAPOIHUM TEPOPU3MOM,
ipaTCcTBOM);

PO3BHUBATH MAPUTETHE MAapTHEPCTBO B Mexax CHiBIPYKHOCTI 3a
HaIpsIMKaMH, 110 MPEACTABISIIOTH CIIUIBHUMA 1HTEpeC: 0dopMIIeH-
Hs KopaoHiB y Mexax CHJI, mornmuGneHHs cniBpOOITHUITBA Y

! Ilepp, k. (2003). €BpoariaHTHYHI NEPCIEKTUBUA YKpaiHK Kpi3b TyMaH BIHHHU i
TeOTNOMTUKU. [[3eprano mudcus. <http://gazeta.dt.ua/POLITICS/evroatlantichni
perspektivi_ ukrayini_kriz_tuman viyni i geopolitiki.html> (2003, kBiTeHb, 12)
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ctepl eHepreTUky, yIOCKOHAICHHS MEXaHI3MiB 1 MPpaBoBOi 0a3u
30HH BUTBHOI TOPTiBIIi, COLIATbHO-KYIBTYpHHUI OOMIH;

MPOBECTH MOJICPHI3AIlII0 HOPMATHBHO-TIPABOBOI 0a3M 1 MEXaHi3-
MIB €KOHOMIYHOTO Ta 30BHIIIHHOEKOHOMIYHOTO PErylIOBaHHS Yy
ctepi HiHOYTBOPEHHS, ()iHAHCOBOI, OTIOIaTKOBYBAHHSI 30BHIIIIHBO-
E€KOHOMIYHHUX OTeparlliif, MUTHOI, Tapu(HOI MOJTITHKH TOIIIO;
HaJIaTOJINTH JIi€BE BIWCHKOBO-CKOHOMIYHE 1 HAyKOBO-TEXHIUHE
CHIBPOOITHUIITBO B aepOKOCMIiuHiN, KopabieOymiBHIN, BHUCOKO-
TEXHOJIOT1UHiH cepi eKOHOMIKH, T'aly31 HAHOTEXHOJIOT1H 3 METOIO
BUKOPHUCTAHHS 1 PO3BUTKY MOTEHITIAy BiICHKOBO-IIPOMHUCIOBOTO
KOMIUIEKCY 000X KpaiH.
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Anna Popova

THE MAIN WEAKNESS OF LIBERALISM
IN THE CONTEXT OF GLOBAL
TRANSFORMATION

This paper is going to discuss and analyze some of the weaknesses and
challenges of liberalism in the context of global transformation. The essay will
highlight some of the feeble aspects of the Western liberal strategy, which often
intend to glorify and distinguish itself and impose its values and perspectives
on the whole world and increasingly during last 24 years since the collapse of
communism. Thus, this article will argue that the Western values and ethics
could not be the moral example for the whole world because of its stubborn
unwillingness to recognize the independence and adequacy of non-Western
civilizations and their values that have been omnipresent for generations to
come. The paper is also going to talk about the influence of globalization on
liberalism, and why it seemed right from liberalism to create one liberal world
with common religion and style of life. In general, Liberalism became the most
popular ideology in the world, because of the economic necessity and the
economic success of the most developed Western countries. Therefore, it
attracted other countries around the world, especially, post-USSR countries
that followed this strategy to revive their economies and for their desire to
achieve economic prosperity.

Above all, there are still many nations around the world that have denied this
ideology and rejected the liberal approach. And this paper is going to stress
that these societies are also rational, because they all have deep cultural roots
and religious values, and ethics that could be considered even stronger that
the once existing in the liberal world. Hence, the paper will argue that in the
process of globalization, a rational dialog between Western and Eastern soci-
eties is crucial for the well being and survival of the whole world, because it is
really necessary to find the best way of interaction between global societies.
Indeed, the Western experience can be seen as a good example of a success-
ful economic experience for many post-USSR countries and it will be useful
to follow this way economically, but there is no need to impose other liberal
aspects and views of life on their Eastern counterparts. Overall, the liberal
ideology and its westernization strategy since the collapse of the USSR be-
came stronger, but at the same time has a lot of huge problems as it is going
to argue that the new liberal strategy of perfection and westernization of non
western-countries is flawed and inefficient because it does not consider other
cultures, traditional values, and beliefs. The liberal boom and prosperity in
the last few decades was mainly due to economic and financial progression,
however, this prosperity is limited and it will not be able to uphold the liberal
superiority forever. Hence, the liberals need to change their strategy of west-
ernization and their idea of perfection in order to be able to attract and in-
tegrate other non-western countries, and to continue its global progression.
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Are you aware that the more serious
thinkers among us are used to regard

the spirit of Liberalism as the characteristic
of the 20 destined Antichrist?

John Henry Newman (1841)!

This paper is going to discuss and analyze some of the weaknesses
and challenges of liberalism in the context of global transformation. The
essay will highlight some of the feeble aspects of the Western liberal
strategy, which often intend to glorify and distinguish itself and impose
its values and perspectives on the whole world and increasingly during
last 24 years since the collapse of communism. Thus, this article will
argue that the Western values and ethics could not be the moral example
for the whole world because of its stubborn unwillingness to recognize
the independence and adequacy of non-Western civilizations and their
values that have been omnipresent for generations to come. The pa-
per is also going to talk about the influence of globalization on liberal-
ism, and why it seemed right from liberalism to create one liberal world
with common religion and style of life. In general, Liberalism became
the most popular ideology in the world, because of the economic neces-
sity and the economic success of the most developed Western countries.
Therefore, it attracted other countries around the world, especially, post-
USSR countries that followed this strategy to revive their economies
and for their desire to achieve economic prosperity.

Above all, there are still many nations around the world that have
denied this ideology and rejected the liberal approach. And this paper is
going to stress that these societies are also rational, because they all have
deep cultural roots and religious values, and ethics that could be con-
sidered even stronger that the once existing in the liberal world. Hence,
the paper will argue that in the process of globalization, a rational dialog
between Western and Eastern societies is crucial for the well being and
survival of the whole world, because it is really necessary to find the best
way of interaction between global societies. Indeed, the Western experi-
ence can be seen as a good example of a successful economic experience
for many post-USSR countries and it will be useful to follow this way ec-
onomically, but there is no need to impose other liberal aspects and views
of life on their Eastern counterparts. In this case, it is necessary for the
Liberals to find a more adequate strategies to deal with Eastern cultures
and societies, and their values, in a way that does not to interrupt and

' Newman, J. H. (2013). Newman s Apologia Pro Vita Sua. London: Forgotten Books.
(Original work published 1913), 284-285.
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dictate the West rules over the East, this way could stress collaboration in
economical spheres, but not in cultural values and ethics.

Since the end of the 1990, over XX years have passed by to the West-
ern Allies victory over the USSR in the Cold War. This victory was per-
ceived by many liberals around the world as the end of history, it was
remarked as the vanishing of the last barriers to the liberal ideology and
its westernization of the world.

The Liberal agenda and its Westernization strategy was rapidly spread-
ing, booming and altering and destabilizing all other traditional theories,
cultural values, and mentalities of non western people and countries
around the globe. All of this was accomplished under the slogan of the
«opened society».

The “open society” is a term that was originally developed in the
1932, by the French philosopher Henri Bergson'. It was further matured
and elaborated on during the Second World War, by the Austrian-born
British philosopher Karl Popper.

The primary work of Karl Popper is named “The Open Society and
its Enemies”, and the main idea of this work was to refuse non-demo-
cratic institutions and societies®. This theory became widely-spread and
enchantingly successful after the failure and collapse of the USSR in
the 1990. The open society could be defined as a world without borders,
without specific cultural and national identities that are declared absolute
“archaic”. This implies that non-Western world must be liberated from
its identity and be completely open to foreign influence.

In this case, the West was not perceived as piece of the other parts of
the world and their cultures, their national identities, and their values.
The West was rather signified as the matrix, the role model and the ideal
example for all other cultures, values and identities. It was seen as a
“universal” culture, human rationality and an ideal figure of behaviors.

As discussed by the famous American political scientist, Samuel Hun-
tington, the concept of a universal civilization is a typical product of the
Western civilization. He argues that in the Nineteenth Century, the idea
of “white man’s burden” helped to justify the spread of Western political
and economic domination of non-Western societies. At the end of the
Twentieth Century, the concept of a universal civilization helps to justify

' Bergson, H. (1932). The Two Sources of Morality and Religion. University of Notre
Dame Press, Notre Dame, Indiana, Eng. tr. by R. Ashley Audra and Cloudesley
Brereton (1986) of Les deux sources de la morale et de la religion.Félix Alcan, Paris

2 Popper, K. (1945). The Open Society and its Enemies. The Spell of Plato, Vol. 1.
Princeton University Press, Princeton, New Jersey, 25-48.
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Western cultural dominance over other societies and there is a need for
these companies to copy Western traditions and institutions™!.

In this way, we are able to see that the main case of conflict in the
modern world will not be anymore ideological or economic. The main
case of conflict and misunderstanding in the global society will be cul-
tural antagonisms. And the main conflict will occur between nations and
different civilizations. Nowadays, we can see the most powerful forms
of conflicts, that is not a battle for territory, but a conflict between civi-
lizations?. The most preceded ideology in the world after the collapse of
the communism has become the Western liberal ideology and its culture.

However, the liberals tend to be refusing all other ideologies of non-
Western societies and that in particular, represent a raise of cultural in-
comprehension, and therefore, it constitutes the main problem of liberal-
ism. Thus, the Modern liberalism must pay more attention not only to
Western countries, but also to other cultures and their traditions in order
to became more efficient and appeal to the rest of the world.

Above all, civilizations are the essence of all cultures. They are the
main difference between nations in the world. Arabic civilizations will
never became identical to Chinese and Western never identical to non-
Western, and vice-versa. Hence, it is not about what is right and what is
wrong civilization, it is just about different roots of the society that each
culture lives in. Yet, each representative of a particular civilization has
more than one characteristic, a resident of Madrid may portray himself
with different features like a Madrid, an Spanish, a Catholic, a Christian,
a European, a Westerner’.Therefore, only in this way, civilizations can
widen their borders and this borders can also cross with akin civilized
societies, for example, North America and Europe.

Thus, the Western liberal ideology, feeding of the collapsed commu-
nist ideology, overemphasizes itself as the «only faithful» and «unique-
ly correct» theory. Nevertheless, during the communist era, commu-
nism also promised a quick elimination of national distinctions and the
achievement of a complete social homogeneity. The same was imposed
to the whole world as the certain chart of conduct. Now, the winning lib-

' Huntington, S. P. (1993). The Clash of Civilizations? Foreign Affairs, 72, 3.
<http://www.foreignaffairs.com/articles/48950/samuel-p-huntington/the-clash-of-
civilizations>

2 Huntington, S. P. (1993). The Clash of Civilizations? Foreign Affairs, 72, 3.
<http://www.foreignaffairs.com/articles/48950/samuel-p-huntington/the-clash-of-
civilizations>

> Huntington, S. P. (1993). The Clash of Civilizations? Foreign Affairs, 72, 3.
<http://www.foreignaffairs.com/articles/48950/samuel-p-huntington/the-clash-of-
civilizations>
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eralism, embarks on an analogical «work». It comes forward for the total
standardization of the world in form of Westernization.

When people associate themselves with their culture, they cannot ac-
cept opposing cultures and other ideologies for their life. Thus, occurs
the clash of civilizations, as one culture, which is represented as the only
right thing, does not bear in mind peculiarity and specificity of other
cultures. Therefore, the main case of the world spread of liberalism is
globalization. Because economics became crucial in the world due to
imports, exports, foreign investments, international trade, and etc. Why
liberalism?

As the essay mentioned, it became the most popular and influential
ideology after the collapse of communism due to the economic success of
the most developed and successful Western countries and societies, that
represented a great example for the post-USSR countries, which have
grown in numbers and got attracted by the economic needs and necessity
to develop. Thus, liberalism is widespread by economically successful
countries, because this ideology portray free commercial transactions
and satisfy economic necessity. As argued by Gideon Rose, a member
of the Council on Foreign Relations (CFR):”Liberalism highlighted the
manifold rewards of moving to a world dominated by markets rather
than traditional communities™".

In General, every ideology has its strength and weakness. Nonethe-
less, this paper is going to suggest that in the context of global transfor-
mation, liberalism has became very vulnerable and merely defined. As
argued by Alasdair Maclntyre, a Scottish philosopher who compares the
contemporary liberalism and ideologies to the old theories of Plato and
Aristotle. We will now emphasize some of his arguments.

Hitherto, the biggest problems of liberalism in the context of global
transformation as discussed by Maclntyre, is that the liberal ideology is
merely defined and only based on one civilization, one culture, and one
rationality. It’s only based on the western civilization and it’s values. The
West try to enforce its liberal ideology on everyone and on all countries
without considering other civilizations, cultures, ideas and beliefs. So,
they try to show all other cultures and ideologies inferior to liberalism
and based on that scheme, liberalism tend to push the whole world to join
them but they really fail to consider the values, traditions, and beliefs of
other civilizations.

Therefore, the modern liberal theory fails to integrate other points of
views, other values, traditions and other cultures because it problematizes

' Rose G. (2012). Making Modernity Work: The Reconciliation of Capitalism and
Democracy. Foreign Affairs. <http://www.foreignaffairs.com/articles/136776/
gideon-rose/making-modernity-work>
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that liberalism is perfect and ideal but this is a very flawed and dangerous
thinking because nothing is perfect or ideal. As discussed by MaclIntyre,
we always need to improve and strive for the best in order to be success-
ful and maintain that status, but for those who tend to glorify and ideal-
ize liberalism, how can they really improve and continue their success
when they overlook/underestimate all other ideologies and everything
that they can improve from'. We need other ideologies, other values and
other beliefs and cultures so we can compare our own ideology with
them and validate our theories, values, and rationalities. This is the only
way to improve and maintain our success. Hence, the liberal attempts to
westernize and standardize the world, and enforce the western ideology
on all nations, are blind and ill defined.

In the book of Alasdair MacIntyre, “Whose Justice? Which Rational-
ity?” , the two major topics discussed, are relativism and liberalism. It
is necessary to say that in these topics, the author gives a special em-
phasis and attention to the ideas of Aristotelian ethics. Especially, its
values in comparison with “utilitarian consequentialism” and “Kantian
deontology™. Indeed, moral discourse of Western philosophy became
less stronger and stopped to prove what really is kind or painful for hu-
man population. Maclntyre argues that Western ethics could not be the
ethical example for the other world. By the way, there can be a chance to
develop successful model of society throw sophistication of liberalism
and modernism. One way is to follow Nietzschean nihilism, another one
is to give new born for an Aristotelian ethics. But in this case, it might
be not just a return to ideology of Ancient Greeks, there must be created
modern ideology, based on old principles’.

Developing of social sciences can be contributed to generally ac-
cepted values of ethics and liberal traditions. Hence modern liberalism
came as combination of Aristotelian moral values with any of national
traditions. Modern Western ideology is based on freedom of thoughts
and individualism of every single person, but what actually conclude this
freedom? There are a lot of factors, which influence on human’s mental-
ity like family, environment, education and also traditional values of his/
her country. Is the freedom essential or just acquired? For example, the

' MaclIntyre, Alasdair (2008). Whose Justice? Which Rationality? Overcoming a
Conflict of Traditions/Liberalism Transformed into a Tradition. University of Notre
Dame Press, Notre Dame, Indiana, 164-182 / 326-348.

2 Maclntyre, Alasdair (2008). Whose Justice? Which Rationality? Overcoming a
Conflict of Traditions/Liberalism Transformed into a Tradition. University of Notre
Dame Press, Notre Dame, Indiana, 164-182 / 326-348.

3 Maclntyre, Alasdair (1981)After Virtue. University of Notre Dame Press, Notre
Dame, Indiana, 64-185.
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idea of being successful can be our own purpose or suggested by society.
In the author opinions, freedom can be comparable with capacity to de-
velop life of single person. The main thing in this case would be respon-
sible self-understanding. In return to Aristotelian Nicomachean Ethics,
there is a possibility to underline that there are characters which lead to
consistently good behavior and on the other side is truthful to say that
there also a place for weakness of will and force of character'.

In short, the main and first weakness of the liberal ideology is the
way that each individual is represented as absolutely free person in his
habits, confession and style of life. Moreover, liberal ideology does not
pay enough attention to religion and historical traditional in general. It
proclaims that every person just need to choose any society by accepting
its obligations only for feeling comfortable. But the person still remains
absolutely free and independent’. As Hobbes wrote, there is “no other
goal, nor other garland, but being foremost™.

Isolated individuals enjoy their freedom, and their rights became po-
litical apathetic. It seems like contradictory, but it is also the result of
freedom to choose what to do and not to do.* Men and women in liberal
societies no longer have access to a single moral culture within which
they can learn how they ought to live.” Liberals are free to choose, but on
what values and criteria their choice can be based? On own thoughts and
experience? Individually created life values?

Additionally, liberalism are still dynamic. In this case we still can ob-
serve it developing and in particular experiences, but it is also important
to say that we cannot expect the ending of this process. Modern people
live in a tough time, when judgment of history reveals itself. The crisis of
liberal ideology can be connected with the biggest crises of the culture.
After rapidly development of the modern technology, we became able
to find solutions of essential life problems in technical sphere, which is
completely unnatural.

In short, the post-industrial societies from the expected society with
high quality of life grew into psychologically diseased society in which

! Aristotle, (1962). Nicomachean Ethics. tr. Martin Ostwald. Indianapolis.

2 Walzer, Michael (1990). The Communitarian Critique of Liberalism. Political
Theory, 18, 1, 6-23. <http://www.jstor.org/discover/10.2307/19147771id=3739232&
uid=2&uid=4&sid=21104728193327>

3 Hobbes, Thomas (1640). The Elements of Law, in J.C.A. Gaskin (ed.) (1990). The
Elements of Law, Natural and Politi., Oxford: Oxford University Press.

4 Walzer, Michael (1990). The Communitarian Critique of Liberalism. Political
Theory, 18, 1, 6-23. <http://www.jstor.org/discover/10.2307/191477?uid=3739232&
uid=2&uid=4&sid=21104728193327>

5 Maclntyre, Alasdair (1981). After Virtue. University of Notre Dame Press, Notre
Dame, Indiana, 64-185.
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the «way of life grew into a threat for bases of life». In the conditions
of deepening socio-economic and spiritual crisis a dialog between the
West and East is vitally important. Today from all ideologies of the new
era, only liberalism reserves so simplified emphasis of history. But the
specific of XXI century, considers only one fact, that is, that humanity
already does not have time after the crash of communism, test another
catastrophe now already after total realization of liberal project XXI
century needs new dialectics, dialectics of “bihemisphere thought”, in
which equal rights will be receive by both western technical rationality
and eastern spiritual intuition.

Overall, the liberal ideology and its westernization strategy since the
collapse of the USSR became stronger, but at the same time has a lot
of huge problems as it is going to argue that the new liberal strategy
of perfection and westernization of non western-countries is flawed and
inefficient because it does not consider other cultures, traditional values,
and beliefs. The liberal boom and prosperity in the last few decades was
mainly due to economic and financial progression, however, this pros-
perity is limited and it will not be able to uphold the liberal superiority
forever. Hence, the liberals need to change their strategy of westerniza-
tion and their idea of perfection in order to be able to attract and integrate
other non-western countries, and to continue its global progression.
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Mapraputa YabaHHa, K. NONiT.H.

EBOJIIOLIS MIIXO/IB

JIO0 BUSHAYEHHS MOHATTS
JTEMOKPATIi ¥ KOHTEKCTI
®OPMYJIIOBAHHSI KPUTEPIiB
KJACUPIKALIT MOJITUYHUX
PEXKUMIB

The article describes approaches to categorization of political regimes, with
an emphasis on classifying the models of democracy. In the context of re-
gimes consideration the different political, social, and economic conditions
are interpreted as the criteria for the foundation of relevant typology. It is
thus taken into account that differences in the results of democratization,
explainable initial terms, present endogenous and exogenous factors of
political transformations, draw not only the revision of transformation theories
and them substantial addition but also change of a withstand estimation of
the phenomenon of democracy. After describing the existing classifications of
political regimes, including transitional ones, the author develops the criteria
for relevant typology on the base of defining democracy.

[ToniTuuHMIA peKUM sIK cucTeMa 3aco0iB, METOIB, GOPM Ta CIIOCO-
01B 3IiHICHEHHS TOJIITUYHOI BIIA/IN Y CYCHUIBCTBI, € CYTHICHOIO 03HAKOIO
GyHKIIOHYBaHHS Oy/Ib-sIKOi MOTITUYHOT cucTemMu. Lle moHsaTTs 3acToco-
BYIOTb JJIs IHTEpIIpeTalii THX, K1 CKJIaJUCs y MeBHIN CyCHIbHIN cUCTe-
Mi, SIBHUX Ta HESIBHHUX MOJEJCH JOCTYMIy J0 JIep:KaBHO-YIPaBIiHCHKUX
MO3UI[i{, BU3HAYCHUX Ta OOMEKEHUX 1HTepECaMH, 3BUIKAMHU, COIliab-
HUMHU HaBUYKaMH 3all1KaBJICHUX aKTOPIB, CTPYKTYpaMu PECypciB Ta mpa-
BWJI 1 CTpATerisiMU iX JOCSTHEHH:'.

VY crarti, 1 GOpMYIIOBAaHHS KPUTEPIiB KiIacu(ikalii oM TUIHUX
PEKUMIB y KOHTEKCTI BU3HAYCHHS 1X IEMOKPATHYHOCTI; OKPECIUMO ITiJI-
XOAM JI0 TUIIOJIOTI3aIlil peXUMIB; BapiaHTH IHTEpIpeTallii CyTHOCTI Je-
MOKPATHYHOTO TIPABIIiHHS; PO3IITHEMO TEPMIHOJIOTIIO, 3aCTOCOBYBaHY
JUTSI TIO3HAYCHHSI IEMOKPATUYHOCTI MEPEXiTHUX MOJITHUYHUX PEKUMIB;
Ha MIJCTaBl YOr0O 3alpOIOHYEMO KPHUTEpPil THUIOJIOTI3alliil MOMITHIHUX
PEXKUMIB.

@dopmyBaHHS MIAXOMAIB 10 Kiacu(ikamii MOMITHUYHUX PEXKUMIB
BiIOYBa€ThCS 3 YaciB BUHUKHEHHS MEPIIUX MOJITUYHUX BYeHb. Boj-
HOYAC BapTO 3BEPHYTH yBary, 1o Maike BCI 3aIIPONIOHOBAHI aBTOpaMU

I Kyuenko, O. (2005). 3urzaru 1eMoKpaTi3aiiy MoJIUTHYSCKOTO PEeKUMa B YKparHe.
Coyuonozcusi: meopus, memoowl, mapkemune, 3, 65-79.

51



EVROPSKY POLITICKY A PRAVNI DISKURZ

kiacudikanii MiCTATh BU3BHAUEHHS TA OLIHKY J€MOKPATHYHOTO PEKHUMY.
BiamosingHi iei mpeacTaBieHo y MparsiX JaBHHOTPEUbKUX (inocodiB
[Mnarona (sxuit y mpari «JlepaBay BHOKpeMIIIOBaB Taki Gopmu nep-
JKaBH, SIK: apUCTOKPATiio, TUMOKPATIIO, OJIrapxito, TUpaHito)Ta Apuc-
totens (sikuit y mpaii «IlomTrkay BBakaB MOHApXir0, apUCTOKPATIO Ta
MOJITII0 NMpaBWILHUMU (opMaMH JIep:KaBH, a TUPaHIlO, OJIrapxiio Ta
JIEMOKPATII0 — HEMIPABUIBHUMHU ), JABHBOPUMCHKUX MHUCIUTENIB [1omibis
ta [lunepoHa (ki BBaXKaJlv 11€ajIbHOI0 3MilIany GpopMy i3 O€THAHHIM
€JIEMEHTIB MOHapXii, apucTokparii ta noiitii). ¥ 1o0y BinpomkenHs
nonynapHicTh 3100ynu i1ei T.066ca, sikuil BUOKpEMIIIOBaB MOHAPXIIO,
apUCTOKpaTiio Ta JeMokpartito, H.MakiaBeun Ha miaATpUMKy MOHapXii,
y 106y IIpocBiTHunTBa — Mormsaau MoHTecK € (KUl BHOKPEMIIIOBAB
JeMoKpartito abo pecryOmiky, MoHapxito Ta jaecrorito)ta XK.-XK.Pycco
(SIKUH pO3MIsAAaB IEMOKPATi0, apUCTOKPATIIO Ta MOHAPXIIO).

Ha nowarky XX cT. 3yMOBJI€HI ICTOPUYHUMHM, MOJITUYHUMH, CO-
11aJIbHO-€KOHOMIYHUMH YMOBAaMH ICTOPUYHI MO COPUYUHUIN PO3-
pOOKY AEIIO 1HIIMX THUIOJIOTIH 3 BpaXyBaHHSIM BEJIMKOI KUJIBKOCT1 YHH-
HUKIB, SIKi BIUIMBAJIM HA TOTOYacH1 MoNiTU4HI mpouecu. Cepes BUCHHX,
SK1 MPOIOHYBAJIM BIACHI MiAXOAHM, BUOKpEeMIIOIOTh [.Mocky, akuil y
pO3MIIAaB apUCTOKPATUYHUH Ta IEMOKPATUYHUN PEXUMH BiIIOBIIHO
110 cioco0y (opMyBaHHS €TIT; Ta ABTOKPATHYHUH Ta JTiOEpaTbHANA THITH
BIATIOBITHO JI0 BJIQJIHOTO KPUTEPIrO (KOJIW BJIa/Ia HAJCKUTHh €UHOMY
IpaBUTENIO a00 JeNeroBaHa MIMPOKUM BEpCTBAM HACEJICHHS HUIIXOM
BubopiB); [Jlaccyenna ta A.Kamnana, siki po3pi3HSUTH JE€MOKpATiIO Ta
JICCIIOTIIO Ha MIiJCTaBl TAaKMX KPUTEPIiB, sIK MEX1 BIUIMBY HMOJITHYHOI
BJa/W, TOAUI BIaaM, CHOCIO PeKpyTyBaHHS €NITH, BiJIOBINAJIBHICTH
BJIaJI TIEpPE]l HAPOJIOM, MEXaHI3M PO3MOLIY OJiar, MOXIUBICTh OCKap-
YKUTH BJIAJIHI PILICHHS.

BceranoBnenns toranmitapHux pexxumiB y XX CT. 3yMOBUJIO CYTT€BE
JOTIOBHEHHSI HasBHUX Kiacudikamiid. JlocmimkeHHsT pi3HUX BapiaHTIB
totamitapusmy 3aiicHmim X.Optera-i-I'acer, E.®pomm, X.ApeHnr,
K.®pinpix, 3.bxesuncekuii, P.Apon, M.Kepric, XK. 2Kenes, 3.Hoiimans,
iH111 BYeH1. OCHOBHUMH O3HAKaMH TOTAJITAPHOTO PEKUMY BUCTYIIUIIU:
MapTIHHUN Ta 1€0JOTIYHUN MOHI3M, BTPYUYaHHS JEPKaBH Yy BCi cepu
CYCIJIbCTBA, BKJIIOYAIOUH IIPUBATHY, BCTAHOBJICHHSI KOHTPOJIIO HAJl €KO-
HOMIKOIO Ta 3alpOBa/KEHHS €KOHOMIYHOTO TUTAHYBaHHS, MUTITapU3allis
CYCIIITbCTBA, 3a00pOHA OIMO3UIIWHOT MisSITPHOCTI, BUMOTA MOJITUIHOT
AKTUBHOCTI HaCENIEHHS TOIIO. TaKuM YMHOM, MPOTATOM XX CT. BAHHUKIIA
kyacu@ikalis, ska MICTHJIA TOTaJIITapHl, aBTOPUTAPHI Ta JEMOKPATUYHI
TUIU PEXKUMIB.
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[TommpennmMu y noiTHYHIN Hay1li € ¥ 1HIII TUIoJIoTi3aii, sIKi crupa-
IOTHCSl HA BUKOPUCTAHHS OKPEMOTO KPUTEPIir0 a00 X CYKYITHOCTI. 30Kpe-
Ma CYTHICHO Pi3HI KpuTepii kiacu@ikarii IOJITHIHUX PEKHUMIB 3aIpo-
nonyBanu Taki BueHi gk P.Jlane, XK. bnonnens, T. Banxanen, [ Anmonn,
b.ITayenn, I[.Mopic, K.PIOHF, 1. OgHAM 3 HAWUBIAOMIIINX € MiAXiJ
P.Jlans, sikuii Ha TiICTaBi TAKUX KPUTEPIiB, IK KOHKYPEHTHICTh y O0pOTh-
01 3a BiIamy Ta Mipa 3Iy4eHOCTI TPOMAJISH 10 ypsIyBaHHs, PO3PI3HIB
aBTOKparii (rereMoHii), moapxii Ta nepexijaHi nomTuyHi pexumu'. Bia-
MOBIJTHO, BiH BUOKPEMHUB 3aKpUTY T€reMOHiI0 (i3 MiHIMAJbHUM piBHEM
MOJITUYHOT KOHKYPEHIIii, HU3bKOIO 3ay4EHICTIO TPOMASIH Y MOJITHY-
HUH poriec (IIPHU IbOMY y4acTh TPOMA/ISH Y TIOTITHII BU3HAYAE HE JIHIIIC
BHOOpYE 3aKOHOIABCTBO, ajI¢ 1 HAsIBHICTH JII0€paIbHUX MPaB Ta CBOOO);
BKJIIOUEHY I'€T€MOHIIO (13 HU3bKUM PiBHEM KOHKYPEHIIii Ta BUCOKHMMH I10-
Ka3HUKAMH 3aJTy9€HOCTI TPOMAJISIH); KOHKYPEHTHY oJtirapxito (i3 BUCO-
KHM TTOKa3HUKOM KOHKYPEHIIi Ta HU3bKUM MOKA3HUKOM 3aJIy4€HOCTI);
nofiapxito (13 BUCOKUMH MOKa3HUKAMU KOHKYPEHIIii Ta TpOMaJTHCHKOI
yuacti). Sk 1 P. lans, T.BanxaneHn ta rpyna (iHCbKUX BUCHHX pPO3IIIs-
HYJIM TaKi IOKAa3HUKH, SK: KOHKYPEHIIis (BiICOTOK T0J0ciB a00 Micpb y
MapJiaMeHTi, OTPUMaHUX BCiMa, OKPIM JIIUPYIOYOT, TApTisIMU) Ta y4acTh
(B1ICOTOK IpOMa/IsiH, SIKi B3SUIM Y4acTh y TOJIOCYBaHHI Ha BUOOpax). Bonu
3alpONOHYBAJIM BUKOPUCTAHHS PECYPCHO-aKTOPHOTO TiJIXO/TY, BiIMOBI -
HO JIO SIKOTO y4YacTh y TOJITHIN € OOpOTHOOI0 332 PECypCH, a pO3IMOJILI
PECYpCIB y CYCHUIBCTBI, TAKUM YHHOM, € IIOKa3HUKOM HOTO JE€MOKpaTHy-
HocTi. T.BanxaHeH, BiIMOBIAHO O BKa3aHOTO ITiIXO1y BUOKPEMHUB aBTO-
Kparito (KoJIi KOHTPOJIb HAJl pecypcaMu 3/11HCHIOE rpyna ocib)Ta aeMo-
KpaTiro (KOJIM KOHTPOJIb HaJl pecypcaMu 3IiHCHIOIOTh YUCIICHHI TPYIIN )2

[HmMM  KOMIUIEKCHMM JOCTIDKeHHSIM € tmpans [LAnMoHzga Ta
b.Ilayenna «llopiBHsJbHE TpPaBIiHHSA», /€ BOHU 3a CHPSIMOBAHICTIO
KOHTpOJItO (BiA cycmijbcTBa abo Bija Biajau), BHYTPIIIHbOCHCTEMHOIO
ABTOHOMIEI0, PO3BUTKOM Ta HE3AJIEKHICTIO MOJNITHYHUX Ta TPOMAJ-
CBbKHMX OpTraHi3alliid, BAOKpeMWIH: 1)IeMOKpaTHyHI MOJITHYHI PEKUMU
(abo cucTteMHu): 13 BUCOKOIO aBTOHOMIEIO; 13 OOMEKEHOK aBTOHOMIEH;
13 HU3BKOIO aBTOHOMIEIO; Ta IMepeaMoOiIi3aiiiiHi; 2)aBTOpUTApHI I0-
JITHYHI PEXHMMHU: «OCyYacCHEHi»; mepeaMoOimi3aliiiHi; paanuKaIbHO-
TOTAITAPHMIA; Ta KOHCEPBATHUBHO-TOTATITaApHMIA pexkumu.’ YK . brionmess

' Dahl, R. (1973). Introduction. In R.A.Dahl (Ed.), Regimes and Oppositions, New
Haven — London, Yale University Press, 3.

2 Vanhanen, T. (1984). The Emergence of Democracy : a comparative study of 119
states, 1850-1979. Societas Scientiarum Fennica.

3 Almond, G. A., Powell, G. Bingham, Jr. (1966). Comparative Politics: A
Developmental Approach. Boston: Little, Brown and Company.
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BUOKPEMUB TPAJMILINHI, erajiTapHO-aBTOPUTAPHI, aBTOPUTAPHO-0I0PO-
KpaTW4Hi, aBTOPUTAPHO-HEETAITApHI PEKUMHU, KOHKYPEHTHI Oirapxii
Ta JibepanbHi aeMokparii'. OKpiM TOro y YuCIeHHUX Kiachu(ikarlisax
MOJIITHYHUX PEKUMIB HA3BaHO PEBOJIIONIIHI, KOHCEPBATHUBHI, TUTFOpaITiC-
THYHI, JIiIOepasibHi, TEOKPATHUHI, OJIirapXiuHi, TUKTATOPCHKI, OJHOMAP-
TiliH1, OaraTomapTiitHi, TpaauIiiHi, MOO1TI3aIliiTHI, aBTOHOMHI Ta 6araro
IHIIMX THITIB.

Ha cyuacHomMy eTani HaWMOMUPEHIIUMHU Y TOTITHYHIN HAYI € TOCi-
JOKEHHS caMe IEMOKPATUYHHUX PEKUMIB Y KOHTEKCTI iX MPOTUCTABICHHS
peXuMaM HeleMOKpaTUYHUM. BinmoBiiHO, Take MPOTUCTABICHHS BILIU-
Ba€ Ha BU3HAYCHHS KPUTEPIiB, AKI JO3BOJISIOTH KJIacU(iKyBaTH PeKUMHU
(SK TpaBwMIIO, 3a IIKAJOK Bija aBTOKparii g0 nemokparii). Crpobu BH-
OKPEMUTH KPUTEPIi IEMOKPATUYHOCTI PeKUMY HAOyBatOTh MOIMYJSPHOC-
Ti, mounHatoun 3 70-80-x pp. XX ct. | Hacammepes ix 3yMOBIIEHO 3iii-
CHEHHSIM TMOJITHYHHX TpaHchopmarlliii y 0ararboX MOCT-aBTOPUTAPHHUX
KpaiHax, 30kpeMa y Llenrpanbuo-Cxianiit €Bpori, JIaTuHCHKIH AMepH-
i, A3ii, Adpwuii.

OTxe, BIAMOBIAHO 10 3aBOaHb JOCHIHKEHHS, HA OKpeMy yBary 3a-
CIIyroBy€ TOHSTTS neMokparii. OCKUIBKH JIeMOKpaTisi 3aJeKHUTh BiJl
0ci0, sIK1 BIAMOBIAHO A0 3aKOHY 3A1MCHIOIOTH YIIPAaBIIHCHKI PyHKIIIT, 1e-
MOKpaTH4YHY CHCTEMY BiAPI3HAIOTH BiJl HEAEMOKPATHUHOI, HACAMIIEPE
HOPMH, SIKI BU3HAYAIOTh JIETITUMHI criocoOu 37100yTTs BIaau Ta BiAIO-
BiJIaJIbHICTh YIPABIIHIIIB 32 BJIACHI PillICHHS’.

[Iupoko 3acTOCOBYBaHUMHU € HOPMATUBHHIA Ta OTIMCOBO-CMITIPHYHHIA
MiaX0au A0 ii po3yMiHHs. SIK CTBEPKYIOTh JOCIHiTHUKUA, HOPMATHUBHHMA
HiAXig «nepenpdadae KOHCTPYIOBAHHS i1eaIbHOT MOJIEINI IeMOKparii, 00-
TPYHTYBaHHS ii epeBar MOpiBHIHO 3 IHIIUMH (hOpPMaMU MTPABJIiHHS, aHA-
73 NUBSIXIB 3A1MCHEHHS AEMOKpaTuyHoro ijeany. LliHHICHUN TiaxXia 10
BU3HAUEHHS AEMOKPATii MICTUTh TBEPIKECHHS PO Te€, 110 BC1 TPOMA/STHU
MAalOTh PiBHI MOXKJIMBOCTI y4acTi y 3IHCHEHHI BIIaJH, a JepKaBa € Hell-
TpaJbHUM THCTUTYTOM, (PYHKIIIT SIKOTO CIPSIMOBAHO Ha 3aXUCT 1HAUBITY-
QJIbHUX TIPaB Ta CBO0O1. BaXkIMBOIO 17151 pO3IVISY Y TAKOMY KOHTEKCTI €
i71est HApOHOTO CyBepeHiTeTy. PallioHaIbHO-IpOLIeIypHUH MiIX11 CIIH-
paeThCs Ha 11€10 TPO Te, M0 JAEMOKPATisi MOXKIIMBA 32 YMOBHU IIHPOKO-
IO PO3IMOBCIOKCHHSI PECYPCIB BJIAJIU Y CYyCHUIBCTBI, KOJU YKOJHA CYyC-
MiJIbHA TpyIia He MOXKE YTPUMaTH BIIaJHE JoMiHyBaHHs. Lle cipuunnse
HEOOX1IHICTh JOCATHEHHS KOMIIPOMICY Ta B3a€MHHIA PO3MOALT (PyHKITIH

' Blondel, J. (1987). Political Leadership: Towards a General Analysis. London -
Beverly Hills - New Delhi: SAGE Publications.

2 HImitrep, ®. K., Kapn, T. JI. (2005). YuMm € i uumM He € aeMoKparist. Jemoxpamis:
Anmonoecis. Kuis: Cmonockur, 79-91.
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Ta TOBHOBaYKEHbB, SIKUI 3yMOBIIIOE YepryBaHHs rpyn npu Biaui. [lpen-
CTAaBHUKOM BKa3aHOro migxomay € M.Bebep sik aBTOp miediciurapHo-
BOXKJIUCTCHKOI TEOpii JIEMOKpaTii, sika MICTUTh TBEPIKCHHS PO He-
MOKJIMBICTh TPSAMOI JAEMOKparii y CyCHiIbCTBaX, MPO OpraHi3aliio
NPEACTaBHUITBA 1HTEPECIB IPOMAJSH y CYCHUIBCTBAaX, SKa MOXKIIMBA
[UISTXOM BUTICHCHHS iX 13 TOJITUKHA Ta BCTAHOBJICHHSM KOHTPOJIO 13
CTOpOoHU OrOpoKparii. [[1s 3aXuCTy BIACHUX IHTEPECIB TPOMAJISIHU TI0-
BUHHI IIEpEIaTH MPABO KOHTPOIIIO HAJI BIIAJI0I0 T allapaToM YIIPaBIIiHHSA,
Jizepy, IKUi BUCTYIAE SIK HE3aJICKHE BiJl OI0pOKpaTii HKEepeso JIeriTuM-
HOI BIaJN.

1. Illymmerep, IeMOKpATi€l0 HA3BaB TAKY IHCTHTYLIHHY CHCTEMY IS
NPUMHATTS MOJMITUYHUX PILlIEHb, Y KM OKpeMi rpoMajisiHu 3700yBalOTh
NpaBO BHUPIIIYBaTH, 3Mararo4uck 3a ronocu Budbopuis'. 3a T.Kapmom ta
@.11IMiTTepOM MONIITUYHA JEMOKPATisi € CUCTEMOIO YIPABIiHHSA, Y AKIN
BJIaJia HECE BIAMOBIAAIBHICTH MEpe] TPOMAJITHAMH 3a CBOI il y Cyc-
HUIBHIN cdepi, a TpoOMasiHU peali3yIoTh BIACHI IHTEPECH MIISXOM KOH-
KypeHIIil Ta B3aeMoJIi1 cBOiX oOpanux npezacTtaBHuKiB®. X.JIiHII BBaXkaB
JIEMOKPATI€I0 3aKOHHE TIPaBO (DOPMYITIOBATH Ta BiJCTOIOBATH IMOJIITHYHI
aJbTepHATUBH, SIKI CYIIPOBOJIKYE TPAaBO Ha CBOOOY 00’ €aHaHb, CBOOO-
Iy CJOBa Ta 1HII MOJITUYHI MpaBa JIIOAUHH; BUIbHA KOHKYPEHIIis Cyc-
HUIBHUX JIIZIEPiB; BKJIIOYEHHS y IEMOKPATUYHHIA MPOLEC BCIX e(EeKTHB-
HUX TMOJIITHYHUX 1HCTUTYTIB; CTBOPCHHS YMOB ITOJIITUYHOI KOHKYPEHIIi{
JJIS BCIX WIEHIB MOJIITUYHOI CHIJILHOTH, HE3AJC)KHO Bij IX MOJITHYHUX
BIT0J1I00aHb; MOXKJIMBICTh pOTallii npaBisguux maptii’. A.IlmeBopchkuii
MUCaB, IO JIEMOKPATisl € TaKOK OpraHi3alli€lo MONITUYHOI BIaau, sSKa

! Bkaszane BU3HAUYCHHS, HaNpHUKIa, 3a TBepkeHHsM O K. [lImitrepa ta T.JI. Kapna, €

BJIACTUBUM CaMe [T aMepUKaHChKoi nomitnyaoi Hayku (LLmitrep, . K., Kap, T. JI.
(2005). YumMm € 1 unm He € neMokparis. Jemokpamis: Anmonozis. Kuis: CMonockur,
80.). BiamosinHa iHTeprpeTalis MOHATTS, BIACTHBA JUI TaK 3BaHOI KOHKYPEHTHOI
Teopii JAEMOKpaTii, aKIeHTye yBary Ha KOHKYpCHINi SK O3HaIli JeMOKpaTii (He
BpaxOBYIOUH HAJIC)KHUM YWHOM TaKy il 03HAKy SK y4acTh, o 1o mrcaid i P. [lais,
i E. Tyrman, i ismri gocmiganku. Hlymmerep, U. A. (1995). Kanimanizm, coyianism i
demokpamis. Kuis: OcHoBu, 334.
Kapn, T.JL., llImuttep, @. (2004). JleMokpaTH3anus: KOHIEITHI, TOCTYIAThI, THIIOTE3bI
(Pa3Mblmiienust Mo OBOY MPUMEHUMOCTH TPaH3MTOJIOTHUECKONW MapajnTrMbl MPU
M3yYCHHH TT0CTKOMMYHHUCTHYECKHX TpaHchopmanuii). [1onuc, 6, 6-27; muttep, O.
(1997). Heoxopmioparusm. [lonuc, 2, 14-22.; HImutrep, @. (1996). Pazmbimienns o
TPaKIAHCKOM OOIIECTBE M KOHCOMUAAMK IeMoKpatuu. [loauc, 5, 16-27; IlImitTep,
@. K., Kapa, T. JI. (2005). YUum € i yuM He € gemokparis. [Jemoxpamis: Anmonoeis.
Kuis: Cmonockumn, 79-91; Hlmutrep, @. (1999). Ilpouecchl neMOKpaTuyeckoro
TpaH3WUTa U KOHCONUAALMHU AeMokpaTtuu. [lonuc, 3, 30-33.
3 Ling, J. J. (1975). Totalitarian and Authoritarian Regimes. In F. Greenstein, N. Polsby
(Eds.), Handbook of political Science, 3, Reading, Mass.: Addison-Wesley Pub., Co.,
5-6.
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BU3HAUA€E 3/IaTHICTh PI3HUX IPYI peani3oByBaTH iX creuuidHi iHTepe-
cu'. AJleinxapt miKpeciuB TaKy 0COOIMBICTh AEMOKPATii, SIK BUCOKUMN
CTYITiHb BIAMOBIAIIBHOCTI, KOJH JIii peKuMy mnepeOyBaroTh y BiAMOBII-
HOCTI JIO IparHeHb BiAHOCHOI OUTBIIOCTI TPOMASH MPOTATOM TPUBAJIO-
ro MpOMiXKy 4acy’. «lHaekc aemokparii», po3pobnenuii K. boianenom,
MICTHTb TaKi iHIUKATOPH, K1 UTFOCTPYIOTh PiBEHb HAPOIOBIAAS (YECHI
Ta BiJIbHI BUOOPH, CHCTEMa BUOOPIB 3aKOHO/IABYOI BJIAJIA, CHCTEMa BUOO-
piB BUKOHABUOI BJIa/ii) Ta AKi CTOCYIOTHCS MOJMITUYHUX CBOOOJ (a came:
CBOOOIM APYKY, CBOOOAM AiSITBHOCTI ONMO3ULIMHUX TPYIl Ta OpraHizaniii,
ypsAA0BUX caHKIii ). OKpiM TOTO, SIK IAKPECITIOIOTH JOCITHUKH, ICHY-
I0Th Pi3HI TUIH JEMOKpaTii, IKy He CTAaHOBUTH €IMHUIN HAOIp 1HCTUTY-
i, — «[c]menmndiuna dopma, sKoi HaOUpae AEMOKpATisl, 3aJICKHUTh K
BiJl COLIIaIbHO-EKOHOMIYHHMX YMOB KpaiHH, TakK 1 BiJl Xap akrepy ii ycTa-
JICHUX JICPKABHUX CTPYKTYp»*.

HasiBHICTH UMCIIEHHUX TE€OP1H BHACIIIOK BIAMIHHOCTEN 1EMOKpaTuy-
HUX PEXHUMIB OJHE BiJ] OAHOTO, 3yMOBJIEHO COL1aJIbHO-MIOJITUYHUM Ta
€KOHOMIYHHUM PO3BHTKOM BIJIMOBIIHUX JepkaB. HalimommpeHimumu €
TEOoPii, K1 MPOTIOHYIOTh PO3IIISIIATH: TIPSIMY 200 YUYaCHUIIBKY, TIPEICTaB-
HHUIIBKY a00 TUTFOPJTICTHYHY, PUHKOBY, TJIOICITUTApHY, KOHCOIIaTHBHY,
HapOJIHY, COolLlialibHy a00 COILllaIiCTHUHY, J1i0epaabHy a00 KOHCTUTYIIiii-
HYy, 1HII TUOU AeMOKpaTii. B ymoBax mpsmMoi abo y4acHHUIBKOI AeMoO-
Kparii NpUHHATTA NOJITUYHMUX PIIIeHb BiAOYBAa€ThCA HUIAXOM HPSMOL
y4dacTi BCIX TpoMajisiH y LbOMY Hpolieci. B ymoBax mpenctaBHHIIBKOT
a0o0 TUTIOPATICTUYHOT JIEMOKpaTii rpPOMasHU Pealli3yloTh MpaBo y4acTi
y TIPOIIeCi NPUAHATTS MOJIITUYHUX PillIeHb IUISIXOM OOpaHHs IMiI3BITHUX
iM TpencTaBHUKIB. Y KOHTEKCTI TeOpii MPeICTaBHUIBKOI JEMOKpaTii
3aMpONOHOBAHO TEOPIIO €IITApHOI JEMOKpaTii, 3a KO0 Bliaja HaJ He-
3IaTHUM JI0 YTIPABIIHCHKOT AISTBHOCTI HAPOJOM, HAJICKUTh TTOJITHUHIN
eniTi, cOPMOBaHIN y MpoIieci MOMITHIHUX BHOOPIB Ta MiIKOHTPOIBHIN
rpomMajchkocTi. B yMoBax mibepaabHOl a00 KOHCTUTYIIIHOI AeMOKpa-
Tii peanizariisi Baau OUTBIIOCTI BIIOYBAETHCS Y MEKaX KOHCTUTYIIIHHUX
0o0OMeKeHb, 3alPOBaPKEHUX ISl TapaHTYBaHHA MEHIIOCTI JOTPUMaHHS

' Przeworski, A. (1986). Some Problems in the Study of the Transition to Democracy. In

G. O’Donnell, P. S. Schmitter, L. W. Whitehead (Eds.), Transitions from authoritarian
rule: comparative perspectives, London: John Hopkins University Press, 57.
Lijphart, A. (1984). Democracies. Patterns of Majoritarian and Consensus
Government in Twenty-One Countries. New Haven and London: Yale University
Press, 1-2.

Bollen, K.A. (1985). Issues in the Comparative Measurement of Political Democracy.
American Sociological Review, 45, 370-390.

Mwmitrep, @. K., Kapn, T. JI. (2005). Yum € 1 unm He € meMokparis. [Jemoxkpamis:
Anmonoeis. Kuis: Cmomockui, 80.
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ii mpaB, poib aepxkaBu oOMexeHo. Teopis comiamicTUYHOI AeMOKpaTii,
HaBIAaKH, MICTUTh 17Ie0 PO HEOOXiIHICTh JepKaBHOTO BTPYUYaHHS, — B
YMOBax ComiabHOI (200 1HOMAI COIIaTICTHYHOT) AEMOKpaTii HasIBHOKO €
TEH/ICHIIISI 10 YCYHCHHS COIIaJIbHUX Ta CKOHOMIYHUX PO301KHOCTEH,
CIPUYMHEHUX HEPIBHOMIPHUM PO3MOALIOM IpHUBaTHOI BiacHOcCTI. [Tpu-
XWIbHUKHM PUHKOBOI TEOP1i I€MOKpaTii po3misiaiu MOJITUYHHUH 1poliec
K OOMIH (32 3araJbHONPUHHATUMH MPABUIAMH I'PH, HAIIPUKJIA 1, OOMiH
roJI0CiB BUOOPIIIB Ha peai3alliio MOJITHYHOTO KYpCy, TOPT TOJITHKIB
IIPU CTBOPEHHI KOAJIIIN /IS 3017IBIIICHHS] MOTYTHOCTI1) B YMOBaxX KOHKY-
PEHIIi1 Ha PUHKY, KOJIM METOI0 YYaCHHUKIB € MaKCUMIi3allisl MPUOYTKY MpH
MiHiMi3anii BuTpar'. BimoMoro € Bka3aHa BHIE TEOpis Mmoiiapxii, po3-
pobnena P./lanem?, 3a sikoro MiHIMaJIbHI IPOLIEAYPHI YMOBH AEMOKpATIi:
KOHTPOJIb BUOOPHUX MTOCAJIOBIIIB 32 TIOCTAHOBAMH YPSAY, AKi CTOCYIOThCA
MOJIITUYHOTO KYPCY, IPOBEACHHS YaCTHX Ta YECHUX BUOOPIB; HASBHICTh
1) akTHBHOTO Ta MACUBHOTO BHOOPUYOTO MpaBa, 2)CBOOOIU BHCIIOBIIO-
BaHb, 3) [IpaBa MMOIIYKY aJIbTEPHATHBHUX JPKEpeN iHpopmallii, sKi MaroTh
OyTH 3aXHIIEHI 3aKOHOM, 4) IpaBa rpoOMaisiH Ha CTBOPEHHS HE3AICKHUX
00’eqHanp Ta opranizarii’. Jlo uux ymo @.K. IlImirrep Ta T.JI. Kapn
MIPOTIOHYIOTh JOJATH TaKi, SK: 1)yCyHEHHs MPOTHAIl HEOOpaHUX Ioca-
JIOBITIB 3MIIHCHEHHIO OOPAaHWMH IOCAIOBISIMH CBOiX KOHCTUTYIIHHUX
MTOBHOBAXXEHb, 2) CAMOBPSTHICTD IepKaBH, HE3aJICKHICTh BiJ1 0OMEKEHb
31 CTOPOHU MOTYTHIIIOT OTITHYHOI cucteMu’. KoHcoliaTuBHA TeMOKpa-
Tisl SIK TOJiapXis BIAacTUBA JUISL KpaiH 13 BUCOKUM pIBHEM CYOKYJIbTYp-
HUX po3IlapyBaHb Ta Nependadae CUCTEMY MPaBIIiHHS, KA CIIUPAETHCA
HE Ha MPUHIMI OUIBLIOCTI, @ HA TMPUHIMII MPOMOPIIHHOTO PO3NOALTY
BJIQJM MK NOJMITUYHUMH, PENITIHHUMHE Ta €THIYHUMU TpynaMu’. Y Bij-
MOBITHUX JIEpXKaBax € MPaBIiHHS BEJIUKOI KOATIII{ MOMITHYHUX JIiJIepiB

! TIpencrasuukamu € E.Jlaync, E.lllarmnaiinep, A.BinbaaBcki.

[Momiapxist sSIK paBIiHHS 0araTboXx, ajie He BCiX — «[I1]e He crcTeMa BIIaId, SKa BTLTIOE
B c00l1 JeMOKpaTH4HI ieann y BCii ii MOBHOTI, aje MpaBIiHHS, IO JOCTATHHOIO
MIpO0 HAONMKAETHCS 0 TAKUX iAcalliB. BUAUISIOTh HACTYIHI IHCTHTYIIOHAJIBHI
MIPUHIMIH MOJTIapXIYHOTO PEKUMY: MPaBIiHHs OUIBIIOCTI 1 ITOBara mpaB MEHIIOCT;
MOJIITHYHA 1 MIPAaBOBA PIBHICTH IPOMAJISH; JICTITHMI3allisl BIIAJH; PEICTABHUIIBKUN
xapakrep 1 BuOopuicts Bramm» (Pymmu, ®.M. (2010). Ilomitnuanii pexnm Ta
HApPOAOBIA/IIS: METOIOIOTTYHUN KOHTEKCT. Haykosi 3anucku InCmumyny noiimuyHux
i emnonayionanvrux oocniodxcens im. 1. @. Kypaca HAH Yxpainu, 1 (45), 17).

Dahl, R. (1982). Dilemmas of Pluralist Democracy. New Haven: Yale University
Press, 11.

wmirrep, ®. K., Kapn, T. JI. (2005). Uum € i unm He € neMokparist. Jemoxpamisi:
Arnmonoeis. Kuis: Cmonockuri, 86.

Dahl, R. (1982). Dilemmas of Pluralist Democracy. New Haven: Yale University
Press; Lijphart, A. (1977). Democracy in Plural Society. New Haven: Yale University
Press, 25-44.
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BCIX CETMEHTIB CYCIIbCTBA 31 3MIIIAHUMHU KYyJIBTYpaMH, PIILICHHS, SKi
BIUIMBAIOTh HA IHTEPECH TIEBHOT CyOKYIBTYPH IOBUHHI OyTH yXBaJIeHi 3a
3roau i miepiB, OCHOBHI CYOKYJIBTYpH NMPEACTABICHI B OpraHax BIaIH
MPONOPIIIHO KUTBKOCTI i1 WiIeHiB, CyOKyIbTypH MarOTh BUCOKHI PIBEHb
ABTOHOMHOCTI Y NPHUMHATTI pPillIeHb, sIKI CTOCYIOThCS iX cmpas. Llika-
BUM y KOHTEKCTI BUBYEHHSI MPOLIECY MPUNHATTS MOJITUYHUX PILLIEHb €
MOHSATTS JOPaId0i IEMOKpATii', I SIKOTO BIACTHBOIO € HEOOXIIHICTH
HaJlaHHS JTiIepaMHy TACTaB I CBOiX pIllieHb Ta pearyBaHHS Ha Ti ap-
TYMEHTH T'poMajisH. AJle 1opaaya JeMOKpaTisi BpaXOBy€ MOXIIUBICTD 1
1HIIKMX (POPM MPUIHATTA PillieHb («BKIIIOYAIOUU TOPT MIXK I'pyNaMu i ce-
KPETHI orepalrlii 3a Haka30M T0CaJIOBIIIB» )2

SIkmo TpanuuiiiHa Teopis NpPeACTaBHUIBKOI JEeMOKparii mpuiiise
yBary (¢opMajJbHUM 1HCTUTYTaM, TO KOMILJIEKCHA TE€Opisi IHTePAKTUBHOI
JIeMOKpaTii, y MpoIeci MOLIYKy HIUIAXIB BJOCKOHAJICHHS PEXHUMY, Aei-
Oepauii, BiAMOBIAATBLHOCTI BIIAAH, BPAXOBYE BIUIMB LIMPOKOTO CHEKTPY
IHCTUTYLIHHUX 0cOOMMBOCTEl®. BHUBUYCHHS TEOPIEIO YIIPaBIiHHI 0CO-
OuBOCTEN BUPOOIEHHS MOMITUKH SIK TIPOLECY, SIKUM Nepe1dayae iHTEeH-
CUBHY B3a€MOJIII0 UIMPOKOTO KOJIa 3al[IKaBJIEHUX CTOPIH Ta «JAWHAMIYHY
MHOXXHHHICTB» TIEBHOIO MIPOIO 1HCTHUTYIIJi30BaHUX Cep Y BIAHOCH-
Hax MDK JIep>KaBOIO Ta CyCHIJIbLCTBOM, BIJMOBIHA MOsIBA TaKOTO (1HTEP-
aKTHBHOI'0) PO3YMIHHSI IPOLIECY 3A1HCHEHHS ypsAyBaHHs, CYIIPOBOKY-
€TbCS PO3BUTKOM TaK 3BaHUX «IHTEPAKTUBHUX IEPCIIEKTUB JEMOKpaTii»,
SK1 CTOCYIOThCS c(ep, y AKHUX MyOsiuHa Biajga Ta 3allikaBleHl CTOPO-
HY NPUIMalOTh CIUIbHI pitneHHs'. B minomy, cyTHiCTh aeniOepaTuBHOT
JIeMOKpaTii y aKTHUBHIM MOJITUYHIN ydacTi Ta TpOMaJSHCBKINA OCBITI 13
METOIO TOCHJICHHS POJIi TPOMAJsH y MPOIeci MPUHHATTA MOMITUYHUX
pillleHb, sKa CHpuUsie paliOHAJbHIM Ta YeCHIN JAeMOKpaTHYHiN MOMITH-
1, JeTiTUMalii pillieHb, TOCITHEHHIO KPAIlUX CYCHUIBHUX PEe3yJbTaTiB
y JOBroTpuBajioMy mepiofi’. Came 1€ THI TOJITHYHOTO PEKUMY, Ha

Po3msimyBane Takumu gociinaukamy, sik E. ['yrman, J1. Tomricon Ta iHmi.

I'yrman, E., Tommcon, . (2005). Yerpiit mopamdoi nemokparii. /Jemokpamis:
Anmonocisn. Kuis: Cmonockw, 328.

* Dryzek, J. S. (2007). Networks and Democratic ideals: Equality, Freedom and
Communication. In E. S?rensen and J. Torfing (Eds), Theories of Democratic
Network Governance. Basingstoke: Palgrave Macmillan, 262-273.

S?rencen, E. (2010). Governance and Democracy. Working Paper Series. Denmark:
Roskilde University. Centre for Democratic Network Governance. <WWW.RUC.
DK/DEMNETGOV> (2013, September, 22).

> Cherry, M. J. (2009). Discourse Failure and the (Ir)Rational Politics of Democratic
Decision Making The Journal of Value Inquiry, 43, 120.
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JTYMKY JESKUX AOCITIIHHKIB, BUKIIOUA€ MOXKIIUBICTh BTUICHHS €IIITHUCT-
CBHKOT MOJIETII MOJITUKH .

BonHouac Benmuka KUTBKICTh JOCIIKEHb MICTUTh PO3IIISIIT IEMOKpa-
TUYHOTO TOJIITUYHOTO PEKUMY SIK TAKOTO, SIKUH TIOEHY€E PUCH TIepepa-
XOBaHUX THUIIIB . Y TaKOMY KOHTEKCTI BapTO HAaBECTH pO3pOOJIEHI Mif-
XOJIM 10 BU3HAUEHHS JE€MOKpATIi 3 ypaXyBaHHSM BIAMOBIIHOT KIJIBKOCTI
kputepiiB. T. 3B. «polieypHI» BU3HAUEHHSI BPaXOBYIOTh CAMe JEMOKpa-
TUYHI TIPOLIETYPH, a HE OCOOIMBOCTI 3A1MCHEHHS Ta HACIIIKH TTOTITH-
K. IX TakoK HA3MBAIOTH MiHIMATLHUMHU BU3HAYEHHAMM, OCKITbKH BOHH
BPaxoOBYIOTh MiHIMaJIbHY KUIBKICTh aTpuOyTiB?. BUBUEHHS CycIiIbHOT Ta
€KOHOMIYHOT CHCTEM aBTOPH BKA3aHOTO BU3HAYCHHS BBAXAIOTh OIOCE-
PEIKOBAHO TOB’SI3aHUMH 3 JIEMOKpATi€ro®. Y MiHIMaIbHOMY MPOLEIYp-
HOMY BH3HAU€HHI* IPUIUISIOTH YBAry CyTO NOJITUYHUM PUCAM PEXUMY,
iX aBTOpH, CTBEPIKYIOUH, 110 €KOHOMIKY Ta CyCIUJILCTBO MOTPIOHO 10-
CJI/DKYBATH K IPUYMHU a00 HACTIIKY, @ HE PUCH TOJITUYHOTO PEKHUMY.
Sk mpaBuII0, By3bKe a00 BUOOpUE BU3HAYCHHS JIEMOKPATIT® OTOTOXKHIOE ii
3I1ICHEHHS 3 IPOBEICHHSIM KOHKYPEHTHHX BHOOPiB. BpaxyBanHs Tako-
T'O aCIeKTy, SIK COI[laIbHO-€KOHOMIYHA PIBHICTh Ta/a00 BUCOKHI piBEHb
y4acTi Hapoay y (DyHKIIIOHYBaHHI €KOHOMIYHUX, COIlaIbHUX, TIOTITHY-
HUX THCTHUTYIIH, MPUTaMaHHE MAKCUMATICTCHKOMY BH3HAUYCHHIO JEMO-
Kparii. Po3mupene mMiHiManbHEe MpoIeIypHEe BU3HAYCHHS MICTUTh TaKi
KpUTEpii, IK: IPOBEJCHHS KOHKYPEHTHUX BHOOPIB, JOTpUMaHHs cBOOO/,
HasIBHICTh pealibHOI BIamu oOpanux ypsai®. OkpiM 1bOTo, 10 Bapi-
aHTy, y SIKOMY BPaxOBaHO MaKCHMAaJIbHY KUIbKICTb KPHUTEPIiB, MOXKEMO

' Pincione, G., Teson, F. R. (2006). Rational Choice and Democratic Deliberation:
A Theory of Discourse Failure. Cambridge, Mass.: Cambridge University Press,
1-2. Ane geski BUCHI JOBOJSTh HETATUBHUH BIUIMB JENiOCPAaTUBHUX IMPHHIIUIIB
JSUTBHOCTI CydaCHHX JIEMOKPATHYHHX IHCTHUTYTIB Ha 3MIHCHCHHS PalioHAIFHOTO
BHOOPY, BUKOPUCTAHHS 3HAHD Ta 3IIHCHEHHS MyOIiYHOI OMITUKA B IIJIOMY.

2 Tponeaypuuii miaxin posmisayto y mpaisix 1.0’ Hownemna, ®. K. Ilwmirtepa,
C.Xanrirrona, T.JI. Kapma, npo wminimanpHi BusHaueHHs mwucanu [.J]illanma,
A.ITmeBopcebkuii, X.JIinn, T.JI. Kap: Ta ixmi.

3 Karl, T. L. (1991). Dilemmas of democratization in Latin America. In D. A. Rustow, K.
P. Erickson (Eds.), Comparative Political Dynamics: Global Research Perspectives.
New York: Harper Collins., Linz, J. J. (1975). Totalitarian and Authoritarian Regimes.
In F. Greenstein, N. Polsby (Eds.), Handbook of political Science, 3. Reading, Mass.:
Addison-Wesley Pub., Co.

4 ZanpononoBanomy [.O’Jlonnenom, O.lImitrepom, JI.Jdiamonmaom, X.JliHuewm,
C.JIlincerom.

5 PospobGuukamu € M. 1ymnerep, Kipknarpik, T.BanxaueH.

¢ us. npaui T.JI. Kapna, ®.K.IlImitrepa, C.I'antinrron, Jx.C.Banencyenu, iHImx
BYCHHX.
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BIZTHOCHTH KOHCOJIIIOBaHY JAEMOKpATIi0' SIK THII MOJITHYHOTO PEXKHUMY,
MPUTAMAHHOTO KpaiHaM 3 YCHIIIHUM 3aBEPILEHHIM MpPOIEeCy JeMOKpa-
THU3aIli1, KOJH BiJJOYyBAa€THCS HE JIMILIE BCTAHOBICHHS JEMOKPATHYHUX 1H-
CTHTYTIB, aJi¢ 1 JeTiITUMALlisl TPUHIIHITIB JEMOKPATUIHOTO YPSIIyBaHHS Y
CBIJIOMOCTI €JIIT Ta He-eJIiT, 3aKPIIICHHS HOBOTO PEXKUMY 3aBISKH C(Hop-
MOBAHOCTI I'POMAJITHCHKOI KYJIBTYPH, BIICYyTHIMU € aHTUJEMOKPATUYHI
MParHeHHs MPOBIJHUX YYACHUKIB MOJITUYHOTO MPOIECY, — Il PUCH, Y
CBOIO YEpry, CIPUSIOTH CTAJIIOCTI JIEMOKpATii y JOBrOTPUBAIOMY TIEpio-
ni. HexoHcomi1oBaHO0 1HO/II Ha3UBAIOTh JICJIETaTUBHY IEMOKPATIIO (sSIKa
MOJKE UepryBaTucs i3 AUKTATypaMu), MiJKPECITIOIOUN TakKi i1 0coOIMBOC-
Ti, SIK: IPOBEACHHS BUOOPIB 32 HOBUMHU MPABUIIAMH JJIsS YHUKHEHHS Te-
TeMOHIi KOHKYpPEHTHOI MapTii, KOMUBaHHA BIO100aHb BUOOPIIIB, KOHTP-
0JIb Ta TIEPCOHATI3AIlisl LIEHTPATIbHOT BIAIM.

Ha cydacHomy ertamni nomupeHuM € GopMyBaHHS KPUTEPiiB BU3HAYCH-
HS IEMOKpAaTii y KOHTEKCTI BUBYEHHS MEPEXITHUX PEKUMIB Yy JIeprKaBax
T. 3B. TPETHO1 XBWJIi. BiIMIHHOCTI y pe3ysbTarax MmpoleciB JeMOKpaTH-
3allii, MOSICHIOBAaHI BUX1THUMH YMOBaMHU, EHIOTCHHUMHU Ta €K30TCHHIUMH
YHMHHUKAMH TPaH3UTY, COPUYHHSAIOTH HE JIMIIE Meperisa Tpanchopma-
HIMHUX TEOPi Ta IX CyTTEBE JOTIOBHEHHS, ajie 1 3MIHY yCTaJICHOI OIliH-
KM sIBUIIA JAeMOKpaTii. OCKIJIbKU iICHy€e 0araro MiJATHIIIB ASMOKpATii?, i
BPaxoOBYIOYH OCOOJIMBOCTI JEMOKPATUYHUX NEPETBOPEHDb Y MEPEXiTHUX
JepKaBax, JOIIIBHO BUKOPHCTOBYBATH TMOHATTS «JIEMOKpaTii 3 mpH-
KMeTHUKaMu». Po3po0ka BiAMOBITHUX MOHSATH, SIK 1 3alPOBAKEHHS HO-
BOT TEPMiHOJIOT1, BIIOyBA€ThCSA Y KOHTEKCTI 3A1MICHEHHS YTOUHEHHS BU-
3HAYeHb 00 CTBOPEHHS «CIA0KUX miATUMiIB». Came Ui HUX BIaCTUBHM
€ BpaxyBaHHS BIICYTHIX puc qeMokparii. [le 3ymMoBIToe 3anpoBaKeHHs
TaKUX MOHSTH, SIK «4ACTKOBI IEMOKPATIi», «IICEBIOIEMOKPATii», «HETi-
OepalibHi AeMOKparii», «(hopmanbHi 1eMOKpaTii», a TAKOXX KepoBaHa, TO-
TaJiTapHa, MaHIylIbOBaHA, IEKOPATUBHA JIEMOKpATisl, KBa311eMOKpaTis,
nceBIoAeMOKparis Tomo. OTke, y MUPIIOMY KOHTEKCTI TyT MOTPiOHO
Ka3aTu Mpo «Ti0puAHUI» ad0 «3MIIaHu MOTITHYHUN pexuM. Puca-
MU Ti0puaHOTO pexnmy, 3a T.Kaporepcom €: 1) HenocTaTHe BpaxyBaHHS
abo IrHOpyBaHHS 1HTEPECiB I'POMASIH; 2) HU3bKUNA pPiBEHb MOJITHYHOI
ydacTi B TiepioJ] Mk BuOopamu; 3)4acte MOPYIICHHS MPaBOBUX HOPM;

' Po3misiiy HOHSITTSI KOHCOJTIZIOBAHOT IEMOKPATii y TOW UM IHIIUHA CrIociO MpuaiIHiIu
yBary Taki BueHi, sk C.Banencyena, I.O’lonnen, T.Kapn, X.Jlinu, Jx.MyHk,
Jx Idpigxem, A.ITmesopcekuii, P.Pirrc, A.Creman, A.lllemmep, ®.K.IlImitrep,
b.Iueitnep Ta iHMIII.

2 I.Kombep ta CJleBiuki waBomsts mudpy 550. Komwbep, /1., Jesiuki, C. (2005).
Jlemokparis =~ «3 TIPUKMETHHKAaMI»: KOHICNTyaslbHI OHOBJICHHSA Yy TIpoleci
MOPIBHSUTBHUX AOCITIKEHb. [Jemoxkpamis: Anmonozis. Kuis: Cmonockum, 176.
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4) HM3bKa JIETITUMHICTH BUOODIB; 5) HU3bKUI piBEHb JIOBIpH /10 JIepKaB-
HUX IHCTUTYTIB; 0)B LIJIOMY HEIOCKOHAJE (DYHKIIIOHYBAaHHS JICPXKaBH'.
CTOCOBHO IIMX MIJTHUIIIB, JJISI TTO3HAYCHHSI CYTHOCTI T1OpUIHUX PEKH-
MiB BUKOPHUCTOBYBAaHUMH € TOHATTS: AMKTaOnaHna (KOJIU MepexiaHuin
nepiof iHIIIOBaHO 3BEPXY, a KOJUIIHI MPABUTEN] IPArHyTh 3aXUCTUTH
CBOI iHTEpEeCH HUISXOM 3aCTOCYBAaHHS aBTOPUTAPHUX METOIB BiIHOC-
HO HOBOTO PEKHMY, — TAKUM YHMHOM, BiIOyBaeThCs JiOepaizallis, ajie
HE JIEMOKpaTH3allis) Ta IeMOKparypa (ska iCHye y CUTyalli 311iiCHeHHs
JeMOKpartu3alii, ane npu BifacyTtHocti nibepamizauii)’. Jx.JI. Tanmon y
npaini «IloXomKeHHsT TOTamiTapHOT AEMOKpATii» 3alpONOHyBaB TEPMiH
«IMiTaliifHa JEMOKpaTis», SKUM IMO3HA4Ya€ TMOMITHYHHA PEXHM, T €
30epeKEHHSI PHC JIEMOKpATii, BU3HAHHS PEXKHUMY SIK JIEMOKPATHYHOTO,
aje 371iCHeHHs MMpaBIiHHs MMEeBHOI MapTii/mapTiili B iHTepecax peasbHO
NPaBJsTu0i BEPXiBKH. Y TAaKHX PEKHMaxX perpecii € HEMOMIUPEHUMH, a
3aKOHOJIaBCTBO € JIi0epallbHUM. BIacTUBUM TIpH IbOMY € JIOMiHYBaHHS
BUKOHaBYOi Biaau. . 3akapia 3anpornoHyBaB TepMiH «ILTiOepanbHa ae-
MOKpATis», BIACTUBUH AJIsl PEKUMIB 3 BUIbHUMU Ta YECHUMH BUOOpamH,
ajie HeJIOCTATHIM JIOTPUMAHHSM MPUHIUITIB BEPXOBEHCTBA TIpaBa, 1HIH-
BiJlyaJIbHHX ITPaB Ta [PaB MEHIIINH".

Ha migcraBi po3risay, KputepieM Kiaacuikailii MOTITHYHUX PEkKHU-
MiB IPOMIOHYEMO BBaKaTH MEXaH13M 3/1HCHEHHS BJIaJIU Y AepPKaBi, — Bl
[EHTPaII30BaHOI CHCTEMH BJaJy Ta 3IMCHIOBAHOTO HEIO TOTAJIBHOTO
KOHTPOJTIO BCIX CYCIUIBHUX cep Y TOTaITapu3Mi, 10 ILTI0PaTiCTUIHOT,
CTBOPEHOI Ha 3acaZiaX y4acTi CUCTEMH 3 POTAli€l0 eJiT y JAeMOKparii.
[Tpu 1bOMy, SIKIIO BBAXKATH TPAH3UTOM y YUCTOMY BUIVISLI MEPEXija Bix
TOTANITAPU3MY SIK KpaliHBOI (hOpMH aBTOKparii ab0 aBTOpUTAPHU3MY 10
KOHCOJTIIOBAaHOT JIGMOKpATil sSIK MaKCHMaJbHOTO BHU3HAYCHHS JEMOKpa-
Tii; 3 BpaXxyBaHHSM TOTO, IO MOYATOK Ta METY TPAH3UTYy MOXe OyTH
pPO3TAIIOBAaHO MK IIUMH TOYKAMH, 3aJIe)KHO BiJ HAIIOHAJIBHUX OCO-
OMMBOCTEH, — aBTOP MPOIMOHYE 3aCTOCOBYBATH JJISi BU3HAYCHHS THITY
MOJIITUYHOTO peXUMYy (200 CTYIEHIO MOTO IeMOKPAaTHIHOCTI) TaKi KpH-

' Carothers, T. (2002). The End of Transition Paradigme. Jornal of Democracy, 13 (1),
10.

2 Iwmitrep, ©.K. Veposvr u ounemmvr demoxpamuu. <http://www.politnauka.org/
library/dem/schmitter.php>. [Toganemmii po3BUTOK I TEOPis, 3 3aCTOCYBAHHAM IS
JOCTIDKCHD TIOCTPAITHCHKIX JICPIKaB, 3100yi1a y mparsix (ppaHIy35Koro mojIiToiora
M.Poma (crarts «/lemokparypa Binagimipa [Tytinay», 2004), pociiicbkoro mostitonora
ICaraposa (crarti y BuganHi «Hosa razera», 2004), moTiaHacbKoro )ypHalicTa
H.Amepcona (crarts y Buganni «London Review of Booksy», 2005), Himernpkoro
xypraiicta b.Paiitirycrepa («/lemokparypa Ilytina», 2000), iHIIAX aBTOPIB.

3 Zakaria, F. (1997). The Rise of Illiberal Democracy. Foreign Affairs, 76 (November-
December), 22-43.
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Tepii, sK: 1)crnocobu poTatii eiT y cycnibCTBi, ciocodu ¢popmyBaH-
HsI BUIIUX OPTaHIB BJIAJU y JIepPKaBi, HASBHICTh KOHKYPEHIIIi y mporeci
(hopmyBaHHS OpraHiB JIepKaBHOI BJIaJy, 2) piBEHb TapaHTyBaHHS (FOPH-
JTUYHUH acIIeKT)Ta peajibHe JOTPUMaHHS MpaB Ta cBoOO, 3) HAsIBHICTh
Iopanizmy (11e00riYHOro, NapTiitHOro), 4) HasIBHICTH JIETAJILHOT OT10-
3|IIii, 5)Mipa Iep>KaBHOTO KOHTPOITIO HaJl EKOHOMIKOIO, YaCTO HASIBHICTh
PUHKOBOT €KOHOMIKH, 6)pO3BHHEHICTh TPOMAJSTHCHKOTO CYCHIHCTBA,
7) npaBoBe 3akpituieHHS (K (GopmanbHUN KpUTEpiil)Ta peanbHa pea-
Ji3alis mpaBa rpoMajsiH OpaTu ydacTb Yy IMOJITHI, X BKJIIOYEHICTh Y
MPOIEC MPUHHATTS PillleHb HA AeP>KaBHOMY PiBHI, KUTbKICHI TOKa3HUKH
y4acTi (K CTaTUCTUYHUN KPHUTEPIH, KU € MEHII MMOKa30BUM)Ta Oa-
KaHHs, moTpeda, HeOOXiTHICTh TPOMAJISH BUCTYMATH yYaCHUKAMU IO-
JITUYHOTO Tpolecy (SIK MOKa3HUK THITY HOJITUYHOI KyJABTYpH), §) BiAIO-
BIJTHICTB JiSUTHHOCTI OPTaHiB JePKaBHOI BJIaIM IIPABOBUM 3acajiaM TaKoi
TISTIBHOCTI, @ caMe: JOTPUMAaHHS KOHCTUTYIIHHUX HOPM Ta 3aKOHIB, pe-
ani3aiis IpUHILHUITY MOALUTY BIaau a0o 3/11iCHEHHS BIa1 Ha JAEpPKABHO-
My piBHi.

30kpemMa HaBeIeHI KpUTEpil € BKIUBUMU ISl BU3HAYCHHS CTYIIC-
HIO JIEMOKPAaTUYHOCT] TMOJITHYHOTO PeXuMy (abo TuUmy aeMoKpartii).
[e moyxe OyTH KOPUCHUM IIPU BUBYEHHI 30KpEeMa MEPexiJHIX PEKUMIB,
METOI SIKHUX € BCTAHOBJICHHS JEMOKPAaTHYHOTO MpaBmiHHA. [Ipu 1po-
My, OCKUIBKH peajiii BiAPI3HAIOTHCS BiJl CXEM, MPEACTABICHUX y TEOpii
K JIEMOKpPAaTUYHI PEXUMH, MOTPIOHUM € yTOUHEHHS ab0 CTBOpPEHHS
MEeBHUX MIATHUIIB, K1 UIIOCTPYIOTH 0COOIMBOCTI (DYHKIIIOHYBaHHS pe-
KUMY Ta, HAMBAKJIMBIIIE, HOr0 HAOMMKCHHS/BIIXUICHHS BiJ] YHCTOTO
tumy. | pasom i3 TUM, BapTO MPHUIUIATH yBary sSIK KOHCTHTYIIHHUM 3a-
cajlaM peKUMY, TaK 1 peasizoByBaHHM IPHHIUIIAM HOTO E€MOKpATHY-
HOCT1 — (D)YHKIIIOHYBaHHIO 1HCTUTYTIB Ta 30€peKEHHIO/3MIHI TPaIUIIiii,
BJIACTHBUX JJII KOHKPETHOTO CYCIJILCTBA Ta MOJITUYHOI CUCTEMH, IO
JI03BOJIUTH 00’ €KTHUBHIIIE OLIHUTH CTYIiHb HAOIMKEHHS MOJTITHYHOTO
pexumMy 10 cHOpMyITbOBAHOI y TEOPii TEOPETUUHOT KOHCTPYKIIii.
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AnboHa TupoH

KOHUEIITYAJIBHI I IXOAN
A0 JOCNIKEHHA NOJITUYHUX
IHAPTIM

The article analyzes the conceptual approaches to the study of political
parties and party definitions. Several directions to the definition of the notion
«political party» have been singled out. «Narrow» and «broad» definitions
of political parties have been characterized. Outlining the evolution of party
classifications after the Second World War, the article distinguishes the
following types of parties: comprehensive and cartel. Each of them presents
an ideal-typical model, most appropriately facing the challenges of the
specific period and characterized by certain peculiarities. As an example of
comprehensive party, Franklin Delano Roosevelt’s «New Deal coalition» is
considered.

VY cyyacHHMX J€MOKpaTUYHHUX KpaiHaxX 3aBJaHHS MOJTITHYHUX MapTii
MOJISITA€ y HAJIATOPKEHH1 3B’ 13Ky TPOMAJISH 13 JIep>KaBoko Ta ii Jriepa-
MU. 3BICHO, LIell (haKT 3yMOBIIIO€ HAKOIIMYEHHS T4 BUKOPUCTAHHS €JIEK-
TOpaJIbHUX PeCypciB rpoMajisiH. BiaTak, psa po3cyayiuBUX 1 BINIMBOBUX
MOJIITUYHUX TEOPETUKIB ChOTOJIEHHS BBAXarOTh, 10 MapTiiiHa cucTeMa
€ TIEPEIYMOBOIO TOJITHYHOT €()eKTUBHOCTI. BibIie TOTo, SKIIO CHIITh-
Hi MapTiiiHi CUCTEMH € 5K B110Opa’keHHSIM, TaK 1 HEOOX1THOIO YMOBOIO
BHCOKOT €()EKTUBHOCTI JEMOKpaTii, TO CJIa0Ki — 3yMOBJIIOIOTh ii HU3bKY
e(heKTUBHICTD.

BapTto Big3zHauuTH, mo npodiieMa JO0CTIKEHHS MOMITHYHUX MapTii
y HayKOBill Tpajulii HE € OJHO3HAYHO. SIKII0 aMepUKaHChKI HayKOB-
i I[1. Meiip, C. Jlincer! po3misaaroTh iICHYBaHHS MAPTid K HEOOXiTHY
YMOBY JIEMOKpAaTH3aIlii Ta PO3BUTKY CYCILIbCTBA, TO MOPS 3 IIUM iICHY€E
1 ymKa amepukaHcbkoi nociinaumi K. Jloycon? mpo e, 1110 cydacHi nap-
Tii IOCTYMOBO CTAlOTh AKTOPAMH, SIKI CTPUMYIOTh PO3BUTOK JI€MOKpaTii
yepe3 CBOIO B1JIIPBAHICTh Bl IHTEPECIB BUOOPIIIB.

3HauHUI BHECOK y PO3KPUTTS CyTHOCTI MOJIITUYHUX MAPTii 3poOuiu
amepukancbki HaykoBli E. beroen, K. Jxxanga, [Ixx. M. bepi, Jx. T'ona-
MmaH, P. Karir ta i1, Teopetnuni 3acaay BUBYCHHS TOJMITUYHUX TAPTIH Yy
PI3HHUX acrmeKTax JOCIIKYBaIu HiMeIbKi qociiaauku . Tepbept don
Apnim, O. Kipxxaiimep, ¢pon B. TizenrayseH ta iH. Pocilicbki aHaTITHKH

! Karn, P, Moiip, I1. (2004). U3MmeHstomuecss MOACIH NapTHHHON OpraHU3alMud U

TIApTUIHON IEMOKpATHH: BOSHUKHOBEHHE KapTEIbHBIX MApTHH. [lapmuu u 66100pbi:
xpecromarusi. Mocksa, 7.

Konowmeiines, B. (1995). [Taptuu B 3epkaie 3anmaHONi MOMATOIOTHU. [ 0cyoapcmeo u
npaso. 10, 139.
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B. Konowmeiinies, M. [limaHic po3mIsiHYIM MOJITHYHI MapTii y J3epKa-
i 3aXiAHOT MOJIITONOTI] Ta MePCIeKTUBU OararonapTiiHOCTI B €Bpori.
VYkpaiaceki nomitonoru O. Ximuenko, B. JIutsun, A. [TaBko nmpuaiamim
yBary npoonemam GpeHoOMeHy napTii K GOpMH MOJITUYHOT OpraHi3arii
cycniibcTBa. MeTor T0CTiIKeHHs € PO3KPUTTS KOHLENTYaJIbHUX IiJ-
XOJIiB /10 pO3YMIHHS MOJITHYHHUX MAPTii y HAYKOBIN TpaauIlii.

Bukiaa ocHoBHoro marepiaay. Ha Hamy nymky, mpu 1OCIiIKeH-
HI TIOJMITHYHUX TApTi HAA3BUYAWHO BAKIIMBUM € BUKOPHUCTAHHS KOH-
LEeNTyaJdbHUX MiAXOAIB A0 PO3YMIHHS MapTiid, aJAeKBaTHUX KOXKHOMY
KOHKPETHO-ICTOPUYHOMY Tepiony. AJKe 3MiHH, SKiI BigOyBalOThCS y
Cy4YacHHX JIepKaBax, poOJIsATh KIACHYIHI TEOpii MOJITUIHHUX TApTIi He-
pEJeBaHTHUMHU, 1 HABIAKHY, aHaI3 MOJITUYHUX MapTiil y ICTOpUYHIi pe-
TPOCTIEKTHBI 3 BUKOPUCTAHHIM CydyaCHUX TEOPiil TAKOXK HE T03BOJISE J10-
csArty 0a)kaHoTro pe3yJbTary.

Bapro 3a3naunTH, 1m0 y po3podui cydacHoi Teopii MOMITHYHUX Tap-
Tl TPOBIJHY POJb BiAIrpae €BpoIelichbKa MOJITUYHA HayKa, 30KpeMa
Taki HaykoBIIi, ik M. [{roBepike, I1. Meiip, JIx. Capropi Ta iH. Buznanmii
¢byHaaTop cydacHoi naprojorii ¢ppaHiy3bkuil yuenuit Mopic lroBepxe
y cBoiif MoHorpadii «Ilomitnyni maprii» (1951 p.) po3nissHyB NUTaAHHS
MTOXO/DKEHHS TapTii, JaB 00’ €KTUBHY OIIHKY X poJli y JEeMOKpaThd-
HUX JepkaBax, c(hOpMYJIIOBaB HAMBAKIIUBIII 3aKOHOMIPHOCTI BILJTUBY
BUOOPUOT CHCTEMU Ta MapiaMEeHTapU3My Ha IXHIA pO3BUTOK, BU3HAYUB
KpuTepii Kiacudikanii maprii i napTiiHUX cucTeM'.

BukopucToByrouH CHCTEMHUH TIiAXiJ 1 METOX CTPYKTYypHO-
(YHKIIIOHAJILHOTO aHaji3y, (ppaHIly3bKUil HayKOBEIb PO3pOOUB Teope-
TUYHY MOJIEb Cy4yacHOi MOJITHYHOI MapTii, 3 HOBUX METOMOJIOTTYHUX
MO3MILIN MiAIMIIOB 10 OHOTO 3 OCHOBHUX KaTE€ropiajbHUX MOHATH Map-
tonorii. Ha mymxy M. JlroBepike, cydacHa maprisi — L€ MapTis, sSKa 371aT-
Ha peajizyBaTH 3arajbHe BHOOpUYe MpaBo, CHOPMYBaATH MapIaMEHTChKY
OUTBIIICTh MIJISXOM BUKOPUCTAHHS 1HCTHUTYTIB 1 MEXaHI3MIB JEMOKpa-
TUYHOTO CycHiiabcTBa. Ha BimMiHy Bl CBOiX MOMEPEIHUKIB, BIH PO3IIIs-
JIaB MOJIITUYHY MAPTIIO HE SK ACHHY YU COIIaIbHO-KJIACOBY €JIHICTD, a
HacamIiepe[ SIK €HICTb CTPYKTYPHO-(QYHKI[IOHAIbHY. Buxoasuu 3 1po-
ro, copMyIIOBaB OJIHE 13 KJIFOYOBHX ITOJOXKEHB: CYTHICTh Cy4acHHUX
MOJITHYHUX TMAPTId HANUTOBHIIE Ta HAWUTIMOIIE PO3KPHBAETHCS Uepes
iXHIO OpraHi3aiiro?.

! HroBepxe, M. (2000). IHonumuueckue napmuu. Ilep. c¢ ¢pann. Mocksa:
Axanemnueckuii [Tpoekr, 35.

2 ITrosepike, M. (2000). [Horumuueckue napmuu. Tlep. ¢ ¢pann. Mocksa:
Axanemuueckuit [Ipoexr, 37.

64



EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 1 Issue 5 2014

1o >k Take MOJITHYHA NaPTis, 3 AKOIO MU CTUKAEMOCS Y TIOJIITHIHOMY
IpOIIeCi PO3BUTKY T'POMAJIIHCHKOTO CYCHIUJIBCTBA B Cy4YacHii JeMOKpa-
Tii? BinpIIicTs HayKOBLIB, pO3MIAAal0dl (PEHOMEH MOMITUYHUX MapTii,
BKa3ylOTh Ha TOH (aKT, 10 OAHO3HAYHE BU3HAYEHHS «IOJITHYHA Iap-
Tis» B MOJITUYHIN Teopil BiACyTHE. BOHM CXMIIAIOTHCS 10 TYMKH, IO
naptii — 1e oprasizaiii, fki 3alimMaroThCs 3a0€3MEeYeHHSIM TisSUTbHOCTI
YPSAIOBUX JiI€PiB 1 FPOMACHKOT JyMKH; BOHU HaWOUIBII MOJITUYHO aK-
TUBHI M1/ Yac BUOOPIB 1 BIAIrpatoTh TPUBAJIY B Yaci poib Y NOMITUYHUX
nporiecax’.

[Taptii € rapaHTamMu OEMOKPATUYHO OPraHi30BAHOTO MOJITUYHOTO
nporecy, ajke 6e3 X ydacTi MacoBa JIeMOKparis He Moriia O iCHyBaTH.
3BiJICH BUILJIMBAE TIOJIOKEHHS PO T€, 10 Oe3mocepeHiii 000B 30K 10-
JITHYHUX TAPTisAX —JierajabHa, BIAKpHUTA, MyOIiYHa JisSIBHICT 3a JIOTO-
MOTOI0 KOHCTUTYI[IHHUX JEMOKPATHUYHUX METOIiB.

[Tornsian HAayKOBIIIB 1100 AeMIHIIIT «ITOMITHYHUX MApPTii» SIK BUOOP-
yuxX 00’€/IHaHb, CITJIOK, PYXiB, TOBAPUCTB, MOSCHIOIOTH MPOOIEMATHKY
BU3HAYECHHSI IbOTO MOHATTA. IIpo momiThuHI mapTii MO)KHA TOBOPHUTHU
JUIIE Y TOMY BUMAAKY, KOJIM WIEThCS MPO OpraHizaiii, sSKi MOCTaBUIN
€001 3a MeTy 31HCHEeHHS TIOCTIHHOTO BIUTMBY Ha ()OPMYBaHHS IOTITHY-
HOT BOJII 1 TOMY TOTPeOYIOTh CTAOUIBHUX OpTraHi3aIliiHUX CTPYKTYp Ta
MOJIITUHYHUX TIPOTPAM.

XapakTtepHa O3HaKa MOJITHYHOI MapTii — y4yacTh y BUOOpax s
YTpUMaHHS B CBOIX pykax Oe3rnocepenHboi Biaau Ta BIUIMBY. [lokazo-
BOIO O3HAKOIO MOJIITUYHOI AISUIBHOCTI Ta ICHYBaHHS MOJITHYHOI MapTii €
y4acTh y (popMyBaHHI MOTITUYHOI BOJI, SIKY 3MIMCHIOIOTH OKPEMI JIFOIHN
1 CTPYKTYpH ILISXOM 17€MHOrO BIUIMBY Ta peai3alii BIaAu y Pi3HUX
cepax. Unenu naptii moBUHHI 001iiMaTH KEPIBHI MO3UIIIT Y IO TUYHIN
cucreMi, o0 BIUIMB, KWW MApTisl MparHe MaTv, Ha0yB peaslbHOTO Xa-
pakTepy>.

[TapTii — e He NMIle THCTUTYIIOHAJIBHI CHIIH, 1110 OepyTh y4acTb y
NPURHATTI MOMITHYHUX PIllIeHb, @  CHJIH, IO MOOUTI3yIOTh TPOMA/ISH
Ha MIATPUMKY JIEMOKPATUYHOTO XapaKTepy MoJiTHYHOI cuctemu. Came
napTiiiHa cucremMa 3abesnedye OCATHEHHS TOJITHYHOK CHCTEMOIO
CTIMKOTO CTaHy i yTpUMYE Ti B [[bOMY CTaHOBHIII’.

I Ximuenko, O. I (2006). [Honimuuni napmii i subopuuil npoyec 8 ymosax po3oyoosu
demokpamuunoeo cycninecmea. Kuis, 86.

2 Ximuenko, O. I. (2006). Ionimuuni napmii i eubopuuii npoyec 6 ymosax po36yo0osu
Odemokpamuunoeo cycnineemea. Kuis, 87.

3 Ximuenko, O. T. (2006). [Honimuuni napmii i ubopuuii npoyec 6 ymosax po3dy0osu
demoxpamuunozo cycnitbcmea. Kuis, 87.
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Bapto HaronocuTH, 110 HaBiTh CHOTOJIHI, HE 3BAYKAIOUH HA HASIBHICTh
HU3KH JIOCIIHKCHb 3 MMUTaHb BU3HAYCHHS TOHSTTS «IIapTis», €THOCTI B
pO3yMiHHI ii cyTHOCTI Hemae. Ha nepiuii nomisa, BU3HAYEHHS TEPMIHY
«TIONITUYHA MAPTIisH» 31A€THCS MPOCTUM, 110 MOJIETIITY€E MOXKIIUBICTD TIY-
MaueHHs1 gaHoi nedinimii. [IpoTe MOHATTS «mapTis» BKUBAETHCS 1 MO-
SICHIOETHCSI HEOZHAKOBO.

CyuacHl TOCHIIHUKM TOJITUYHUX NapTid MPONOHYIOTh HU3KY Haii-
PI3HOMAHITHIIIMX TiXO/IIB 10 BUSHAYEHHS CYTHOCTI MOITHYHOI NapPTii.
B ocHOBy TOro 4# iHIIOTO MiAXOAY KOXKEH 13 AOCTIAHMKIB, K TIPABUIIO,
CTaBHUTb SKUHCH MEBHUH KPUTEPIH, 1110, 3pELITOI0, BUPIIIaIbHUM YHHOM
MO3HAYAETHCS HA PO3YMiHHI TEPMIHY «ITOJIITUYHA TTAPTisD».

[HOA1 st AediHiuii moMiTHYHOI napTii OepeTbes 61XeBIOPU3M — KpHU-
Tepii, B OCHOBY SIKOTO IMOKJIAJICH] COIIAIbHO-TICUXOJIOTTYHI 0COOIMBOCTI
Ta IHTEpEeCH JIIOAMHH, 3arajioM ii MoBeAiHKa. 3TiAHO 3 UM IiJXOA0M,
OJIVH 3 HAalOIIBIINX aBTOPUTETIB y naproiorii amepukanens Jx. Jla [Ta-
nambapa BUAUISE YOTUPU KOHCTUTYIOIOUMX MApTII0 €JIEMEHTH:

1)Hacammepen Oynb-sika mapTisi € HOCIEM 171€0J10Tii abo IMoHaMeH-
11e 0co0IMBOrO OaYeHHsI CBITY 1 JIFOAMHU.

2)Ilapris — 1ie oprasxizaiisi, TOOTO JOCTaTHLO TpuBajie 00’ €THAHHS
JFONIe Ha PI3HHUX PIBHSIX MOJITUKHU: BiJl MICIIEBOTO 0 MIXXHAPOIHOTO.

3)Merta napTii — 3aBOIOBaHHSI Ta 3/I1MCHEHHS (YacCTIIIe 3a BCE B KOa-
i) Baau.

4)Koxkna maprist nmparte 3abe3neuutu coOi MiATPUMKY Hapoay — BiJ
TOJIOCYBAHHS 3a HEl 10 aKTUBHOTO WIEHCTBA. | B IbOMY BiIHOIIEHHI Jie-
SIKi TIAPTii HArayloTh LEPKBY'.

Ha ocHoOBI BHIIIe3a3HAYEHUX XapaKTEPUCTUK ICHY€E BEJIMKA KUIbKICTh
BU3HAYCHb MOMITUYHOI mapTii. Cepea YMCIEHHUX, 1HKOIHU CYIEpeUsIn-
BHX JIyMOK, SIKi BUCJIOBIIOIOTHCS B IOJITHYHIN HAyYIIi 3 I[LOTO IPUBO/Y, B
pamMKax «MIKpOIMiIX01y» MOKHa BUOKPEMHUTH JEKIJIbKa HAlpSMIB.

[lepmuii ckmagaroTh BU3HAYEHHS, B SKUX 3pOOJEHO aKIeHT Ha
3B’SI30K MONITUYHUX MapTii 3 BuOOpuuM mporecoM. OOyMOBIEHO IIe,
HMOBIpHO, TUM, IO B Oararbox KpaiHax (Hampukiaz, Itamii)napris,
sIKa BIZIMOBIISIETBCS BiJI y4acTi y BUOOpaxX, aBTOMaTHYHO Nepectae OyTu
MapJIaMEHTCHKOIO TapTI€0 1 MO30aBIsIEThCS MOTAallll aepxkaBu. Ha i
OCHOBI1 BUCYHEHHSI KaH/IUJIATiB Y 3aKOHO/IaBYMIi OpraH MPOTOJIOUIY€THCS
HEBIiJ1’EMHOIO PUCOIO0 OyIb-SKOi apTii’.

! JlutBuH, B. (1992). [1aptis sik popma momiTHaHOI opraHizauii cycniiabcTsa. [lonimuka
iuac, I, 53.

2 Ximuenko, O. T. (2006). [Tonimuuni napmii i subopuuil npoyec ¢ ymosax po36y0osu
demoxkpamuunoco cycnitbcmea. Kuis, 145.
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Haii0inpm BiZOMHM MNpeICTaBHUKOM LBOTO HampsiMy OyB iTauiid-
cekuil pocmiguHuk k. Capropi, SIKHH B OCHOBY BM3HAYE€HHS CYTHOCTI
MOJIITUYHOT MapTii mocTaBuB (YHKIT, K1 MOKJIMKaHA BUKOHYBATH TIap-
Tig. Takuit miaXig ofepaB Ha3By QyHKIIoHaIbHOTO. HaykoBeus cdop-
MYIIOBAaB MiHIMaJbHY JAe(iHIMii TOMITHYHOT mapTii: mapTis — e «Oyab-
sKa TOJITHYHA TPyTa, sika Mae oQililiHy Ha3By, Oepe ydacTh y BUOOpax
1 3IaTHA IUIAXOM y4acTi y BUOOpax (BUIbHUX a00 HEBUILHHX)BUCYBATH
CBOIiX KaH/U/IATiB Ha Jep>KaBHi mocaam»'.

VY 1poMy BU3HAYCHHI 1TaTiACHKUI JOCIIIHUK TIAKPECIUB JBA ac-
NEeKTU: y4acTh y BUOOpax Ta NMpU3HAYEHHS/BUCYHEHHS KaHAMJATIB Ha
BUOOpHI MONITUYHI MMOCAH, SIKi, B CBOIO YEPTy, MOXHA 3BECTH JI0 JIBOX
ocHOBHUX (yHKii maptiid. Ilepina noB’si3aHa 3 €lIEKTOPAILHOIO KOH-
KypeHIli€to, Ipyra — 3 (yHKII€I0 «PEeKPYTYBaHHS» MOJITHYHOTO MEPCo-
HaJly. SIK HacniJIoK, Take BU3HAYEHHS MIIXOAUTH JHIIE A0 CUCTEMH I0-
JITUYHOT KOHKYPEHIll, BUKJIIOYAIOUN HETUTIOPaiCTUYHI, OJJHOMAPTIiHI
PEXUMU, JIe BIICYTHI «BHUPAKEHHS TYMOK», KOHKYpPEHIIis Ha BUOOpax
MK JCKIJIbKOMa MapTisiMu?,

AmepukaHchkuil HaykoBelb E. bproen miakpecniroe, mo BuOOpYi
GyHKLIT € OCHOBHUMU y ABOX roioBHux naptiii CHIA. Bin nume: «lc-
Topuk Y. UeliMep3 HaBiB IIICTh HANIPSMKIB pOOOTH MAPTIH, 10 TOTO XK TT0-
JIOBHHA 3 HUX CTOCYEThCSI BUOOPUYMX KaMIlaH1l: BUCYHEHHsI KaH/IU/aTiB,
NpoBeIeHHs IXHBOI BHOOPUOI KamIaHii; CTBOPEHHS B CYCIIUIBCTBI iMi-
JOKY mapTii Ta ii KaHauAaTiB; 3yCUIUIs 3 peastizallii BUMOT IpyTl, 110 CKJIa-
JIAl0Th eNIEKTOpaibHy 0a3y MapTii; 1omomMora B peasizalii B3aeMO3B’ 13Ky
MIXK MTPEACTABHUKAMH NAapTIHHOT eNITH Ha YPSAOBHX MOCAAAX...»" .

[Hmmit amepukancbkuit ositonor I1. Mepki BBaxkae, 110 moJliTHYHA
naprisg — 1€ MOJITUYHE YTBOPEHHS, SIKE PEKPYTYE 1 COLiali3ye HOBUX
4JIeHIB, BUOHMpAE JiIepiB Yyepe3 BHYTPIIIHI MPOLIECH MPEICTAaBHUIITBA Ta
BUOODIB, a TAKOXK BUPIIIye BHYTpilHI cynepeuku. [ToaiOHi morisau mae
1 BKe 3rajyBaHa HaMu amepukancbka nocniaauns K. Jloycon, Ha gymky
SIKOi, TOJMITUYHA TIApTis — 1€ OpraHi3allis 1HAWBIIIB, sIKAa HAMArae€ThCs
MPOIOBXHUTH IIJISXOM BHOOPIB TOBHOBKEHHSI HAPOIY UM HOTO YaCTH-
HU JUTSI CTICIIaTbHIX TPEICTABHUKIB I1i€T oprani3aiiii, mo0 31iiCHIOBaTH

' Sartori, G. (1976). Parties and Party Systems: A Framework for Analysis. Vol.1.
Cambridge: Cambridge University Press, 60.

2 Sartori, G. (1976). Parties and Party Systems: A Framework for Analysis. Vol.1.
Cambridge: Cambridge University Press, 60.

3 Beroam, D. (1996). Apxanunsl, HO amarnTuBHBL O monutudeckux maprusx CIITA
(Caepssich ¢ «KITacCHUECKUMUY onieHkamHu). [lonuc. 3, 95.
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MOJNIITUYHY BIAAY YPSIOBUX YCTaHOB 1 CTBEPKYBaTH MPHU LBOMY, IO
Taka Biajaa Oyje 3AiiCHIOBATHCS BiJl IMEHI I[bOTO HApoay'.

Jpyruii HanpsiM MOB’S3y€ThCsS 3 OCOOTUBOCTSIMH CTPYKTYpH MapTiid,
TPUBAJICTIO X ICHYBaHHS, Pi3HUMH (PAKTOpaMH IXHBOI «COIaNbHOI
cTifikocTi» Tomio. Lleil miaxig Mo)kKHa oXapaKTepu3yBaTu SIK CTPYKTYp-
Huit. Came 10 HHOTO MOKHA BiTHECTH OJHOTO 13 HAHOUIBII aBTOPUTET-
HUX JOCIITHUKIB MOMITHYHUX TapTid M. [[roBepixe, mpo SKOTO MU BXKe
3rajlyBaTH BUILE.

TpeTst rpyma mMmomiToNOriB, 3a0€3MeUyloYr CBOEPIAHE TOTIOBHEHHS
JPYTOTO HATPSMY, PO3IIISIAE TTAPTii BUKIFOYHO TTiJT KyTOM 30Dy iX (pyHK-
IOHAJLHUX OCOOJMBOCTEH, a TAKOX MICIIS Ta POJIi B MOJITHYHIA CHC-
TeMi cycrinbeTBa. Ha ixHIO AyMKY, HiAXiA 10 BU3HAYEHHS NapTii 3 TOY-
KM 30pY BUKOHYBAaHHMX HEIO (PYHKI[IH € HaWOUIbII ONTUMadbHUM. Tak,
npodecop napusbkoro InctutyTy nonituunux Hayk XKan Jlyi Kepmonn
MPOMOHYeE Taky AediHimito: «Ilapris — 11e opranizoBaHi MOJITUYHI CHIIH,
K1 00’ €THYIOTh TPOMAa/ISTH O/THI€T TOJIITUYHOT TeHICHIIIT JTst MOOTi3aIii
JYMKH 3 TIEBHOT KUTBKOCTI MMOTPEO 1 /U1 y4acTi B opraHax Biajau ado Juis
OpIEHTYBAHHS BJIAJM HA JIOCSATHEHHS [IUX BUMOD»?.

Ha nymky HimMerpkoro HaykoBIs BiHkiepa, «mapTis — 11e Tpymna oaHo-
JTYMIIIB, sika 6epe y4acThb y MOJITUYHOMY BOJIEBUSBICHHI B PI3HOMAHIT-
HOMY OpraHi3arifHOMy MpOsBi 1 MparHe 3aimMaTy MOJITUYHI MO3UINT Ta
3MIACHIOBATH 11 i1 B CYCIIBCTBI» .

OTxe, y Oynb-sSKOMY BUIIQJIKY TOJITHYHA TApTisl pO3IIIAAA€THCS Map-
TOJIOTAMH SIK CIIUIbHICTH (Tpyma) TIoei, Mo 00’ eTHaIucs I y9acTi y
MOJIITUYHHUX MPOIECaX 3 METOIO 3aBOIOBAHHS Ta YTPUMAHHSA MOJITUYHOT
Biaau. Y il SIKOCTI B OUTBIIOCTI BUMAJKIB MapTii BUPAKAIOTH 1HTEP-
€CH BH3HAYEHUX COIIaJIbHUX CHJI 1 TTOKJIMKAHI MIPEACTABIISTH 11l CHJIH B
CTPYKTypax Biagu. Y JaHOMY KOHTEKCTI MapTii BiAIrparTh KIOYOBY [
POJb KOHCTPYKIIIi SK TPOMAJTHCHKOTO CYCITIIBCTBA, TaK 1 MOMITHYHOL
CUCTEMH.

Ha choronHi HailOUIBIT TPUIHATHUM € BUSHAYCHHSI, B SIKOMY TTOHSATTS
«TIOJIITUYHA NapTis» NEPEeaKIEHTOBYETHCS Ha CIOBO IIOJITHKa» B HOTO
MEepPBICHOMY 3HA4Y€HHI — MUCTEILTBO YIPABIATH JepkKaBolo. [Hakie Ka-
KYUH, KOJU Oylb-siKa MapTis PO3MISAAETHCS 3 MO3MIINA BiTOOpaskeHHS

! Konowmetities, B. (1995). [Taptuu B 3epkase 3anaaHON MOIUTOIOTHH. ] 0cydapcmeo u
npaso, 10, 139.

2 Jluteun, B. (1992). ®denomen naprii. Biue, 6, 26.

* Herbert, H. von Arnim. (2007). Parteien in der Kritik. Die dffentliche Verwaltung.
<http://www.hfv-speyer.de/vonarnim/doev6-07.pdf> (2014, Bepecens, 02)
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HEIO 3araJbHOHAPOAHUX IHTEPECiB, 3 OTHOTO OOKY, 1 3AaTHOCTI YIpaBiIs-
TH TUMU YU THITUMH CTOPOHAMH KHUTTS KPaiHU — 3 1HIIIOTO'.

By3bke BU3HaYeHHs mapTiil BiANOB1AAI0 NEBHOMY MEpioy iX po3Bu-
TKY, KOJIM Ha MOJITUYHIHM apeHi 1HycTpialbHO PO3BUHYTHX JAEMOKpATiii
JIOMIHYBaJIM MacoBi OpraHizarlii, moi0Hi 10 THUX, 110 OMHUCaHI B KIacHY-
Hill poboTi M. JlroBepske. OnHaK MOCTYMOBO Taki MapTii moyaiu 3aHe-
nmajgaTv 1 Ha iX 3MiHY NMPUHANUIA OLIBIN THYYKI OpraHizamiiHi Gopmu:
eJeKTopaibHO-TIpodeciitHi a00 kapTeabHi maptii. TakuM YMHOM, By3bKe
PO3yMIHHS TIAPTii OLIBIIE HE BUCTYIIAE€ EMITIPUYHO PEJICBAHTHUM.

[Ipote 1 mMpoke BHU3HAYEHHsI, CIIPSIMOBAHE Ha Te, 00 BKIIOUUTU
B TOPIBHSJIBHUN KOHTEKCT MaKCHMaJIbHYy KUIBKICTh OpraHizamii, sKi
OOpsAThCA 3a BIAy, HE JIOCUTh MPUUHITHE B METOAOJIOTIYHOMY IIJIaHI.
Bapro moromuTucs 3 BiZIOMHM HIMEIBbKUM aociigaukoMm 3. Holiman-
HOM, sikuii ucaB: «I1po crpaBkHIO MOMITHYHY MAPTiI0 MOKHA TOBOPUTH
JIUIIIE 32 YMOBHU ICHYBaHHS X04a 0 OHIET KOHKYPYIOUOT TPy, — 1 IaIi:
«OJIHOTIAPTIHA CUCTEMA € TEPMIHOJIOTTYHOIO CYEePEUHICTION?. [HIIMMU
CJIOBaMH, TMPABIISYi OpraHi3allii B yMOBax aBTOPUTApU3MY, TOBCTAHCHKI
apMii Ta BIICbKOBI XyHTH HE € TapTisIMH, X04a BCI BOHH OOpPATHCS 3a
Binagy. Posmisgaru iX Sk maprii — 3HAYUTH JOMYCKAaTH METOAOJIOTIUHY
noMuiIKy, sky Jx. Capropi Ha3BaB «KOHIICTITYaJIbHOK HATSKKOIO»®.

3aHenaay MacoBHX MapTii CIPUSAB PO3BUTOK 1HPOPMAIITHUX TEXHO-
JIOTi#, SIKI paJuKalbHO 3MIHWIM CIOCOOM KOMYHIKaLlli MK MapTisiMH i
eJIeKToparoM. SIKIO paHilie Mmpolec KOMyHIKallii KOHTPOJIFOBABCS Map-
TiSIMU Y€pe3 MapTiiHy Mpecy, TO ChOTO/IHI BEINKA YaCTHHA KOMYHIKaTHB-
HUX, OCEPETHULIBKHUX 1 MOOUTI3auiiHuX (QyHKLIN mapTiit nepeinuia 1o
€JIEKTPOHHHUX Mac-Mejiia. BOHM CiIyryloTh OCHOBHUM JKEpesioM iH(op-
Marii Juist BUOOpIiB. B Takux ymoBax maprii 3 METOI MIATPUMKH CBOET
MO3UIIT 3MYIIIEH]I TPUCTOCOBYBATUCS 10 MIHIMBUX YMOB Ta MOJIEPHI30-
ByBarucs. ChOTOH1 €BOMIOIIS MAPTiil 3M1MCHIOETHCS Y JBOX OCHOBHHUX
HampsaMax: GopMyBaHHs YHIBEpCAIbHUX MMAPTIH 1 MapTild «HOBOI XBUIII».

[Ticnsa [pyroi cBiToBOi BiliHM po3Iodanacs HOBAa XBHJISA MOJCpPHi3a-
i mapTiii, sKa Majia JOCTaTHhO CKJIagHuiK reHe3uc. Came B 1€ yac
3 SIBUJIMCSI TAK 3BaHI BCEOCSKHI a00 BCEOXOIUTIOIOUI MAPTii, SIKi TOBHOIO

' Tizenraysen, pon B. (1993). Ilaprii: 1m0 BoHH COOOIO SIBJISIFOTH 1 JUIsi YOrO BOHH

notpioHi. B ku.: Cxnadosi demoxkpamii. 3a mamepianamu padiocmanyii « Himeyvra

xeunsy. Kuis, 28.

Tizenraysen, ¢on B. (1993). Ilaprii: mo BoHM COOOIO SIBISIIOTH 1 JJISI YOTO BOHH

notpibHi. B kn.: Cxnadosi demoxpamii. 3a mamepianamu padiocmanyii « Himeyvka

xeunsy. Kuis, 29.

3 Sartori, G. (1976). Parties and Party Systems: A Framework for Analysis. Vol.1.
Cambridge: Cambridge University Press, 60.
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MIpOI0 HaMarajaucs 31HCHATH T'eHepalli3allilo eIeKTOPaTy, He BAAIOYUCh
JI0 CHJIOBHX METOJ[IB YCYHEHHsI KOHKYPEHTIB Ha MOJITHYHII apeHi.

Bceoxorumorodi maptii BAHHKIN 3 JTBOX B3a€MOIIOB’SI3aHHUX TIPOIIe-
CiB — TIOIIMPEHHS aMEPUKAHCHKOI MapTiHHOT MoJeii, B SKIH KOXHa 3
JIBOX MapTiil 3HAYHO PO3IMIMPHIIA CBOIO COLIaNbHYy 0azy, 1 GopMyBaHHS
napTiifHOT NepkaBu B psini Kpain 3aximHoi €Bporu Ha (OHI BIpOBa-
JOKCHHST MEXaH13M1B COITIAJIbHOT JAePyKaBH KEHHCIaHCHKOTO THITY.

JIOCITHMKY BiA3HAYAIOTh, [0 BCEOXOILIIOOUI MapTii HE pyHHYIOTh
MeXaHI3MH MacoBHUX MapTii, a 3aHypIOIOTh X y cebe 1 mocmoTh. 1o
IIJISIXY TIEPETBOPEHHS Ha MAapTil0 BCEOXOIUTIOIOYOTO THITY MIILIH MpaK-
TUYHO BCl €BPOTMEHCHKI COMLIAIIEMOKpATH, sIKI BCE OUIBINE BiAMEX-
OBYIOTBCS BiJl CBOTO IMIJDKY BUPA3HHUKIB 1HTEpECiB POOITHUKIB 1 TIpod-
cruinok. IlincraBoro st (popMyBaHHS BCEOXOIUTIOIOUMX MapTiil cTajo
3HaYHE MOCIa0NIeHHS KJIACOBHX, PEIITTHHUX 1 KyIbTypHUX KOHQIIIKTIB y
MOBOEHHIHM €Bpori, sika Oyia 3aifHsATa MOOYI0BOIO COIIAIbHUX JEPIKaB.

OnuH 3 aBTOpIB TEpMiHY Ta Teopii BCEOXOIUTIOIUUX MapTiid
(Volksparteien abo catch- all parties) Orto Kipxxaiimep cTBep/KyBas,
10 3aXigHO€eBponeichki maptii y 1960-x pp. mepexuBanu 3HaYHI 3Mi-
HHU, MacoBl NapTii nepeTBOpuIMCS B MapTii «xamai ycix». B xoxi nporo
MpOoIIeCy 3MEHITMIACS POJIb YICHCTBA, 17ICOJIOTIs BiMIMIIIA HA APYTUA
IUTaH, MapTii HaMarajaucs 3apydyuTHCs MIATPUMKOIO PI3HUX IPyI iHTEp-
eciB, ocoOnuBa yBara npuaisuiacs napridaum gigepam. O. Kipxxaiimep
OyB yIeBHEHUH, 110 OUTBIIICT 3aX1AHOEBPONEHCHKIX MApTIN Mige UM
IIUISIXOM, 110 1 IpU3Bee 10 TpaHchOopMaIlii 3aXiTHOEBPOIICHCHKUX TTap-
TIHUX cHCTEM'.

SIkmo TpamumiitHO 10 (QYHKIIN mapTiii HajeKanu BUCYHEHHS KaH-
JU/1aTiB Ha BUOOPHI MOCaau, 1HTETpallis CyCIIbCTBA 1 BUPAKEHHS 1H-
TEpECiB MOTO OKPEMHUX BEPCTB, TO HOBI BCEOXOILTIOIOUI MAPTii poOIATH
CTaBKy Ha rnepuy (yHKUito (yCIilIHe BUCYHEHHS KaHAMJATiB Ha pi3Hi
nocau). 3 HEI0 BOHU CHPABISIIOTHCS TOBHOIO MipOIO, KEPTBYIOUH COIli-
aJBFHOIO IHTETPAIlI€I0 HA Ti1M UM 1HIIIN IIHHICHIN 200 171€0JI0T14HIi OCHO-
Bi. Y pe3yabTari y BCEOXOIUTIOIOUMX MAPTisiX BiIOYIOCS PO3MHUBAHHS 171€-
OJIOT1YHOTO 3MICTY IPOTpaM, peiriiHuX Ta couiadbHUX 3B’ s13KiB. Came
M0sIBa BCEOXOIUTIOIOYHX MapTiii c(hopMyBaja CUTYaIlilo, B sIKil B3aEMUHH
BHUOOPIIIB 1 BJIaU CTAJI0 MOXKJIMBUM PO3MNISIATH K 0COOIMBHUI PUHOK,
10 OITMCAaHUN B paMKax Teopii palioHaJILHOTO BUOODY.

VY €Bpomni BCEOXOIUTIOIOUI MapTii CTaJd BU3HAYATH MOJITHKY MiCIsA
Hpyroi cBiToBOi BiftHU. OHAK OUIBIIICTh iXHIX TMPUHIUIIIB OYJI0 BHPO-
6neno y CIIA. Ik onuH 13 nepimmx NpuKiaaiB BCEOXOIUTIOUO0T napTii,

' Kirchheimer, O. (1965). Der Wandel des westdeutschen Parteiensystems, PVS, 20.
70



EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 1 Issue 5 2014

Bapro 3rajgaru Koaninito «HoBoro kypcy» @pankiina lenano Py3sens-
ta (New Deal Coalition), sika Oyna 00’ €THaHHAM PI3HUX TPYIT IHTEPECIB 1
BepcTB BUOOPIIB HaBKoso «HoBoro kypcy» — nporpamu JleMokpaTiuaHoi
naptii 1 @pankiina Jlenano Py3sensra (y 1932 p.). CTBOopeHHs Koamimii
MO’KHA BBa)XKaTH BIANPABHUM MOMEHTOM Y (hOpMyBaHHI MapTiii HOBOTO
THITY'.

Bubopu 1932 p. y CIIIA HaykoBIli Ha3UBalOTh BUOOpaMH MEpErpy-
MyBaHHS, OCKUIBKA BOHH TPUBENM IO 3MiHM BCi€i MapTiHHOI CUCTEMHU
1 IpaBWJI MOJMITHYHOI I'pu. HallBaXKIMBIIIUM COLIaJIbHUM BUKJIMKOM IO
BigHomeHHo g0 nomitnaHoi cucremu CIIA na Toit MOMeHT ctana Be-
JHMKa Jenpecis, MOYaToK sAKoi MpuiHATO AaryBatu 1929 p., xonu 3aBa-
muBcs GounoBuii puHok CIIA. @. Py3BenbT, BUCYHYTHH SK KaHIWAIAT
Bix [lemokparnunoi maprii, 3pobuB «HoBHIT Kypc» CBO€IO OCHOBHOIO
nepeBuOOpUOI0 OOIISTHKOIO?.

Koamimist «HoBoro kypcy» paaukanbHo 3MiHWIa He jumie [eMokpa-
tuuny naprito CIA, ane i Bech 00pa3 aMmepuKaHChbkoi momiTuku. OcHO-
BHUMM areHTamM Koauilii, o o0’ eaHamucs HaBkosio JleMOKpaTHuHOi
naprii, ®@. Py3sensta 1 «HoBoro kypcy», cranu npocnijiky, eTHI4HI Ta
peniriiiHi MeHIIMHUA. BaykiiMBUM MOMEHTOM CTajia Omopa Koailii Ha Be-
JuKi micta (3 Hacenenusam moHan 100 Tuc. 0c¢ib)’.

HesBaxaroun Ha Te, 110 KOAJIIIs 3 CaMOTO MMOYaTKy 3ycTpivaia Kpu-
TUKY, BOHa 3a0e3meuyBaia CTiliKy nepemory JlemMokpaTuyHoi naptii Ha
BuOOpax 110 1960-x pp. | xoua gemMokpaTu Ta Koadilis nepecTany 3a10-
BUIBHATHU 1HTEpecH 0aratbox IpyT, SIKi paHilie iX miaATpuMyBasu, cGop-
MOBaHa 3a IeH Mepiosl MOAEIb MapTIHHOI MOMITHKKA HaOya MOMUPEHHS
1 3aKpinuiacs B IKOCTI MPOBIAHOTO 3pa3ka. Binrosi, mapris, 1o npereH-
JyBaja Ha BiaJy, IOBUHHA Oyia 3a7aBaTH MOJITHUKY, SKa 3a/J0BUIbHAIA
a0COJTIOTHY OUTBIIICTH WIEHIB CYCIUJIBCTBA, a HE IPOCTO OYTH TTOCEPE-
HUKOM MK OKPEMHUMH TPYHaMH 1 yPSIOM.

VY nigcymky aBi ocHoBHi mapTii CIIA Bce OibIiie 1 O1IbIIe po31Inupro-
BAJIM CBOIO COIiasibHY 0a3y 1 BIPOBAAMIIH YSBJICHHS MPO EIEKTOPATHHHIMA
PHMHOK, SIKUI OTPIOHO OXONMUTH HaiOL1b1100 Mipoto. ColianbHi, Kjaco-
Bl 1 peiriiiHi BIAMIHHOCT1 BUSBHJINCS TUM, YUM MO>KHA ITOKEPTBYBaTH B
npolieci moOyA0BU yHIBepCaIbHOI MporpamMu. [eonoriydi myHKTH Tpo-
rpaM 000X mapTid (AEMOKpaTiB 1 pecmyOIiKaHIliB) BIAPI3HSIUCS OIUH
BiJl OJJTHOTO HE3HAYHOIO MipOIO — MIBHIIIE, HA PE3YJILTATH TOJIOCYBAHHS
B TOM Yac BIUIMBAJIM ICTOPUYHI MOMEHTH, MOB’5I3aH1 3 MOXOMKEHHSM 1

' Beroomn, D. (1996). Apxaudssl, HO agantuBHbl. O momutndeckux maprusix CLIA
(Cepsisach ¢ «KITacCHYECKUMIY onieHKamHu). [lonuc, 3, 95.

2 Txenkwnc, P. (2013). @panxaun Jenano Pyseenom. Mocksa: KoJlubpu, 43.

3 Ilxenkuuc, P. (2013). @panxnun enano Pyseenom. Mocksa: KoJlubpu, 45.
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TPAIULIMHOIO MIATPUMKOIO Ti€l YM 1HIIOI mapTii B pi3HUX PErioHaxX a
TaKOX XapaKTEPUCTHKOIO NEPeBUOOPUUX 3MaraHb KaHIUAATIB BiJl IBOX
napTii'.

Takum YMHOM, HAMBAKIUBIIIMM HACTIAKOM (DOpMyBaHHS aMepUKaH-
CHKUX HApOJIHUX MAaPTiil € Te, 110 BOHU U JOHUHI (DOPMYIOTh aMEpUKaH-
CBbKY IMOJITUYHY KapTHUHY, & B MUHYJIOMY BOHH 3HAYHOIO MipOIO BILTUHY-
JIM 1 Ha PO3BUTOK IMOBOEHHOI MapTiiiHOT cucTemMu 3axigHOT €BPOIH.

CunpHI CTOPOHU BCEOXOIUTIOIOUMX MAPTiil BUSBUIIMCS OJHOYACHO 1 X
Bpa3IMBUMH MicIsiMU. He MOXkHa ckas3aru, 110 1l THIT MapTiil mimoB B
1CTOPiI0 — HABIMAKU, OUTBIIICTh CYy4aCHUX MPABISTUMX MAPTiid 30epiratoth
Oarato ixHix puc. OnHaK CUTYyallisl y pO3BUHEHUX JIEMOKpaTisiX JOCUTh
JTABHO JIEMOHCTPY€E KpU3y MapTiil 1[boro Tumy. BoHa 3ymMOBIeHa HU3KOIO
(hakTOpiB, 3 AKUX HAWBAXKJIUBIIIIMM € CTPYKTYpHA OCOOIMBICTD IUX Tap-
TIH — TXHS anessIis 10 MaKCUMaJbHO IIMPOKOTO Kojia BHOOPINB 1, SIK
HaCJI0K, MOTeHIIIHHA (HpycTpaliisi BUOOPIIIB, sKi BCe OUIbIIE BiadyBa-
I0Th, [0 BEJIMKA MOJIITUKA HE MA€ JI0 HUX 1 iIXHIX IHTEPECiB KOTHOTO Bij-
HomeHHs. Beeoxorutrorodi abo, sk iX 4acoM Ha3WBarOTh, HAPOIHI MapTii
WIyTh BCE Jaji BiJl HapoOMy, MOCTYMAKUYNUCH MOJITUYHOIO 1HIIIAaTHBOIO
rpymnam i pyxam, BHHECEHUM 332 MEKi OCHOBHOI IMOJITHYHOI OOPOTHOM 32
BHOOpHI mocaan’.

Kpusy Bceoxormmorounx mapTii, sxi Oynu kepiBHuM# 10 1970-x pp.,
3YMOBHWJIM €KOHOMIYHI TIPOOJIEMH, 3 SIKUMH 31IITOBXHYJIUCS MTPAKTUIHO
BCI JIep)KaBU COIIaJIbHOTO THUITY, IO CTBOPWIJIO TIEPEIYMOBH JJIsi HOBOI
noJisipu3anii MmoniTHYHUX no3uuiid. KpuzoBi TeHaeHIil B Haapax colli-
aJbHOI JepKaBU OJHOYACHO JIETETITUMI3YBaJIM MO3ULIT MAapTiid y pi3HUX
IHCTUTYTaX CyCHUIbCTBA, OCKIJILKU MapTii HE CIPABISUIUCS 13 B3ATUMU
Ha cebe comiagbHUMU 30008’ I3aHHIMU.

UYucneHH1 HOBI MapTii Ta pyXu aKyMYJIFOBaJIM HEBJOBOJIEHHS BUOOPLIS
(sIKui B enoxy HapOAHMX MAapTiil MPOSBISIB CXWIBHICTh JI0 BIIMOBH BiJl
ydacTi y BuOopax i B o(inifHOMY MOJIITHYHOMY >KUTTI) 1 TO3BOJIHIIH 3a-
JIaTy TIapaMeTpH CydacHOTO IMOJIITHYHOTO Toist. HaykoBii Hamaramucs
BUJIUTUTH ITOCTCYYacHI» MapTii B IKOCTI HOBOTO NaHIBHOTO THITY, IPOTE
1[e TTUTaHHS, B IJIOMY, CJIiJl BIJTHECTH MIBHJIIIE O Taly3i MEPCIEKTHUB
SBOJIIOLIIT CyYaCHUX NAapTIMHUX CUCTEM.

! Jlxanna, K., Bepu, Jlx. M., Tonaman, J[x. u ap. (2006). Tpyonvim nymem demokpamuu.
Ipoepecc eocyoapcmeennoeo ynpasnenus 6 CLLIA. Mocksa: POCCIIOH, 127.

2 @oncom, B. (2012). Hoswui kypc unu xpueas Oopoosicka? Kax sxkonomuueckas
nonumuxa @. Pyssenoma npoonuna Benuxyro denpeccuro. Mocksa: Meicib, 136.

* Herbert, H. von Arnim. (2007). Parteien in der Kritik. Die dffentliche Verwaltung.
<http://www.hfv-speyer.de/vonarnim/doev6-07.pdf> (2014, Bepecens, 02)
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[TosiBa kaHaiB MacoOBOi KOMYHIKaIlil, aIbTepHATUBHUX JEP>KaBHOMY
TenebadeHHo (MPUBATHI TeJIEKaHANM, IHTEPHET), IPHUB’sI3Ka 10 YUCIICH-
HUX JIOKAJIbHUX TPYT, BUKITIOYCHUX 3 «BEJIHMKOI MOJITHKH» MACOBHX 1
HapOJIHUX TApTiid, HOBUM IOIYJII3M 1 IParHeHHs 3HU3UTH PIBEHB IPO-
¢ecionanizalii NOMITUKY 1 TIONITUKIB — BCE 11€ PUCH HOBUX MAPTiid, mMo-
TITUYHA 1I€0JIOTis AKUX MOKPHUBAE MPAKTUYHO BCE KIIACUYHE MOJIITUYHE
1oJie, BiJl KpalfHBOTO MPaBOTO JI0 BKpai JIiBOTO (hIaHTy.

HoBi naprii BUHHMKaIOTh BHACIIOK 3MIH Ha 3arajlbHONOJIITUYHOMY
1 CTPYKTYpHOMY piBHI, a HE Ha PiBHI TIJIbKU MporpaM Ta MaHi(ecTiB.
@DaKTUYHO 0 HOBHX MAPTIi MOXKYTh OyTH BiJTHECEHI SIK BUJIO3MiHEHI
coIlian-1IeMOKpaTU4Hi, SIKi B Cy4acHii €BpoI MOXXYTb 3/IIHCHIOBATH HE-
omibepanbHy MONITUKY, TaK 1 €KOJIOTIYHI HapTii ad0 K MOMYINICTChKI Ta
HaIllOHAJICTUYHI TapTii.

3pemniToro, cy4acHi maprii JeMOHCTPYIOTh SIK CIIaKOEMHICTh, TaK 1
PO3pUB 3 MapTiifHOIO cucTeMolo, 1o chopmysanacs B CLIA 1 3axigniii
€Bponi y noBoeHHUI nepioa. HacTynmHICTh BUpaxaeTbcs, 30KpemMa, B
TpHBaO4ii kKomepuianizamii 1 npodecionanizauii NOMITUKH, B PO3ILIU-
PEeHHI MOMITUYHOTO «PUHKY», Y 3pOCTaHHI 3aJIeXKHOCTI NMapTii Bij B3a-
€MOIii 3 Iep’)KaBHUMH IHCTUTYyTaMu. PO3pUB NPOSIBISETHCS B €JI€MEHTaX
MapTIHHOTO PETyIIOBaHHS, ICIICHTpali3allii Ta pparMeHTaIli napTiiHuX
METO[iB MOOLITI3aIT TPUXUIBHUKIB'.

Bracniiok BCiX 1uX 3MiH 10 MAPTIHHOT MOJITUKH TTOBEPTAOTHCS JIe-
K1 pucH, siKi OyJM BJIACTWBI MapTisAM Ie Ha MEPUIOMY €Tami iXHbOTO
icHyBaHHs. Tak, He3BaKarouu Ha TEHJEHII nenpodecionanizaiii mo-
JITUKYU, POJIb OKPEMHUX MApTIHHUX JiJIEpiB 3pOCTae, BUOOPUI KaMIaHii
HOCATBH BCE OUIBIN 1HIMBIAyali30BaHUM Xapakrep. BiacyTHICTh 4iTKOrO
COIlIaTbHOTO 0A3MCy T03BOJISIE M JIETTIIEe BCTYATH B KOAJIIIIT 3 BETUKHUM,
B TOMY YHCII 1 TpaHCHAIlIOHAJILHUM, O13HECOM, CTAIOYU MPOBITHUKOM
Horo iHTEepeciB. Y TOM ke yac mapTii BCe YacTille 3MyIIeHI 3BepTaTh-
Csl 10 CHIpHUX NMUTaHb, HANPUKJIAJ, 110 HAJIEXaTh 0 Chepu OXOPOHU
HaBKOJIMIITHBOTO CEPEIOBUINA, HAIIIOHAIBHHUX 1 PETTiHHUX KOH(IIKTIB,
MirpamiiHoi moJiTUKY 1 Tak nani. Lle He mo3Boisie iM 3aMUKaTUCS Ha
BCEOXOIUTIOIOUHUX Kypcax, siKi HIOM 3aJ0BUIBHSIOTH IHTEpPECH OiIbIIOq
YaCTUHU HACEJICHHSI.

Inma cropoHa po3MHMBaHHS IMOJITHUKH BCEOXOIUTIOIOUMX MapTid mo-
3HAYA€THCS B yCe OUIBIIOMY 3aHYPEHHI JESKUX 3 HUX Y AepKaBHI CTPYK-
TypH. Taki naptii IpOTUCTOATH TEHACHLISAM 11€0J0TI4YHOTO OHOBJICHHS 1
pOOIATH CTaBKY Ha 30€peKEeHHsI CBOIX BIIaqHUX mmo3uilii. [Toaiony miHit0

! Herbert, H. von Arnim. (2007). Parteien in der Kritik. Die dffentliche Verwaltung.
<http://www.hfv-speyer.de/vonarnim/doev6-07.pdf> (2014, Bepecens, 02)
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PO3BUTKY BUSBIIIM BijioMi nositonoru Piwapn Karr i [Titep Meiip', mo
BHJIUTAJIM HOBUH THI MapTii — KapTeJIbHI MapTii.

KaprenbHi maprii npakTUYHO HE BiJPI3HAIOTHCS 332 CBOIMH IpOTpa-
Mamu. Lle mpu3BOAUTH 10 TOTO, 110 BIANOBIIAIBHICTH 32 JIEPKAaBHY IO-
JITHUKY, 3 TOYKH 30py BUOOPIIIB, TOYMHAIOTH HECTH BCI MAPTIi, a BIAMOBI-
JaNbHICTh KOHKPETHOT MapTii 3HMKYETHCS. 3HUKAE YiTKE PO3MEKYBaHHS
npaBisiyoi mapTii 1 ono3uiii. Bubopu 3abe3neuyioTs Mpuxia 10 BiIaau
yCiX 3HAYMMUX HapTiHHUX Tpym. Hacmigkom mporo crae nepeTBOpEeHHS
JIEMOKpaTii y «I1yOJIiuHe 3arpaBaHHs €T, a He BKIIOUEHHS HaCENIeHHS Y
BUPOOJICHHS MOJITHYHOT cTpareriin?®. Li mapTii XxapakTepu3yoThCsl 3Ha-
YHUM CKOPOUYEHHSM 1J€0JIOT1YHOro Oaraxy, MojajibLIUM IOCHJICHHIM
poJIi TiIePChKUX TPYI, 4ui JIii BiiTenep Bce Olbllle OL[IHIOITHCS 3a pe-
3yJbTaTaMH, SIKi MalOTh 3HAUEHHS JJISi BChOTO CYCIIJIbCTBA, 3MEHILICH-
HSIM POJIi 1HIWBIIyaTbHOTO YJI€HA MapTii 1 OKPEeMHX IPyIl BUOOPIIIB, SKi
BIZIXO/ATH Yy CTOPOHY Yepe3 arelsiiiio JO BChOTO HACETICHHS Y IIIIOMY.

BucnoBku. OTxe, CbOTOJHI A0 MOJITUYHUX MApTil CTABIATHCS K
710 BaXUIMBUX YYaCHHKIB MOJIITUYHUX MPOIIECiB, 0a30BUX IHCTUTYTIB CY-
YaCHOTO CYCIJILCTBA, 0€3 IKUX HEMOXKJIMBE (PYHKIIOHYBaHHS MPEICTaB-
HHUIIBKOI JAeMOKparii. 3HauyHa HayKOBa 3aIliKaBJICHICTH JOCIIKEHHSIM
napTii 1 3HAYHO MEHIIA yBara J0 KOHIENTyaJIbHUX MMiIXOMIB X aHaJi3y i
JI0C1 MIOPOIXKY€E AUCKYCIi MiXkK MPEICTaBHUKAMHU MOTITUYHOT HAYKH 1010
BU3HAUYCHHSI TIOHATTS «IOJITUYHA TAPTis».

TakuM 4MHOM, MapTii K IHCTUTYTH OEpyTh Y4acTh y MOJITHYHOMY
MPOIIeCi MPAKTUYHO HA BCIX €Tanax — BOHU (DOPMYIIOIOTH «BHUMOTH
1 3IIMCHIOIOTh «HIATPUMKY», a TaKOX € MPOBIIHUKAMH «3BOPOTHOTO
3B’s13Ky». [lomiTuyHi maptii BioOpaxaroTh 3arajJbHOTPYIIOBI 1HTEPECH
1 111 pI3HOMAHITHUX BEPCTB HACEJICHHS, 1X 1/1ealid Ta I[IHHOCTI 1, TUM
caMMM, peasizyloTh MPaBo JIOAMHU HA NOJITUYHY acOLIAIlilo 3 IHIIUMHU
rpoMaJiTHaMU.

Jlo po3KpuTTs (PEHOMEHY «IOJITHYHA MapTis» y NaHiil cTarTi BU-
KOPHCTAHO 1HCTUTYITIOHAIBHUHN (SIKWUH TIOB’SI3aHUM 3 OCOOJUBOCTSIMH
CTPYKTYpH TapTiid, TPUBAIICTIO iX iICHYBaHHS, pi3HUMH (pakTopamu ix-
HBOT «COIIAIbHOT CTIHKOCTI»), 01XeBIOPUCTCHKUI (B OCHOBY SIKOTO IO-
KJIaJIeHI COIIJIbHO-TICUXOJIOTIYHI OCOOJMBOCTI Ta 1HTEPECH JIIOIAWHH,
3arajoMm ii moBeiHKa) i PyHKIIOHATHHHMA (3T1IHO SKOTO B OCHOBY BH3Ha-

! Karn, P, Moiip, I1. (2004). H3mMeHstoliecss MOCIN MapTHHHOH OpraHU3aliid U
MApTUHHOM IEMOKpAaTHH: BO3HUKHOBEHHE KapTEINbHBIX NapTuil. [lapmuu u 6b160pbi:
xpecmomamusi. Mocksa, 7.

2 ITrosepike, M. (2000). [Horumuueckue napmuu. Tlep. ¢ ¢pann. Mocksa:
Axanemuueckuit [Ipoexkr, 216.
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YEHHS CyTHOCTI MOJITUYHOI NapTii MoKJIaAeHo (YHKII, IKi HOKIUKaHa
BUKOHYBATH T1APTist) ITiIXOIH.

[TincymoByrOuM BUILEBUKIIA/IEHE, 3p0OOMMO BHUCHOBOK IIPO T€, IO
micist Jpyroi cBiTOBOT BiffHM MOMITHYHI MapTii 3MIHUIN CBOIO CTPYKTY-
pY, BUHHUKIJIO MOHSTTS «BCEOXOIUTrooui maptii» (catch-all parties), sike
Briepuie Oyno Bukopucrane O. Kipxxaiimepom. Ha fioro aymky, Bceoxo-
TUTIOI0YA MapTisi MEHII 171€0JI0T130BaHa 1 3BOIUTH POJIh OKPEMHUX UJICHIB
MapTii 10 3aBOFOBAHHS SIKOMOTa OUTBIIOT KITBKOCTI BUOOPIIiB. Bripogork
50-70-x pp. XX cT. HOMITUYHI MapTii NEPEKHUIU YEProBUN 3JIET CBOTO
BIUTMBY Ha CYCIIUILCTBO. Y MW IMepioj] MapToJIoris MepeTBOpHIIacs Ha
HaWIMHAMIYHIITY CKJIQ/IOBY MOJITUYHUX HayK.

Ha mouarky 1970-x pp. 3’sBUBCSI HOBHI THII MOJITUYHUX MapTid —
KaprenbHi maptii. Ha npomy erami mapris TPakTyeTbCs SK MEXaHi3M
pO3MOniTy Aep’KaBHUX TMOca] MiX MpodheciiHUMH TpyNaMH MOJITHKIB.
[TapTiitna oprani3allis BTpaya€ CBOIO BaXKJIUBICTh, OCKUIBKH IOJITHKA
HaNpsAMY MPaIIO0Th 13 BUOOpisiMu. KaprenbHi mapTii XapakTepu3yrTh-
Cs1 CUJIBHOIO TPUB’SI3aHICTIO 0 JIepKaBH 1 (PAaKTHUHO 371 ICHIOIOTH CBOIO
JISUTBHICTB 32 PaxXyHOK JIEpyKaBHOTO (piHAHCYBaHHSI.
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CIVIL SOCIETY AND LEGAL STATE

AS THE MAIN GOALS OF THE
PROGRESSIVE SOCIO-POLITICAL
TRANSFORMATIONS IN THE MODERN
WORLD

The nature and essence of the civil society and legal state as the most important
institutions of the modern society are analyzed in the article. Special attention
is paid to the peculiarities of understanding of these institutions in the former
socialist states. The author justifies the necessity of the civil society and the
legal state conception which is widely spread in the Anglo-Saxon model of
statehood. The author supports his conclusions with references to John Locke
and Immanuel Kant.

The general characteristics of the areas of social and political
changes in the world in early modern period and in a contempo-
rary history. After the collapse of the socialist camp progressive politi-
cal forces of the world turned their attention to a few half-forgotten (due
to the dangers of the third world war between the socialist and capitalist
camps)ideas of a civil society and a legal state searching the best and
stable forms of the organization of human activity. That is why at the end
of XX and at the beginning of XXI century the idea of a civil society and
a legal state became actual in the world again (the wide dissemination
of these ideas for the first time was in the XVIII century). At the second
stage of reinvigorating of the ideas of a legal state primarily participated
the countries that have freed themselves from the idea of building social-
ism and then communism. In particular, the former socialist countries of
Eastern Europe (Poland, Czech Republic, Slovakia, Bulgaria, Romania,
Hungary), the Baltic republics of the former Soviet Union, Kazakhstan,
Belarus, Azerbaijan, Georgia, Ukraine, Moldova, and others.

Even China has made the appropriate changes to its constitution; in
2004 was constitutionally enshrined that China will build a socialist le-
gal state. In addition, Brazil, Turkey, Madagascar and some other coun-
tries of so-called Third World constitutional terms became legal states
same year.

Many of these countries went through the study of positive experi-
ence in the organization of social life of the people in those countries
that are actually at that moment showed own advantages in comparison
with the countries of the so-called socialist camp. Due to a comparative
study of the countries that were in opposite camps, it was not difficult to
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notice that in the developed countries of the West, in fact, the principle
of the rule of law was virtually observed and it was clearly noticeable the
presence of separation of powers into three branches. There were more
respectful attitude to the rights and freedoms of the individual; they had
a developed market economy and more independent judiciary, and so on.
Comparing the socialist countries and the developed capitalist countries
it is not difficult to come to a conclusion that precisely to these differ-
ences in the state and legal order the capitalist countries became more
developed. In any case, according the human development index social-
ist countries on many fronts of ensuring of human activity quite signifi-
cantly lagged behind the developed capitalist countries. Even today, the
countries with developed civil society and legal state are far ahead of a
number of former socialist countries on many vital indexes, especially of
those who still have not clearly decided the nature of their state and legal
system. For confirmation of these words is enough to look at the widely
published ratings of the human development index'. According to our
research today the countries with developed civil society and legal state
are the following.

First of all, it is 28 states of the European Union. In accordance with
the Copenhagen criteria, adopted in June 1993 in Copenhagen, the mem-
ber-states of EU and aspiring to become the members of EU must com-
ply with the principles of the legal state. Except of 28 existing members
of the EU, some countries currently have the status of candidate for EU
membership. They also need to “catch up” on the “development” of the
principles of the legal state.

Next legal states are those countries that have historically formed as
a constitutional parliamentary monarchy over the years. Except of the
UK, Spain, Sweden, which today are the legal states, first of all, as the
members of the EU, we include here other countries located in different
continents. In particular, these are Canada, Australia, Japan and others.

The United States Among due to its nature of statehood based on the
principle of the rule of law, and those states that are developing in the
statehood system state, very similar to the United States belong to the
legal states to. These are such countries as the Mexico, Argentina, Brazil
and so on.

All of these states differ from countries that are not designed to estab-
lish a legal state, only because they have another, in comparison to them,

' Look, for example: Mnaekc pa3BUTHs 4€I0BEUECKOTO MOTSHIIUANA. DHYUKIONEOUS.
skoHomucma.  <www.grandars.ru/student/mirovaya-ekonomika/indexs-razvitia-
chelovecheskogo-potenciala.html> (2014, September, 17)
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type of state and legal order. But in the main indicators of fundamental
social and nation-building they are legal states.

However, in various objective and subjective reasons in countries that
have recently taken the path of legal state, the theoretical understand-
ing of the nature of a genuine of a civil society and a legal state, in our
opinion, is seriously lagging behind in comparison with the officially
(constitutionally) expressed desire to form such social institutions, as a
civil society and a legal state. In other words, the borrowing experience
of state and legal organization of social life in these countries was not
always accompanied by sufficient theoretical justification of the actual
steps. Moreover, for various reasons the countries that acted as a sample
for borrowing do not pay serious attention to the purely theoretical as-
pect of a civil society and a legal state for a long time because they have
become accustomed to these institutions.

The main state, well-functioning in terms of state and legal order in
the modern world is considered to be the United States. In this vast coun-
try, indeed, the basic principles of a civil society and a legal state are
implemented. Society and the government in this country have found the
optimal forms of interaction long time ago and state legal conflicts and
crises of a fundamental nature are no longer observed here. Incidentally,
other previously marked developed legal states can be characterized in
the same way. Well-established for many centuries of the interaction be-
tween the State and the society in these countries they do not need any
additional theoretical justification. That is why many of the modern rep-
resentatives of political philosophy, e.g. in United States, discussing the
theoretical aspects of the problem of a civil society and a legal state refer
the reader to the works of John Locke'. John Locke is the unquestionable
authority in matters of political philosophy for many modern researchers
in the field of civil society and legal state?.

Social and political theory and a corresponding practice in the former
socialist countries did not leave Karl Marx ideas. Hegel in these coun-
tries also studied only those parts which were perceived by Marx. John
Locke in the former socialist countries was not studied at all. Inciden-
tally, even Hegel did turn to the works of John Locke. You can carefully
read the “Philosophy of Law” and you will not find there any mention of
John Locke. And at the same time Hegel begins his research in this work
with references to Plato and Aristotle. Hegel mentioned a lot of scientists
in this work, but not John Locke!

' Hosuk, P. ( 2008). Anapxusi, 2ocyoapcmeo, ymonus. Mocksa, 424.
2 dykysma, O. (2006). Cunvroe cocyoapcmaso: Ynpaenenue u mupoeoi nopsaoox ¢ XXI
sexe. Mocksa, 220.
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Unfortunately, the practice when researchers of the nature of a civil
society and a legal state limit themselves to Marx and partly to Hegel
and at the same time do not turn to the works of John Locke persists to
this day. It is sufficient to explore a quantity of books on subject “Theory
of State and Law”, published in the post-Soviet Russian Federation. As
a result, today the Russian Federation got the idea of a civil society and
a legal state, which, at first, does not correspond to a genuine theory of
civil society and legal state, secondly, to a current practice with respect
to a civil society and a legal state in many Western countries.

In general, comprehending the essence of social and political trans-
formations in advanced countries over the last decade (after the collapse
of the socialist camp), we can not avoid the conclusion that despite the
persistence of the complexities and contradictions the trend is turning
toward the perception of ideas of a civil society and a legal state. Argu-
ing this, I want to emphasize that we are talking not only about a legal
state, but also about a civil society. Although civil society does not of-
ficially referred in the constitutions of countries as a legal state, but as it
will be shown later in our statement, a true legal state without a mature
civil society is unthinkable. For this interaction of a civil society and a
legal state was not pay enough attention in freed from the overwhelm-
ing influence of Marxism countries. The nature of a civil society is often
misunderstood, and hence the difficulty in entering the parameters and
a genuine legal state. Therefore, we would like to try here to reveal the
path leading to genuine concept of civil society and the rule of law.

Civil society is the most important social institution of legitimacy
of a state power.

The main question in the subject of civil society in relation to the
modern Russian Federation and other former socialist countries is the
correct understanding of the essence of the concept of “a civil society”.

To understand the nature of a civil society, I had to get acquainted
with a considerable literature and to “dig” in the Internet. It turned out
that the concept of a “civil society” is not used not only in the Constitu-
tion of the Russian Federation but also in many other former socialist
countries. The legislation of these countries has no clear definition of the
concept of a “civil society”.

From the literature devoted to a civil society in Russia, I would iden-
tify here two more or less fundamental works, known mainly to Russian
readers. The first is a collective monograph “Civil Society: The Origins
and the Present” (St. Petersburg, 2000.). The second is a monograph en-
titled “Man and a culture in the development of a civil society in Russia”
(Moscow, 2008). In the numerous publications devoted to the matters
of civil society mostly the same questions as covered in two mentioned
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monographs are reflected'. Therefore, relying on this publication and,
mainly, on my own research, I would formulate here the basic conclu-
sions regarding the nature and essence of a civil society.

The concept of “a civil society” refers to the “invention” of early
modern period. Hence, if anyone is talking about a civil society in the
ancient world, about the writings of Plato and Aristotle, devoted to a civil
society, it is not at all talking about a civil society in its modern sense.

Of course, if we approach this issue with the most non-historical point
of view, we may say that the very phrase “a civil society” was used in
the ancient world. In particular, it was used in the works of Plato and
Aristotle®. On this basis, many people earnestly believe that civil society,
in fact, appeared in ancient times.

However, the supporters of the ancient origins of the term “civil so-
ciety” does not always pay attention to the fact, in connection with what
ancient world were talking about citizens and about civil society. If you
delve into this area, it will appear that in the ancient world people were
divided into citizens and slaves. If the citizens have formed a certain so-
cial formation to decide some issues, the slaves were not included in this
society of citizens. That is the sense of understanding of that civil society
is revealed through the division of people on citizens having certain rights
and disenfranchised slaves. In connection with the abolition of slavery
throughout the world, in our opinion, the need to use the concept of “a
civil society” in the sense of the ancient differentiation of citizens and
slaves disappeared. However, the concept of “a civil society” is saved in
the social sciences, and many representatives of science continue to use
it in the sense of designating of various citizens’ organizations separate
from the state and its agencies.

In this particular sense the concept of “a civil society” is used by
Hegel in his “Philosophy of law*”. Under the civil society Hegel under-
stands a part of the society: its commercial sector and the institutions
necessary for the operation and protection of this part of the society.

Hegel’s understanding of civil society was perceived by Marx. How-
ever, he completely closed the problems of civil society, in connection

" The exception here is the article: Kopmuu, A. (2014). I'paxaanckoe 0O0IeCTBO:
METONOJIOTHYEeCKasi 0a3a MPaBOBBIX TPAKTOBOK. Egponelickuti noaumuko-npasosot
duckypc, 3, 18-30. But in fairness it must be said that A. Kormich in his, in general,
correct approaches for understanding of the nature of a civil society still does not
reach the disclosure of constituent functions of civil society. In our own opinion, the
founding function of civil society is the main essence in explaining its nature.

2(2000). Ipasicoancroe obwecmso.: ucmoxu u cospemennocms. Cankr-IletepOypr,
31-35.

3 Terens, I.B.(1990). @urocogus npasa. Mocksa, 524.
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with the class explanation of the structure of society. Therefore the Marx-
ists and the Leninists, announced that civil society was the creation of
bourgeois and the topic of civil society was not more referred to.

The post-soviet social science after the rethinking of Marxism and
Leninism, went back to the topic of civil society. Returned from that
period, where the topic was cut. That is, with the reference to the works
of Hegel. That is why in the post-soviet social sciences, until today, has
spread the Hegelian concept of a civil society.

Meanwhile, in the world social and political practice the Hegelian
concept of a civil society has not been spread. Hegel as the founder of the
ideas of civil society is unknown in the developed countries (UK, USA,
Canada, France, etc.). They believe it was John Locke.

Indeed, the modern concept of “a civil society” was “invented” by J.
Locke and completed by D. Hume and I. Kant to refer to a society that
was formed following the natural state of people and which established
the state power on the basis of the social contract. That is, civil society is
the society that establishes state power. Therefore, the use of the concept
of “a civil society” in another sense is not only incorrect but wrong. The
concept of “a civil society” is a political and legal category and it should
be used in social sciences only in this sense. Encountering attempts to
interpret it in terms of economic or sociological sciences should not be
considered valid.

It is necessary to distinguish the interpretations of the concept of “a
civil society” in the variants of John Locke and of his historic “rival”
Hegel, better known in the former socialist countries. These two kinds of
interpretations of “a civil society” differ from each other in a significant
sense. The idea of civil society in Hegel comes to the rights of citizens
to form their own (mostly commercial) organizations for the protection
of the interests of those who are engaged in business activities. But these
organizations are formed and operate within the laws emanating from the
state. Under the scheme of Hegel the state is at the very top of the social
order. All the other public (civil)institutions emerge and operate under
the control of the state. The state, according to Hegel is a march of God
on the Earth. A civil society in Hegel’s hierarchy comes after state. A
state is a primary phenomenon and a civil society is a secondary, derived
from a state unity.

Meanwhile, John Locke in the XVII century (before Hegel), study-
ing the fateful riots that took place in England at that time, came to the
conclusion that it is not a state but civil society is a source of power. At
Locke’s scheme of social organization a civil society, not a state, is on
the top. The state is the institution of civil society. A state is established
by civil society and fully controlled by it in its activities. The limits of
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government activity are limited with the social contract. Such concept
of a civil society became widespread in many countries of the West. Be-
ginning with the Constitution of the United States, instead of the social
contract, a society adopts the Constitution, which serves as the Locke’s
version of the social contract.

John Locke justifies his concept with the historical logic of the transi-
tion of people from the natural (non-state) existence to a civil (state) ex-
istence. The society formed on the basis of the social contract, with a
purpose to establish the government, according to Locke, is precisely the
civil society. A civil society formed so can not be an illegal society, be-
cause people in the civil existence, in contrast to the nature existence can
not live without legal regulators. State power, established by civil society
on the basis of the social contract (later than the constitution of society),
can not be an illegal state. Genuine civil society can not “produce” an
illegal state.

Therefore, a civil society according to John Locke is a society that
establishes a legal state to perform those functions that people in their
natural existence were forced to carry out themselves. That is, to deal
with violators of the natural rights of people to life, liberty and property.
Since the establishment of a state people assigned these functions to the
government. Civil society reserves the right to control the activities of
public authorities and to prosecute violators of the social contract (con-
stitution).

The ideas of John Locke about civil society for Russian researchers
were simply unavailable until recent times. In our country, there was no
need for them for a long time. Therefore, the works of J. Locke were
translated into Russian for the first time only in 1988. Hegel’s works
in their turn have been translating since the beginning of the twentieth
century.

However, in a global scale, the submissions of John Locke but not of
Hegel or someone else were demanded and implemented from the begin-
ning of XVIII century. The thinkers of the United States were relied on
the concept of John Locke making the United States Declaration of Inde-
pendence in 1776. And the Constitution of the United States in 1787 has
been prepared in accordance with the teachings of John Locke. Modern
social scientists in United States, dealing with the issues of social and
political order, the fundamental questions of society (civil society issues,
state-building, etc.), verify it with the teachings of John Locke.

And it’s not just the United States followed the teachings of John
Locke on civil society and the state building. Many other countries,
adopting the ideas of John Locke on civil society have restructured their
socio - political systems.
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In modern Russia it is difficult to understand that civil society is the
society that establishes the state and state power. But if you try to take
a closer look on a fact that today 18 thousands categories of officials,
starting with the head (sheriff) of rural community, completing the post
of the President of the country in the United States are elected, the social
purpose of civil society begins to clear. Besides the electoral right in the
United States this is not what the Russians think in Russia, it is (the right
to vote), mainly formed not by the state but by the voters, by this the
meaning and the essence of a civil society is clarified absolutely.

It seems that the Russian Federation and some other former socialist
countries should develop in the same direction of the understanding and
developing of civil society institutions. A civil society is the most impor-
tant institution of the whole society. The modern theory of social devel-
opment begins with it. Therefore, not having understood its concept and
essence, the peculiarities of legal fixation (including the Constitution of
the society), it will be difficult to solve all the other social science prob-
lems, and in particular, the problems associated with the conditions of
formation and functioning of a legal state.

Legal state as the main institution of civil society.

In Russian theoretical jurisprudence of post-soviet period there was
quite a noticeable discussion about who is the author of the term “a legal
state.” Some researchers gave the priority to Kant, the others gave it to
Robert von Mohl, and someone to K. von Rotteck'. I would like to note
that such disagreement about the authorship of the concept of “a legal
state” is observed among the German scholars to’.

Of course, for historical justice the name of author, who formulated
the concept of “a legal state” that has acquired a world meaning, is im-
portant. However, many of the authors, that discussed this problem at-
taching great importance to the very term of “a legal state”, not really
paying attention to its essential aspects. Meanwhile, if you do not grasp
the essence of the concept of “a legal state”, then, indeed, you may get
lost in the question of the authorship of the term “legal state”. At the
same time, Russian theoretical legal literature yet has not to pay serious
attention to the problem that, in the first place, it is necessary to under-
stand the essential characteristics of the legal state. That is why different
approaches to the origins and main features of legal state still exist. Tak-
ing to the account this situation, we would like to make a contribution,

' Cokonos, A.H. (2011). TIpaBoBoe rocyaapctso B Poccuu: cocrosiHue, mpoOieMbl 1
TIEPCIIEKTUBHI Pa3BUTHS. [Ipasosoe cocyoapcmeo: meopus u npakmuka, 2(24), 8-16.
2 YKamuuckuii, A., Pépuxr, A.(2001). Bseoenue ¢ nemeykxoe npaso. Mocksa, 138-141.
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especially in the controversial question of the origins of the term “a legal
state” and by this to come to the genuine nature of a legal state.

It is known that I. Kant did not use the term ““a legal state”. For him,
the state was generally “a union of a set of people subordinated to the
legal laws”!. Moreover, these words of Immanuel Kant are taken as a
basis for those authors who consider him the founder of the doctrine of
a legal state. I want to stress that I fully agree with this approval (ap-
proval of the supporters of the Kantian origin of the European doctrine
of a legal state). Yes, that was I. Kant who “brought” this essential doc-
trine of a legal state to a continental state and legal system. But both the
German and Russian literature about a legal state doctrine is not always
taken into account that Kant borrowed this doctrine from the writings of
British philosophers of early modern period, namely in John Locke and
David Hume works. I. Kant was a supporter of the Anglo-Saxon model
of statehood. He considered himself a disciple of Hume. That is why the
ideas of Immanuel Kant were difficult to understand in Germany, with-
out the relying on the works of John Locke and David Hume. Hence, the
apparent of the first differences between Kant and those German writers
who began to use the term “a legal state”, but not in the sense that Kant
understood and wrote under the concept of “state”, but in the sense of
the Roman-Germanic state model with roots going back to the Roman
state. Thus, 1. Kant, representing the state in accordance with the Anglo-
Saxon model of the state of early modern period, that’s why he was not
understood in Germany at that time, where the concepts of the Roman-
Germanic state model was dominated.

Indeed, Kant remained incomprehensible for many representatives of
the legal science of the continental system, especially in his home coun-
try. He was also misunderstood by legal scholars of Russia too. This is
clearly evidenced by the works of the pre-revolutionary Russian law-
yers V. Gessen, P. Novgorodtsev, B. Kistyakovskiy, S. Kotlyarevskiy and
some others. All listed authors, as well as the German lawyers of the XIX
century, understood the legal state as a state that restricts itself with own
laws. Incidentally, the notes of misunderstanding and underestimation
of Kant’s deep thoughts are still felt in the German literature. Thus, A.
Zhalinskiy and A. Rohriht write: “In the Russian literature, especially
modern, often the value of one or another factors is deformed, what,
however, is quite understandable. Tracing the origins of law and criminal
law the researchers write about Hegel, who became a symbol of high in-
telligence, and about Kant. Meanwhile, there are serious grounds to be-
lieve that a much more profound and positive impact on German law had

' Kanur, U. (1965). Cobp. cou. 6 6-mu momax. Mocksa, T. 4, U. 2, 233,
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Otto Bismarck, who more often than these philosophers is mentioned in
textbooks on the history of state and law in Germany”'. With this essen-
tially negative mentioning of the name of Immanuel Kant, the authors
not only elevated in a such original way Otto von Bismarck, who was a
follower of the postulates created in the Roman Empire, but showed, in
our opinion, its misunderstanding of the works along with the role and
the meaning of a world-class philosopher Immanuel Kant and his contri-
bution to the theory of legal state.

In addition, in our opinion, this observation of the specialists in Ger-
man law, expressed in Kant’s address, must not only be properly under-
stood, but also completed. The fact if that for the authors on the problems
of state and law (and in philosophy and philosophy of law), especially of
the Soviet period, not only Otto von Bismarck, but namely Hegel, even
in comparison with Kant, was an authority on the ground location. Such
attention to Hegel is quite simply explained: Marx himself “delighted”
Hegel’s dialectic. For the English philosophers of early modern period,
namely, John Locke and David Hume, which works have original and
classical value for the characteristic of the essential part of legal state,
they drawn the least attention as in Germany of posthegelian period and
later in Russia. This applies particularly to the Soviet era in Russia. This
is evidenced, even with the sequence of translation of works of these au-
thors into Russian. So, the first works translated in Russian in 1920, were
the works of Hegel. Works of Immanuel Kant and John Locke began to
be translated only in the 1960s. If you get to the sense of the historical
development of mankind and its reflection in the writings of the above-
mentioned philosophers, it would have to be in the opposite way. But,
unfortunately, in Russia it did not happen: here Hegel was studied, with-
out knowledge of Kant, and, moreover, without reading of John Locke
and David Hume. We draw special attention to this question because it is
not just about historical things. The case is in touching and learning for
practice of those works of outstanding philosophers who had a tremen-
dous impact on global social practice.

For example, the American Federalists (A. Hamilton, J. Madi-
son)wrote the Constitution of the United States in 1787, in accordance
with the teachings of John Locke. The fact that the Constitution of the
United States, and it is the first written Constitution in the world, was
written in the X VIII century, and is still serve to the people of this coun-
try, who had gone far ahead of other nations on the path of social prog-
ress, speaks a lot. Americans in the XVIII century with the help of the
teachings of John Locke “attacked” the right path of social development.

! Kanuuckuii, A., Pépuxt, A.(2001). Bsedenue 6 nemeyxoe npaso. Mockga, 27.
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People in the United States have been correctly “charged”, focused in the
development of society, and so they have become the most developed
country in the world. At the same time, the success of the United States
and other countries among the Anglo-American model of statehood (the
UK, Canada, Australia, etc.)is a clear evidence of the correctness of the
theory that John Locke has laid out in 1690 in his work “Two treatises of
government”. But, unfortunately, in Russian social science an “entry” in
the subject of the relationship between society and the state did not take
place in accordance with the writings of John Locke. The laws of the
relationship between society and the state Russian scientists have bor-
rowed from the works of Hegel. As we have shown in our work!, if you
go strictly by the theoretical line, inscribed by G. Hegel, you will not find
the path to the parameters of the legal state there. Different approaches to
the explanation of the relationship between society and the state arising
from the works of I. Kant, Otto von Bismarck, as well as the lawyers C.
Welcker, R. von Mohl, laid the foundation of misunderstandings about
the nature of a legal state, especially in the German legal literature. These
differences in the German literature, as it has been already noted, have
affected the pre-revolutionary (1917.) and even modern Russian authors,
dealing with the issues of legal state.

The question arises, what is the way out of the current situation re-
garding the approach to the parameters of the true essence of the legal
state? In our opinion, the answer should be found in the origins of ideas
about the relationship between society and the state. But as we have al-
ready noted that Kant was misunderstood in his homeland, we will start
with an analysis of his ideas about society and the state.

As it was already mentioned, according to Kant, the state is the union
of a set of people subordinated to the legal laws. This definition of the
state formulated by Kant, some of our Russian authors began to interpret,
putting different intrinsic meanings in it. But, unfortunately, not in the
way was understood by Kant. By this, L. Morozova in this definition of
Kant has seen not a legal state, but a legal community?. According to V.
Lazarev, Kant speaks here about the legal civil society?. But most impor-
tantly is that on this ground as L. Morozova so and V. Lazarev exclude
Kant out of the founders of a legal state. However, as well as the German
authors C. Welcker and R. von Mohl.

Meanwhile, the issue here is what was meant under a legal state. John
Locke, and Kant after him, indeed, identified the concept of “a state”

' (2012). Ha myTu K BBUIBJICHHIO CYIIHOCTH IPaBOBOTO rocynapcra. [Ipasogoe
eocyoapcmeo: meopus u npakmuka, Ne 2(28), 78-81.

2 Mopo3sosa, JI.A. (2007). Teopus 2ocydapcmea u npasa. Mocksa, 420.

3 Jlazapes, B.B. (2002). Teopus npasa u 2cocydapcmesa. Mocksa, 140.
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and “a civil society”. According to John Locke, the state is formed by
free citizens on the basis of the social contract. Such a state, according to
John Locke is, in the essence, the legal community (which is essentially
equivalent, in our view, to the legal state), in contrast to the natural exis-
tence of people. Social contract is the tool of formation and at the same
time of the restrictions of the rulers’ activity. It turns out that in contrast
to all other ways of the emergence of the state, a state formed by free
citizens on the basis of the social contract is a legal state. John Locke
“invented” the principle of the separation of powers into three separate
branches for such state. This includes the ideas of John Locke about the
law. According to him, the laws are directly connected not only with a
civil society from which they emanate, but with the laws of nature, that
is with those laws that guided people in their natural existence.

John Locke in his work “Two treatises of government” mentions the
word “constitution” 7 times, referring to the original contract of citizens
for the establishment of a state or civil society, which, in his opinion,
is the same phenomenon. The English term “constitution” is essentially
the original public contract of people for a formation and characteriza-
tion of the activity created by them their own state. The same scheme
of relationship between civil society and the society in general worked
out by D. Hume. The only thing that adds David Hume to this theory is
that he distinguishes a civil society and a state, giving a priority to the
first with respect to the second'. In times of John Locke and David Hume
work there were no written constitutions in the world. However, with the
help of their works in the societies of Anglo-Saxon countries a position
was learned that the constitution is any act that comes from the society
for limitation of the rights and opportunities of the government created
by them. John Locke lived and worked in the days of the great conflict
of the Parliament and the King of England where in the result the Parlia-
ment defeated the King and established in British society not only the
supremacy of Parliament, but also the rule of law. When the British were
talking about the establishment of the rule of law, they meant not the
laws emanating from the King, but the laws emanating from society. The
Common law, that is the rules based on the people’s mind, was intended
as a law rose to the top. This idea is analyzed in detail in the writings of
John Locke. It is only necessary to take into account that sometimes John

' In Russian literature the next words is often credited with Karl Marx: «Freedom is
to transform the state from the organ standing above society, to the organ entirely
subordinated to this society» (Mapkc, K., Durensc, @ (1954). Cou. T.19. Mocksa,
26). But about the necessity of subordination of the state to a civil society before
Marx already spoke D. Hume.
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Locke, instead of the term “common law”, uses the concept of “laws of
nature”.

From the writings of John Locke is quite clear that the ruler (the ex-
ecutive power)is limited in his activities by the norms of the original
contract and the laws of civil society. Or rather, the executive branch is
limited by the civil society with the help of the original contract and the
laws emanating from civil society or its representatives, i.e. Parliament.

Thus the public practice of adopting of written constitutions not by a
state, but by society itself emerged. The understanding of a constitution-
alism as a doctrine of the limited power of the rulers (kings, emperors,
presidents, etc.) by civil society also comes from here. Since the adop-
tion of the Constitution of the United States and later of all the others
constitutions a tradition has appeared to formalize the unwritten social
contracts by constitutions adopted by a society in a special manner.

Here I would like to draw attention to another important point. From
the moment of understanding of constitution and constitutionalism by J.
Locke, D. Hume, 1. Kant the distinguishing in understanding of the An-
glo-Saxon and Romano-Germanic statechood models starts. The Anglo-
Saxon model of statehood prefers society rather than the state. The soci-
ety on the basis of the social contract (later the constitution, for example,
in the United States) forms the government and limits its activities by a
social contract and later by the laws emanating from civil society or its
representative body (Parliament). In other words, a society itself grants
a social contract or (later) the constitution to a formed state. Society with
its constitution restricts state power. And the concept of power primarily
refers to the society (people)as to the sole carrier (source)of the most
supreme power.

According to the Roman-Germanic model of statehood a constitution,
as a rule, came and comes from the state and is addressed to all society.
This is what Hegel eloquently writes about in his work “The Reports of
meeting of the Kingdom of Wiirttemberg”. In the chapter “Royal consti-
tution” Hegel writes about how King Frederick gave the Constitution to
his people'. Under the scheme of Hegel a state stands above a society and
thus according to him a monarch is a sovereign. In the Roman-Germanic
model of a statehood governor grants constitution to a society, where the
constitution is regarded as a basic law that defines the state order.

The differences between the Anglo-Saxon and the Romano-Germanic
model of statehood in practice lead to different socio-political condi-
tions. This was particularly noticeable in the XVIII-XIX centuries in
the Western countries. Subsequently, later especially in contemporary

' Terens, I. (1972). Pabomor pasuvix iem. B 06yx momax. Mocksa, T.1, 434,
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history due to a much larger spread of the need to protect the rights and
freedoms of man and citizen, the differences between the Anglo-Saxon
and the Romano-Germanic model of the statehood become more and
more leveled. Hence a convergence of the doctrine of legal state with the
doctrines of “the reign of law” and “a rule of law” widely used in Anglo-
Saxon countries. But this is already a topic for a specific article.

If we return to I. Kant, a large part of his ideas takes the scheme of the
relationship between power and a society, between law and legal acts,
lined by John Locke and David Hume. The only thesis where I. Kant dis-
agrees with them is thesis about the people as the sovereign. According
to his view, people can not be sovereign, it is the monarch. But this is a
slightly different issue, however still having the value for the characteris-
tic of a legal state. As the practice shows, a monarch and a parliamentary
republic get along fairly well, and a legal state can successfully operate
in such country. A striking example in this respect is England since the
XVII century and other parliamentary monarchies in the world.

Unlike to I. Kant, Hegel in his works bases on the concept of “con-
stitution” in Latin transcription, i.e., as a polity in general, irrespective
of whether it comes from society or from the state. That leads to his
understanding of a legal state as a state, limiting itself by its laws. With
this approach civil society stays away from the fundamental state af-
fairs. Civil society, according to Hegel, is secondary in relation to the
state and derived from it. But the modern world is increasingly moving
towards the elevation of the role and place of civil society above the. In
modern civilized countries a civil society and a legal state (or a state,
functioning on the basis of the principle of “the reign of law” or “a rule
of law”) interact as communicating elements: the more civil society and
its institutions are developed the greater is the reign of law (legal state,
rule of law) and on the contrary. Essentially all these ideas of elevation of
the role of society above a state, the justification of the constituent power
of a civil society in relation to the state power were grounded by John
Locke, D. Hume and I. Kant, not G. Hegel. But the most important is that
the submissions of John Locke (the founder of these ideas) were adopted
by a progressive social and political practice. Moreover, the modern pro-
gressive world raised the ideas of J. Locke, D. Hume and I. Kant about
the relationship between civil society and legal state to the rank of the
underlying trend in all kinds of social and political transformation. The
legal state in the modern world more and more considered as a modern
institution of civil society.

Thus, the concept of “a legal state” which appeared at a certain stage
of social development in Germany, essentially, is the same principle of
“a rule of law”, practiced in England in the XVII century. This may also
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include the principle of “the reign of law”, adopted with the practice of
social development in the United States'. In all these cases we are talking
about the legal basis of the relationship between society and the govern-
ment. The heart of this interaction is the supremacy of a stateforming so-
ciety (civil society) over the state, where a state power is limited in its ac-
tions with the acts (the Constitution) emanating from civil society. A state
power, which refers to a legal state, does not limit itself by its own laws,
as it is interpreted in Russian theoretical literature, but it is civil society
limits its activity by means of written and unwritten constitutional acts.
If the Anglo-Saxon model of statehood is the ancestor of the relationship
between a society and power, in the countries of the Romano-Germanic
state model, the optimal model of the relationship between a society and
a state in some countries is achieved by improving of the constitutions on
the base of requirements of the Universal Declaration of Human Rights
and by a separation of powers into three branches.

Only developed civil society and a legal state are the basic require-
ment of the modern world community with respect to particular states.
The world community has come to this position in a result of gener-
alization of many centuries experience of state and legal construction.
The ignoring of the theory and practical requirements relating to a civil
society and a legal state is equivalent to ignoring of the global patterns of
socio-political development. State power that does not correspond these
requirements and does not consider with the laws of the world’s socio-
political development, conflicts not only with the international commu-
nity, but also with its own stateforming people. This struggle can not
end without a total defeat of a resisting power. This is evidenced by the
modern history of mankind.

The conclusion.

A civil society and a legal state are among those categories that re-
quire some special methodological attitude to them. The case is that the
nature and the essence of a civil society and a legal state are organically
linked with historical civilizations, centuries, continents and so on. An-
cient world and the Middle Ages are completely incompatible with the
conditions of the formation of a civil society and a legal state. A civil
society and a legal state and the principles of their formation are the
offspring of the early modern period. If the values of the early modern
period are misunderstood somewhere else and therefore remain unde-
rutilized, that means we can not to reflect about the principles of civil
society and a legal state there.

I dykysama, @. (2006). Cunvroe 2ocydapcmeo. Mocksa, 183-200.
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OnekcaHgp CaBYyeHKO

JIAJBHICTD JEPAKABU SAK OB’€EKT
I'POMAJICBKOI'O KOHTPOJIIO:
TEOPETUKO-ITPABOBA
XAPAKTEPUCTUKA

The theoretical and legal characteristic of activities of the state as an object of
public control is examined in the article. Issues of public control in the aspect
of interaction between civil society and the state are relatively new to the
doctrinal studios. In conditions of development in Ukraine, democratic, social
and legal state public control is an integral component of public administration
and stimulating factor for the development of civil society in any modern
country.

The author stated that in general the object of public control is the state,
namely the activity of the state. Category of “activity” has many aspects,
reflects the whole spectrum of phenomena and processes that should be
viewed as relatively independent units that characterize the main mainline
directions traditionally called functions of the state in the theory of the state.
Functional bases of government activities in the political, economic, social,
cultural and environmental spheres as an object of public control are analysed
in the article. At the same time, it is emphasized that the definition of the
nature of public control over the state requires the study of the structural
organization of the state, which is the criterion for the separation of powers,
and main directions of activities of the state and forming the appropriate
object functions of the state.

The author notes that the need for effective public control over the functioning
of the state in the major areas of public life is an essential condition for the
development of public government and open society in Ukraine.
Scientifically based proposals for improving the efficiency public control over
the state are formulated.

CydvacHa nTMHaMiKa Jep:KaBHO-TIPABOBOTO PO3BUTKY, HOB1 COIIaJIbHO-
€KOHOMI4HI peanii YkpaiHu Ta akTuBi3alis GopMyBaHHS IPOMAJITHCHKO-
IO CYCHIbCTBA 3yMOBIIOIOTH TIOSIBY HOBUX JOCIITHUIIBKUX HAMIPSIMIB Ta
METOIOJIOTIYHUX MiAXOMIB. Y TaKMX yMOBaxX OCOOJIMBOI aKTyaJbHOCTI
HaOyBalOTh MUTaHHS TpaHChOpMAIIil poil Ta 3HAYCHHsI IHCTUTYTY T'PO-
MaJICBKOTO KOHTPOJIIO, BUBYCHHS SIKOTO € BIJTHOCHO HOBHUM HaIpsSMOM
JOKTPUHATBHUX CTY/IH.

B ymoBax po30ynoBu B YkpaiHi JeMOKpPaTHIHOT, COLIaTbHOT, TPABOBOL
JIep>KaBU TPOMAJICHKUI KOHTPOJIb € HEB1JI €EMHOIO CKJIAJIOBOIO IMyOJIIYHO-
IO YIPABIiHHS Ta CTUMYJIIOIOYAM YHHHHUKOM PO3BHUTKY FPOMAJITHCHKOTO
cycrninbeTBa Oyab-sKOT cydacHOi KpaiHu. I3 3100yTTsIM He3aJaeKHOCTI
VYkpaiau rpomMaiiHi OTPUMAJIH 1 3MiHEHHH 00CsT cBOOO Ta Mpas, 110 He
MOTJIO HE BIUIMHYTH Ha BIJIHOCHHHU MIX JIEPYKABOIO Ta TPOMAJITHAMU BXKE
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CaMOCTIHHOI KpaiHu. AJie, He3BaXKar0uH Ha PO3LIMPEHHS 00CITY MOXKITHU-
BOCTEW BIUIMBY Ha MOJAJIBIIY OO KpaiHU LUIIXOM BIJIBHOTO BOJICBU-
SIBJICHHS HapoJly, 3Hau€HHs Ta €()EeKTUBHICTh IPOMAJICHKOTO KOHTPOJIO
00yMOBJICHI HU3KOIO Mepemko. Hanpukiaz, BiACYyTHICTh TPOMHUCAHOTO
MeXaHi3My peaji3alii rpoMaJChbKOro KOHTPOJIO, HasBHICTb HEIOCTaT-
HBO PO3BHHEHOTO IPOMATHCHKOTO CYCIIIBCTBA, MOJITHIHA OalTyKiCTh
rpOMaJisiH, HETaTUBHUI BIUIMB OIOPOKPATHYHMUX MPOSBIB — yce 11e 1 Oa-
raro iHIUX (HAaKTOPIB Y CBOIN CYKYNHOCTI HETaTUBHO BIUIMBAIOThH SIK Ha
PO3BHUTOK I'POMAJTHCHKOTO CYCIUIBCTBA, TaK 1 HA eekTuBHE (PyHKITIO-
HYBaHHS 'POMAJICHKOTO KOHTPOJI0'. Takok Ha rajibMyBaHHS PO3BUTKY
TPOMAJICBKOTO KOHTPOJIO SIK €JIeMEHTa T'POMAaJSTHCHKOTO CYCHUIBCTBA
BIUIMBAE 1 BiICYyTHICTh KOMIUIEKCHUX IPYHTOBHUX HAYKOBHX JOCIIIXKEHb
y miit cdepi.

I'pomanchbkuii KOHTPOIB Ui YKpATHCHKOT JIepKaBH B ACIEKT1 B3a€EMO-
Ji1 TPOMaJITHCHKOTO CYCIIBbCTBA Ta JIepP:KaBH — (PEHOMEH BITHOCHO HO-
BUH, CbOTO/HI JIUIIIE BiZ0YBA€THCS MOIIYK HOTo HAO1IbIII ONTUMATBHUX
dhopm, TpUHIUTIIB Ta METOAIB. [IpakTHYHMI IHTEpeC 3 TOYKH 30py B3a-
€MOJIIi 3a3HAUEHUX CTPYKTYP BUKIIMKAE MUTAHHSA T'POMAJICBKOIO KOHTp-
OJIFO HaJ| IEPHKaBOIO.

JlxepenbHOI0 0a3010 JOCHIKEHHS TPOOJeM B3a€MOJIl JEpKaBH 1
CYCIJIBCTBA € Mpalll BITYM3HIHUX Ta POCIMCHKUX HAYKOBIIB, TAKUX SIK:
M. AiiBazsH, B. Aramanuyk, P. Ipuniok, B. XKypascekwii, I. Kpecina,
JI. Mopo3oga, JI. Hanusaiiko, B. Hepcecsian, B. IToropinko, ®@. Pymuy,
O. Ckpunniok, B. Tauiit, }O. Tuxomupos,O. Toauka, B. Yupkin Ta iH.
VY JnochiKeHHSX 3raJlaHuX HAayKOBLIB IMHUTAaHHS I'POMaJICHKOTO KOHTp-
OJIIO B aCIEKTI B3a€MOJIIT Iep’KaBU Ta CyCIIUJILCTBA MPAKTUYHO HE MOPY-
1IyBajnocs. BUIbLIICTh acHeKTiB 11i€l MpoOIeMaTHKU JOCIHIiKeH] ¢par-
MEHTApHO, 3aJIMIIAI0TCS OCTATOYHO HEBUPIILIEHUMHU Ta AUCKYCIHHUMM,
10 1 0OYMOBITIOE 11 aKTyaJIbHICTb.

V 3aranbHOMY BUIVISIII 00’ €KTOM IPOMAJICBKOTO KOHTPOJIIO BUCTYIIAE
JiepKaBa, a caMe JIsUTBHICTh JepkaBu. Kareropis «aisuibHICTR» Oararo-
acCreKTHa, B1IOOpakae TN CIEKTP SBHUII Ta MPOIECIB, sIKI JOIITHHO
PO3MIISLIaTH SIK BIJIHOCHO CAMOCTIHHI OJIOKH, 1110 XapaKTepU3yIOTh roJIo-
BHI MaricTpaibHi HanpsMu. TpaauiiifHo B Teopii AepKaBH 1i HAPSMH,
SK1 BUPaXKalOTh CYTHICTh Ta COIliaJibHEe TPU3HAYCHHS JIEP)KaBH, Ha3HBa-
I0Th QYHKIISIMU JiepkaBu’. TaKMM YMHOM, METOIOJIOTTYHUM OPIEHTHPOM

I JlorauoBa, B. (2012). I'poMajachkuii KOHTPONIb SIK €IEMEHT TPOMAISHCHKOTO
cycninbeTBa B Ykpaiti. fOpuduuna Yxpaina, 2, 26.

? Hanugaiiko, JI. P. (2009). Jepowcasnuii 1ad Ykpainu: meopemuro-npagosa mooeis.
Xapkis: IlpaBo, 600; 3aitayk, O. B. (2006). CyTHICTh 1 TMpU3HAYCHHS ICPIKABH.
Teopis Oepoicasu [ npasa. Axademiunuii kypc. Kuis: FOpinkom [aTep, 59-73; CrakyH,
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Yy KOHTEKCTI HAIIOTO JOCTIKEHHS € (QYHKIIIOHATBHUHN MiAXiA 10 A0CTi-
JOKEHHS JIEPyKaBH, 110 JTI03BOJIUTH AOCTIANTH B3a€EMO/III0 TPOMAISTHCHKO-
rO CyCTUIbCTBA Ta JICPKABH.

OyHKIIOHATBHIN aHAITI3 AePKABHOI AISUTBHOCTI, HACThCS Tpo ii Jau-
HaMiuHy CIIPSIMOBAHICTb, CHPHUSE MPOHUKHEHHIO B IOJITHKO-TIPABOBY
npupoay Takoro (hpeHoMeHa, K Jep>kaBa, pO3KpUBae 0OCST, XapakTep i
3MICT AISUTBHOCTI JIEp’KaBU B 0CO01 IepKaBHUX OPTaHiB, AePyKaBHUX ITiJI-
NPUEMCTB Ta YCTaHOB.

VY cyuacHiif FOpUIYHIN HAyIll BHOKPEMITIOIOTH TOJIITHYHY, eKOHOMIY-
HY, COLIaJIbHY, KYJBTYPHY Ta €KOJOTiYHYy (YHKIII nepxasu'. Y 1inomy,
aHajoriyHux (i3 MeBHUMH PO3XODKCHHIMU) Kilacudikariii 3a chepamu
Jep>KaBHOT JISTTLHOCTI 1ICHY€ BeJIMKA KUTbKICTh. [Tog10HMI m1aX11 3yMOB-
JeHUuH Cy0’€KTUBHUMH TMOTIISIAAMHU JOCTITHUKIB, IXHIMH HayKOBUMHU iH-
Tepecam 1 HUIAMU. 3a TAaKUX YMOB aKTyaJIbHUM 3aBIaHHSIM IOPUIUYHOL
HayKd € 3a0e3MeYeHHs] «YHCTOTH» KaTeropiallbHOrO BUMIPY PO3YMiHHS
3MICTY KpUTEpIO KiIacudikalii, 1110 € BUNPABIAHUM 1 PAl[lOHATILHUM 3
METOJIOJIOTIYHOT TOUKH 30py Ta CHCTEMHOTO Miaxoay. BBaxaemo, 1o Ha-
YKOBY I[IHHICTh Ma€ Kiacuikallis, B OCHOBI sIKOi IlepeOyBalOTh €JIMHi,
qiTK1 KpuTepii. Kputepiem kinacudikanii GyHKIIH nep:xaBu 3a 00’ €KTaMu
(cdhepamm) TiATBLHOCTI ACP)KABH € HE OKpeMi BYy3bKl C(hepu CYCHUTbHUX
BITHOCHH YH IHTEPECH TPy JIIOZICH, a COlliajbHa CUCTEMA B IIIIOMY y BH-
IS CYKYTHOCTI ii MiJCUCTEM — TOJMITHYHO1, eKOHOMIYHO1, COLIabHOT,
€KOJIOT14YHO1, KyIbTypHOi. CaMe Takuii MiaxXi/l, Ha Halll OIS, J03BOJISIE
JOCTIANTH 3MICT J€pKaBHOI AISUTBHOCTI B 3a3HaYeHUX cdepax 3 TOUKH
30pY MOXKJIMBOCTI Ta HEOOX1THOCTI TPOMAICHKOTO KOHTPOJIIO 32 HEHO.

[Tin yac BUBYEHHS NIEpKaBH SK 00’ €KTa TPOMAICHKOTO KOHTPOIIO
BA)XJIMBO BPaXOBYBATH, 110 MOPS 13 (GYHKIIOHATBHUM ITiIX00M HE00-
X1JHUM € BUKOPUCTAHHS M CTPYKTYPHOTO. AJI’KE€ CTPYKTypa JIep>KaBu €
B1JIOOpaKEHHSAM CIIOCOOIB B3a€EMO3B’SI3KIB MK €JIEMEHTaMU JIeP>KaBHO-
ro MeXaHi3My — Jep>KaBHUMH OpraHaMH Ta OJHOYACHO SIKICHA XapakKre-
PHUCTHKA IIUX €IEMEHTIB.

O. @. (2008). Teopia Oepacasu i npasa. XapkiB: Koncym, 656; benseBa, M. B.
(2012). Koncrutymniitno-npagosi 3acaou nonimuunoi hyynxkyii deporcasu Yxpaincokoi
Oepofcasu: THC. ... KaHJ. IOPHUI. HayK. Xapkis, 270.

! Benstesa, M. B. (2012). Koncmumyyitino-npagoei 3acaou nomimuunoi Gynkyii
Odeporcasu Ykpaincokol Oepoicasu: TUC. ... KaH. OPUI. HayK. XapkiB, 270; [Ipoonemu
peanizayii Koncmumyyii' Yxpainu: meopis i npaxmuxa (2003). Kuis: [H-T nepxaBu
i mpasa iM. B. M. Kopenbkoro HAH Vkpaiun, 652; [Taganko, I'. B. (2007). @yuxyii
Oeporcasu y cghepi micyesoeo camo8psa0ysants 6 Ykpaini: HC. ... KaHI. IOPHUJI. HayK.
Kuis, 190; Hanusaiiko, JI. P. (2010). Jeporcasnuii 1ad Vkpainu: nonamms, cucmema,
eapaunmii: TUc. ... 1-pa I0puI. HayK. XapkiBs, 535.
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OTxe, 3’iICyBaHHs CYTHOCTI TPOMAJICBKOTO KOHTPOJIIO HaJl IEP>KaBOIO
norpeOye BUBUCHHSI CTPYKTYPHOI Opraizarii JepKaBH, KpUTEPieEM K01
€ TIO/L BJaJW, Ta OCHOBHUX HAMpPSIMIB Ta BHUJIB JiSIILHOCTI JEp>KaBHU,
10 YTBOPIOIOTH BINMOBiAHI 00’ €kTHI (pyHKIIT nepxkaBu. IlepepaxoBani
€JIEMEHTH 1 € CKJIaJJOBUMH YaCTUHAMU 00’ €KTa I'POMaJICEKOTO KOHTPOITIO.

BiamoigHO, 3M1CTOM CTPYKTYPHOTO acTeKTy € MO BJIa 1, Ha OCHO-
Bl SIKOTO OpPraHM JIep>KaBHOI BJIAJIN 3A1HCHIOIOTH ISUIBHICTh Y MOJTITHY-
Hil, €KOHOMIUHIN, COLIaNbHIN, KyIbTYypHIH, eKonoriuHiid cdepax. Ta-
KHM YMHOM, Y KOHTEKCTI I[LOTO JIOCIHI/DKEHHS CKIIQJIOBUMH YaCTHHAMHU
00’€KTa TPOMAJICHKOTO KOHTPOIIIO € JisUTbHICTh OPTaHiB 3aKOHOABYOI,
BUKOHABYO1, CYJOBOi BIIAJW B TOJITUYHIN, €KOHOMIUHIN, COIiaJIbHIMN,
KyJBTYpHIHM Ta ekoJoriuHiii cdepax. Bapro BiA3HAYMTH, 10 BUOKpPEM-
JICHHSl cCaMe€ TaKoi CUCTEMHU OpraHiB JiepKaBH OOYMOBJIEHO KOHCTHTY-
HIHHUM TPUHIMIIOM TOMITY JAep>KaBHOI BIagu Ha TpHU Tiiku. [Ipote
Konctutymist Ykpainu Takox 3aKpiIuTOe MPaBOBHUM CTaTyC AepKaBHUX
OpraHiB, sIKi 3A1MCHIOIOTH Iep>KaBHY BIaJly, ajle He HaJIeXaTh JI0 KOIHOT
31i rinok'. B. Tarriii 3ayBaskye, 0 MATAHHS PO T€, 10 SKUX T1JIOK BIAIH
CJIT BITHOCUTH 11Ty HU3KY BUIIUX BIAJIHUX 1HCTUTYIIIH, K1 3rayl0Th-
cs1 B OcHOBHOMY 3akoHi (MaeThbCsl PO TIaBy JepkaBu, KoHCTUTYIIIM-
Huit Cyn Ykpainu, YnoBHoBaxkeHoro BepxoBnoi Panu Vkpainu 3 npas
monuan, PaxynkoBy nanary Ykpaiau, [Ipokyparypy Ykpainu Toio), 10
[[OTO Yacy 3aJUIIAETHCS HEBUPIIEHHUM?. 3MICT KOHCTUTYIIITHUX HOPM,
SK1 BU3HAYAIOTh CTAaTyC JEPKABHUX OPraHiB, CBITYUTH, IO MO BIaI1
HE € CaMOILIIO, ajleé CTBOPIOE KOHCTUTYLIHHO-TIPABOBI YMOBH IS iX
KOHCTPYKTHBHOI B3a€MOJIi, y TOMY YHCJI MiJ Yac peainizaiii 00’ eKTHUX
¢byHkUil YKpaiHChKOT epkaBu. AJKe KOXKEH JIep>KaBHUM OpraH, BUKO-
HYIOYM «BJacHI» (DYHKIIi, CIIpaBiIsie BEJINYE3HUI BIUIMB Ha peai3allito
(byHKIIIH 1ep:kaBU B LIJIOMY.

OTxe, po3mIsaa Aep>KaBHOI AISUTBHOCTI B OCHOBHUX c(epax Ccycriib-
HOTO YKUTTSI OLJIBHO PO3MOYaTH 3 MOJITUYHOI, IKa B Cy4YaCHUX yMOBaX
JIep’KaBHO-TIPABOBOIO PO3BUTKY, CTAHOBJICHHS T'POMASIHCHKOTO CYCII1Ib-
CTBa, MTOCUJICHHS €BPOIHTETPALIMHUX Ta TIOOAMI3aIlIMHUX MTPOIIECIB Ha-
OyBae KIIFOYOBOTO XapaKTepy Ta CTBOPIOE B CYCIUIBCTBI NIEBHUN KIIIMAT,
IO CIIPHSIE€ PO3BUTKY IHIIMX HAPSAMIB JIISUTBHOCTI JepKaBh. Y CydacHii
IOPUINYHINA HayIll MOJMITHYHA (PYHKIIIS JepKaBH € HAWMEHII JTOCIiIKe-
Hoto. Cepenr HAyKOBIIIB HEMA€ €JHOCTI IIO/I0 BU3HAYCHHS 11 IOHATTS Ta

U Konemumyyis Vxpainu. Hayxoso-npaxmuunuii komenmap (2011). Xapkis: IIpaso,
1128.

2 Tamiii, B. 5. (2009). Koucrutyuiiina pedopma B VYkpaiHi: cyyacHWil craH Ta
MIEPCIEKTHBH MOAANBINO] peamizamii. bronemenv Minicmepcmea ocmuyii Yxpainu,
6(92), 21.
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3micty. Tak, Xxapakrepu3youn NodiTHYHY GyHKLI0 nepxasu, JI. Mopo-
30Ba 3ayBaxye, 110 BCi (PyHKINT MArOTh MOMITUYHUN XapakTep, OMHAK Y
c(epi MOMTUYHUX BITHOCHH JII€ I[1JIa CUCTEMA MOTITHYHUX 1HCTUTYTIB,
YCTaHOB, JIep>KaBHUX Ta IHIINX OPTaHiB, Yepe3 K1 3M1HCHIOEThCS 0e31o-
Cepe/HIN BIUIMB JIeP>KaBHOI B, Y TOMY YHUCII1 3a0e31e4eHHs Hapo10-
Biazs'.

[Ipore nomiTuHa (QYHKIIS AepKaBU HE 3BOJUTHCS JHILIE J0 3a0e3-
NEYCHHsI HapOJOBJIa sl Ta MA€ CKJIaIHUM, OararorpaHHui xapakrep. Sk
3a3Havatoth JI. Hanupaiiko, M. BenseBa, noiitnyHa (yHKIIsS Cy4acHOi
Jiep KaBH TOJIATAE M y peryitoBaHHi chepr MOTITUYHUX BiTHOCHH, BUPO-
OseHH1, peasizalii i rapaHTyBaHHI BHYTPIIIHBOT 1 30BHIIIHBOI HOJITUKU
JiepKaBH, CTBOPEHHI YMOB Ta 1HCTUTYTIB JAJIsl PO3BUTKY HapoIOBJIaj-
151, 3a0e3MeUeHH] YMOB JUIsl PO3BUTKY 1 (DYHKIIIOHYBaHHS IMOJITHYHOL
CHCTEMH CYCIiJIbCTBA, CTBOPEHHI MEXaHi3MiB JOCATHEHHS IMOJITHYHOL
cTabUIbHOCTI Ta 3a0e3MeUeHH] HaIl[lOHAJIbHOI O€3IeKU 3 MeTO0 hopMy-
BaHHs T'POMAaJISHCHKOIO CYCHUIBCTBA 1 po30ylIOBH JAEMOKPAaTHYHOI, CO-
HianpHOI, MpaBoBoi JAepkaBu’. Came Taka MO3HLIS T03BOJISIE PO3KPHTH
CYTHICTh MOMITUYHOT (DYHKIIT Aep:KaBU Ta aKIEHTY€ yBary Ha TBOpYii,
MO3UTUBHIN AISUTBHOCTI IEPKaBH.

PeryntoBaHHs Aep>kaBOrO MOJITUYHUX BIJHOCHUH HE IOBUHHO MaTH
abcomoTHOro Xapakrepy. CydacHi JeMOKpaTH4HI TEHAEHIIT Aep>KaBHO-
MIPABOBOTO PO3BUTKY 00YMOBIIOIOTH HEOOX1THICTh TPOMAICHKOTO KOHT-
OJTIf0 B 1boMYy Tiporieci. ToOTo 3 oHOTO 00Ky — JepkaBa € YI9aCHUKOM
HOJITUYHUX BIJIHOCHH Ta MOBUHHA HE YXWIATHCS BiJ] iX pery/IrOBaHHs, a
3 IHIIIOTO — JIep)KaBa Ma€ BXKUBATH 3aXO0/IiB 13 3a0e3MeueHHs MPIOPUTETIB
CYCHUIbCTBA B LIIJIOMY, @ HE OKpPEMHUX HOJMITUYHMX MapTii, COIiaIbHUX
TpyTI, KJIaHIB Ta KJIACIB, IO Peali3yloTh BIACHI IHTEPECH.

3 IbOTO IPUBO/Y B HAYKOBIH JIITEpaTypl BUCIOBIIOETHCS IIKaBa TyM-
Ka, 10 A7 TOro, o0 JAep’kaBHA MONITUKA Oyna Ai€3laTHO i edek-
TUBHOIO, TOOTO TaKOO, M0 MOXE MPOTUCTOSTH MOCTIHHUM TEHACHIIISIM
10 OropoKpaTtu3allii Ta caMO3aMHKaHHs, TIOPsI 13 HEIO MOBHHEH Iepe-
OyBaTH MOCTIHHUN «HAIIAAAuY», Y «KOHTPOJEP», KUK (POpMyeThCs B
MeXax M03aJepKaBHUX CTPYKTyp. TakuMm mosajep’kaBHUM, aje OIHO-
YaCHO JIETITUMHHUM CIIOCTEpIirayeMm 3a JIep>KaBoro Moke OyTH JIMIIE IPo-
MaJITHChKE CYCHIUIBCTBO, 4M Hapoa’. HaiiiHOI OCHOBOIO B3aeMOil

' Mopososa, JI. A. (2003). ®yukuuu rocyaapcrsa. Teopus cocydapcmea u npasa.
Mocksa: FOpucts, 74.

? Hanwusaiiko, JI. P. (2011). IoustTs momituuHol (GyHKUIT YKpailHCHKOI IepiKaBH.
bionemenv Minicmepcmea rocmuyii' Yxpainu, 10, 39.

3 Nlepacasa i epomaosncoke cycnitbemeo 8 Yrpaini: npobnemu é3aemodii (2007).
Kwuis: Jloroc, 38.
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IPOMAJISIHCHKOTO CYCHUIBCTBA Ta JIEMOKPATUYHOI JEp)KaBU € HacaMIie-
pel CTBOPEHHS OpraHi3alliifHO-IIPaBOBOTO MEXaHi3My MOCTIHHOI ydac-
T1 HApOAYy, TPOMAJCHKUX 00’€JHaHb Ta 1HIIHUX KOJEKTHBIB I'POMAJISH B
YIPaBIiHHI CIIpaBaMHM JEP>KaBH 1 CyCITUIBCTBA, BIUTMB HA OPTraHi3alIliio Ta
(opMyBaHHS JEpKABHOTO anapaTy, KOHTPOJIb 33 HOTO AiSJIbHICTIO.

[Ipobnema QyHKIIIOHYBaHHS JEpKaBU B EKOHOMIUHINA cdepi, Oe3-
YMOBHO, HE HOBa. Y HayKOBiil jiTeparypi eKOHOMIYHa (YHKIIS CTa€
00’€KTOM JOCIIKEHHS IOPUCTIB, €KOHOMICTIB, (hitocodiB, momiTOIO-
riB'. ¥ cyuacHux TpaHc(opMamiiHUX Mpolecax HeOOXiTHUM € aKTHBHE
MIEPEOCMHUCIICHHS POJIi IeP>KaBU B EKOHOMIYHOMY PO3BHTKY.

VYkpaiHCbKa €KOHOMIKa XapaKTepU3y€EThCSI HU3KOK MPOOIEMHHUX ac-
TIEeKTIB, JI0 SKUX HAJIekKaTh 1i KPU30BHUH CTaH, HEIOCKOHAIICTh 3aKOHO-
naByoi 0a3u, sika 6 3abe3neunsia e(heKTUBHICTb AeP>KaBHOTO PEryIIOBaH-
HS1 CKOHOMIYHHUX MTPOIIECIB?.

HopmanbeHe (yHKIIOHYBaHHS CyCIIJILCTBAa Ta ACPKABH MOMKIHBO
JIUIIE 32 YMOB PO3BHHEHOI e(eKTHUBHOI ekoHOMiKW. Hemomiku crpare-
rii pedopMyBaHHS €KOHOMIKH CTaJM MEPEIYMOBOIO HU3BKOI e(heKTHB-
HOCTI peastizanii ekoHOMIYHOI (QyHKIIT cydacHOi YKpaiHChKOI 1epKaBu.
OcTaHHIM 49acoM — II€ aKTUBHUU MONIYK NIISXiB (GOpMyBaHHS i PO3-
BHUTKY MOBHOIIIHHOI pUHKOBOT €KOHOMIKH, 1110 3/1aTHA 3a0€3MeUnTH HOP-
MaJbHY KUTTEIIAIBHICT CYCIITIBCTBA 1 AepKaBU, CTaTH FApaHTOM €KO-
HOMIYHOT'O PO3BHTKY.

Came TOMy HasiBHICTb TPOMAJICHKOTO KOHTPOJIIO 32 Peai3alli€ro eKo-
HOMIYHOI (DyHKIIIi Jep’KaBU € OAHIEIO 3 HEOOXITHUX YMOB IsUTBHOCTI
Jep’)KaBU B €KOHOMIUHIM cdepi. Y CBOIO uepry, rpoMajchka ydacTb y
(dopMmyBaHHI Ta peanizauii JepKaBHOI €KOHOMIYHOI MOJITUKH IMOTpe-
Oye 3’siICyBaHHsI HAyKOBO OOIPyHTOBaHHUX (POPM 1 METOAIB rPOMaJICHKO-
rO KOHTPOJIIO, aHaI3 HOTO HOPMATHUBHO-TIPABOBO1 0a3u Ta BU3HAYCHHS
HaWO1IBII €(EKTUBHUX MEXaHI3MIB HOTO 31HCHEHHSI.

KommnekcHuii Ta BceOGIUHMN MiAXig A0 AOCHIIKYBAaHUX IUTaHb
notpedye ¥ po3mIsAy Jep)KaBHOI AISUTBHOCTI B COIIANbHIN cdepi sK

! Bapanoschkuit, ®@. B. (1999). Exonomiuna nonimuxa Oepicasu. noLimoni02iuHull
acnexkm: aBroped. auc. Ha 3100yTTS HayK. CTyNeHs K.IOJMIT.H. cren. Kwuis, 20;
AneitaikoBa, O. B. (2004). Exonomiuna nonimuka iHHOBAYIUIHOZO PO3GUMKY
depocasu 6 pUHKOBUX YMOBax: aBToped. AWC. Ha 3mM00YTTS HAayK. CTYIIEHS K.C.H.
criert. JIninpomerpoBcbk, 20; Jlomuxin, O. M. (2010). Teopemuxo-npasosi
Xapakmepucmuxu ekoHOMiuHol @yHKyil cyuacnol Oepcaeu:. aBTroped. Iuc. Ha
3100yTTS HayK. cTyneHs j-pa topua. Hayk. Kuis, 37; Cokomosa, M. JI. (2007).
DKkonomuueckas QYHKYUs co8pemMenHozo edepamuenozo cocydapcmea: aBroped.
JTC. HA COMICKaHUE YYCH. CTETICHN KaH[I. FOpu/. HaykK. Mocksa, 27.

CaranoBcrka, O. (1999). Ponp nep:kaBu B peryiaiOoBaHHI €KOHOMIYHHX BiJHOCHH.
Exonomika Yxpainu, 11, 42.
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CKJIaJI0OBOI YaCTHHHU 00’ €KTa TpOMaJICbKOro KOHTpoJIro. CTaH coriaibHol
chepu YkpaiHCHKOT AepKaBU HE MOXKE HE BUKJIMKATH 3aHETIOKOEHHS SIK 3
00Ky BHYTPIIIHBOAEP)KABHUX CTPYKTYp Ta IHCTUTYTIB IPOMASTHCHKOTO
CYCHUIbCTBA, TAaK 1 MDKHAPOJHOI CIUIBHOTHU B LILJIOMY.

ChOrogHi OCHOBHMMH TIPUYMHAMH CKJIAJTHOT CUTYaIlll B COIabHIN
cepi €: mepeoliHKa I1eP>KaBOI0 CBOIX MOKIMBOCTEH MPU NMPUHHATTI CO-
[iaJIbHUX 3000B’s13aHb; HEY3TOKCHICTh COIiaIbHOI MOJITUKY 13 3]11H-
CHIOBaHMMHU B KpaiHi €KOHOMIYHHUMH IE€PETBOPEHHIMH; HENPUHHATTS
JEp>KaBOIO 1HIUBIA K aKTUBHOTO Cy0’€KTa COliaabHOI MOMITUKH; Oe3-
CUCTEMHICTb PIIICHb y cdepi COIiaIbHOTO 3a0e3neueHHs '

CyTHICTB COLIiaJIbHOTO HaNpsMy (DYHKIIIOHYBaHHS JI€p’KaBH, SIKUH 3a
Konctutyuieto YkpaiHu € OIHUM 13 BU3HAYAJIbHUX, OCHOBOIMOJIOXKHHUX
Opi€eHTHPIB ii AISTTBHOCTI, JOKOPIHHO BIIPI3HAETHCS BiJl CyTHOCTI COIIi-
aNbHOTO HampsAMYy JisUIbHOCTI JiepkaBu 3a KoHcTurymiero YkpaiHcbkoi
PCP 1978 poky. Briepiiie Ha KOHCTUTYLIMHOMY PiBHI JIFOAWHA, 1 )KUTTS,
3II0pOB’sl, YECTh 1 THICTH, HEJOTOPKAHHICTD 1 Oe3eKka BU3HAHI HAlBU-
OO COMIaJbHOI IHIHHICTIO B AepkaBi (cT. 3 Konctutyiii Ykpainu)’.
Bin npuitaatTs Konctutyuii Ykpainu MUHYJI0 BICIMHAALUATh POKIB, aje
Ha Cy4acHOMY eTarll JIep>KaBHO-IIPAaBOBOIO PO3BUTKY KpaiHM 3a3HaueHa
CTaTTs MICTUTH OLITbIIIE HOPMY-METY, HIXK HOpMY, 10 B1I0Opakae peaib-
HICTb.

Ha cyudacHomy erami pedopMyBaHHS, SIKE€ CYNPOBOKYETHCS IO-
TIpPIIEHHSM YMOB ICHYBaHHSI IIMPOKUX IPOMIAPKIB HACEJIEHHS, PI3KUM
MaJIHHIM 1X )KUTTEBOTO PiBHS Ta 3aTOCTPEHHSIM COIliaIbHOI HEeCTa01Ib-
HOCTI B CyCHUIBCTBI, IpoOJieMa MPOoBeACHHS €(EeKTUBHOI IepKaBHOT CO-
iaThHOI TTOJIITUKY HAaOyBae 0COOIMBOTO 3HAUCHHSI.

Imuboka exkoHOMIYHA KpHU3a, SKa CyHpOBOKYE TpaHCPOPMYBaHHS
TOCTIONAPCHKOTO MEXaHI3My B YKpaiHi, CTIpUsJia 3aTOCTPEHHIO COIlialb-
HUX MPOoOJeM y KpaiHi (3HUKEHHS PiBHS XKHUTTS, 3pOCTaHHs MaclTaliB
MIPUXOBAHOTO 1 BIKPUTOTO O€3pOOITTS, MOTIPIICHHS 3aXUCTY TPYAOBHUX
IpaB TPOMA/ISIH TOIMIO), SIKi BUMAraloTh MOCHIICHHs e(peKTUBHOCTI poi
JepKaBH. 3 ypaxyBaHHSIM aJanTallii CBITOBOTO JOCBITY €(EKTHBHOIO
BUpIIIEHHS TTPOOJIeM collialibHOI chepr 10 yMOB YKpaiHH, HaraabHOIO
po0IeMOI0 € BIOCKOHAJICHHS JEP>KaBHOI COLIaIbHOT MOMITHKH YKpai-
HU Ta MEXaHi3MiB 11 e()eKTHBHOI peastizartii.

OTxe, ydacTb rpoMajisiH y GOpMyBaHHI i peanizamii coriaibHoi mo-
JITUKM Ha 3acajiax MPUHLHUIIB JOOPOBUIBHOCTI Ta YUCIEHHOCTI i1 opM

' Hamugaiixo, JI. P. (2009). Jepoicagnuii 1a0 Yipainu: meopemurxo-npagosa mooers.
Xapxkis: I1paso, 281.

2 Koncmumyyis Ykpainu. Hayxoso-npaxmuunuii komenmap (2011). Xapkis: IIpaso,
1128.
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MIOBMHHA CTAaTH OJHHUM 13 IPIOPUTETIB Y PO3BUTKY I'POMAJICBKOTO KOHTP-
OJIF0 B TIpolieci po30yI0BU COliaIbHOI aepkaBu. EdexkruBHa peaniza-
1isl BUKOHAHHS COLIabHOT (PYHKIIIT epKaBoio 3a0e3neuye BHYTPIIIHIO
CTaOlIbHICTh, 3pOCTaHHS ABTOPUTETY Ta JOBIPU 10 BIAJHUX CTPYKTYD,
LTICHICTh CYCIJILCTBA, HOTO €THAHHS HABKOJIO 3arajbHOJICPKABHUX
nmoTped Ta iHTepeCiB.

HacTynHo1o CK11a10BOI0 TPOMAICHKOTO KOHTPOIIO Hall JAEP)KaBOIO B
KOHTEKCTI (DyHKII1OHAJIHOTO MiIXOAY € KyJIbTypHa (PyHKIIS IepKaBH.

VY cydacHUX cOIliaIbHO-eKOHOMIYHUX pealtiix peopMyBaHHs CKIIa-
HOIO MPOOJIEMOIO 3aJIUIIAETHCS CTBOPEHHS NMPHHLUIIOBO HOBHUX YMOB
JUTSL PO3BUTKY KYJIBTYPH, MUCTEIITBA, CYMIKHHX C(ep CYCIIBHOTO KHT-
Ts1, IO BIAMOBigaMM O Cy4acHUM CBITOBUM CTaHJApPTaM i BPaXOBYBaJIH
YKpaiHCBKY crienudiky.

CporozHi nepKaBHa KyJbTypHA MOJIITHKA Ma€ CIIMPATUCS HA MpOrpa-
MU, KOHIIETILIi Ta CyCIIJIbHY CUCTEMY Y3TO/KEHHS TyXOBHHUX IHTEPECIB
0co0u, CIIJIBHOTH 1 CYCHUIBCTBA y c(epl HAyKU Ta OCBITH, JIITEpaTypu
W MHUCTENTBa, COIIaTbHUX 1 MOPAJbHUX IIHHOCTEH, 1HTEIEKTyalbHO-
ro ¥ KyJabTypHOTO MOTEHIlally CYCIHIJIbCTBA, a TAKOXK OpraHizaliiHO-
MIPaBOBOTO 3a0e3MeUeHH BiIHOCHH Y c(hepi BUPOOHUIITBA 1 CIIOKUBAHHS
JyXOBHUX TIPOAYKTIB, MPUUOMY SIK yCEpEInHI KpaiHu, TaK 1 y BIAHOCH-
Hax 3 IHIIMMU KpaiHaMu'.

[Ipote B Hammiii aepkaBi KylIbTypHa cepa HE OTPUMYE HAJIEKHOI
MITPUMKH, Ma€ MiCIle 3HAYHI CKJIQIHOIII 1 MPOPaxyHKU y 3A1HCHEHHI
KyJbTYpHOI (DyHKIIIT AeprkaBy, 1110 OB s3aHI B OCHOBHOMY 3 HEJIOCTaT-
HIM BUIUICHHSIM KOUITIB 3 JI€P’KaBHOTO OIOMKETY HA PO3BUTOK KYJIBTY-
pH, HayKH 1 ocBiTH. be3nepeuno, ¢piHaAHCOBHIA cTaH crpaB 1 OIOKET, 1110
(hopMy€eTbCs MPOTATOM OCTAaHHIX POKIB, HE J03BOJISIE MOBHOIO MIpOIO
CTBOPUTH YMOBH, HEOOXIJHI 3aKiagaM KyJIbTypH, OCBITH W HayKu JUis
HOPMAaJIbHOTO (DYHKITIOHYBaHHS.

BamBuM HanpsMOM yJI0CKOHAJICHHS KyJIBTYpHOI ChepH € PO3BUTOK
CTPYKTYp IPOMAJISTHCHKOTO CyCIIJILCTBA, CTBOPEHHS MEPEKI KyJIbTypHUX
KOHTAKTiB, 3a0e3rnedeHHs] ePeKTUBHOTO (hiHAHCYBaHHSA iXHBOI isIb-
HOCTI Ta iH. Y KpaiHax 3 PO3BHHEHOIO0 JEMOKPATIEI0 caMe TPOMaJChKi
00’€THaHHS CTIPABISIOTh CYTTEBHH BIUIMB Ha JEp>KaBHI PIlICHHS, IO
crpusie epeKkTuBHOMY (DyHKIIIOHYBaHHIO TPOMAaJITHCHKOTO CYCIIIbCTBA.

Tomy B Hayli 3a3Ha4a€ThCs, IO PO3BUTOK “TPETHOTO CEKTOpa” B
KyJbTYpl — HE3aJICKHUX KyJIbTypHO-MHUCTELKUX OpraHi3auii, sKi 3a-
0e31euyBaTUMyYTh PO3BUTOK KYJIBTYPH Yepe3 PI3HOMaHITHICTh TBOPUYHX,

' Hanugaiixo, JI. P. (2009). Jepoicasnuii 1ad Ykpainu: meopemuko-npasosa mooens.
Xapkis: [Ipaso, 138.
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rOCHOAAPCHKUX, aIMIHICTPATUBHO-TIPaBOBUX (OopM ii icCHyBaHHS, — € 3a-
HOPYKOIO CTAaHOBJIEHHS IPOMAJSIHCHKOIO CYCIUIbCTBA B YKpaiHi, yTBEp-
JDKEHHSI 11 IeMOKPaTHYHOI €BPOMEHCHKOI MEPCIEeKTUBH'. 3iiCHEHHS
TPOMAJICKKOTO KOHTPOJIIO 32 JISIbHICTIO JAep)KaBH B KYJIbTYpHIN cdepi
JTO3BOJIUTH TIPUCKOPUTH JTyXOBHI MEPETBOPEHHS B YKPaiHCBKOMY CycC-
MIJBCTBI Ta TAaKUM YMHOM 3a0€3MeUnTH €(EKTHBHICTH TOJITHYHUX 1
COLliaTbHO-EKOHOMIYHHX pedopm.

Otxe, 1151 epeKTUBHOT peanizalii KyJIbTypHOi1 QyHKINT YKpaiHChKii
JepKaBl HEOOX1HO MaTH BIIACHY MPO30pY, MyOJiYHY Ta CHCTEMHY KYJIb-
TYpHY MOJIITUKY, IPUHIIMIIOM SIKOi Ma€ CTaTH 3a0e3Me4eHHs] MaKCUMallb-
HO IIMPOKOI YYaCTi JIOMHU Ta IHCTUTYTIB TPOMAJTHCHKOTO CYCITITLCTBA
B INIPOLEC] MPUHUHATTS PILIEHb, Kl CTOCYIOTHCS TYXOBHO-KYJIBTYPHOTO
JKUTTS, TIOMIMPEHHS 1 BUKOPUCTAHHS MPOAYKTIB KYJIBTYPH, MUCTELITBA,
HayKH, OCBITH, CTBOPEHHSI YMOB JJIsl HOBHOIIIHHOTO 3a/I0BOJICHHS KYJlb-
TYPHHX, OCBITHBO-1HPOPMAIIHIX TTOTPeO.

JlocnikeHHs TiSIbHOCTI IepyKaBy B €KOJIOTTUHIN cdepi nenani 6iib-
nie Ha0yBa€e akTyaJIbHOCTI, 110 OOYMOBJIEHO HUHIIIHBOK E€KOJIOTTYHOIO
cUTyaui€o y cBiTi. [010BHUM (akTOpOM, 1110 BUKJIMKAE HEOOXITHICTH
BUJIUIEHHS €KOJIOT1YHOT PyHKI1T YKpaTHCHKOI epKaBH, € TOCTPOTA €KO-
JIOT1YHUX TpoOIIeM, sIKi BKe cTajdu 00’ €KTUBHOIO PEaNIbHICTIO.

Sk BiIOMO, OCHOBHHIA 3MICT €KOJIOTIYHOT (DYHKITIT CKIIa/lae JAepriKaB-
Ha JISUTBHICTE Y c(epl OXOPOHM HABKOJMIIHBOIO CEpPEOBHILA, PEry-
JIOBaHHS MPHUPOJIOKOPUCTYBAHHS, peasizaiii KOMIUIEKCY 3aXOAiB 010
€KOJIOT1YHOI O€3MeKH, OKPAIEHHsI CTaHy HABKOJIUIIHBOTO IPUPOIHOTO
CepeIOBHINA, MIATPUMAHHS €KOJIOT1YHOI PIBHOBArH, 30€pe)KEHHS Te€HO-
¢douay’. ChOrogHi akTyaJbHUM € BHUBYCHHS MPOOJIEMU EKOJOTIYHOTO
MIPaBOTIOPSIKY Ta POJIi TPOMAJICHKOTO KOHTPOJIIO 32 JISUTBHICTIO JepiKa-
BU I0JI0 Horo 3a0e3neueHHs. 3 1[bOr0O NMPHUBOAY B HAYKOBIH JiTeparypi
3a3HaYya€ThCs, 1110 MPOOIEeMa EKOIOTTYHOIO MPaBOMOPSAAKY 3HAUHO IIHP-
113, HK MUTaHHS peai3allil ekoloriyHux npas jJroauan’. Hacammnepen
HIEThCS PO HEMOXKIIMBICTD peasri3allii IHIuX MpaB, y TOMY YHCJIi MpaBa
Ha )KUTTSI, 110 MOKe Oy TH BUKIIMKAHO BEIMKOMACIITAOHOIO €KOJIOTIYHOIO
KaTacTpodoro, BHACIIOK SIKOT JIFOJIChKA HAIlisl B3araji MO)Ke 3HUKHYTH.

! ManuHoBcbkuid, B. (2002). ®opmyBaHHS KOHILENTYalbHUX 3aCaj KYJIbTypHOT

TIOJITHKY YKpaiHU Ha Cy9acHOMY €Talli Aep>KaBHOTO OyiBHUITBA. 30ipHUK HAYKOBUX
npayv Yrpaincoroi Axademii depoicasnoeo ynpaeninns npu Ilpezudenmosi Yipainu,
1, 124.

Hanugaiixo, JI. P. (2009). /Jeporcasnuii r1ao Ykpainu: meopemuxo-npasosa mooens.
Xapkis: [Tpaso, 600.

Pamynkuna, JI. B. (2006). Dxonoeuueckuii npasonopsadox (obwemeopemuueckuii
ananu3z): aBToped. AUC. HAa CONCKAHUE yUCH. CTETIEHH KaH . IOpu/. HayK. Bnagumup,
27.
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HuHimHo eKoJI0riuHy CUTYaIlio B YKpaiHi MOXKHA OXapaKTepU3yBaTH
SK KPU30BY, 110 (hopMyBajacs MpOTATOM TPUBAJIOTO MEPiOLy depe3 He-
XTYBaHHS 00’ €EKTUBHUMH 3aKOHAMH PO3BHUTKY 1 BIATBOPEHHS MPUPOTHO-
PECYPCHOIO KOMIUIEKCY YKpAiHU.

ToMy OCHOBHUMU HaIpsIMaMu AEp>KaBHOI €KOJIOT1YHOT MONITUKU Ma-
I0Th CTaTH JOMYCTUMi ()OPMU BUKOPUCTAHHS MPUPOJTOOXOPOHHOTO ITO0-
TEHIIlaJly Ha OCHOBI IJIAaHYyBaHHs, CTUMYJIIOBAHHS Ta KOHTPOJIO 3 OOKY
JIepKaBy 1 3aCTOCYBaHHS HOPMATUBHO-IIPABOBUX ACIIEKTIB, CTBOPEHHS 1
BIIPOBAIPKCHHS €KOJIOTO-CYMICHUX TEXHOJIOT1i, MOHITOPUHTY, €KCIIEPTH-
3H, TIIACHOCTI.

[TincymoBytoun, Tpeda 3a3HaYHUTH, III0 OCHOBHUMU ChepaMu JIepkKaB-
HOI JISUTBHOCTI SIK 00’ €KTa rPOMaJICBKOTO KOHTPOJIO € MOJITHYHA, €KO-
HOMIYHA, COLliaJIbHA, KyJIbTypHA, EKOJIOT1YHA.

HeoOxinHicTe 3ilicCHEHHS €()EeKTUBHOTO TPOMAJICHKOTO KOHTPOIIO
HaJl QYHKI[IOHYBaHHSM JIEP)KAaBU B OCHOBHUX cepax CyCIIBHOTO KHT-
TSl € BOKJIMBOIO YMOBOIO p0O30yI0BH BiIKPUTOI J€p>KaBH Ta BIAKPUTOTO
CycHuibcTBa B YKpaiHi.

Bukmanene Buie CBiTYUTH PO HEOOXITHICTh 3MIMCHEHHS KOMIUICK-
CHOTO aHaJji3y TPOMaJICbKOIO KOHTPOIIIO HaJl JEPHKABOIO, 1110 MA€E SIK Te-
OpPETUYHHUH, TaK 1 IPaKTUYHUHN XapakTep. 3a3HaueHa mpodiieMaTHKa Mae
CTaTH MPEIMETOM MOAANBIINX IPYHTOBHUX HAYKOBUX JIOCIIIKCHb.
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Cepriit BiTBiLbKMUiA, K.10.H.

I'POMAJICBKHU KOHTPO.Ib
SIK YUHHUK PO3BUTKY
JTEMOKPATUYHOI JEP)KABU

The article examines the nature of social control as an effective means of
protection of human rights. Public control enhances the effectiveness of both
public authorities and enterprises, institutions and organizations that provide
social services. Public control supports power-public relations in a state of
stability and balance. The paper analyses on the basis of the development
of science-based proposals public scrutiny and determined its role in public
administration.

Junamika 3MiH BIaJHO-TPOMAJICHKUX BIJHOCHH Y MOCTPaASHCHKUX
Jiep)kaBax CBITUUTH MPO Oe3repepBHE BIAAAICHHS BIaau Bij ii mepiio-
Jokepena — Hapoxy. [IpencTaBHuIIbKA BiIaja OTpUMaa MOBHY CBOOOLY
niil. A Ha BHUKOHaBYY BJIaJy B 0CO01 OpraHiB J€p>KaBHOTO YIIPABIiHHS
Ta BUKOHABYMX OPraHiB MiCIIEBOTO CaMOBPSIYBaHHS SIK paHille, Tak i
TEeTep HACEJICHHs BIUIMBY Mailke HE Mae.

VY 1ux ymoBax BHHHMKA€ TOCTpa HEOOXIJIHICTh MOCHUJICHHS TPOMaj-
CBKOTO KOHTPOJIIO 3a JISUTHHICTIO OpraHiB MyOJivyHOT BIaau Ta ii moca-
JIOBHX 0C10, a TaKOX 3a JISUTHHICTIO HEEP)KaBHUX Cy0’€KTIB, KA CIIps-
MOBaHa Ha 33JI0BOJICHHSI COLIAJIbHUX MOTPeOd Ta IHTEPECiB CyCNIbCTBA.

AHauni3 oCTaHHIX IOCIHI/PKEHb 1 myOuiKamii CBIAYUTh PO T€, 10 1H-
Tepec A0 Ii€i mpobreMaTHKy HEOOIPYHTOBAHO 3MEHIICHUH. X0U JesKi
ABTOPY MIPSIMO YW OTIOCEPEAKOBAHO PO3MIISIIAIOTH Y CBOIX TMpAIsiX Mpoo-
JIEMHU TPOMAaJICHKOTO KOHTPOJII0. 30KpeMa, I1iid mpoOieMarTuili B MiJIoMy
abo yacTkoBO cBOi mpaui npucstuian: M. baiimypatos, O. baranos,
I. Kosupes, O. Jlazop, O. Jlazop, O. Jlucak, H. Mimmuna, O. Opros-
cekuif, C. Caxanenko, M. Cromwuit, T. SIpemenko Ta iH.

AKTHUBHOIO pO3pOOKOI0 IPOOJIEMHU I'POMAJICEKOTO KOHTPOJIIO OCTaH-
HIM 9acOM 3alHSITACS HeACPyKaBHI aHATIITUYHI IICHTPH, CEPENl HUX BapTO
BIJI3HAUUTH TakKi, AK: MiKHaAPOAHUH IIEHTP NMEPCIEKTUBHUX JOCIIIKEHb
(B. Haniceka, B. HikiTiH), [HCTUTYT TpoMaasHCHKOTO CyCHibCTBA
(A. Txauyk), YKpaiHCBKHUN HE3aJCKHUH LEHTP MOJITUYHUX HOCHTi-
mxeHb (M. Jlamuo6a), Lentp nomituxo-npaBoBux pedopm (I. Komiymixo,
B. Tumomyk), InctutyT MicueBoi nemokparii (B. Pyouos), Jlaboparopii
3akoHoAaBuux iHiniatuB (1. Koryr)Ta iH.
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IlepepaxoBaHi BuIlle aBTOPH, a TAKOXK PO3POOHMKH MPU HEIEPKaB-
HUX aHANITUYHHUX [EHTPaX PO3MISAAAI0Th MPOOIEeMaTHKY, MPUCBIYCHY
IpOMaJICbKOMY KOHTPOJIO, Y JESKUX acleKTax 1 cepax. 3amumiaroTbes,
SK 1 paHie, 6e3 yBaru npo0ieMu, MoB’si3aHi 13 CyTHICTIO I[bOTO BILJIUBY
1 #ioro HeoOXiTHICTIO HA Cy4acHOMY eTarli OpaTH y4acTh y COIiaJbHO-
YIPaBIiHCHKUX MUTAaHHAX. BHUXOns4M 3 1bOTO, MOXXKHAa KOHCTaTyBaTH,
10 TPOMAJICBKUI KOHTPOJIb y MOCTPaASHCHKINA Haylll BUBUCHUN Ha He-
JIOCTaTHbOMY PiBHI, a HasgBHI PO3pOOKH HE HOCSHTh KOMILJIEKCHOTO Xa-
paxrepy.

Meta nocnipKeHHS MOJsrae y BU3HAY€HHI Ta OOIpyHTYBaHHI MpH-
POAM TPOMAJICHKOTO KOHTPOIIO K e(PeKTHBHOTO 3ac00y 3aXHCTY IpaB
JIOIMHU B Cy4YacHIN JeMOKpaTH4HIN JepkaBi. | Ha OCHOBI BUKIJIaJIEHUX
MO3MIIH BU3HAUYNTH HAPSMU TOAAJIBIIOTO PO3BUTKY JIaHOI (POPMH Ipo-
MaJIChKOi y4YacTi Y BJIaJHO-TPOMAJCHKUX BIIHOCUHAX IS MiJBUIICHHS
e(eKTUBHOCTI AISUIBHOCTI SIK OpraHiB BJIaJU, TaK 1 IHIINUX Cy0 €KTIB, 10
HA/Ial0Th COIiaJIbHI TIOCTYTH.

Binomo, mo B mpaBoBiil AepkaBi BiIaja Mae OyTH MiAMOPSIKOBAHA
MIPaBy, 1110, y CBOIO YEPTY, MOXKIIMBO 3@ HAsIBHOCTI HaJ HEtO KOHTpodto. O.
[Tanapin 3a3Hauae, 110 HEMa€e HIYOTO HeOe3MeuHiIe Hik 0€3KOHTPOJIbHA
BJIa/1a, KA CIIUPAEThCS HE TAaK Ha 3aKOH, K Ha 3arpo3y 3aCTOCYBAHHS
HacwisCcTBa!. Y cBoto uepry B. JIyuun i H. BoOpoBa 3a3Hauaroth: «31ar-
HICTB CYCITIIHCTBA 10 KOHTPOJIO HAJ BIAI0I0 — 03HAKA TPOMAITHCHKOTO
cycniibeTBa. TibKHM KOHTPOJb, HaOyBarouu MpaBoBi (OPMH, 3AaTHUN
MANOPSAIKYBATH BIaly IPaBOM, 1 JIUIIE 32 YMOBH ICHYBaHHS IPOMa/JIsTH-
CHKOTO CYCHIbCTBA JeprKaBa BUSIBIIETHCS «II1]] IPABOM» 1 MOYKE BBaXKa-
THCS TIPABOBOIO»?.

dopMyBaHHS TPOMAISHCHKOTO CYCIUIBCTBA 1 PO30yHOBa MPaBOBOI
JepKaBy, 0€3yMOBHO, aKTyalli3yIOTh TUTAHHS 31IIICHEHHS TPOMAaJICHKOTO
KOHTPOJIIO Y BCiX cepax aepKaBHOTO >KUTTS. OHAK TOBOIUTHCS KOH-
CTaTyBaTH, 110 TOPSA 3 BIACYTHICTIO BiAMOBITHOTO 3aKOHOJABCTBA B Ha-
YKOBIH JIiTepaTypl BiIdyBaeThCs AePiUT MyOmiKaIiid mpo 3HAYYIIiCTh,

! Npeiicaep, U. C. (1968). O COOTHOILICHUH TOCYJaPCTBEHHOTO M OOIIECTBEHHOIO

KOHTPOJISI ~ KaKk  TapaHTHil  COLMAIMCTHUYECKOW  3aKOHHOCTU.  [Ipobnemwl
COYUANUCTIUYECKOU 3AKOHHOCMU HA COBPEMEHHOM 3Mmane pasgumusi CO8emcKo2o
2ocyoapcmea. XapbkoB, 35-37.

Hpeticiep, U. C. (1968). O COOTHOIICHUH TOCYIapCTBEHHOTO M OOIIECTBEHHOTO
KOHTpPOJIST ~ KaKk  TapaHTHil  COLMANMCTHUYECKOW  3aKOHHOCTU.  [Ipobnemvl
COYUATUCTUYECKOU 3AKOHHOCMU HA COBPEMEHHOM 3Mane pasgumusi CO8emcKo20
2ocyoapcmaa. XapbkoB, 35-37.
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pOJIb Ta CYTHICTh I'POMAJICBKOTO KOHTPONIIO'. Y Cy4acHHX yMOBaxX HeMae
CEHCY 3arepedyBaTd HEOOXIAHICTh MiJBMILIEHHS 3HAYYHIOCTI TPOMaj-
CHKOTO KOHTPOJTIO, @ OCOOIMBO 32 JIiSIMU BIaTHUX CTPYKTYp?.

[Tpupona rpoMazcbKOro KOHTPOJIIO MOXOAUTH BijJ B3a€MOBIAHOCHH
BIagu i rpomanu. OCKIIBKM PO3BHTOK CYCIIBCTBA BiOYyBAa€ThCS 3a
YMOBH €JTHOCTI Ta OOPOTHOM POTHUIICKHOCTEH MIXK COLIIYMOM 1 JIepkKa-
BOIO, MIDK IIPAarHEHHSM J0 HEOOMEXeHO1 CBOOOAM 1 HEOOXiTHICTIO 00-
MEXXEHB B 1M s OpraHi3allii CyCIiJIbHOTO YKUTTsI, CBOE OCHOBHE 3aBJaHHS
IpOMaJIsIHChbKA eJliTa 0auuTh y MPUOOpKaHHI aBTOKPATUYHOI eKCHaHcii
JiepKaBH, a JepKaBHA eJliTa — y MPHOOpPKaHHI OXJIOKPATHYHOI TeHISHIII{
comiymy?. IInsixoM 30alaHCyBaHHS i€l CHCTEMH CTPUMYBaHb 1 TIPOTH-
Bar 3a0e3nevyyeThCst MOCTIMHUN PO3BUTOK CYCHUIBCTBA.

OpHuM 13 NPUHLMIIB AEMOKpPATUYHOI MPaBOBOI JAepkKaBH, SIKUU 3a-
Oe3rneuye 3B’5130K JAEP>KaBHOTO YIPABIIHHSA 13 CYCHUIBCTBOM 1 IpOMaIsi-
HaMu, € myOmiyHicTh. [IyOniyHICTh BKIIIOYAE JTOCTYIHICTH AEPHKABHOTO
YIPaBIIHHS JJI TPOMAJISH 32 IOTIOMOTOI0 BUOOPY BIIMOBITHMX OpTaHiB
BUKOHABYOI BIIJM Ta Y4acTi B iX JISUTBHOCTI; MPO30PICTh iX (DyHKITIO-
HYBaHHS;, TPOMAJChKUA KOHTPOJIb 3a MISUIBHICTIO OpraHiB MyOIiYHOTO
yIpaBIIiHHSA Ta iX M0CaJ0BUX 0Ci0, 32 TOTPUMaHHAM KOHCTUTYLIIHO 3a-
KpIIJICHUX IHTEPECIB CyCIIbCTRA, MPaB 1 cBO0O rpomMaisiH?. A 3a TBep-
JOKeHHAM BizjoMoro BueHoro B. CeniBaHOBa, «TUTBKH 32 YMOBHU PO3BHHE-
HOI MOJIITHYHOI 1 IPAaBOBOI KyJIBTYPH JEMOKPATUYHOTO IPOMASTHCHKOTO
CyCTUIBCTBA, SIKE HE MPOCTO HA 3aKOHHIH, a, TIEPIIl 3a BCe, Ha MIPaBOBIU
OCHOBI KOHTPOJIIOE JIep>KaBHY By, A€pP:KaBHO OPraHi30BaHE CYCIIib-
CTBO y CTaHi K 00OMEXyBaTH, TaK 1 CaMOOOMEKYBaTH JIep>KaBHI iMIiepa-
THBHI aJMIHICTPaTUBHO-KOMAaH/HI TIPAarHCHHS» .

VY 1eMOKpaTHYHOMY CYCHIJIBCTBI HApOJ| SIK CYKYIHICTh TPOMAJISH Ta
ix acorriarmiii 3aificHIOE MyOMiuHy BiIay 0€3MocepeHbo 1 4epe3 CUCTEMY
IHCTUTYTIB. YCTaHOBHU, SKMM HapoJl JeJIETy€ BIaJHI OBHOBAaXEHHS, —
OpraHH Jep>KaBHOI BIaJM Ta OPraHU MICIIEBOTO CAMOBPSAYBaHHS — Ji-
10Th Big Horo imeHi. Came Hapon 1 MOBUHEH KOHTPOIIOBATH SK CBOIO

! Tapauyk, B. H. (1998). KoHTpoib 001ecTBeHHBIX (JOPMUPOBAHUN U IpaXKIaH Kak

croco0 3aIUThI PaB JIUIHOCTHU B chepe rocy1apcTBEHHOTO yrpasieHust. [Ipoonemu
saxonnocmi, 36, 107.

IManapun, A. C. (2002). Imobanrbroe norumuueckoe npocrozuposanue. MOCKBa,
10-11.

Iexun, I'. B. (2000). Coyuanvras meopust u xkadposas norumuxa. Kues: MAVII,
337.

ManunoBebkuid, B. 5. (2000). Heporcasne ynpasninms. Jlyupk, 53.

CeniBanoB, B. M. (2002). Ilpaso i e1ada cyeepennoi VKpainu. memooonoziumi
acnexmu. Kuis: Ia Ope, 254.

w
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(CaMOKOHTPOJIb, BHYTPIIIHIA KOHTPOJIb), TaK 1 iXHIO (METaKOHTPOJIb,
30BHIITHIN KOHTPOJIB) TIsTBHICTH, TOOTO 32 JJOTIOMOTOI0 KOHTPOJIIO 3T1H-
CHIOBAaTH OKPEMHUH BH/] MyOJiYHOT BJIaM — KOHTPOJIBbHY BiIafy'.

I'pomazchbkmil KOHTPOIB PO3IMTISAAETHCS SIK IHCTPYMEHT TPOMAJICHKOT
OILIIHKU CTYIIEHS BHUKOHAHHS OpraHamMH BJaJd Ta IHIIUMHU ITiIKOHT-
pOIBLHUMU 00’ €KTaMU iXHIX COlliaTbHUX 3aBAaHb. TOOTO XapaKkTepHi BiJI-
MIHHOCTI TPOMaJICbKOIO KOHTPOJIIO Bijl Oy/Jb-SIKOTO 1HILIOTO BHJLy KOHT-
pOJIIO JIeXKaTh y Cy0’ €KTHO-00 €KTHINM cdepi i mosaraoTh y TOMY, IO,
Mo-TepIe, TPOMaIChKU KOHTPOIIb 3MIHCHIOETHCS caMe TPOMAJICHKICTIO
(opranizoBaHOI0 1 HEOPraHi30BaHOIO) 1, TO-JIPYTe, Y MPOLEC] 3MIHCHEHHS
IPOMAJICBKOTO KOHTPOJIIO KOHTPOIIOETHCS BUKOHAHHS CaMe COLliaIbHUX
3aBJlaHb, 0€3M0CEPETHHO OB’ A3aHUX 13 3aXUCTOM 1 peasi3ali€ero npas i
cBO0OJI TPOMa/ISH, 3a/I0BOJICHHSIM Ta y3TOKEHHSIM COLialbHUX MOTPed
Ta IHTEPECIB HACEIECHHS.

I'pomManchkuii KOHTPOIB, SIK 1 OyIb-sSKUH 1HIIUNA KOHTPOJIb, € OTHIEIO
3 (yHKIIHA yrpaBiaiHHA. BiH 3A1CHIOETBCS IUIAXOM 31CTaBICHHS TisUTh-
HOCTI TiJKOHTPOJIbHUX OO’€KTIB 3 MEBHUMH COIIaIbLHUMH HOPMaMH,
oOpaHMMH SIK €TaJIOH, Ha MiJCTaBl YOro poOUTHCS BUCHOBOK MO0 Bij-
MOBIAHOCTI ITi€1 MisSTHHOCTI BCTAHOBIEHUM BUMOTaM. 3aBIaHHS TPOMaJI-
CHKOTO KOHTPOJIIO HE 3BOJUTHCS JIUILIE 10 BUSIBIIEHHS pO301KHOCTEN MIXK
3alaHuMU 1 (PaKTUYHUMU pe3yibraTaMu. [0JI0BHA MeTa IpoMaJICbKOTO
KOHTPOJTIO — YCYHEHHS Ta 3a100IraHHs IPUYUHAM, SIKI TOPOJIKYIOTH 1[0
HEBIJIMOBIAHICTb, 3a0€3MEUeHHS 10/IepKaHHs 00’ €KTaMH KOHTPOJIIO Bif-
MOBITHUX HOPM — MHUCaHMX 1 Henmucanux. Ha nymxy O. MamtakoBoi,
3aBJIaHHS TPOMAJICHKOTO KOHTPOIIIO TOJISITA€ B TOMY, 00 HE JIOMYCTUTH
Jii KOHTPOJIbOBAHHUX CYO’€KTIB 32 MEKaMM 3aKOHHOCTI ¥ MpaBOIOps-
KY, 3aI00IrTH MOXJIMBUM BiJIXHJICHHSIM BiJ] HAMIUYEHUX IIJIeH, a TaKOX
1HTEpeCiB CYCIIbCTBA 1 HOTO Cy0’€KTIB, a B pasi MOSIBH IIUX BiJXUICHb
YCYHYTH IXHI HEraTHBHI HACII KW,

[HcTuTyHiiHy 06a3y TrpoMaJChbKOro KOHTPOJIIO CKJIaJal0Th YOTHU-
pPH OCHOBHI KOMIIOHEHTH: Cy0’€KT, 00’€KT, IpeaMeT 1 mpolienypa Horo
3aificnenHs. Cy0’ekTaMH I'pPOMaJICBKOTO KOHTPOJIO BUCTYNAIOTh TIPO-
MaJsTHU Ta TPOMAJChKi 00’€HaHHS — HEOpPraHi3oBaHAa W OpraHi3oBa-
Ha TpoMaJChKicTh. O0’€KTaMM IpOMa/ICbKOTO KOHTPOJII0O MOXKYTh OyTH
opranu TyONYHOI BiaaW, JEPKaBHI Ta KOMYHaJIbHI MiAMPUEMCTBA,
YCTaHOBM Ta Oprasizallii, a TakoX HeAep)KaBHI CyO’€KTH Oyab-SKHX

' Cynmucekuid, O. 1. (2002). Koumpons y ceepi nybniunoi enadu: meopemuro-
Memooonoziuni ma opearizayiuno-npagosi acnexkmu. JIsBiB: JIPITY YALY, 375.

2 MamrakoBa, E. A. (2000). Teopemuxo-npasosvie 80onpocul 20CydapcmeeHHo20
xoumpoins 6 Poccutickoti @edepayuu: auc. ... Kaui. 10pu. Hayk. Poctos-u/], 29.

104



EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 1 Issue 5 2014

opraHizauiiHO-paBoBUX (OPM, SIKI BHUPIIIYIOTH COLIaJIbHI 3aBIAaHHS.
[TpeameToM rpoMaicbKOro KOHTPOJIIO € TisTTbHICTD 3a3HAYEHUX 00’ €KTIB
3 peanizamii mpaB i ¢cB00OJ rpoMajsiH, 3a70BOJICHHS iXHIX MOTped Ta
iHTepeciB. [Iporeaypa TrpomMaachbKOro KOHTPOJIIO MICTHTh KOMILIEKC
¢dopm 1 MeTOIB 1OTO 3/MIHCHEHHS BiAMOBIHO 3aBAAHHAM 1 XapaKTepoM
3raJlaHuX BHIIE KOMIIOHEHTIB. B opraHax JnepaBHOIO YIpPAaBIiHHS Ta
OpraHax MiCIIEBOTO CaMOBPSIYBaHHS CUCTEMa KOHTPOJIO (PYHKIIIOHYE
SIK OpTaHIYHA €HICTh JBOX ITIJICUCTEM — BHYTPIIIHBOTO 1 30BHIIITHBOTO
KoHTpouto. Came 11l MiACUCTEMH B KOMITJIEKCI 3a0€3MedyIoTh Oe3nepepB-
HICTh, BCEOCSKHICTB Ta BCEOIUHICTH KOHTPOIIO.

BuyTpimHiil (a00 BHYTPIIIHBOBIAOMYHIA) KOHTPOJIb Y J€PKAaBHOMY
yIpaBlIiHHI Ta MICIIEBOMY CaMOBpsAyBaHHI 3J1HCHIOIOTh OpraHH, fKi
nepeOyBatoTh MIX COOOI0 y CTaHi aMIHICTPATUBHOTO MiNOPSAIKYBaH-
HS. AJe, SIK BII3HAYAIOTh JOCHITHUKH, (QYHKIIT I[bOTO BUIY KOHTPOIIO
PO3MOIIEHI MK KiJTbKOMA JIECTKAMH OpTaHiB JEP>KaBHOTO YIPaBIIIHHS
3 pI3HUM IPAaBOBUM CTaTyCOM Ta PI3HMMHU MOBHOBa)XEHHSIMH, SIKi 1HO-
Il TyOTIOI0THCS, TIPU 1IbOMY MEXaHI3MHU B3a€EMOJIi1 OpraHiB KOHTPOJIO B
JIep’)KaBHOMY YIPaBIIiHHI CHOTOTHI TaK 1 HE CTBOPEHi'.

OpmHuM 13 BUIB 30BHIITHHOTO KOHTPOJIIO B CHCTEMI ITyOIIYHOI BIIax
€ TPOMAJICHKUI KOHTPOJIb, 32 TOTIOMOTOIO SIKOTO OIIHIOETHCS AISUTbHICTh
OpraHiB BJIaJIH, MAMPUEMCTB, OPTaHi3allii 1 yCTaHOB 3 HAJAAHHSIM aJIMi-
HICTPATUBHUX 1 COIIAILHUX TTOCITYT HACEIICHHIO, BUKOHAHHS COIIaJIbHUX
nporpaMm. XapakTepHOI OCOOIMBICTIO IIbOIO KOHTPOJIIO € Te, 10 BiH
3MIIACHIOETHCS OE3MOCEPEAHIMU CIIOKMBAYaMU 3a3HAUYEHUX TOCIIYT Ta iX
00’eTHAaHHAMH, SIKi OpraHi3aliifHo He MiANOPSAIKOBaHI OpraHaM BIIaJy.

['pomasicbkuii KOHTPOJIb 3aJI€KHO BiJl 00’€KTIB KOHTPOJIO MOXKHA
KkJacu(ikyBaTy y BIAMNOBIAHY OCHOBHY I'pyIly: OpraHM Jep>KaBHOI Bia-
JIY; TIPEICTaBHUIIbKI OpPraHU MICIIEBOIO CaMOBPSyBaHHS; BUKOHABYI
OpraHu MICIIEBOTO CaMOBPSIIyBaHHS; JI€PKaBHI Ta KOMyHaJIbHI YCTaHO-
B, TIIPUEMCTBA, OpraHi3allii, ki HaJalTh aAMiHICTPATHUBHI Ta COIIi-
aNbHI MOCIYTH; HEJepKaBHI YCTAaHOBH, MIANPHUEMCTBA, OpraHi3ariii, sKi
HAJAI0Th COIliajbHI TOCITYTH; TPOMAIsTHHU.

3acobamu 3xilicHeHHS a00 (opMaMu TPOMaICHKOTO KOHTPOIO BBa-
JKAIOThCS: COLIONOTIYHI ¥ CTAaTUCTUYHI JOCTIDKCHHS MUISIXOM IPO-
BE/ICHHS aHKETYBaHHs, ONMMUTYBAaHHS, 30BHIIIHBOTO HAIJSAY, BHYTPIII-
HbOTO HamnsAdy, (POKyC-IrpyHOBHUX AMCKYCIH TOIO; y4acTb IPOMAJsIH Y

! Tlomniners, O. I1. (2003). Konmpons 6 depoicagnomy ynpaegiinni Yepainu: meopemuxo-
opeanizayitini numarnHs: aBroped. AUC. Ha 3M00YTTSA HAayK. CTYNEHS KaHA. HayK 3
nepk. ynpapiinas. Kuis, 1.
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BUOOpax, pedepenaymax, 300pax, MiCLEBUX 1HILIATHBAX, TPOMAICEKUX
CIIyXaHHSX; TPOMAJIChKa EKCIIEPTH3a aKTIB OPTraHiB IMyOJIYHOT BJIaId Ta
iX mpoekTiB; myOmikalii B rmpeci, BUMYCKU O pajio, 1Mo Teiae0auyeHHIo;
y4acTh IPOMAJICBLKOCTI B pOOOTI KOJIeTiaJbHUX OPTaHiB BIaH; BKIOYCH-
HS TIPEACTaBHUKIB CYCIIJIBCTBA JO CKJIQMy POOOUYUX TPYII, SIKI YTBOPIO-
FOThCS BJIQJION0; TISUTBHICTH OpTaHiB caMOOpTraHi3allli HaCeJIeHHS; TisUTb-
HICTh TPOMAJCHKUX OpTraHi3amiil; AiSUTBHICTh MAPTIMHUX OpraHi3allii;
TiSUTBHICTh 00’€THAHb CHOXKHUBAYiB; MEpeBIpKa AISUIBHOCTI Oyab-sKOi
opranizarii abo BiIMOBiaTbHOT 0COOM, aHai3 3BITHOCTI, PEe3yJIbTATIB
TiSUTBHOCTI 3 TOAANBIINM MPOBEIECHHSM MEBHUX 3aXOJiB IIOAO MPHUBE-
JIEHHs I1i€1 TISTTBHOCTI BIAMOBIIHO IO BCTAHOBJICHUX HOPM; IMPOIIO3H-
1ii (3ayBa)keHHsI), 3asBH, CKapru, KJIONOTAaHHS Y BUIVIS/II MHCbMOBUX Ta
YCHUX, IHIUBIAyaJbHUX 1 KOJCKTUBHUX 3BEPHEHD TPOMA/ISH.
I'pomMaicbKuil KOHTPOIH MOXKE 3TIMCHIOBATUCS 1/1€0IOTIYHUMH, Pei-
TIHHAMH, COIIOKYJIBTYPHUMH, MOPIBHO-TICUXOJIOTTYHUMHU Ta 1HIIUMH
METO/IaMH 3aJIe)KHO BiJl KOHKPETHUX YMOB 1 MmocTaBieHux Iineil. Kpu-
TepisMU IS 3A1HCHEHHS TPOMAJICHKOTO KOHTPOJIIO BUOMPAIOTH MPABOBI
(mucani)Ta eTUYHI (HEMHMCAH1) HOPMH 1 CYCHIIbHI I[IHHOCTI, SIKi BUKO-
PHUCTOBYIOTBCS SIK €TaJIOHU TPH OIIHIII JTISTTBHOCTI 00’ €KTIB KOHTPOITIO
Ta 11 pe3yabrariB. OJHUM i3 BUJIB CYCHUIBHUX HACIHIIKIB TPOMAJICHKOTO
KOHTPOITIO MOXYTh OyTH TPOMAJICHKUI OCY/l UM TPOMaJIChKa MiATPUMKA.
OnHuM i3 KpUTEPIiB AIEBOCTI TPOMAJICEKOTO KOHTPOIIIO € HOTO eek-
TUBHICTh. E(DeKTHBHICTh TPOMaICBKOTO KOHTPOJIIO 3aJIEKHUTh BiJ YITKOC-
Tl IOCTaBJIEHUX 3aBJaHb, OOTPYHTOBAHOCTI €TAJIOHHUX HOPM Ta SIKOCTI
PO3pOOKH 3 TOTPUMAHHSAM MPOLEAYp HOTro 31 CHEHHS.
HaiiBax11Bilow yMOBOIO MiJIBULIEHHS €(EKTUBHOCTI IPOMaJIChKO-
r'0 KOHTPOJIIO € BIAKPUTICTD 1 IPO30PICTh AisNIBHOCTI OPTaHiB BIAJH, 30-
KpeMa LUISIXOM MOIIMPEHHS JOCTYIy A0 1H(popMallii Ipo JisIbHICTb UX
OpraHiB, KOMyHaJIbHUX Ta IHIIMX MiIPUEMCTB, YCTAHOB Ta OpraHi3auii
yepes [aTepuer!. JlocaiKeHHS CITiBBIIHOIICHHS PO3BUTKY [HTEpHETY i
JIEMOKpaTH3aIlii CyCIiILCTBA 103BOJISIE 3pOOUTH BUCHOBOK, 110 BCECBIT-
HS MEpeXa € BOKIUBUM 1HCTPYMEHTOM CYCHIJIbHO-TIOTITHYHOI MOO1TI-
3alii, s’ka MOXe CIIPSIMOBYBATH MOJITHYHY aKTUBHICTh Y KOHCTPYKTHUBHE
pyciio, OpiEHTYBaTH ii Ha 3MIIIHEHHS 1 PO3BUTOK JIeMOKpaTii. OcoOnuBic-
TIO 1H(OPMAITIITHOTO CYCIUIBCTBA € T€, 1110 HOBI iHPOKOMYHIKAITIHHI TeX-
HOJIOT11 J1I03BOJISIFOTH PO3IIMPIOBATH MpaBa POMAISH LUISIXOM HaJlaHHS

! Maprunenko, B. M. (2004). [lep:xaBHO-rpOMaJIChbKHI KOHTPOJUTIHT SIK METOJ
JIEMOKpaTH3aIlii JepKaBHOTO YIPABIIHHA. AKkmyanvHi npobiemu 0epicasHO2o
ynpaeninus, 2 (21), 124-129.
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iM tocTymy 110 pi3HOI iH(opMarlii: 3011bIIyBaTH CTYIIHb IXHBOI y4acTi
B MPUHHATTI MOJMITHYHUX PIIICHb 1 KOHTPOJII 3a AISUTBHICTIO MyOIiqHOT
BJa/Ii; aKTUBHO CTBOPIOBAaTH 1H(OpMALIiI0, a HE TUIBKH I CIOXKHUBATHU;
3a0e3redyBaTH 3aXUCT MIPUBATHOTO KUTTS TOLIO'.

HaiiBaxxnusinry poib y 3a0e3ned4eHHI IPOMaJICbKOr0 KOHTPOJIIO Ta-
KOX BIZIrparoTh 3acobu MacoBoi iH@opmaii. [Ipore Ha chorogHimHINA
MOMEHT BOHH III0 POJIb BUKOHYIOTH HEIOCTAaTHHO €(EKTHBHO. Y perio-
Hax Oarato 3MI, opieHTOBaHMX Ha OOCIIyTOBYBaHHS 1HTEPECIB BIIAJH.
IlenTpanpHi 3acoOu MacoBoi iH(pOpMaIlii X0d 1 € OIBIT BIILHUMU, ajie 1
BOHH TOKH 1[0 HE CTAJIU T1THUM IPOMAJICHKUM KOHTPOJIEPOM JisUTbHOC-
Ti JepkaBu. ToMy CbOTOJIHI TOJJOBHUMHU 3aBIAaHHSAMU € oTpuMaHHs 3MI
(h1HaHCOBO-EKOHOMIYHOT CaMOJIOCTATHOCTI Ta 3a0e3MeyYeHHs ITUB1II30-
BaHOI KOHKYpEHIIi1 Ha pUHKY Mac-Meia.

[TpoBenenuii anai3 103BOJISIE 3pOOUTH TaKi BACHOBKU:

1. I'pomanchkuil KOHTPOJIb Ha Cy4acCHOMY €Talll pO3BUTKY JIepXKaBH

1 CYCIIIbCTBA € NOTYKHUM YMHHUKOM 3aJIy4€HHs TPOMaJIChKOCTI
710 IEMOKPATUYHUX IPOLIECIB.

2. HepearyBanHsg ab0 HEHaJle)KHE pearyBaHHsI OpraHiB JIep>KaBHOI
BIaJ¥ Ta OpraHiB MICIIEBOIO CaMOBPSIyBaHHS Ha 3BEPHEHHS
Cy0’€KTIB TPOMaJICEKOTO KOHTPOJIIO TIOBUHHI IepeadadaTy Biimo-
BiJHI caHK1Iii. 3. AHaJIi3 3aKOHO/IaBCTBA TO3BOJISIE€ 3pOOUTH BUCHO-
BOK ITpO Te€, 110 TaKi (hOpMHU IPOMAJCHKOTO KOHTPOJIIO, SIK TpOMai-
CBbKI CIIyXaHHS, I'POMaJICbKa €KCIIepTU3a, y4acTb IPOMAJICBKOCTI
B poOOTI KOJIET1aIbHUX OpraHiB IpU OpraHax BJaJu B3araii (3a
PIAKICHUMHU BUHSATKAMH), HE MAaIOTh 3aKOHOJIaBYO-ITPOIIETyPHOTO
3a0€e3MeYeHHs.

4. ]l moAanbIIOro pO3BUTKY Ta MIATPUMKU PO3BUTKY 1HCTUTY-
Ty T'POMAJICBKOTO KOHTPOJIIO HEOOXiHUM KPOKOM € HMPUHHATTA
CIELIaJIbHOI0 3aKOHY MPO IPOMAJCHKUI KOHTPOJIb 1 JOIOBHEHHS
HU3KW YMHHUX 3aKOHIB y c(epax: OCBITH, COIIaIbHOTO 3aXHCTY,
TPAHCIIOPTY, 3eMEIBHUX BiIHOCHH, OXOPOHH 3/I0POB’S, OXOPOHH
HaBKOJIMIITHBOTO CEPEIOBUIIA, BUKOHAHHS TIOKAPaHb, MisIILHOCTI
Mininii, apMii Ta IHIIUX HOpMaMH, sIKi O BCTAaHOBITIOBAJIU MTPEMET,
bopmHu 1 MexaHi3MH 31HICHEHHS TPOMAaJICBKOr0 KOHTPOJIIO.

5. TIpMHUIMIOBUM KPOKOM JI0 BCTAHOBJIEHHS YITKOI'O I'POMAJCHKOTO
KOHTPOJTIO 32 JISUTBHICTIO BIIQay € ii iH(pOopMaIliifHa MpO30PICTh,
BIJIKPHUTICTb 1 IOCTYIHICTH JJISI TPOMAJISH.

' Cinenko, A. ComiaiabHO-IONITHYHI HACTIIKH iH(popMaliitHoT peBostroii. [Torimuunul
MeHedxncmenm, 5, 72.
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[lepcniekTHBaMU MOJANBIIMX HAYKOBHX PO3POOOK € JOCITIIKECHHS Y
chepi BIOCKOHATICHHS MEXaH13MiB 3[[IHCHEHHS TPOMaICHKOTO KOHTPOJIIIO
foro ¢op™m 1 MeTOAIB, BIANpPALIOBAaHHS MPABOBHUX Ta OpraHi3alliiHuX
MEXaHI3MiB BIAMOBIIAIIBHOCTI MIJKOHTPOJIBHUX 00’ €KTIB TPOMaJCHKOTO
KOHTPOJIIO 32 JOMYIIEHI TOPYIICHHS, sIKi OyJIM BUSIBJICHI, & TAKOXK 3a0€3-
MEYSHHS CYCIIIBHOT JIETITUMHOCTI Cy0’€KTIB TPOMAJICBKOTO KOHTPOJTIO,
BINPOBAHKCHHS KOHKPETHUX MEXaHI3MIB 3allo0iraHHs KOpyIii B iX ce-

PEIOBHIIIL.
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Ganna Khrystova, PhD in Law

STATE POSITIVE OBLIGATIONS
AND DUE DILIGENCE IN HUMAN
RIGHTS AND DOMESTIC VIOLENCE
PERSPECTIVE

Research article is devoted to the issue of state responsibility for violence
and infringement of human rights, committed by private actors. The article
clarifies the substance, legal grounds and groups of positive obligations of
the state regarding the fundamental human rights. It determines the scope
of state duties in cases of domestic violence that used to be considered as a
“private matter” to be in compliance with the “due diligence” standard. The
doctrinal analysis led to conclusion that Ukraine shall revise and enhance its
legal framework to ensure a comprehensive legislative approach to domestic
violence and exercise due diligence to prevent, investigate, punish and
provide reparation for acts of private parties which violate human rights.

In Ukraine as well as in other countries which have been severely
influenced by the socialistic law and legal concepts the category of
human rights has been applied to private relations among individuals.
Within the three main elements involved in human rights protection: the
rights holders, the contents of the right, and the duty-bearer'- private
persons are considered to be the rights holders and the duty-bearers at
the same time. In the meantime liberal human rights doctrine as well
as international human rights law has focused primarily on protecting
private individuals from abuse by public authorities. As prof. H. Collins
states the rights protected in leading conventions on human rights and
national constitutions focus on civil liberties and political freedoms.
In most instances their original purpose was to protect individuals and
groups against the abuse of power by governments?.

Governments and various state agencies have the greatest effect on
the level of equality and application of human rights in the society.
International and constitutional law is therefore basically addressed to
states and covers the “negative obligation” of the state not to violate
individuals’ rights in any way. Negative obligations of the state apply to
the introduction of legislation or the application of such legislation. But
it is clear that general fulfillment of human rights cannot be achieved

' Bexell, M. (2005). Exploring Responsibility Public and Private in Human Rights
Protection. Lund: Department of Sociology. Lund University, 2.

2 Collins, H. (2012). On the (In)compatibility of Human Rights Discourse and Private
Law. LSE Law, Society and Economy Working Papers, 7, 2.
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if only public authorities are subject to their protection and respect.
Therefore, the obligations of the state regarding human rights are not only
to comply with them itself, but also to ensure that human rights concepts
and principles are implemented within the state between private actors.
The leading international NGO “Interights” comes to conclusion that
there would be no practical and effective guarantee of rights or remedy
if they did not exist!. So the state is responsible not only for restraining
itself (its agents) from violation of human rights but also it shall exercise
due diligence to implement, to ensure and to protect basic rights that is
to fulfill its “positive obligations”.

So the aim of the study is to clarify the substance, legal grounds and
groups of positive obligations of the state regarding the fundamental
human rights, to determine the extension of the state responsibility for
the acts of private actors, which violate human rights, and the scope of
state duties in this matter to be in compliance with the “due diligence”
standard. The perspective of domestic violence that used to be considered
as a “classic private issue” provides a fruitful platform to illustrate the
main outcomes of this article.

Nowadays the doctrine of positive obligations of the state makes the
integral part of the modern theory of human rights as well as international,
prima facie, European human rights law. The most substantial concept of
positive obligations is developed by European Court of Human Right
as the result of its interpretation and application of the Convention for
the Protection of Human Rights and Fundamental Freedoms and its
Protocols (hereinafter - European Convention). Significant input in the
doctrine of the state positive obligations was made by the prominent
European researchers (Akandji-Kombe J.-F., Droge C., Feldman D.,
Mowbray A. R., Starmer K., Sudre F., Xenos D. etc.) whose monographs
and doctoral thesis provide the stable theoretical background for such
obligations?.

The European Court of Human Rights (hereinafter — the Court
or ECtHR)has not developed an authoritative definition of positive
obligations. However, Judge Martens in his dissenting opinion in Gul v.
Switzerland defined them as “requiring member states to ... take action”.
This simple definition captures the essence of the varied obligations: their

I See also: INTERIGHTS (2011). Non-Discrimination in International Law. A
Handbook for Practitioners. London: The International Centre for the Legal
Protection of Human rights, 19-20.

See: Xpuctosa, I. O. (2013). [lo mutanHs npo GOPMYBaHHS JOKTPHHU MO3UTUBHUX
3000B’s13aHb AepkaBu y cepi mpas monuHu. Pinocogis npasa i 3a2anvha meopis
npasa. JJooamox 0o wpuouunoco xcypuany «llpaso Yxpainuy, 2, 124-134.
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key characteristic is the duty upon states to undertake specific affirmative
tasks: for example, to investigate a killing, to protect vulnerable persons
from serious ill-treatment inflicted by others, to provide arrested persons
with a prompt explanation of the reasons for their arrest, to provide
free legal assistance for impecunious criminal defendants, to provide
legal recognition of the new gender acquired by transsexuals who have
successfully completed gender re-assignment treatment and to deploy
reasonable police resources to protect media organisations from unlawful
violence directed at curbing the legitimate exercise of free expression'.

Also most of the rights under the European Convention are negative
rights (“or rights to freedom from interference”), they may impose
obligations on the state to take positive action to protect people. Some
of the positive obligations are imposed expressly by the language of the
European Convention (articles 2, 3, 6 of Convention, article 3 of the First
protocol). But most of them are legally grounded on the combination of
three inter-related principles: 1)the requirement under article 1 of the
European Convention that states should secure Convention rights to all
persons within their jurisdiction; 2)the principle that Convention rights
must be practical and effective (see Airey v. Ireland); 3)the principle,
derived from article 13 of the Convention, that effective domestic
remedies should be provided for arguable breaches of rights, protected
by the Convention?®.

Positive obligations of the state may be legal or practical; substantive
or procedural’. Starmer K. identifies five categories of duties placed
upon states by European Convention positive obligations* 1)a duty to
create a national legal framework which provides effective protection
for Convention rights (for example, X and Y v. Netherlands), 2)a duty
of states to provide information and advice relevant to the breach of
Convention rights (for example, Guerra v. Italy); 3)a duty to respond
to breaches of Convention rights, e. g. by conducting an effective
investigation; (for example, Aydin v. Tyrkey; 4)a duty to provide
resources to individuals to prevent breaches of their Convention rights
(for example, Airey v. Ireland); 5)at last but not at least - a duty to

1

Mowbray, A. R. (2004). The development of positive obligations under the European
Convention on Human Rights by the European Court of Human Rights (Human
rights law in perspective). Oxford. Portland Oregon: Hart Publishing, 2.

2 Starmer, K. (1999). European human rights law. London: Legal Action Group, 5.

3 Akandji-Kombe, J.-F. (2007). Positive obligations under the European Convention
on Human Rights. A guide to the implementation of the European Convention on
Human Rights. Council of Europe: Human rights handbooks.

4 Starmer, K. (2001). Positive obligations under the Convention. Understanding

Human Rights Principles. Oxford: Hart Publishing, 159.
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prevent breaches of Convention rights even by other individuals (so
called “horizontal affect” of the Convention, see Osman v. UK, Marckx
v. Belgium, Plattform «Artze fiir das Lebeny v. Austria etc).

C. Droge presents a “normative” categorisation of positive obligations
within which the study of positive obligations can be undertaken
through a more “holistic” human rights theory as liberal, social and
multidimensional understanding of fundamental rights. The division of
these categories breaks down to a “horizontal” and “social” dimension
within which the case-law of the Court can fit. The former concerns
the protection of human rights between private parties, while the latter
comprise not only the so-called economic and social rights, but also
rights to legislative action, for example to enact the laws necessary for
the enjoyment of right in a given national system'.

Thus the substantial doctrine of positive obligations of the state
developed by ECtHR recognizes the responsibility of the state not only
for direct violations perpetrated by state actors, but also for a state’s failure
to act or to provide equal protection of the law in cases of infringement
of human rights by private parties, whose abusive behavior requires an
effective response from the state.

The Court began to shape such conceptual approach from the the first
positive obligations cases of Marckx v. Belgium (1979), Airey v. Ireland
(1979) and the case of X and Y v. Netherlands (1985). In these cases,
the Court’s ruling should be considered quite ahead of its time when
the issue of protection of human rights against acts of interference from
private actors was either not relevant (as in Marckx) or did not concern
the general question of the state’s indirect responsibility as such (as in
Airey)’.

The case of X and Y? concerned the rape of the second applicant (the
incident occurred on the day after Miss Y’s sixteenth birthday)who
could not initiate criminal law proceedings against the perpetrator due
to her being mentally handicapped. The applicants complained that the
state did not make available a criminal law remedy against rape in the
circumstances of the victim. It was admitted by the government that rape
attracted generally a punishment in criminal law which could not apply
in her case due to the applicable procedural requirements. However, it

' Droge, C. (2003). Positive Verpflichtungen der Staaten in der Europaischen
Menschenrechtskonvention. Heidelberg: Springer, 381, 382.

2 Xenos, D. (2011). The Positive Obligations of the State under the European
Convention of Human Rights. Routledge: Routledge Research in Human Rights
Law, 22.

3 X and Y v. Netherlands, no. 8978/80, 26 March 1985 ECHR.

112



EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 1 Issue 5 2014

argued that an alternative remedy was available in civil law, although if
this had been a serious argument, a preliminary objection on the non-
exhaustion of domestic remedies would have already been made.

The ECtHR stated that when a private party violates a human right of
another individual, the liability of the state is sought over its failure to
protect the victim in the given circumstances. In the cases of rape or other
forms of bodily harm, the basic content of protection and, by extension,
of positive obligations is to regulate the commission of offences against
the person and prescribe sanctions of an appropriate deterring effect that
must be backed up by law-enforcement procedures in order to ensure
due compliance of law'. The state was found in violation of its positive
obligations on the ground that the protection offered (i.e. civil law-
remedy) could not guarantee the appropriate deterring effect in relation
to the human rights interest concerned (i.e. respect for private life under
Article 8 of the European Convention) and the higher degrees of severity
therein (i. e. “where fundamental values and essential aspects of private
life are at stake™).

Thus the case of X and Y constitutes what can conveniently be called
the classic positive obligation case that arises when the state is rendered
“indirectly” responsible for its failure to actively protect an individual,
either at all or adequately (as in that case) from acts of interference of
another private actor.

The Court applied, for the first time, positive obligations as “inherent”
in the effective protection of human rights in the case of Marckx’. The
main complaint under Article 8 of the European Convention concerned
the lack of appropriate administrative measures that would establish a
legal bond between an unmarried mother and her child from the mere
fact of birth. Positive obligations were justified by simply pointing
to the first paragraph of the Convention right that was engaged in the
applicant’s circumstances. The judgment in Marckx makes clear that the
state is under a positive obligation to assist the integration of a child into
a family environment, including the offspring of non-marital women. If
the measures taken by the state’s administration do not comply with this
obligation, it breaks the Convention.

The case of Airey’ arose from a wife’s decision to separate from
her abusive husband. In this context of relationships between private
individuals, the positive obligations of the state concern regulations

' See also: Osman v. the United Kingdom, no. 87/1997/871/1083, 28 October 1998, §
115, ECHR.

2 Marckx v. Belgium, no. 6833/74, 13 June 1979 ECHR.

3 Airey v. Ireland, no. 6289/73, 9 October 1979 ECHR.
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that prescribe appropriate sanctions in the event of physical violence.
If violence occurs within a marital relationship, then the possibility of
separation should easily be accessible to the victim. The general question
of whether such a situation raises the indirect responsibility of the state in
the form of positive obligations was not discussed as such in the Court’s
judgment, because it had been presupposed by both the applicant and the
respondent state.

So the favorable judgments of Marckx and Airey complete each
other in covering both the substantive (in Marckx)and procedural (in
Airey) content of positive obligations that are indispensable for the
effective protection of human rights. These judgments are not only the
beginning of the application of positive obligations in the jurisprudence
but reveal also their more expanded and sophisticated content that only
the recent case-law has started to explore'.

There are two other cases that play principle role in developing the
standards of state responsibility in cases of abusive interaction of private
persons that violates basic human rights: case of Osman v. the United
Kingdom (1998) and case of A. v. the United Kingdom (1998).

In the case of Osman v. the United Kingdom a man was killed after
the police failed to respond when threats of violence were brought to
their attention. The applicants claimed that this represented a violation
of the positive obligation of the State under Article 2 (the right to life) to
safeguard the lives of those within its jurisdiction. The Court found that
the State would be in breach if this obligation if “the authorities did not
do all that could be reasonably expected of them to avoid a real and
immediate risk to life of which they have or ought to have knowledge.*”
In other words, in the context of threats to the right to life, the State
must use due diligence to investigate and if necessary intervene to
prevent such threats from being carried out. So Article 2 of the European
Convention may also imply in certain well-defined circumstances
a positive obligation on the authorities to take preventive operational
measures to protect an individual whose life is at risk from the criminal
acts of another individual®.

' Xenos, D. (2011). The Positive Obligations of the State under the European
Convention of Human Rights. Routledge: Routledge Research in Human Rights
Law, 22-27.

2 Osman v. the United Kingdom, no. 87/1997/871/1083, 28 October 1998, § 116,
ECHR.

3 Osman v. the United Kingdom, no. 87/1997/871/1083, 28 October 1998, § 115,
ECHR.
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In case of 4. v. the United Kingdom a young English boy who made
an application to the ECtHR had been beaten repeatedly by his stepfa-
ther with a garden cane. The stepfather was prosecuted in an English
court, but used the common law defence of “reasonable penalty” and
was found not guilty by the jury.

The Court found that the punishment of the boy amounted to “in-
human or degrading treatment or punishment” in violation of article 3
of the European Convention and that UK law had failed to provide ad-
equate protection. In particular the Court stated “that the obligation on
the High Contracting Parties under Article 1 of the Convention to secure
to everyone within their jurisdiction the rights and freedoms defined in
the Convention, taken together with Article 3, requires States to take
measures designed to ensure that individuals within their jurisdiction are
not subjected to torture or inhuman or degrading treatment or punish-
ment, including such ill-treatment administered by private individuals...
Children and other vulnerable individuals, in particular, are entitled to
State protection, in the form of effective deterrence, against such serious
breaches of personal integrity.!”

These cases explicitly show that if a state can not protect a person
within its jurisdiction from violence or abusive behavior of private party,
1. e. family members or the persons who are in intimate relations it might
be considered as a violation of right to life or prohibition of torture,
inhuman or degrading treatment or punishment.

Such approach of the European Court of Human Rights reflects the
role of domestic violence in creating and sustaining inequality that has
been recognized by both national and international tribunals and courts.
Domestic violence may damage the physical and mental integrity
of its victims and deprive them of the equal enjoyment, exercise and
knowledge of human rights and fundamental freedoms. Because of
gender-based nature of such violence it may also help to maintain the
subordinate position of victims in society and contribute to low levels
of public participation, education and higher levels of relative poverty.
The perpetrators of domestic violence (and much gender-based violence
on the whole)are individuals and not the state. This kind of violence,
occurring within the home in the context of an intimate relationship, was
historically been viewed as a “private” matter and was seen as outside
the purview of state responsibility.

Over time, however, the prevailing understandings of both domestic
violence and state responsibility have changed. Domestic violence as

' [JA. v. the United Kingdom, no. 100/1997/884/1096, 23 September 1998 ECHR.
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well as other forms of violence against women was viewed as less and
less of a “private” issue and more as a legitimate and pressing concern of
communities and governments alike. International law has increasingly
recognized the positive obligations of the state to intervene to prevent
domestic violence (and other forms of violence against women), to
investigate and prosecute incidents of violence and adopt rules of
procedure that protect victims of violence, including by countering
discriminatory attitudes and stereotypes'. Such concept has been
approved and expanded in recent Court’s jurisprudence.

In the case of Kontrova v. Slovakia (2007)? the applicant was mar-
ried and had two children with her husband: a daughter born in 1997
and a son born in 2001. The applicant filed a criminal complaint against
her husband, accusing him of having assaulted and beaten her with an
electric cable. She submitted a medical report indicating that her injuries
would prevent her from working for up to seven days. She also stated
that there was a long history of physical and psychological abuse by
her husband. Accompanied by her husband, she later tried to withdraw
her criminal complaint. On advice of the police officer she consequent-
ly modified the complaint such that her husband’s alleged actions were
treated as a minor offence which called for no further action. She and
her relatives consistently informed police on the cases of violence but
no appropriate and effective actions have been undertaken. Eventually
the applicant’s husband shot dead their two children and himself. Before
the Court the applicant complained that the state had failed to protect the
life of her two children and that it had been impossible for her to make
a compensation claim concerning the non-pecuniary damage suffered.

Under Article 2 of the Convention, the Court observed that, under
section 2 (1) (a)and (b) of the Police Corps Act of 1993, it was one of the
main tasks of the police to protect fundamental rights and freedoms, life
and health. However the police failed to ensure that those obligations
were complied with. As found by the domestic courts, the direct con-
sequence of those failures was the death of the applicant’s children. All
these and the Slovakian Government’s acknowledgment that the domes-
tic authorities had failed to take appropriate action to protect the lives of
the applicant’s children, were found by the Court in violation of Article
2 of the European Convention.

' See: INTERIGHTS. (2011). Non-Discrimination in International Law. A Handbook
for Practitioners. London: The International Centre for the Legal Protection of
Human rights, 228-229.

2 Kontrova v. Slovakia (merits and just satisfaction), no. 7510/04, 31 May 2007 ECHR.
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In the case of Bevacqua and S. v. Bulgaria’ the first applicant was
married and gave birth to a child. When the relations between the spous-
es soured, her husband became aggressive and she left the family home,
filling an application for divorce. She also sought interim measures
granting her custody of their minor child. During the domestic proceed-
ings, which took long period of time, her husband assaulted the appli-
cant several times, battered her, threatened her and abducted their child
preventing her from seeing him. She lodged criminal complaints but the
prosecuting authorities refused to institute criminal proceedings against
her husband noting that it was open to her to bring private prosecution
proceedings, as the alleged injuries inflicted on her were of the category
of lights bodily injuries. Under Article 8 of the European Convention, the
Court found that the cumulative effects of the District Court’s failure to
adopt interim custody measures without delay in a situation of domestic
violence amounted to a failure to assist the applicants contrary to the
state positive obligations under Article 8 of the Convention to secure
respect for their private and family life*.

In 2009, in a landmark case Opuz v. Turkey?, the European Court of
Human Rights has found Turkey in violation of its obligations to protect
women from domestic violence, and for the first time has held that
gender-based violence is a form of discrimination under the European
Convention. The case was brought by Nahide Opuz who with her mother
suffered years of brutal domestic violence at the hands of her husband.
Despite their complaints the police and prosecuting authorities did not
adequately protect the women, and ultimately Ms. Opuz’s mother was
killed by him. The case highlights the positive obligations of states to
effectively protect women from domestic violence, recognized by the
Council of Europe as the leading killer of women aged between 16
and 44. The applicants argue violations of Articles 2 (right to life), 3
(prohibition of torture or inhuman or degrading treatment), 13 (right to an
effective remedy) and 14 (freedom from discrimination) of the European
Convention.

For the first time the Court has elaborated the nature of state
obligations with respect to domestic violence — recognizing the gravity

' Bevacqua and S. v. Bulgaria (merits and just satisfaction), no. 71127/01, 12 June

2008 ECHR.

See: Kouemnposceka, O., Crpeiictsany, JI. M., Xpucrosa, I. (2010). Epexmusne
3anobicanusi ma peazyéamHsi HA GUNAOKU Hacuibemea 6 cim’i. MeTommdaHui
MOCIOHUK IJIST TPEHEepiB 3 TMPOBEACHHS TPCHIHTIB IS AUTPHHYHUX I1HCIIEKTOPIB
Mimimii. 3amopixoks: Jpykapcekuii cBit, 160-164.

3 Opuz v. Turkey (merits and just satisfaction), no. 33401/02, 9 June 2009, ECHR.
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of domestic violence in Europe, acknowledging the problems created
by the “invisibility” of the crime, and highlighting the seriousness with
which states must respond. In a judgment relying heavily on international
and comparative law, the Court emphasized that domestic violence is
not a private or family matter, but is an issue of public interest which
demands effective state action.

While acknowledging the existence of laws in Turkey criminalizing
domestic violence the Court emphasized the need for such laws to be
implemented in practice. It found that the criminal law in place did not
have an adequate deterrent effect capable of ensuring effective prevention
of violence against the women, and that there was widespread passivity
on the part of police and prosecutors in responding to such complaints.
The Court observed that “the overall unresponsiveness of the judicial
system and impunity enjoyed by the aggressors... indicated that there
was insufficient commitment to take appropriate action to address
domestic violence™".

Interights, the third party intervener in Opuz case, comments that
this case established the international human rights framework in which
state obligations to protect, and to effectively investigate, prosecute and
punish perpetrators should be considered in the particularly context of
domestic violence. Interights emphasizes that while the obligation to
prosecute perpetrators requires that the criminal justice process must be
responsive to victims’ needs, it cannot put the onus on victims to initiate
and impel that process?.

At last in the case of Opuz v. Turkey the Court definitely approved
the obligation of due diligence, that is of the greatest importance in the
context of this study. It has established that the positive obligation to
protect the right to life (Article 2 of the European Convention) requires
state authorities to display due diligence, for example by taking preventive
operational measures, in protecting an individual whose life is at risk®.

So the concept of positive obligations of the state to protect an
individual in cases of infringement of human rights by private parties,
developed primarily by the jurisprudence of the European Court of

' Opuz v. Turkey (merits and just satisfaction), no. 33401/02, 9 June 2009, § 200,
ECHR.

2 European Court finds Turkey in violation of obligations to protect women from
domestic violence. Interights <//www.interights.org/opuz/index.html>

3 Opuz v. Turkey (merits and just satisfaction), no. 33401/02, 9 June 2009, § 131, § 146,
§149, ECHR.
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Human Rights, is closely interrelated with due diligence as a principal
base for state responsibility for violence, committed by private actor.

In the broadest sense, due diligence refers to the level of care or activity
that a duty-bearer is expected to exercise in the fulfilment of their duties.
For various areas of law, standards of due diligence have been developed
in order to provide a sort of “measuring stick” with which to assess if a
State or other actor is meeting the obligations that they have assumed.
Using the language of a rights-based approach, a due diligence standard
serves as a tool for rights-holders to hold duty-bearers accountable by
providing an assessment framework for ascertaining what constitutes
effective fulfilment of the obligation, and for analyzing the actions or
omissions of the duty-bearer. This is especially important where the
potential infringement comes through a duty-bearer’s failure to act, as it
can be difficult for rights-bearers to assess if an omission constituted a
violation of their right without some normative basis for the appraisal'.

Due diligence is the standard often used to determine what actions
states should take to address violence against women, including domestic
violence?®. A requirement of due diligence has been adopted in a number
of international human rights instruments, interpretations, and judgments
with respect to these issues’. These include Committee on the Elimination
of All Forms of Discrimination against Women (CEDAW)General
Recommendation No. 19 on violence against women (1992), Article 4
of the United Nations General Assembly Declaration on the Elimination
of Violence against Women (1993), the Convention on the Prevention of
Violence against Women (Convention of Belém do Para, 1994)adopted
by the Organisation of American States as well as the Council of Europe
Recommendation Rec(2002)5 of the Committee of Ministers to member
states on the protection of women against violence (2002)*. In particular
the CEDAW Committee noted in its General Recommendation No. 19
that “States may also be responsible for private acts if they fail to act

' TheDueDiligence Standardfor Violenceagainst Women. Summarypaper. <http://www?2.
ohchr.org/ english/issues/women/rapporteur/docs/SummaryPaperDueDiligence.doc>
(2014, October, 13).

2 Farrior, S. (2004). The Due Diligence Standard and Violence Against Women.
Interights Bulletin, Vol. 14, 4.

3 See also: Opuz v. Turkey (merits and just satisfaction), no. 33401/02, 9 June 2009, §

76-79, § 83, § 84, § 86, ECHR.

See: Council of Europe Convention on preventing and combating violence against

women and domestic. CETS Ne 210. Explanatory report, § 58. <http://conventions.

coe.int/Treaty/EN/Reports/Html/210.htm> (2014, October, 13).
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with due diligence to prevent violations of rights or to investigate and
punish acts of violence™'.

In 2006, however, the Special Rapporteur on Violence against
Women (Yakin Ertiirk) published a report on using the due diligence
standard as a tool for the elimination of violence against women. It
sets up a framework of analysis under the principles of (1) prevention,
(2) protection, (3) punishment and (4) reparations, and details ways the
due diligence standard could be expanded to solidify obligations to
prevent and compensate victims of violence against women 1. e., and
include non-state actors as duty-bearers in the due diligence framework?.

The concept of due diligence has become one of the pillars of the first
international treaty provided legally-binding standards on preventing,
protecting against and prosecuting domestic violence and other the most
severe and widespread forms of gender-based violence - The Council
of Europe Convention on preventing and combating violence against
women and domestic violence (Istanbul Convention)®. It was opened for
signature on May 11, 2011 and came in to force on August 1, 2014.

Article 5 of the Istanbul Convention not only addresses the state
obligation to ensure that their authorities, officials, agents, institutions
and other actors acting on behalf of the state refrain from acts of
violence against women and domestic violence (to be in compliance
with their “negative duties”), but also sets out parties’ positive obligation
to “exercise due diligence to prevent, investigate, punish and provide
reparation for acts of violence covered by the scope of this Convention
that are perpetrated by non-state actors”. In both cases, failure to do so
will incur state responsibility.

Important to say, that it is not an obligation of result, but an obligation
of means. Parties are required to organise their response to all forms of
violence covered by the scope of this Convention in a way that allows
relevant authorities to diligently prevent, investigate, punish and provide
reparation for such acts of violence. As such, violence against women and
domestic violence perpetrated by non-state actors crosses the threshold

' CEDAW General Recommendation 19. (1992). U.N. Doc. A/47/38. Legislationline,
a free-of-charge online legislative database. <http://www.legislationline.org/
documents/id/7908> (2014, October, 13)

2 Special Rapporteur on Violence Against Women. (2006). The Due Diligence Standard
as a Tool for the Elimination of Violence Against Women, U.N. Doc. E/CN.4/2006/61.

* Council of Europe Convention on preventing and combating violence against women
and domestic violence (adopted 11 May 2011, entered into force 1 August, 2014).
CETS Ne 210 <http://conventions.coe.int/Treaty/EN/ Treaties/HTML/210.htm>
(2014, October, 13)
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of constituting a violation of human rights insofar as Parties have the
obligation to take the legislative and other measures necessary to exercise
due diligence to prevent, investigate, punish and provide reparation for
acts of violence covered by the scope of this Convention, as well as to
provide protection to the victims, and that failure to do so violates and
impairs or nullifies the enjoyment of their human rights and fundamental
freedoms'. So the Istanbul Convention explicitly requires the adoption
and implementation of comprehensive and coordinated policies that
offer a holistic response to violence against women including domestic
violence (Art. 7) through: prevention, protection and support, prosecution
and integrated policies and data collection.

On Novermber 7, 2011 the Minister of foreign affairs of Ukraine
has singed the Istanbul Convention and now we are on the way of its
ratification’ with the support of Office of Council of Europe in Ukraine’.
At the same time application of current legislation of Ukraine explicitly
shows that the comprehensive legislative approach is not incorporated in
domestic legislative framework®. In practice so called special measures
on prevention of family violence are not affective at all, protective orders
are not delivered. There is lack of shelters in every region of Ukraine.
An only “working” instrument is the Art. 173-2 of the Code of Ukraine
on Administrative Offences, that provides the administrative sanctions
for the perpetrator. But as it’s approved by numerous comprehensive
researches® it does not provide effective sanctions that are able to prevent

Council of Europe Convention on preventing and combating violence against women
and domestic. CETS Ne 210. Explanatory report, § 59. < http://conventions.coe.int/
Treaty/EN/Reports/Html1/210.htm > (2014, October, 13)

Haxazom MinicrepcTBa comianbHoi moiituku Ykpainu Bix 13.05.2014 Ne 293
yTBOpeHO po0ody Tpymy 3 NMUTaHb miarotoBku 1o parudikamnii Konsenmii Pagm
€BpoITH PO 3amo0iraHHsI HACHIBCTBY CTOCOBHO JKIHOK 1 JIOMAIlTHbOMY HACHIIBCTBY
Ta 60pOTHOY 13 MU SIBHILIAMH.

Project “Preventing and combatting violence against women and domestic violence
in Ukraine”. Supported by SIDA. <http://coe.kiev.ua/projects/wdv.html> (2014,
October, 13)

See: 3akon npo nonepedcenna nacunocmea 6 cim’i 2001 (Bepxosna Panga
VYxpaian). Oghiyitinuii caiim Bepxoenoi Paou Vkpainu. <zakon.rada.gov.ua/rada/
show/2789-14> (2014, October, 13)

Kouemuposcrka, O. O., Xpuctosa, I. O. (2011). Minimanoui cmanoapmu coyianvrux
nociye s 0ci6, SIKi ROCMPaXicOanu 610 HACUILCMEA 8 CIM T MINCHAPOOHULL 00C8I0 ma
pexomenoayii ons Ykpainu. Kuis: Bua-so ®OIT Kimumenko 0. f.; bornaposcbka, B.
M., Kouemupogrcrka, O. O., Jlakrionosa, I. M, Onumko, 0. B., Xaap, P., Xpuctosa
I. 0. (2010). Cman cucmemu nonepedoicenns Hacunbemea 6 cim’i 6 Ykpaini: npagosi,
coyianvii, ncuxonoeiyni ma meouuni acnekmu. Kuis: Bun-so ®OIT Kimumenxko FO. 5.
etc.
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future violence. Despite of the conclusions of all abovementioned
researches the family violence is not still considered as criminal offence.
Thus the current Ukrainian legislative framework and the application
practice fully are not in compliance with the comprehensive legislative
approach and due diligence obligations of Ukraine.

Thus to be in compliance with European human rights standards
Ukraine shall revise and enhance its legal framework to ensure a
comprehensive legislative approach to domestic violence and to exercise
due diligence to prevent, investigate, punish and provide reparation for
acts of private parties which violate human rights.

On the whole the conducted research leads to conclusion that the
substantial doctrine of positive obligations of the state developed by
ECtHR recognizes the responsibility of the state not only for direct
violations perpetrated by state actors, but also for a state’s failure to act or
to provide equal protection of the law in cases of infringement of human
rights by private parties, whose abusive behavior requires an effective
response from the state. The positive obligations of the state to implement,
to guarantee or to respect human rights shall be fulfilled even in case of
violence or abusive interaction, occurring within the home in the context
of an intimate relationship (i. e. domestic violence), that historically
has been considered as a “private” matter and was seen as outside the
purview of state responsibility. In this perspective the concept of positive
obligations of the state is closely interrelated with the due diligence as a
principal base for state responsibility for violence, committed by private
actors. Incorporation of the concepts of state positive duties and the due
diligence approach to the national legal framework and law-application
practice will considerably contribute to efficiency of the state actions and
policies in the field of human rights and ensure their compliance with
European human rights standards.
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Lilya Mikhavchuk

RETHINKING PATTERN OF
IMMIGRANTS’ INTEGRATION
IN CONTEMPORARY BRITISH POLITICS

From the mid-20th century onwards the United Kingdom began to
experience large-scale inward migration which proved to be permanent.
Thus international migration grew into an influential factor of social and
political change. Newcomers have broadened ethnic, cultural and religious
diversity that aggravated old and generated new ethno-cultural conflicts and
social tensions in a society. In recent decades immigration has turned to be
one of the most acute problems in British politics. Along with the scale of
immigrants arriving in the UK the issue of integration of long-term residents
into the British society has come to the fore. Social disturbances, which took
place since 2001, evoke critics of policies on integration of immigrants into
receiving society the government has been carried out over the past decades.
Hence, the vulnerability of public order revealed the urgent need to develop
new adequate framework for migrant integration. This article aims to analyze
current developments in British politics in the field of migrants’ integration.

Up until the late 1940s the United Kingdom didn’t receive large num-
bers of immigrants. Instead, it was rather a country of emigration. How-
ever, in the immediate post-war period the situation has changed. In the
second half of the last century the United Kingdom along with other
West European countries appeared among the most likable immigrants’
destinations. The overwhelming majority of immigrants came to Britain
from the British Commonwealth — mostly Asian and African countries.
Therefore, in a quite short period of time numerous and influential com-
munities of non-white population has been formed in the former me-
tropolis. Today the United Kingdom is a country with considerable ex-
perience of receiving immigrants who belong to different ethnic groups
and religions. From a social point of view, Britain has transformed into a
conglomerate of ethnic and religious enclaves.

According to the United Nations statistics, the United Kingdom is the
third largest immigration country in Europe. In the last thirty years the
number of persons born outside the United Kingdom, but living in the
country has doubled — in 1990 there were 3.6 million foreigners in the
United Kingdom and in 2013 it has increased to 7.8 million people'. We

! United Nations, Department of Economic and Social Affairs (2013). Trends
in International Migrant Stock: Migrants by Destination and Origin. United
Nations database, POP/DB/MIG/Stock/Rev.2013 <http://esa.un.org/unmigration/
TIMSO02013/migrantstocks2013.htm> (2014, August, 28)
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should emphasize that from around 1993 there is a stable positive net
migration in the UK. This means that the rate of those who left country
is lower than of those who came. For example, in 2012 about 498,000
persons came to the UK and about 321,000 left thus the net migration has
amounted about 177,000 persons'.

Given the official figures, present-day Britain has numerous native-
born ethnic minorities together with a large proportion of non-UK born
population which is rapidly growing. Estimates of the resident population
of the UK by nationality in 2012 indicated that one in eight (12.4 %) of
the population of the UK were born abroad (7,679,000). Approximately
two thirds of the non-UK born population were born outside of the EU
(5,071,000). In 2012, one in thirteen (7.8 %) of the population of the UK
had non-British nationality (4,852,000) and over half of non-British na-
tionals (2,509,000) hold non-EU nationality?.

2011 Census data showed that 13 % (7.5 million) of the resident pop-
ulation of England and Wales were born outside the UK, which is up
from 4.6 million people in 2001. The most common countries of birth
are India, Poland and Pakistan. The most common non-UK nationality
is Polish (558,000 residents); it is followed by Irish (372,000)and In-
dian (315,000). These three countries together account for 30 % (1.2 mil-
lion) of all foreign nationals and 22 % (1.7 million) of the non-UK born°.
2011 Census estimates of the population by ethnic group showed that
86 % of the population of England and Wales were of “white ethnicity”;
2.2 % — “mixed/multiple ethnic groups”; 7.5 % — “Asian/Asian Brit-
ish”; 3.3 % — “Black/African/Caribbean/Black British”’; 1.0 % — “other
ethnic group™. Farther, the fastest growing ethnic group is the “Black
African population”. Its population has more than doubled from 485,000
to 989,628 between 2001 and 2011. It is followed by immigrants from
Bangladesh whose numbers during this period increased from 283,000
people to 447,201 alike that of Pakistanis from 747,000 to 1,124,511.

! Long-term Migration into and out of the United Kingdom, 1964-2012. The
Neighbourhood Statistics Service. <http://www.neighbourhood.statistics.gov.uk/
HTMLDocs/dvc123/index.html> (2014, September, 12)

2 Population by Country of Birth and Nationality Report, August 2013. Office for
National Statistics. <http://www.ons.gov.uk/ons/depl171776_324663.pdf> (2014,
September, 12)

3 Detailed country of birth and nationality analysis from the 2011 Census of
England and Wales. Office for National Statistics. <http://www.ons.gov.uk/ons/
depl171776_310441.pdf> (2014, September, 12)

# 2011 Census, Ethnicity and National Identity in England and Wales 2011. Office for
National Statistics. <http://www.ons.gov.uk/ons/dep171776_290558.pdf> (2014,
September, 12)
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The aforementioned evidence confirms that immigration has explicitly
changed the ethnic and cultural composition of UK’s population.

It is widely recognized that migrants mostly contribute to the devel-
opment of their host country. Despite this fact, the permanently growing
scale of immigration provokes social grievance. In a last decade “race
relations/immigration” is firmly in top three “main issues facing Brit-
ain today” along with “economy” and “unemployment”. An analysis of
opinion polls shows that British attitude to immigration has undergone
significant changes in recent years. Until late 1990s there was not much
concern about immigration and immigrants in British society. Only once
in a while public anxiety about migrants aroused because of racial distur-
bances'. Back in June 1997, when Labour won general election only 3 %
of UK citizens saw “Race relations/immigration/immigrants” as among
the most important issues facing Britain®. In 2001, worries among popu-
lation about race relations and immigration have risen to 14 %?; in 2005
up to 33 %*. In 2010, the rate slightly declined and was around 29 %°.

While levels of migration increase, big ethnic groups are beginning to
emerge. These groups are often isolated. As a result, social exclusion of
migrants, xenophobia, racism, interethnic and interfaith conflicts occur.
Consequently, because of difficulties of migrant integration, the issue of
immigration frequently comes to the fore in public and political debate
in the United Kingdom. Basically, the government should take measures
to overturn the negative stereotypes on race and ethnicity which exist
in minds of a significant part of the UK population; create provisions
to maintain a positive attitude of the white British population to eth-
nic minorities and multi-cultural nature of British society. However, the
leading parties are frequently held hostage by strongly politicized public
opinion.

More than fifty years long history of non-white immigration from the
so called New Commonwealth countries has transformed British society

' Page, B. (2009). British Attitudes to Immigration in the 21* Century. Washington,
DC: Migration Policy Institute.

2 Ipsos MORI - Political Attitudes in Great Britain, 20-23 June 1997. Ipsos
MORI. <http://www.ipsos-mori.com/researchpublications/researcharchive/poll.
aspx?oltemld=2201> (2014, September, 12)

3 MORI Political Monitor, June 2001 Political Attitudes in Great Britain. Ipsos
MORI. <http://www.ipsos-mori.com/researchpublications/researcharchive/poll.
aspx?oltemld=1414> (2014, September, 12)

4 MORI Political Monitor June 2005. Ipsos MORI. <http://www.ipsos-mori.com/

researchpublications/researcharchive/poll.aspx?oltemId=511> (2014, September, 12)

June20101IssuesIndex. Ipsos MORI. <http://www.ipsos-mori.com/researchpublications/

researcharchive/poll.aspx?oltemld=2624> (2014, September, 12)
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into a truly multi-cultural society. This has made the problem of defining
an adequate model of migrant integration to be a very acute political is-
sue, although the formal model of migrants’ integration has never been
clearly outlined in the UK. Yet, from around 1960s British authorities
have widely embraced multicultural rhetoric. That said, British multi-
cultural model can best be described as the policy of liberal non-interfer-
ence towards public manifestations of ethnic differences!. Furthermore,
unlike those countries where multiculturalism was declared as the state’s
official policy to deal with cultural pluralism Britain has never done so.

Many observers conceive that multicultural approach in Great Britain
originates from the famous speech of the then Home Secretary R. Jen-
kins announced in 1966. In his speech he has stated that integration was
“... not a flattening process of uniformity, but equal opportunity, ac-
companied by cultural diversity, in an atmosphere of mutual tolerance™.
Since that time good relations between communities have been actively
promoted in British politicians’ rhetoric. But in practice British author-
ities haven’t done much to create favourable conditions for this goal.
Only few public policies have been presented but traditionally they were
inconsistent and lacked proper funding.

However, there was developed a considerable anti-discrimination leg-
islation. The successive Race Relations Acts of 1965, 1968, 1976 pro-
hibited any kind of discrimination in public places, in employment, edu-
cation, housing and the provision of goods, services and facilities. The
Race Relations Act of 1976 was of particular importance as it established
a publicly funded Commission for Racial Equality. The Commission was
aimed at monitoring facts of racial discrimination and providing the gov-
ernment with recommendations in the field.

Most explicitly multicultural rhetoric was embraced in the late 1990s
when New Labour came to power. The Party is considered to be the
main adherent of multicultural ideology in the UK. For several decades it
has consistently and very actively asserted multiculturalism as the main
principle on which British society should be based: “Unlike many other
countries, British nationality has never been associated with membership
of a particular ethnic group. For centuries we have been a multi-ethnic
nation. We do not exclude people from citizenship on the basis of their
race or ethnicity. Similarly, our society is based on cultural difference,

! Manaxos, B. (2012) MysbTukynsTypanusM B 3anagHoil EBpome: mo Ty cTOpoHY
puropukn. Cauim Poccuiickoco Cogema no mencoynapoOuvim oenam. <http://
russiancouncil.ru/inner/?id_4=1155#top> (2014, September, 18)

2 Quoted in: Favell, A. (2001). Philosophies of Integration: Immigration and the Idea
of Citizenship in France and Britain. London: Palgrave, 104.
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rather than assimilation to a prevailing monoculture. This diversity is a
source of pride™'.

The New Labour’s more than ten years tenure has seen significant
legislature changes in the field of anti-discrimination. In 2000, Race Re-
lations (Amendment) Act extended the application of the 1976 Race Re-
lations Act to the police and other public authorities as well as set out
a general duty on public authorities to promote race equality. In 2003,
when the Employment Equality (Religion or Belief) Regulations came
into force, discrimination against workers because of religion or belief
became unlawful. In fact, this Act was a legal exemption for minority
religious practices, including in the workplace. In 2006, the Racial and
Religious Hatred Act recognized incitement to religious hatred as an of-
fence. In 2006, Equality Act outlawed discrimination on goods and ser-
vices on the grounds of religion and belief. This Act also created the
Equality and Human Rights Commission which merged the Commission
for Racial Equality, the Equal Opportunities Commission and the Dis-
ability Rights Commission into one body. In 2010, the successive Equal-
ity Act replaced all existing anti-discrimination enactments, and extend-
ed protection across almost every equality strand. These acts covered
virtually all of equality aspects and protection of the rights of persons of
a different race, culture and religion. These provisions afforded ethnic
and religious minorities ground for preserving their cultural practices
and religious norms even if they contradict those of receiving society. It
is worth mentioning that with all these initiatives the indigenous Britons
appeared to be the group which was in a position close to the discrimi-
nated one.

Around the turn of the millennium, concerns about the sustainability
of the multicultural approach have been high on the public and political
agenda. This was largely due to the upsurge of ethnic tensions in areas
densely populated by immigrants and their descendants. Some commen-
tators assume ethnic clashes in May 2001 to be the starting point in the
serious debates about the insufficiency of multiculturalism in the UK.

In fact, social disturbances in Bradford, Burnley and Oldham in the
spring of 2001 were the largest over the previous decades therefore re-
ceived wide public resonance. In response to social anxiety, Home Of-
fice initiated the establishment of the commission to investigate into the
situation. The commission has introduced the report, entitled ‘Commu-

' Home Office (2001). Secure Borders, Safe Haven: Integration with Diversity
in  Modern Britain  <https://www.gov.uk/government/uploads/system/uploads/
attachment_data/file/250926/cm5387.pdf> (2014, September, 12)
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nity Cohesion’, which summarized the deep polarization of interethnic
relations in society'.

Since the multicultural doctrine became popular it has never been
lacking criticism. The main rebuke stems from the fact that such mod-
el of newcomers’ integration contributes to the isolation of migrants in
ghettos and does not facilitate social interaction between minorities and
indigenous population. That is, according to the abovementioned report,
what has happened in the UK. The experts pointed on the opposite life
strategies of indigenous Britons and the descendants of immigrants:
“Separate educational arrangements, community and voluntary bodies,
employment, places of worship, language, social and cultural networks,
means that many communities operate on the basis of a series of parallel
lives”. The report warned that such situation increased the potential for
conflicts in the British society. At the same time, it has been stressed that
neither communities nor political parties and public organizations virtu-
ally took no pains to establish a dialogue between communities; they
also did nothing to clearly define those values which should underpin the
notion of what it means to be a citizen of a modern multi-cultural Britain.
As a possible solution to the situation, the Report offered a promotion
of community cohesion with a strong emphasis on the prioritization of a
British citizenship which should be founded on the mutual approval of
“common principles”.

Striving to improve the situation, the government intended to strength-
en immigrants’ allegiance to the British state by introducing citizen cer-
emony and language proficiency test. In 2002, a new law concerning
citizenship and migrants (The Nationality, Immigration and Asylum Act
2002) came into force. This Act obliged all those who wanted to receive
the right of abode to pass the “Life in the United Kingdom Test”. The
test required good English language proficiency, knowledge of British
history since 1945, of the most important state institutions as well as
knowledge of British life-style. It was assumed that even if immigrants
didn’t embrace British customs and traditions, then, at least, they would
become familiar with the values of the host society to contact with the
indigenous population successfully.

In April 2004, a sensational statement about the failure of multicul-
turalism was announced by the head of the then Commission for Racial
Equality Trevor Phillips, who is a Muslim and a member of the Labour
Party. In an interview with “The Times” he urged the government to

' Home Office (2001) Community Cohesion: A Report of the Independent Review
Team Chaired by Ted Cantle. <http://image.guardian.co.uk/sys-files/Guardian/
documents/2001/12/11/communitycohesionreport.pdf> (2014, September, 12)
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withdraw the policy aimed at building a multi-cultural society because
British society did not benefit from it any more'. But it was an inap-
propriate time for such statements and it fell on deaf ears of public and
policy-makers.

The terrorist attack on London in 2005 seriously affected the British
attitude to multiculturalism. After the tragic events, the word multicul-
turalism has become firmly established in the British political rhetoric,
but it has acquired a negative connotation. Despite the fact that among
the major political parties, there still were serious differences on many
issues, their attitude to multiculturalism suddenly felt exactly the same,
they all started to consider it as a disastrous one?.

London bombings of 2005 forced the government to think about the
need for change in policy towards immigrants. Given that the instigators
of these actions have been of immigrant origin, born and brought up in
the UK, the problem of the development of measures for the integration
of persons already living in the country became crucial. To begin with,
the government offered a limitation of the flow of new immigrants. This
measure has nothing to do with migrants integration but it was important
to demonstrate government’s activity to reduce citizens’ dissatisfaction.

On this background, in December 2006 Tony Blair gave speech on
integration and multiculturalism. In his speech, he stated: “We like our
diversity. But how do we react when that “difference” leads to separation
and alienation from the values that define what we hold in common? For
the first time in a generation there is an unease, an anxiety, even at points
a resentment that very openness, our willingness to welcome difference,
our pride in being home to many cultures, is being used against us. [...]
Our tolerance is part of what makes Britain, Britain. So conform to it; or
don’t come here™. He appealed to all — immigrants and indigenous Brit-
ons — to respect the religion and culture of each other and live together
and particularly gave a message for Muslims to integrate into British
society. At the same time, T. Blair made it clear that the policy of creating
a multi-cultural society which was actively carried out throughout all the
years of the Labour Party tenure will remain unchanged.

' Baldwin, T., Rozenberg, G. (2004) Britain ‘must scrap multiculturalism’. The Times.
<http://www.thetimes.co.uk/tto/news/uk/article1905047.ece> (12 September 2014)

2 Bagehot: In praise of multiculturalism. The Economist. <http://www.economist.com/
node/9337695> (2014, August, 28)

3 Blair, T. (2006) Our Nation s Future - multiculturalism and integration. <http://www.
webarchive.org.uk/wayback/archive/20070119120000/http://www.number-10.gov.
uk/output/Page10563.html> (2014, August, 28)
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The events of July 7, 2005 and earlier the September 11, 2001 ter-
rorist attack on the United States draw particular attention to Muslim
communities in debates about integration. Many commentators point
out that from the 21% century the discourse on migrants and minorities
integration has shifted from “ethnicity” to “religion”!. That is why, in
present-day world, speaking about migrants’ integration one cannot help
but mention Muslim community.

Indeed, Muslims to a lesser extent than any other immigrants demon-
strate the ability, and most importantly, the willingness to integrate into
new environment which is culturally and religiously alien to them. As
many commentators argue, Muslims are very reluctant to identify them-
selves with any nation state; ethnic and especially religious identification
prevails. Therefore, the presence of a large number of Muslims in the UK
makes the issue of their integration particularly topical. Their inability to
be part of the Western world leads to the growth of extremist attitudes,
social alienation and hostility.

In the UK, the number of Muslim population rapidly grows. In the
2011 Census, the second largest religious group were Muslims with 2.7
million people (4.8 % of the population). Muslims are the second (after
Christianity) biggest religious group and have grown in the last decade.
Between 2001 and 2011 there has been an increase in people who iden-
tify themselves as Muslims from 3.0 % to 4.8 %?. Worth considering that
Muslims constitute the fastest growing group of the population.

Population growth leads to the increasing political influence of Mus-
lims in Britain. As immigrants with permanent residence have the right
to elect and be elected to local authorities the leading political parties
have begun an active struggle for the votes of Muslim electorate back in
the 1980s. Traditionally, British Muslims were more inclined to vote La-
bour due to its loyal attitude towards people from third countries in con-
trast to Conservative’s adherence towards tougher immigration policy
and assimilation of immigrants.

After the terrorist attack of 9/11, 2001 and 7/7, 2005, when the at-
titude of indigenous Britons toward Muslims significantly deteriorated,

' Abbas, T. (2005) Muslim Britain: Communities Under Pressure, London: Zed Books;
Vertovec, S., Wessendorf, S. (2010). The Multiculturalism Backlash European
discourses, policies and practices. London: Routledge, 50-71.

2 Religion in England and Wales 2011. Office for National Statistics. <http://www.ons.

gov.uk/ons/rel/census/2011-census/key-statistics-for-local-authorities-in-england-

and-wales/rpt-religion.htmI> (2014, August, 28)

Konmuuckas, E. (2008). CommanpHO-TIOMUTHYECKAs AKTUBHOCTH MYCYJIbMaH

BenuxoOpuranun. Becmuux Tomckozo eocyoapcmeenHozo yHueepcumema, 312,

84-88.
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some Labour changed its position with respect to multiculturalism and
moved closer to conservative stance, who called for the strengthening of
social cohesion and national unity. Despite the unrest, which came about
in the Labour Party, its leaders were still firmly committed to the ideol-
ogy of multiculturalism. Simultaneously, the authority of the Labour de-
clined among Muslims who used to support the Party. This has happened
mainly because the tightening of immigration policy and the adoption of
tough anti-terrorism laws. But particularly severe discontent of Muslims
was caused by Blair’s endorsement for war in Iraq. So, disappointed in
Party’s policies they switched to support the Liberal Democrats'.

Despite existing problems in the field of migrant integration and com-
munity cohesion, the New Labour government in the time of its tenure
remained committed to the multicultural ideology, although after 2001
riots and especially 2005 London bombings multicultural model came
by a strong community dimension. In contrast to the Labours, the Con-
servative Party has never shared this ideology and has always insisted
on using of assimilationist model of migrant integration in the UK. Be-
ing in opposition D. Cameron — the Party’s leader — frequently attacked
multiculturalism. For example, in February 2008 at a debate hosted by
the Commission on Equality and Human Rights he tried to draw atten-
tion to the danger posed by the current domestic multicultural policy:
“For too long we’ve given in to the loudest voices from each community,
without listening to what the majority want”. Cameron blamed multi-
culturalism for creating “cultural apartheid” in the UK: “Of course we
should respect different cultures. But we shouldn’t encourage them to
live apart™. “State multiculturalism” as D. Cameron named it, according
to his words, is a “wrong-headed doctrine that has had disastrous results.
It has fostered difference between communities” therefore Britain should
become a “cold place” for all immigrants from other countries who re-
fuse to integrate into British society”.

After David Cameron took the Cabinet he gave a speech on February
5, 2011 at an international security conference in Munich, where he an-
nounced the failure of “state multiculturalism” in Britain. This statement

! Blackhurst, R. (2004). A New Force in British Politics. The New Statesman. <http://
fpc.org.uk/articles/277> (2014, August, 28)

David Cameron: Extremism, individual rights and the rule of law in Britain.
<http://www.webarchive.org.uk/wayback/archive/200804 1417043 1/http://www.
conservatives.com/tile.do?def=news.story.page&obj id=142585> (2014, August, 28)
David Cameron: Extremism, individual rights and the rule of law in Britain.
<http://www.webarchive.org.uk/wayback/archive/200804 1417043 1/http://www.
conservatives.com/tile.do?def=news.story.page&obj id=142585> (2014, August, 28)
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synchronized with the similar declarations of the German Chancellor
A. Merkel and French President N. Sarkozy. By this affirmation D. Cam-
eron wanted to distantiate oneself from a multicultural rhetoric that
gained so much resistance in recent decades. For the first time in many
years, the Cameron government has attempted to draw a line under the
rigid controversies in society regarding the use and effectiveness of poli-
cies which favoured ethnic minority groups. Indeed, the policy pursued
by successive British governments toward minorities has turned to be
unable to achieve the main goal: to build a tolerant society where minori-
ties and indigenous population get along well and share mutual values.
Moreover, such policy gave rise to serious problems, precisely entailed
a formation of stratum of the population — mostly second-generation im-
migrants — of whom D. Cameron stated: “In the UK, some young men
find it hard to identify with the traditional Islam practiced at home by
their parents... But they also find it hard to identify with Britain too...
Under the doctrine of state multiculturalism, we have encouraged differ-
ent cultures to live separate lives, apart from each other and the main-
stream. We have even tolerated these segregated communities behaving
in ways that run counter to our values™'.

In the Munich speech, the Prime Minister indicated the threats fac-
ing the United Kingdom in recent years. The biggest of them he named
terrorist attacks on the country, which are carried out by home-grown
citizens. At the same time he draw a clear dividing line between Islam as
a religion and Islamic extremism, calling the latter a political ideology
that attracts people, “torn off from life” which have no roots in society.
The Prime Minister promised to radically revise this policy: to replace
“passive tolerance” with “muscular liberalism”. Instead of encouraging
separation of citizens within their subcultures David Cameron suggested
to develop a “sense of shared national identity”. It should be based on a
set of values shared by all citizens, including freedom of speech and re-
ligion, democracy and the rule of law, and equal rights for all, regardless
of gender, race, and religion.

Notwithstanding sharp attack on multiculturalism from the Conser-
vatives, after they took office in 2010, no major changes in the field
of inter-ethnic relations, rights of ethnic and religious minorities took
place. Former anti-discrimination legislation still operates and cultural
pluralism is still being supported. Probably, this is largely because Con-

!'Cameron, D. (2011). PM's speech at Munich Security Conference. <https://www.
gov.uk/government/speeches/pms-speech-at-munich-security-conference> (2014,
August, 28)
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servative Party likewise Labour share the same fundamental principles
of equal rights, the rule of law and strongly oppose racism.

Within immigration issues, the Conservative-Liberal Democrat’s co-
alition government chiefly cared about numbers hence restrictions on en-
try into the country have been presented. In a speech on April 14, 2011,
the Prime Minister announced the major steps to be done in this vein. In
particular, suggested actions included cap on the non-EU economic mi-
gration, halt issuance of fraught student visas, reform of the family visa
route and end to permanent settlement of those who came by the tem-
porary routes'. In general, announced plans and the steps already taken
have shown some progress in solving problems. Restrictions on visas
and residence permits for migrants from countries outside the EU were
imposed. By virtue of this the government, apparently, was planning to
partially restore the balance in the country in favour of the European
culture. Furthermore, the tests of English language and British culture
for immigrants applying for work in the country became tougher. For the
same purpose it was also planned to introduce more in-depth study of
culture and history in the UK schools.

To sum it up, there’s no doubt that immigration has dramatically
changed British society. This makes initiatives towards migrants’ and
their descendants’ integration of particular importance. With that in
mind, integration policy framework has never been precisely set in the
UK. From 1960s onwards British political leaders explicitly embraced
multicultural rhetoric in dealing with migrants’ integration, although
multiculturalism has never been legally framed in the UK. In practice,
British model of multiculturalism frequently diverges from the real
meaning of multicultural policy. However, there have been some practi-
cal confirmations of multicultural approach, for example, creation of the
Commission for Racial Equality in 1976, also the particular emphasis
placed on anti-discrimination and exemption of group rights. The present
Conservative-Liberal Democrat’s coalition government tends to deviate
from the multicultural rhetoric of the previous decades as it is blamed to
have segregated British society. Overall, it seems that D. Cameron has
condemned multiculturalism on the basis of its general unpopularity in
recent years. That said, there is little evidence to back D. Cameron’s re-
treat from multicultural model.

' Cameron, D. (2011). Good immigration, not mass immigration. <http://www.
webarchive.org.uk/wayback/archive/20111208003901/http://www.conservatives.
com/News/Speeches/2011/04/David_Cameron_Good immigration not _mass_
immigration.aspx> (2014, August, 28)
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FNaAanHa Tumuuk

AJIMIHICTPATUBHO-ITPABOBUM
CTATYC BI’KEHIIB TA IHOBEMHUX
IT'POMA/ISIH B YKPAIHI:
MOPIBHAJIBHO-IIPABOBUH AHAJII3

In the article performed a comparative analysis of the concept of “alien,”

n o«

“foreign national”, “stateless person”, “refugee”. It was analysed a broad
and narrow understanding of the concept of “foreigner” and its relationship
with the concept of “foreign citizen”. The author examines the concept of
“refugee” and “foreign national” using the current legislation of Ukraine. By
separating and comparing the features of the concept of “foreign national”
and “refugee”, the author concludes on the differences of these concepts,
which are associated with the loss of refugee of political and legal relationship
with the state of his nationality. The article substantiates the necessity of
providing a special administrative and legal status that is different from the
status of foreigners for persons recognized as refugees in Ukraine.

OpHMM 3 OCHOBHMX MPUHIUIIIB MPaBOBOI JIEpP:KaBU € BU3HAHHS JIO-
JUHH, 11 )KUTTS 1 340POB’A, YeCTi i TIAHOCTI HAWBHILOK COI[iATbHOIO
HiHHICTIO. YKpaiHa, 3aKkpinuBimyg B KoHCTUTYIIT 3a3Ha4eHy HOPMY, THM
caMHM BKa3aJia Ha CIPSMOBAHICTh CBO€T HAllIOHAIBHOI MOJITUKH HA JI0-
TPUMaHHs Ta 3a0e3MeUeHHs 3araJIbHOBU3HAHUX TPaB 1 CBOOOJ JIFOAUHH.
BonHouac cydacHe 3aKOHOAABCTBO YKpaiHU Ma€ 32 METY CTBOPUTH TaKy
npaBoBy 0asy, sika 0 3axuilana He TUIBKH TpOMajsiH YKpaiHu, a il ra-
panTyBana Oe3neKky nepeOyBaHHS Ha TepUTOpii YKpaiHU U 1HIIUM OCO-
6am. Came 3a3HaueHa 0OCTaBHHA MPHBEIA 10 TOTO, IO AeprKaBa B3sIa
Ha ceOe 000B’S30K HAIUIMTU OCI0, SIKI HE MalOTh CTATycy il rpOMajsH,
TIEBHUM KOJIOM IIpaB Ta 00OB’SI3KiB, 10 BiAMOBI AN O 3araJrHOBHU3HA-
HUM TPUHIIUIIAM PABOBOI JIEP>KaBH.

Ha nanuit MOMEHT He MOJKHA TOBOPUTH PO MOBHY JOCKOHATICTH 3a-
KOHOJIABCTBA YKpaiHW y cdepi 3aKkpiluieHHs MPaBOBOTO CTaTycy ocio,
SIK1 HE € TpoMaasHaMu YKpainu. BomHodac odimiifHi cTaTucTUyHI AaHi
Mpo Te, 110 Ha ChOTOAHI B YKpaiHi nepeOyBae Ha o0iiky 980 GixkeHIliB
(cranoMm Ha yepBeHb 2010 p. y nepxasi npoxkuBas 1081 GixkeHerp)', 1o-
3BOJIAIOTH TOBOPUTH, IO B JIEpKaBi MOKHU 110 iICHY€ HECTIPUSTINBA CH-
Tyalis mo/o ix nepeOyBaHHs Ha HalIiil TepuTopii. 30Kpema, Ie BUILTH-
Ba€ 3 TOTO, IO MO-PI3HOMY BITYM3HSHE 1 MDKHAPOJHE 3aKOHOJIABCTBO
BH3HAYAIOTh CYTHICTb MOHSTTS «IHO3EMEIh)» Ta MICIIE TaKOi OCOOIMBOL

! Baxapos, €.10. (2013). I1pasa moounu ¢ Yxpaini — 2012. /[onogiob npaso3axucrux
opeanizayin. Xapkis: [Ipasa moquam, 205.
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Kateropii ocib, sk OKEeHIll, Y CKJIa/i 3arajJbHOro MOALTY cy0’ €KTiB aj-
MIHICTPAaTHBHOTO TIpaBa. 3a3HaueHa po30DKHICTh BIUIMBAE HA HEOIHO3-
HAYHICTh TPaKTyBaHHS aJMIHICTPATUBHO-IIPABOBOTO CTaTyCy O1KEHIIIB
3 OOKY SIK HayKOBIIIB, TaK BITYM3HAHUX JIEP>KAaBHUX OPTaHiB BIAIH 1, IK
HACJIIJIOK, HETaTHBHO BIIMBA€ Ha HOpMaslbHE mepeOyBaHHS OlXKEHIIIB
Ha Tepuropii YkpaiHu. OcTaHHE € HENPUIYCTUMUM JJIsl BITYU3HAHOTO
3aKOHOJIABCTBA, SIKE TIOBUHHO TapaHTYBaTH OJHO3HAYHE TPAKTYBaHHS
HOPMAaTHBHO-TIPABOBUX aKTIB, 110 PETYJIOIOTh BITHOCUHU JIEPKABH Ta
0ci0, sIKi B Hill mepeOyBarOTh.

VY BITYM3HSAHIN IOPUIMYHIA Hayll AOCTIAHUKH 30CEPEIKYIOTh CBOIO
yBary 31e0UTbIIOr0 Ha OCIIHKEHHI TIPOOJIeMH MTPABOBOTO PETyIIOBAH-
HSl MIrpalifHUX MpoIeciB 3aranoM abo 3axHCTy MpaB Ta cBo0OJ 0cil,
SK1 MalOTh HaMmip OyTH BH3HaHI ODKEHIIMH, 30KkpeMa. Tak, crienudiky
MiTpamiiHuX IpOIeCiB BUCBITIIOBAIN Y CBOIX IMyOMiKaIlisX Taki HAyKOB-
i, sk O. O. bannypka, C. II. Bputuenxo, €. C. I'epacumenko, O. A.
I'onuapenxko, H. M. I'pabap, 1. b. KoBamummun, O. B. Ky3pmenko, O. A.
Manunoscrka, C. O. Mocsonns, B. I. Onedip, B. [Tansko, O. 1. Ilic-
kyH, 0. 1. Pumapenko, M. M. Cipant, B. M. Cuiryp, H. Il. Tungux,
C. b. UYexoBuu. OnHak, mpu BCiil 3HAYYIIOCTI Mpallb HAYKOBLIB JUIs
TEMH JJAaHOTO JIOCIIJKEHHs, 3arajoM Jjsl BITYUU3HSHOI IIPABOBOI HAayKH
po3pobka mpobdiem y cdepi 3a0e3rnedeHHs aIMiHICTPAaTUBHO-ITPABOBOTO
cTarycy OLKeHIIB (30kpeMa, 0ci0, AKX BU3HAHO ODKEHISIMU B YKpaiHi) €
HOBHM 1 HEJIOCTaTHbO PO3BUHYTHUM HAIPSIMOM HAyKOBOTO JOCIHIKEHHS.
OcTaHHe € NPUYMHOO NOAAIBIINX HAYKOBUX JIOCIIJKEHb Y 3a3Ha4YEHIN
cepi.

bixxenenp mepebyBae B pi3HOMaHITHHX 32 CBOIM 3MICTOM aJIMiHi-
CTpPaTHMBHUX IPABOBIIHOCHHAX, Y SKUX 3aBXKIU OJHICIO 31 CTOPIH BH-
CTyIla€ OpraH Jep>kaBHOI Biaau. BomHouac crnemnmdika aepKaBHOTO
yHpaBiliHHS, (YHKLUIOHYBaHHS CHUCTEMHM BHKOHABYOi BJIAaJd, MICIIEBOTO
CaMOBpsITyBaHHSI HAKJIQJa€ CBI BIAOMTOK HA 3MICT aJMIHICTPaTUBHO-
IIPaBOBOI0 cTaTycy ODLKEHLIB 1 gopmu Horo peanisaiii. BinmosigHo
aJIMIHICTPAaTHUBHO-TIPABOBI BIIHOCHHHU 3a y4acTi ODKEHI[IB MalOTh 0CO-
OJMBY CTPYKTYpY, 32 SIKOi 000B’SI3KOBUMH CyO’€KTaMH TaKUX BIIHOCHH
€ OpraHu Jep’KaBHOI Biaau (30Kpema, MirpalliifHi opraHd Ta OKpeMi
OpraHu BUKOHABUOi BN/, IO OEpyTh y4acTh Y BUpIIICHHI NMUTaHb,
OB’ s13aHUX 3 OLKEHIIMH), MICIIEBOIO CaMOBPSIYBaHH:, iX MOCaI0OBi
0ocoOu i 1HII Cy0’€KTH, 1110 BUKOHYIOTh (DYHKIIIT, SIKI MAIOTh IOPUIUIHO
BJIa/IHUM, PO3MOPSAHULIBKUI XapakTep. Y IUX MPaBOBIJHOCHHAX Olxke-
Hellb 1 OpraH Jep»KaBHOTO YIPAaBIIHHSA MOBMHHI MaTH B3a€MHI IpaBa i
HECTH BiAMOBIAHI 000B’s13ku. DopMyroun aJMiHICTpATUBHE 3aKOHO/IAB-
CTBO PO MpaBa Ta 000B’S3KM YYAaCHHUKIB 3a3HAUEHUX MPABOBIJHOCHH,
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JiepKaBa TAKUM YMHOM YTIOPSIKOBYE iX, HE JIOMYCKaOUM IPU LIbOMY I10-
PYLICHHS TpaB Ta cBOOO O1XKEHIIIB.

CxJtaiHICTh BU3HAYEHHS aIMIHICTPATUBHO-IIPABOBOIO CTATYCY O1KEH-
1iB 0arato B 4OMy BH3HAY€Ha XapaKTEPUCTHUKOIO YYACHMKIB aMIiHICT-
paTuBHUX MpaBoBiHOCHH. Jlo cucTeMH CyO’€KTIB aMiHICTPaTUBHOTO
MpaBa TPaJAULIHHO HaJeKaTh: (i3UIHI 0COOH, FOPUANYHI 0COOH (OpraHu
BHKOHABYOI Biaju, Oyab-sIKi 1HII JEp)KaBHI OpraHU, OpraHU MiCIIEBO-
r0 CaMOBpsIyBaHHs, 00’ €THAHHSA T'POMaJIsH, MIIPUEMCTBA, YCTAHOBH,
opranizauii (B 0co0i X KepiBHHKIB, SIKi OUOJIOIOTh OPTaHU YIPaBIiHHS
UX MiAMPUEMCTB, YCTAHOB, OpraHi3alliif) Ta KOJIEKTUBHI Cy0’ €KTH, SKi
HE MaloTh O3HAK IOPUIUYHOI OCOOH, ajle HOPMAMM aMIHICTPATUBHOTO
MpaBa TIi€I0 YH 1HIIOK MIpOI0 HAAUICHI MpaBaMu i 000B’ si3KkaMH (CTPYK-
TYPHI MIJPO3ALIH JepKABHUX 1 HEAEP)KaBHUX OPraHiB, MiANPHUEMCTB,
yCTaHOB, OpraHi3alliif, JAesKi iHII rpoMaackki yrBopeHHs)'. OcobnuBe
MICII€ B 3a3HAUCHIN CHCTEMI MOCIAaloTh (I3UYHI 0COOH, A0 SKUX Haje-
JKaTh TPOMAJISTHH, 1HO3€MHI IpOMajsiHU, ocoOu 0e3 rpomansHcTBa. Lli
KaTeropii ocid XapakTepu3yrTbCs ICTOTHUMH €JIeMEHTaMU 0COOINBOC-
Tel IX IIPaBOBOIO CTaTyCy. Tak, rpoMaasiHUH YKPAalHU XapaKTepU3y€ThCs
CBOIM IPABOBUM 3B’SI3KOM 3 JIEPKABOIO CBOTO TPOMAJITHCTBA, IHO3EMHHIA
TPOMAJITHUH — 3 BIIMOBITHOIO 1HO3EMHOIO JIEpkKaBoio, ocoda 6e3 rpoma-
JISTHCTBA HEMAE TAKOTO 3B 53Ky 3 JKOJHOIO 3 JIEPIKaB.

BinbiricTs HayKOBIIIB HE BHULISIOTH OKEHIIIB B OKpEMY KaTeropito
Cy0’€KTIB aJMIHICTPAaTUBHUX MPABOBIIHOCUH, BITHOCSYHM iX JIO KaTero-
pii iHO3eMHUX TpomansH. 3okpema, C. KoHCTaHTIHOB 10 1HO3EMIIIB 3a
O3HAKOI0 TPHUBAJIOCTI NepeOyBaHHs B YKpaiHi BBaXka€ HaJIC)KHUMHU 1HO-
3eMHUX T'POMAJSIH Ta 0cid 6e3 rpoMajsHCTBA, SIKI MOCTIHHO MPOXKUBaA-
10Th y KpaiHi abo fKi JiCTajau A03BUI Ta BUJl HA IPOXKUBAHHA B YKpaiHi,
y TOMY YHCJIi €eMIrpaHTH 1 O1KEHIIi%.

Opnak HEOOXITHO BH3HATH, MO ODKEHINl € OKPEMOK KaTeropiero
Cy0’€KTiB aAMIHICTpaTUBHUX MPABOBITHOCHH, [0 HAJIEKATh J0 1HIUBI-
NyanbHUX Cy0’ €KTIB TOps 13 TpOMaJsTHAaMU YKpaiHu, 1HO3EMIIMHU Ta
ocobamu 0e3 rpomasisiacTBa. Tak, T. Marienuk 10 cy0’ €KTiB, 4ui iHTEpecH
1 MpaBa MiUIAraloTh peanizallii i 3aXucTy B MyO1iYHOMY YIIpaBIliHH1, BBa-
Kae HAJIKHUMH TPOMAJISTH, 1HO3EeMIIiB, 0Ccib 0e3 rpoMajsTHCTBa, OiXKeH-
B, MiJIPUEMCTBA, YCTAHOBH, OpraHizailii, rpoMaJchki 00’ €JIHAHHS’.

' Agep’soB, B.B. (2007). Aominicmpamusne npaso Yrpainu. Kuis: YOpumnuna
nymka, 183.

2 KoncranTtinoB, C.®. (2002). Adminicmpamugro-npagosuii cmamyc iHO3emMyieé &
Vrpaini ma mexanizm tioco 3abesneuenns. luc. x.10.H. Kuis, 31.

3 Marenuk, T.O. (2011). Knacudikarrist cy6  €KTiB aAMiHICTpaTHBHOTO TIpaBa. /lepoicasa
i npaso. FOpuouuni i norimuyuni nayxu, 53, 251.
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OxpeMi 1HO3EMHI HAayKOBL JOEPKYIOThCS TaKOT caMOl TOUKHU 30py 1 10
Cy0’€KTIiB aaMIHICTPATUBHOTO TIPaBa BBAXAIOTh HAJIC)KHUMH O1KEHI[IB
Ta BUMYIICHHMX IEPECENICHLIB, SKI HaJlIEeH] TeBHUM MPABOBUM CTarTy-
COM 1 BUCTYITAlOTh HOCISIMHU IOPHINYHUX 000B’SI3KIB Ta MOBHOBAKEHB '

Jlesiki HayKOBIIl BBaXKaroTh, 1110 MPABOBUI CTATyC 0Ci0, SIKI OTpUMAaU
NPUTYIIOK Ha TEPUTOPIi IHO3EMHOI IepKaBH, K MIPABUIIO, IPUPIBHIOETH-
cs1 10 cTatycy ocid 0e3 rpomajsiHcTBa’. Lo TOUKy 30py BOHH OOIpyHTO-
BYIOTb THM, 1110 IPOTSATOM TPHUBAJIOTO Yacy O KeHelb (PaKTUYHO 3aIuIIa-
€TbCA Y CTaH1 0e3 rpOMaJITHCTBA, OCKUIBKU HE € 00’ €KTOM 3aCTyITHULTBA
BJIACHOI JIepXKaBH, 1, IK 0coOM 6e3 TpoMaITHCTBa, OKeHIll OyBalOTh BH-
MYILIEHI BUiXaTH BHACIIJOK BiJICYTHOCTI HaJE€KHOTO MPAaBOBOIO 3aXHC-
Ty?. I3 3a3HaUCHOIO MO3HUITIEI0 HE MOYKHA TTOTOAUTHCS, OCKIIBKU MPaBO-
BUI cTaTyc O1KEHIIIB € BIAMIHHUM BiJ cTaTycy ocib 06e3 rpoMajsiHCTBaA.
3o0kpema, ocodu 0e3 rpomMaasiHCTBa HaOyBalOTh CBOTO CTaTyCy J100po-
BIJIBHO, Y KpaiHi iX monepeaHporo nepedyBaHHs iM He 3arpoKyBasia He-
Oe3reka TmepeciiyBaHHs, a B JIep)KaBl iX TENepilTHLOro nepedyBaHHs
iM HeMa moTpedu OTPUMYBATH MTPABOBOT'0 3aXUCTY B TOMY CEHCI, SIK HOTO
noTpeOyoTh O1KEHII.

[HIITI HAYKOBIII TOTPUMYIOTECS Ti€T TOUKH 30Dy, IO IPABOBHIA CTATYC
ODKEHLIB HEOOX1HO MPUPIBHIOBATH JI0 MPABOBOI0O CTaTyCy 1HO3EMIIiB
Ta 0ci0 0e3 TpOMaISIHCTBA, 5K 3 IEBHUX MPUYUH HE KOPUCTYIOTHCS 3a-
XHCTOM JIep’KaBH CBOTO IPOMAJTHCTBA a00 JIep’KaBU CBOTO MOCTIHHOIO
NPOKUBAHHA 1 TOMY BUMYIICHI IIYKATH TAKOTO 3aXKUCTY (MPUTYIIKY) B 1H-
mmx Kpainax®. Tak, . PocToBIIMKOB BBaxae, 110 0CoOH, SKi OTpUMAIIH
MPUTYJIOK, TPU BC1H BUKITIOYHOCTI 1X IOPUIMYHOTO CTATYCy, BUCTYIAIOTh
nepeayciM He 1HaKIe sSIK 1HO3eMHI IPOMaJissHU a0 amaTpuju 3 BiJmo-
BiZIHUM cTatycom’. HaykoBIi, 10 JOAEpKYIOThCS JTaHOT MO3MUIIil, BBa-
JKalOTh, 110 3a (GOpMaIbHUMU (FOPUIUYHUMU) O3HAKAMM CTaTyC O1KEH-
IiB BiJIMOBI/Ia€ CYTHOCTI MOHATTS «1HO3EMHUN TPOMAJITHUHY, OCKITbKA
IPOMa/ISIHCTBO B HUX HE BTPAYA€ThCS HAaBITh y pa3i CaMOBUIBHOI BTeul 3
KpaiH1 TPOMAISTHCHKOT HAJIEKHOCTI.

' Tlpyauukos, A.C., Awapuammn, X.A. (1998). Aomunucmpamueno-npasosoe

obecneuenue npas u 80600 uenogeka u epadxcoanuna. Mocksa: 3akoH W IIPaBo,
FOHUTH, 30-31.

Bexsmmes, K.A. (1998). Meowcoynapoonoe nybauunoe npaso. Mocksa: IIpocrekr,
191.

Kysbmenko, O.B. (2011). Aominicmpamueno-npasosuii cmamyc Oidcenyis 6 Ykpaini.
JuinpornierpoBerbk: Hayka i ocBita, 54-55.

KoBamumus, 1. (2001). TIpaBoBuii craryc OikeHIB B YKpaiHi SIK BHJ ITPaBOBOTO
crarycy iHo3eMiB. [Ipago Yipainu, 2, 42.

PocroBmukos, 1.B. (1997). Ilpasa auunocmu 6 Poccuu: ux obecneuenue u 3auuma
opeanamu enympennux den. Bonrorpaa: BFOU MBI Poccun, 54.
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Bonnowac nist Toro, mo6 3poOUTH BUCHOBOK PO AOLUIBHICTh 3piB-
HSIHHSI IPABOBUX CTATyCiB 1HO3EMHHUX TPOMAJISIH Ta O1’KEHIIIB, BBA)KAETh-
Csl TOUIJTBHUM Ta HEOOXIAHUM JIETANbHO PO3IISHYTH Ae(iHIlil MOHAThH
«IHO3EMHHUN TPOMAJSHUH» Ta «ODKEHENb» 1 BUOKPEMHUTH O3HAKH, IO
MpUTaMaHHI iM.

SIKI10 B IMPOKOMY PO3YMIHHI IMOHSATTS 1HO3EMIIS epeaoadae BU3HA-
HHS 1HO3eMIIEM 0COOH, sSIKa HE € TPOMAISTHHHOM JIEP>KaBU 1 € TpoMaIsi-
HUHOM 1HIIOT Jiep>KaBU a0 K HE Ma€e TPOMAJISTHCTBA JKOJHOI JIepXKaBH ',
TO, BIJITIOBITHO /IO BY3bKOTO PO3YMiHHS, IHO3EMIIEM BBAXKAETHCS 0C00a,
sIKa HE € TPOMAJITHUHOM JIep>KaBH MepeOyBaHHS 1 Ma€ JI0OKa3u CBOET Ha-
JI@KHOCTI JI0 TPOMA/ISTHCTBA 1HINOI IepyKaBH>.

3 BUIIIEBKa3aHOTO MOXKHA 3pOOUTH BHUCHOBOK, IIIO MOHSATTS 1HO3EM-
HOTO TPOMAISTHMHA € BUIIUTPHUM 1 HETOTOXKHHUM IOHSTTIO «0coba 0e3
rpoMaasHcTBa». MAKTUYHO TOHSTTA «IHO3EMEIb» OTOTOKHIOETHCS 3
MOHSTTAM «IHO3eMHUH rpomaasHun». 11010 MOHATTS «OKeHelb», TO
HayKOBI, Kl MIATPUMYIOTh 3a3Hau€HY MO3HUIIII0, TAKOXK HE BKa3yHOTh
KOHKPETHO Ha HOTo B3a€EMO3B’SI30K 13 HOHATTAM «1HO3EMELIbY.

Jlis BITYM3HSHOTO 3aKOHOJABYOTO IMIAXOAYy B PO3MEKYBaHHI IMO-
HATh «IHO3EMEIb» Ta «IHO3EMHHI I'pOMasTHUH» XapaKTepHUM Miaxif,
BIJIMOBIAHO JI0 SIKOTO HE POOUTHCS PI3HUII MK IIUMH MOHSTTSMU, BBa-
KAEThCs, 1110 BOHU € ToToXXKHUMU. Tak, 3akoH Ykpainu «lIpo mpaBoBuii
CTaTyC 1HO3eMIIiB Ta 0ci0 0e3 TpOMaJsHCTBA» BU3HAYAE 1HO3EMIIS SIK
oco0y, sika He mepedyBae y TpOMaSHCTBI YKpaiHU 1 € TPOMAaITHUHOM
(migmaHuM) IHIIOT Aep)kaBu a0bo Jeprkas’. 3 1aHOTO BU3HAUYCHHS MOXHA
3pOOUTH BHUCHOBOK, IO 1HO3E€MIIEB] (IHO3€MHOMY TPOMAJITHUHOBI ) IPH-
TaMaHHI TaKi O3HAKU:

— oco0a He € TPOMaITHUHOM YKpaiHu;

— € TpoMaasHUHOM (TIIJTaHUM ) IHIIOT AepKABH.

Came ocranHs o3Haka, Ha nymMKy K. lllykiHoi, € BU3HauanbHOKO NpU
BIZIME)KYBaHHI 1HO3EMIIIB BiJl TpoMajisiH aepkaBu’. BiamosigHo i3 camoi
CYTi MOHATTS TPOMA/ISTHCTBA BUILIUBAE, 110 ITOBHHEH OyTH CTIHKUH (0e3-
TIepepBHUI ) TOJIITUKO-ITPABOBHIA 3B’ 130K 0COOH 3 IEPKABOIO, IO 3HAXO-
JUTH CBif BUSB Y B3aEMHHX IpaBax Ta 000B’s3kax. [Ipu npomy 38’5130k

' Tanenckas, JI.H. (1982). IIpasosoe nonooicenue unocmpanyes ¢ CCCP. Mocksa:

MesxyHapoaHblE OTHOLIEHMS, 7.

ApOy3kun, A.M. (1983). [ocyoapcmeenno-npasoeoii cmamyc UHOCMPAHHBIX
epadicoan 8 coyuanrucmudeckux cmpanax Eeponvi. Mocksa: BHU MBJ] CCCP, 7.
3axomn npo npasosuti cmamyc inozemyie ma ocio 6e3 epomadsHcmsa 2011 (Bepxopna
Pana Ykpainu). Bioomocmi Bepxoenoi Paou Ykpainu, 19-20, 1.

Myxina, K.€. (2000). IIpaBoBuii 3MiCT MOHATTS «iHO3EMEIb» (3aKOHOJABCTBO
VYkpalau Ta MKHapOIHO-TIPaBOBi akTH). [lpasose pecynrosants exonomiku. Kuis:
KHEY, 1, 195.
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MOBHMHEH OyTH CTIKUM SIK y IPOCTOPI, TaK 1 B yaci. CyTHICTb MOJIITUYHO-
IIPABOBOTIO 3B’SI3Ky B 3a3HAYEHOMY BHU3HAYEHHI MOJISATAa€ B TOMY, IO 1H-
nuBia (TpOMaJsTHUH KOHKPETHOI Jiep)KaBW)Oepe ydacTh B YyMpaBIliHHI
CYCHUIBCTBOM Ta JIEP>KaBOI0, AKTUBHO KOPHCTY€ETHCS CBOIMHU IpaBaMHu Ta
J0OPOCOBICHO BUKOHYE 000B’SI3KH, 110 MOKJIAJACHI HA HHOTO 3aKOHOM ',

HesBaxaroun Ha Te 110 3aKOHOJABCTBO YKpaiHM BKa3y€e Ha JIB1 KBaJli-
(bikyro4i 03HaKH MOHSATTS «IHO3EMellb», HOMY IpUTaMaHHi i 1HII, AKi 1H-
JIMB1TyalTi3yloTh HOTO Ta JAI0Th 3MOTY BIIPI3HUTH BiJl IHIIUX CY0 €KTIB.
Tak, 10 HUX MOXHa BIIHECTHU:

— TIANOPSIIKYBaHHS HE TUTbKH PAaBOMOPSIKY KpaiHu nepeOyBaHHs,
aze i 30epeKeHHs mpaB Ta 000B’SA3KIB MO0 ACPkKABU CBOTO TPO-
MaJIsIHCTBA;

— ICHYBaHHS HOPHUIUYHO BPETyIbOBAaHUX MPABOBIIHOCHH 3 III€IO
JIEP’KaBOIO HE3aJICKHO BiJ] MICIISI 3HAXOIKEHHST;

— 3a0e3redeHHs Jep)KaBOI0 BCTAHOBJICHOTO 3aKOHOM TIpaBa Ta 3a-
XHCT K Ha CBOIM TepUTOPIi, TaK 1 3a KOPIIOHOM;

— TIOIIMPEHHS CBOEI BIAaJW HAa TPOMAJISH, HE3BAXKAIOYM HA TE IO
BOHM NepeOyBaloTh 3a MexamH 1i Tepuropii. Lle, Hanpukian, Bu-
ABIISIETHCSL B TOMY, LII0 TPOMAJSHU JaHOI JIep’KaBU, repedyBaro-
4n 3a i1 Mexkamu, HaOyBalOuu CTaTyCy 1HO3EMI[iB, KOPHCTYIOThCS
MIO/I0 JepPKaBH CBOTO TPOMAJSTHCTBA HHU3KOIO ITPaB, HAIPUKIIA[
npaBoM Ha (hOpPMYBaHHS OpraHiB JEPXKABHOI BJIAJH, BiJIOBIIHO
HECYTh HM3KY OOOB’SI3KiB, HalPUKJIa/ MPOXOKEHHS BiHCHKOBOI
CITy’KOH 1 TIOTpUMaHHS 3aKOHIB CBOET JCpKaBH.

BoaHouac BU3HaueHHs TepMiHa «O1KEHEIbY SIK 0COOH, sIKa HE € TPO-
MaJISHUHOM YKpaiHM 1 BHACHIJOK OOIPYHTOBAaHUX MOOOIOBAaHb CTaTH
JKEPTBOIO TIEpeCIiIyBaHb 3a O3HAKaMH pacH, BipOCIOBIJIAaHHS, Halli-
OHAJBHOCTI, TpOMaIsTHCTBA (T AHCTBA), HAJIEKHOCTI JIO MEBHOI CO-
[iasibHOI rpynu a0o MOJITHYHUX IMEPEKOHaHb NepedyBae 3a MexaMu
KpaiHU CBOET IPOMAISTHCHKOI HAJIC)KHOCTI Ta HE MOXE KOPHCTYBaTHCS
3aXHCTOM IIi€] KpaiHu a0 He Oakae KOPUCTYBATUCS 1M 3aXHCTOM YHa-
CITIJIOK TaKuX MOOOIOBaHb 200, HE MY TPOMAJITHCTBA (ITiJIaHCTBA) 1
nepeOyBaroyH 3a MeKaMH KpaiHU CBOTO MOTEPETHBOTO MOCTIHHOTO TPO-
KMBaHHS, HE MOJKE UM HE Oakae TIOBEPHYTHUCS 10 Hel BHACIIIOK 3a3Ha-
YCHHUX MOOOIOBaHb?, JO3BOJAE BUAUIMTH TaKi O3HAKH, IO XapaKTepHI
BUKITIOYHO JIJISL ITi€T KaTeropii cy0’ €KTiB:

— 3HaXOIDKCHHS 11032 KPaiHOO MOXO/KEHHS (TpOMaIsTHCTBA a0o T10-

MEePETHHOTO MOCTIMHOTO MICIIS POXKUBAHHS );

! Baiimyparos, M.A. (2000). Meoxcoynapoonoe npaso. Xapwko: «Omucceii», 388.
2 3axon npo Gisxcenyis ma ocio, ski nompedyionms 000amKo8020 abo MUMUACOBO20
saxucmy 2011 (BepxoBHa Pana Ykpaiun). Ogiyitinuu éicnux Yxpainu, 59, 1.
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— ICHYIOTb JOCTaTHbO OOIPYHTOBaHI HOOOIOBAHHS MEPECiTyBaHHS;

— O3HAaKM MepeciifyBaHHA: paca, BIPOCIOBIIAHHS, IPOMAJTHCTBO
(HaLlOHANBHICTh), HAJIEKHICTH /10 MEBHOI COLIAJbHOI IpyHH Ta
MOJIITUYHI TEPEKOHAHHS;

— BIICYTHICTb 3aXUCTY KpaiHU MOXO/KEHHS;

— mnorpebda B 3aXUCTI.

Otxe, AKIO KBATI(PIKYIOUOK O3HAKOI IS TIOHATTS «iHO3EMHHUU
IPOMAJISIHUHY» € HAasBHICTh Y HHOI'O 1HO3EMHOTO I'POMaJISIHCTBA, TO IIO-
HATTA «O1KEHEIb) y3arallli He BKJIIoJae I1i€l o3Haku. J[o TOro »x Ko
TBEPIDKEHHS PO (PaKTHYHY HAsIBHICTH B 1HO3€MHOTO TPOMA/ITHUHA TPO-
Ma/ISSHCTBA € CIPaBeUIMBUM IIOJI0 1HO3EMHUX IPOMAJISIH, TO TPO CTiHl-
KM 3B’5130K HE MOXKHA CTBEP/KYBATH, PO3IIISAAAI0YM TOHATTS O1’KEHIIIB,
OCKIJIbKM BOHHM, TMOKHJIAI0OUM TEPEHU KpaiHU CBOET IPOMAJSIHCHKOI Ha-
JIEKHOCTI, (PAKTHYHO PO3PUBAIOTH TaKWH 3B’S30K i3 Het0. ToOTO OixeHIi
HEe B 3M031 KOPUCTYBaTHCS 3aXMCTOM KpaiHH, IPOMAJsIHAMU SIKOi BOHH
€, OCKUTBKH JIep)KaBa HE MOXE 3a0e3IeYUTH JOTPUMaHHS OCHOBHUX
npaB Ta cBOOOJ CBOTO TPOMAIIHUHA, 110 1 3MYCHJIO HOTO 11 MOKUHYTH.
I3 miei cuTyarii BUILIMBAE, 110, HE3BAXKAIOYM HAa TPUBAIOYHI 3B 30K
(me-rope) Mk ODKEHIIEM Ta MOTO JeprKaBoio, (haKTHUHI BITHOCUHHU MIXK
HUMH IPUTTMHEH] 200 MPU3YTUHEHI i O1KEHEeIb He KOPUCTY€ETHCS MPaBO-
BHUM 3aXHCTOM CBOE€1 JiepxkaBu (Z1e-hakro).

I3 CyTi NOHATTS «IHO3€MHUI I'POMAJISIHUHY BUILIUBAE, 1110 BiH, Iepe-
OyBarour Ha TepUTOPii YKpaiHu, MOBUHEH MIANOPSIIKOBYBAaTHCS HE TLIb-
KM YKpPalHCbKOMY 3aKOHOJABCTBY, a I 3aKOHOAABCTBY KpaiHU CBOEI IPo-
Ma/IIHCBKOI HaJIeKHOCTI. Takuii cTaH peueil € HeCyMICHUM 13 IPaBOBUM
cTarycoM ODKEHIIs, KOJU BlH ()aKTUYHO BXKE HE € TPOMAJTHUHOM CBOET
JIepKaBU 1 HE OTPUMYE BiJ JepKaBU CBOET TPOMAISTHCHKOI HAJIGKHOCTI
(hakTUYHOTO MPABOBOTO 3axUCTy. Ha BiqMiHy BiJ 1HO3€MHHX IPOMaJIsH,
ODKEHIII He KOPUCTYIOTHCS JUIUIOMATHYHUM 3aXHMCTOM CBO€T JIepKaBU
1 He MOB’s3aHi 3 HEK OyIb-IKUMHU 3000B’s3aHHIMH, X049a (HOPMaTBHO
MOXKYTb BBaKAaTUCA 11 TPOMaJTHAMH.

Jlesiki HayKOBIIi MPOTIOHYIOTh BIIIMTH BiJl 3aKOHOJIABYOTO BU3HAUCH-
HS TIOHSTTS «O1KEHEIbY Ta BU3HATH ODKEHIEM «iHO3eMIs (200 ocoly
6e3 TpoMa/IIHCTBA), IKUW BHACHTIIOK OOIPYHTOBAaHUX MOOOIOBAaHb CTa-
TH ’K€PTBOIO NIEPECIIilyBaHHS 32 03HAKaMH PacH, HalllOHAJIbHOI HaJeX-
HOCTI, CTaBJICHHSI 710 petirii abo rpoMajsiHCTBA, HAJIKHOCTI /10 TIEBHOT
COLiabHOI TPYyNU a00 MOJITHYHUX NMEPEKOHAaHb 3MYIIEHUH MOKUHYTH
(3aJTUIITUTH ) TEPUTOPIIO IepKaBU, TPOMAITHUHOM SKO1 BiH € (a00 Ha Te-
pUTOPIT AKOI BiH MOCTIHHO MPOXKUBAE), 1 HE MOXKe abo He Oaykae Kopuc-
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TYBAaTUCS 3aXMCTOM IIi€] IepyKaBH BHACIIIOK 3a3HAYECHHUX TOOOOBAHBY .
3a3HavyeHe BU3HAYCHHS, HA HAIIy MKy, HE BIJIOBIA€ HI 3aKOHOJAB-
CTBY YKpaiHH, aH1 KOHBEHIITHOMY BU3HAYCHHIO O1’KEHIIIB, OCKIJIbKU Ha-
YKOBIII TIPSIMO 3a3HAYarOTh, 1110 O1KEHEIb — 1€ 1Ho3eMellb a00 ocoba 0e3
rpomMaisiHCTBA. TakMM YWHOM MPSMO 3a3HAYAETHCS 3aJICKHICTh BU3HA-
4yeHHs ODKEHII BijJl HAsBHOCTI (BIJICYTHOCTI) TpOMaITHCTBA. BomHowac
3akon Ykpainu «IIpo OikeHIIB Ta 0ci0, siKi TOTPEeOyIOTh JOAATKOBOTO
a00 TUMYAacOBOTO 3aXMCTYy» aKIIEHTYE YBary Ha TOMY, IO ODKEHIIEM €
oco0a, 110 He € TpoMaJITHUHOM YKpainu?, a KoHBeHiis npo craryc 0i-
JKCHIIIB y3arajii y3araJbHIoe, o ObkeHIieM € ocoda’. TooTo B 000X BU-
IICBKa3aHUX HOPMAaTHBHUX aKTaX OCHOBHA yBara 3BEpTaEThCS Ha Te, 10
e ¢izuyHa oco0a, sKii 3arpoxye HeOe3mneka, He3aleKHO Bif TOTO, Yu
€ BOHA TPOMAJITHUHOM TI€BHOI JIep)KaBU 4M Hi. ToMy, Ha HAIly JYMKY,
BU3HAYCHHSI, 110 MOJaIl HAyKOBIli, HE BIANOBia€ YHHHOMY BITUH3HS-
HOMY 3aKOHOJ/IaBCTBY Ta M Cy4aCHUM PeatisiM, KOJIH 3aXUCT 0COOU CTIps-
MOBaHUI Oe3mocepeHbO Ha Cy0’€KTa sSIK Ha OCOOUCTICTb, @ HE K Ha
rpoMa/isHHHA 1HO3€MHOI JepkaBu. BBaxaemo, 1110 HasBHICTh B 0COOU
MEBHOTO TPOMAJSHCTBA B3arajl HE € TUM MEPIIOUEProBUM (HaKTOPOM,
3a IKUM HEOOX1THO BIIPI3HATH O1KEHITIB BiJl iHIINX cy0’ekTiB. OCHOBHA
O3HaKa, 3a KO0 BIAPI3HAIOTH OKEHIIS, — 1€ HassBHICTh OOIPYHTOBAHUX
1000I0OBaHb YHACIIIOK KOHKPETHO BU3HAYCHUX IMPUIHH, a TIOHATTS TPO-
MaJISTHCTBA MOKe OyTH JJOJATKOBUM (1 aX HisIK HE 000B’I3KOBUM, 0O TI0-
HATTS «OKEHEIb» BKJIIOYAE 1 0¢10 6e3 rpoMajisiHCcTBa) hakTOpoM (JI0Ka-
Hebe3mneKa.

OTxe, MOPIBHABIIM 3aKOHOAABYO 3aKPIIUICHI BU3HAYCHHS «iHO3e-
MeIIb» Ta «O1KEHEIb)», pPOOMMO BUCHOBOK, 110 30iT 03HAK MPOCTEKYETh-
Csl TUIBKM LIOZI0 TOTO, LIO 1€ 0COOHU, SIKI HE € TpOMajsHaMH YKpaiHH.
VaBaseThCs, 1110 BU3HAYEHHS, 3a3HaueHe B 3akoH1 Ykpainu «IIpo mpaso-
BUIi cTaryc iHO3eMIIB Ta 0ci0b 0e3 rpoMasTHCTBa», HACTIIBKYU IIUPOKE,
110 HE J1a€ )KOMHOI KBaTihiKaliifHOT 03HaKH, II00 BiIPI3HUTH 1HO3EMHHX
rpoMa/isiH (y po3yMiHHI 0Ci0, sIKi JOOPOBIIBHO MOKHUIAIOTH KpaiHy CBOTO
IPOMAISTHCTBA) B/l IHIIIUX CyO’€KTIB, HANIPUKJIa/] O1’KEHIIIB.

! Tumuenko, JI.JI., Tumuenko, JILA. (2004). Mescoynapoonoe npaso: Ocnognvie om-
pacau, uncmumymsi, Hopmel. Vpnens: Hanmonansaas akanemust [HC Yikpannsr, 85.

2 3akon npo 6Gixcenyis ma ocio, aki nompebyioms 000amMK08020 ab0 MUMUACOBO20
saxucmy 2011 (BepxoBHa Pana Ykpaiau). Oghiyitinuii eicnux Ykpainu, 59, 1.

3 KouBeHi1ist po craryc GixeHiis (yxsanena 28 nunss 1951 poky) OOH. Ogiyitinuii
caum Bepxosnoi Paou Yxpainu. <http://zakon2.rada.gov.ua/laws/show/ 995 011>
(2014, Bepecens 20).

* 3akon npo npasosuii cmamyc inozemyie ma ocio ez epomaoancmea 2011 (BepxosHa
Pana Ykpaian). Bioomocmi Bepxosnoi Paou Ykpainu, 19-20, 1.
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Ha namry nyMKy, MOHSTTS «iHO3EMEIb», «IHO3EMHHMI IPOMAJSTHIH)
Ta «ocoba 6e3 TPOMATHCTBA» € PI3SHUMU MOHATTIMH. SIKIIO 1HO3eMHMIA
IPOMaJIIHUH — 11 0c00a, fKa Ma€e IPOMAaJSHCTBO (IIJAAHCTBO)HIIO
JepKaBy, a ocoba 6e3 rpoMajTHCTBA (anmaTpuy) — e 0coda, sika He Mae
I'POMAJISIHCTBA JAaHOI JIep’KaBU 1 HE Ma€ IOPUIMYHO 3HAYMMMX JO0Ka3iB
HaJICXKHOCTI JI0 TPOMAaJISTHCTBA 1HIIOT JIep>KaBH, TO 1HO3EMEIlb — II€ 0CO-
0a, sika HE € TPOMAITHIUHOM JaHOI JepXKaBH, Ma€ TPOMAJITHCTBO 1HIIO]
a0o 1HIIMX JAepkaB abo X He Ma€ rPOMAJSTHCTBA 1HILOT IepKABH.

OTxe, MM BBaXaeMO, IO MOHATTS «IHO3EMEllb» MOBUHHO BKJIIOYA-
TH TakKl Kareropii cy0’€KTiB aJMiHICTPAaTUBHOTO IpaBa, SIK 1HO3EMHHM
IpOMaJsIHUH, 0coba 6e3 rpomMaasHcTBa Ta ObKeHelb. BianosigHo pos-
MeE)XyBaHHS IPAaBOBOIO CTAaHOBUINA 3a3HAYCHUX CYO’€KTIB € IOPUIUUHO
OOTPYHTOBaHUM.

HeoOxigHo 3ayBakuTH, II0 B MPAaBOBOMY CTaTyCi BHIIE3a3HAYCHHUX
oci0 € Oararo cmiibHOTO, ane € i po30ixkHOCTI. [IpaBoBe cTaHoBHIIE
1HO3eMHOTO TpOMaJsTHUHA B Oy/Ib-sKid KpaiHi CKIAAa€ThCs TPUHANMHI
3 JIBOX €JIEMEHTIB: IPABOBOTO CTATyCy rPOMaJTHIHA CBOET KpaiHH 1 mpa-
BOBOT'O CTaTyCy BJIaCHE iHO3eMIs. [ poMasiHi 1HO3EMHHX JIepXKaB Iij-
MOPSIKOBYIOTHCSI HE TITBKU MPABOMOPAIKY KpaiHu nepeOyBaHHS, aie
1 30epiraroTh mpaBa Ta 00OB’S3KU IIO/I0 KpaiHW CBOTO TPOMAJISTHCTRBA.
[HO3eMHMIT TpOMaJiHUH, KU nepeOyBae 3a MeKaMu JIep>KaBU IpoMa-
JSTHCHKOI HAJIEXKHOCTI, 30epirae 3 HEK IOPUAUYHUN 3B’ SI30K, MIIIOPSI-
KOBYETBCA 11 3aKOHAM Ta KOPUCTYEThCS i1 3aXUCTOM. Take TBEpIKEHHS
BUILJIMBAE 13 CaMOi CyTi MOHATTS IPOMAJSHCTBA, IO SKpa3 1 mnependa-
Yyae CTIHKUN HEPO3pMBHUU 3B’SI30K JIIOAMHU 3 jaepkaBoro. Illomo ocibd
0e3 rpoMaJITHCTBA, TO BOHU MalOTh MPABOBU 3B 430K 13 JIep>KaBolo, Ha
TepuTOpii sIKO1 BOHU mepeOyBaroTh. Ll neprkaBa MOBHICTIO BU3HAYAE 1X
MpaBOBUI craryc. [HIMMMM cOBaMU, MPAaBOBUN CTATyC anaTpuaiB BU-
3HAYA€THCS 3aKOHAMH JIEP)KaBU JAOMIIIIIIIIO (TPOKUBAHHS). SIKIIO 0CO-
0a 0e3 rpoMasTHCTBA MEPEKIKAE )KUTH B 1HITY JEprKaBy, il MpaBOBUI
3B’SI30K 13 TIOTIEPEIHBOIO JIEP’KaBOI0 AaBTOMATUYHO MTPUITMHSIETHCS 1 CKIa-
JIA€THCSI HOBHM 3B’ SI30K 3 AeprkaBoro ii pakTuyHoro nepedysanHs. LLomo
ODKEeHIIs, TO WOro mepeiza A0 1HIIOI ep:KaBU He MPHUMHHSIE B3a€MHHUX
3000B’s13aHb JEpKaBH, 10 Hajana 0coll CTaTycy ODKEHIl, Ta CaMoro
Oikents. Lle me pa3 g03BONSIE MiATBEPIUTH BUCHOBOK MPO HEOIHAKO-
BICTh BHILEBKA3aHUX MOHSATh.

OT1xe, MpaBOBU CTaTyc ODKEHIIB BIIMIHHHMHA BiJl CTaTyCy 1HO3EM-
HUX rpoMajsH. bikeHIl, Ha BIAMIHY BiJl 1HO3€MHHUX T'POMAJsiH, HE KO-
PUCTYIOTBCS AUIUIOMATHYHUM 3aXUCTOM, @ iX MPaBOBE CTAHOBHILE M€
MeBHI 0COOIMBOCTI, AKi JO3BOJSIOTH BIJOKPEMUTH iX B OKpPEMY IpyIy
31 cBOiM crneuudiuHUM MpaBOBUM cTarycoM. [Ho3zemii Ta ocobu 0e3
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IPOMAJSTHCTBA — LIyKadl OPUTYIIKY B YKpaiHi BiIOKPEMITIOIOThCS 13 ce-
PENOBHINA MITPaHTIB NUIIXOM OQIMIMHOTO HAOYTTS CTATycy ODKEHIIIB
4yepe3 BCTAHOBIIEHY 3aKOHOM TIPOIeIypy. Y JaHOMY pa3i WAeTbCs Mmpo
NPaBOBH cTaTyc OKEHIIB K 0COONMBUII BU MPABOBOTO CTATyCy 1HO-
3eMIIiB Ta 0Ci0 06€3 rPOMaTHCTBA, OCKIJIBKH MPABOBHM CTATyC ODKEHIIS
JICI0 BiJPI3HAETHCS BiJl MPABOBOTO CTATyCy, IO 3a3BHYAll HATA€THCS
OyIb-sIKOMY 1HO3E€MIICB1 Y 0c001 6€3 rpoOMaITHCTBA, KOTP1 Ha 3aKOHHUX
mificTaBax nepeOyBaroTh Ha TEPUTOPIT YKpaiHH.

TakuM 4MHOM, aIMiHICTPaTUBHO-NIPABOBUI cTaTyc ODKEHLIB Oararo
B UOMY CXO)KHMH 31 CTaTyCOM 1HO3€MHUX T'POMAJIsiH, OJJTHAK BIH Ma€ LTy
HU3KY BIIMIHHMX OCOOJMBOCTEH, sIKI HE JO3BOJIAIOTH TOBOPUTH IPO iX
imeHTUuHICTh. [lepenycim OiKeHIll, Ha BIAMIHY BiJ 3BUYAHUX 1HO3EM-
I[iB, HE KOPHCTYIOTHCS 3aXHUCTOM JIEP)KaBU TPOMATHCHKOT HAJIEKHOCTI
il He TOB’sA3aH1 3 HEI OyIb-SIKUMHU 3000B’S3aHHAMHU, X0ua (HOpMaIbHO
1 BBO)XArOThCs il rpoManssHamu (miaganumu). Jlo Toro >k OikeHIll, Bij-
MOBIIHO JI0 HOPM MIXHApPOJIHOTO TpaBa, HE MiUISTaloTh BUIAYl Tii
Jep>KaBi, B sIKii BOHM MOXXYTh OyTH MiAJaHi MepeciiayBaHHIO, 1HAKIIIe
BTPAYaEThCS CEHC CaMOTO TIpaBa MPUTYJIKY. He BUmaakoBo 3akoH mpo 0i-
JKEHIIIB 3aKPIILIIOE, 10 ODKEHEIh 4 0c00a, sika moTpedye 101aTKOBOTO
3axucTy a0 sIKii HaJaHO TMMYACOBHUM 3aXUCT, HE MOXKEe OyTH BHCJIaHA
a00 IPUMYCOBO MTOBEPHYTA JI0 KpaiHH, Je TX KHUTTIO a00 cBOOO/I 3arpo-
Kye HeOe3leKa 3a O3HaKaMH pacH, BIPOCMOBIAAHHS, HAI[IOHAIBHOCTI,
rpoMajsHcTBa (TAAHCTBA), HAJIGKHOCTI J0 MEBHOI COIaIbHOT TPYIIH
a00 MOJITUYHUX MEPEKOHAHB, @ TAKOXK 3 IHIIMX IPUYHUH, 1110 BU3HAIOTHCA
MDKHApPOJHUMHU JIOTOBOPAMH Y MIKHAPOJAHMMH OpraHi3aiisiMu, ydac-
HUKaMU SKUX € YKpaiHa, sk Taki, 0 He MOXXYTh OyTH MOBEPHYTI 10
KpaiH MOXO/DKEHHS'.

BoaHouac OiKeHII KOPUCTYIOTHCS JOAATKOBUMHM, TOPIBHSHO 3 1HO-
36MHHMH TPOMAJITHAMHU, [IPaBaMHU, IO CYTTEBO PO3IIMPIOE 0OCAT iXHIX
mpaB Ta cBO0O (HampHKIIaI, MPaBo 0Ci0, IKUM HaJIaHO CTaTyC OIKEHIIS
B YKpaiHi, Ha 3700y TTsI BUIIOi OCBITH HapiBHI 3 TpOMaiTHaMU YKpaiHu?).
Bce 11e 103BosIsI€ NIHTH BUCHOBKY, 1110 JaHA KaTeropis cyo’ €KTiB aaMiHi-
CTPAaTUBHUX MPABOBIAHOCHH HaJllIeHA CHEIlaJIbHUM aJMiHICTPaTUBHO-
MPaBOBUM CTaTyCOM.

BiamoBingHO, Ha Hamly TyMmKy, IPaBOBE CTAHOBHUIIE OKEHIIIB HEOO-
X1IHO pO3IVISAATH Y B3a€MO3B 3Ky 3 MIPaBOBUM CTaTyCOM BJIacHE Ipo-
MaJsiH JIep’KaBH, 110 HaJalla MPUTYIOK, OCKUIBKH HAIUICHHS 1X TaKUM

' 3axon npo 6ixcenyie ma oci6, ki nompedyoms 000amK08020 ab0 MUMUACOBO20
saxucmy 2011 (BepxoBHa Pana Ykpaian). Oghiyitinuii gicnux Ykpainu, 59, 3.

2 3axon npo suwgy ocsimy 2014 (Bepxosua Pama Yipaiun). Oghiyiiinuii ¢icnux Yrpainu,
63, 4.
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MIPaBOBHM CTaTyCOM, IO i 1HO3EMHHX TPOMAJISTH, HE MOXKE TapaHTyBaTH
im 3a0e3meueHHs OCHOBHHX IpaB Ta cBOOOA. BCcTaHOBICHHS TPaBOBOTO
cTaTycy ODLKEHIIIB IIOBUHHO BPAaXOBYBaTH ix crienudiyHe CTAaHOBHUIIE 1
IPYHTYBaTHUCS HE TUIbKU HA MPUHLMUIAX, 10 3aKPIIJICH] BITUU3HSIHUM
3aKOHOJABCTBOM, a W Ha MIKHAPOIHUX MPUHIUNAX, IO CIPABISIOTH
BIUIMB Ha ()OpMYBaHHs IPABOBOTO cTarycy OibkeHIiB. [Ipu pomy 3a3Ha-
YeH1 MPUHIUIKA TOBUHHI OYyTH Y B3a€MO3B’SI3KY, OCKUIBKH BITYM3HSHE
3aKOHOJIABCTBO HE 3aBXJIM BCTHTa€ 3a MPOTPECHBHUMU 1/IeIMU MiKHA-
POAHUX HOPM, IO OULTBII MIBUJIKO Ta €()EKTUBHO pearyroTh Ha 3MiHU B
Cy4acCHOMY CBITI H, SIK HACJIJIOK, 3aKPIILTFOIOTHCS B HOpMax, IO 3JIiii-
CHIOIOTH TIPABOBHI 3aXUCT O1KEHIIIB.
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CODIFICATION AS A FORM
OF AGRARIAN LEGISLATION
IMPROVEMENT

The scientific paper covers the topical issues of agrarian legislation
improvement provided in the form of agrarian legislation codification. It is
supposed that codification is the most efficient form of agrarian legislation
improvement. The basic concepts of agrarian legislation codification are
analyzed and generalized. Pros and cons of agrarian legislation codification
through adopting the Agrarian Code of Ukraine are examined. It is grounded
that the agrarian legislation codification should be realized through adopting
of the Agrarian Code of Ukraine. Basic attention is paid to the issues of the
future Agrarian Code of Ukraine structure and content. The special part of
the future Agrarian Code of Ukraine should contain the rules of law which
concern the issues of food security and rural areas social development.

Formulation of the problem. Analysis of legal acts of the agrarian
legislation suggests about its significant amount. However, current
agrarian legislation has little effect, that, as V. Semchik points,
determined by (1)the crisis in the Ukrainian economy; (2)the lack of
efficiency of the laws that regulate the relations in the sectors of the
economy; (3)the imperfection of state economic management in the
country'; (4)the declarative and financial insecurity of legal regulations;
(5) the existence of collisions, the inconsistency, instability and frequent
changes and additions to agrarian legislation; (6)the development of
projects of agrarian laws without the participation of lawyers and others.
Constituent elements of the efficiency of agrarian laws are: state support
of agricultural products, the stability of legal norms fixed in the laws, a
timely response to the ineffectiveness of the laws, constitutionality, the
absence of overlaps and gaps in the law, citizens’ awareness about the
laws, and the mechanism of the law implementation®.

We should also agree with those scholars who point on such direction
to improve the efficiency of the agrarian legislation of Ukraine, as
its analysis and critical evaluation; abolition of legal acts that do not

I Cemunk, B.I. (pem.)Ta iH. (1998). Aepapne 3axonooascmeo Ykpainu: npobremu

epexmuenocmi. Kuis: [HcTUTyT neprkas i nmpasa im. B.M. Kopenpkoro, 10.
Cemunk, B.. (2006). daktopum BIUIMBY Ha piBeHb E€(QEKTUBHOCTI arpapHOro
3aKOHO/IABCTBA YKpaiHW. [Ipobnemu 60OCKOHANEHHS 3eMENIbHO20 MA A2pPApHO2O
3axkonooascmea Yxpainu: nepcnekmusu 6 XXI cm., 4.

Cemunk, B.1. (2012). Hasuarouucs, nasuaro... Bubpani npayi. /o 85 piuus. Kuis:
CnpunTt-Cepgic, 505.
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correlate changed social relations; legislative strengthening of the
legal status of new subjects of agrarian economies; systematization of
the agrarian legislation through the development and adoption of the
Agrarian Code of Ukraine'; adaptation of Ukrainian agrarian legislation
to the EU legislation®.

The most profound form of systematization of agrarian legislation
is its codification, because “... it allows to bring all norms of a branch
in a coherent system, to factor out general provisions and to form
a general part, to reconcile all specific norms with the most common
norms principal to this branch of law*”. According to the opinion of S.
Alekseev, codification of legislation - the ordering of legal norms in the
process of law-making, when preexisting laws and other normative legal
acts are cancelled, legal norms are processed and introduced into a single
coherent system, and when a single, consolidated, legally and logically
solid agreed normative act —a Code is given, which expresses the content
and legal specifics of a structurally separate division of a legal system®.

Currently, there is no a complete unity in the positions of the
representatives of the agrarian legal science about codification as the
most promising form of improvement of the agrarian legislation.

The assessment of the literary background. The problems of
improvement and, in particular, codification of the agrarian legislation
are analyzed in the works of the following representatives of the agrarian
legal science: N. Bagay, B. Voronin, L. Dembo, V. Yermolenko, T.
Kovalenko, M. Kozyr, T. Kurman, V. Nosik, V. Semchik, A. Stativka, N.
Titova, V. Urkevich, V. Yanchuk.

The purpose of this article is to clarify, to analyze and to generalize
the existing opinions about the improvement of the agrarian legislation
in the form of codification of the agrarian legislation.

The statement of the main material of the study. In an aspect of the
agrarian legislation its codification is the highest form of systematization,
which consists in a substantial changing of the acts of agrarian legislation

Hocik, B.B. (2006). ITpobnemn komudikaiii arpapHOro 3akOHOIABCTBA YKpaiHH.
Ilpodnemu 600CKOHANEHHS 3eMENbHO20 MA ACPAPHO20 3AKOHOO0A6CMEd YKpainu:
nepcnexkmusu 6 XXI cm. bina Llepksa: binornepkiBcbKuil Iep>KaBHUHN arpapHUi yH-T,
18-19.

Cemunk, B.I. (pem.)Tta iH. (2003). Opeanizayivino-npasosi numanus acpapHoi
pepopwu ¢ Yrpaini. Kuis: InctutyT nepasu i npasa im. B.M. Kopenskoro HAH
VYkpainn, 261.

SxoBnes, B.®. (1975). Orpacnesas nuddepeHnnanys 1 MeXoTpacieBas HHTETPALHsT
KaK OCHOBBI CHCTEMBI 3aKOHOJATENBCTBA. [Ipagosedenue, 7, 23.

Axnexcees, C.C. (1999). Ilpaso: azbyxka-meopus-punocoghusa: Onvim KOMNIEKCHO2O
uccneoosanusi. Mocksa: Craryr, 96.
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and combining them into a single legal act'. However, the views of the
scholars on this process differ.

Thus, G. Bystrov? in former times spoke for the adoption of the
Fundamentals of agrarian (agricultural)legislation. N. Titova also
spoke pro the adoption of the Fundamentals of the land and agrarian
legislation of Ukraine; she was convinced that in this basic legal act,
together with the principle of the priority of agricultural land should be
fixed priority of the legal status of the peasant to the land. This status, as
she outlined, should be disclosed by supplying of special constitutional
rights “... of peasants as citizens of Ukraine on free development of his
personality, education, freedom of association in political parties and
public organizations, labor, leisure, social protection, health, medical
care and medical insurance, etc... ‘. The Fundamentals could become
a basic legal act that would fix the principle of land and agrarian order,
common features of agricultural land tenure and agricultural labor in
all organizational and legal structures of the agro-industrial complex of
Ukraine; special basic rights and duties of the subjects of these structures,
which could be specified in the special laws on these structures®.

In addition, N. Bagay marks that the codification of the agrarian
legislation in the form of Fundamentals reflects its principal features,
such as its comprehensive, integrated and specialized nature. Norms of
this codification act could regulate not single social relations but their
large complex - agrarian relations. Therefore, on N. Bagay’s opinion,
the Fundamentals should identify the main, general provisions of the
legal regulation of social relations in the agricultural sector of economy,
playing the role of an agrarian Constitution®.

The opponents of the adoption of such Fundamentals assert that,
considering the absence of the federal order in the country, as well as
the need for a single act of codification, such a act of regulation, as the
Fundamentals is not required. Instead of it the main complex codification

! Kosasenko, T.O. (2005). CucremaTu3aliist arpapHOro 3akoHoaBcTBa Ykpainu. Cman

ma nepcnekmusu po3sumky azpaphoeo npasa. Kuis: Marictp, 86.

Brictpos, I'E. (1985). Hcmounuku cogemckozo cenbCKOX035UCMBEHHO20 Npasd.
Mocksa: U3a-so MI'Y, 157-162.

TurtoBa, H.I. (2006). Heimknamani mpoOieMu MiIBHUILEHHS MPAaBOBOTO CTaTyCy
censHCTBA YKpaiHu. [IpoOiemu 60OCKOHANEHHA 3eMeNbHO20 Md  A2papHO20
saxkonodascmea Ykpainu: nepcnexmueu ¢ XXI cm. bina Lepksa: binonepkis. nepix.
arpap. yH-T, 9.

TuroBa, H.I. (pem.)ta iH. (2005). 3emui cintbcokoeocnodapcvkoco NpusHaweHHs:
npasa epomadsan Yxpainu. JIsBiB: ITIAIC, 271.

Barait, H.O. (2002). Pozéumox nayku acpapnoeco npasa Yxpainu. JIeiB, 99—100.
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act, which will regulate agrarian relations' should become the Agrarian
Code of Ukraine. This position was widely supported by modern
lawyers. Its advocates are V. Yanchuk, V. Semchik, A. Stativka, V.
Nosik, V. Yermolenko, V. Urkevich, T. Kovalenko and other researchers.
Similar thoughts about the need for adoption of the Agrarian Code are
expressed by the scientists from Russian Federation?. There are similar
codes in foreign countries also. Thus, the Agrarian Code of France,
among other things determines the status of agricultural cooperatives,
the norms on regime of agricultural labor, lending of agricultural works,
etc’. Agrarian Codes also exists in some countries of Latin American
(Mexico, Uruguay)*.

A unified position about the structure of the future Agrarian Code
is not developed yet. Thus, N. Titova and A. Natsyuk recommend to
focus on such aspects of this codification act as: general provisions
and principles of agrarian policy of Ukraine; the right for land use, free
economic activity, contractual, financial and credit relations; the state
protection of the rights of peasants and their organizational structures;
foreign trade and other relations of the subjects of agrarian activity’. A.
Stativka proposes to fix in it first of all provisions on the peculiarities of
agrarian relations, equality of all forms of ownership and organizational
forms, methods of management, etc®. V. Urkevich believes that the code
should to direct its regulatory effect primarily on the domestic private
agrarian relations. However, it should fix the peculiarities of the legal
regulation of external, private and public legal relations’. As A. Zemko
pointed out, the fixation in the Agrarian Code of norms which would

! Sduuyk, B.3. (pex.)ta in. (2000). Aepapne npaso Vrpainu. Kuis: HOpinkom Intep,

58-59.

Boponun, B.A. (2000). Cmanosnenue acpapno-npasogoil HAyKU U aKmydibHble

npobnemsl ee pazsumus. Yda, 142; Kossipp, M.W. (2004). HoBoe B mpaBOoBOM

[IOJIO)KEHUM  CEJIbCKOXO3SIICTBEHHBIX  TOBapompousBoaurenet  Poccun  Ha

COBPEMEHHOM JTare. Akmyanvhsie npobiemvl azpapHozo npasa Poccuu: meopus

u npaxmuka. Mocksa: IlpaBo u rocymapctBo, 49; 3entokoBa, O.B. (2005).

OO1iereopeTHYeCcKHe acreKThl (POPMUPOBAHHS 3aKOHO/IATEIBCTBA, PErYIUPYIOIIETO

arpapHble oTHomeHus. Cman ma nepcnexkmugu po3eumky azpaphoco npasa. Kuis:

Marictp, 73.

3 lem6o, JLU. (1962). Ouepxu cospemenno2o azpapHo2o 3aKOHOOAMENbCMEd
xkanumanucmuuecxkux cmpan. Mocksa: l'ocropusaar, 33-36, 135, 136, 204.

4 Snuyk, B.3. (pen.) ta in. (2000). Aepapre npaso Yrpainu. Kuis: FOpinkom Iutep, 42.

5 Turosa, H.I., Hamox, A.A. (2001). JIo MOHATTSA Ta XapaKTEPUCTHKU arpapHoro
3aKOHOJABCTBa YKpainu /lepoicasa i npaso, 11, 397.

¢ CrariBka, A.M. (2001). IIpo arpapHe 3aKOHOIABCTBO YKpaiHH i MPOOIEMH HOTO
YAOCKOHAJIEHHS B Cy9aCHUX YMOBaX. [lionpuemnuymeo, 2ocnodapcmeo i npaso, 7, 9.

7 ¥Ypkesuy, B.1O. (2007). Aepapni npasosionocunu ¢ Ykpaini. Xapkis, 310.
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establish legal requirements for the quality and safety of agricultural
products is a basic factor of competitiveness of agricultural production.
Herewith it is appropriate to secure the decisive role of the state in
the execution of the functions of control over the quality and safety
of agricultural products. The researcher continues that it is necessary
to reflect in the Agrarian Code the characteristics of modern agrarian
social relations, equality of all forms of ownership, organizational and
legal forms and methods of management, to determine the legal status
of subjects of agrarian business, the peculiarities of various kinds of
agrarian production and economic activity, to regulate the labor relations
of employees, to determine the guarantees of their social protection, etc'.

In former times, the structure of the Agrarian Code was developed by
V. Yanchuk, who offered to include to it following provisions: the pre-
amble, the legal regime of property in the agricultural sector, the subjects
of agrarian business, production and business activities, agricultural rent,
agricultural contracts, quality and safety of products, raw materials and
food, agricultural employees and their protection, the state and Ukrai-
nian agricultural entrepreneurs, responsibility for violation of agrarian
legislation, the final clauses?.

According to modern views on the construction of the codified act,
V. Urkevich states it should be next. Normative material of the Code
should be divided into general and special parts. The first part should in-
clude the following sections: general provisions ( the definition of agrar-
ian relations, the definition of the jurisdiction of the Code, its correlation
with other legal acts), a public-law regulation of agriculture (state agrar-
ian policy and its principles, the system of bodies of state regulation of
agrarian relations, its competence and powers, forms and methods of
state regulation of agrarian relations), the general principles of the legal
status of the subjects of agrarian law (agricultural enterprises and indi-
viduals involved in agrarian relations).

Normative material of the special part of the Agrarian Code should
contain sections on: the peculiarities of a legal status of members of
agrarian relations (farmers, agricultural cooperatives, collective, private,
pubic and municipal agricultural enterprises, peasants, members and em-
ployees of agricultural enterprises, agricultural employers), the property
basis of agricultural management (the property of subjects of agrarian
management, its legal regime), the specifications of the use of land and

' 3emko, A.M. (2009). Llomo BIOCKOHAJEHHSI arpapHOro 3aKOHOIABCTBA YKPAaiHH.
Cyuacni npobnemu azpaproeo i npupodopecypcroeo npasa. Kuis, 72—73.

2 Suuyk, B.3. (pen.)Tta in. (2000). Aepapne npaso Vrpainu. Kuis: FOpiakom [urep,
60-62.
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other natural resources in the implementation of agricultural activities
(rules for the use and protection of land, forests, water, subsoil, air qual-
ity in the area of agriculture), to provide measures of the state support
for agricultural producers (the system of such measures, the principles of
its supplying, the competent authorities), the implementation of indus-
trial and economic activity and its separate types (the general principles
of the agricultural production and economic activity, the rules of activ-
ity in the field of crop production (including the production of biomass
for biofuels ), animal husbandry, beekeeping, fish farming, production
of forest products, etc..), the peculiarities of the taxation of agricultural
producers (payment of the fixed agricultural tax, fees for agricultural
land), the provision of safety and quality of agricultural products and
foodstuffs (production of safe and high-quality agricultural products and
food, the control for presence of transgenic products), the peculiarities of
the regulation of labor relations of members and employees of agricul-
tural enterprises (registration of labor relations between the members of
the agricultural enterprises and employees, specific of working time and
rest periods, payment, disciplinary responsibility of agricultural work-
ers), the specificity of the contractual relations of agricultural producers
(contracting of agricultural production, exchange agreements for the sale
of agricultural products, agrochemical, irrigation and other maintenance
of agricultural producers, etc.), rural social development, sustainable de-
velopment of rural areas (composition of the rural areas and its social
sphere, measures of state support for their development), responsibil-
ity for violation of the agrarian legislation (legal grounds and terms for
responsibility)’.

In general, agreeing with this, we note that in the special part of the
future Agrarian Code of Ukraine in the sections, which will contain the
legal norms on food security of Ukraine and rural social development,
should be allocated separately. Such a proposal is entirely justified by the
previous statements, in particular, by the conclusion about the existence
of such part of the agrarian legislation as legislation on food safety and
legislation on social development in rural areas.

The abovementioned shows that the opinion of M. Kozyr is abso-
lutely true and that the Agrarian Code will be not a codification (what is
virtually impossible for a complex branch which is an agrarian legisla-

' Vpkesuu, B.1O. (2010). ITpo cTpykrypy ArpapHoro koaekcy Yipaiuu. Cnadrogicmo
meopuux idell akademixa B.3. Anuyka ma ix po3eumox y Hayyi cyuacHozo azpapHozo
i npupodopecypcroeo npasa.. Kuis, 39—40.
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tion), but a solid complex normative act of incorporated character'. Pre-
cisely this nature will cover all the essential features of social agrarian
relations.

The conclusion. Supporting the idea of further codification of agrar-
ian legislation through the adoption in the future of the Agrarian Code of
Ukraine, it is proposed to fix the sections that should contain legal rules
on food security of Ukraine and rural social development in its special
part. Such a proposal is entirely justified by a conclusion about the ex-
istence of such parts of the agrarian legislation as legislation on food
safety and legislation on social development in rural areas.

In general, A. Stativka? is right, noting that the adoption of the Agrar-
ian Code would indicate a high degree of development of a complex
agrarian legislation. It would complete the process of systematization
of all agrarian legislation. At the same time, it would eliminate contra-
dictions and gaps in existing legal acts, would ensure their unity and
coherence, as well as contributed to the completion of the formation of
agrarian law as an independent branch.
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3opuHa MNepouuyk

MNYBJIIYHUA IHTEPEC Y BIOJKETHUX
ITPABOBIJTHOCHHAX

The articles dedicated to the public interest in budgetary legal relationships
that are objective needs of society accepted by state, law-assured and re-
quired budget facilities (revenues and expenses)that make up the budget sys-
tem of Ukraine (public interest means interest actually recognized by society
or state and interest met by state at the same time).

In practice it looks as follows: there are needs in a society related to national
defense, police operation, obtaining social and cultural benefits, etc. Meeting
these needs requires financial resources including the budget funds.

[TyOmiunuii iHTEpeC y OIOMKETHUX MPaBOBIIHOCHHAX CTAaHOBHTH CO-
0010 BU3HAHI1 JEPrKaBOkO Ta 3a0e3MeueHi MpaBoM 00’ €KTUBHI TOTpeOu cyc-
MJIBCTBA, 3aJ0BOJICHHS SIKUX BUMarae OFO/PKETHUX KOIITIB (HAIXOMKEHb
Ta BUTPAT) OIO/KETIB, 110 CTAHOBJIATH OOKETHY CHUCTEMY YKpaiHU.

Ha npakrtuiii 1ie BUDIsiIa€ TaKUM YMHOM: Y CYCIIJIBCTBI € IOTpeOun
B HaI[lOHaJbHIN 00OPOHI, (YHKIIIOHYBaHHI MMPaBOOXOPOHHUX OPraHiB,
OTPUMAaHHI COIIAILHO-KYJIBTYPHUX OJar i T.1. 3aI0BOJICHHS ITUX MTOTPeO
BUMarae (DiHaHCOBUX PECYPCiB, Y TOMY YHUCII OIOMKETHUX KOLITIB.

Ha namy nymky, BU3HAaHMMH JIepKaBOIO Ta BiJIIOBITHO 3a0e3meue-
HUMH TPAaBOM Y JIaHOMY pPa3i MOXKHa BBa)KaTH Ti CyCIHiJIbHI MOTpeOH,
3aJI0BOJICHHS SIKMX 3/11HCHIOETHCS 32 PaXyHOK OIO/PKETHUX KOIITIB BiJ-
noBiAHMX OromkeTiB. Hanpukian, 3rigno 13 cT. 87 BK Vkpainu 3a paxy-
HOK BHJIaTKIB JlepkaBHOTO OOKeTy YKpaiHU 31HCHIOIOTHCS BUIIATKU
Ha JIep)KaBHE YIIpaBIiHHS, HalllOHAJLHY OOOPOHY, MPABOOXOPOHHY JIi-
SIBHICTh, OCBITY (3arajibHy CEepeaHIo, MpoQeciitHO-TeXHIYHY, BUIILY, TiC-
JSIAUTUIOMHY TOIIO), OXOPOHY 370pOB’s (IEPBUHHY MEIUKO-CaHITApHY,
amMOyJIaTOpPHO-TIONIKIIIHIUHY, CTalllOHapHY, CIeliali30BaHy, BUCOKOCIIe-
iagi30BaHy aMOyJaTOPHO-TIOMIKIIHIYHY, CaHATOPHO-peadiTiTaiiny
JIOTIOMOTY TOIII0), COIllaJIbHUM 3aXUCT Ta colliajibHe 3a0e3IeUeHHs,
KYJIBTYPY 1 MUCTEIITBO, (PI3UYHY KYJIBTYPY 1 CIIOPT TOIIO; 3T1IHO 13 CT. 88
BbK VYkpainu 3a paxyHOK BHUIATKIB OIOMKETIB Cijl, iX 00’ €aHaHb, CEIUIII,
MICT PaiilOHHOTO 3HAYECHHSI 3/11MCHIOIOTHCS BUAATKH Ha OPTraHU MiCIIEBO-
rO CaMOBPSIyBaHHS CLJI, CENUIL, MICT pallOHHOTO 3HAYEHHS Ta OCBITY
(IOLIKIIbHY Ta 3arajibHy CEPEIHI0) TOLIO' .

OT1xe, HaBKOIO OIOMKETy SIK 00’€KTa OIOHKETHUX MPAaBOBIIHOCHH
KOHLIEHTPYIOThCS IMyOJI14HI IHTepeCH, sIKI BU3HAYAIOTh 1 BIUIMBAIOTh, 0€3-
MOCepPEeTHKO a00 OMOCEPEAKOBAHO, HA TIOKA3HUKH JIOXOJIIB Ta BUIATKIB

' Bromketnuii kogeke Ykpainu 2010 (Bepxosha Pana Yipaiuu). Bidomocmi Bepxoenoi
Paou Yxpainu, 50-51, 572.
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Oromkery (pu MPUMHATTI aKTa MPO OFOKET), a TAKOK Ha HAJXOKEH-
HS Ta BUJATKU OrOMKETy (IIpW MOro BHKOHAHHI). 3a3HaveHi myOuiuHi
iHTepecH (OPMYIOTHCS TiJ BIUTMBOM IMYyOJIYHUX MOTped, a TOYHIIIEe —
3yMOBIIOIOTECA 1 HOPMYIOThCS IMMU TOTpedamu. HaBkono OromkeTHO-
ro (hiHaHCYBaHHSI BU3HAHUX MYyOJIYHHUX MOTPeOd 1 30Cepe/KyroThes i
Cy0’€KTIB OIO/KETHUX MpPaBOBIAHOCUH. [licTaBOI0 BUHUKHEHHS IIy-
OJIITYHOTO 1HTEpECy SIK KaTeropii, MoB’s3aHOi 3 THTEICKTYaIbHOIO JTisTb-
HICTIO, € MyOIiuHI MOTPeOH K MPAKTUYHA KaTETOPisl, a TOMY ITyOITiuYHUIA
IHTepeC 3yMOBIIOETHCS YCBIIOMIICHHSIM YIOBHOBAaXEHUM CyO’€KTOM
OIOKETHUX MPABOBIAHOCUH 00’ €KTUBHUX MyOIIUHUX MOTPED.

VY Oo/KeTHUX MPAaBOBIAHOCHHAX ICHYE OCOONMBUIN IOPUAMYHHUM 1H-
Tepec (FOpuUIMYHa 3aIiKaBJIEeHICTh) Cy0’ €KTIB 1010 00’ €KTa ITUX MPaBo-
BITHOCHH Yy MEXaxX IXHbOT KOMIIETSHIIIT Y TOBHOBaXKeHB. OCOOIUBICTIO
myOIiYHOTO 1IHTepecy B OIOIPKETHUX MPABOBITHOCHHAX € T, 10 BiH HE €
BJIACHUM IHTE€pPECOM Cy0’€KTIB OFO/DKETHHX MPABOBITHOCHH, aje IXHi Jii
CHPSIMOBaHI Ha 00’ €KT MPABOBIAHOCHH 1 3yMOBJIEHI 000B’sI3KOM (hiHaAH-
COBOTO 3a0€3MeueHHs 3aJ0OBOJICHHS IMyOIIYHUX MOTPEO.

B. JI. YepHaguyk BHIISAE TaKi TOCTIIOBHI €Tay pO3BUTKY ITyOid-
HOTO iHTepeCy B OIO[KETHUX MPABOBITHOCHHAX:

— 00’€KTUBHE ICHYBaHHS MOTPeOH B OIOPKETHUX KOITax (OIOmIKeT-

HUX BHJATKax)sK IepeayMoBa IMyOIiuHOrO iHTepecy (HasBHICTh
00’ €KTUBHUX MyOJIIYHUX MOTPEOD);

— YCBIIOMJICHHSI IyONIYHOTO iHTEpecy 3aJ0BOJICHHS MOTped sK
MepeyMOBU OIOMKETHOI JisSIIbHOCTI Cy0’€KTiB (yCTaHOBJICHHS
nyonigyauX motpel); Qikcamist (3aKpiruieHHs B OIOMKETHO-TIpa-
BOBOMY aKTi) ITyOJIIYHOTO iHTEpeCy HOpMaMU OIOIKETHOTO MpaBa
(Bu3HAHHS MyOMYHUX TTOTPEO);

— OMomKeTHa AISUIBHICTH Ta 11 pe3yabTar SK peani3oBaHuil (3abes3-
Me4YeHui OFOKETHUMU KOIIITaMu ) Ty OmiuHui iHTepec (OI0mKeTHE
3a0e3neucHHs MyOmiYHuX moTped)!.

Bugaetbes, 1110 Ha TaHUI Yac B3a€EMO/IOIIOBHIOIOUUMH, JOCTATHHO 00-
I'PYHTOBAHHMMHU 1 TAKUMHU, 110 HE MOTPEOYIOTh, HA HAITY AYMKY, TOJaTKO-
BOi apryMEHTallii, € MO3HIIii CTOCOBHO TOTO, 1110 00’ €KTaMH OIOIKETHUX
MIPABOBIHOCHUH € T€, Ha 1110 CIIPSIMOBY€ETHCS JIeTepMiHOBaHA ITyOIIYHIM
IHTEpPECOM TOBE/IIHKA CY0’ €KTIB IIUX MPABOBIAHOCHH.

[TyGniyauii inTepec H. FO. [IpumBa po3ymie ik KOHIIECHTPOBaHE BU-
paKeHHS 3arajbHOCOIAIBbHUX MOTPEO 1 yCTpeMniHL [TyOniunuit iHTep—
€C BU3HAUAETHCS SIK BU3HAHUM JIePKaBOIO 1 3a0e3nedeHni TpaBoM 1HTep-
€C CcoliaJbHOT CIUIBHOTH, 33J0BOJICHHS SIKOTO € YMOBOIO 1 TapaHTi€lo ii
ICHYBaHHS 1 PO3BUTKY.

! Yepuanuyk, B.JI. (2008). Cman ma nepcnekmusu po3eumky 0OI00NCENHUX
npasosionocun ¢ Yxpaini. Cymu: BT]] “VuiBepcurerchka kaura”, 195-196.
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Cy6’exktoM (HOCiEM) ITyOJIIYHOTO 1HTEpECY BUCTYIMAE CYCIUILCTBO K
OpraHivyHe Iie. Horo MIPEIMETOM CITY>KHUTh Te 01aro, 1o HeoOXiTHO s
(GyHKIIOHYBaHHS i po3BUTKY couianbHux rpyi. [lyGmniunuil inTepec €
3aKOHHUM (IIPAaBOBUM IHTEPECOM), OCKUTBKHU BiH BiJOOPa)KAETHCS B 3a-
KOHOJIaBCTBI, BIJINIOB1/1a€ HOMY, OXOPOHSIETHCS 1 3aXUINAETHCS HA MiACTA-
Bl 3aKOHY YITOBHOBaXeHUMH Cy0’ekramu. OHAK TOHATTS ‘“‘3aKOHHUN”
Ta “myOnivyHMii” iHTEpec He TOTOXHI. IXHiii 3MicT, peamisaris i croco-
Ou 3axuCTy pi3Hi. 3aKOHHUI THTEpEeC 3aXHIIAETHCS MUIIXOM 3armo0iran-
HSl TIPOTHUIPABHUM JisiM. SIKIIO 3aKOHHUN 1HTEpec € T03BOJICHUM (HE
3a00pOHEHUM), TO MyONIYHUN 1HTEpec BKa3ye Ha OOOB’S30K Jep:KaBU
3IIMCHIOBATH BIAMOBIHY IIbOMY 1HTEpeCY HisubHICTH'. Ha nomoBHEHHS
1o ckazaHoro ciif qo6asutu nosumio O. A. Mysuku-Credanuyk, ska
BBa)Ka€, 10 B OIOPKETHUX MPABOBIIHOCHHAX MYyOIIYHUNA 1HTEpEC opra-
HIB MyOJIIYHOI BTN 3aBXK/IU € 3aKOHHUM Ta BOJHOYAC OXOPOHIOBAHUM
3aKOHOM IHTEPEeCOM?.

Crnizl BiI3HAUUTH, IO MyOJIIYHUHN 1HTEpeC y Teopii mpaBa Ta Pi3HUX
rayry3eBUX HayKax pO3IIISIA€ThCS MO-Pi3HOMY, 30KpeMa SIK:

— BU3HAHMH JIep>KaBOIO Ta 3a0e3MeUeHHId TPaBoOM iHTEpEC COILialb-

HOI I'pOMaJiv, 3a/I0BOJICHHS SIKOTO CIYXUTh YMOBOIO 1 FapaHTIEIO
ii iCHyBaHHS Ta PO3BHUTKY?;

— CyCHUIBHI 1HTEpecH, sIKi OTpUMalli BH3HAHHS JepkaBu abo il
aJMIHICTPaTUBHO-TEPUTOPIaTbHUX OJUHHIIb B 0CO01 BIATIOBITHUX
oprasis*,

— iHTepec comialbHOI CIIBHOTH, 110 BU3HAHUH, 3aI0BOJICHUH JIep-
’KaBOIO;

— HaWOUIBII 3HAYYII IHTEPECH B CYyCIIBCTBI Ta AepxkaBi’;

— BHU3HAaHI JIePKaBOIO Ta 3a0e3MeueH] MpaBoM 00’ €KTUBHI MOTpeOn
CYCITLTECTBA MIO/I0 OPTaHi30BaHOI Ta MJIECIIPIMOBAHOT MOO1ITi3a-
i1 (CTBOPEHHS ), pO3MOALTY Ta BUKOPUCTAHHS 3arajibHUX (Imy0Omid-
HUX) (DIHAHCOBUX PECYPCIB, KI MOXYTh OyTH BUPaXeH1 B pi3HIN
npeaMeTHIN Gopmi (KOIITH, 1HIIT MarepiaibHi MIHHOCTI), a TAKOX

[Mpumsa, H.}O. (2005). IIpaBoBe peryntoBaHHs IyONiYHUX HOXOMIB. BicHuk
Kuiscvroeo nayionanvnozo ynisepcumemy, 63—64, 71-72.

Mysuxka-Credanuayk, O.A. (2011). Opeanu nyoniunoi enadu sk cyd’exmu 610024cemmux
npagogioHOCUH 8 YKpaini: npobiemu 3akoHo0ascmea, meopii ma npakmuxu. IpIiHs,
103.

Tuxomupos, 0. A. (1995). Ilyoauunoe npaso. Mocksa: UznarensctBo BEK, 55.
Heuaii, A.A. (20006). IIpoonemu npasogozo peeyniosanns nyoiiuHux Qinancie ma
nyoniunux eudamxis. YepHisii: Pyra, 33.

Tonuapyxk, C.T. (2000). Aominicmpamuene npaso Yxpainu. 3acarena ma Ocobrusa
yacmunu. Kuis: HammioHansHa akajeMis BHYyTPIIIHIX cripaB Ykpainu, 32.
Anppymixo, LIT. (2011). Kareropis “TlyOmignmii iHTepec” y KOHCTHTYIIHHOMY TIpaBi:
MOHSATTS Ta 3MicT. Yaconuc Kuiscvroeo ynisepcumemy npasa, 4, 140.
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3MIACHEHHS KOHTPOJTIO 32 IAHUMHU IIPOLIECAMH, 330BOJICHHS SIKUX
CITy’)KUTh TApaHTIE€I0 HOTO iICHYBaHHS Ta PO3BUTKY .

BpaxoByroun HaykoBi1 HNOIVISIM, Y TOMY YMCJ1 BUCIIOBIEHI B IHIIMX
rayry3sx MpaBa, BMOTUBOBAHUM € BHCHOBOK II[OJI0 TOTO, IO ITyOJIIYHHM
IHTEPECOM € peajbHO BU3HAHI CYCITIJILCTBOM YH JIEPKABOIO 1HTEpECH 1
BOJTHOYAC JIEPIKABOIO 3a]I0BOJICHI.

[Ty6niunuii inTepec, nmume B. b. ABep’sTHOB, HE € YUMOCH a0CTpaK-
THUM, BIH € BarOMHUM Ba)kelleM He TIJIbKU BiJOOpakeHHS, a i 3abe3me-
YeHHsI peajtizalii CyKymHOCTI 1HAUBIAyadbHUX IHTEPECIB WIEHIB rpoMa-
JSTHCBKOTO cycminbcTBa. Ha 1e opientye i Koncrutynist Ykpainu, sika
MIPOTOJIOCHIIA HEOOX1THICTh MEPEXO/y Bijl MaHIBHOT B MUHYJIOMY 171€0JI0-
rii JOMiHYBaHHS JIep>KaBH, IEPKaBHUX 1HTEPECIB HAJ| 1HIAUBIyaTbHUMH
710 171e0NIOT1i CIYXKIHHA JIepyKaBH 1HTepecaMm JIIOIWHH, rapaHTyBaHHS 3a-
Oe3IedyeHHs 1 3aXHUCTy JIePKABOI0 OCHOBHUX IMpaB Ta CBOOO JFOIUHH 1
rpOMaJISTHUHA?,

Koncrutynist Ykpainu nependavae, HanmpuKiIaa, IpaBo HA OXOPOHY
3II0POB’ 4, sIKa 3a0€3MeUy€eThCs AePKaBHUM (P1HAHCYBAaHHSM BiAOBITHUX
COL1aTbHO-€KOHOMIYHHUX, MEIUKO-CaHITAPHUX 1 0340pPOBUO-TIPOQiTaK-
THYHUX mporpaM (cT. 49); mpaBo Ha OCBITY — JiepkaBa 3a0e3neuye J0-
CTYIHICTh 1 0O€30IJIaTHICTh JOMIKUIHHOI, MMOBHOI 3araibHOI CEpeaHbOi,
poeciiiHO-TEXHIYHOI, BHUIIOI OCBITH B JIEPKABHUX 1 KOMYHaJIbHUX
HaBYAIBHUX 3aKJIa/1aX; PO3BUTOK JOLIKUIBEHOT, TOBHOI 3arajibHOI cepe-
HBO1, O3AMIKIIBHOI, MPO(ECIHHO-TEXHIYHOT, BUIOT 1 MiCIISTUTIIOMHOT
OCBITH, Pi3HUX (OpM HABYAHHS; HAJAHHS JEPKABHUX CTHUIICHIIA Ta
NOUTBT YYHSIM 1 cTyeHTaM (CT. 53); mpaBo Ha COLIANbHHUM 3aXUCT — 1€
MPaBO TAPAHTYETHCS 3aralbHOOOOB’S3KOBUM JIEP)KaBHUM COIlIaIbHUM
CTpaxyBaHHSM 32 PaxXyHOK CTPAXOBUX BHECKIB TPOMAJISH, MiATPUEMCTB,
YCTaHOB 1 OpraHi3alliii, a Takox OFOPKETHUX Ta THIIHUX JKEPET COIlialb-
HOTO 3a0e3MeUeHHs; CTBOPEHHSIM MEpeXki Nep>KaBHUX, KOMYHAIbHUX,
MIPUBATHUX 3aKJI/IiB JUIS TOTIISTY 3a Hempane3aarHuMu (cT. 46)1 T.h.

Tak, y ct. 49 KOHCTI/ITyIlll VYKpainu 3anmcano, no JepxKasa CTBOPIOE
YMOBH JUIsi e(EKTHBHOTO 1 JOCTYIHOTO JUIsi BCIX IPOMAJISH MEIHYHO-
ro 0oOCITyroByBaHHS. Y JIEp)KaBHHUX 1 KOMYHAJIbHHUX 3aKJaJaX OXOPOHH
3[I0POB’Sl MEIMYHA JIONIOMOTa Ha/a€eThest Oe3oriatHo. Jlist ocTaHHBOTO
TTOJIOKEHHSI TTOIITUPIOETHCS Ha BC1 TaK1 3aKJIa I, sIKi IepeOyBaroTh y Jep-
YKaBHIM (HE3aJIe)KHO B1JI BITOMYOTO ITiAMOPSAKYBaHHS ) 800 KOMYHAJIbHIH
BJIACHOCTI 1 ()IHAHCYIOTHCS 3 OFOJKETIB pi3HUX PiBHIB. TaKuX BUCHOBKIB
nitimoB Koncturynitauii Cyn Ykpainu, skuii OKpiM IIbOTO BUPILITUB, 110
B JIEp’KaBHUX Ta KOMYHQJIBHUX 3aKJIaJlaX OXOPOHHU 3I0pOB’S MEIUYHA

' Mepenenuus, M. (2009). Ily6onmiunumit iHTepec sK MeTa IisUTBHOCTI Cy0’€KTIiB
(hinaHcoBoTO TIpaBa. Bicnux Axademii npasosux nayk Ykpainu, 2(57), 116.

2 Asep’siHoB, B.B. (2007). Aominicmpamuene npaéo Ykpainu. Axademiunuii Kypc.
Kuis: TOB “Bugasaunrso “lOpuanuna gymka”, 130.
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JIOTIOMOTa HA/Ia€ThCSl BCIM IPOMaJIsTHaM He3aJIexHO Bix ii oOcsry Ta 6e3
MOTIEPEHBOT0, TOTOYHOTO a00 MOAAJIBIIOTO iX PO3PAXyHKY 3a HAJaHHS
TaKol OIoMoru'.

Buxonsuu 3 moniokeHb YacTUH Jpyroi, TpeThboi cT. 53 Konctutymii
VYkpainu, 3a SIKHMH [TOBHA 3arajibHa CepellHsl OCBiTa € 000B’SI3KOBOIO 1
0€3011aTHOI0, BUTPATH Ha 320€3MEeYCHHs] HaBYaJIbHO-BUXOBHOTO TPOIIe-
Cy B JIepKaBHUX 1 KOMYHaJIbHUX 3arajbHOOCBITHIX HaBYAJIbHUX 3aKia-
Jlax 3M1MCHIOIOTHCS HA HOPMATHUBHIM OCHOBI 32 paXyHOK KOIITIB BiJIIO-
BiZIHUX OIO/KETIB Y IOBHOMY 00Cs131* TOIIO.

3arajaoM KOHCTHUTYIIIIfHI HOPMHU CTOCOBHO TPaB Ta CBOOOJ JIOAMHU
1 TpOMaJiiHUHA B CydacHId YKpaiHi 3aliMaloTh BaroMy Hillly B CHUCTEMI
npaBa. /leMokpaTu4yHe CyCHUIBCTBO TPETHOIO TUCAYONITTS HEMHUCIUMO
0e3 BUKOPUCTAHHS HOTO YIEHaMHU CBOIX MPaB 1 CBOOO.

AKCIOMOIO € Te, 1110 JiepKaBa IOBUHHA 3a0e31euyBaTH KOHCTUTYLIHHI
npasa i cB000IM HE TUIBKH IPABOBUMH, aJie i IHIIMMHU 3aC00aMH, Cepest
SIKHX TIPOBiJHE MICIe HATICKUT 3aC00aM (IHAHCOBOTO XapaxkTepy’.

B peanbHOMY XHTTI YKPAaiHCHKOTO CYCIILIBCTBA TaK CTAIOCS, 1110 TIpa-
Ba 1 CBOOOZM JIFONMHH 1 IPOMa/ISIHIUHA HIKOIX HE OyiIM MPIOPUTCTHUMH.
[TosicHuTH MOXHA 1€ THUM, IO CYCHIJIBCTBO 3aBXKJIM TIOTIIMHAJIOCS JIep-
’KaBoto, 0yll0, Tak O MOBUTH, ii CKJIaJJOBOIO YACTHHOIO, X04ua (opMalib-
HO, 0COOJIMBO 3 YaciB 3400yTTs YKpaiHOIO HEe3aJeKHOCTI, Bce HaueOTo
6yJ10 il He Tak.

OpnHak Ternep yxe € po3yMiHHS TOTO, 1110 32 HUHIIIHIX YMOB Oy/Ib-sIKa
MOJIITHKA, TIporpamMa abo MOZIEIh PO3BHUTKY JIepKaBH, CYCITIbCTBA BTPa-
YaroTh CBIH CEHC, SIKII0 HE MAOTh JIFOICBKOIO BUMIPY, HE CIIPSIMOBaHI Ha
NOTpedU KOHKPETHOT ocoou”.

Came KOHCTHUTYIIIHHI MpaBa i CBOOOIN JFOMHU € OTHUMH 3 TIepeIy-
MOB OTPHMMAaHHSl OCTAaHHBOIO MaTepiajJbHUX 1 JYXOBHUX MOTpeO, SKI Y
CBOIO Yepry 3yMOBIIIOIOTh I1€BHI IHTEPECH.

U Piwenns w000 opiyitinoeo miymayertss NOL0JNCeHHs YacmuHu mpemvoi cmammi 49

Konemumyyii' YVpainu «y 0epoicagnux i KOMyHAIbHUX 3aK1A0AX OXOPOHU 300P08 5.
MeOUYHA 00NnomMo2ea HAOAEMbCA Oe30NIamHOY (Cnpasa npo 6e3onIamHuy MeoudHy
donomoey) 2002 (Koucturyuittamit Cyn Yipaiun). Ogiyitinui caiim Bepxosnoi Paou
Vrpainu. <http://zakond.rada.gov.ua/laws/show/v010p710-02 Bix 29.05.2002 Nel0-
pr/2002> (2014, BepeceHs, 8).

Piwennsi npo oghiyitine miymauents nonosicers yacmunu 3 cmammi 53 Konemumyyii
Ykpainu «odepoicasa  3a6e3neuye  Odocmynuicmo i 0e30MAAMHICIG  OOULKITLHOL,
NOBHOI 3a2a1bHOI CepedHbOl, NPOeCiiHO-MexHIYHOT, BUUOI OCBIMU 8 OEPHCABHUX |
KOMYHANbHUX HAGUANBHUX 3AKAA0AX» (CHpaséa npo O0OCMYnHicmb i 6e3oniamuicme
oceimu) 2004 (Koucturyuitiauit Cyn Ykpaian). Ogiyitinuii catum Bepxoenoi Paou
Vkpainu. <http://zakon4.rada.gov.ua/laws/show/v005p710-04> (2014, Bepecens, 8).
[epomyxk, 3.1. (2012). bromkeTHa crcTeMa SIK OIUH 3 IHCTPYMEHTIB 3a0€3IeUeHHS
KOHCTUTYIIHHUX TpaB i CBOOOJ JIOAWHM 1 TpoMaasHuHA. Koncmumyyis Yxpainu:
numannsa meopii ma npakmuxu, 141-144.

Marnoseekuid, [. (2005). Jlemokparw4Ha, collialdbHa, IIpaBOBa JAepkaBa i
IPOMAJISTHChKE CYCIUIBLCTBO: €HICTH Ta 00YMOBICHICTD. [Ipaso Vkpainu, 7, 25-29.
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[HTepecu 3aBK1 BBAXKAIKCS TI€I0 PYIIIHHOIO CHIIOK, 110 CIIPUSIE BU-
HUKHEHHIO, 3MiHI Ta PO3BUTKY CYCIUJIbHUX B1JIHOCHH.

Ha nymxy O. A. My3uku-CredaHuyk, IHTEpEC € TUM, L0 MOETHYE
BCIX WIEHIB IPOMaJITHCHKOTO CYCIIIbCTBA MK COOO0I0, 3 IEPIKABOIO Ta 3
opranaMu TyOmivHoOi Biaau. [HTEpec € Tieto 00’ €KTUBHOIO KaTeropiero,
sKa 32 (OPMOIO0 CTAHOBUTH COOOIO CYCHUIbHI BIAHOCUHM; 3MICTOM LIUX
BIJIHOCHH € TIoTpeda, sika Ma€ COIIalIbHUN XapakTep (3Ha4eHHs), 110,
BJIacHE, W poOuTh ii iHTepecoM. OO’ €EKTHBHICTH 1HTEPECIB MOJIATAE B 1X
NEPBUHHOCTI CTOCOBHO CBIJIOMOCTI Ta BoJIi 3akoHOoaBIsi!. Came iHTEp-
ec, sk BBakae A. A. Heuaii, € kputepieM po3MeKyBaHHS ITyOIIYHOTO 1
NPUBATHOTO y MpaBi’.

[IpoananizyBaBIIM 3aKOHOABCTBO YKpaiHU, IO PEryiioe OIOKETHI
BinmHOcuHHU, B. J[. UepHamuyk BUAUISIE TPU TPYIH 1HTEPECIB: JACpKaBHI,
CyCHUIbHI Ta MiCIIEBI (TEpUTOpiajbHi), K1, Y CBOIO Uepry, 00’ €IHYIOThCS
B OJIHy Kareropito — “myOniunuii intepec’™. Ha nymMKy aBTopa, HOCieM
JIepKaBHOTO 1IHTEpeCy BUCTyIA€ JAeprkaBa B 0c001 BIAMOBIAHUX JepiKaB-
HUX OpTaHiB, a MiCIIEBOTO (TEPUTOPIaILHOTO) — TEPUTOPiaibHA TPOMaja
(aaMiHICTpaTHBHO-TEPUTOPIaIbHA OJMHMIISA) B 0CO01 OpraHiB MiCIIEBOTO
camoBpsiiyBaHHsA. Ha mepmmii momisa 31a€Thesi, WO MiA CyCHUIbHUM
IHTEpPECOM PO3YMIIOThCS CHUIbHI IHTEPECH, SIKI MOXKHA PO3MIAJATH SIK
y3arajlbHeHHsI OCOOMCTHX Ta TPYMOBUX IHTEpECiB, 0e3 3aI0BOJEHHS 1
peastizanii SKUX HEMOXXJIMBO peai3yBaTy MpPUBaTHI IHTEpecH Ta 3a0e3-
MEYUTH LUTICHICTh, CTAOUTHHICTH 1 HOPMAJIBHUIA PO3BUTOK OpraHi3alliid,
CHUIBHOT, COIIIaJIbHUX MPOIIAPKIB IEPKaBH 1 CYCIIJIbCTBA B IIOMY.

Opnak, gk caymHo 3Beprae yBary A. A. Heuail, He BC1 CyCIiJIbHI 1H-
TEpPEeCH CTAlOTh MyOIIYHUMHU, a JIUIIE Ti 3 HUX, SIKI OTPUMAaJIU BU3SHAHHS
JeprKaBy a0o 11 aIMiHICTPAaTUBHO-TEPUTOPIATILHUX OJUHHIIH B 0CO01 Bij-
MOBiIHUX OpraHiB®.

JlopeyHo 3rajaru, 110 caMe Taki Pi3HOBUAM IMyOJIIYHOTO 1HTEpecy
(ep>xaBHUIA, TEPUTOPIATLHUI Ta CyCIiIbHAN ) 3ariponionyBaia A. A. He-
Yait’, Ha TyMKY SIKOi (piHAHCOBOIO OCHOBOIO peai3allii Ta 3aJ0BOJICHHS
MEePUINX JABOX (PaKTUYHO BUCTYMAIOTh JAEP>KaBHUH Ta MICIIEB1 OIO/KETH.

! Mysuka-Credanuyk, O.A. (2011). Opeanu nyoniunoi érau six cyd ’exmu 61004cemnux

npasogionocun 6 Yxpaini: npobremu 3axonooascmea, meopii ma npaxmuxu. [pmiHb,
99, 101.

Heuaii, A.A. (20006). IIpobnemu npagogoco pezyniosanus nyoniuHux ¢hinaucie ma
nyoniunux suoamxis. YepHisii: Pyra, 29.

Yepnamuyk, B.JI. (2008). Cman ma nepcnexmusu po3eumky O100NCEMHUX
npasogionocun ¢ Yxpaini. Cymu: BT]] “VuiBepcurerchka kaura”, 107.

Yepnamuyk, B.Jl. (2008). Cman ma nepcnexmusu po3eumky 61004CEmMHUX
npasogionocun 8 Yxpaini. Cymu: BT]I “VuiBepcurerchka kaura”, 107-108.

Heuaii, A.A. (2004). Akmyanvui numanna ginancogoeo npasa: npasosi OCHOBU
nyoniunux Hakonuyysanvrux onois. Yepuisui: Pyra, 34-36.
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Bapro noronutucs 3 Jl. O. I'etmaHuieBuM, 110 pO3MEXYBaHHS IEp-
KABHOTO, TEPUTOPIAIIBHOTO Ta CYCIUIBHOTO 1HTEpPECY B KOHTEKCTI
(iHAHCOBO-IIPABOBOTO PETYIIOBAaHHS BUIVISJIAE JEIIO0 YTHIITApHUM.
AJKe SIKIIO TOBOPUTH, L0 MPU3HAYCHHSIM JEPIKABHOTO OIOKETY € 3a-
JTIOBOJICHHSI 1HTEpPECIB JAepKaBH, a MICLIEBUX OIOIKETIB — IHTEPECIB MicC-
LEBUX IpoMa]] (TepUTOpiaTbHUX OOIIMH), TO MU HEJAJEKO BiJIXOIUMO
B1JI pO3yMiHHS POl ¥ 3aBaaHb (DIHAHCOBOTO IMpaBa, SKE CKJIAIOCS 3a pa-
JSTHCHKHX YaciB, KOJU JIACHO BCe MmyOmiuHe 0YyJI0 OTOTOKHEHO 3 JIepKaB-
HUM. Ha 1ymMKy BueHOro, came myOIiuHuM CyCniIbHUH IHTepec MTOBUHEH
CTOSITU B LIEHTP1 ¥ OyTH BUXIJIHUM INPU BU3HAYEHHI MUTAHb CTOCOBHO
JOUITBHOCTI UM HEJOUIIBHOCTI, €PEKTUBHOCTI YM HEePEKTUBHOCTI BU-
TpayaHHs (IHAHCOBUX PECYpCiB Ha BUKOHAHHS 3aBIaHb JEpXKaBU YU
opraHiB micueBoro camoBpsiayBaHHs. LlloHaliMeHIIe 116 TOBUHHO OyTH
OJIHI€IO 3 BUXITHHX 3acaj MoOya0BH (hiHAHCOBHX MPABOBITHOCHH'.

VY 1inomy, TOTOIKYIOYHCH 3 BUCIOBICHOIO TYMKOO, BUXOJSTYH 3 TIO-
3ULINA BUIIE3raJaHuX YYEHUX M0N0 PO3YMIHHS IMyONIIYHOTO 1HTEpecy
caMe K BU3HAHOTO CYCHUIBCTBOM UM JIEP’KaBOIO 1IHTEPECY 1 BOAHOYAC
JIepKaBOIO 33J0BOJICHOTO, OCOOIMBO BKIIMBUM Y KOHTEKCTI JAHOTO J0-
CJIIDKEHHS IT0CTAa€ PO3MEXKyBaHHS MyOIIYHUX Ta IPUBAaTHUX IHTEPECIB.

Ti cami meperivyeHi BHIE TpaBa Ha OCBITY, OXOPOHY 3/I0POB’s, CO-
[iaThbHUN 3aXUCT Ta COIliaJibHe 3a0e3IeUeHHs TOIIO, 3 OJHOTO OOKY, €,
Tak OM MOBUTH, MEPEIyMOBAMH BiANOBIAHUX MOTPEO, SIKi 3yMOBIIOIOTh
NIeBHI iHTEpeCH KOHKPETHUX 0Ci0, OCKUIBKY 3aJIeKaTh BiJ] IXHBOI BOII, a
OTXe, HaJIeXaTh 10 MPUBATHUX IHTEpPECiB. 3 1HIIOTO OOKY, SIK CIYIIHO, HA
NpUKJIaal 3a0e3neueHHs paBa JIFOIMHU Ha OCBITY, 3a3Hadae O. ©. Menb-
HUYYK, y KOHTEKCTI 3a/I0BOJICHHS I[LOTO MIPaBa BUPAKAIOTHCS Ta MOEIHY-
I0ThCS SIK IPUBATHI, Tak 1 MyOmiuHi iHTepecH. Take CIIoIy4eHHs iHTEpeCiB
€ SIBUIIEM 3aKOHOMIPHUM. BOHO MOSICHIOETHCS I[IHHICTIO caMOi OCBITH
SK JJI OKPEMO] JIFOJIMHHU, TaK 1 JIepXKaBH Ta CyCIIbCTBA 3arajioM. Tak,
KOHKPETHA JIIOIMHA 3alliKaBJIeHa B peai3allii mpaBa Ha OCBiTY, 00 BOHa
3abe3neuye GopMmyBaHHS 11 K KYJIBTYPHOI OCOOHMCTOCTI. 3MIHCHIOIOYH
MIPaBO Ha OCBITY, 0c00a 3a7Ty4aeThCsl 10 HABYAIbHO-BUXOBHOTO MTPOLIECY,
OBOJIOJTIIBAE€ CHCTEMATU30BAHUMH 3HAHHSIMH, YMIHHSIMH Ta HaBUYKAMHU
TOI10. ABTOp 3ayBakHJa, [0 B 3a0€3MeUeHHI SIKICHOT OCBITH BUPa)KA€Th-
Csl IHTEpPEC yChOTO CYCIIJIBCTBA, @ B TAPAHTYyBaHHI ITpaBa Ha OCBITY KOX-
HOMY 3alliKaBJICHA 1 IepkaBa, a TAaKoXK 3’sICyBaa, 0 MyOJIivHI IHTEpeCcH
MaKOTh XapakTep 3arajabHONIOACHKUIA, JIOCTYTHH# 1 NpUTaMaHHHH yciM
HE3aJIeXKHO BiJI COIIAJIbHOTO CTaTyCy, TOJI SIK TIPUBATHI IHTEPECH — 1HTH-
BiJlyaJIbHi, Bl,[[06pa)i(aIOTL 0COOMCTI CMaKH, MOTISAN, 3BUYKH. Peamizartis
myONiYHUX 1HTEPECiB € YMOBOIO pealtizallii MpUBaTHUX.

' Termanues, J[.0. (2011). Homo 3ade3nedeHHs myOaiuHOro iHTepecy uist iHaHCOBOTO
npaBa. Yaconuc Kuiscoxoeo ynisepcumemy npasa, 4, 151-152.

159



EVROPSKY POLITICKY A PRAVNI DISKURZ

OTxe, y 3a0e31eueHH1 IpaBa JIIOIWHU Ha OCBITY BUPAXKAIOTHCS i 110-
€IHYIOTbCSl IPUBATHUN Ta MyONIYHUN IHTEpecH, sIKi Jar0oTh 3MOTY, 3 OJ1-
HOTO OOKY, BU3HABATH 1 3aXHILATH MPABO KOKHOTO HA peai3aliio TaKkoi
MO>KJTMBOCTI, a 3 IHIIIOTO — FTapPaHTYBATH il HAJIEKHICTH YCIM, YChOMY CyC-
iTbCTBY .

VY Takomy KJIH04l MOYKHA MOSICHUTH NIO€JHAHHSI IPUBATHUX Ta MyOsid-
HUX 1HTEpECIB 1 1110/10 1HIIMX [PaB Ta CBOOOJ JHOIMHU. 3ayBaKUMO, 110
WIeThCsl BUKIIFOYHO MPO TO€HAHHS IPUBATHUX Ta MyOJIIYHUX 1HTEpPECIB,
TIeBHUH 3B’S30K MK HUMHU, 1X 3aJICXKHICTh OJMH BiJ] OTHOTO, BipOTiIHY
TpaHcdopmariito.

KoHcTuTy1iitHI HOPMH JiaJI€KTUYHO CHUHTE3YIOTh IMyOIiYHI Ta MpHU-
BaTHI 1HTEPECH, KOJIM 3aXUCT MPUBATHOTO IHTEpPECY BiAMOBiAae mMyOmid-
HUM LM 30epexeHHs] 6anaHcy CycniibHOro Ta ocobucroro. g 06-
CTaBHHA, HANPUKIIA, B1):[06pa>1<eHa B KaTteropii “o00B’SI30K”, OCKIIbKU
yepes3 Hel peasnizyeThesl BiAMOBIIAIBHICTD nepes CyCl'IlJ'ILCTBOM y 4OMY
i monsirae myOIiYHUNA 1HTEpEC, OCKUIBKU B1AMOBIAIbHICTh JO3BOJISIE 3a-
no0iraTi NOpyIIeHHIO MyOIiYHUX 1HTEepeciB a00 BiJHOBIIOBATH OajlaHC
MOPYIICHHUX MyOIIYHMX 1 MPUBAaTHUX IHTEPECIB?.

Ha namy nymky, KOHCTHTyuiﬁHi HOPMH HIOZIO TIPaB i CBOOO JIFOAUHU
€ TIPaBOBOIO OCHOBOIO CYCHIUJIBHHUX NOTPeO, M0 (GopMyroTh myOmidHuii
iHTEpec, mpoTe 30BCiM He equHIMHU. Koo cycnmLHI/Ix notpeo € Ha3BU-
YaifHO PI3HOMAHITHUM: IIOYMHAIOYH BiJl HAallIOHAJIHHOI, EKOHOMIYHOI Ta
1H(popManiiiHOT Oe3IeKH, 3aKIHUYIOUU TyXOBHUM Ta KyJIbTYPHUM PO3BU-
TKOM CYCITITBCTBA, YUCTUM JOBKIIISIM, TPOMAJICBKAM TTOPSIIKOM, TPaH-
CIIOPTOM 1 T.JI.

Sk BuIIE yKe 3a3HAYAIOCS, caMe YCBIIOMIICHI CYCITUTLCTBOM IOTpE-
Ou, Kl BU3HaHI Jep)kaBoro (3a0e3reueHi MpaBoM), CTAIOTh ITiJCTABOIO
BUHMKHEHHS ITyOJIi9HOTO iHTepecy. IX 3a/10BONEHHS 3/1iliCHIOEThCS 3a pa-
XyHOK MyOniyHuX (hiHAHCOBHX PECypCiB, Y TOMY YHUCII KOIITIB OrO/IXKe-
TiB (OIOIPKETHUX KOIITIB), IO CTAHOBISTH OIOIKETHY CUCTEMY YKpaiHH.

Yepe3 nyOnmiuHUi iHTEpec OIOMKETHI MPABOBIJHOCUHHU ““TIPUB’S-
3yI0ThCA” JIO CUCTEMHU PEATbHUX KUTTEBUX MPABOBIAHOCHH, IO MaTepi-
aJIbHUX 1 JYXOBHUX LIHHOCTEHN CYCIHIJIbCTBA.

[TyGniyauii iHTEpec y OIOMKETHUX NPABOBIIHOCHHAX € SBHUILEM
00’eKTUBHO 3a(hiKCOBAHMM, SIKE€ HE 3aJICKUTH BiJ BOJII OpraHiB myOuid-
HOI BNIQJM Ta yXBaJCHUX HHUMHU 3arallbHOOOOB’SI3KOBUX HOPMATHBHO-
MPaBOBUX aKTiB .

I Menpanuyk, O. (2011). [TyGnivauii Ta IpUBATHHUI IHTEPEC Y KOHTEKCTI 3a0€3MeUCHHS
IpaBa JIIOIMHY Ha OcBity. [1yOniune npaso, 1, 118-120.

2 Mysuka-Credanuyk, O.A. (2011). Opearu nyoniunoi enadu sik cy6 ekmu Oro0icenHux npaso-
8iOHOCUH 8 VKpaiHi: npobnemu 3akoHooascmea, meopii ma npaxmuxu. Ipmias, 103-104.

3 Mysuka-Credpanayk, O.A. (2011). Opeanu ny6niunoi énaou sx cyd 'ekmu O10024cemHux
npasosionocun 8 Yxpaini: npoonemu 3axonooascmea, meopii ma npakmuxu. Ipminb, 118.
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Lesya Dushakova, PhD

CURRENT WAYS OF DELEGATING
ADMINISTRATIVE PROCESSESS IN
RUSSIAN LEGISLATION

The present article examines modern legal technologies of delegation
of administrative processes on the example of the Russian legislation.
The two key concepts of delegating the administrative processes are the
standardization and the regulation of delegating of the administrative and
procedural mechanism of execution of the state functions, as well as providing
the state services. Also the mechanism of realization of other powers based
on interaction of executive authority with natural and legal entities act is
proposed. In addition the current state of institute of an assessment of the
regulating influence is analyzed.

Administrative reform! carried out in the Russian Federation, in-
volves a number of constituent elements that can be deivided into three
groups, namely: institutional (formation of the system and structure of
executive power; satisfaction of the current needs of social development;
maximizing effectiveness of implementation of their functional capac-
ity); functional (identification; classification; more efficient allocation of
functions between the executive authorities; possibility of transfer of au-
thorities to other organizations, including the mechanism of outsourcing
administrative processes); legal (establishment of an effective mecha-
nism for monitoring and oversight of the procurement process for public
use; the mechanisms of outsourcing administrative processes, combating
corruption in the areas of executive authorities; development of mecha-
nisms of interaction between the executive authorities and civil society).
In one form or another, these elements forejudge the quality and effi-
ciency of the administrative processes and the high level of forecited is
one of the objectives of the administrative reform.

In general, by the functions of state agencies can be understood an
assignment in regulation of public administration, or their obligations,
or the scope of activities of state bodies or their activity as a whole.
It should be noted that within the general theoretical «scatter» in the
terminology, in understanding the role of the state agencies remains a
fundamental intrinsic characteristics, namely, the social significance?,

U Pacnopsiicenue o Konyenyuu aomunucmpamusnoii pegopmvl 6 Poccutickotl
Deoepayuu ¢ 2006 - 2010 eooax 2005. (IlpaBurensctBo P®d). Cobpanue
3akoHOmarenscTBa PO, 46, 4720.

2 Kack, JLU. (1969). @yuxyuu u cmpykmypa 2ocyoapcmsa. Mocksa; Kack, JLU.
(1977). CucteMHBI# MOAX0/ B TO3HAHUY TOCYapCTBa U MpaBa. Ilpasosedenue, 4.
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inasmuch as «function is determined, not generated by an element that
performs it, but on the contrary, the objective requirements of the system
of some activity determines the appearance of the function, and then in-
fluences the agency realizing it»'.

The functions of state agency are expressed in its activity and directed
to achievemwnt of the goals and objectives of the government, within the
limits provided by applicable law, constrained by the competence and
limited powers. Accordingly, when it comes to the social significance of
the functions of the state agency then the focus is made on social signifi-
cance of its activity expressed in the framework of external relations, and
demonstration of its essence and social purpose.

In particular, functions of public agencies are treated as a «sphere of
activity», «main activitie», «defined work», «way of behaving»*. And in
this case there is a clear division of functions, first, as defined types of
activities and second, as the actual activity of the public authority. On the
other hand, some opine that the notions of the functions and activities are
identical, and the following pairs of words are synonyms — «function»
and «activity», «function» and «main activities»’.

Among the published articles migh be found another position that
consists of distinguishing the two different concepts viz. «functions of
the public agency» and «functions of administration», where the former
includes, first of all, activities for the implementation of the «external»
goals of the state and its agencies, while the latter are in-house in their
nature*. Otherwise stated, «the functions of the public agency» and the
«functions of administration» have a different geography of its imple-
mentation: if the first is realised in the external environment, the second
exhibits in the framework of the internal system of relations. Although

' Crnmpunonos, JLU. (1995). Teopus cocyoapcmea u npasa. Mockga, 69.

2 baumno, U.JI. (1976). @yukyuu opeanose ynpasnenus. Mocksa, 54; Kopaues, [I.A.
(1985). OyukIuy, 3a1a94, KOMIIETCHIIASA U MIPABOCIOCOOHOCTH TOCYAapCTBEHHOTO
oprana. IIpasoseoenue, 4, 41; Obwasa meopua npasa u 2ocyoapcmea: y9eOHUK.
(1996). Mockga, 44.

3 Bbepenson, A.J1. (1980). 06 ocrosnvix nanpasienusx dessmenbHocmu npoKypanypbl
(ITpoGnembl  OpraHm3alMu M AEATEIBLHOCTH TPOKYPOPCKOH CHUCTEMBI B CBETE
3akona o mpokyparype CCCP). Mocksa, 27-39; I'epacumos, C. (1997). @yuxyus
VeonosHo2o npeciedosanus 6 OeamenvHocmu npokypamypel (IIpokyparypa B
[IpaBOBOM TocyznapcTBe. Martepuanabl MHOTOCTOPOHHEN BCTPEUM, OpraHU30BaHHON
CoseroM EBpomnsl coBMecTHO ¢ ['eHepanbHO ipokypatypoii PD). Mocksa, 46-53.;
Hasunenko, JIL.M. (1988). Kpumunonocuueckas (pynkyusi co6emcKou npoxKypanmypbl,
OCHOBHbLE HANPABIEHUsL OeSMENbHOCMU CO8ENCKOL npoKypamypul. CBEpIIoOBCK, 23-
26; Konppames, b. (1992). Munumus: npaBoBoii craryc U QyHKIUHU. 3aKOHHOCMD,
6 — 7, 13; Menkymos, B.I. (1980). ®yakmmm coBeTcKoi pokypaTypsl. Cogemckoe
2ocyoapcmeo u npaso, 11, 89.

4 CmupnoB, A.®. (1997). IIpoxypamypa u npoonemvt ynpasienus. Mocksa, 57.
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methinks such a distinction is possible only in a very specific context,
since, firstly, the administration itself can have both intrasystem and in-
tersystem character depending on the situation along with emergence
and development of administrative relations. Secondly, in this version
the socially important activities of the state agency that are exhibited in
the external system are no longer strictly controlled whilst the functions
of state agency belong to the function of administration, both external
and in-house (intra-department).

By far, every state agency within the system and within the general
mechaniry of government has its functional capacity, due to the specif-
ics of the goals and objectives for the implementation of which it is es-
tablished; accordingly, each state agency has powers for conducting its
functions fixed in normative acts and regulations that defines the scope
of its competence.

Keeping in mind the Presidential Decree of March 9, 2004 No 314
«On the system and structure of federal agencies of executive power», it
should be noted that the current system and structure of federal executive
bodies and state agencies has exactly a functional basis. The text of the
Decree allows to state on the following socially significant fields of
activity of federal bodies of executive power:

» adoption of legal acts;

* control and supervision that in turn includes sub-directions: the
proper steps for control and supervision of the execution of the
mandatory rules of behavior established by the current legislation
by all legal entities; permits (licenses)for certain activities and
(or)specific actions for legal entities and individuals; registration
of deeds, documents, rights, facilities, and the publication of
individual legal acts;

* administration of public property that in turnincludes enjoyment
of property and administration of federally owned shares of joint-
stock companies;

* provision of public services.

Whereas each function is realized in certain fixed types of activities,
and the powers for exercise of its activity is prescribed in the status acts
(in particular, the standing order for the executive bodies).

Administrative processes are carried out by the executive authori-
ties to ensure the performance of state functions, including not only the
above-mentioned activities, but also the implementation of a state or mu-
nicipal procurement, informational, analytical, organizational and tech-
nical support of the executive authority, and so on.

The concept of administrative reform proposed modernized, previ-
ously unknown to the Russian legislation, approaches to realization of
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administrative processes, including standardization, regulation, delega-
tion of functions (including outsourcing), regulatory impact assessment.

Specification of organizational and functional component of the im-
plementation of the competence of the executive authorities, carried out
as a result of administrative reform is based i.a. on the formalization of
their interaction with citizens and organizations within the standardiza-
tion and regulation of administrative processes in order to create condi-
tions for socio-economic growth and increasing the quality of power.
Standardization and regulation designed to streamline and focus the ob-
ligations of the executive power to the community along with improve-
ment of the quality and efficiency of administrative processes in the ex-
ecutive branch; last, but not least to form a single functional-process
model of the organization of the executive authorities.

Administrative regulations as a specific normative legal act delegates
the transactional communication of the state in the face of the executive
authorities and the public in the face of citizens and organizations, fixing
the way of their interaction in the spheres of social relations established
by providing for certain administrative actions and their complexes (ad-
ministrative procedures), as well as securing the order corresponding in-
teraction withing the machinery. Architectonics and the content of any
administrative regulation confirms its transactional focus.

Standardization of administrative processes in addition to the Con-
cept of administrative reform is formalized in the Federal Law of July
27,2012 Ne 210 - FZ «On the organization of provision of public and
municipal servicesy! and administrative regulations of public services,
the structure of which includes a standard of public services® provision.

Summarizing contents of a normative acts (inclusively the mentioned
above acts)it can be assumed that the standard of a public service is a
certain obligation of the executive authorities to provide an opportunity
for receiving the public services of a definite volume and quality. The
standard includes the technology of provision of the public service, the
indicators of the quality of performance and standards factors of the pub-
lic service. The standard formalizes the process model of the interaction
of the state agency with individuals and organizations within the frame-
work of administrative procedures for the provision of public services,
and in fact indicates the “client” relationship between the state, repre-
sented by the relevant state agency and citizens and organizations.

The purposes of standardization can be coined from Federal Law
Ne 210-FZ and Resolution of the the Russian Federation's Government
dated 16 May 2011 Ne 373 «On preparing and approval administrative

' @edepanvueiii 3akon 06 opeanuzayuu npedoCmAasienus 20CyOapCmeeHHbIX U
mynuyunanvuwix yeaye 2010. Cobpanue 3akoHomarenbctsa PO, 31, 4179.
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regulations on execution of the state functions and administrative regula-
tions for public services»' and related administrative regulations govern-
ing procedures for the provision of public services, among which are the
following: improving the quality of provision public services and the
quality of such services; rational utilization and economy of material and
human resources; rational organization of transactions in the context of
the interaction of executive authority and the citizens and organizations.

The purpose of standardization of public services is the reduction of
transaction costs incurred by citizens and organizations in cooperation
with authorities and officials.

The concept of transaction costs appears to be promising for the pur-
pose of administrative and legal regulation of the interaction of the exe-
cutive authorities with citizens and organizations. Under the transaction
costs shall be understood the costs of both parties to the interaction itself,
which may have an organizational or financial statement. As part of the
transaction costs and the need to fulfill the obligations established in the
framework of the interstation as regulated by the corresponding norms.
Retrenchment on transaction costs allows to interact more effectively.

The question optimization of transaction costs can be discussed in
the context of improving the quality of administrative procedures, which
represents one of the teleological foundations of administrative regula-
tions and suggests the need to streamline administrative procedures (ac-
tions), the elimination of redundant administrative procedures (actions),
the reduction of the period of performance of public functions and the
provision of public services, as well as the due date of certain adminis-
trative procedures (actions)in the framework of these shares; establish-
ment of specific procedures on accountability of the public officials of
the authorities for failure to comply with regulatory requirements in the
performance of administrative procedures (actions).

As indicated in the Concept of administrative reform, outsourcing
can improve the efficiency of the administrative processes and grant a
possibility for better control on costs of its activity as well as to focus
attention of the executive on the core functions, improve service quality
and ensure the availability of new technologies to reduce capital costs,
reduce the number of administrative staff, that altogethers will lead to
significant savings of the budget.

Outsourcing as a mechanism for removing certain activities be-
yond the powers of the executive branch through contracts with outside

' Ilocmanosnenue o pazpabomre u ymeepircoeHuu AOMUHUCTPAMUGHBIX PeLAMEHIMO8
UCROTHEHUSL 20CYOAPCNBEHHbIX (DYHKYULL U  AOMUHUCTPAMUBHBIX DeSlaAMEHIMO08
npedocmasgnenusa eocyoapcmeennvix ycaye 2011 (IlpaBurensctBo Poccuiickoit
Oeneparn). Cobpanue 3akoHonarenscTBa PO, 22, 3169.
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performers (outsourcers), possessing the necessary basic organizational,
human, financial, material and technical conditions on a competitive ba-
sis is one of the conditions for optimization of functions of executive
authorities.

The doctrine presents the view of impossibility of outsourcing as the
way of delegating of functions, as it does not correspond to the idea of
keeping the state functions in the public jurisdiction. Accordingly, out-
sourcing should be correlated with the concept of redistribution of com-
petence in public administration, which may be expressed, including in
the form of their delegation. In this context, outsourcing can be under-
stood as a way to establish the competence of a public authority, that is
to delegate (transfer)the powers within the individual functions to other
organizations that do not have the status of bodies of state power and
local self-government!. At the same time, as noted by Yu. Tikhomirov,
maintenance of outsourcing is one of the ways to «reset» state functions
that should not reduce the level of their performance?.

Several authors have invoked the impossibility of outsourcing on
the functions of the executive power (as opposed to public services). In
particular, the A.V. Sharoff suggested that outsourcing shall include the
functions of monitoring the status of a particular sector of public rela-
tions, conducting scientific research, management of inventories, inven-
tories of non-supervisory functions, IT. But the power functions can not
be outsourced’. However, in this case, distinction between the concepts
of public functions and public services can not be traced, and the limits
of the state functions are not taken into account.

International experience shows that outsourcing allows an effective
control of the costs of the executive authorities and makes it possible to
focus attention of the executive on the core activity, improve the quality
of public services, to ensure the availability of modern technology per-
formance of public functions and public services along with not the least
achievement of budgetary savings.

Currently we can state the process of formation of the new for the
Russian legal system Institute of RIA takes place; this element belongs
to the overall mechanism of the creation of the normative act and its

' TlerpoB, M.IL. (2007). Aymcopcune 6 cucmeme cpedcms AOMUHUCTPAMUBHOL

pegopmbl  HA  peUOHANLHOM — YPOBHe: Meopus, Npasosoe pezyluposamile,
opeanuzayuonno-npaxmuyeckue pexomenoayuu. CaparoB: Mza-so T'OY BIIO
«CaparoBckast rocylapcTBEHHas akajeMus npasay, 111-125.

Tuxomupos, F0.A. (2007). LenTpanu3anus u qeICHTpATH3AINS: JHHAMIKA
cooTtHoweHnus. JKypuan poccutickozo npasa, 2.

Tuxommpos, F0.A. (2007). LenTpanu3anns 1 JeTICHTPATH3aNL: JHHAMIKA
cooTtHomeHus. JKypuan poccutickozo npasa, 2.
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application. At the same time there are still no integrated system of re-
search concepts, the nature and content of this legal institution, as well as
no defined place in the technology of the law creation and its impact on
provorealizatsiyu, in particular law enforcement, is unclear.

Regulating effect is measured by the objectives, providing for at least
minimum level of administrative and economic costs to ensure the prop-
er functioning of the controlled system. It is obvious that the accepted
model of regulation, as well as subsequent changes within can lead to
absolute benefits or, conversely, to the increased costs in the socio-eco-
nomic component of the controlled system, which causes the need for
continuous assessment of the positive and negative effects of regulation,
as well as monitoring changes in the adopted model of regulation. Ac-
cordingly, the regulatory impact assessment is intended to identify the
costs and benefits, as well as create alternative models of effective imple-
mentation of public policy objectives.

The doctrine of the Russian law pinpoints the foundations and pre-
requisites for the formation of a national model of RIA in the context
of research on the effectiveness of law (the law, regulations, enforce-
ment legislation). Design of the efficiency is generally based on the ratio
between the actual achieved, the actual result and the purpose for the
attainment of which was adopted by the appropriate regulatory model.
Specialists put forward different approaches to determine the efficacy
and methods of evaluation, however, a single integrated method has not
been proposed.

At present the formation of the Institute of RIA is performed both in
terms of legal and regulatory component, and of the institutional com-
ponent.

The institutionalization of RIA is carried out by the Ministry of Eco-
nomic Development of the Russian Federation. In 2011, the Advisory
Council on Regulatory Impact Assessment at Ministry of Economic De-
velopment of Russia was organized. Organizational and technical sup-
port activities of the Advisory Board is entrusted to the Department of
Regulatory Impact Assessment of the Ministry of Economic Develop-
ment of Russia'.

Within the framework of the Russian legal system, we can speak of
the successive formation of legislation in the field of RIA and examina-
tion of the normative acts.

' Ilpuxaz 06 obpazosanuu KoHcynomamuenozo coeema no oyeHke peyiupyoueco
6030eticmeuss  npu  Munucmepcmee  3KoHOMuyeckozo passumus — Poccutickotl
@edepayuu 2011. (MundkoHompaszButusi P®). JlokymeHT omyOnuKoBaH HE OBII.
Hoctyn u3 CIIC KoncynsrantlLmtoc.
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The basics of the Institute RIA correlate to the Constitution of the
Russian Federation. In particular, in this context it should be mentioned
constitutional provisions such as the recognition of the supreme value
of the rights and freedoms of individuals in relation to their direct ac-
tion that determine the meaning, content and application of laws, the
activities of the legislative and executive authorities, local self-govern-
ment and guaranteed by law; unity of economic space, free movement
of goods, services and financial resources, support for competition and
freedom of economic activity; state compensation for damages caused
by unlawful actions (or inaction) of state authorities or their officials.

Conduct of the regulatory impact assessment is provided by the Rules
of the Government of the Russian Federation', as well as Regulations on
preparation of normative legal acts of the federal executive bodies and
their state registration?.

Legal regulation of RIA currently operates at a level of substatutory
lawmaking. Regarding the latter it can be said with certain reservations
about different stges. In addition, the actual RIA is linked to the examina-
tion of normative legal acts that within the domain of RIA is in fact the
RIA itself.

It seems that this is a preliminary (preparatory) stage of the legal mod-
el of RIA's formation that has been reflected, in particular, in the Guide-
lines for the development of procedures for preparation and approval of
the administrative regulations’ performance with regard to state func-
tions and the provision of public services® by the executive authorities
of subjects of the Russian Federation that apply for the expertise of the
effects of administrative regulations’ implementation, as well as the
Government of Russian Federation Resolution of May 16, 2011 Ne 373
«On preparing and approval administrative regulations on execution of

' Iocmanosnenue o Peznamenme Ilpasumenncmea Poccuiickoti @edepayuu  u

Tonoocenuu 06 Annapame Ilpasumenvcmea Poccuiickoti @edepayuu  2004.
(ITpaButensctBo PD). Cobpanue 3akoHoAarenscTBa PO, 23, 2313.

Iocmanosnenue 06 ymeepoicoenuu Ilpasun no02omosKu HOPMAMUGHLIX NPABOBLIX
akmog @edepanvHblX OpeaH08 UCHOIHUMENbHOU 61ACMU U UX 20CYOAPCMEEHHO
pecucmpayuu 1997. (IlpaBurensctBo PD). Cobpanue 3akoHOmarensctBa PD, 33,
3895.

Pexomenoayuu no paspabomxe nopsaoxka  paspabomku U - YMeEepiIcoeHus
UCNONIHUMENbHLIMU OP2aHaMU 20CY0apcmeentou eracmu cyovexmos Poccutickoii
Dedepayuu  aOMUHUCPAMUBHBIX PENAMEHINOE UCHOTHEHUS 20CYOUPCTNEEHHIX
@yuxkyui  u  npedocmasnenus  2ocyoapcmeennvix  yeaye 2010.  (OmpoOpens
IIpaBuTENbCTBEHHON KOMHCCHEH MO TPOBEICHHIO aJMHHUCTPATHBHOW pPe(OpPMEI
23 mos6ps 2010 . Ne 109). JokymenT omybmukoBaH He Obul. Jloctym m3 CIIC
Koncynerantllmoc.
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the state functions and administrative regulations for public services»',
according to which the projects of regulations are subject to an inde-
pendent expertise. The subject to an independent expertise of the draft
regulation is the assessment of the possible positive effects, as well as the
possible negative consequences of the implementation of the provisions
of the draft regulations for individuals and organizations.

In a system with proper RIA there can be seen certain types of ex-
pertise of the normative regulations, in particular, the examination of
normative legal acts of the federal executive bodies in order to identify
the provisions that unduly impede the conduct of business and invest-
ment, and on amendments to certain acts of the Government of the Rus-
sian Federation which is carried out by the Russian Ministry of Eco-
nomic Development. The latter has issued the Order of November 9,
2011 Ne 634 «On approval of the expertise of legal acts of the federal
executive bodies in order to identify the provisions that unduly impede
the conduct of business and investment»?.

In fact, the active formation of the Institute of RIA in the Russian legal
system is carried out since 2012. The first document on the RIA can be
ctraced back to the Government Resolution dated May 2, 2012 Ne 421
«On measures to improve the drafting the normative legal acts of fed-
eral executive bodies, establishing mandatory requirements that does not
belong the sphere of technical regulation». This document regulated the
procedure of non-statutory act drafting of the federal body of executive
power, imposing mandatory requirements that provide for public opinion
and peer review of the draft, as well as the conclusion of the regulatory
impact assessment of the draft. In the context of the Decree Ne 421 public
discussion, expert assessment and regulatory impact assessment sare the
independent stages of general procedure for the preparation of a draft law.
In fact, justification of the project included the provisions specific to the
regulatory impact assessment. The abovementioned Decree lost its force
on July 1, 2013 in connection with the publication of the Decree of the
Government of the Russian Federation of December 17,2012 Ne 1318.

The next documents that should be considered is the Presidential
Decree of May 7, 2012 Ne 601 «On main directions of improving the

' Ilocmanosnenue o paspabomre u ymeepucoeHut AOMUHUCIMPAMUBHBIX PEIAMEHNO8

UCNONHEHUsL 20CYOaPCMBEHHbIX (DYHKYUU U  AOMUHUCTPANUGHBIX Pe2IAMEHMO8
npedocmasnenus cocyoapcmeennvix yeaye 2011. (IlpaBurensctBo PD). Cobpanue
3akoHoaarenscTBa PO, 22, 3169.

Ilpukaz 06 ymeepocoenuu Ilopsioka nposedenusi dKCHepmu3bl HOPMAMUBHBIX
NPABOBbIX AKMOE hedepanbHbIX OP2AHO8 UCROTHUMENbHOU 6LACTIU 6 YEJISX GbIAGLEHUS
6 HUX NOJIOJICEHUL, HeOOOCHOBAHHO 3ampPYOHSIOWUX 6e0eHUe NPEONPUHUMANETbCKOU
u ungecmuyuourou oeamenvrocmu 2011 (MunskoHOMpa3Butus P®). Brorremens
HOPMAMUBHBIX AKMO8 (PedepabHbIX 0p2aH08 UCHOTHUMENbHOU éracmu, S1.
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system of stsate administration»', according to which up to 1 January
2013 the implementation of measures aimed at the further improvement
and development of the Institute of Regulatory impact of draft regula-
tions must be improved. The Decree Ne 601 can be seen as a policy
document on RIA.

Pursuant to the Decree Ne 601 the Government Resolution of Decem-
ber 17, 2012 Ne 1318 «On the procedure of regulatory impact assess-
ment of draft regulations, draft amendments to the draft federal laws and
draft decisions of the Council of the Eurasian Economic Commission,
and and on amendments to some acts of the Government of the Russian
Federation by the federal bodies of executive power» was issued®. The
Resolution Ne 1318 has stated goals and base RIA.

In accordance with the said Resolution the RIA draft acts is carried
out in respect of acts regulating relations in the organization and imple-
mentation of state control (supervision), the relationship for the collec-
tion of taxes and fees, matters arising in the implementation of the tax
audit, the appeal of tax authorities, actions (inaction)of their officials
and the prosecution of tax offenses, the relationship in the establishment,
application and enforcement of mandatory requirements for products or
related processes of design (including research), manufacturing, con-
struction, installation, commissioning, operation, storage, transportation,
marketing and utilization, performance of works and rendering of ser-
vices in the field of procedures and rules governing the customs affairs,
in conformity assessment and safety of production processes. Projects
such acts shall be made to the Government of the conclusion of the RIA,
the Ministry of Economic Development of the Russian Federation.

In addition, the drafts of the acts regulating relations of business enti-
ties or their relationship with the state, as well as influencing the macro-
economic indicators of the country’s development, is planned to obtain
a conclusion of the Ministry of the Economic Development of Russia in
order to assess the impact of the relevant decisions on macroeconomic
indicators and their implications for business entities. This conclusion is
not designated as an RIA, but in fact, in the context of understanding the
RIA, we are talking about it, at least one of the variants of this evaluation.

' Vka3z 06 0CHOBHBIX HANPABTIEHUAX COBEPULEHCINBOBAHUS CUCTEMbL 20CYOUPCBEHHO20
ynpasnenus 2012 (Ilpesunent P®). Cobpanue 3akoHogarenscTBa PO, 19, 2338.

2 [locmanoenenue o nopsoxe npogedenust hedepanbHbIMU OPeAHAMU UCHOTHUMETbHOU
61ACMU OYEHKU PecyIupyIowjeco 6030eicmsus Npoexmos HOPMAMUSHbIX NPABOEbIX
aKmos, npoeKmos Nonpagox K NPoeKmam HeoepanbHblX 3aKOHO8 U NPOeKmos
peuwenuit Cosema Eepazuiickotl 5JKOHOMUYECKOU KOMUCCUU, 4 MAKJCE O GHECEHUU
usmenenuti 8 Hekomopule axmul IIpasumenscmea Poccuiickoii @edepayuu 2012
(ITpaButensctBo Poccuiickoit denepannu). Codpanue 3akoHOmarenbcTBa PO, 52,
7491.
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Resolution Ne 1318 was a condition for adoption of the Order of Min-
istry of Economic Development of Russia from May 27, 2013 Ne 290
«On Approval of the consolidated report on the conduct of regulatory
impact assessment, form conclusions about the regulatory impact assess-
ment, regulatory impact assessment methodologies»'.

A set of normative legal acts in the field of RIA also includes acts
of the subjects of the Russian Federation and local self-government. In
particular, the Federal Law of October 6, 1999 Ne 184-FZ «On general
principles of organization of legislative (representative)and executive
bodies of state power of subjects of the Russian Federation»? establishes
that the normative legal acts of the Russian Federation, of the issues
affecting business and investment in order to identify provisions that
unnecessarily impede the implementation of business and investment
activities are subject to the examination carried out in accordance with
the procedure established by normative legal acts of the Russian Fed-
eration. Methodological support for the regulatory impact assessment
and examination regulations, including the development of guidelines
for the implementation of the procedures and arrangements for regula-
tory impact assessment in the subjects of the Russian Federation shall be
exercised by the ,federal executive body empowered by the Government
of the Russian Federation.

Currently such an empowered bodu is the Ministry of Economic De-
velopment of Russia, by the Order of whoch Guidelines for the imple-
mentation of the procedures and arrangements for regulatory impact as-
sessment in the subjects of the Russian Federation were approved®.

Federal Law of October 6, 2003 Ne 131-FZ «On General Principles
of Local Self-Government in the Russian Federation»* established the
municipal legal acts affecting matters of the business and investment
activities in order to identify provisions that unnecessarily impede the

' Ipukaz 06 ymeepoicoenuu opmvl C800HO20 omuema O NPOBEOCHUU OYEHKU

pezyiupyiouezo 6030eticmausi, (Gopmbl 3aKIIOYeHUss 00 OYeHKe pe2yIupyioue2o
6030elicmausl, Memoouxu oyeHku peyrupyiouieco 6o3oeticmaus 2013 (MUHIKOHOM-
passutus Poccun). <http://regulation.gov.ru> (2013, maii, 27).

DedepanvHolil  3aKOH 00 O0OWUX NPUHYUNGX OPSAHUZAUUU  3AKOHOOAMENbHBIX
(npedcmagumenbHulX) U UCHOTHUMENbHbIX  OP2AHO8  20CYOapCHBEHHOU  81ACU
cyovexmog Poccutickot @edepayuu 1999 (IlpasurensetBo Poccuiickoit @eneparim).
Cobpanne 3akoHomaTenscTBa PO, 42, 5005.

IIpuxa3z 06 ymeepacoenuu Memoouueckux pexomenoayuti no 6HeOpeHuio npoyeoypvl
U nopsaoka nposedenusi OYEHKU pe2yiupyiowezo B030elucmeus 6 CcyObekmax
Poccuiickou ®@edepayuu 2012 (Munskonompassutust Poccun). Hopmuposanue B
crpourenscTe U KKX, 5.

DedepanbHblil 3aK0H 00 00WUX NPUHYUNAX OPSAHUZAYUL MECHIHO20 CAMOYNPAGIECHUS.
6 Poccuiickou @edepayuu 2003 (IlpaButenscTBo Poccuiickoit Deneparim).
CoOpanue 3akoHonarensctsa PO, 40, 3822.
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implementation of business and investment activities, subject to exami-
nation, carried out by local authorities in the manner prescribed by the
municipal regulatory legal acts in accordance with the laws of the Rus-
sian Federation.

In a system with proper RIA certain types of examination regulations
can be seen. In particular, there is an examination of normative legal acts
of the federal executive bodies in order to identify their provisions that
unduly impede the conduct of business and investment, and on amend-
ments to certain acts of the Government of the Russian Federation which
is held by Russian Ministry of Economic Development. The latter has is-
sued the Order of November 9, 2011 Ne 634 «On approval of the exper-
tise of legal acts of the federal executive bodies in order to identify their
provisions that unduly impede the conduct of business and investment.

In general, current approaches to delagation of the legal administra-
tive processes are characterized by a number of provisions:

1. The legal structure of transactional control administrative
processes was formed as a way of formalizing the interaction between
state and society in the framework of administrative procedures such as
standardization, regulation, delegation of authority, regulatory impact
assessment. The concept of transaction control can be incorporated in the
context of administrative law in the formalization of the external and intra-
interaction in the execution of the state imposed obligations to society.

2. To date, the development and implementation of the system, the
principles and mechanisms of outsourcing administrative processes
in the territory of the Russian Federation have not been implemented,
which prevents the optimization of administrative processes, increase
their efficiency.

3. RIA prvides for a mechanism for preventing the emergence of new
administrative barriers to business and other economic activities. In this
case, RIA is linked to certain types of examination regulations, which
could be attached directly to an element of RIA. RIA is a manifestation
of an empirical approach to management decisions (the decision is based
on an analysis of the evidence, determine the parameters of action in
accordance with prescribed criteria). The basis is the systematic study of
the potential impact of successive decisions of the public administration,
as well as the distribution of the load between its actors. Russian RIA
model focuses on a preliminary assessment of the effects of actually
losing or fixing the current fragmented and subsequent evaluation. Last,
but not least the emphasis lays on the potential costs of the actors of
economic activity.
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KatepuHa ®yrnesuu

MPOLEAYPU 3 HAJAHHS MTOCJYT,
11O 3AIMCHIOIOTHCS J03BLILHUMHU
IIEHTPAMM TA HIEHTPAMU HATAHHS
AJIMIHICTPATUBHUX MOCJIYT

The accent was focused on the necessity of formation the benefit institute
with the provision of administrative services in this article. The benefit
concept and essence were considered, the benefit concept with the provision
of administrative service was formulated and its evidences were determined.
The attempt to establish the basis for further benefit classification the
provision of administrative service was made, to outline the circle of the
normative acts, regulating the benefit establishment, and the problem
aspects of the benefit establishment and the prospects of next researches in
this direction were determined in this article.

I3 90-x poxkiB XX CTOMITTS B 3apyOlKHUX KpaiHax aKTUBHO B1I0yBa-
€ThCS Tpoliec cepricizanii gepxaBu. CepBiCHA KOHLEILIA AEPKABHOTO
yIpaBIIiHHS 3HAHMIIUIA CBiil IPOSB Y NEPETBOPEHHI OPTaHiB BIIAN HA TaK
3BaHi offices for citizens (3akmaau Ay HagaHHs mociyr). Hosa mosenb
yIpaBimiHHS 06a3ye€Tbcss Ha CTBOPEHHI YHIBEpCaMiB MOCIYT Ha 0as3i €au-
HOTO 0iCy I TPOMA/ISH.

B VYkpaini nanuii HarpsiM akTHBi3yBaBcs Juie 3 noyatky XXI cro-
JITTS, KOJIM B 3apyODKHUX KpaiHax OyJ0 HAKOMMYEHO 3HAYHUHU JTOCBIJ
3 HaJlaHHS IOCIYT HACEJICHHIO JepKaBHUMH ycTaHoBamH. J03BUIbHI
ueHTpu, a 3 2012 poky i1 LlenTpu HamaHHS agMiHICTPAaTUBHUX MOCIYT
(ITHAIT) moBuHHI cTaTH GyHAAMEHTOM JIJISl TIOAAJBIIOTO PO3BUTKY CHC-
TEMU HaJIaHHS aJMIHICTPATUBHUX MOCIIYT.

Croromni nosiBuBCs nepmuid qocsin podotu [IHAIL, sxuii Bumarae
y3araJlbHeHHsI Ta pO3pPOOKU KOMIUIEKCY 3aXO[liB, CIPSIMOBAaHUX Ha BJIO-
CKOHAJICHHS MPOLEAYpY HaJlaHHs afaMiHicTpaTuBHUX nocayr sk [{HATI,
TaK 1 JO3BUIBHUX IEHTPiB. HEOOX1THUM Ta aKTyaabHUM € aHali3 IOJIo-
KEHb HOPMATHBHHX AKTIB II0/I0 MPAKTUYHUX ACIEKTIB JTisSJILHOCTI IICH-
TPiB, IO JO3BOJHUTH MO-HOBOMY OIIIHUTH X CYTHICTH Ta POJIb SK IPO-
MDKHOT JIaHKU MIXK Cy0’ €KTaMH HaJaHHS aIMiHICTPAaTUBHOI MOCIYTH Ta
cy0’ekTamMM iX OTpUMAaHHSL.

SKIO pi3HUM TEOPETUYHUM Ta OPraHi3alliiHUM NMUTAHHAM HaJaHHS
aZMIHICTPaTUBHUX MOCTYT MPUCBSIUYECHA BEJIMKA KITBKICTh MPallh HAyKOB-
uiB (B. b. Asep’snos, K. K. Adanacee, B. M. I'apamyk, H. B. I'nu-
miok, 1. T1. Tomcuiuenko, H. T. Tonuapyk, B. B. Topnees, B. b. I'pano-
Buii, C. JI. Jlembinpka, O. A. 3aguxaiino, A. B. Kipmau, 1. b. Komiymiko,
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€. O. Jlere3a, JI. B. Minimko, I. O. Ilucapenxko, JI. JI. Ilpokonenko,
B. II. Tumomyk), To mporeaypi HaJaHHS aAMIHICTPATHUBHOI IMOCIY-
TH TPUAUIIETHCS 3HAYHO MEHINE yBard. barato yBaru 1poMy IUTaH-
o npuceiatuB B. I1. Tumomnyk. Cepen aBTOpiB, sIKI TOPKAJIUCS TPO-
OnemMu mporeayp HaJlaHHS aJMiHICTPATUBHOI TOCITYTH, CIIiJ BIAMITUTH
H. B. T'aminuny, C. b. Xapaii, O. 1. KpaBuenko, M. b. Octpaxa. Ille
MEHIIIE JOCIITHUKIB TOCIII)KYBalIi 0€3M0CEPETHBO MPOIICTypH HaTaH-
HS aJIMiIHICTPaTUBHMX MOCIYT 4Yepe3 LEHTPHU HaJaHHS aJMIHICTPATHB-
HUX TOCIYT Ta A03BUIBHI IIEHTPH.

Memoro naHoi cTaTTl € BU3HAUEHHS MTPOOJIEMHUX aCTEKTIiB MPOLeay-
pH 3 HAaJaHHA TOCIYT, IO 3AIHCHIOIOTBCS 4Yepe3 J03BUIbHI IEHTPH Ta
LenTpu HagaHHS aIMiHICTPATUBHUX MOCIYT.

JlocsirHeHHS 1Ti€1 MeTH Tiepe0aYae BUPIIICHHS TaKUX 3d80AHb:

— PO3MISHYTH MIAXOAU 10 BU3HAYEHHS MOHATTS MPOIeTypy HaJaH-

Ha anMiHicTpatuBHOI mocayru [THATI Ta 1o3BiIbHUM HIEHTPOM;

— TpoaHaji3yBaTH OCOOJIMBOCTI MpOLENYypU HATAHHSA aJIMIHICT-

parusHoi nociyru [THAII Ta 103B1IbHUM LIEHTPOM;

— 3’sicyBatu npoOIeMH] acleKTH MpoLeaypy HaJaHHs aAMiHICTpa-

tuBHOI nocayru [{HATII Ta 1o3BUTHHUM IIEHTPOM.

Y 4YUHHUX HOPMATHUBHO-TIPABOBUX aKTaX, SIKi CTOCYIOThCS HaJlaHHS
aJMIHICTPATUBHUX TOCIYT, BIJICYTHE TOHATTS «IIpoleaypa». Y mepe-
BaXHIN OLIBIIOCTI CIIOBHUKIB' TEPMIH «IpoLEeaypa» pPO3KPHBAETHCS
K oimitHuN mopsAIoK Aii (0(IIMHO 3aKPITUICHU, BCTAHOBICHUN YH
yCTaJeHUi), BUKOHAHHS, 0OrOBOpeHHs, 0(pOPMIICHHSI 4Oro-HeOy/Ib; 1o-
CITIIOBHICTH OTIepalliid.

A. B. bacoB nmae BU3Ha4YCHHS TEpMiHA «OPUAWYHA MPOLEAYPay:
o(imiiHO BCTAHOBJIEHUH TMOPSIOK BHUKOHAHHS TIEBHOI isSUTBHOCTIZ.
H. B. Taninuna 3a3Ha4ae, 1m0 3 MPaBOBOi TOYKH 30py MPOIEIypa — IIe
peraMeHTOBaHM IOPUINYHOI0 HOPMOIO OPSIOK Aiil a00 peryntoBaHHs
BIIMOBITHUX CYCIUIBHUX BIHOCHH y c(hepi mpaBO3acTOCYBaHHS’.

B. II. Tumomyk Biamivae, 110 aaMiHICTpaTHBHA Mporeaypa — Ie
BCTAHOBJICHUH 3aKOHO/IaBCTBOM TOPSIIOK PO3TIISIAY Ta BUPIIIEHHS aMi-
HICTPAaTHUBHUMH OpraHaMH 1HIUBIAyaJIbHUX aJMIHICTPATUBHUX CIIpaB*.

' Oxeros, C.U. (1989). Crosaps pyccroeo sizvika: 70 000 cros. Mocksa: Pyc. s13., 558.

Benukuii maymaunuii cnosHux ykpaincokoi mosu (3 000. i oonos.) (2005). Kuis: Ipmiab:
BT® «Ilepym», 1179.

2 bacos, A.B. (2011). [To muTaHHs MpO BU3HAYCHHS MOHATTS «IOPUANYHA TPOLICTYPay.
Bicnuk axkademii Mummnoi ciyocou 6 Yrpaini, 3.

* Tumomyk, B.IL. (2013). Haykogo-npaxmuunuil komewmap oo 3axony Yxpainu «I1po
aominicmpamusni nocayeuy. Kuis: ®OIl Mockanenko O.M., 147.

* Taminmua, H.B.(2010). AnmiHicTpaTHBHA TPOIIEAYpa K IHCTUTYT 8 IMiHiCTPATHBHOTO
npouecy. @opym npasa, 4, 166.

174



EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 1 Issue 5 2014

binbm rmboko mel tepmid BuszHadae H. B. TaminuHa: «...BCTaHOB-
JIeH1 3aKOHOAABCTBOM IIpaBWIIA, MOPSIOK 1 YMOBHU (3pa30K)BUYMHEHHS
MPOIIECYaTbHUX JIH MIOA0 PO3IVISAIAY, PO3B’SI3aHHS 1 BHPINICHHS KOH-
KPETHOI aJIMiHICTPAaTHBHOI CcIipaBu B cepi myOIivHOro yrpaBIiHHI» .
[{poro miaxomy AOTPUMYETHCS i HU3Ka iHIMUX yueHux. OHaK, HA TyM-
ky JI. JI. IlonoBa, agmiHicTpaTHBHA Mpoleaypa — 1€ Mpoleaypa 3/aii-
CHEHHS PI3HUX BHJIIB MO3UTUBHOI yMPAaBIIHCHKOI MISUTBHOCTI, a TaKOX
IpOLEAYypH, MOB’SI3aH1 3 OpraHi3alli€lo poOOTH armapaTy OpraHiB BHUKO-
HaBuoi Binaau®. A. I. dinatoBa BU3HAYA€E aMiIHICTPATUBHY MPOLECIYPY
SIK HOPMaTHBHO-IIPABOBE 3aKPIIIeHHs (TIPaBOBY MOJIEIIb) IEBHUX BH/IIB
JISITBHOCTI, 110 Peaji3yloThCs B MeXaxX aJIMiHICTPaTUBHHUX MTPaBOBITHO-
CHH 1 BUPQKAIOThCS B TICBHIM, BCTAHOBJICHIH 3aKOHOM MPaBoOBiii (hopmi’.

OpHuM 13 BUIB aIMiHICTPATUBHOI IPOIEYPH € MIPOLICAYPH 3 HATAH-
HS aAMIiHICTpaTUBHUX nociyr. Ilix HUMHU cig po3yMmiTH 3akpimiieHi B
TEXHOJIOTIUHIM KapTIll TMpOLEeaypHi Iii cy0’ekTa HagaHHS aJMiHICTpa-
TUBHOI MOCIYTH, SIK1 3IHCHIOIOTHCS B MIEBHOMY MOPSIKY, Y TIEBHIH I0-
CJIITOBHOCTI Ta CHPSMOBAHI Ha JIOCSTHEHHs MMEBHOTO pe3yasrary. CyT-
HICTb TEXHOJIOTIYHOT KapTKM MOJIArae B iH(GOPMYBaHHI MPO MOPSAIOK
HAJaHHS aMIHICTPATUBHOI MOCIYTH BiANOBIAHUM CyO’€KTOM HaJaHHS
Takoi mocayru. Y 3akoHi Ykpainu «IIpo amMmiHICTpaTHBHI TOCITYTH
YITKO BCTAHOBIIOETHCS CyO €KT 3BEPHEHHS Ta CyO €KT HaJaHHs aJMiHi-
CTpaTtuBHOI mociayru. [TuTaHHs mponeaypu CTOCYIOThCS caMe Cy0’ ekTa
HaJaHHS aJAMiHICTpaTUBHOI mocayru. PazoMm 13 Tum y m. 1 cT. 9 3akony
BHU3HAUCHO, 110 aJMIHICTPATHBHI MOCIYTH HAAAIOTHCSA CyO’ €KTaMU Ha-
JAHHS aIMIHICTPATUBHUX MOCIIYT 0€3M0CEPETHBO, Yepe3 IICHTPH HaIaH-
HS aJIMIHICTPaTUBHUX MOCIYT Ta/a00 yepe3 €NMHUI AepKaBHUHN MOpTa
aJIMIHICTPpAaTUBHHX MOCIyTr®. Y maHii HOPMI BiJICYTHS BKa3iBKa Ha Te, 110
TaKi MOCIYTM MOXYTh HaJlaBaTHCs TO3BUIbHUMH LieHTpamu. OJHak y
MPUKIHIEBUX Ta NEPEX1THUX MONOKEHHAX (CT. 20 BUILIEBKAa3aHOTO 3aKo-
HY) BU3HAUCHO, 1110 JIO3BUIBHI IIEHTPH € CKJIAJJOBOI0 YaCTUHOIO IICHTPIB
HAJAaHHS aMiHICTPATUBHUX MOCIYT.

' Taninuna, H.B. (2010). AaMiHicTpaTHBHA IPOLIEAYPA K IHCTUTY T aIMiHICTPAaTHBHOTO

npouecy. @opym npasa, 4, 167.

[omos, JI.JI., Muraues, }O.1., Tuxomupos, C.B. (2010). Aomunucmpamusnoe npago
Poccuiickoii @edepayuu. Mocksa: OpaiT, 222.

Ounarosa, A.B. (2009). Peeramenmor u npoyedypvl 6 cghepe peanrusayuu
2ocyoapemeennozo konmpois (haozopa). CapatoB: Hayunast kaura, 92.

Piwenna npo 3ameepooicennss Peenamenmy J{o36inbHO20 yeHmpy 6 cgepi
20Cn00apcebKoi’ disabHocmi 8 M. XepConi ma mexHiYHUX peziameHmis 30iUCHeHHs
0038i1bHO-N0200XCY8ANbHUX Npoyedyp ¥ Hbomy 2007 (Bukonkom). Ogiyitinuii caiim
M. Xepcon. <http://www.city.kherson.ua/static/upload/reglament.rtf>
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s 3’scyBaHHSL OCOOMMBOCTEN MPOLEIypH 3 HaJaHHS aJMiHICTpa-
TUBHUX TMOCIYT M03BibHUMH LieHTpamu Ta [IHAII HeoOxigHO OimbI
I'PYHTOBHO 3yIIMHUTHUCS Ha CTATycax IIMX OpPTraHiB.

Yactuna 1 cr. 12 3akony Ykpainm «IIpo agmiHicTpaTHBHI OpraHmu»
Bu3Hadae craryc [IHAII six mocTiiiHO faitoumii poGouunii opran abo CTpyK-
TYpHUH MiPO3/1J BUKOHABYOIO OpPraHy MiIChKOI, CEJIUIIHOI paiau abo
Kwuicrkoi, CeBacTormoibchbkoi MiCBhKOT JIep:KaBHOI aJMiHicTparii, pa-
1oHHOI, palionHOo1 B MicTax Kuesi, CeBacTomnosi Iep:kaBHOI aIMiHICTpa-
1ii, B IKOMY HaJal0ThCs aAMIHICTPATUBHI MOCIYTH Yepe3 aJMiHICTpaTo-
pa IIIsIXoM HOTro B3aeMOii 13 cy0’€KTaMu HaJaHHS aaMiHICTPAaTUBHUX
MOCHIyr. Y MOMepeHiX T0CTIKEHHIX MU TIAIUTA BUCHOBKY, 110 [THATI
BUCTYIIa€ TIOCEPEIHUKOM MK Cy0’€KTOM 3BEpHEHHS Ta Cy0’€KTOM Ha-
JaHHS aIMIHICTPATUBHO1 TTOCITYTH.

VY cr. 1 3akony Ykpainu «lIpo no3BunbHY cuctemy y cdepi rocmo-
JApChKO1 ISJIBHOCT» BU3HAYEHO MPAaBOBUM CTAaTyC JO3BIILHOTO LEHT-
py — 1e poOouuii opraH MiChKOi paau Micta obJacHoOro Ta/abo peciry-
Omikancbkoro ABroHoMHO1 PecryOmiku Kpum 3nauenss (i BUKOHABUOTO
oprasny), oomnacHoi, KuiBcbkoi Ta CeBacTOnoNbChbKOi MiCHKUX, paiOHHOT,
paiionHoi y wmicti KueBi nepxkaBHUX aJgMiHICTpalliid, yIOBHOBaXXEHO-
ro Pagoro minicTpiB ABToHOMHOI PecnyOmiku Kpum MiHicTepcTBa abo
pecIyOIiKaHCHhKOTO KOMITETY, B SIKOMY IIPEICTaBHUKH PET1OHAJIBHUX,
MICIICBUX JIO3BIJIBHUX OPraHiB Ta JAEP:KaBHUHN aJMIHICTpATOp AIIOTH 3a
MIPUHITAIIOM OPTaHi3aliifHOl €THOCTI MIOA0 BHIa4l JOKYMEHTIB J103B1Ib-
HOTO XapakTepy, nepeodopMiIeHHs, BUaadi TyOTiKaTiB, aHyTFOBAaHHS J10-
KYMEHTIB JI03BLILHOTO XapakTepy'.

OTxe, no3BunbHUM eHTp, sk 1 [IHAII, € po6ounm opraHom, a 3Ha-
YUTh, BOHU € CXOKUMH OpraHi3allifHUMU yTBOPEHHSMH, PI3HUL MIXK
SKUMHU TIONSITa€ B TOMY, L0 JO3BUILHUUN IIEHTp 3abe3meuye HaJaH-
Hs1 OUTBII BY3BKOTO TEPEJIiKy aJMiHICTPaTUBHHUX MOCIYT TOPIBHSIHO i3
IMHALII, i numre cy6’extam rocrniogaproBanss, Tosl sk [ITHAIT — 1 ¢izuy-
HUM ocoOam. Taka cuTyallis ctaia nmepeayMoBOIO JIJIsl BU3HAUYCHHS IICH-
TpiB sk ckianoBoi yactTuau [[HAII 3 MeTor0 yHUKHEHHS TyOIIOBaHHS
Ta IHTErparii Bcix aamiHicTparuBHUX nochyr. Lle nae mincraBy 3poOuTH
BHCHOBOK, IT0 TPOIIeTypa 3 HaJaHHS TaKUX MOCTYT Mae OyTH yHi(iKo-
BaHOIO B 03BUIbHUX HeHTpax Ta [IHAIL. OmgHak TmymadyeHHsS TepMiHa
«CKJIaJIOBa YaCTHHAY Ma€ OyTH OUTBII ITMOOKO OCIIIKEHO, y TOMY YHC-
71 ¥ 3 TOUKH 30py HPOLEAypU HATaHHS aAMIHICTPATUBHOT MOCTYTH.

' 3axon Ykpainu npo aominicmpamueni nocayeu 2012 (BepxoBna Pana Vkpainm).
Odpiyivinuti  caiim Bepxoenoi Paou Vkpainu. <http://zakonl.rada.gov.ua/laws/
show/5203-17>
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[Tig mporienyporo HagaHHS aJAMiHICTPATHBHOI MMOCIYTH JO3BUIBHUMU
nentpamu ta [{HATI HeoOXiaHO pO3yMiTH CYKYITHICTh IPOLEAYPHUX 1K
oprany, sSIKHi HaJa€ agMiHICTpaTUBHY MOCIYTY B MIEBHOMY IMOPSAKY Ta
B TIEBHIH MOCIIOBHOCTI, 110 CIIPSIMOBAHO HA JIOCSATHEHHS MEBHOTO pe-
3yJBTATYy.

CkJ1a10BOI0 TPOLIEAYPU HAJAHHS AJAMIHICTPATUBHOI IMOCIYTH JO-
3BitbHUM 1ieHTpoM un [{THAII cnix BBaskatu mponeaypny aito. Iporte-
OypHi aii 00’€AHYIOTbCS B NIEBHI €Tanu, 10 BUIUIMBAE 3 M. 1 4. 3 CT.
8 3akony Ykpainu «IIpo anMiHICTpaTHBHI MOCIYTH», 3TIIHO 3 SIKUM Y
TEXHOJIOT1UHIN KapTLl aJIMiHICTPATUBHOI MIOCIYTHU 3a3Ha4aloThes [ Jcame
eTany ONpAaIfOBaHHSA 3BEpHEHHs MPO HAJaHHS aMIHICTPATUBHOI IO-
cayru. Y IlocranoBi KMY «IIpo 3aTrBepmkeHHS BUMOT A0 IMiATOTOBKU
TEXHOJIOT1YHOI KapTKHU aJMIHICTPATHBHOI MOCIYTW» BUIUISIOTHCS TPH
OCHOBHI €TaIy, B sIKi 00’ € JHYIOThCs IPOLIEAYPHI A1l PU HaJaHHI aMi-
HICTPATUBHOT TOCIIYTH:

1) peectpauis (ohopmiieHHs ) 3BepHEHHS Cy0’ €KTa 3BEPHEHHS;

2) ompaloBaHHs 3BEpPHEHHS Ta 0GOpMIICHHS (TIOTO/HKCHHS ) PE3yib-
TaTy HaJlaHHS aIMIHICTPATUBHOI MOCIYTU CTPYKTYPHUMH M1JIPO3I1TIaMH
Ta MOCAJ0BUMHU 0co0aMu Cy0’€KTa HaJaHHS aJMiHICTPATUBHOI MOCIY-
TH, 30KpeMa IUIIXOM B3a€MOJIT CTPYKTYPHUX MiIPO3aUIIB Cy0’€KTa Ha-
JTAHHA aIMIHICTPAaTUBHOI MTOCITYTH, Cy0’ €KTa HAJAaHHS aIMiHICTPaTUBHOL
MOCJIYTH 3 IHITUMU OpTaHaMu JJis1 OTPUMaHHS JTOKyMEHTIB, iH(opmarii,
pillieHb, BIAMOBIAEH, HEOOXIIHUX JIs HaJaHHS aJMIHICTPATHBHOI I0-
CIIYTH, a TAKOX 3 aJMIHICTpaTOpamMu — IiJ] 4ac HaJaHHs aJIMiHICTPaTHUB-
HOT IIOCJTYTH Yepe3 IISHTP HaIaHHsI aJIMIHICTPAaTUBHUX MOCIYT, 13 3a3Ha-
YEHHSIM TPAaHUYHHUX CTPOKIB IMPOBEACHHS TaKUX Jiif;

3)BHuaada pe3ynbTarTy HaJaHHSA aJMIHICTPATHBHOI MOCIYTH Ta HOTO
peectpartist'.

Take po3aMeXyBaHHS HOCHUTH OLIbIlIe TEOpPETHUHUH Xapakrep. Ha
MPAKTHIIL K JyXKe CKIaAHO po3MEeXyBaTH okpemi etanu. Hanpuknaz, y
TEXHOJIOT1UHIN KapTii anMiHicTpatuBHOI nociayru «HamaHas mMicToOy-
TIBHUX YMOB Ta OOMEKeHb 3a0y/I0BU 3eMENbHOI AUISHKWY», Ky HaJae
Xepcoucekuii [LIHATI, Buokpemieno cim etamis. [lepiuii eran Bkitoyae
IpOIEaYPHI i1 3 MpUiioMy, IEPEeBIPKU MOBHOTH MaKeTa JOKYMEHTIB, pe-
€CTpalrlii 3asBH Ta MMOAHHS JOKYMEHTIB 10 YIPaBIIiHHS MiCTOOYTyBaHHS
Ta apXiTEKTYpH JeNapTaMeHTy MiCTOOYIyBaHHS Ta 3¢MJIEKOPHCTYBaHHSI.
TyT HOLIIBHO 3apPONOHYBATH TPH €TalH, Kl BU3HaueHi B 1. 1 4. 3 cT.

' Ilocmanosa npo 3ameepodicenHss 6uM0o2 00 NIO2OMOBKU MEXHONO2IUHOI KapmKu
aominicmpamuenoi nocayeu 2013 (Kabimer MinicTpiB Ykpaiuu). Odiyitinui
catim Bepxosnoi Paou Yxpainu. <http://zakon2.rada.gov.ua/laws/show/44-2013-
%D0%BF/paran7#n7>
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8 Bakony Ykpainu «IIpo anMiHiCTpaTUBHI MOCIYTIW», HA3UBATH CTalis-
MH, SIK1 IUTATHCSI Ha e€Tanu. Y TakoMy pasi eTamnu Mpuiomy, epeBIpKH
MOBHOTH TaKeTa JOKYMEHTIB, peecTpallii 3asiBH Ta MOJAaHHs JTOKYMEHTIB
HHAII 1o BinmoBigHOTO oprany OyAayTh HaJeKaTH 10 CTaJii peecTpa-
ii. AHaji3 TEXHOJIOTIYHOI KapTH J103BOJIsiE€ BIAHECTH 110 cTajii «Omnpa-
LIOBaHHs 3BEpHEHHs Ta O(GOpMIICHHs (IIOTOJKEHHS)Pe3yabTaTy» Taki
eTanu: BU3HAYEHHS B1JIOB1IaIbHOTO BUKOHABIIS; IOAAHHS JOKYMEHTIB
BIJIMOBIAILHOMY BHKOHABIIEBI; BU3HAUYEHHS BiJIIIOBIHOCTI HaMipiB 3a-
OyZ10BHM 3€MeJbHOT IUITHKH BUMOTaM YMHHOT MiCTOOY/TIBHOT JOKYMEHTa-
1ii Ha MIiCIIEBOMY piBHI, Iep>KaBHUM OyIiBeIbHUM HOpMaM, CTaHIapTam
1 mpaBWIaM; BUTOTOBIICHHS CXeMHU 3a0ydOBH 3eMEIbHOI AUISHKH, Mij-
TOTOBKA MaM’ SITKM 3aMOBHUKY 1H/IMBIyalbHOTO OyIIBHUIITBA, KOMILJICK-
Talis Oy/1iBeJIBHOTO MMAaCMopTa; MiNHCaHHs OyIiBebHOTO MacrnopTa Ke-
PIBHUKOM YIIPABIIHHS; PEECTpAIlisl B *KypHaJl peecTpallii OyaiBeIbHUX
MAcTOPTiB Ta BHECEHHS JAaHUX y 0a3y JaHWX MICTOOYIIBHOTO KaJacTpy
(y pa3i ioro cTBOpeHH:)3 NMPUCBOEHHAM 1HJIUBIAYaJIbHOTO HOMEpa; Ie-
penada OyaiBEIbHOIO MacmopTa 10 LEHTPY HaJaHHS aAMIHICTPaTUBHOI
MOCITyTH.

Tpers cramis «Bumgaua pesynabrary HaJaHHS aJIMIHICTPATUBHOI IO-
CIIyTH Ta MOTO peecTpallisy BKIIOYAE BUAA4y OyIiBEIFHOTO Macropra
3aMOBHHKOBI'.

Koxen eranm kokHOT cTajii HaJaHHSA aJMIHICTPATMBHOI MHOCIYTH
BKJIIOYAE LTy HU3KY MpoueaypHux Aiid. Hampuknaz, y Permamenti Xep-
corcrkoro ITHAII Bu3HaueHo mporeaypHi Aii Mo poOOTI 3 BXITHUM Ta
BUXIJJTHUM TMaKeTOM JO0KyMeHTiB®. [IpouemypHi aii 3 BXiJHMM MaKeTOM
JIOKYMEHTIB BKJIFOUAIOTh: PEECTpALlisl 3asiBH Cy0’€KTa 3BEpHEHHsI, 3aHe-
ceHHs iH(opMarii 10 e1nHOI eNeKTPOHHOI 0a3u peecTparii 3BEpHEHb,
HajiciaHHs (Tepeaada) BXiTHOTO MakeTa JOKyMEHTIB cy0’ €KTOB1 HaJaH-
HS aJMIHICTPATUBHOI MOCIYTH, 10 KOMIIETEHII] SKOTO HAJIECKUTH ITH-
TAHHS PUUHATTS PIlIEHHS y CIpaBi, BHECTH BIAMITKY B XXYypHaJi PO
IIPOXO/KEeHHs cipaBu. Lleil mepenik Moke JOMOBHIOBATHCS CTSTHEH-
HSIM TUIATH 33 HaJaHHS aJMiHICTPAaTUBHHUX MOCTYT (aIMiHICTpaTUBHUMA
30ip) y BUMajaKax, ski nepenodadeni ct. 11 3akony Ykpainu «IIpo agmini-
cTpatuBH1 nociayru». [IpouenypHi Aii 3 HakeToM BUXIAHUX JOKYMEHTIB

! TexHomnoriyHa kaptka AaMiHicTparuBHOI nociayru «Hananus MicTOOYIIBHUX yMOB

Ta 00OMeXeHb 3a0y/loBH 3eMeNIbHOT JAUISTHKN». Catim Ha0aHHs aAOMIHICMPamueHux
nocaye. <http://www.cnap.kherson.ua/images/vikon/t_pasport.doc>

Piwennsa npo 3ameeposicenns Peenamenmy Llenmpy HaoauHs aOMiHICMpamueHux
nociye m. Xepcona ma nepenixy aominicmpamueHux nociye, ki Hadasamumymucs
uepes [Jenmpy» 2013 (Micbka paga M. XepcoH). Ogiyitinui caiim m. Xepcon. <http://
www.city.kherson.ua/upload/s1201-2013.zip>
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BKJIIOYAIOTh MOBIJIOMJICHHS MPO PE3yNbTaT HaJaHHS aaMiHICTPaTUBHOL
MOCIYTH CyO’€KTOB1 3BEpPHEHHS, PEECTPAIlII0 BUXITHOTO TMaKeTa JOKY-
MEHTIB IUISIXOM BHECEHHS BIIMOBITHUX BiJIOMOCTEH 0 €TMHOI €JIEKTPO-
HHOI 06a3u peecTpallii 3BepHEHb Ta XKypHAIY PO MPOXOKEHHS CIIpaBH,
nepenady BUXIJHOTO MakeTa JOKYMEHTIB Cy0’€KTOBI 3BepHCHHSI'.

BuieBkaszani cTaai TakoK XapakTepHi ¥ I HaJaHHS aaMiHICTpa-
TUBHUX NOCIYT y Jl03BUIbHUX LIeHTpaxX. Pi3HULIEIO € JnIie Te, 10 TaKUM
[EHTPOM HaJIaI0ThCS JIUIIE JT03BITbHO-TIOTOKYBAJIbHI aIMIHICTPATHBHI
nocayru. Ilpu npoMy 3asBy Ha OTpUMaHHs TakKoi MOCIIYTH MOJA€ JIUIIE
Cy0’€KT TOCITIOIapPIOBAHHS — 3apEECTPOBAaHA B YCTAHOBJICHOMY 3aKOHO-
JTABCTBOM TOPSAKY IOpuAnYHa ocoba Ykpainu a0o iHIIOT ep)KaBU He-
3aJIKHO Bij ii opraHizarmiitHO-paBoBOi GopMu Ta (GOpPMHU BIIACHOCTI,
sIKa 31IHCHIOE TOCTIONAPCHKY AISUTbHICTD, KPIM OpraHiB Aep>KaBHOI BIIaIH
Ta OpPraHiB MiCLIEBOTO CaMOBPSIYBaHHs, a TakoXk (izuyHa ocoda — mij-
npuements. Y cr. 1 3akony Ykpaiau «IIpo mo3BiibHY cuctemy y chepi
TOCHOAAPCHKOT TiSUTBHOCT» JTAEThCS BU3HAYCHHS MOHSATTS «IO03BUIbHA
(moro/KyBaibHa) MPOLEAYPa» — 1€ CYKYMHICTh Aii, 110 3A1HCHIOIOTh-
Csl Iep’)KaBHUMHU a/IMIHICTPaTOpaMy Ta JO3BUIBHUMM OpraHaMH Iij 4ac
MPOBEICHHSI OTOJKEHHS (PO3IIsILY ), OPOPMIICHHS, HaJlaHHS BUCHOBKIB
TOLIO, SIKi IePelyI0Th OTPUMAHHIO IOKYMEHTA JJO3BUIHOTO XapaKTepy.

Ha cranii peectpattii (opopMieHHs ) 3BepHEHHS Cy0’ €KTa rocroaapro-
BaHHS JI0 JO3BUIBHOTO LEHTPY 3/1MCHIOETHCS NMPUIMMaHHS 3asBU JIUIIE
32 YMOBHU HasiBHOCTI IOBHOT'O TIEPEIIKY BIANOBIIHUX JOKYMEHTIB Ta Ha-
JeKHOTO 1X opopmieHHs. Jlani BXiIHUH MaKeT peeCTPYEThCS, B 1HILIOMY
pasi JOKyMEHTH HOBEPTAIOTHCS JUIsl TOJAJIBLIONO ONPAIOBAaHHS Ta MpH-
HMaroThCs MicHs yCyHEHHs HenonikiB. Jlo BXijHOTo makera odopmitro-
€TbCS CYNPOBIIHUH apKyIll y ABOX NMpUMipHUKax. Jlani JOKyMEHTH orpa-
[IbOBYIOTh a/IMIHICTpaToOpH, iHPOpMaIlis Mpo cyd’ €KTa roCTIoAapIOBaHHS
BHOCHTBCS B €JIEKTPOHHY 0a3y JaHuX, a BXITHHUH MAKET MepeJaeThecs Ha
O3S BIMOBITHUM JO3BIIEHUM OpPTraHaM.

Jpyra crajisi XapakTepu3yeTbesl MPOLECyaTbHUMH JisIMH JTO3B1IIb-
HUX OpraHiB II0/I0 ONPAIIOBAaHHsS 3BEpHEHHsS Ta o(popmMieHHs (Toro-
JUKEHHS ) pe3yJbTaTy HaJaHHS aJMIHICTPaTUBHOI MOCIYTH J03BUIBHO-
MOTO/KYBAJIBHOTO XapaKTepy BIAMOBIIHO 0 TEXHIYHUX PErIaMEHTIB
Ha KOXHY mocayry. dopmamu 103BUTBHOI JISTIBHOCTI B JaHOMY pasi
€ JIIeH3yBaHHs, MAaTeHTYBaHHSA, HaJaHHS J03BOJNIB Tomo. Ha mymKy
I. Jlucko, Taka crajis MOBMHHA BKJIOYATH O€3MOCEpEeHE BUBYCHHS

' Piwenns npo 3ameepoicennss Pecnamenmy Llenmpy Ha0auHs aOMIHICIPAMUGHUX
nociaye m. Xepcona ma nepeniky aomiHicmpamugHux nociye, ki Ha0asamumymucs
uepes Llenmpy 2013 (Miceka paga M. XepcoH). Ogiyitinuii catim m. Xepcon. <http://
www.city.kherson.ua/upload/s1201-2013.zip>
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KOMITETEHTHUM JO03BUIBHUM OPTraHOM MOJaHUX JAOKYMEHTIB, X aHali3,
BUMHEHHS IHIIMX [, CIPAMOBAHMX Ha 3’sICyBaHHS BIPOTIAHOCTI IO-
JAHUX JIOKyMEHTIB (HampuKiIaa, 0OCTEeKEHHS MPUMIIICHb, PEUei 1010
BIJIMOBIAHOCTI X BUMOTaM JIO3BUILHOT CUCTEMH), IPUUHSTTS PIIlICHHS
PO HaJIaHHS J03BOJY .

Tpets cTazis BKIIIOUaE BUAAYy pe3ysbTaTy HaJaHHS aJMiHICTpaTHB-
HOi mocnyru Ta ioro peecrparito. [Ipu 1bomMy aaMiHICTpaTOp MepeBi-
psi€ BIAMOBIIHICTh BUXIJHOTO MAKeTa 3aMOBIICHHIO 3asSBHUKA, PEECTPYE
BHXIJTHUN TIAKET Yy JKypHaJl 00JIIKY OTPUMAaHHS BUXIJTHUX IaKETIB 1 BH-
na€ foro cy0’€KTOBI rocrolaproBaHHs. 3a3BU4ail y JO3BUIBHHX IIEHTPaxX
PO3MIIIY€EThCS periiaMeHT (iHpopMalliiiHa KapTKa) Ha KOXKHY aJIMiHICTpa-
TUBHY MOCIYTY JI03BUILHOTO Xapakrepy. [Ipu oMy BIACYTHS TEXHOJIO-
rivHa KapTa, B AKiil JeTalbHO OMUcaHa Mpoleaypa HagaHHs qo3Bomy. e
OB’ S13aHO 3 PI3HOMAHITHICTIO IPOIEYPHUX JIiH, SIKi BXOAATH 10 IPyroi
cTajii HaJaHHS TTOCTYTH.

Bucnoexu 3 docniodcennst i nepcnekmusu noOaIbuux po36iookK ) ybo-
My Hanpsami.

[Iponienypa HagaHHs aIMIHICTPATUBHUX MOCIYT HA CHOTO/IHI € OTHI-
€10 3 HaWBKJIMBIIINX KaTeTOPii aaMiHICTpaTUBHOTO mpaBa. OcoOIUBO
aKTyaJbHOIO BOHA € Y 3B’SI3Ky 3 ()OPMYBAHHSM HOPMATHUBHO-IIPABOBOI
0a3u 1bOTO IHCTUTYTY. BiAMOBIIHO aKTyami3yrOThCS 1 3MIHU III€T TTPOIIe-
IypH y 3B’ 3Ky 3 KOHKPETHUM Cy0’ €KTHUM CKJIaJIOM (CyO’€KTOM HaJaHHS
nocnyry, [LIHATI, no3BinbHUM eHTpoM). JlaHU# HAapsiM € HEAOCTaTHRO
JOCITIHPKCHUM 1 BUMArae IiIBHIIEHOI yBaru, ocoOmmBo crocoBro [THATI
Ta JO3BUIBHHUX IIEHTPIB.

I[Tixg mpouenyporo HaJJaHHA aAMIHICTPATUBHOI OCIYTH OPraHOM Mic-
[EBOTO CAaMOBPSAYBaHHS CIiJ PO3YMITH 3aKpillJIeHI B TEXHOJOTIYHIH
KapTIll IPOIIEyPHi il BIATIOBIIHOTO OpraHy MICIIEBOTO CaMOBPSIIyBaH-
Hs, SIKUU HajJa€ aJMiHICTPATHBHY MOCIYTY, 10 3IIHCHIOIOTHCS B IEB-
HOMY TIOPSJIKY, Y TI€BHIM IMOCTIOBHOCTI Ta CIIPSIMOBAHI HA TOCATHCHHS
MIEBHOTO PE3yJbTaTy.

[Tig mporeayporo HaJaHHS aJAMIHICTPATHBHOI MOCIYTH JA03BUILHUMU
uentpamu Ta LIHATI HeoOXiTHO po3yMiTH CYKYITHICTb IPOIETYPHHUX i
OpraHy, KUl HaJgae aaMiHICTPAaTUBHY MOCIYTY B IIEBHOMY TMOPSIKY Ta
B MEBHIH MOCIIIOBHOCTI, III0 CIPSIMOBAHO Ha JOCSTHEHHS MIEBHOTO pe-
3yIBTaTYy.

Jlo3BinbHMM 11eHTP, K 1 [THATI, € pobounm opranom, a 3HaYUTh, BOHH €
CXOXXUMH OpraHizaliiHUMU YTBOPEHHSAMH, PI3HUIIS MIXK IKUMU TOJISITa€e

! Jlucko, I'. (2013). [To nuTaHHs MPUPOIH A03BLILHOTO MPOBAPKEHHS Ta HOTO MICISl y
aJMIiHICTPaTHBHIN poueaypi. BicHux Jlvsiscvrozo yHisepcumemy. Cepis iopuduuna,
58, 153.
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B TOMY, 1110 JO3BUTBHUM LEHTp 3a0e3neuye HagaHHs OLIbII BY3bKOTO Iie-
perniKy aAMiHICTPaTUBHUX MOCIYT (JIHILIE JO3BLUIBHO-MOTOIXKYBaJIbHOTO
xapaktepy) nopiBusHO 13 LTHAIIL, 1 numie cy6’ekTam rocrnogaproBaHHs,
toni sik [THAII — i hismanuM ocobam.

CpbOrofiHi HEOCTaTHBO BUPIMIEHUMH CJiJl BBAXKATH TEOPETHYHI Ta
NPaKTUYHI aCTeKTH OOIPYHTYBaHHS NMPOLEAYPU HaJaHHS agMiHiCTpa-
tuBHUX Tociyr [THAII 1 go3BinbHuM meHTpoM. IcHYe HEOOXiIHICTh B
yHidikamii craaiii nmponeaypy HaJaHHS aJMIHICTPAaTHBHOI MOCIYTH Ta
NOAANBIINX MOTTUOICHUX JOCTIKEHHAX MPOLEAYpH HaJlaHHS aaMiHi-
crpatuBHuX nocayr [IHAII ta no3BinsHMM nenTpom. Okpemoi yBaru
3aCIyroBy€ MpoOjieMa BCTAHOBJICHHS YITKOTO MEPeNiKy MpOLEIYpPHHUX
Iiil y mpoueaypi.

JlaH1 BUCHOBKH MOXYTh OyTH BUKOPUCTaHI HaIaJi ISl JOCIIHKSHHS
npo0eM MpaBOBOTO PETYJIIOBAHHA MISUIBHOCTI 3 HaJaHHS aaMiHICTpa-
tuBHUX nocyr [THAIT ta no3BUTBHEM HEHTPOM 200 CYyMIXHUX 13 M
MUTAHHSIM TPOOIEM.
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Ninia deplok, K. 10. H.

IPOBJIEMA OCOBUCTHUX
HEMAHWHOBUX ITPAB IOPUINYHUX
OCIb B HAYII IUBIJIBHOI'O ITPABA

This article focuses on the conceptual investigation of the moral rights of
legal entities. It is devoted to the complex investigation of the personal non-
property rights of legal entities by analysing foreign scientific publications.
The article deals with theoretical questions about the concept of the personal
non-property rights of legal entities.

In science of private law the personal non-property rights of legal entities
not find enough attention. This problem has not been investigated
properly Ukrainian civil law. Fundamental work that was performed used
a comprehensive analysis of this problem does not occur. The scientific
community interested in only some of the moral rights of these persons.
There are a few scientists from countries of the European Union and the
United States that relate to issues of moral rights of corporations, and so are
called group rights. They talk about the fact that human rights may have not
only individuals, but also their associations, among which we can name and
legal entities.

Legal entity has the moral right, based on the rights of individuals. These rights
need legal entity to meet the interests of individuals. Even if the legal entity
is not created by combining individuals, but by pooling assets — everything
exactly it is created to satisfy human interests. Carrying and protecting
personal rights, legal entity carries and protects the interests of individuals,
which to him somehow involved, either as participants in a legal entity or
other interested people in its activities.

Extends the progressive theory of moral rights, following which the moral
rights of a legal entity shall be governed by, protected by civil law on a par
with the rights of individuals, because they are necessary for the realization of
the interests of the people who create the legal entity involved in its activities,
make investments, tangible and intangible character.

Ha cpboronnimHiil 1eHb B CyCHUJIBHOMY HUTTI POJIb FOPUIUYHUX OCI0
3Ha4HO 3pocTae. J[aHi cyd’ ekt 00’ €AHYIOTh iHTEepecH (Di3UYIHUX OCIO
37151 TOCSATHEHHS iXHIX CHUTBHUX IUIel. Y (Pi3udHuX 0ci0, sKi JI0Th
CaMOCTIIHO MEHIIIe MAHCIB JOCITTH CBOET 1iti. O0’ € IHYIOUHCH 31 CBOI-
MU OJHOIYMIISIMU, PE3YTBTaTUBHICTH JiSUTBHOCTI JTFOMUHHU 3HAYHO 3POC-
TaE.

Jnst eeKTHBHOT NisTIBHOCTI FOPUAMYHOI 0coOu 1ii HeoOXigHI 0Co-
Oucti HeMaliHOBI mpaBa. OCHOBOIO JIJIsl OY/Ib-5IKOi 0COOM MOBUHHA OyTH
JyXOBHa, MopaJjbHa cdepa, TOMy JUIsl FOpUIUYHOI 0COOU 111 MpaBa CKJia-
JatoTh 0a3y A 11 MarepialbHOTO BTUICHHS.

B nmpuBarHOnpaBoBiii Haylll TUTaHHS OCOOMCTUX HEMAWHOBUX IMpaB
IOpUIMYHUX O0Ci0 HE 3HaWIoB 0coOaMBOI yBaru. Jlana mpobiema He
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JOCTIKyBajgach HAJIC)KHUM YHHOM YKpaTHCHKOIO LIUBLTICTHKOI0. DyH-
JTAMEHTAJIbHUX TIpallb, K1 MPOBOIMIN O KOMIUIEKCHUH aHai3 i€l mpo-
0JeMH He 3yCTpIvaeThes, IO LHOTO Yacy HayKOBE TOBAPUCTBO I[IKABMIIN
JIMIIE JIesiKi 0COOMCTI HEMaHOBI TpaBa IaHUX OCi0.

3ycTpiuaroThes A€KUIbKa [IKaBUX Mpallb BUCHUX 3 iepkaB €Bporeii-
cekoro Corozy 1 Crionyuenux LltatiB AMepHKkH, sIKi 3a4iNaloTh Mpooie-
My MOpaJIbHUX MpaB KOPHOpaLii, a TAKOXk TaK 3BaHUX I'PYNOBUX MPaB.
Bonu roBopATh Mpo TO, 1110 IPaBaMH JIFOJAWHU MOXKYTh BOJIOAITH HE JIUIIE
OKpeMi JIFoIH, ane 1 ix o0’ eaHaHHs, cepell IKMX MU MOXKEMO Ha3BaTH 1
IOPUINYHUX OCi0.

31 ciiB 3aXiJHUX BUEHUX, AEAK] FOPUAMYHI 0COOU MOXKYTh MaTH KOH-
CTHUTYIIIIHI MpaBa, Taki K MMpaBa Ha CBOOOTy MpecH, CBOOOTY Bij] HaKJIe-
my, HeoOrpyHTOBaHOTO 00IIyKY'. [OBOpHUTECS, IO OpraHi3aiii K 0coon
MaroTh colliasibHi mpaBa’. He Baarource 3apas 10 aHaji3y Ha3BaHUX PaB,
MOXXEMO apTyMEHTYBaTH, IO iX MOXXHA BIJTHECTH TAKOX JI0 ITUBLIBHUX
0COOMCTUX HEMAWHOBHX MpaB IOPUIUYHUX OCiO.

JIMCKyTY€EThCS B MpaIsix Ipo Te, M0 IOPHINYHUX OCi0 MO)KHA BBa-
KaTu MOpaAJIbHUMH 0c00aMu, a TaKOXX HAJaBaTH iM MOXJIMBICTb MaTH
MOpaJIbHI TIpaBa. imeHTHdiKalis Kopropaiii 3 (i3UYHUMHU 0co0aMH,
Ha nymKky llarpurii Bepran, € qocTaTHb0 CyMHIBHHM BUCHOBKOM. 3a ii
CJIOBaMH, €K1 TEOPETHKH MILUIN TaK AAJIEKO, L0 CTBEPKYIOTh, SKIIO
MPUMNKCYBaHHS 0COOMCTOCTI KOpHopalii € IOMUJIKOIO, TO KOpPIIOpaLis €
auie 00’ eJHaHHSAM rPOMaisiH. BiAMoOBiIHO 0 IILOTO, KOPIIOpAIlis, 3ara-
JIOM, HE € 0COOJIUBUM CY0’€KTOM, TAKUM YHHOM, HE MOKHA IIPUIIUCYBATH
iif ocobucTi paBa i 0608’ s13ku. CKOpilIe BChOTO, JTIOH, SKI MPALIOIOTH,
YIPABIISIIOT KOPIOPAINE€l0, MMOBHHHI HECTH BIiAMOBIJANIBHICTH 3a TakK
3BaHI «KOPIIOPATHBHI [ii», 1 € BOJIOAUTBLSIMU KOPIIOPATUBHHUX MPUBIIEH
a0o0 3BUHYBaueHb. [HKOJIM KOpHopallii HOPIBHIOIOTHCS 3 OpraHi3MoM abo
MAalIMHOIO, 1HII MO3MIII 30CEPEKYIOThCS Ha MOPAJbHUX BIIHOCHHAX
KOPIOpaLii 13 CyCHiIbCTBOM 3 TOYKH 30py TEOPii CYyCHIIBHOTO 1I0TOBOPY
YU JCSKHUX YSIBJICHD MPO COIiabHY BiANOBIAAIBHICTE. BueHa KpUTHIHO
MiAXOAUTH 70 IUX Teopii B mpaiti «Ocodwu, mpasa Ta kopropariii»’. Mu
BBA)KA€MO, 1110 FOPUIMYHI 0cOOM MOBUHHI MaTH CBOI IpaBa, HE 3aJIeKHO
B1JI TOTO, 1110 BOHH MOXYTh CTBOPIOBATHUCS 00’ € THAHHSIM JIFOJICH.

I Kelley, C.R. (August 1979). The Constitutional Rights of Corporations Revisited:
Social and Political Expression and the Corporation after First National Bank v.
Belloti. Georgetown Law Jourlal, 1384.

2 Orts, E.W. (2013) Business Persons: A Legal Theory of the Firm. Oxford: Oxford
University Press.

3 Werhane, P.H. (1985). Persons, Rights, and Corporations. Englewood Cliffs, NJ:
Prentice-Hall, 34.
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[nmmit Buenwmii, Ilitep ®peny, B cBoiil npami «Koprmopariist sik mMo-
panbHa 0co0ay, HaBMAKU MO3UTUBHO BiTHOCUTHCS JIO MPAB JIaHOI IOpH-
IU9HOI ocoOu. BiH cTBepKye, MO Koprioparii MOXyTh OyTH pO3BH-
HYTUMH MOpaJIbHUMH 0cO0aMU Ta MaTu MpHBLIE], IpaBa Ta 000B’A3KH,
SK1 HaJar0ThCsl HOPMaJIbHIA MopalibHIA 0co01. Kopropauii € unenamu
MOPAJIBHOTO CITIBTOBAPUCTBA, TTOIIOHO /10 O10JIOTIYHHUX aHAJIOTIB, 1 HIXTO
HE MOJKE CTBEPJIKYBATH, 1110 KOPIIOpallii € jiuiie ocodamu, TOMy 110 Ha-
CIpaB/Ii KOPITOpaIlii iHKOJIHM O3S Iar0ThCs MOIi0HO 10 ozeii!. Ha namr
MOTJISAT, LS TIO3UIIIS JIEHIO MEePEBUILY€E 3HAYCHHS MPUPOIU FOPUIUIHOT
0CO0H, OCKIJIBKM BOHA HE MOXKE B LIIJIOMY PO3IIIAATUCS MTOIIOHO JI0 JIF0-
nsaMm. Kpim Toro, TepMiH «MopaibHa 0c00a» HENPUUHATHUHN IS HALTUX
Tpajaulliii pasa.

BBaxxaeTbcsi CIipHUM BHUCIIOBIIOBAHHS, 110 IOPUAWYHA 0co0a € 4u-
cToro (hikIiero 1 3000B’s13aHa CBOIM 1CHYBaHHSIM TBOPYOMY aKTy JepiKa-
BU’, 1 IO BCi IOPHINYHI 0COOU € TBOPIHHSAMH 3aKOHY, OCKUIBKH BOHH €
HOTNEPETHBO ICHYFOYHMH COLIIaIbBHUMH 0CO0aMu’.

3a3Hayanoch MPUIYLIEHHS, M0 SKIIO KOpHopalii MaiTh MPUPOAY
MOpaJIbHUX 0COOUCTOCTEH, TO BOHHM CTalOTh 00’ €KTOM JIMBHUX MOPajb-
HUX Cy/KeHb. [liJ mMi€r0 TOYKOI 30py 3JIHTTS JBOX Kopropailiii Oyme
TIYMa4UTHCh K KaH10aIi3M, BiJIMiHA CTAaTyTy Kopropallii OyJe BHIIIO0
¢dopmoro nokapanus*. [Ipore I1. dpenu He roBOpHUB, 110 KOpIIoparii mo-
TiOHI 10 O10J0TIYHHX 010, X04a HOTO0 KPUTHKYIOTh TAKOX 3a 3MIIIyBaH-
HsI KOPIIOPaTHUBHUX JIii 3 A1SIMU MIPAIliBHUKIB Bl iMEH1 Kopriopaitiii. Bin
TOBOPHB PO KOPIOPAILIO K OKPEMY IOPHIMYHO BCTAaHOBIIEHY 0c00Y, a
HE MPOCTO CYKYIHICTh IHAUBIIIB.

MopanbHi Ta iHIII TPOoOJIEeMHU 1HKOIHM BCTYMAKOTh B MPOIIEC MIPUHHSAT-
TS pillIEHb KOPIOPALiid, HABITh B KOPIOPALISX, K1 JIIOTh SIK (POPMaJIbHI
opranizanii. Takoxx MopanbHi NMpoOiIeMH BCTyNarOTh B KOPIOpaTHBHE
MPUAHATTS PillIeHb THITUM crtocoOooM. OCKUTBKH KOpriopartii, Ha BiIMiHY
BiJ] MaIIMH, ICHYIOTh B CYCHUIbHO-TIOJITUHYHOMY KOHTEKCT1, HEMOXKIIUBO
HEXTyBaTH BCIMa COIliaIbHUMU BITUBaMH, 00 MaIlliHA HE 3MOXKE BiIO-
BICTH Ha THUCK, SIKIIIO TUIBKH 1€ HE NMPOrpaMyBajoch, 00 Tak 3poouTu

' French, P.A. (Number 3, 1979). The Corporation as a Moral Person. American
Philosophical Quarterly, 207-215.

2 Hallis F. (1930), Corporate Personality. Oxford : Oxford University Press, 102.

3 French, P.A. (Number 3, 1979). The Corporation as a Moral Person. American
Philosophical Quarterly, 208, 209.

4 Konrad, R. (April 25, 1980). Morality and Corporations: Avoiding Schizophrenia.
Detroit, Michigan: American Philosophical Western Division Meetings.

5 French, P.A. (1979). The Corporation as a Moral Person. American Philosophical
Quarterly, 3, 34.
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M BUMararty, o0 BUMHHUTHU TakK 3TiHO 3aKOHY. AJie KOoproparlii yrpas-
JISIFOTBCSL JTFOJIBMH, 1 YaCTO BIJIMOBIIAalOTh HA THCK'.

JlexTo cTBepaKye, 10 KOpIopallii 4acTKOBO Jit0Th MOAIOHO 0 ic-
TOT: BOHU B3a€MOJIIIOTH 13 CYCHUJILCTBOM Y€pe3 Pi3Hi 3BOPOTHI MeXaHi3-
MU 3B’S3KY, OYIKYIOTh peaKilii BiJl IHIIMX iICTOT, YAaCTO AIFOTh BiAMOBITHO
710 BUIB 3BOPOTHOTO 3B’S3KY, SIKHH BOHU OTPUMYIOTh BiJl CYCHiJIbCTBA.
[ axmIo st Mozieb ONMUCYE KOPIOpallii, TO 1€ apryMeHTy€e MOXKIIUBICTh
ICHyBaHHs KOpITOpallii, sika MpuiiMae MOpabHi Il BiTHOCHO KPUTHKH
M CXBAJICHHS OTOYYHOYHX?.

ComnianbHa T0TOBIpHA KOHIICTIIIIS 30CepeKeHa, TIepeIyciM, Ha cTaTy-
Cl1 B CYCIUIBCTBI. 3T HO MO3HITiiT COIiabHOT JOTOBIPHOI TEOPii, Kopriopa-
1[I0 CAaHKI[IOHY€E CYCIUIBCTBO, 100 MisiTH B HhOMY. Kopropartis BunHsie
NesiKl HesiBH1 3000B’sI3aHHS MEpe/ UM CYCNUIBCTBOM, sIKI (POPMYIOTH
OCHOBY ISl HLUBUIBHOTO JIOTOBOPY MI’K KOPIOPALISIMU Ta CYCIIJILCTBOM.
Koprmopariii 103BossieTbes ICHYBATH, SIK MPOJYKTUBHIM opraHizatii, 11100
30UTBIIUTH ONIaroycTpiii yepe3 3aJ0BOJICHHS CIIOKMBada Ta 1HTEpPECH
mpariBHUKA®.

Pi3Hi Teopii po3yMiHHS KOpHiopaiii HOKa3yroTh, 3a cioBamu [larpuii
Bepran, mo xopriopariii ciyarb miJiecripsiMOBaHUMHU cucteMamu. [1iz-
KPECIIOETHCS BAKIIMBA POJIb KOPIIOPATUBHOI NisSTTBHOCTI, BU3HAYAETHCS,
SIK KOPIIOpaLii MOXXYTb IPUHHATH Oe3KOpHCHI MOpaibHi 1iji. CormiansHa
JIOTOBIpHA Teopisi pOOUTH aKIEHT Ha MOPAJIbHUX BIIHOCHMHAX MIX KOp-
MopallisiMU Ta CyCIIJILCTBOM, aJIe KOIHA 3 [IUX TeOpiil He BIAMOBITAE HA
MUTaHHS, 110 YHIKaJIBHOTO € B XapaKTepi Kopropartiii®.

[cHyIOTH Il KOHIEMNIii BiTHOCHO MOMKJIMBOCTI TPyHmH MaTH Ipa-
Ba JMOAMHU. Tak AK IOpUAMYHI 0COOM MOXYTh HPEACTABIATH COOOIO
00’ €THaHHS JI0AEH, MU PO3IVISIAEMO J1aH1 TO3ULT B IPUB’ 3L 10 IOpH-
JIMYHOI 0CcOo0M.

BinHocHO muTaHHS, Y MOXYTh IHTEPECH TPYNH MaTU Takui e 3a-
XHUCT COIIAJIBHUX Ta KyJAbTYPHHUX IpaB, SK 1HAMBIAyalbHUX, AJIBOEpPT
Kanbcamirmiss miaxoauTh HEraTMBHO 4epe3 ABl mpuuuHuU. [lo mepire,
e(eKTUBHI rapaHTii 1y UX MpaB, KOTPi MOBUHHI OyTH peaJIbHUMH, Oy-
IyTh 3QJIEKATH BiJ MPU3HAYEHHSI EKOHOMIYHUX PECYPCIB, KI B yMOBaX

' Goodpaster, E.K. (1984). Testing Morality and Organizations. The International
Journal of Applied Philosophy, 2, 35.

2 Werhane, P.H. (1985). Persons, Rights, and Corporations. Englewood Cliffs, NJ:
Prentice-Hall, 44.

* Donaldson, T. (1982). Corporations and Morality. Englewood Cliffs, N.J.: Prentice-
Hall, 14.

* French, P.A. (Number 3, 1979). The Corporation as a Moral Person. American
Philosophical Quarterly, 48.
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CyCHuIbHOTO Ae(inuTy, He MOXKYTh BuMaratucs ais rpynu. [lo npyre,
YHUCJI0 3aKOHHUX TIPAB 30UIBITYETHCS TaK CaMO, SIK MOXKJIMBOCT1 KOH(ITIK-
Ty. BHacmigok 1poro iHAMBIIYadbHOCTI MOCTPAXKIAIOTh BiJ CYyTTEBOL
BTPATH 3aKOHHOI BIIEBHEHOCTI, SIKIIIO TPYIOBI ITpaBa OyAyTh pO3yMITHCA
TaK caMo SIK iHAMBIdyalbHI paBa'. Ha Hamm nomisiy, Taki apryMeHTH He-
0OIPyHTOBaHI, 1 BOHM HE MOXKYTh IIEPEIIKOPKATH TOMY, 1110 TpyIa JIroAeH
MO’K€ BUKOPHCTOBYBATH IpaBa OKpEeMHUX 0ci0.

KonexkTuBHI IpaBa MOBUHHI 1CHYBaTH, TOMY 1110 acleKT iHTepecy Oa-
raThOX JIFOICH BUIIPABIOBYE 3MICT 4OTO-HEOYIH 0COOMCTOTO B HHOMY. [H-
Tepecu 1HAMBITYYMIB K YWICHIB IPYIHU s CYCIIJIBHOTO Oylara Ta rnpasa
€ MPaBWJIBHUM, TOMY IO II€ CIY>KUTh IX IHTepecaM sIK 4ieHaM TpyIH.
[HTepec eqMHOTO UieHa Iii€l rpynH B IbOMY CYCHUIBHOMY 00’ €/IHaHHI €
caMo co0oro 6arom, 3000B’s3y€ IHIY 0COOy CTPUMYBATHCh BiJl TIOPY-
HIeHHS 1oro nmpaBa. CaMOBU3HAYCHHS € HE IIPOCTO OJ1aroM (i3uaHOi 0co-
Ou, ane i KOJIEKTUBY, TOMY L0 iHTepeC JIfo/iel B IbOMY IJI1aHI BUHHUKAE 3
TOro (haKTy, 1110 BOHU € YWIEHaMHU Ipynu. Xoda 6arato iHAUBIAYYMIB Ma€e
1HTepecC A0 CaMOBM3HAUEHHS IX B CYCHUJIbCTBI, IHTEpEC OO OyIb-SIKOTO
OJTHOTO 3 HHUX HE CTPUMYE IHIINX, 100 330BUILHUMU i€l iHTepec. B
3arajJpbHOMY IUTaHi JJIs CYCHiIbCTBA BUTIIHI HEBIUIUIBHI [IUBLIBHI OMa-
ra. SIKIo cycninbCcTBO TOJIEPAHTHE, OCBIUEHE, SIKILO BOHO IIEpeiMA€EThCS
HOYYTTSM TOBaru /10 JIOAUHM, TO L€ 10 CBOIH CyTi € CyCHiibHUM Oia-
roM. [IpoxuBaHHS B CyCHUIBCTBI 3 TAKMMHU XapaKTEPUCTHKAMHU B LILJIOMY
€ KOPUCHHM 1 151 okpemux oci0. Taki cycminpHi 6iara BU3HAYarOThCS
SIK KOJICKTHBHI OJ1ara, mpoTe iHTepeCcH W CXUILHOCTI KOXKHOI JIIOJMHH B
KO)KHOMY BUIAJIKy BpaXyBaTl HEMOXKIIHBO?.

Yapns3 Teitnop BiicTOI0€ TE3Y, 110 BCi CYCHUIBHI Ta cOLianbHI Ona-
ra 3BOJSITHCS /10 1HIMBIAyaJdbHUX OJlar 3 aTOMICTHYHOI TOYKH 30py Ha
CYCHUIBCTBO. 37a€ThCS MPaBIOMONIOHNM, 11100 AyMaTH MPO KOJEKTUBU
3 TOYKH 30py JIFOfIeH, KOTpi € iX 4acTHHOI0. BuaaeTscs oueBUIHUM, 110
HEMa€e HI4OTO 1HIIOTO, HIXK 1HAMBIAYYMH: TOOTO Taki pedi sK CTaTyTH,
coIliabHI Ta KYJIBTYpHI YCTaHOBU ICHYIOTh TOMY, IIIO ICHYIOTh 1HJUBI-
IYyMH, KOTpi iX MPHUIYMYIOTh, IPUHMAIOTh PillICHHS Ta itoTh. KoxkHe
01aro B HaIIOMY COLIAJIbHOMY KMTTI MOKE MOSICHIOBATHUCS 3 TOUKHU 30pY
IHAUBIAYaIbHUX Onar. 3a paxyHOK CKOpOYEHHS! BU3HAYEHOTO TUITY CyC-
HUIBHUX OJ1ar 10 CyKyIHOCTI 1HIUBIAyaIbHUX OJ1ar, MU HE MO)KEMO 0XO-
MUTH KOJIEKTUBHE BU3HAYEHHSI 3MICTY HAIlIUX AYMOK 1 epeXuBaHb. JlaH1
Onara pOpMyIOTh XapakTep TOi UM 1HIIOI TPYIH, 1 XO4a MU MOXKEMO BH-
poOOBYBATH iX B 130JIAII11 sIK OKpeMi ocoOu, 11e Oyzie He pe3yabTaTHBHO,

' Calsamiglia, A. (1989). Sobre el principio de igualdad. J. Muguerza Madrid: Debate.
2 Raz, J. (1986). The Morality of Freedom. Oxford: Oxford University Press, 199, 208.
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TOMY coliajibHI O1ara He3po3ymisi 0e3 (oHy, KU Hajgae IM KOHKpET-
HUH Ta 3arajgbHUid 3MicT. SIKmo mMu OyneMo irHOpYBaTH Pi3HHUINIO MiX
MIPOCTUM CYCHUTHHUM OJIarOM Ta COIIaJIbHUM OJ1arom, 3aryOuThCsl OIMH
3 BXKJIUBUX ACTIEKTIB COIIaJIbHOTO KUTTS JIFOJACHKHX 1CTOT'.

MoBa KOJIEKTUBHUX (UM TPYHOBHX ) IpaB HaOyBa€ CBOTO MMOBHOT'O 3HA-
YeHHs, SKIO CIpaBa JOXOAUTH J0 3aXUCTy 3arajlbHUX IHTEPECIB TPYIH
nrofei. Buxonsau 3 11p0ro, MOKHa HaJaTH BUCHOBOK PO KOHIICTIIIIFO
KOJICKTMBHUX TPaB: BU3HAHHS TOTO, IO ICHYIOTh 1HIMBiAyaabHI 1HTEP-
€CH B COLIIAJIbHUX Onarax, siBjisie CO00I0 Ba)KJIMBHM KPOK BIIEpe] y po-
3yMiHHI crienugiqHO1 Mpupoan Aeskux BuMor nux rpym. Heyc TypOicky
Kacanbc BU3Ha4ae KoJEKTUBHI YM IPYIOBI MpaBa, sIK IpaBa, KOTP1 3aXU-
IIAI0Th OCOOMCTI IHTEpPECH B comianbHUX Onarax. B skocTi mpaB ocodw,
IpymnoBi (KOJIEKTUBHI) IpaBa CIIy>KaTh JUIsl 3aXUCTY BaXKJIUBUX 1HTEPECIB
¢i3udHuX 0Cci6’.

3a cnoBamu [Ixeiimca ['pidina, rpynosi npaBa € HaOLIbII IIIKa-
BOIO (DOpPMOFO TIpaB JIFOUHH, 1 X (popma HEe MOBHHHA OyTH MPUMEHIIICHA
70 1HIMBIAyaJbHUX MpaB wieHiB rpynu. Lle moBuHHI OyTH mpaBa, Ko-
TPi JesIKi TPy MAlOTh TIABKHU 3aBISKU ICHYBAaHHIO TaKUX I'PyI. 3 Of-
HOT CTOpOHI/I 11 BAYKKO 3PO3YyMITH, SIK TPYIIOBI IIpaBa Ta Mpasa JIFOJAUHU
1oB’s13aH1 MK co0oro. J[exTo cTBep/Kye, IO IIi MpaBa, 4u Oararo 3
HUX, IPUBE/ICHI B ranysl IpaB JIFOMHY, 1 TOMY BOHU MalOTh CTaTyC MIPaB.
CrpaBeyinBO, 110 30BCIM HE/IaBHS MOSBA TPYNOBUX IPaB € YaCTUHOIO
ITUPOKOMACIIITAOHOTO CY9acHOTO PYXY, 1 00 3pOOUTH JUCKYPC 3 MPH-
BOJLy IIUX TPaB, IMPOBOJUTHLCS BaXKJIMBA poOOTa B 00JACTI ETHKH®.

TepMmiH POpUAUYHOT OCOOHM NIEXTO PO3MIALAE B PO3YMIHHI IITY4HOT
ocobu, 1 10 HUX BIAHOCUTH Kopmopauii, mkonau, kayou. i ocobu mo-
KYTh BUPIIIYBaTH, MIATH, BIAMOBIIATHA 32 CBOI Jii, MatOTh 00OB’SI3KH,
BI/IIIKOJTIOBYIOTH 30MTKH 1 TOMY TI0/1I0HE. POOUTHCS BUCHOBOK, 1110 TPYIIH
MOXYTh OyTH TaKUMU 0CO0aMU, TUTHKHU AKIIIO BOHU MAaOTh BHYTPILIHIO
oprasizariio, sika 03BOJISIE iM BHUPIIIyBaTH, IiATH, a IOPUIUYHI 0cOOU
I MalOTh, TOMY MOXKYTh MaTH I'PYIIOBi IpaBa®.

Kpamum aprymeHToM Ui TMOSICHEHHSI NPUHAIEKHOCTI HOPHUINY-
Hil 0c001 IHANBIAYATbHHUX MPaAB 0COOU € HOro GopMyBaHHS, BUXOITUH
3 6onar. 3a cioBamu M. I'piddina, BapTo BigHaiiTH kiac Onar ¢izudHoi
0Cco0H 3 POy BaXKIIMBOCTI, IO NPUTSTYE 3aXKUCT AaHUX MpaB. B oqHOMY

' Taylor, C. (1995). Philosophical Arguments. Cambridge, M.A.: Harvard University
Press, 127-145.

2 Casals, N.T. (2006). Group Rights as Human Rights: A Liberal Approach to
Multiculturalism. Netherland: Springer, 55, 56.

3 Griffin, J. (2008). On Human Rights. New York: Oxford University Press, 256.

* Griffin, J. (2008). On Human Rights. New York: Oxford University Press, 257.
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BUMAJKY JJI TPYTIOBUX MIPAB BUILIUBAE I BUITAIOK JIJIs TIpaB (pi3uvHOT
ocobw, 1 11e moTpedye BigHaWTH Onara, KOTpi MOXYTb OyTH HpuUITHCa-
Hi Jidiie reBHii rpymi. [ToTiM MOXKHA TMOKa3aTy, Mo JaHUH HOBUU BHJI
Oara MPUTIATYE 3aXUCT HOBOTO BHJy TpaBa, a TOYHINIE MpaBa TPYIIH.
Sxmo 1 gopma apryMmeHTanii ycriniHa, TO MOKHa OTpUMaru Ipasa,
KOTp1 HE 3BOJATHCS A0 MpaB rpomaisH. [ani moTpibHo rpymyBatu Ona-
ra CIemiaJibHOTO BHJY, & BOHU HE MOXYTh OyTH MPOCTO CYCHUIbHUMH
Onmaramu. 3aranpHi Oara He MarOTh YITKUX MEX, a IPU3HAYCHHS OJar B
TOMY, 1106 TIPHHOCHTH KOPHCTh TIEBHUM JIEofsaM. Moro 3iiicHenHs 1
OJTHUX HE MOBUHHO KOHKYPYBAaTH 3 ioro 3aiiicHenHam inmmmiu. [lepesa-
ra rpyrnoBux Onar y ToMy, II0 HUMU KOPUCTYETHCSI KOXKHUI YJIeH TPYIn
1HIMBITyaJIbHO' .

TakuM 4nHOM, FOpUINYHA 0c00a Mae 0COOMCTI HEMaifHOBI IpaBa, BU-
Xo[suM 3 mpaB ¢izuunHux oci6. ani mpaBa motpiOHI IOpUIUYHINA OCO-
01 U1 3a10BOJIEHHS iHTEpeciB ¢i3nyHux 0ci6. HaBiTh sSKII0 IopuanvHa
0c00a CTBOPIOETHCS HE NUIIXOM 00’ €HaHHS (DI3MYHHUX OCi0, a IUIIXOM
00’€THaHHS MaiiHa — BCE OJIHO BOHA CTBOPIOETHCS JUISI 3a70BOJICHHS
JIOACHKUX 1HTEPECIB. 3AINCHIOIOUN 1 3aXHUIIAI0YA OCOOMCTI HEMalHOBI
mpaBa, IpHUINYHA 0co0a YacTKOBO 3MIMCHIOE 1 3axuiiae iHTepecu ¢i-
3MYHUX OCI0, sIKI 0 HhOTO TAaK YM 1HAKIIE MPHUYETHI: YU 1€ YIaCHUKHU
IOpUINYHOT 0COOM UM 1HIII 3aIliKaBJIeHI B HOTO JiSIbHOCTI JIFOIH.

Buxoasiuu 3 bOro, Xo4eM0o BUCYHYTHU IIPOTPECUBHY TEOPiI0 0COOHC-
TUX HEMAHOBUX MpPaB, BIAMOBIIHO J0 SKOT 0COOMCTI HEMalHOBI IIpaBa
IOPUANYHOI OCOOM TOBWHHI PETYIIOBATUCS, OXOPOHSATHUCS MHUBLILHUM
IpaBOM HapiBHI 3 npaBaMu (Gi3UYHOT 0COOHM, TOMY 110 BOHH HEOOXi/IHI
JUTSL peatizailii iHTepeciB JIFAeH, KOTPi CTBOPIOIOTH IOPUAHYHY 0COOY,
OepyTh y4acTh B ii TisIBHOCTI, pOOJSATH BKJIQJAH MAaTepialbHOTO Ta He-
MarepiaabHOTO XapaKTepy.
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CsitnaHa benikosa

INPOKYPOP SAK YHACHUK
BUKOHABYOI'O IPOBA/I’KEHHSA

Y CITPABAX OO0 3AXHUCTY ITPAB
TA IHTEPECIB AITEA

The article describes the activities of the prosecutor in the enforcement
proceedings in the execution of court decisions on the protection of children’s
rights, considering the historical aspects. The aim of the article is the determi-
nation of a problem questions, which rise up in the activity of public prosecu-
tor in executive realization at implementation of court decisions and, in par-
ticular, in relation to defence of rights for such category of citizens as children,
and also lineation of ways of their decision. For achievement of this aim such
tasks was put: to consider history of origin and development of institute of ex-
ecutive realization and defence of rights for children, representative functions
of public prosecutor on the stage of implementation of courts judgments, and
also to define problem questions which rise up at implementation of these
judgments and ways of their solution.

AxtyanbHicTh TeMH. OJHIEO 13 KOHCTUTYLIHHUX (DYHKIIH MpoKypa-
TYpH € TIPEICTaBHUIITBO IHTEPECIB IPOMaTHHHA a00 JIep)KaBu B Cyadl y
BUIIA/IKAaX, BU3HAYEHUX 3aKOHOM, Ta ITPU BUKOHAHHI CYJIOBUX PIllICHb.

JlronuHa, 11 KUTTA, 300pOB’sl, YECTH 1 T1AHICTh, & TAKOK HEIOTOPKAH-
HICTh Ta Oe3MneKa BU3HAIOTHCS B YKpaiHl HAaWBUIOIO COIIaJbHOIO IIiH-
HICTIO.

[TpobGnemu 3axucTy mpas JiTei, a 0COOIMBO HAMOLIBII ypa3IuBoi Ka-
Teropii —iTel-CUpiT Ta AiTeH, M030aBIeHNX 0aThKIBCHKOTO MIKJITyBaHHS,
JTel-1HBaIi[IB —BUMAraloTh BiJl OpraHiB MPOKYpaTypu BXXUTTSA AI€BUX
3aXO[iB LIOAO MiJBUILEHHS €(EeKTUBHOCTI MPOKYPOPCHKOi JisSIbHOCTI,
CIIPSIMOBAHOT Ha peaizalliio MpaB HEMOBHOMITHIX Ta iXHIW cOIlladbHUN
3aXUCT.

Jlis IpoKypopa BUKOHAHHS CY/IOBHX PIIIEHb € BUPILIAIBHUM €TalioM
y HOTO JisTIbHOCTI, TOOTO 3aXHUIIEHE CyA0oM a00 1HITUM JIep>KaBHUM Op-
raHOM TIOpYIIEHE MPaBO rPOMaITHIHA a00 JepkaBu Ma€ OyTH BiIHOB-
JIeHe.

Crarreto 124 Konctutymii Ykpainu nependadeHo, 1o CyaoBi pilieH-
Hs1 € 000B’A3KOBUMH JJO BUKOHAHHS HA BCii TepuTOpii YKpaiHu.

3 METOI0 MOHOBJEHHS MOPYIIEHOTO IMpaBa HE 3aBXKAM JOCTaTHBO
OTPUMATH 3aXHCT CyAy YW IHIIUX FOPUCIUKIIIHHUX OpraHiB y Qopmi
BJIQJIHOTO PIIICHHS — Horo 11e HeoOXinHo peanizyBatu. OTxke, yXBaJeHe
iMeHeM YKpaiHH pillIeHHs, sKe MPOUIIIO BC1 IHCTAHLIIT OCKap>KeHHs 1 Ha-
OyJ10 YMHHOCTI, Ma€ OyTH peajbHO BUKOHAHE.
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BukoHaHHAM pillIeHb Cy/1y 3aBEPIIYETHCS MPOLEC 3aXUCTY MAHHOBUX
1 HEMaifHOBUX TIpaB MITeH MUIIXOM iX (DaKTHYHOI peaizallii y mopsaKy
BUKOHABUYOTO MpoBapKeHHs. OTKe, YIOCKOHATIEHHS JISUIbHOCTI IPOKY-
popa Ha cTajii BUKOHAHHS CYJJOBUX pIllI€Hb, 1 30KpeMa, Y BUKOHABUOMY
MIPOBA/IKEHHI, SIKOMY IPUCBSYEHA 11 CTAaTTs, JiHICHO, aKTyaJbHE.

Cman Hayxosoi po3podoxu. JisUTBHICTH NMPOKypoOpa y BHKOHABYO-
My TMPOBA/KEHHI BHUCBITIIIOBAJIHM B IIMPOKOMY acIleKTi Taki BUEHi, SK
M.M. T'oBopyxa, M.B. Pynenxko, C.O. Manaxos, B.I. Conoakwuii Ta iHii.
OpnHak aHaji3 npaib 3a3Ha4€HUX HAYKOBIIIB MTOKA3YE, 1110 € MUTAHHS, K1
3aJIMIIAIOTHCS TUCKYCIHHUMH 1 TOTPEOyIOTh BUBUEHHS.

HaykoBi nonoskeHHsI OA0 AiSTIBHOCTI Cy0’€KTIB BUKOHABYOTO IPO-
BQ/KEHHS, Y TOMY YHCIII NPOKYpOpa, 3HANIIIM BiAOOpakeHHS B JIUC-
epramiitnux poo6orax M.M. I'oBopyxu, P.B. Ironina, C.B. lllepbak Ta
THIIHX.

Memoto cmammi € BU3HaAYEHHS IPOOJIEMHHX NMUTaHb, IKI BUHUKAIOTh
B JIISJIBHOCTI MTPOKYpOpa y BUKOHABYOMY NPOBAKEHHI PU BUKOHAHHI
CYZIOBUX PIIIEHb 1, 30KpeMa, 1010 3aXKCTY MpaB TaKoi KaTeropii rpoma-
JISTH, SIK JIITH, a TAKOXK OKPECIICHHSI IUISX1B IXHHOTO BUpimeHHs. J{is 1o-
CSITHEHHS 11i€1 MeTH B poOOTi MOCTaBIEH] Taki 3a/1a4i: pO3MISIHYTH 1CTO-
pi0 BUHUKHEHHS 1 PO3BUTKY 1HCTHTYTY BHKOHABYOTO MPOBAIKCHHS Ta
3axHCTy TpaB JiTeH, MpeICTaBHUIBKIX (QYHKIII MpOKypopa Ha cTamii
BUKOHAHHS PILLIEHb CY/IB, @ TAKOK BU3HAUYUTH MPOOIEMHI MUTaHHSA, SKi
BUHHKAIOTh TP BUKOHAHHI LUX PIIEHb Ta IIJISXU X BUPILICHHS.

Buknao ocnoenozco mamepiany. Y 1998 poui Hakazom MiHicTepcTBa
roctutii Ykpainu Big 19 mucromnana 1998 poxy Ne 60/5 nnst 3xilicHeHHS
BHUKOHABYOI AISUIBHOCTI 3 peaiizallii pillleHb IOPUCTUKLIINHUX OpraHiB
crieniajgibHO CTBOpeHo JlepikaBHy BUKOHaBUY ciryx0y (maii — IBC) Ykpa-
HH, sIKa BXOJIUTH JI0 CUCTEMH OpraHiB MiHicTepCcTBa IOCTHUIIT YKpaiHH.

CraBiy npaBOHACTYIHUKOM 1HCTUTYTY CYIOBUX BHKOHABIIIB, SIKHI
10 1999 poky OyB ckimanoBoro cynoBoi cuctemu, JIBC Ykpainu, 3rigHo
13 3aKOHOJJaBCTBOM, PETYIIIOIOUMM ii IPaBOBUI CTATyC Ta HANPSAM AislIb-
HOCTI, € OpTraHOM, BiJIIIOBIIaJIbHUM 3a CBOEUACHE, TIOBHE 1 HEYIIepeIKe-
HE NPUMYCOBE BUKOHAHHS PillICHb.

IcTOpisi BAHMKHEHHSI THCTUTYTY BUKOHAHHS CyJJOBUX pillleHb B YKpa-
iHI He pa3 mpuBepTaia yBary HayKOBIIB Ta mpaBo3HaBLiB. Lle mocuth
TPUBAJIMI MpoLIeC 3apOBAPKEHHS B JIII0 MOPSAIKY BUKOHAHHS CYIOBUX
pillieHb, SIKUH HAa KOYKHOMY 1CTOPUYHO-4YaCOBOMY €Tarli 3a3HaBaB iCTOT-
HUX 3MiH.

3aKOHOJIAaBCTBO MPO BUKOHAHHS PIllIeHb Cydy Ha TepuTOopii YKpaiHu
6epe novatok 3 yaciB KuiBcbkoi Pyci. Y nonanbiuioMy BU3Hau€HO KiIbKa
ICTOPUYHHUX €TaIliB HOTO PO3BUTKY.
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Jlo OCHOBOMOJIOKHUX aKTiB, SIKUMHU DPEIJIaMEHTYBajach IisSUIbHICTh
OpraHiB BUKOHAHHS CyJI0BUX pillleHb, BITHOCATH «PychKy mpasmy», JIu-
TOBCBKI cTaryTH, «lIpaBa, 3a SKUMH CyAMTbCS MaJOPOCIICHKUI HApOI»,
«3Biz 3axoniB Pociiicekoi imnepii» Ta inmi. [lopsia 3 HUMHU 10 TpaBOBUX
3acajl IHCTUTYTY BUKOHAHHS CYJOBHX pillIeHb HaJEKal0o TaKOX Marje-
Oyp3bKe MpaBo.

IcTropuyHMii PO3BUTOK MPHUMYCOBOTO BUKOHAHHS CYIOBUX DIIlICHb
MOJKHA TIOJUTMTH HA KiJTbKa OCHOBHMX mepioxiB: 1) mepion aii «Pych-
KOT TIpaBam», SKWK OXOTutroe yacH icHyBaHHs KuiBchkoi Pyci (XI-XII
cTomiTTs), peomampHo po3apodneHoi Pyci (XI-XIV cromitrs)i mova-
TOK JIMTOBCHKO-PYCBKO1 100u; 2) nepiox aii JIntoBchkux crarytis 1529,
1566, 1588 pokiB; 3) «Ko3allbKHii EPi0», KOIH AisNIO 3aKOHOAABCTBO
PO IHCTUTYT BUKOHAHHS CYJIOBHX DIIICHb, PEIJIaMEHTOBAHE PI3HUMU
NPaBOBUMH aKTaMH TETHbMAHCBKOi JIepKaBH 4YaciB JPyroi IMOJIOBHHU
XVII — kinms XVII cronite; 4) mepiox Ail 3akoHomaBcTBa Pociiickkoi
imrepii (3 kiamg XVIII cromitrsa — mo 1864 poky); 5) cymoBa pedopma
1864 poxy; 6) pansHChKUI nepiof; 7) mepiof CydyacHoi yKpaiHChKOT ep-
KABHOCTI.

[lepmnii mepiox ictopii 1HCTUTYTY BUKOHAHHSA CYIOBHX pillIeHb
noB’si3aHui 3 «PyCchKOIO MpaBI0IO», OCKUIBKK caMe BOHA TMOCIA€ 1ICH-
TpaJIbHE Miclie cepen kepen npaBa KuiBcbkoi Pyci.

Onnak «Pycpka mpaBaa» He NPHUALIIIA OKPEMOi yBaru BUKOHAHHIO
MOKapaHb, X0ua B Hil 1 BCTAHOBIIOBAJIUCS CIIOCOOM BUKOHAHHS PIllIEHb
(BupokiB). Tak, mo3uBay cam MpUTAraB J0 Cy[y BiJIOBiAa4ya, 1 BUKOHAH-
HS pillIeHb TPOBAAUIIOCS CTOPOHAMHU 3aJI€KHO BiJ] TOTO, HA YHIO KOPUCTh
BOHO OyJI0 BUHECEHE. YYacTh Y TaK 3BaHOMY BUKOHABUOMY ITPOBAKEH-
H1 Opayii KHSDKI CITyTH, K1 He OyJid MpeACTaBHUKAMH OpraHiB BUKOHAH-
HS pIIICHB, a JIUIIE JIOTIOMarajiy CTATYBa4eBi MPUBECTH PIIICHHS /10 BH-
KOHAHHSI, OJIEPKYIOUH 32 TaKy JOIOMOTY OCOOJIMBE MUTO.

[Ipote nns BUKOHAHHS MMEBHUX CYJAOBHX pillleHb HE0OXiMHO Oyo 3a-
Jy4yaTH MpeICTaBHUKIB MyOJIyHOI BIIaaM, K1 BiJ IMEH1 KHS3s (IeprxKa-
BU) MOIJIM 3aCTOCOBYBAJIM NIPUMYCOBI 3aX0AH a00 CHPHUSATH CTATYBaueBi
y BUKOHAHHI1 PIllICHb.

V 1eii nepioJl BUKOHaHHSI CyA0BUX PIllIEHb MOKJIAa10Cs Ha CYJOBUX
areHTIiB — MPEICTaBHUKIB KHKOI OpyKUHH. Po3moain iXHiX MOBHOBa-
JKEeHb, BU3HaUeHUH y «PyChKill paBai» Ta IHIIUX [aM’ITKax TOTO 4acy,
Jla€ 3MOTy 3pOOUTH BHUCHOBOK IIPO IOYATOK BIJIOKPEMJICHHS CHeEllialib-
HUX OpraHiB MyOJIIYHOI Jep>KaBHOT BJIaJ iy, HA K1 MOKJIaJajlacs OCHOBHA
(byHKIIiS BUKOHAHHS CYIOBHX PIIIECHb.

3a yaciB JINTOBCHKMX CTaTyTiB (HACTyHMHMU Mepiof] icTOpii IHCTUTY-
Ty BUKOHAHHS CYJOBHMX pillIeHb)BUHHMKA€E MEPIIUN BIJOKpPEMJICHUH Ta
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Creliaai30BaHuil OpraH BUKOHAHHS pillleHb 1 3a0e3MeueHHs AisTbHOCTI
3eMCBKHX cyiB. Moro ¢pyHKIIii Gyau mokIaaeHi Ha BO3HOTO, SKHil MO€I-
HyBaB CJIiI41, TOCBIIYyBaJIbHI, BUKOHABYI Ta 3a0e3MedyBabHI (PYHKIIIT.
BosHwuii mpr3HaYaBCst BOEBOIOIO 32 IMOAHHIM 3€MCBKOTO CY/Y 1 IIJISIXTH
Ta CKJIaJaB MpUCATY. Y IUBUIBHUX CIpaBaxX BO3HUN BHUKOHYBaB 3a0e3-
nedyBaibHi (YHKIIII, 30KpeMa: BpydaB BUKJIHK JI0 Cydy, 3a0e3leuyBaB
SBKY BIAMOBIZa4a, y TOMY YHCII 13 3aCTOCYBaHHAM IIPUMYCY, @ TAKOXK 32
pIIICHHSIM Cy/y 3[1MCHIOBaB BBEJICHHS HOBUX T'OCIOJAPIB Yy BOJOMIHHS
HEPYXOMHM MAWHOM.

JIuTOBCHKI cTaTyTH Tnepeadadany MeBHI rapaHTii 3a0e3medeHHs -
SJILHOCT1 BO3HOTO, a caMe: Horo ocoba BBaXkajiacsl HEAOTOPKAHHOIO, 32
BUKOHAHHS CBOiX OOOB’SI3KiB BiH OTpPMMYBaB BHHAropoay Bia ociO, B
iHTepecax sikux AisB. Ilocaga Bo3HOrO y nojanibiiomMy Oyna ckacoBaHa
y apyriit nonouni XVII cTomiTrs 1 pakTHUHO HE iCHYBaja 10 MepIIoi
nonosurn XVIII cronirra. Moro (yHKIi BHKOHYBamH MichKi CITyTH,
TIOJIKOBI KaHIEIsIpii a00 apiOHI NUIAXTHYI Ta KO3aKH, sIKi mepeOyBain Ha
0COOHMCTIH CITy»01 y MOJKOBHHUKA'.

Tperiii iepiof icTopii IHCTUTYTY BUKOHAHHS CY/IOBUX PIIICHb MOXHA
YMOBHO Ha3BaTH «KO3aI[bKUM», OCKUIBKH BiH MOB’SI3aHUH 3 ICHYBaHHIM
I'eTbMaHIIMHYT — KO3alLIbKOT IepKaBu. Y 1iei nmepio] BIAHOCHHH Y cepi
BUKOHAHHS CYJIOBHX pillIEeHb PErJIaMEHTYBAJIHCS KiTbKOMa JKEepelamu
IpaBa: 3BUYAEBUM TPABOM (CKIIATIOCS 3a TOMEPEaHI CTOMTT), JInTOB-
CBKUMH CTaTyTaMH, MaraeOyp3bKUM IPaBOM, JOTOBIPHUMH CTaTTSIMU
MDK TapchbkuM ypsimoMm 1 'erbManmuHo0 Ta iHIMUAMUA. OCOONHBICTIO
IIbOTO TIepiomy OyIJIo Te, IO CY/IOBI PillIEeHHS BUKOHYBAJIA CYJIH Ta aJIMi-
HICTPaTHBHI OpPTaHu, 10 CKJIAIy SIKUX BXOAUIN OCOOH, IO s 3a JI0-
pydeHHsIM rerbMaHa. OpranaMy BUKOHAHHSI CYJJOBUX PIllICHb BUCTYT AN
OCaBYJIH.

[IuTaHHs IHCTUTYTY BUKOHAHHS CyJIOBUX pillIEeHb HAa TOW 4ac Oysu 3a-
KpirieHi y 30ipHuKy 1743 poky «lIpaBa, 3a SKUMH CyIUTHCSI MaJOpO-
CIiCbKUH Hapom». Y 1IbOMY HOPMaTUBHOMY aKTi Mepeadadanocs Biipo-
JOKEHHS ITOCaIN BO3HOTO MPH M1AKOMOPCHKOMY, 36MChbKOMY 1 TPOACHKOMY
Cylax, sika paHillle He iCHyBaja y CHUCTEeMI Ko3albKux cyxiB. IIpore B
ICTOPUYHIN JIITEpaTypi 3a3HAYAETHCS, [0 BKA3aHUW 3aKOHOJABYMN aKT
o(imiiino He OyB IPUHHATHIA.

3 METOI0 YIOCKOHAJICHHS CY/IOBOI CHCTeMH YKpaiHu retbMaH Kupu-
70 Po3ymoBchkuit y 1760 pori 3ampoBaauB pedopMy CyTOYHHCTBA Ta

' Benikosa, C.O. (2012). IcTopist CTaHOBJCHHSI T4 PO3BUTKY IHCTUTYTYy BUKOHAHHSI
CYNOBUX pillieHb. Bichuk npoxypamypu, 7, 115.
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CYZIOyCTPOIO, 3T1THO 3 SIKOIO (DyHKIIisI BAKOHAHHS CYIOBHX PIIIEHb 3HOBY
Oyia HOBEPHYTa BO3HOMY.

V yeTBepTuil nepiof icTopii BAKOHAHHS CyJOBHX pIIE€Hb — M1 Yac il
3aKOHOJABCTBA POCiiiChKOT iMIIEpil — BUKOHAHHS PillleHb CYIy TOKJIaa-
Jocs Ha nominito. OHUM 13 OCHOBHUX 3aKOHO/IaBUMX JIXKepell, SIKe per-
JAMEHTYBaJIO MUTAaHHS BUKOHAHHS CYJOBHX pillleHb, Oyaa kHura «lIpo
CTSATHEHHS [IMBUTBHI», IO BXOMIIA Y «3Bif 3akoHIB PociiichKoi iMmiepii»,
YUHHUI Ha TepuTopii Ykpainu Bix 1835 poky.

3a cynoBoro pedopmoro 1864 poky BUKOHAHHS CyJOBUX PIllICHb I10-
KIIa/1a0Csl Ha CYJ0BMX HPUCTABIB. [XHS AisIbHICTH pernamMeHTyBaiacs
TaKUMU HOPMAaTHBHO-TIPAaBOBHMH aKTaMH, SIK «3aIpOBaKCHHS [IUB1JIb-
HOTO CYJI0YMHCTBa», «CTaTyT KapHOTO Cyl04yMHCTBay Bija 20 nucronana
1864 poky. [IpakTnyHa MisUIBHICT CYIOBUX MPUCTABIB HA TOW Yac MOJIs-
raja y NpuMyCOBOMY BUKOHAHHI CyOBUX PIIIeHb y IMBUIBHUX Ta KPH-
MiHAJIBHUX CIIPaBax (CTOCOBHO MAaHOBUX CTATHEHB). Cy0Bi MPUCTaBU
Opaiy yJacTh y CIpaBi Ha BCIX CTaJisX IMPOBAIHKCHHS.

Jlesiki BU€HI IIISATh 1ICTOPII0 PO3BUTKY 3aKOHOJABCTBA PO BUKOHAB-
4ye MpOBaPKEHHS Ha mepioa 70 cynoBoi pedopmu 1864 poky 1 nmepiox
micis Hel.

BoaHouac, po3BUTOK 3aKOHOJABCTBA YKpAiHM ICTOTHO BIAPI3HSAETH-
Cs1 BiJl pOCIHICHKOTO, OCKIJIBKH NEPiON YKPATHCHKOT AEP)KaBHOCTI, K iX
Ha3UBaIOTh ICTOPUKH, BIJIrpalii 3Ha4Hy POJIb B MOJAIBIIOMY PO3BUTKY
YKpaiHCBKOT'O 3aKOHOAABCTBA PO BUKOHABYE MPOBAKEHHS .

[lepimuM 3akoHOAABYMM akTOM Ipo cyn Ykpaincekoi PCP Gyna mo-
cranoBa HaponHoro cekperapiary Big 4 ciuns 1918 poky «IIpo 3ampo-
B KEHHS HApOJHOTO Cyay», SIKOIO Oys10 JIIKBIIOBAaHO MOCaay CyAOBUX
IPUCTaBIB. YIeplle 3 4acy BCTAHOBJIECHHS PAJSHCHKOI BIAAM IHCTUTYT
CY/IOBHX BHMKOHABIIIB ISl CIIPHSIHHA HAPOJHHUM CyJaM y IiSUTBHOCTI 3
BUKOHAHHSI CY/IOBHUX pillleHb OyB 3alpOBaPKEHUI THMYAcOBUM I10JIO-
JKEHHSIM TTPO HAPOJIHI CY/IM 1 PeBOJIIOMIHI TpuOyHanu Ykpaincbkoi PCP,
3arBepkeHuM aexkpetom PHK VPCP «llpo cyn» Big 14 mortoro 1919
POKY.

HoBe pansHCbKe 3aKOHOIABCTBO MPO BUKOHABYE MPOBA/KEHHS CKa-
CyBaJIO 3acO0M MPUMYCOBOTO BHKOHAHHS, IO MisUTM y Hapchkiii Pocii
(apemT OOp>KHUKA, HOTO OCOOMCTHH OOIIYK, MPHUBIT Y CYII 7Sl BCTAHOB-
JICHHS. MailHOBOTO CTaHy, OTOJIOLICHHS OOp)KHHKA HECIPOMOXXHUM Ta
1HII1 3acO0H, CIIPSMOBaHI MPOTH 0COOM OOpP)KHMKA)1 BCTAHOBHJIO HOBI
«OOMEXyBaIBbHI» 3aX0/IM TPUMYCOBOTO CTATHEHHS MaiiHa OOpP)KHUKA.

Hanpukmnan, TuMyacoBa IHCTPYKIIsSL sl CyIOBUX BHKOHaBLIB 1920
POKY BCTAHOBJIIOBaJIA TaK1 3aX0/1U IPUMYCOBOT'O CTSTHEHHS: 3BEPHEHHS
CTSTHEHHS Ha PyXOMe MaifHO Ta TpoIli OOP)KHUKA; 3BEPHEHHS CTATHEHHS
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Ha BUHAropojy, ofiepskaHy OOp>KHUKOM 32 MICIIEM CITy»Ou abo poboTH;
BUJTyYCHHsI Yy OOp)KHHMKA 1 Tepejada CTATYBa4deBl MEBHOI pedi; MpoBa-
JOKEHHS 1H 3a paXyHOK OOp>KHMKa, K1 BIH HE BUKOHAB Y BCTAHOBJICHUM
CYIOBHM pileHHsM cTpok. OqHaK i HOpMU IpaBa Oylu Iie He ypery-
JTbOBAaHUMH.

VY nonanbiioMy JiSTIBHICTH CYIOBUX BUKOHABIIB Ta periiaMeHTAallis
IPUMYCOBOTO BUKOHAHHS Cy/IOBUX pillleHb Oynia Bu3HaueHa y L{uBinbHO-
npornecyaibHoMy koaekci YPCP Big 1924 poky ta Hakasi Hapkom’rocty
Vkpaiau Bix 1927 poky «Haka3 cyqoBIM BUKOHABIISIMY, @ TAKOXK HU3KOIO
BIAMOBITHUX 1HCTPYKIiH (iHCTpYyKIis «IIpo mopsaok BUKOHAHHS Cy/IO-
BUX pimeHb» BiJ 28 BepecHs 1939 poky 3 HacTymHUMHU 3MiHamMu y 1966
ta 1973 pokax, iHCTpyKIis «IIpo BukoHaBue mpoBapkeHHs» Big 1985
POKY, siKa CTaJia OCTaHHIM HOPMaTUBHO-TTPABOBUM aKTOM, IPUHHITHM 32
pansHCHKUX YaciB PO BUKOHABYE MTPOBAKEHHS).

Xoua y paJsHCbKOMY 3aKOHOJABCTB1 OyB 3poOsieHUIl 3HAYHUN KPOK
oo 3a0e3neueHHs] TpoMajsTHaM TMPOIECYaIbHUX TapaHTii BUKOHAB-
YOro MpOBAKECHHS, OJHAK I 3aKOHOJABCTBO HE MICTHJIO MPSIMHUX YH
JIOIATKOBUX 3aXOJiB MPUMYCOBOTO XapakTepy CTOCOBHO OOpXHMKa, a
caMe: apelT MaifHa Ta KOIITIB OOp»KHHWKA, 3a00pOoHa BHUI3MYy 3 MEBHOI
MICIIEBOCTI Ha YaC BUKOHAHHS CYJIOBOTO PIllIEHHS TOIIIO.

HacTynHuM eTarnoM CTaHOBJIEHHS Ta YIOCKOHAJIEHHS BHKOHABYOIO
MIPOBADKEHHS CTajo NMpUiHATTA BepxoBHoro Pamoro Ykpainu 3akoHiB
«IIpo [lepxaBHy BuKOHaBuy ciayxOy» Bin 24 Oepesnst 1998 poky Ta
«IIpo BukonaBue npoBapkeHHs» Bix 21 kBiTHS 1999 poKy, sKMMHU Bpery-
JTbOBAHO HOBHH MOPSAJOK MPOBEJCHHS BUKOHABYMX /1 HOBOCTBOPEHUM
OpraHoM BUKOHaHHSA — Jlep>KaBHOIO BUKOHABYOIO CITyk0010. /10 3aB1aHb
JTAHOTO OpTraHy BXOAMTH 3/1HICHEHHS MPUMYCOBOTO BHKOHAHHS DPIllICHb
Cy/liB Ta IHIIMX OpraHiB B YKpaiHi. Bka3aHi 3akOHU 1 BU3HAYMIIM TIOYATOK
CYTTEBOTO pe(OpMyBaHHs BCIET CUCTEMHM BUKOHABUOTO IIPOBAKEHHS.

OcobnuBa yBara 110 mpaB JiTel, HEOPAWHAPHUH MiAX11 y BUPIMICHH]
PI3HUX IOPUJIMYHUX ACIEKTIB, OB’ SI3aHUX 3 HEMOBHOJITHIMHU, 3HANIILIH
CBO€ BiJIOOpa)KE€HHS B 3aKOHOJIABYMX aKTaX, MPUUHITHX HA OKPEMHX 1C-
TOPUYHUX €Tarax iCHyBaHHS JIep’KaBU YKpaiHH.

Tak, B 0IHii 13 epIIUX aM’ATOK TaBHOPYCHKOI icTOpii — «PychbKiii
npaBA» — 3rafyeTbes Mpo Take MaifHOBE MPaBO IUTHHH, SIK IPAaBO Ha
cnankoeMcTBo. [lepenbaganocs mpaBo Marepi 3aJIMIIATH BCE CBOE Maii-
HO 3a 3aMoBiTOM Oy/b-KOMY 3 JiTei 6e3 0OMeKeHHs, CHHOBI a00 J04IIi
SIK BJ] IEPIIIOTO, TaK 1 BiJ APYTOro ILTIO0Y, KEPYIOUUCH TUIBKU CTaBIICH-
HsaM aiteit 1o Hei (cT. 106 «Pycbkoi npasany»). Ha BoBy 3 ManoniTHIMU
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IiThMHU, 3riaHO 31 cT. 101, OyB moknageHuit 000B’ 30K 30epiraTu MaitHO
ciM’1 1 Tiepeiadi Horo JITSAM 1 BUILTAYyBaTH JITSAM BCE BTpadeHe!.

VY nepion neTpoBChKUX pedOopM 3HAYHA yBara MpUALISIIACS OMIIl K
0COOJIMBOMY COIIaJIbHOMY 1HCTHUTYTY, SIKUH 3/1HICHIOBaB (DYHKIIT 3aXHC-
Ty, 3a0e3neueHHs 1 HaB4aHHs HenmoBHOMITHIX. [leTpo I BenmiB mornsgaru
CHPIT, IO «3aluImincs 0e3 0aTbKiBCbKOI BIIAAM, MIAKUABKIB a0 Ha-
POKEHUX, 0ci0 YOJIOBIYOI CTaTl O CEMH POKIB BUXOBYBaTH, a MOTIM
HaJCHJIATH B IIKOJIM BU3HaueH1»?. binbir Toro, npu [lerpi I BuHMKaOTH
TPU BUAM MPU3HAYCHHS OMIKYHIB: 3a 3alI0BITOM 0aThKiB, BIAMOBITHO 10
3aKOHHHUX MPABHJI, 32 POMOPSIHKEHHIM YPSIY>.

He 3ynunsitourch Ha JeTaJbHOMY PO3IVISAlL 1CTOPIT BUHUKHEHHS 1
PO3BHUTKY 3aKOHOJIABCTBA IIOJI0 3aXHMCTy MpaB Ta 1HTEPECIB JiTEH, 3a-
3HaunMo, 10 Bxke y XVIII cTomiTTi 4iTKO BU3HAYMIUCS HOro OCHOBHI
HaMpsMH: 3aXMCT MalHOBHMX IpaB AMTHHU Ta 3aXHUCT il MpaB Mif 4ac
MPUTATHEHHS O KPUMIHAIBHOI BiAMOBIIaibHOCTI. OOMIBA 111 HANIPSIMU
OTPUMAJIM CBi¥ MOAANBIINA PO3BUTOK HAa 3aKOHOIABUYOMY PiBHI.

HoBwuii nepion B paMKax IaHOTO €Tary PO3BUTKY KPUMIHAJIBHOTO 3a-
KOHOJIaBCTBA PO 3aXUCT IUBUILHUX MPAB HEMOBHOMITHIX YMOBHO MOX-
Ha Bu3HauuTu 3 KiHug XVIII cr. 1 3aBepumtu pepopmamu 60-X pokiB
XIX cromitrs. OCHOBHUM JOCSTHEHHSIM B II€H 4ac NMPHUHHATO BBaXa-
TH Koau(iKyBaHHS 3aKOHOAABCTBA B «3Bij 3akoHIB Pociiichkoi iMmepiin
CriepaHChKUM, IO JAJI0 3MOTY O0’€JHATH PO3pi3HEHI HOPMH B €IMHI
IIPABOB1 KOMILJIEKCH i IHCTUTYTH.

Hampuknaz, Ba)XTMBUM HOBOBBEICHHSIM CTaJI0 YITKE PO3MEKYBAHHS
BIKOBUX KPUTEPIiB MOA1TY HETIOBHOIITHIX 1 BCTAHOBIIEHHS BiAMOBITHOTO
JUIS KOXKHOT BIKOBOT IpynH o0cAry HUBLIBHOI nie3gaTtHocTi. OTxe, He-
MIOBHOJIITHI TIOAUISUTACS Ha TpU Tpymnu: A0 14 pokis, Big 14 1o 17 pokis
ta Bix 17 mo 21 poky. [Ipu mboMy oco6u 10 17 poKiB iMEHYBaIHCS MaJIo-
TTHIMH, a BiJ 17 10 21 poKy — HETIOBHOMITHIMHU.

Jo 14 pokiB HEMOBHOMITHIN OyB MOBHICTIO HEI€3JAaTHUN B IHBLIb-
HUX BIZIHOCHHAX 1 HE MIT «HI YIIPaBJIATH 0€3M0CEPETHBO CBOIM MAETKOM,
HI PO3MOPSKATUCS HUM, Hi BIAUY)KYBaTH HOTO 3a SKUMHU-HEOYIb «3a-
KPITUICHHSM», Hi YIIOBHOBa)XyBaTH Ha Te BiJ cebe iHmux». 3 14 mo 17
POKIB MaJOJITHHOMY HAJaBajOCs JIUIIE OJHE MPaBO — BXOAUTH B OIi-
KyHCBhKE YIPaBIIHHS MPO NMPU3HAYCHHS WOMY OIIKyHA, MPOCHTU PO

' Yucrakos, O.U. (1984). Poccuiickoe 3akoHOMATENBCTBO X-XX BEKOB: B 9 TOMax.
3axonooamenscmeo /pesnei Pycu, 1, 162.

2 HeuwaeBa, A.M. (2000). Poccust u ee netu. Pebenok, 3axkoH, eocyoapcmeo. Mocksa:
WI'TIAH, 29.

3 Hesomun, K.A. (2005). Hcmopus poccutickux epadxcoanckux 3axonos. MoOCKBa:
Crartyr, 405.
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3aMiHy OJIHOTO OIliKyHa iHIIMM. [IpoTe mpaBa HEMOBHOMITHROTO Ha PO3-
MOPSPKEHHS CBOIM MaitHOM, $IK 1 paHilie Oyau Mi3epHUMHU.

3a Takoro CTaHy 3pOCTa€ COLIAJbHO-IPABOBA POJIb IHCTUTYTY OIi-
KM, SIKa, BIAMOBITHO A0 cT. 225 «3Bomay 3akoHiB Pociiicbkoi iMmepiin,
BCTAHOBJTIOBAJIACS <JIJIS1 MIKIYBaHHS PO 0CO0Y 1 MaifHO MasIOITHIX».
[{nm 3aKOHOM JI€TaIBHO PETTAaMEHTYBABCS MEPeTiK 0Ci0, IKi MOTIH OyTH
omiKyHamMu (pOJinyi, CBOSKH MaJIOJIITHHOTO 1 CTOPOHHI 0COOM), a TaKOXK
0ci0, sIKi 32 TUMHU a00 1HIIMMH IPUYMHAMU HE MOIVIM HUMU OyTH.

Onika aBTOMAaTUYHO MPUIHMHSIIACA MPU JOCSATHEHHI HETOBHOJITHIM
17-piunoro Biky. IIpote ctT. 220 «3Bomy 3akoHiB Pociiickkoi iMriepiin
cBigumna: «I1lo To#, XT0 OCcATHYB 17-pidyHOrO BiKy, BCTYIIA€ B YIIPaBIIiH-
HSl CBOIM Ma€TKOM, aje poOuTH OOpry, AaBaTH MHCbMOBI 3000B’ sI3aHHS
1 3A1CHIOBATH aKTH 1 omepalii SKoro-HeOyab poidy, a OTHAKOBO 1 PO3IIO-
psLIKATUCS KamiTajJaMH, 110 3HaXOAAThCs B 00iry, abo OTpuMyBaTH Taki
HazaJ 3 KPeIUTHUX BCTAHOBIEHb MOXe, 0e3 BIAMIHHOCTI AiTeH Bil0-
KPEeMJICHHX BiJl HEBIJOKPEMIICHHX, HE 1HAKIIIE, SIK 31 3rO/IH 1 3a MiAITHUCOM
CBOIX OMIKYyHIB, 0€3 4Oro HisKi BUJaHI HUM 3000B’sI3aHHS HE MOXYTh
BBaKATUCS TIHCHUMI'.

[limcymoByt0YM BHKJIaJCHE, pOOMMO BHCHOBOK, IIIO YIIPOJOBXK YCIX
ICTOPUYHUX NEPIOAIB ITpaBa AiTei noTpeOyBaiv MEBHOTO 3aXUCTY 3 OOKY
0aTbKiB, a y pa3l iX BIACYTHOCTI (11030aBiieHHs OaTbKIBCHKUX IpaB, BiJli-
OpaHHS TUTUHU TOIIO) — JEPIKABH.

ToMy HEBUTIQJIKOBO CyYacHa JisIILHICTH POKYpOpa MOB’sI3aHa Tepe-
JyCiM 13 3aXHCTOM TIPaB Ta IHTEPECIB MiTEH NMUISIXOM 3MIMCHEHHS Tpe-
CTaBHUIBKUX (YHKIIIH.

Tax, crarrero 36-1 3akony Yipainu «IIpo nmpokyparypy»’ BU3Ha4€HO
niacTaBu Ta popmu npeacTaBHUITBA. [[peacTaBHUIITBO MPOKYPOPOM 1H-
TepeciB rpoMasiHIHA a00 JIep:KaBU y Cy/i OJATa€e Y 3A1MCHEHHI IPOKY-
pOpaMH BiJl IMEHI1 JIep>KaBH MPOIECYyIbHUX Ta IHIUX J1H, CIPSIMOBAaHUX
Ha 3aXHCT y Cydl 1HTEpeciB rpoMajssHUHAa a0o0 Jep)KaBH Yy BHUIAJIKaX,
BU3HAYEHHUX 3aKOHOM.

[lin mpencTaBHUIITBOM MPOKYpaTyporo 1HTEpECiB IPOMasiH B CYyIl
CJIIJT PO3YMITH TaKOX 31MCHEHHS 3aXUCTy 1HTEPECIB TPOMAISIH MPU BU-
KOHaHHI CyJOBUX PillIEHb IUISIXOM BXKUTTS 3aX0/IiB, CIIPSIMOBAaHHX Ha CBO-
€4acHe 1 peasibHe BUKOHAHHS CyJI0BUX PillIeHb, IOCTAHOBJICHUX Y CIIpa-
Bax 3a M030BaMHU, 3asBaMH MPOKYPOPa, a TAKOXK IIJISIXOM 3a0e3MeUeHHS

! Toneimesa, JL.YO. (2002). IIpasosoe nonodcenue oemeii 6 Poccuu: ucmopuueckut
acnexkm: aBTOped. ANCC. HA COUCKAHWE YUCHOH CTENeHM KaHJ. IOpH[. HayK: CIIell.
12.00.01. «Teopust u ucTopus rocygapcrsa u npasa». CTaBponosb.

2 3axon npo npoxypamypy 1991 (BepxoBua Pama Vkpaiuw). Oiyitinuii caiim
Bepxosnoi Paou Yxpainu. <http://www.rada.gov.ua>
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HAJICXKHOTO 3aXHCTy 1HTEpPECiB ITpOMaJisiH, AKi HE CIIPOMOXHI uepe3 ]i-
3UYHUNA YU MaTepialibHUi CTaH, MOXWJIMH BiK a00 3 1HIIUX MOBAKHHUX
NPUYHH CaMOCTIHHO X 3aXMCTHUTH, 1 Aep>KaBU MPHU BUKOHAHHI pillIeHb
CY/iB Ta IHIINX OpPTaHiB.

OTxe, IpOKypop 3A1MCHIOE PEICTaBHUIITBO IHTEPECIB AITEH, K Ue-
pe3 CBiil HETTOBHOMITHIM BiK HE CIIPOMOXHI CAMOCTIMHO 3aXUCTHTU CBOL
mpaBa y Cy/i Ta IP¥ BUKOHAHHI CYJIOBUX PIIlICHb.

Posp mpokypopa y BUKOHABUOMY MPOBAHKEHHI Ha CTA/ii BUKOHAHHS
CYJIOBHX pilleHb 3akpimieHa ct. 19 3akony Ykpainu «Ilpo BukoHaBue
NPOBAKCHHS» ', JIe 3a3HAUCHO, 10 JCpPKaBHUI BUKOHABEIb BiIKPHBAE
BUKOHABYE MPOBA/KEHHS 32 3as5BOI0 MPOKYpOpa Y BHUIAJKaX MPEICTaB-
HUIITBA IHTEPECIB TPOMaIsTHIHA a00 JAepKaBH B CY/II.

Binrak npokypop cTae y4acCHUKOM BHKOHABYOTO ITPOBAKEHHS JIHIIE
32 YMOBHU IPEJICTaBHULITBA IHTEPECiB I'pOMasiHUHA B cyai. B iHmomy
BUIAJIKy IPOKYPOP HE MA€ IOBHOBAXEHb OyTH y4aCHUKOM BUKOHABUOIO
MIPOBAKCHHSI.

OpHak 3 METO0 3aXMCTy IpaB JiTel, 4ui iHTepecu MaroTh OyTH IO-
HOBJIEH1, HEOOX1IHO Ha 3aKOHOJABUOMY PIBHI 3aKPIMHUTU MPaBO MPOKY-
popa 3BepTaTHcs 13 3as1BOIO MPO BIAKPUTTSI BUKOHABUOTO MPOBAKEHHS
TaKOX 1 y BHIMAJAKaX, KOJIHM BiH paHillle HE 3/[IHCHIOBAB MPEICTABHUIITBO
iXHIX 1HTEpeciB B CyIi, aje Micis BUPIMICHHS CYJ0BOI CIIpaBU BUHUKIIH
o0cTaBUHU (HANPHUKIAA, XBOpOoOa OMiKyHA, MOTIpIIEHHS HOro marepi-
aJILHOTO CTaHy TOIIO), Yepe3 K1 TPOMATHUH HE Ma€ MOXKJIMBOCTI CamMo-
CTIMHO 3BEpPHYTHCS 0 JEp>KaBHOI BUKOHABYOI CIIY>KOHU 13 3asBOIO IPO
BIJIKPUTTS] BUKOHABYOI'O IIPOBAJKEHHSL.

VY 3B’sa3ky 3 muM noauisemo aymky K.A. I'y3e mpo Te, mo B 3ako-
Hi Ykpainu «IIpo BuKOHaBUE€ MPOBAKEHHS» HEOOXIAHO NepeadayuTu
MOXKJIMBICTh peaii3aliii MpoKypopoM MNpeACTaBHUIIbKOI (QyHKILI K Y
¢dopmi MopyIIeHHS BUKOHABUOTO MPOBAHKEHHS IUISIXOM 3BEPHEHHS 10
JIepKaBHOTO BUKOHABIIS 13 3asBOIO PO 3aXUCT IpaB, CBOOOJ, IHTEPECIB
1HIMX 0oci6 (ToOTO AiTeit), AepKaBHUX a00 CyCIUIBHUX 1HTEPECIB, TaK i
B (opMi HOro BCTyMy Y BUKOHABUE MPOBAKEHHS, PO3MOYATe CTATYBa-
4yeM (HampHKIIaJI, OIIKYHOM ).

bepyun ydacTe y BHKOHaBUYOMY MPOBAKEHHI, IPOKYpop HalyBae
npaB Ta 000B’I3KIB CTOPOHH, a CaMe: Ma€ MPaBo 03HAHOMIIIOBATHCS 3 Ma-
TepiajlaMyd BUKOHABYOTI'O [TPOBAKEHHS, pPOOUTH 3 HUX BUIIUCKH, 3HIMATH
KOIIii, 3asBJISITH BIJABOJM, OCKap»KyBaTH piIIeHHS, Jii a00 0e3/isIbHICTb

' 3akon npo euxonasue nposadsicenna 1999 (BepxoBHa Pana Ykpaium). Ogiyitinuil
catim Bepxosnoi Paou Yxpainu. <http://www.rada.gov.ua>

2 T'yze, K.A. (2009). Pearmizarisi mpeacTaBHUAIBKOI (DYHKINI MPOKypaTypu Ha crajil
BHUKOHAHHS CyIOBUX pillleHb. [Ipobnemu 3axonnocmi, 105, 252.
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JIEP’KaBHOTO BUKOHABIISI 3 TUTAHh BUKOHABYOTO MPOBAKEHHSI, TIOJaBa-
TH JIOJIATKOBI Marepiaiu, 3asBISATH KJIOMOTaHHS, OpaTu ydacThb y Hpo-
Ba/DKECHHI BUKOHABUMX [IIM, aBaTU YCHI Ta MUCHMOBI TOSCHEHHS, BH-
CJIOBJIIOBATH CBO1 JIOBOJU Ta MipKyBaHHS 3 YCIX MHUTaHb, 110 BUHUKAIOTh
y XOZ1 BUKOHABYOTO MPOBAKEHHS, Y TOMY YHCII MiJ] Yac TIPOBE/ICHHSA
EKCIIEPTHU3H, 3alepeuyBaTH MPOTU KJIOMOTaHb, IOBOJIB 1 MipKyBaHb iH-
UIMX YYaCHUKIB BUKOHABUOTO MPOBA/KEHHS Ta KOPUCTYBATHUCS 1HIIMMHU
MpaBaMH, HAJAHUMH 3aKOHOM.

VY minomy, MpOKypop y BUKOHABUOMY MPOBA/KEHHI Ma€e aHANOTIYH1
IpaBa CTOPOHHU Ta IHIIMX yYaCHHKIB mporecy, nepeadadeni 4. 1 cr. 12
3akony Ykpainu «IIpo BukoHaB4YEe IPOBaIHKEHHSD.

BpaxoByroun Te, 1110 MPOKYPOp € CAaMOCTIHHUM yYaCHUKOM BUKOHAB-
4Oro MPOBAKEHHS, HOT0 MpaBa Ta 000B’A3KK MAtOTh OyTH KOHKPETU30-
BaHi B OKpeMil cTarti 3akoHy Ykpainu «[Ipo BukoHaBuUE MPOBaKCHHSD,
0CcOOIMBO y TUIaHI BUKOHAHHS DPIIEHh CTOCOBHO HAWHOUIBIN YpasinBOi
Kareropii rpomMaasH — JTiTeH.

OTxe, 3 METOIO YITKOTO OKPECIJICHHS TIOBHOBAKEHB MIPOKYPOpPA Y BU-
KOHABYOMY TIPOIIECi MPOIIOHYEMO AONOBHUTH 3akoH Ykpainu «lIpo Bu-
KOHaBYE IIPOBAKEHHs» cTarTero 12-1 takoro 3micty: «IIpaBa mpokypo-
pa sK yYaCHUKA BUKOHABYOTO MPOBAKEHHS.
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Oksana Moroz

THE CONCEPT OF THE
CONSTITUTIONAL RIGHT TO FREEDOM
OF MOVEMENT AND ITS LIMITATIONS
IN CRIMINAL PROCEDURE OF UKRAINE

In recent years the scientists have paid enough attention to the development,
interpretation and recommendations for bringing modern legislation with the
rights and freedoms of man and citizen. And yet, in this area a lot of “white
spots” mismatch appropriate regulations to ensure the legal status of the
person in the legislation of Ukraine, including — Criminal Procedure.

Only on the basis of the rights and freedoms of man and citizen may be based
a practical function of the democratic welfare state that is recognized by the
Constitution of Ukraine a major target of the Ukrainian state. The general
provisions of the constitutional order of society and the state Constitution
of Ukraine 1996 relates that a person’s life and health, honor and dignity,
inviolability and security are recognized in Ukraine as the highest social value
and one of constitutional rights is a fundamental human right to freedom of
movement.

One of constitutional rights is a fundamental human right to freedom
of movement. Is known, this right is inalienable elemnt of legal status.
Everyone always uses the movement in everyday life without even
realizing until a certain point its importance.

The ability of any living creature to move freely — is a necessary con-
dition for the possibility of life, the essence of nature. For a man need to
travel from the moment of her birth and leaves a lifetime. She dictated
a biological (natural)necessity of its existence, and the need for self-
realization of the individual as a person. However, when the first social
institutions historical formation of the human right, this right is guaran-
teed by the Universal Declaration of Human Rights, the Convention on
Human Rights and Fundamental Freedoms, the International Covenant
on Civil and Political Rights, the Constitution of Ukraine and other nor-
mative legal acts.

First, going on to analyze the concept of the right to freedom of move-
ment in the criminal procedural aspect, should begin with the study of
general concepts of rights and freedoms of man and citizen to freedom
of movement is also a history of its limitations.

The concept of rights and freedoms of man and citizen, directly relat-
ed to the humanistic essence and orientation theory of law, all branches
of legal science, is one of its central concepts, which further defines the
conceptual content and conceptual structure of law. It acts as a major
system idea is not only in the creation of the Constitution as an act of
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constituent power of the people and the fundamental law of the country,
but also in the design of certain laws, legal acts that govern the imple-
mentation of certain rights and freedoms.

The Constitution of Ukraine, as well as in the constitutional law of
many other countries, the terms “human rights”, “freedom of man.”
These two concepts should be distinguished. their terminological dif-
ferences emerged historically from the French Declaration of 1789, but
were largely offset by more recent human rights instruments such as
the Declaration of Human Rights of 1948'. Man’s place in society, its
social role largely depends on the scope of the rights and freedoms that
define its social opportunities, the nature of life, system of relationships
of people in the society”.

In criminal procedural aspect draws attention O.G. Shylo — in criminal
justice human rights and freedoms are particularly important as advocate
for public authorities as imperative, value protection which determines
the orientation and content of the whole of criminal procedure™.

In modern jurisprudence is still not completely resolved the issue
of distinction rights and freedoms, as these concepts are always used
together and in international and national legislation. Let’s try to analyze
their coexistence.

First of all, it should be emphasized that between “rights” and
“freedom” as a legal category no sharp differences, since the rights and
freedoms outline some legal human capabilities in different areas of life
that are guaranteed by the state. But between them can be a distinction
based on the degree of certainty possible behavior and mechanism of
government guarantee. The term “right” is used when talking about
concrete possibilities of behavior (the right to work, leisure, education,
social security, etc.). When it is necessary to emphasize the more space
you choose the behavior is at your own discretion and under its own
responsibility, the term “freedom™.

B. Pohorilko, distinguishing the concept of rights and freedoms,
constitutional defines freedom as the possibility of free (active or
passive) behavior (activity) of a person and citizen in society and state, the

' Lsix M. B., Tkauenko B. [I., Borauosa, JI. JI. ta iH. (2002). 3aeanvna meopis

depoicasu i npasa. Xapkis: IIpaBo.

Omnimenko, H. (2013). HeBiaxmaaHicTh 3aBaHb N0 3a0€3MEYCHHIO MPaB, cBOOOT i

3aKOHHHX IHTEpeciB 0cOo0M (TeopeTHdYHI MOJENl Ta MpakTHKa peajizaiii). BicHuk

Hayionanvnoi akademii npasosux nayx Ykpainu, 2 (73), 18.

umno, O.T. (2011). Teopemuro-npuxnaoui ocHo8u peanizayii KOHCMUMYYIUHO20

npasa nooUHU [ 2POMAOSHUHA HA CYOOBULL 3aXUCT Y 00CYO080MY NPOBADIICEHH] 8

KpuminanbHomy npoyeci Yrpainu. Xapkis, [Ipaso.

+ IIBik, M. B., Trauenxo, B. JI., Boragosa, JI. JI. Ta in. (2002). 3acarbna meopis
Oepoicasu i npasa. Xapkis: I[IpaBo.
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Constitution and laws of Ukraine. Rights are opportunities acquisition,
possession, use and disposal of certain benefits, the freedom is only
prerequisites acquisition of ownership, use and disposal of the relevant
goods. That is a prerequisite of any right is the freedom of man and
citizen. By constitutional freedoms he considers freedom of movement'.

Interesting observations N.A. Limonova, in her view, the fundamental
differences in the social and legal sense between the rights and freedoms
there. Features freedoms compared to its right is in the nature of individual
action, the possibility of doing in its sole discretion, determine the very
course of action and obligated entities, including state agencies, designed
to protect the sphere of individual freedom. Moreover, the same legal
opportunity is not always clear normative fixed. Correctly notes N.A.
Limonova, the concept of “freedom to choose his residence” and “the
right to choose one’s place of residence” used as identical®.

Constitutional rights and freedoms — is inherent opportunities that are
represented by old, is the basis of legal status enshrined in the constitu-
tion and have the highest legal protection — such a position holds Y. To-
dyka. He sees the difference between rights and freedoms in the process
of implementation: the implementation of freedom no one can interfere
in the internal world of the person and the realization of the rights associ-
ated with the actions of the state and entitlement rights to participate in
the activities of political and economic structures?.

Constitutional law — is the subject of some opportunities constitutional
and legal relations, ie legal opportunities to meet individual needs and
interests ..., constitutional freedom — is their ability to act according to
their interests and goals, the ability to own, independent of the choice of
a decision®.

Legal possibilities of man and citizen are defined in the Constitution
through the “right” — the ability of a particular behavior that is guaranteed
to certain means and forms, including — through the “right to freedom”
(freedom, freedom of thought and speech and free expression of attitudes

' Tloropinko, B. (2005). CBoGoau KOHCTUTYMWiWHI. MidcHapoona noniyeiicoka
enyuxaonedia: y 10 m. T. II: [lpasa nwounu y Kowmexcmi noniyetcbkol
oisnonocmi, Kuis, 108.

2 JlumonoBa, H. A. (2000). IIpaso epasicoan Poccuiickoii @edepayuu na c600600y
nepeosudicenus, blOOp mMecma npedvl8aHUsl U HCUMELbCMBA U OesiMelbHOCTb
0p2aHO8 BHYMPeHHUX Oel no e2o obecneueHuro (gonpocvl meopuu). Jlucc. Ha
COMCKaHHUE YYEHOW CTEIeHN KaHuaaTa pUAnuecKuX Hayk. Mockga, 24.

3 Omiiinuk, A. 0. (2011). IMoHATTS, BUAM 1 3MICT KOHCTHTYLi#HOT cBOGOIM
nepecyBaHHsI B YKpaiHi. Haykosuil gicHuk J[Hinponemposcbkoco 0epicasnozo
yHigepcumemy enympiwnix cnpas, 1, 101.

4 1ykaina, H. T. (2005). Koncmumyyiiino-npasose pezynioganis npag i ¢0600
A00uHU i epomadanuna 8 Yxpaini (npobaiemu meopii i npaxmuxu). Kuis.
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and beliefs, etc.). In the latter case, freedom must be understood as a
sociological category, and right — as a category of law.

Depending on the affiliation to the citizenship of the country should
distinguish between human rights and freedoms and the rights and
freedoms of citizens. This approach to the understanding of the legal
heritage of human and civil society meet proclaimed the Constitution
of Ukraine on the course of human recognition as the highest social
value recognized as valid not only citizens of Ukraine, but also other
categories of persons who are within its territory — foreign citizens and
stateless citizenship. Thus, in accordance with Art. 26 of the Constitution
of Ukraine, foreigners and stateless persons who are in Ukraine on legal
grounds enjoy the same rights and freedoms and also bear the same
responsibilities as citizens of Ukraine — the exceptions established by the
Constitution, laws or international treaties of Ukraine!.

The individual’s right to freedom of movement belongs to the
individual and civil rights that define human freedom in private life, its
legal protection against any interference. This right — is the ability of the
individual, provided and protected by the state, in its sole discretion to
move freely?.

The right to housing and the right to choice of residence originally
associated with the right to freedom of movement. The term “movement”
as used in the constitutional norm is fundamental, representing a range
of activities related to the change in location of the entity (object). It
requires strength or mobility costs, transportation.

In other words, its objective expression of movement — is primarily a
spatial and temporal process. In the broadest sense, it is an art movement
and organize their activities, rational way possible using the most effective
means. In a narrow sense, the movement is nothing like moving from one
place to another. The process of movement includes the exact destination;
choice of methods and means of movement; clarify the necessary resources
and sources of support. In addition, the movement can be defined as a
way to achieve the goal by moving in space in sequence’.

In the explanatory dictionary V.Dal says that movement is a set of
activities related to the change in location of the entity (object), requires
strength or mobility costs, transportation®. In other words, its objective
expression of movement — especially a spatial and temporal process. In

' IIsixk M. B., Tkauenko B. [I., borauosa, JI. JI. Ta in. (2002). 3aearvna meopis
depoicasu i npasa. Xapkis: [IpaBo.

2 Omnanaciok, H. A. (2003). IIpaBo nroiHu Ha CBOOOTY TIEpeCyBaHHS SIK Cy0’ €KTHBHE
paBo Ha Typu3M. bonemenv Minicmepcmea rocmuyii Yxpainu, 12, 102.

* Yupkun, B. E. (2003). Koncmumyyuonnoe npaso Poccuu. 2-e u3f., nepepad. u
nmon. Mocksa: FOpucts, 147-148.

4 Ik, B. (2000). Toaxoswiii crosaps JKueozo senuxozo szvika. Mocksa, 114.
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the broadest sense, it is an art movement and organize their activities,
rational way using, if possible, the most effective means. In a narrow
sense, the movement is nothing like moving from one place to another.
The process of movement includes the exact destination; choice of
methods and means of movement; clarify the necessary resources and
sources of support. In addition, the movement can be defined as a way
to achieve the goal by moving in space in sequence. Thus, using the
term “movement” in the phrase “freedom of movement”, we define
the objective side of this concept, where the word “movement” is an
independent element and occupies a definite place, indicating which area
of social relations extend freedom.

V. Kravchenko, exploring the freedom of movement in a group of
constitutional individual rights and freedoms, says that kind of freedom
of movement of citizens of Ukraine have the opportunity at any time to
leave the territory of Ukraine and easily return to Ukraine'.

The individual’s right to freedom of movement was first recorded in
Article 13 of the Universal Declaration of Human Rights adopted by the
UN General Assembly on December 10, 1948. It became the basis for
the development of European standards of freedom of movement and
choice of residence.

According to which every person has the right to freedom of move-
ment and residence within each state. In accordance with Part 1 of Art.
2 Ne4 Protocol to the Convention for the Protection of Human Rights
and Fundamental Freedoms, which guarantees certain rights and free-
doms are not provided for in the Convention and in the First Protocol
of 16.09.1963 p. Everyone lawfully within the territory of a State shall
the right to freedom of movement and free choice of residence within
that territory. Part 1 of Art. 12 of the International Covenant on Civil
and Political Rights of 12.16.1966 p. Secure to everyone lawfully within
the territory of a State shall, within that territory, the right to liberty of
movement and freedom to choose his residence. According to Art. 33 of
the Fundamental Law of Ukraine, anyone who is legally present on the
territory of Ukraine is guaranteed freedom of movement. According to
annotated 33 articles of the Basic Law right to freedom of movement
includes two incarnation freedom of movement — static and dynamic. It
includes both the right to stay in one city, and its change, including the
freedom to travel abroad, moving to permanent or temporary residence
in another country and without return.

An individual may have several places of residence. Freedom of
movement includes freedom to stay at a certain point in the short or long

' KpaBuenko, B. B. (2008). Koncmumyyiine npago Yxpainu. 6-¢ Bu., BUIp. 1 JIOI.
Kwuis: Arika.
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term without establishing permanent residence there, or the freedom to
consolidate the new residence, if not going back to the old. Free move-
ment and choice of residence is an essential guarantee of individual free-
dom condition for professional and personal development. This right is
inalienable and inviolable.

In our country a law of Ukraine “On freedom of movement and choice
of residence in Ukraine” dated 11.12.2003. Latest edition of 06/12/2012
p., And in accordance with Art. 3 of the Act freedom of movement — the
right of citizens of Ukraine, foreigners and stateless persons lawfully
staying in Ukraine, freely and smoothly move at will through the terri-
tory of Ukraine in any direction, in any way, in any -what with the excep-
tion of restrictions established by law.

As says S. V. Rybchenko: “Speaking of freedom of movement, you
should think of the Law of Ukraine” On the Procedure for Exit from
Ukraine and entry to Ukraine. “The present regulatory law act confirmed
an individual right to freely return to Ukraine, that is no reason for a citi-
zen of Ukraine can not be limited to the right to enter Ukraine™".

The right to freedom of movement is guaranteed by the state through
the law of human subjective possibility to move (move)in the required
direction, using all possible ways and means, without violating the rights
and freedoms of other entities. From this definition it follows a number of
features of this law. First and foremost — the subject of law guaranteed by
the state the opportunity to move in the right direction for him. In this case,
the authorities ensure full enjoyment of the right to freedom of movement,
while protecting it from attacks and violations. The second feature is a
constraint on the move certain limits. So, by law formalized steps of
performing movement in a particular area. The third feature performs
a special procedure implementation movement. Expression she got that
entity to carry out his plan may use all possible and available, or the most
effective means to set limits within the law. These include road, river,
sea, cartage, space transport, located in the state (municipal)or private.
The fourth thing that distinguishes the freedom of movement of freedom
of movement and hence the importance of the considered category — is
the presence in business law duties when moving not violate the rights of
others. This duty is performed and comply voluntarily or compulsorily.
Thus there is a possibility of state coercion to its implementation, as well
as the imposition of legal liability for its violation.

So with all the above we can conclude that the fundamental right to
freedom of movement is an opportunity to people freely and smoothly

! Pubuenko, C. B. (2004). 3akoHOomaBue peryjroBaHHS CBOOOAM MEPECYBaHHS
Ta BITBHOTO BHOOpPY MicHsd TpPOXUBAaHHI B YKpaiHi. [lpusamune npago i
nionpuemnuymeo, 4, 74-76.
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move at will through the territory of Ukraine, leave the territory of
Ukraine in its sole discretion and at any time to return to Ukraine, with
the exception of restrictions prescribed by law.

The right to freedom of movement is complex. On the one hand, it has
a stable and objectively necessary connection between the constituent
elements of its meaning, “freedom”, “freedom of movement”, “freedom”,
which form a total freedom of movement. On the other hand, mentioned
categories have independent significance. Thus there is a need for
their juristic regulations. Currently, the correct fixing of the right to
freedom of movement is essential because the same understanding,
equal subordination to him, possible only if there is exactly defined,
consistent content standards. After the uncertainty of the law leads to
arbitrary, based on a subjective interpretation discretion, recognition
and exercise of freedom of movement, leading to the violation of the
principle of equality. Established parameters degree of certainty of legal
rules as contained in the essential characteristics of legal rules and legal
provisions in the form of rules of conduct. When ambiguity of the law
governing it is not, and pravozastosuvacha discretion.

The individual’s right to freedom of movement is not absolute, and
therefore it may be restricted in accordance with the law. As pointed out
by Z.V. Romovska, every freedom has its limits, which does not allow it
to become a tyranny. Enshrined in law limit freedom, which is equal for
all, can be narrowed to specific individuals who are as a general rule, the
result of the commission of their illegal behavior'. Criminal Procedure
and the activity is related to the restriction of rights and freedoms.

A number of international and national legal acts containing norms
of restricting rights and freedoms, for example, Art. 29 of the Universal
Declaration of Human Rights states that ‘rights may be limited only
to ensure recognition and respect for the rights and freedoms of others
and of meeting the just requirements of morality, public order and the
general welfare in a democratic society. In particular limitation of the
right to freedom of movement contained in such international legal acts.
Accordingtop. 3 and4. 2 Ne4 Protocol to the Convention for the Protection
of Human Rights and Fundamental Freedoms, which guarantees certain
rights and freedoms are not provided for in the Convention and in the
First Protocol of 16.09.1963 p. Implementation on these rights can
not be set any restrictions other than those provided by law and are
necessary in a democratic society in the interests of national security or
public safety, for the maintenance of public order, prevention of crime,
for the protection of health or morals or for the protection of human

' PomoBcbka, 3. (1997). Ocobucti HemaiiHOBI nipaBa Gizsu4HUX 0Ci0. Vipaincwke
npaso, 1, 53.
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rights and svobodinshyh people. The right to freedom of movement and
free choice residence in the territory of any State may also in certain
areas, to restrictions imposed in accordance with law and justified by the
public interest in a democratic society. Thus, h. 3. 12 of the International
Covenant on Civil and Political Rights of 12.16.1966 p. Indicates that
the aforementioned rights (right to liberty of movement and freedom to
choose his residence) shall not be subject to any restrictions except those
provided by law, are necessary to protect public safety, order, health or
morals or the rights and freedoms of others and are consistent with the
other rights recognized in the present Covenant.

In addition to the International Covenant on Civil and Political
Rights, the right to freedom of movement enshrined in a number of other
international instruments. Thus, in Art. 5 of the International Convention
on the Elimination of All Forms of Racial Discrimination, adopted by
the UN General Assembly on December 21, 1965, contains a provision
that guarantees the right to freedom of movement. It established the right
to leave any country, including his own, and the right to return to their
country back. The purpose of this provision fixing the named paper is
not only to achieve equality de jure, but equality and de facto, giving
different ethnic, racial and ethnic groups to take advantage of all the
same right to freedom of movement. The International Convention for the
Suppression of the Crime and Punishment, adopted by the UN General
Assembly on November 30, 1973, in Article 2 are defined as inhuman act
any legislative measures and other measures aimed at preventing a leave
and return to his country.

It should be noted that the scope of freedom of movement in the above
normative legal acts have not been established. They have a guaranteed
right to freedom of movement.

Commonwealth of Independent States Convention of 26 May 1995
on the rights and fundamental freedoms establishes the right of the test as
follows: “Everyone lawfully within the territory of a Contracting Party,
shall, within that territory the right to liberty of movement and freedom
to choose his residence, (Art. 22 h. 1). Part 3 of that article states: “The
rights set forth in claim. 1 and 2 of this Article shall not be subject to
any restrictions except those provided by law in the interests of national
security or public safety, public order, public health and morals or for the
protection of the rights and freedoms of others. “

n addition to these acts norms that guarantee freedom of movement
are contained in a number of other documents of the Council of Europe
to facilitate the process of movement through the state and mode of en-
try into the territory of the contracting countries. Thus, according to Ar-
ticle 1 of the European Agreement on the rules governing the movement
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between states — members of the Council of 13 December 1955 h.64,
each contracting state promotes entry into its territory of nationals of
other States Parties and enables them to entry temporary travel and free
movement within their territory. Exceptions identified those cases where
it is contrary to the interests of public order, public safety, public health
and morality. Then immediately specified obligations of the parties,
namely each state to the extent which allows economic and social condi-
tions conducive to long-term or permanent residence in its territory of
nationals of other countries. Nationals of a Contracting Party, regardless
of where they live may enter the territory of another through any bor-
der on the basis of a valid passport or identity if stay in the territory of
that State does not exceed three months. However, agreement, like most
other international legal instruments, does not establish mechanisms of
control over the states that signed it, as to whether they realized it fixed
position, what, in fact, is allowed to retreat from that line states that it
proclaimed .Vidpovidno the European Convention on the legal status of
migrant workers from November 24, 1977, 65 States that have signed
it, undertake to issue a residence permit in order to migrant workers and
members of their families authorized to engage in paid employment ac-
tivities in one of the states — participants. A residence permit is issued
for the period of the work permit. If the employee no longer works due
to temporary disability due to illness or accident, or due to involuntary
unemployment, he was allowed to remain in the state for at least five
months. Considered the Convention provides for the right of workers to
freely leave the country and be admitted to the country of employment
after obtaining all necessary permits. According to a document called the
right to freedom of movement may be restricted in accordance with the
law in order to protect public safety, order, health or morals.

Limitation of rights contained in the Ukrainian laws and directly in the
Constitution of Ukraine. It should be noted that Art. 33 and 64 indicate a
restriction on freedom of movement. Art. 33 of the Basic Law regulates
“... with the exception of restrictions established by law” komentirovan
article notes that freely leave the territory of Ukraine may be limited in
the interests of national security or public safety, for the maintenance of
public order, prevention of crime, for the protection of health or morals
or for the protection of the rights and freedoms of others and only by law,
but not regulations and art. 64 “Constitutional rights and freedoms of
man and citizen may be limited, except as provided in the Constitution.
In a state of war or a state of emergency may be set specific restrictions
on rights and freedoms of those mentioning the limitations. *

In Ukraine until 2001 significantly restricted freedom of movement,
as in force the Council of Ministers of the USSR on August 27, 1974
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“On some rules of registration of citizens.” It was found that in cities and
towns citizens prescribed regardless of the size of living space. More Oc-
tober 26, 1990 USSR Constitutional Review Committee, considered on
its own initiative, decide on the compatibility of the legislation on reg-
istration laws and international acts on human rights, and found that the
provision of registration substantially limit citizens freedom of move-
ment and choice of residence. And in 2001, the Constitutional Court of
Ukraine ruled unconstitutional registration. Registration of citizens of
the place of residence does not contradict the generally accepted norms
of international law'.

Laws that restrict freedom of movement while introducing special le-
gal regimes in some areas of the territory; criminal procedural law con-
nected with the right to freedom of movement; and other laws of Ukraine.

The first group of laws are: Law “On legal regime of martial law”
from 06.04.2000 y. This Act outlines the limitations and special exercise
of the right to freedom of movement when input throughout or in specific
areas of special legal regime caused by armed aggression or threat of at-
tack. Similarly, a limitation in the Law “On legal regime of the state of
emergency” on 16.03.2000. In Art. 16 provides for restrictions on free-
dom of movement within the territory in which we introduce a state of
emergency. As emphasized Punda O.O. that one of the most regulated in
detail complex constraints in the implementation of the right to freedom
of movement in the Law of Ukraine “On protection of population against
infectious diseases” of 04.06.2000°.

The group of criminal procedure law that limits the right to freedom
of movement in the first place is the Criminal Procedure Code of Ukraine
of 19.11.2012. It contains a number of provisions on the limitation
of the right to freedom of movement. The provision relating to the
measures to ensure the criminal proceedings, in particular precautions.
Because they are focused on the timely and full disclosure of crimes that
whoever committed the criminal offense was prosecuted as guilty and no
innocent has not been charged or convicted. But more about the right to
freedom of movement in the application of preventive measures will be
disclosed in the second and third chapters. Limitation of rights provided
in the Criminal Procedure Code of Ukraine. For example, according to
ch. 1 tbsp. And 37 h. 6 c. 41 CEC during the execution of a sentence
of community or correctional labor convicted shall inform the penal
authority of a change of residence.

! Makcumernko, C. B. (2002). [Mutanus mo10 cBOOOAM MepecyBaHHs Ta BUOOPY
MicIIs TpOXKHUBaHHS B YKpaiHi Ta Pocificpkiit @enepartii: Bi IHCTUTYTY IIPOMHUCKU
Io peectpatii. Akmyanvui npobaemu noximuxu, 15, 221-226.

2 Iyunaa, O. O. (2006). IIpaso na ceo60dy. Xmenpuunbkuii: TOB «EBpukay.
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[iaHa Cepreesa, K. 10. H.

BILIUB CTATYTY KPUMIHAJBLHOI'O
CYIOUMHCTBA HA PO3BUTOK
IHCTUTYTY BUKOPUCTAHHS
PE3YJIBTATIB HEIIACHUX CJILTYNX
(PO3LLIYKOBUX) J1# 3A KIK YKPATHU
2012 POKY

On the basis of scientific analysis of Statute of Criminal Justice 1864,
new Criminal procedure code of Ukraine 2012 and Law of Ukraine “About
operative-search activity” in the article examined correlation of secret
consequence (search) actions and operative-search measures, analyzed the
impact of the Statute on the current legislation of Ukraine regulating covert
of secret consequence (search) actions.

Concluded that most of the ideas embodied by the authors of Statute of
Criminal Justice 1864 on the legal regulation of search activity found its
consistent development of the relevant provisions of the CPC of Ukraine 2012,
the adoption of which was an important step in reforming the Ukrainian legal
system, improve the efficiency of combating crime, strengthening guarantees
of the rights, freedoms and legitimate interests of the criminal process.

CratyT KpuMiHaIbHOTO cyqounHCTBA Pociiichkoi iMmepii (gani — Cra-
TyT), 3arBepmkenuit 20 nucronana 1864 p.! 3miliCHUB CyTTEBUIl BILIUB
Ha PO3BUTOK 1HCTUTYTY HETJIACHUX CIIIUUX (PO3IIYKOBHX)IIH, 3aKpi-
rwieHoro B masi 21 KpuMiHanbHOTo mpolecyaibHOro KOJAeKCy YKpaiHu
(mami — KIIK Ykpainu), mo HaOys unHHOCTI 20 nucronazna 2012 p.?

3rigno ct. 258 CraryTy B X0/ MPOBEACHHS JIi3HAHHS >KaHIapMChKIii
MOJTIIIIT HaJlaBaJlOCs TPABO MPOBOIAUTH OIVISAN, OCBIYBaHHS, OOLITYyKH
(3 omeyaryBaHHSM JIOKYMEHTIB), BUIMKH; a TaKOXX MOYAaTKOBI JOIMUTHU
(ct. 1035'"), BUKIMKATH CBIJKIiB, MOIH(GOPMOBAHUX OCIO Ta MepeKIiaia-
4iB (cT. 1035%°), B)KMBaTH 3aXO/IB JJIsl PO3IIYKY OOBHHYBA4YCHOTO, KU
IIEPEXOBY€ETHCS Bij mepeciiayBanns (ctT. 1035%!), mpoBoauTH OrIsi i BH-
iMky momToBoi i TenerpadHoi kopecrnonaeHii (368!, 1035'), Gparu
nijx Bapty ooBuHyBadeHux (ct. 1035 CKC).

[Tpu npoBaKEeHH] ONEPEHBOTO CIIJACTBA y CHpaBax Mpo JIepiKaB-
HI 3JI04MHH, IO TPOBOAMWIIOCS 3a IMPOTO3UINEI0 TPOKYpopa CYIOBUM

' CyneGubie ycrasl 20 HOsOpst 1864 T. 3a mATHAECAT JIET: B 2-X TT. U JOMOJH. TOM
(1914). IIr,, T. 2., 831.

2 Kpuminanenuii npoyecyanvhuil xodexc Yipainu 2012 (BepxoBua Pana VYkpaium).
Od¢iyiunuil  catim Bepxoenoi Paou Yxpainu. <http://zakon4.rada.gov.ua/laws/
show/4651-17> (2012, xBiTHs, 13).
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ciiguum BianoigHo o crareid 1037, 1037' CKC (B pen. Bix 1 uepBHs
1904 p.), ocTaHHI MaB MPaBO JIaTH JOPYYCHHS K O€3MOCepeaHbO, TaK
1 uepe3 MpoKypopa, KU 3A1iICHIOBaB HAIJIA 3a CI1ICTBOM, YHHAM KOP-
MyCy KaHAapMiB 3IIMCHUTH OTJISII Ta BUIMKY TOIITOBOT abo Tenerpad-
HO1 KOpeCOHACHIIi1, 301p TOBIIOK Ta IHIINX JaHUX.

3acToCcyBaHHS HETJIACHHUX 3aXO/lIB B X0/l BUPIIICHHSI 3aBJIaHb KPUMi-
HAJIBHOTO CY/JIOYMHCTBA PETJIAMEHTYBAJIOCA TAKOXK Y PSIi IHCTPYKIIH i
IUPKYJsApiB JlermapTaMmeHTy modinii 3 oprasizaiii po3myky, SKHMH J0-
MTOBHIOBAJIUCS TONOKeHHS CTaTyTy KpUMIHAJIBHOTO CYJIOYMHCTBA, a Ta-
kok 3akoHy Pociticekoi iMmepii Big 6 mumas 1908 p. «IIpo opranizartito
PO3LIYKOBOi YaCTHHUY', 10 PO3IIIsi/IaB PO3LUIYKOBY POOOTY SIK JIOTIOMIXK-
Hi 3aX0/I1 y BUPILICHH] 3aBJAaHb KPUMIHAJIBHOTO CY/IOUYMHCTBA.

Tak, B IHCTpyKLii YMHAM PpO3MIYKOBUX BIIAIICHb Bix 9 cepmHs
1910 p. 3a3Havanocs, M0 PO3LIYKOBI BIAJMIJICHHS MAarlOTh 32 METY CBO-
€1 AISUIBHOCTI HEIVIACHE PO3CIIIyBaHHS i MPOBEACHHS JI3HAHHS Y BU-
IJISI/11 TIOTIepeKEHHS, TPUIMHEHHS I PO3CIiIyBaHHS 3TOYMHHUX JTiSTHb
3araJlbHOKpUMIiHAIBHOTO XapakTepy. [1Jis1 BAKOHAHHS WX 3aBIaHb 4epe3
CBOIX YHMHIB BOHU 3/11iCHIOBAJIA CUCTEMAaTUYHUN HATJIAJ 32 37IOYMHHUMU
1 «TOPOYHUMMIY €JIEMEHTAMH HIISTXOM 3aTy9eHHS HETJIACHOT areHTypH 1
30BHIIIHBOTO criocTepexenns (§ 1,2, 7, 9).

B nopedopmeni gacu 3axoau po3nryKy 3ajiexand BiJ HOro cyo’ €KTiB
Ta iX MPaBOBOTrO cTarycy. Tak, OCHOBHUMHU 3aX0/laMH MOJITUYHOTO PO3-
IIyKY, KpIM BU3HAYEHUX y CT. 254 Craryty, Oyiu: BHYTpPIIIHE i 30BHIII-
HE CIIOCTEPEKEHHS, TIePIIOCTpallis KOPECIOHICHIil, a OCHOBHUMH Me-
TOlaMH — areHTYPHE MPOHUKHEHHS i TPOBOKAILis 2.

Cepen 3axo0fiB KpUMIHAJIBHOTO PO3IIYKY BKa3yBaJIUCS: OIVISIIA OCO-
Ou i pedeit, myOumikallii B razeTax, 00X0oau HIWIDKHUX MPUTYIIKIB; IEpe-
CJTyBaHHS 3JIOYMHIIS «3a TapSIYUMHU CITiIaMW» 1 BUKOPUCTAHHS JaHUX
KPUMIHQJTICTUYHUX OOJIIKIB, CJIOBECHI PO3MHUTYBAaHHS (OMUTYBaHHS) M
HETJIACHE CIIOCTEPEKCHHST .

[TepnrocTpartiss KopecnoHAeHIT mepeadavanacs B SKOCTI SIK PO3-
IIYKOBOTO 3aXOAy, TaK 1 CIIT4Ol Aii, M0 JOKJIATHO periiaMeHTyBajacs
Craryrom (crarti 386!, 1035", 1037, 1089%). ¥V crarri 1035" Craryry

! Bakon 00 opranmsanuu ceickHOi uactu (1908). Cobpanue ysaxonenuii u

PACROPAdICeHUIl NPABUMENbCMEaA, U30asaemoe npu npasumelbCmeyiouem cename.
Omoen 1-ii. 2-e nonyzooue. Cankt-IlerepOypr, 1580-1584.
2 Tleperymosa, 3.1. (2000). IHorumuueckuii coick Poccuu (1880-1917 22.). Mocksa,
171-174, 195-216, 275-288; Xapor, C.H. (2001). ObecricueHre 3aKOHHOCTH
OTIepaTHBHO-PO3BICKHBIX MeponpusaThii B Poccniickoit umnepun. [Ipasosedenue, 5,
189-200.
Oottanukwit, U.A. (1996). Kypc yeonosnoco cyoonpouzeoocmea: 6 2 m. CaHKT-
ITerepOypr, T. 1, 290.
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3a3Ha4aIoCcs, 10 B pa3i HEOOX1THOCTI OINIAAY UM BUIMKH MOIITOBOT a00
TesierpadHOi KOPECTIOH ICHIIIT TaKi OIIsIIM a00 BUIMKA 3/I1IICHIOIOTHCS 3a
MOTOPKEHHSIM 0COOH, sIKa MPOBOAUTH J13HAHHS, Ta 0COOH, SIKa 3/11HCHIOE
npokypopcbkuii Harian. [IpaBoBi HOpMH, IO JOKIAIHO PEryIIOBAIN
mporiec mepirocTparii, Oynu BukiageHi B Llupkynsapi MiHicTpa BHY-
TpimmHiX crpas Bif 5 ciuns 1893 p.!

Crarti CraryTy HE mependadaid MOMKJIMBOCTI BHUKOPUCTAHHS pe-
3yJbTATIB PO3LIYKY B SIKOCTI JI0Ka3iB y KpUMiHaIbHOMY mporeci. I[Ipo-
Kypop HE MaB IpaBa IMOCWIIATHCS B CyIl Ha PE3yNbTaTH MOJIIEHCHKOTO
Ji3HAHHS, aje HOMY J03BOJISUIOCS 3aydaTH i 4ac CyI0BOTO PO3ITISLY
KPUMIHAJIBHOI CIIPaBH MPOTOKOJIM MPOBEICHUX CYIOBUM CIITUUM [ii,
mijicTaBaM# MPOBEACHHS SIKUX MOITIM OyTH pe3yJIbTaTH PO3IIyKY MOJi-
1ii, 0 37ificHIOBaNa CynpoBia Horo AisibHOCTI. Pe3ynbraTu po3uyKy
B JIOKa3yBaHHI y CIpaBax Ipo, TaK 3BaHi, 3araJlbHOKPUMIHAIbHI 3J10YH-
HU BUKOPUCTOBYBAJIHUCS JIUIIE€ B OPTaHi3alllifHO-TaKTUYHUX IUISIX (A5
BCTAHOBIICHHS (PAKTHUUHUX JAHUX Ta IX KEepe, 110 CTAHOBUIIU JOCTATHI
MIJICTAaBH JIJIS1 TPOBEICHHS BIATOBITHUX CIIAYMX Jil 3 METOI0 OTPUMaH-
HsI KOHKPETHUX BUJIB J0Ka3iB). BuHsATKOM OYyI10 JIHie saHaapMChKe JTi-
3HAHHS, SIK€ BKJIIOYAJIO PO3IIYK Ta MPUPIBHIOBAJIOCS JI0 MONEPETHBOTO
cmiacTBa. B okpemMux BUManKax HOTO pe3yabTaTH BHKOPHUCTOBYBAIHCS
SIK TOKa3H y KpUMIHAJIbHUX CIpaBax.

Takum uuHOM, MoJokeHHS CTaTyTy KPHUMIHAJIBHOTO CYJOYHMHCTBA
1984 p., Ha HamI MO, CTBOPWIM OCHOBH 3aKOHOABYOTO 3aKPITIICH-
HS IHCTUTYTY HEIIACHUX CIIAYUX (PO3IIYKOBHUX) il y KPUMIHAIBHOMY
IpoIeCyaIbHOMY 3aKOHO/IaBCTBI.

OpnHak, cIijJ] 3a3HaYUTH, 110 B PAISHCHKUNA NEPioJ PO3IIYKOBA AisUIb-
HICTh YITOBHOBA)XEHUX OPraHiB HE perllaMeHTyBaJlacsi Ha 3aKOHOJIaBUO-
MYy piBHi, a MPOBOMJIACH BUKIIFOUYHO 3T1THO B1JIOMYMX HOPMAaTHBHHX aK-
TIB 3aKPUTOTO XapaKTepy.

TinbKku nuie HOBE 3aKOHOJABCTBO MPO ONEPATUBHO-PO3IIYKOBY Ji-
sumbHOCTD (mani — OPJI), mpuiinsare B Pocii, Ykpaini, kpainax CH/I 1 ban-
Tii Ha modatky 90-x pokiB XX CT. MOCTaBUJIO PO3UIYKOBY IiSIIBHICTD,
3MACHIOBaHY y c(epl KpUMIHAIBHOTO CYJIOYMHCTBA Ha MPABOBY, IIUB1JII-
30BaHy OCHOBY.

OnHak y YMHHOMY 3aKOHOJaBCTBI Ykpainu nmpo OPJI%, Ha BiMiHY BiX
3akoHonaBcTBa npo OPJI inmux kpain CHJI 1 banTii, BiacyTHs okpema

' XKapos, C.H. (2001). Oo0ecrieueHre 3aKOHHOCTH ONEPATUBHO-PO3BICKHBIX
Meponpusitiii B Poccuiickoit nmnepun. [/Ipasosedenue, 5, 198.

2 3akon Vkpainu npo onepamueno-posuiyrkogy Oisnbnicms 1992 (BepxoBHa Paja
VYxpaian). Ogiyitinuti caiim Bepxosnoi Paou Yxpainu <http://zakon4.rada.gov.ua/
laws/show/2135-12>

213



EVROPSKY POLITICKY A PRAVNI DISKURZ

HOpMa, 1110 BCTAHOBJIIOE BUYEPITHUN MEPEIIiK ONepaTUBHO-PO3LIYKOBUX
3aXO/iB 3 PO3KPUTTAM iX 3MICTY Ta MOPSAKY MPOBAIKEHHS, 5K 1€ Mae
Miciie, Harpukiaz, B 3akoHi mpo OPJI JlaTsii.

Buxopstau 3 anamizy crarti 8 3akony rpo OP/l, sika periiaMeHTye rpaBa
MiapO3/iTiB, 1m0 3AiicHI0I0TE OP/], MOXHa BUAIINTH TakKi ONEPaTUBHO-
PO3IIYKOBI 3aX0Ju: ONMUTyBaHHS (M. 1); KOHTpoOJIbHA 3aKkymiBis (1. 2);
30upaHHs 1 AOCTIKSHHS MPEIMETIB 1 JOKYMEHTIB, MPUMIIICHb, CIIO-
Py, TPAaHCIOPTHHX 3aC00iB, 3eMENbHUX JIISHOK (T1.11. 4, 6, 7); HerIacHe
MMPOHUKHEHHS 10 JKUTJIA YW 1HIIOTO BOJIOAIHHS ocoOu (1. 7); HeTJIacHe
MIPOHUKHEHHS B 3JI0YMHHY Tpymny (1. 8); 3HATTS 1HGOpMaIli 3 KaHAJIB
3B 53Ky (1. 9); KOHTPOJIb 32 JUCTYBAHHAM, TeJIerpadHOIO Ta 1HIIOKO KO-
pecnionsieHieo (1. 10); 3aiiicHeHHs Bi3yaabHOIO CIIOCTEPEKEHHS B IPo-
MaJICBKUX MICIISX 13 3aCTOCYBaHHSIM (DOTO, KIHO- 1 B1JI€0-3HOMKH, ONITHY-
HUX Ta PaioNpHUIIAIiB, IHIMUX TEXHIYHUX 3ac00iB (1. 11).

Cain 3a3Ha4MTH, 1O TUIBKKM 3akoHOM Ykpainu Bia 21 yepBHs 2001
poky “IIpo BHeceHHs 3MiH 70 KpuMiHaIbHO-TIPOIIECYaTbHOTO KOJAEKCY
VYkpaian” wactuna npyra crarti 65 KIIK Oyma nomoBHeHa e omHUM
BHJIOM JIOKa3iB — MPOTOKOJIAMU 3 BiAMOBITHUMH JIONIOBHCHHSIMH, CKJIa-
JEHUMH YMOBHOBXKEHUMH OpraHaMu 3a pe3ylbTaTaMH OMNEepaTUBHO-
PO3IITYKOBHX 3aXO/IiB.

VY 3B’3Ky 3 NpUHHATTAM HOBOro KpHMiHaIbHOTO TpolecyaabHO-
ro Kojfiekcy YKpaiHM Ta 3aKpillJIeHHSM B HbOMY 1HCTUTYTY HEIJIAaCHUX
cmiaunx (pO3UIYKOBHX) M, HOBa peaakiis 3akoHy Ykpainu “TIpo
OIEPATUBHO-PO3IIYKOBY JisUTBHICTE” (CT. CT. 2, 6, 9') He MicTHTh (DYHK-
1ii OnepaTuBHO-PO3UIYKOBOI CYIPOBOAY KPUMIHAIBHOTO CYIOYMHCTBA.
Peanizanisa ¢yHKIIH onepaTMBHO-PO3UIYKOBOI AiSUIBHOCTI B 1HTEpecax
KPUMIHAJIBHOTO CYIOYMHCTBA 3JIACHIOETHCS /0 MOYATKy JIOCYIOBOTO
(ToTmepeTHLOT0) PO3CITiTyBaHHS 3 METOIO BUSIBIICHHS O3HAK 3JIOUMHY, a B
KPUMIHAJILHOMY IPOIIEC] — 3 METOIO BUSIBICHHS 0Ci0, SKi IEPEXOBYIOTh-
Cs BiJl OpraHiB JOCYIOBOTO PO3CIiAyBaHHS, CIIAYOrO CyImdi, cyay abo
YXUJISIIOTHCS BiJ] BI0YBaHHSA KPUMIHAJIBHOIO IOKAPAHHS.

BianmosigHo 10 4. 1 ct. 246 KIIK Ykpainu HernacHi ciiadi (po3iryko-
Bi) [11i € pi3HOBHUJIOM CJIiT4MX (PO3IIYKOBHX) [iH, JaH1 PO GakT i METOU
MIPOBEJCHHS SKUX HE MIUIATaloTh PO3TOJIOIIEHHIO, 32 BUHSITKOM BUIIA-
KkiB, nepenbauennx KIIK Vkpainu.

KIIK VkpaiHu BCTaHOBIIIO€ BUUEPIHUN MEpeiK HEIaCHUX CIIITYUX
(po31IyKoBUX ) iii: ay/1i0-, BiICOKOHTPOIL 0co0u (260); HaKIaAeHHS ape-
LITY Ha KOpeCHOHeHIII0 (261, 262); 3HATTS iHPOpMaIlii 3 TPaHCIIOPTHUX
TEJIEKOMYHIKaLIHHIX Mepex (263); 3HATTS iHGOpMaIil 3 eTeKTPOHHUX
iHpopMariiiHux cucreM (264); oOCTeKeHHS: MyOIIYHO HEAOCTYII-
HUX MICIb; KUTJIA YU 1HIIOrO BOJIOAIHHA 0coOM (267); BCTAHOBJICHHS
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MICIIe3HaXOKEHHSI PaJioelIeKTPOHHOro 3acoly (268); crocrepekeH-
HsI: 32 0c00010, piudto abo micieM (269); aymaio-, BIICOKOHTPOIb MICIIs
(270); KOHTPOIH 32 BUMHEHHSM 3JI0YMHY B (popMax: |)KOHTPOIHOBAHOI
MIOCTaBKa, 2) KOHTPOJILOBAHOI Ta ONEPATUBHOI 3aKyIKH, 3) ClIeLialbHO-
rO CJIITYOrO eKCIEepUMEHTY, 4)IMITyBaHHs 0OCTaHOBKH 35104uHy (271);
BUKOHAHHS CTICMIaIbHOTO 3aBIAHHS 3 PO3KPUTTS 3JI0YMHHOT JiSUTBHOCTI
a0o0 3;10urHHOI opranizartii (272).

HernacHi ciigui (po3urykoBi) il IPOBOSATHCS y BUTAIKAX, SKIIO Bi-
JIOMOCTI PO 3JI04UH Ta 0co0Y, sika HOro BUYMHUIIA, HEMOXKJIMBO OTpPUMa-
TH B iHImMH croci6. HermacHi cmigui (po3mrykosi) i, mependadeHi CT.
cT. 260-264 (B yacTuHi i, 110 MPOBOAATHCS Ha MiJACTaBl yXBajH CIif-
qoro cyaai), 267, 269-272, 274 KIIK Ykpainu, mpoBOAATHECS BUKITIOYHO
y KpUMiHAJIBHOMY TPOBA/HKEHHI MO0 TSHKKUX a00 0COOIHMBO TSKKHUX
3II0YUHIB.

Opranizaiiisi TPOBEICHHS HEIIACHUX CIIUUX (PO3IIYKOBHUX ) AiH
Ta BUKOPUCTAHHS 1X pPE3yNbTariB y KPUMIHAIBHOMY IMpPOBAKECHHI pe-
IIaMEHTOBaHa OJIHOMMEHHOI0 [HCTpykIli€ro, 3arBepakeHor0 Hakazom
I'enepanbuoi Ilpokyparypu VYkpainu, MBC Vkpainu, CnyxOu 0e3-
neku Ykpainu, Apaminictpauii JlepkaBHOT HPUKOPIOHHOT CIIyKOH
VYkpainu, MinictepcTBa (piHaHCiB Ta MiHicTepcTBa FOCTHUINT YKpaiHu
Ne 114/1042/516/1199/936/1687/5 Bin 16.11.2012 p'.

Cy0’exTaMu MpOBENEHHS HEMIACHUX CHIAYUX (PO3LIYKOBUX)AIH €
ciiiuuii abo 3a Horo JOPyUYEHHSIM YIOBHOBaXKEHA ONIEpaTUBHUI M1IpO3-
ain (4. 6 c1. 246 KIIK VYkpainu). [Ipu npomy mij yac BUKOHAHHS JI0PY-
YeHb CIIY0ro abo MpOKypopa Mpo MPOBEJASHHS BiAMOBIAHOT HETITACHOT
cimiguoi (po3uIyKoBoi) i onepaTuBHUN MpAILiBHUK KOPUCTYETHCS IIO-
BHOBQ)XEHHSIMU CJI1T4OTO.

JIBopiuHa npakTHKa IpaBOOXOPOHHUX OpraHiB MOKa3aa, o cy0’ k-
TOM TPOBENICHHS BiAMOBIIHOI HETJIACHOI cITiA401 (pO3UIyKOBOT) il B Tie-
peBaXkHIN O1TBIIOCTI OYB ONEepaTUBHUMN MPAIliBHUK.

V crarti 256 KIIK Ykpainu 3akpiruieHo MoJ0KeHHS Mpo Te, IO MPo-
TOKOJIM IIO/I0 MPOBEAEHHS HEIIACHUX CIITUUX (pO3IIyKOBHUX)IiH, ay-
nio— abo BimeosamucH, (POTO3HIMKH, IHINI PE3YyIbTaTH, 3M00yTi 3a
JIOTIOMOTO10 3aCTOCYBaHHS TEXHIYHUX 3ac001B, BUIIyUYeHI i1 Jac ix mpo-
BEJICHHS pedi 1 JOKYMEHTH a0o iX KoImii MOXXYTh BUKOPHUCTOBYBAaTHUCS B
JIOKa3yBaHHI HA TUX CaMUX MiJCTaBax, IO 1 pe3y/IbTaT! MPOBEICHHS 1H-
HIMX CJITYUX (PO3LIYKOBUX) IiK i 4ac TOCYI0BOTO PO3CIIiTyBaHHS.

' 3akon Vkpainu npo opeawizayiio npo6eo0eHHs He2laCHUX Ciouux (PO3UulyKosux) oiil
ma 8UKOPUCMAHHS IX pe3yibmamia y KpuminaisHomy npogadcenni 2012 (BepxoBHa
Pana Vkpainn). Ogiyitinui caiim Bepxosroi Paou Ykpainu. <http://zakon4.rada.gov.
ua/laws/show/v0114900-12> (2012, nuctonazn, 16).
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B u. 1 ct. 84 KIIK Ykpainu BU3Hau€HO HOPMATUBHO-IIPABOBE OHATTS
JIOKa3iB y KPUMiHAJLHOMY TIPOBA/KEHHI, JIe BKa3aHO, 10 HUMU € (ak-
TUYHI JaHl, orpuMadi B iependadenomy KIIK Ykpaiau nopsiaky (To0TO
y BCTaHOBJICHII 3aKOHOAABCTBOM MPOIIECYaIbHIN (popMi — yTOU. HaIIIE).

Pesynbratu cucremHoro asanizy BiamoBigHux HopMm KIIK Vkpai-
HH, CBIJYaTh MPO Te, 110 HE BCi HETIACHI T4l (PO3IIYKOBI) 1ii MalOTh
BCTAHOBJICHY IPOIIECyabHY (OpMY MPOBEICHHS (HAPUKIAI IHB.: CT.
cT. 267, 271, 274 1 i1.). Y 3B 53Ky 3 IIUM BHUKOPUCTAHHA 1X pE3yNbTaTiB
B SIKOCTI JIOKa3iB, SIK CB1YaTh Pe3y/IbTaTH BUBYECHHS MaTepialliB MPAKTH-
KH, Ma€ IEeBHI TPYIHOIII, a B JICIKUX BHITAKAX, € HCMOKIIUBUM.

Pesynbrati CHCTEMHOTO aHami3y IMPAaKTHUKWA 3aCTOCYBaHHS HOBOTO
KPUMIHAJIBHOTO MPOIECyaTbHOTO 3aKOHO/IABCTBA YKpaiHHU JAIOTh MOXK-
JIUBICTH 3pOOUTH BUCHOBKH IIPO T€, IO OTIEPATHUBHI CITIBPOOITHUKH CTH-
KarOThCS 3 ISTKUMH TPYTHOIIIAMHE IPAKTUIHOTO 3aCTOCYBAHHS TIOJIOKCHb
m1aBu 21, sika periiaMeHTye MPOBEICHHS HETJIACHUX CIITUUX (PO3ITYKO-
BUX) JIIi Ta BAKOPUCTAHHS iX pe3yJIbTaTiB B JOBENICHHI. Y 3B 53Ky 3 IIUM,
MIPOIMOHYIOTHCSA HACTYIIHI 3MIHU Ta JOMOBHEHHS /0 BIANOBIIHUX HOPM
KOZICKCY.

Tak, BukonanHs Bumord 1. 4 4. 2 cr. 248 KIIK VYkpainu npo Te,
110 B KJIOTIOT@HHI MPO J03BLJI Ha MPOBEICHHS HETJIACHOI Caiadoi (po3-
IIykoBo1) 1ii HeoOXiTHO BKa3yBaTH BIZOMOCTI Mpo ocoly (ocib), mici
abo pedi, MO0 SIKUX HEOOXITHO MPOBECTU HEMIACHY CIiauy (po3Ily-
KOBY) [Ii10, YCKJIAHIOETHCS THM, 10, MO-TIEpIIe, Taka MiJrOTOBKa KIIO-
MOTaHHS Ta IMOCTAHOBH CJITYUM CY/JICIO TIPO TPOBEACHHS HETJIACHUX
CITiTuuX (PO3MIYKOBHX) [iH MO0 TPYIIH 0Ci0, 3 ypaXyBaHHIM TOTO, 110 B
LUX JOKyMEHTaX MOBUHHI OyTH TaKOK 3a3Hau€H1 BUJIM KOHKPETHUX i
1010 KOXKHOT 0COOH, € JOCUTH TPYAOMICTKOIO.

[To apyre, mig Yac mepeBipky Bepciit Mol Ta BCTAHOBICHHS MOXK-
JUBUX 0CI0, sIKI BYMHUIU 37I0YMH, 0COOU SKMX HA MOMEHT BUHECECHHS
KJIOMIOTaHHS € HeB1AOMUMH, HEOOX1HICTh BKa3yBaTH B KJIIOMOTAHHI JIaHi
po 0co0y, YHEMOKITUBITIOE 3aCTOCYBAHHS apCEHATy HETJIACHUX CITITUNX
(po31IyKoBUX) [1iii HAa TOYATKOBIHM CTail KPUMIHAJIIBHOTO TPOBAKEHHS.

VY 3B’s3Ky 3 BUIIEBUKJIAJCHUM, MPOMOHYETHCS y pa3i BIACYTHOC-
Ti IEPCOHANBHUX JTAHUX TIPO 0COOy, ajie HAIBHOCTI JOCTATHIX ITiJICTaB
Mi03pIOBaTH HOTO B CKOEHHI 3JI0YMHY, Y BIAMOBIIHOMY KIJIOTIOTaHHI, a
TaKOX IMOCTAHOBI PO JI03B1JT HA IPOBEACHHS HETJIACHOTO CJIiTY0TO0 (PO3-
ITYKOBOI ) JTii, BKa3yBaTH 0COOY 5K «HEB1IOMY».

[Ipononyetncs Takox gonoBHUTH cT. 250 KIIK Ykpainu nonoxeHHsIM
Mpo Te, IO MPOBEACHHS CIIT40i (PO3IIYKOBOI) 1ii O MOCTAHOBJICHHS
YXBalli CIITYOTO CYII, MOKIIMBO TaKOXK y pasi 0e3rmocepeHporo nepe-
CJITyBaHHS 0COOM, STKa BUMHIIIA TSDKKUH a00 0COOTMBO TSHKKHH 3JI0UHH.
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JlaHa npono3uitisi apryMeHTy€eThCsl TUM, 110 IPU BUMHEHHI TSKKOTO a00
0COOJIMBO TSKKOTO 3JI0YMHY, 3 METOIO ONEPATHBHOTO HOTO BUSBICHHS 1
BCTaHOBJIEHHS 0CO0OH, sika HOro BUMHUIIA, BAHUKAE HEOOX1THICTh B OTPH-
MaHHI iH(popmMartii, nepeadadenoi m.i. 7, 8 ct. 162 KIIK Ykpainu, To6T0
iHdopmartii, sika 3HAXOAUTHCS B OTIEPATOPIB Ta MPOBAKIEPIB TEICKOMY-
HiKalliid, Tpo 3B’30K aOOHEHTa, HaJaHHS HOMY TeleKOMYHIKaI[iHUX
MOCIYT, B TOMY YMCJI1 OTPUMAaHHI MOCHYT, iX TPUBAJIOCTI, 3MICTi, MaplI-
PYTIB mepenaBaHHs TOIIO, PO MEPCOHANBHI 1aHi 0cO0H, SIKi 3HAXOAATh-
cs B 11 ocoObucToMy BOJIO/IIHHI a00 0a3i MepCOHANBHUX JIaHUX BIIACHUKA
nepcoHaIbHUX JaHux. OmHaK, BiAMOBIIHO A0 monoxeHb cT. 159 KIIK
VYkpainu, oTpuMaHHs Takoi iH(opMallli MOXJIUBE JIUIIE ITCJIS BUHE-
CEHHsI CJITYMM CYJIICIO TOCTAHOBH MPO TUMUYACOBUH TOCTYH JI0 peyei i
JOKYMEHTIB. BupimeHHsM npobaeMu MOXe CTaTh HaJaHHs IPOKYpOpY,
CIJiIoMy (32 TMOTO/PKEHHSIM 3 TIPOKYPOPOM) TIpaBa, Y BAHATKOBHUX HEBI-
KJIQIHUX BUTIAJIKAX, 3MI1HCHIOBATH TUMYACOBHI JOCTYII JI0 BU3HAYEHOI Y
m. 1. 7,8 4. 1 ct. 162 KIIK VYkpainu indopmarrii.

[IponoHy€eThCS JO3BOIUTH MPOBEACHHS TAKUX HETNIACHUX CIITYUX
(po31IYyKOBHX) [iH, SIK 3HATTS 1H(OpMalii 3 TPAHCIIOPTHUX TEJIEKOMY-
Hikariiiaux mepex (ct. 263 KIIK), 3uATTS iHpOpMAaLii 3 eIeKTPOHHUX
iHpopmaniitaux cucrem (ct. 264 KIIK) He TUIbKM B KpUMIHATBHHUX TIPO-
Ba/KEHHSX I0JI0 TSYKKHUX Ta 0COOIUBO TSXKKUX 3JI0YHMHIB, a ¥ 3JI0UYMHIB
3 MEHIIIOIO MiPOIO TSKKOCTI.

3 METOI0 HEeIOMYLIECHHS PO3KPUTTS (POPM 1 METO/IIB MPOBEACHHS He-
IIacHO1 Ciau0i (PO3IIYKOBOI) [Tii, BUKIIOYEHHS MOXJIMBOCTI BIUIUBY 3
00Ky Mi/103pIOBaHOr0 a00 1HIINX 0Ci0 — yYaCHHUKIB TOCYJJ0BOTO CIiCTBA
Ha MPOILEC PO3CIiAyBaHHs, IPOMOHYETHCS BHECTH 3MiHHU JI0 TOJIOKEHb
cT. 253 KIIK Ykpainu, sika periaMeHTy€e MOBITOMIICHHSI 0C10, III0JI0 STKUX
MIPOBOJIMJIMCS. HETJIACH1 CIliul (PO3IIyKOBi) Iii. A came, MPOMOHY€ETHCS
MMCHMOBO TIOBIAOMJISITH 0Ci0, KOHCTUTYIIIMHI ITpaBa sSKUX OyJau THMYa-
COBO OOME’KEHI IiJl Yac MPOBEIEHHS HEeTIaCHHUX (CIIAYUX ) PO3ITYKOBUX
I, a TaKOX 1X 3aXMCHMKA, TUIBKHU JIMIIE B pa3i BUKOPUCTAaHHs MaTepia-
JB HEMIACHUX (CJITYUX ) pO3IIYKOBUX il SIK JOKa31B B KPUMIHAIBHOMY
CYAOYHHCTBI.

Ha nam mommsii, BUIIEBUKIIAIACHI Ta 1HIN MPOOJIEMHI aCIEeKTH 3a-
CTOCYBAaHHS 1HCTHTYTY HEIVIACHUX CIIT4YHMX (PO3MIYKOBHX)IH y IMpak-
TUYHIN AISTTBHOCTI PABOOXOPOHHUX OPraHiB HOCATH OUTBIIOI MipOIO
cy0’exTHBHMI XapakTep. HeoOXigHO KOHCTaTyBaTH, IO HEJOCTaTHA
npodeciiiHa MmiaroToBKa ONepaTHBHUX MPAIliBHUKIB HETaTUBHO MO3HA-
YaeThCS HA ONEPATUBHOCTI MPUNHATTS pillleHb, CKJIaJaHHI HEOOX1THUX
KJIONIOTAaHb T IHIIUX JIOKYMEHTIB, HEOOX1THUX I MPOBEACHHS HETIac-
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HUX CIiTuuX (PO3IIYKOBUX)IiH, IO MPHU3BOIUTH J0O BTPATH Yacy i, 5K
HACIIIJIOK, BTPATH J0Ka3iB y KPUMiHAIIBHOMY MPOBAKEHHI.

Buecenns 3aznaduennx Buiie Ta iHmuX 3MmiH 10 KIIK Ykpainm, Ha
Hally AyMKY, € IEpeTYaCHUM, OCKUIBKH 32 TAaKUW KOPOTKUU TepMiH Jii
3aKOHY O0’€KTHBHO BHM3HAYUTH MHOTO HEAONIKHM HE MPEICTABISAETHCS
MOKJTBUM.

TakuM YMTHOM MOKHA 3pOOUTH BUCHOBOK IIPO T€, 1110 OUIBIIICTD 17€H,
3aknafeHux apropamu CTaTyTy KpPUMIHAJIBHOTO CyJo4MHCTBa 1864
IOI0 MPABOBOTO PETYIIOBAHHS PO3IIYKOBOI MisSTIBHOCTI, 3HANIILIN CBiid
MOCIIAOBHUI pPO3BUTOK Yy BimmoBimHux mnonoxeHHsx KIIK VYkpainu
2012, yxBaJieHHS SIKOTO CTaJ0 BAXKJIMBUM KPOKOM Ha HUIIXY pedopmy-
BaHHS YKpPaiHCHKOI MPABOBOI CUCTEMH, IMiABUIIICHHS €EKTUBHOCTI IIPO-
TUAIT 37I0YMHHOCTI, 3MIITHEHHS TapaHTiil 3a0e3neueHHs mpaB, CBOOOJ i
3aKOHHUX IHTEPECIB yYaCHHUKIB KPUMIHAJILHOTO TIPOIIECY.
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Bacunb bepHas, 4. 10. H.,
Ceprin CninbHUK,
OKcaHa KomapHUUbKa, K. 10. H.

OBIIYK OCOBH BIAITOBIJTHO
JIO KIIK YKPATHM

The system analysis of the modern legal theoretical and practical questions,
related to realization of search of a person, taking into account the prosecuto-
rial oversight in a form of procedural guidance after the compliance of laws
during preparation and realization of this investigation (search) action is con-
ducted in the article. It is established that in connection with the absence of
clear legal regulation in a Criminal Procedure Code of Ukraine of a grounds and
order for realization of the personal search there is a real threat to recognise
all got at search information as impermissible and improper proofs through
violation of rights and freedoms of man and citizen. The personal search is
accompanied by application of compulsion which means substantial limita-
tion of rights of citizens, that is why it must be foreseen and in detail well-
regulated in a law. There is a necessity of the legislative fixation of grounds,
and order of realization of the personal search.

B ymoBax ctaHoBneHHs B YKpaiHi IPaBOBOi, JeMOKpPAaTHUHOT AepiKa-
BU, HAOJIM)KEHOT 10 €BPONEICHKOT, yTBEPIXKEHHS Ta 3a0€3MeUeHHS IpaB
1 cBOOOJI JTFOMUHY Ta TPOMASTHIHA € HAraJlbHOK HEeoOXiaHicTI0. OTKe,
npuitaarts KIIK VYkpainu oOymMOBHIIO CyTT€BI 3MIHM B PEryllOBaH-
Hi npouecyanbHux BigHocuH. HoBenu Kopekcy He 3aBkau CHpUSIOTH
OJTHO3HAYHOMY PO3YMIHHIO KIIOYOBUMH YYaCHHKAMH KPHUMiHaJIbHOTO
NPOBADKCHHS HOPM 3aKOHY, a B OKPEMHUX BHUIAJKaX 1€ MPU3BOAUTH 110
MOPYIICHHS MpaB ocobu. Tak, 3aHETIOKOEHHS BUKIIMKAIOTH TMPOOJIEMH Y
MPaBO3aCTOCYBaHHI MPU BUPINICHHI HAHOUIBII 3HAYYIIUX MHUTaHb, SKI
CTOCYIOTBCS OOMEXEHHsI MpaB Ta cBOOOJ 0COOU IpU NPOBEIEHHI TAKOi
cimiyoi (po3urykoBoi) aii, ik 0OITYK, OTHUM 13 BUJIIB SIKOTO € OCOOMCTHIN
obmryk. Jlana ciigua (po3mrykoBa) st IIMPOKO 3aCTOCOBYETHCS Y TIPABO-
OXOPOHHIN MPaKTHIIl 1 € MOIMMUPEHUM CIIOCOOOM BUSBJICHHS, (ikcarii,
BUTY4YeHHS (DaKTUYHHUX JAHUX MPO KPUMiHAIBHE MPABOMOPYIICHHS Ta
dbopMyBaHHS JJOKa3iB. BUKOpUCTaHHS B X0/ IOCYIOBOTO PO3CIiayBaH-
HSl pe3yJIbTaTiB MPOBEIEHHS O0COOMCTOrO0 OOLIYyKY JJisi BUSIBJICHHS Ta
30UpaHHs Ha iX OCHOBI 1HIIMX BiJIOMOCTEH, a TaKOX MiJ Yac CyI0BOTO
PO3MIALY SIK HaNEKHHUX Ta JOMYyCTHUMHX J0Ka3iB MOBUHHO BiJIOyBaTHCS
13 CyBOpUM JIOTPHUMAHHSM BHUMOT MPOIECYAIbHOTO KPUMIHAJIBHOTO 3a-
KOHO/IaBCTBA. 3a LIMX YMOB IPIOPUTETHUMHU IPU IPOBEIEHHI 0COOMC-
TOro oOIIyKy Hacammepes MaroTh ctatu Bumoru Koncturtymii Ykpai-
HU. OOMEXEHHs KOHCTUTYUIMHUX MpaB JIOJUHM MiJ 4Yac JOCYAOBOTO
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PO3CIiyBaHHS MOXKIIUBO TUIBKU 3 METOIO 3aXUCTY OCOOH, CYCHUIBCTBA
Ta JIep’KaBH BiJl KpUMIHAJIBHUX TTPABOMOPYIIIEHb, OXOPOHHM IpaB, CBOOO
Ta 3aKOHHHX IHTEPECIB YYaCHUKIB KPUMIiHAIBHOTO MTPOBA/KEHHS.

BaxxnuBe 3HaueHHs MPHU MPOBEACHHI 3a3HAUEHOI CIIITYOI Mii MaloTh
TaKOXK  TIOJIOKCHHS MDKHApPOJIHUX KOHBEHIIM, JOTOBOPIB, 3roay Ha
000B’s13KOBICTh SIKUX HajaHo BepxoBHoro Pamoro Ykpainu. Tak, y m. 1
cT. 8 KonBeH1ii mpo 3aXuCT MpaB JIOAUHU 1 OCHOBOIOJIOXKHUX CBOOO
(mami — KoHBeHIIis) 3a3HAYCHO, M0 «KOXKCH Ma€ TPaBO Ha IMOBAry Jo
HOro MPUBATHOTO 1 CIMEHHOTO KUTTS, J0 XKHUTIA 1 JO TAEMHUII KOpec-
noHAeHMii». OTxe, I HopMa MPOTOJIONTY€E YOTUPHA OCHOBOIOJIOKHUX
mpaB i CBOOO/ TIOAWHU, CIUTHHUM JIJISl IKHX € T€, 10 BOHH CTOCYIOThCS
ocobucroi cepu XUTTs (MPUBATHE KUTTS, CIMEHHE JKUTTS, KUTIO Ta
KopecrnoHeHIis1). OOMeXeHHs IpaB Ha IoBary J10 MPUBATHOTO 1 CiMeH-
HOTO UTTS, BU3HaueHi B 1. 2 cT. 8§ KoHBeHIIii, He CBIqUUTUME TIPO i1 10-
PYIICHHS, SIKIIO JepKaBa HA CBOEMY PiBHI JJOTpUMaacs €JHOCTI TPhOX
CKJIaOBUX: 1)«BIAMOBIIATH 3aKOHY»; 2)<«IOTPUMYBATUCS JIETITUMHOI
MeTH»; 3) «OyTH HEOOXITHUMH B IEMOKPATUYHOMY CYCHUIBCTBI». Y Ta-
KOMY pa3i Li¢ € «IOIyCTUMI OOMEXEHHsI MpaB KOXKHOI JIFOJUHH, BU3HA-
yeHux cT. 8 KoHBeHii»'.

Byne-siki mporiecyanbHi i, y TOMy 4HCI i 0COOUCTHI OOIIyK, Ma-
F0Th TIPOBOJIUTHCS 3 IOTPUMAHHSIM IMPUHITUIIB 3aKOHHOCTI T4 BEPXOBCH-
cTBa mpasa. [[paBOBOIO OCHOBOIO MPOBENEHHS OCOOMCTOrO OOIIYKY €
3arajbHi 3acaj i KpuMiHaJIbHOTO rpoBakeHHs, HaseneHiy KIIK Ykpa-
iHu, 30kpema nonoxeHHs cT. 8 KIIK Ykpainu mpo te, 1o «KpuMiHaibHe
MIPOBAJKEHHS 3IHCHIOETHCS 3 OJEP>KaHHSIM MPUHIUIY BEPXOBEHCTBA
1paBa, BIAMOBIAHO /IO SIKOTO JIFOMHA, ii paBa Ta CBOOOAN BU3HAIOTh-
Csl HAWBUILMMU LIHHOCTSIMHU Ta BU3HAYAIOTH 3MICT 1 CIIPSIMOBAHICTh Jli-
SITBHOCTI JICpKaBW», a Takok mosiokeHHs 4. 5 ¢1. 9 KIIK Ykpainu mpo
TE, 10 «KPUMiHAJIbHE MPOLIeCyabHEe 3aKOHOJABCTBO 3aCTOCOBYETHCS 3
ypaxyBaHHSM MPaKTUKH €BPOMNEHCHKOTO Cyy 3 TpaB JIOIUHNY, TOLIO.

Hixto He Moke 3a3HaBaTH OOMEKEHHS TpaB 1 CBOOOJ 1HAKIIIE, SIK HA
MiJCTaBaxX Ta B MOPSJIKY, BCTAHOBICHOMY MPOIECYaJbHUM 3aKOHO/IAB-
CTBOM YKpaiHH, 30KpeMa JOTPUMaHHs MOJO0XKeHb CT. 234 («OO0uryk»),
m. 5 cT. 236 («BukoHaHHS yXBaiu Mpo J03BiJ Ha OOUIYK JKUTIA YM 1H-
1I0TO BOJIOMIHHSY), 1. 3 cT. 208 («3arpuMaHHs YIIOBHOBaKEHOIO CITYK-
60B0O0 0coOoro»). ITix yac mpoBeneHHST 0COOMCTOTO OOITYKY HEOOXis-
HO notpumyBatucs i iHmux crareit KIIK Ykpainu, a Takox MoJIoKeHb

! Manirok, B.II. (2003). 3actocyBaHHs CyAaMH 3araibHOi OPUCIMKIIT YKpaiHU

KonBeHIIi1 Ipo 3aXUCT MpaB JTIOIMHH i 0CHOBOIIOIOKHHUX CBOOOJ Y Pa3i «HESIKICHOTOY
3akoHonaBcTBa. Catim FOpuouunozo sxcypuany. <http://www.justinian.com.ua/article.
php?id=248>
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BIJOMYUX Ta MIXKBIJOMYUX HOPMATUBHUX aKTiB. BUBUCHHS HHU3KU KPH-
MIHAJIbHUX TMPOBAKEHb CBITYUTH TIPO Te, 1o chopmynboBani B KIIK
VYkpainu 3arajibHi iACTaBH 715 TPOBEICHHS OOIIYKY TPAKTYIOThHCS IO-
pi3HOMY, a 1Ie, Y CBOIO Yepry, MOPOKY€E Pi3HI MPaBOBI HACTIAKH IS
NPOBA/KEHHS Ta 0COOM, sIKy OOIIyKayiu. 30KpeMa, MpeMeTOM aKTHB-
HOTO OOTrOBOPEHHS! HAyKOBLIMU Ta MPAKTUKAMH € MUTaHHS MpO Te, YU
€ 3aKOHHUM 3acTocyBaHHs nosoxkeHb cT. 234 KIIK Vkpainu («O6myk
JKUTIIA YM 1HIIOTO BOJIOJIIHHS 0COOM») IO TAKUX MPABOBITHOCHH, SIK 0CO-
OuCTHI1 OOITYK.

Ha xanp, y mpaxTHilli IpaBOOXOPOHHUX OPraHiB CIIOCTEPIraroThCs
THUIIOBI MOPYLICHHS MPAaB JIOIUHH 1 TPOMAITHIHA [IPH MTPOBEACHHI 0CO-
ouctoro oOuryky i mij yac Aii unHHoro KIIK Vkpainu. J{o HaitO1b11 110-
IUPEHUX HAJIEeKATh MPOBEJEHHS, Y TOMY YUCII i 0COOMCTOro 00IIyKY,
0e3 HasgBHOCTI miacTas, nepeadauennx y KIIK Ykpainu, HemoTpumanHs
HpOIEeypH MPOBEIEHHS 0COOMCTOrO OOIIYKY, HE PO3’ICHEHHS NpaB Ta
000B’s13KIB 0C001, SIKY OOIIYKYIOTh, OCKIJIbKM BOHA HE Ma€ MPOIECyaTb-
HOTO CTaTycy, HeOOMEXEeHUI TePMiH MPOBEIEHHS 00IIyKy 0cO0H Ta yac,
KOJIM HOTO MPOBOASATH, BiACYTHICTh MOBHOI (hikcallii BUIydeHUX pedei
Ta JOKYMEHTIB Y MPOTOKOIIi MMPOBEIEHHS JaHO1 CIi401 (pO31IyKoBOT) Aii,
HE 3aBXKJU 3alpOIIyOThcA MOHATI TOwo. OTXe, 3 METOI YCYHEHHs
UX TOPYIIeHb, OCOOIMBOI aKTyaslbHOCTI HaOyBae morpeba BHUBYCHHS
MUTAHHS PO 0COOMCTUH OOIIYK, IO 1AaCTh 3MOTY BUKOHATH 3aBIaHHS
KPUMIHQJIBHOTO MPOBAHKCHHS MI0JI0 3aXHUCTy 0COOHU Bijl KpUMiIHAIBHHUX
[IPABOIOPYILIEHb, HAJEKHOTO 3a0e3MeUeHHsI OXOPOHHU IpaB, cBOOON Ta
3aKOHHUX IHTEPECIB yUYACHHKIB MPOLIECY.

Cman nayxoeoi po3pobku. I1opiBHAIBHO-TIPABOBUI aHAMI3 AESIKHX
H0JI0)KE€Hb KPUMIHAJIBHOIO IPOLECYaJbHOIO 3aKOHOAABCTBA B 4YaCTH-
Hi, [0 CTOCYEThCS (PaKTHUYHUX Ta MPABOBHUX ITiJICTaB MPOBEACHHS 0CO-
ouctoro OOIIyKYy, MPUHHATTSA pillIeHb MPO IMPOBEAECHHS OCOOMCTOrO
00IIIyKy YITOBHOBOKEHUMH Cy0’€kTaMu, (OPMH ¥ 3MICTy TaKOTO PillIeH-
Hsl, TIPOLIEAYPH TPOBEACHHS OCOOMCTOrO OOIIYyKY, MPOBEIEHO B Ipa-
X Oaratbox HaykoBwiB, 30kpema: FO. I1. Anenina, C. A. Anbnepra,
B. 1. bosipora,T. B. Bapdomnomeesoi, O. B. Kanuinoi, €. I' KoBaneHka,
JI. M. JIo6oiika, B. T. Manspenka, B. B. Hazapoga, I. M. OmenbsineHko,
B. O. INonenromka, C. M. CmokoBa, B. M. Teprumnuka Ta in. OgHak
OKpeCJIeHI MUTAaHHS BOHHM PO3IVIsiaiy nepeBakHo BiamosigHo 1o KIIK
VYkpainu 1960 poky, 6e3 ypaxyBanus HopM KIIK Ykpainu, npuitHsiTOro
2012 poxky.

J1o TOro X, KOHCTAaTyIO4M 3HAYHUN HAyKOBUU BHECOK LIUX YYEHUX Y
PO3po0IeHHs TOCTaBIEHOI MPOOIEMH, 3ayBa)KUMO, 1110 BOHU PO3IVISAAIIH
JIUIIIE TIeBHI ii acieKTH. BiAMOBIAHO 3aTUIIIAETHCS YUMAJIO TUCKYCIHHUX,

221



EVROPSKY POLITICKY A PRAVNI DISKURZ

HEIOCTaTHHO PO3POOICHUX MUTAHb, 1110 MOSCHIOETHCS CKIIAIHICTIO i Oa-
raTOrPaHHICTIO 1HCTUTYTY OOIIIYKY, ITiJIBHJIOM SIKOTO € OCOOMCTHH 00-
LIyK 0COOH.

Memoro cTaTTi € CUCTEMHUH aHaJli3 CydYaCHUX MPAaBOBUX TEOPETUKO-
NPUKIAJAHUX THUTaHb, MOB’SI3aHUX 13 MPOBEIEHHAM OOIIYKY 0CO0H, 3
ypaxyBaHHSIM MPOKYPOPCHKOr0 Hamsiny y ¢Gopmi mpolecyasbHOro Ke-
PIBHUIITBA 32 OACPIKAHHSAM 3aKOHIB ITi]] Yac MiATOTOBKH Ta MPOBEICHHS
JaHoi ciiauoi (po3IryKoBoi) Aii.

3rigno 3 KIIK VYkpainu npoBeaeHHs1 00ITyKy 0COOM MOXKIIMBO B Ta-
KHX BHITAJKaX:

1)npu 3arpuMaHHi 0coOU B MOPSIKY, nependoadeHomy 4. 3 cr. 208
KIIK Vkpainu, a Takox BiamoBigHO a0 4. 8 cT. 191, u. 6 cT. 208 KIIK
VYkpaiau cmiBpoOITHHKA KaJpOBOTO CKJIAy PO3BIAYBAJIBHOTO OpraHy
VYkpainu npy BUKOHAHHI HUM CBOIX CITy’)KO0BUX 000B’SI3KiB;

2) pu poBeJIeHHI OOIIYKY KUTJa YU 1HIIOTO BOJOAIHHS, SKIIO TaM
ocoba nepedyBae (4. 5 ct. 236 KIIK Ykpainn);

3) y KpuMiHaJIbHOMY ITPOBAJHKEHHI 111010 OKPEMO]1 KaTreropii ocio, 30-
Kpema: oomryk HapoaHoro aenyrtara (4. 3 ct. 482 KIIK VYkpaiun);

4)pu IpoBeIeHHI 00IIIYKY 0cOOU KaIliTaHOM CylIHa a00 KePiBHUKOM
JUIUIOMATUYHOTO IPEICTAaBHUITBA YA KOHCYJIBCHKOI YCTAaHOBH YKpaiHU
(4. 2 ct. 520 KIIK Ykpainn);

5) mpu mpoBeieHH1 00LIYKY MiJl 4Yac MI>KHAPOIHOTO CHiBPOOITHUIITBA
(4. 4 ct. 552 KIIK Ykpaian);

6) Ipy IPOHUKHEHHI 10 KUTJIA YX 1HIIOrO BOJIOAIHHS 0codu (4. 3 CT.
233 KIIK Ykpainn), mij 9ac skoro Oyso MpoBeeHO OOIIYK.

Tak, mpaBOBUMH MiICTaBaMU JIJIsl TPOBEJCHHS OCOOMCTOTO OOIIYKY
Mpu 3aTpuMaHHi ocoOu B mopsaky 4. 3 cT. 208 KIIK VYkpainu ta mis
MIPOBEICHHS OOUTYKY KHUTJIa UM 1HIIOTO BOJOAIHHS, SKIIO TaM 0co0a me-
peOyBae (4. 5 ct. 236 KIIK Ykpainn), € pileHHs Ci1i14oro 4u npoKypo-
pa. Xoua 4. 3 ct. 208 KIIK Ykpainu nependadeHo, 1o 3M1HCHUTH 00IIyK
3aTpUMaHOi 0COOM MarOTh MIPABO, OKPIM CJIITHOTO Ta MPOKYpOpa, CIIyXK-
60Bi 0coOu, yIOBHOBaXXEH1 Ha BAMHEHHS MIPOIIECyaIbHUX i (KepiBHUK
JTUTUIOMAaTUYHOTO MPEICTABHUIITBA YU KOHCYJIBCHKOI YCTaHOBH, KalliTaH
cynHa YKpaiHW)3 JOTPUMAHHSM IpaBWi, nependadeHux 4. 7 cT. 223 1
ct. 236 KIIK Ykpainu. Bonu HajineHi mpaBoM MPOBOAUTH OCOOMCTHIA
o0IIyK mpu 3aTpuMaHHi ocobu B nopsaaky 4. 3 ct. 208 KIIK Ykpainu, a
TaKoX BiAMoBiHO 70 1. 2 4. 2 cT. 520 KIIK Ykpainu ynoBHOBaXxeHi Mpo-
BOJIUTH OOIIYK JKUTJIAa UM 1HILIOTO BOJIOJIIHHS 0COOM M 0cobucTril 00IIyK
0e3 yXBaJH Cymy.

Opnax 4. 7 ct. 223 KIIK VYkpainu nepeadadeHo mopsioK MpoBeIcH-
HS 0COOMCTOro 00IIyKy. 30KpeMa, 3a3HaueHO, I110: CIIAYUMA, TPOKYPOP
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3000B’s513aH1 3alPOCUTH HE MEHIIE JIBOX MOHATHX JJIs OOIIyKy 0CoOH,
HE3aJIe)KHO BiJI 3aCTOCYBaHHS TEXHIYHHMX 3aCO0IB BIAMOBITHOI CIIiTIOT
(poszmrykoBoi) nii. Tobto y 3micti 4. 7 ct. 223, a Takox cT. 236 KIIK
VYkpainu npo ymOBHOBXKEHUX CIY)KOOBHX 0c10 B3araii HE HACTHCS, 110
BOAUaeThCsl HEAOIIKOM 3aKOHOJIABCTBA, SIKUHM Miajisrae ycyHeHHro. Ha
JKanb, HaBITh 3aKOHOAABYOTO 3aKpiIUIeHHS MOHATTS oOmyky B KIIK
VYkpaiHu Hemae, 110 He 3aBXK/JU Ja€ MOXIIUBICTh MPU CKIAJTHUX CHUTY-
aIisX po3MeXKyBaTH OOIIYK BiJl ONNISALY KUTIA UM 1HIIOTO BOJIOMIHHS,
001ryky ocodu Bix ocBigyBanHs. Y cT. 234 KIIK Ykpainu 3a3HauaeThes
JUIIe HOTO METa: «...00IIyK MPOBOIUTHCS 3 METOKO BHUSBJICHHS Ta (iK-
carii BizoMocTel mpo 0OCTaBUHU BYMHEHHS KPUMIHAIBHOTO IMPaBOTIO-
PYLIEHHS, BIIIYKaHHS 3HAPSIIS KPUMIHATBHOTO TIPABOMOPYIIEHHS 200
MaifHa, sike Oys0 3700yTe y pe3yibTari Horo BUMHEHHS, a TaKOX BCTa-
HOBJICHHSI MICLIE3HAXO/KEHHS PO3IIyKyBaHHX ociO». Ha wam morsz,
BUKJIQJI METH OOIITyKYy B Takii pefakiiii € HEMOBHUM. Tak, Ha MPaKTHUIll
METOIO 31HCHEHHs OOIIyKYy MOXYTh OyTH TakOX BIJIIYKaHHS TPYIiB
JIOZICH, TBAPUH Ta iXHIX TPYMIiB, TOKYMEHTIB, K MalOTh 3HAYEHHS IS
BCTAHOBIIEHHSI 00CTaBUH BYMHEHHS KPHUMIHAIBLHOTO MPAaBOMOPYIICHHS,
MaiiHa 11 3a0e3neueHHs IMBUTLHOTO TI030BY, 00’ €KTiB, BUIYYCHHX 3a-
KOHOM 3 00irYy.

BinnoBigHO 10 Teopii KpUMIHAJIBLHOTO MPOIECY OOUIYK MOILISETh-
Cs HA MABUAM, OJHUM 3 SIKMX € 0COOMCTHI 00mIyk. BrnacHe kaxyuu, y
yuaHoMmy KIIK Vkpainu, vHa Bigminy Big KITK Ykpainu 1960 poky, He
BU/IIICHO MPABOBI MiICTaBU AJI IPOBEACHHS OOILITYKY 0COOH, & MICTSITh-
Cs1 3araJibHi YMOBH Ul MIPOBEJCHHS 00IIyKy. It bOro BUy OOIIYyKY
SK TiJCTaBa He TMepeadadeHa 3aKOHOM yXBasia CIIAYOTO Cymi. 30Kpe-
Ma, TIpY MPOBEIEHHI 0COOMCTOr0 O0IIYKY, HEOOXIHICTh SIKOTO BUHHUKAE
000B’S13K0BO, MPH 3aTPUMaHHI1 Mi103ptoBaHOro0. ToOTO, Ha Hally TYMKY,
MOTPiOHO HE TUTBKHU OUTBII KOPEKTHO C(HOPMYITFOBATH MiACTaBU OOIIYKY,
aje i mependavynuTH OKpEMY CTAaTTIO, MPUCBSIYEHY OOIIYKYy 0coOH, sKa,
1o peui, mana micie B KIIK Ykpainu 1960 poky. Tak, 3rizno 3 KIIK
VYkpainu 1960 poky o01ryk ocodu Mir OyTu mpoBeneHuit 6e3 MoCcTaHOBH
B TAaKHX BHIAJKaX: MPH (DI3MUYHOMY 3aXOIUICHHI Ii03PIOBAHOTO YIIO-
BHOBA)KEHMMH Ha T€ 0CO0aMH, SIKIIO € JOCTATHI MiJICTaBA BBaXKaTH, 10
3aTpUMaHui Mae mpu codi 30poro abo 1HII MPEIMETH, SKI CTAHOBJISATH
3arposy AJis OTOUYIOUMX, Y HAMAara€ThCs 3BUIBHUTHUCS BiJ JI0Ka3iB, sIKi
BUKPHBAIOTh MOTO UM 1HIIUX OCI0 y BYUMHEHHI 3JI0YMHY; IIPU 3aTpUMaH-
Hi TII03pIOBAHOTO; MPH B3ATTI MiT03PIOBAHOTO, OOBHHYBAUYEHOTO IijI
BapTy; 3a HasIBHOCTI JOCTATHIX MiJCTaB BBa)KaTH, 1110 0co0a, sika mnepe-
OyBa€ B MPHUMIILEHHI, JIe TPOBOJUTHCS OOIIYK YU MPUMYCOBa BUIMKa,
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MIPUXOBYE MPH cOO1 peaMeT ab0 JTOKYMEHTH, K1 MAIOTh 3HAYEHHS JUIS
BCTAHOBJICHHS ICTUHHU y CTIPaBi.

VYce 11e € apryMeHTOM Ha KOPHCTh HEOOX1THOCTI 3aKOHOAABUOTO 3a-
KPIIUIEHHS MiJICTaB, TOPSIKY MPOBEACHHS 0COOUCTOrO OOUIYKY, @ TAKOXK
BIJIMIOB1/1a€ 3MICTY pillleHb €BPOMEHCHKOTO CYy 3 TIPaB JIOAUHU. 30Kpe-
Ma, y pilIeHHI €BpONeHChLKOTO Cyly 3 MpaB JIOAUHU y cipai «Korm
npotu IBeimapii» (1998)3a3naueHo, Mo cI0BOCIOIYYCHHS «BiIOBI-
HO /IO 3aKOHY» HE JIMIIIe BUMarae HasBHOCTI JJIsl OCKap»KyBaHOTO 3aX0-
Iy TIEBHHUX ITiJICTaB y HAIliOHAJTHPHOMY 3aKOHOMABCTBI, & i CBITYUTH PO
SKICTh 3aKOHY, 1110 3aCTOCOBY€ETHCS B LIbOMY pa3i, BUMararouu, oo BiH
OyB MOCTYIHUM JUIs 3aIliKaBI€HOI 0COOM 1 HACIJAKU HOro BUKOHAHHS
Oynu nependadyyBaHUMH.

bepyun 1o yBaru 3a3HaueHe, MO’KHa CTBEPKYBaTH PO HEBPETYIIbO-
BaHicTh monokeHHsME KIIK Vipainu nopsaky npoBeaeHHs 0COOUCTO-
ro OOIIyKY Ta HEBIIMOBIIHICTh Y Iii YacTUHI pillleHHsM €BporeiichKo-
TO CyIy 3 TIpaB JroauHH. 30KpemMa, 4. 3 cT. 482 KIIK Vkpainu nependavae
MOJKJIMBICTh NMPOBEIEHHS OOIIYKY HapOAHOIO JeMyTara Iiciisd HaJdaHHS
BepxoBnoro Payioro Ykpainu 3rogu Ha HOTo MPUTATHEHHS 10 KPUMIiHAJIb-
HOT BignoBinansHOCTI. [TonoxkeHHs, ki O OUIBII JETAIBHO PETYTIOBAIH
MIJICTaBM Ta TOPSIOK IIPOBEICHHS 0COOMCTOTO OOIIYKY HapOIHOTO Jie-
nytata, y KIIK Ykpaiau BizcyTHi. Ha npaktuili e nepemrkomkae Haiii-
HOMY TapaHTYyBaHHIO MIPaB 1 CBOOOJ TIOAMHU, 30KpeMa MOTEPIiIOro, Bij
KpUMIHAJIBHOTO MPAaBOMOPYIIEHHS Ta HE CIPHUS€ BUPINICHHIO 3aBAAaHb
KpPUMIHAJIBHOTO TPOBAKEHHS, HAJICKHOI peanizallii MpOKypOpPCHKOTO
HanAay y (hopMi mporecyaabHOr0 KepiBHHUIITBA PO3CIIiyBaHHIM.

He xpamoro € 1 mpaBoBa cuTyailisi, [0 CTOCYEThCSI MTPOBEACHHS MPO-
necyajabHUX JAif KamiTaHoM cyaHa a00 KEePIBHUKOM TUIIJIOMAaTHYHOTO
MPEJICTaBHULITBA YN KOHCYJbChKOT ycTaHOBH YKpainu (1. 1 ct. 520 KIIK
Vkpainn). Ha anp, 3akoHOIABEIb 3a3HAYUB TUIBKU MPO YMOBH JUIS
MPOBEJCHHS TaKUX Aii, MPU LOMY 3aJHUIIKBIIN 1032 YBaror KOHCTH-
TYL#HI rapanTii. 30kpeMa, Jjs IPOBEAEHHsSI 0coOUCTOro oomyKy (1. 2
9. 2 c1. 520 KIIK Ykpainu) 3akoHOM He nependadeHo MOCTaHOBICHHS
yXBallu CI1AY0T0 cyaAl a60 Oy/Ib-SKOTO 1HIIOTO pillieHHs. BinnosiaHo 10
1i€1 CTaTTi AOCTAaTHBOIO ISl IPOBEJICHHS «HETAWHOT0» 0COOUCTOTO 00-
IIYKy € HasiBHICTh BiJIOMOCTEH MpPO «0OCTaBUHH, 110 MOXYTh CBIIUUTH
PO BUYMHEHHS KPUMIHAJIBHOTO MPABONOPYIICHHS HA TEPUTOPIl AUILIO-
MaTHYHOTO MPEICTaBHUIITBA, KOHCYJIbChKOI YCTAaHOBU YKpaiHH, HA TIOBI-
TPSTHOMY, MOPCHKOMY 4M PIYKOBOMY CY/IHI, 1110 epedyBae 1o3a Mexxamu
VYkpainu mig npanopom abo 3 po3mi3HaBaJIbHUM 3HAKOM YKpaiHU, SKIIO
1[e CyAHO MPUIHCAHO 10 MOPTY, PO3TalIOBaHOrO B YkpaiHi». OmHak
Taka KOHCTPYKIIISI HOPMH € HEIOCKOHAJIOI0, OCKUIbKM HE Mependayae
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IPOILETYPH MPOBEAECHHS 0COOMCTOTO OOIIYKY, @ OT)KE, HE Y3TOIKYETh-
cs 3 monokeHHIMH KoHcTuTymii Yikpainu, pineHHIMH €BPOINEHCHKOTO
CyRy 3 TIPaB JIIOJIMHHU, & CaMe 3 pimenHsiM y cupasi «Kommnanis «Komna
Ect» Ta iami npotu @panmii» (2002). Y HBOMY 3a3HA4AETCSA, IO «I1e-
peBipKHM 37ilcHIOBaMCA 0€3 CaHKLIi Cyay... 1 1ie € nopyumeHHsM Kon-
BeHIli...». OfHAaK AUIJIOMAaTHYHI YCTAaHOBH MAlOTh 3 OaTbKIBIIMHOIO
3B 30K y PEXHMMI OH-JIAiH, KOKHE CY/THO, SIKe MepedyBae 1mo3a MeKaMu
Ykpainu, 06JamToBaHO Cy4aCHUMU 3ac00aMu 3B’ 513Ky, 1110 JTAIOTh 3MOTY
MOOUITBHO, @ HEPIJIKO TAKOXK Y PEXKMMI OH-JIAH BECTH MEPETOBOPH K 13
MIPOKYPOPOM, TaK 131 caigunm cyero. 3 oy Ha me 10 KIIK Ykpainu
HEOOX1/IHO BHECTH CYTTEBI JIOTIOBHEHHS.

Ha BigmiHy BiJ po3misiHyTO1 Bulie cTarTi, y 4. 4 ct. 552 KIIK Ykpainu
BKE HAroJIoIIEHO Ha TOMY, IO «J10 3aIUTY PO MPOBEIACHHS 00IIYKY, 10-
3B1JI HA TIPOBEJICHHS HATAETHCS CYIOM. .. TOAAETHCS iH(POpMAIis TIPo J0-
Ka3H, K1 00IpyHTOBYIOTH OTpeOy y BiAMOBIIHUX 3axomax». [lifcTaBoro
JUISL TIPOBEACHHS OOIIYKY Tij] Yac MIKHAPOJHOTO CHiBPOOITHHIITBA €
HEOoOX1THICTh OTPUMaHHS yXBaJlu Cy[y Y BUNaakax, nependadenux KIIK
VYkpainu. Ane Taki BUNIQJAKU CTOCOBHO OCOOMCTOTO OOIIYKY TaKOXK HE
BUIIMCAHI B MIPOLIeCyabHOMY 3aKoH1. ToMy Mpu MpoBeaeHH1 0COOUCTOTO
001IyKy i1 9ac MI>KHAPOJHOTO CHIBPOOITHHUIITBA TTOCTAE HU3KA 3aIH-
TaHb, BiAMoBiAl Ha sKi BincyTHi B KIIK Ykpainu. ¥V cBoro uepry, e Moxe
NPU3BECTU O BU3HAHHS HEAONMYCTUMHMMHU BCIX JOKAa3iB, OTPUMAHUX Y
MOPSIKY MIKHAPOAHOI MPABOBOI JAOMOMOTH IMPH MPOBEIEHHI MPOIECy-
anbHUX Ai. Amxe 3rigHo 3 1. 1 ct. 87 KIIK Vkpainu «HegomyctumMumu
€ JI0Ka3HW, OTPUMaHi BHACIIAOK ICTOTHOTO MOPYIIEHHS MpaB Ta CBOOOJ
JIONMHY, TapaHTOBaHUX KOHCTUTYIII€I0 Ta 3aKOHAMH  YKpaATHUY.

He BperynpoBaHOI0O B MOBHOMY OOCS31 3aJIMIIIAETHCS 1 CUTYAIlis, 110
CKJIQIA€THCS TPU MPOHUKHEHHI JI0 JKUTIIA YU 1HIIIOTO BOJIOJIHHS 0co0U
JI0 TIOCTAHOBIEHHS yxBaiu caiguoro cyaai (4. 3 cr. 233 KIIK Ykpainn),
KOJIM BUHUKA€E HEOOX1THICTh IPOBEICHHS 0COOMCTOTO OOIITYKY MepecTi-
JTyBaHUX 0C10 a00 KOJIM CITYHI YU TPOKYPOP AIATYTh OOIPYHTOBAHOTO
BUCHOBKY, 110 1HIII 0COOH, $IKi mepeOyBalOTh y XKHUTJI1l UM 1HIIOMY BO-
JIOIHHI, TIEPEXOBYIOTh MPH CO01 3aCO0M BUMHEHHS 3JI0YUHY, BUKpaJe-
HI MaTepiayibHI [IHHOCTI, MPEAMETH, BUIYUYeHI 3 00Iry BIAMOBIIHO /0
3aKOHY, MpeIMeTH a00 JTOKYMEHTH, SIKi MalOTh 3HA4EHHS JJIsi MailOyT-
HBOTO 200 3/1ICHIOBAHOTO KPUMIHAIBHOTO MPOBaKEeHHs. Tomy cT. 233
KIIK Ykpaiau miggsrae OUTbIn AeTaIbHOMY BPETYIIIOBAHHIO BIAMOBIIHO
710 TOTpeO MPaKTUKU. 3aJIMIIAETHCS TaKOXK BIAKPUTUM MHUTAHHS 100
MOJKJIMBOCTI TIPOBEACHHS 0COOUCTOTO OOIIYKY 0COOH, SIKIIO 1i HE OYyII0
3arpumano (4. 3 ct. 208 KIIK Ykpainu)abo BoHa He epeOyBae B KUTII
YU THIIIOMY BOJIOJIIHHI 0COOH, B SIKOMY TTPOBOJAUTHCS OOIIYyK (4. 5 CT. 236
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KIIK Ykpainu). Ocobuctuii oOuIyk, Ha BiAMIHY BiJl IHIIMX BUAIB 00-
HIyKy, Ma€ criequQivHi macTaBy 1 MOPAIOK MPOBEIEHHS, 1110 TOTPiOHO
3akpinutH B okpemiii crarti KITK Ykpaiuu'.

Kpim Toro, y HoBomy KIIK Ykpainu HeoCcTaTHRO CUCTEMATH30BaHUI
MOPAAOK (iI3UYHOTO 3aTPUMaHH Ta 00IIyKy 0coOu 3rijfHo 3 4. 1 cT. 208
KIIK VYkpainu no BHecenHsa nanux y €PJIP. Hampuknazn, y pasi, koiu
oco0a, moOaumBIIM TIpaIliBHUKA MUTIMII, modana Tikatu. [licns ¢izud-
HOTO 3aTpUMaHHS 11i€i 0coOM HEOOX1THO MPOBECTH ii OOITYK ab0 OIS
JUISL TOTO, 100 3HAWTH Ta BUIYYUTH HAPKOTHYHI 3ac00u, 30poto, 110 He-
MOKJTBO 3pOOUTH 3TiHO 3 ipaBmiiaMu cT. 223 ta ctT. 236 KIIK Vkpaiamn.
Bupimenss nanoro nuranss, Ha 1yMKy C. M. CMoKkoBa, MOXJIMBO LIS
xoM BcTtaHoBleHHs Y 4. 3 cT. 208 KIIK Ykpainu npaBa npu ¢izuaHomy
3aTpUMaHHi 0coOu 3rifHo 3 4. 1 wiel crarTi Ha 11 06wk (kKypcue nawi. —
Aem.), 6e3 ydacTi MOHATHUX, HA MPEIMET BUIYYECHHs 30poi Ta iHIIUX
MPEIMETIB, SKMMH MOKHA 3aBJaTH TUIECHUX YIIKOUKEHB . 3 OIVISy Ha
noTpely 3ade3redeHHs1 Oe3MeKu 0ci0, sSKi 3A1MCHIOITh 3aTpUMaHH, 3a-
3HaueHa JlyMKa € CIYIIHOIO.

Pazom i3 TMM aKTUBHO OOTOBOPIOETHCS MUTAHHS MPO MOXIIUBICTh
MPOBEICHHS OCOOMCTOTO OOIIYKY 3 METOKO BIIIYKaHHS Ta BHIYyYCH-
HS pedeil 1 TOKyMEHTIB y pa3l HEBUKOHAHHS YXBaJIM MPO TUMYACOBUMA
JOCTYN 10 HUX. BapiaHTu BiAmoBiAeH, HaJaHUX SK HAYKOBISIMH, TakK i
MIPaKTUKAaMH, PI3HOMaHITHI.

[Ipore 3ne61nb1I0TO, K 1 OyJI0 3a3HAYEHO BUIIE, HA MPAKTHULI 3aCTO-
COBYIOTHCS JIBa BapiaHTH JUIsl TPOBEICHHSI 0COOMCTOTO OOIIYKY: 3T1THO
3 4. 3 cT. 208 KIIK Vkpainu — mij yac ii 3aTpuMaHHs Ta BiMOBIAHO 0
4. 5 ct. 236 KIIK VYkpainu — oOuryk ocodu, sika nepeOyBae B KUTII UM
IHIIIOMY BOJIOZ[IHHI 1 CTOCOBHO SIKO1 € JOCTaTHI JIaHi BBa)XaTH, 10 BOHA
TIEPEXOBYE MPHU cOO1 MpeaMETH a00 JOKYMEHTH, sIKi MalOTh 3HAUCHHS JJIS
KPUMiHAJIBHOTO POBAI>KEHHSI.

Bnacue, 3rigno 31 3mictom KIIK Ykpainu 1e — BuuepnHuii nepenik
Oe3mocepeHiX MiACTaB Ui MPOBEICHHS OCOOMCTOTO OOIIYKY, SIKHM,
Ha ’KaJib, HE 3a/I0BOJIbHSAE€ BUMOTHU CIIIYOI MPAKTUKU. AJKE Tparuis-
I0ThCS BUMAJIKH, KOJIM HEOOX1THO MPOBECTU 00IIyK 0co0u, sika mepedy-
Ba€ 1032 MEKaMH KHUTJIA YW 1HIIOTO BOJOJIHHS 1 CTOCOBHO SKOI € JI0-
CTaTHI MiICTaBH BBAXATH, [0 BOHA MEPEXOBYE TPU cOO1 IpeaMeTH abo

' Vnanosa, JI. (2013). Jlesiki mpo6ieMHi MUTaHHS TPABO3aCTOCYBaHHS KPUMiIHAIBHOTO

IpPOLECYaIbHOTO  3aKOHONABCTBA.  AKmyanvHi — NUMAHHA — KPUMIHANLHO20
npoyecyanvbro2o 3akonooascmea Ykpainu. Kuis: Anepra, 11-12.

CmoxoB, C.M. Oxpemi mpoOIeMHI TUTaHHS, SKi BHHHUKAIOTh TIPH 3aCTOCYBaHHI HOPM
uHosoro KIIK Vkpainu. Oiyitinuii catim Hayionanvroi Haykoeoi bibniomexu imeni
B. I. Bepnadcwkoeo. <irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?C21CO>
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JOKYMEHTH, BUITy4€eHi 3 00Iry, 110 MatOTh 3HAUYEHHS JUIs1 KPUMIHAJIBHOTO
npoBapkeHHs. [l1 Bumanku He mependadyeHi y 4. 3 ct. 208 ta 4. 5 cT.
236 KIIK Ykpainu, B SIKHX BU3HAYCHO ITiJICTABHU Ta MOPSIIOK MPOBEICHHS
ocobucroro oduryky. Buxin 3 Takoi cuTyalii B A€SKHX IPOKyparypax
Ta cygax Ykpainu BOauaroTh y 3actocyBaHHi nonoxens ctT. 9 KIIK Vkpa-
iHU, B AK1H 3-TIOMDX 1HIIOTO nepeadaueHo MOXKIMBICTh 3aCTOCYBaHHS 3a-
rajibHUX 3aca]l KPUMIHAJILHOTO MPOBAPKEHHSI B pa3i HEBPET'yJIbOBAHOCTI
ab0 HEeOolHO3HAuYHOTO BperyiatoBaHHs okpeMux nutanHb KIIK VYkpainu,
ta cT. 234 KIIK Ykpainy, sika CTaHOBUTh COOOI0 3arajibHy HOPMY IS
ciadoi (po3urykoBoi) i — o0mIyk, a Takok CT.CcT. 84, 223, 233 KIIK
Vkpainu. [lepeniveni Hopmu KIIK Ykpainu € mpaBoBoo miZIcTaBoO IS
OTPUMAaHHS YXBaJIA CJIITYOTO CYI/II MO0 TMPOBEACHHS 0COOUCTOTO 00-
LIYKY 3a HasIBHOCTI 3a3Ha4eHOi BUILE (pakTHuHOi oOcTaBuHU. [lepen num
IPOKYpOp, pealli3ylouu CBOi MpolecyanbHi moBHOBakeHHs (1. 10 4. 1
cT. 36 KIIK VYkpainn)i3 3acTocyBaHHSIM aHAJOTIi MpaBa, MOTOKY€E ab0
BiIMOBJISIE B KJIOTIOTAHHI CIIiT90T0 CTOCOBHO MPOBEIEHHS 0COOMCTO-
ro oOmyky, ¢opma 1 3mict sikoro Binmosigae Hopmam KIIK Vkpainw,
BCTAHOBJIEHUM JJIsl ITPOBEJCHHS OOIIYKY KUTJIa UM 1HIIOTO BOJIOJIHHS
0co0H, 3 J0/IaBaHHIM eJIEMEHTIB, HeOOX1THUX A 00uryKy ocoou. [lo-
JIBIMHUI KOHTPOJb 332 3aKOHHICTIO TPOBEJEHHS OCOOMCTOrO OOIIyKY
BBA)XKAEMO JTOLUJIBHUM 3 TIO3MIIT MPAKTUKH €BPONENUCHKOTO Cyy 3 TIpaB
monunu. [Ipumipowm, y pimensi y crpasi «JI. M. nmpotu Itamnii» (8 mtoro-
ro 2005 p.) O6yno 3a3HaueHo: «Cyq ... BiA3HAYAE, 1110 KOJIM B HAI[lOHAJb-
HOMY HpaBi OKpeMO MependadeHo 3aTBEPPKEHHs MPOTOKOIY OOIIYKY,
TO TUM CAMUM BCTAHOBIIIOETHCSI KOHTPOJIb 3 OOKY IpPOKypaTypu 3a 3a-
KOHHICTIO Ji¥t momimii». [[ITKoBUTHII Ta HEBUTIPaBIaHUHN HEOIK TAKOTO
CTBEp/’KEHHS 3a3Hayae, 110 YIIOBHOBA)KEH] HAa T€ OpPraHU HEe CTEXUIIM 32
TUM, 11100 OCKap>KyBaHUM OOLIYK y3rofKyBaBcs 3 MepedadyeHUMH B 3a-
KOHOJIaBCTBI MPOLIeTypaMHu.

3 1bOro BUIUIMBAE, IO MICI 3aBEPLICHHs OOIIYKY 3aKOHHI Mpole-
IypH He Oylu IOTpUMaHi, a 0T)Ke, HasBHE NopymIeHHs cT. 8 KonBeHrii.
Takox €BporneicbKuii cya 3 Mpas JIOIMHY Y pillieHH] y cipaBi «ImakaeB
npotu Pocii» (9 muctomana 2006 p.)3a3HaunB: «CyJ1 yBaXkae, 1o o0myk
1 BIIy4eHHs B Wi cripaBi Oynu mpoBezeHi 0e3 caHKiii abo HaJeKHUX
rapaHTiil. 3a Takux ooctaBuH CyJ JOXOAUTH BUCHOBKY PO Te€, L0 PO3-
IJSTHYyTE BTpYyYaHHs He Oyio «mepeadadyeHo 3aKOHOM 1 TOMY MOPYIIEHO
Crartro 8 KonBenuii»'. Takum YMHOM, 3a3HAYMMO: HE TUTHKH BITYM3HSIHA

' Tanmitok, B.II. (2003). 3actocyBaHHS CyZaMH 3arajibHOi HOPUCOMKLIT YKpaiHu
KoHBeHTIi1 Ipo 3aXHUCT IpaB JIOAWHH | OCHOBOIIOJIOKHUAX CBOOOI y pa3i «HESIKICHOTO»
3axoHomaBcTBa. Catim FOpuduunoeo xcypuany. <http://www.justinian.com.ua/article.
php?id=248>
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MIPAKTUKA, a i IpakTUKa €BPONEHCHKOTo Cy/1y 3 MPaB JIIOAWHU ITOBHICTIO
CBIAYUTD, 110 3aKOHHICTh NMPOBEACHHS 0COOUCTOrO OOLIYKY 3aJIeKHUTh
BiJl BUIIMCAHOTO B HAI[IOHAJIbHOMY 3aKOHO/IAaBCTB1 MEeXaHI3My 3/1iICHEH-
HS i€l ciqgoi (po3nrykoBoi) Jii.

Jlo Toro >x muTaHHS MPO 0COOMCTHUI 0OIIyK Oyl0 00’ €KTOM pO3IIIs-
ny Koncruryniitnum Cynom Ykpainu (yxBana KoncrturymiitHoro Cyny
VYkpainu Bin 6 arotoro 2014 p. Ne 21-y/2014 mpo BiIMOBY y BiAKPHUTTI
MIPOBA/KEHHS 32 KOHCTUTYLIHHUM 3BEpHEHHSM I'pPOMaJsiHUHA SIKOBEH-
ka Anapig OnekcanapoBuya 1010 o(iliiHHOTO TIyMadeHHs MOJIOKEHb
crareit 108, 234, 235, 309 KpumiHaibHOTO MpOLECYaTbHOTO KOAEKCY
VYKpaiHu B CUCTEMHOMY 3B’ 513Ky 3 TIOJIOKEHHSIMU YACTHHU MEPILIOT CTATTi
3, YaCTWUHU TEPIIOoi CTaTTi 8, YaCTHHM Apyroi crarti 19, yacTuHU Apy-
roi ctarti 30 Koncruryuii Ykpainu). CyTh NUTaHHS HOJSATajga B TOMY,
91 MOXE CyJ] HaJaBaTH J03BUI Ha OCOOMCTHI OOIIYK, KEPYIOUUCHh HOP-
Mamu Kozmekcy, 1o periaMeHTyoTh HaJaHHs J03BOJTy Ha OOLIYK JKUTIA
YH 1HIIOTO BOJOAIHHA ocoOu. OnHI Cy/1i BBAXKAIOTh, 1110 MOXHA (30Kpe-
Ma, yxBajoro [leuepcbkoro paitonnoro cyny micta Kuesa Bij 15 TpaBHs
2013 p. Oyno HagaHo AO3BLI Ha MPOBEAEHHS 0coducToro odmyky A. O.
SkoBeHKa), mpoTe 0araro CIiAYuX CYyIIIB JOTPUMYIOTHCS MTPOTUICHKHOT
JYMKU 3 OIVIsly Ha NOTpeOy HeOMyIeHHS TOPYLIEHHs 0COOUCTHX IIPaB
i cBOOOI JTFOMHK '

Bbesnepeuno, HeBperynboBaHicTs ocoducroro oomyky B KIIK Ykpa-
iHn 00ymoBmIOETBCs Horo cnenudikoro. OTox BapTo morogutucs 3 JI.
VYnanoBoro, sika CTBEPIKYE MPO HEOOX1AHICTh HOPMATUBHOTO BPETYIIIO-
BaHHS MI/ICTAB 1 MOPSIKY MPOBEIEHHS 0COOUCTOTO 00NIYKY?. 3MiCHEHHS
ocobucToro O0IIyKY JHIIe B Mopsaaky, BcranosieHomy B KITK Ykpainu,
Ha/lae OTPUMAHUM IiJ yac MOro MpOBEACHHS JJ0Ka3aM JOMyCTUMOCTI
(ct. 86 KIIK VYkpainu). Came TOMy Ha MpakTUIl HEOOX1THOIO YMOBOIO
HasexHoro 3acrocyBanHsa HopM KIIK Vkpainn € HeraiiHa cucremarusa-
ISt MMIJICTaB Ta YMOB MPOBEACHHS 0COOMCTOrO OOIIYKY 1 BIIPOBAKEHHS
OKpeMoi CTarTi, 110 CTAHOBUTHME TPABOBI 3acaay OUIbII €EeKTUBHOTO
3aificHeHHs 1i€i cniguoi (po3IIykoBoi) i Ta MPOKYypOPCHKOr0 HAITISTY

' Vxeana npo 6iomosy y 6iokpummi npo6aoiCeH s 3a KOHCIMUMYYIIHUM 36ePHEHHAM

epomaosnuna Aroeenxka Audpis Onexcanoposuua ujo00 o@iyitiHoco miymMadeHHs
nonoocenv cmameti 108, 234, 235, 309 KpuminaibHozo npoyecyansHo2o KOOeKcy
Yipainu y cucmemmnomy 38’s3ky 3 nonodxcemHsmu wacmunu nepwioi cmammi 3,
yacmunu nepwioi cmammi 8, vacmunu opyeoi cmammi 19, wacmunu opyeoi cmammi
30 Koncmumyyii' Yxpainu) 2014 (Konctutyuiiiauii cyn Yipainu). Ogiyitinuii caiim
Koncmumyyitinozo Cydy Yxpainu. <http://www.ccu.gov.ua/uk/index>

VYnanoga, JI. (2013). Jlesski mpoOieMHi MUTaHHS IPAaBO3aCTOCYBAHHS KPUMIHAIEHOTO
MPOLECYaIbHOTO  3aKOHOJABCTBA.  AKmyanbHi — NUMAHHA — KPUMIHAILHOZO
npoyecyanvbnozo 3akonooascmea Yrpainu. Kuis: Anepra, 11.
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3a 3aKOHHICTIO PO3CIiTyBaHHS 1 CTaHE peaibHUM 3ac000M 3arobiraH-
HS BYMHEHHIO IPOIECyabHUX MOPYIICHb MijJ 4Yac peasizaiii 3aBIaHb
KPUMIHQJIBHOTO TMPOBAKEHHSI, 30KpeMa IIPH MPOBEIECHHI 0COOMCTOrO
o01IyKy.

JlexTo 3 HayKOBIIiB 3a3HA4YAI0Th, L0 CIiAYY Ait0 MOTPIOHO MPOBOAUTH
y BCTAHOBJICHIH KPHUMiHAJIBHO-TIPOLECYAIBHIN (OpMI JIHIIE HAJICKHUM
cy0’extoM. Came 11e 3a0e3neuye OTpuMaHHs i1 9ac ii MpOBEACHHS J10-
MYCTUMHX JT0Ka3iB'. MO)KHA CTBEpJDKYBATH, IO Y 3B S3KY 3 BIJICYTHIC-
TIO 4iTKOI 1paBoBoi pertamenTanii B KIIK Ykpainu migcraB Ta nopsaky
NPOBEJCHHS 0COOMCTOTO OOIIYKY iCHY€ peaibHa 3arpo3a BU3HAHHS IijT
Yac CyJOBOTO PO3MISLy OTPHUMAaHUX MPH OOIIYKY BiZIOMOCTEH HEHOIyC-
TUMHMHU Ta HEHAJI)KHUMH JIOKa3aMH 4epe3 MOPYIIEHHS MPaB i cBOOO/
JIONUHY 1 TpoMassHuHA. OCOOUCTHI OOIITYK CyMPOBOMKYETHCS 3aCTOCY-
BaHHSM IPUMYCY, 10 03HAYAE ICTOTHE 0OMEKEHHSI TIPaB IPOMAJISIH, TOMY
BiH Ma€ OyTH mepeadaveHuii Ta 1eTaabHO BPETyIhOBAHUM Y 3aKOHI.

3 oAy Ha BUKJIa/IeHE POMOHYEMO BHECTH JIOTIOBHEHHS 10 Y. 7 CT.
223 KIIK VYipainu: «O061myk ocodu MpoBOJUTHCSA HA MiACTaBl yXBalu
CJTITYOTO CYAJI B pa3i, KOJIM € JIOCTaTHI JIaHI BBa)KaTH, 110 BOHA Iepe-
XOBY€E TIpH €001 mpeaMeTH abo JOKYMEHTH, SIKi BUIydeHl 3 o0iry abo
MaroTh 3HAYEHHS ISl KPUMIHAJIBHOTO TPOBAJDKCHHS. B okpemux BH-
najKax, 3 METOI HEJOMYIICHHS BTPATH peuei, TOKYMEHTIB ab0 1HIINX
BOXIMBUX JaHUX JUISI KPUMIHAJIBHOTO TMPOBAHKEHHS, JOMYCKAETHCS
MIPOBENICHHS OOITYKYy OCOOM 710 OTPUMaHHS YXBaJIH CJIITYOTO CY/AJI Ha
HiZICTaBl piIIEHHS MPOKYpopa, CIIAYOro, MOTOMKEHOTO TMPOKYPOPOM.
VY Takomy pasi MpOKypop, CIIAYHUil 3a MOTOIPKEHHSIM 13 IPOKYPOPOM He-
raifHO 3BEPTAIOTHCS JIO CIITYOTO Cy/JIi 3 KIOMOTAHHIM PO MPOBEICHHS
0COOHCTOTO OOIITYKY».
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LEGAL PROBLEMS OF ACTIVITY OF
THE INSTITUTIONS AND AGENCIES
EXECUTING PUNISHMENT WITHOUT
ISOLATION OF THE CONVICT FROM
SOCIETY, IN THE CONSIDERATION AND
RESOLUTION BY THE COURT OF ISSUES
ASSOCIATED WITH THE EXECUTION
OF THE SENTENCE

This article examines the legal status of the institutions executing punishment,
for example, criminal-executive inspections, consideration and resolution by
the court of issues related to the execution of the sentence. It is noted that
the submission of the institution or agency executing punishment, as well as
the documents attached to it, are used in the investigation by the court of
the circumstances under consideration and resolution of issues related to
the execution of the sentence. The authors noted the absence of procedural
status of the institutions executing punishment, at the stage of enforcement
in Russian legislation, what reduces their effectiveness.

Russia’s integration to the international community within the
framework of democratic transformation resulted to a radical reform
of the domestic criminal, criminal procedure and criminal-executive
legislation, bringing it into the line with international standards and
the establishment of legal guarantees of the rights, freedoms and legal
interests of citizens. In addition, Russian legal reform in accordance
to one of its goals has to improve the quality and efficiency of all law
enforcement agencies, including the institutions executing punishment.

Proper execution of the sentence of the court contributes to the
protection of the rights and legal interests of individuals and organizations
which are the victims of crimes, into the protection of a person from
illegal and unreasonable restriction of its rights, into the correction of
convicted. Thereby, the authority of a state and the respectful attitude of
citizens toward the rule of law increase.

The reform of the penal system (PS), carried out in Russia, primarily
aimed at humanization of responsibility and the widespread use of pun-
ishments, unrelated with the isolation f convict from society.
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In particular, the Concept of development of the penal system un-
til 2020, approved by the Federal Government on October 14, 2010
Ne 1772-p (the Concept), as the primary task distinguishes the «exten-
sion of the application sphere for penalties and other measures not in-
volving the deprivation of liberty».

In the process of implementation of the Concept has been a steady
trend of downward in court-ordered penalties connected with the depri-
vation of liberty, and the increase in the number of sentences without
isolation from society, the execution of the majority of which are within
the competence of the criminal-executive inspections (CEI) of the Fed-
eral Penitentiary Service (FPS of Russia).

However, during the implementation of the sentence by the institu-
tions and agencies executing punishment, there are questions, the con-
sideration and resolution of which with the current legislation is the ex-
clusive competence of the court and is regulated by the Code of Criminal
Procedure of Russia Federation (articles 396-401), by the Criminal Code
of Russia Federation (articles 49, 50, 53, 73, 74, 80, 81, 82, etc..) and the
Criminal Executive Code (articles 20, 44, etc..).

Most of the issues resolved by the court about the execution of the
sentence are considered after submissions of CEI. Thus, it is advisable
to review the activities of agencies and bodies executing punishment in
the criminal proceedings in cases of the execution of punishment on the
example of CEI.

The efficiency of the institutions and bodies executing punishment
without isolation of convict from society in the field of criminal proce-
dure activity, as well as the achievement of the purposes of punishment
are largely dependent on the condition of the legislation regulating crimi-
nal procedure issues of enforcement.

At the same time as the practitioners of institutions of executing pun-
ishment, so and the scientists are still have many doubts and uncertain-
ties as to the powers and organization of the institutions and bodies ex-
ecuting punishment which enter the criminal proceedings in the stage of
execution of punishment.

According to official information of FPS of Russia, there is a lack of
efficiency of CEI in some regions, not everywhere key indicators of their
activities are carried out.

Currently, the institutions and agencies executing punishment, and
their representatives, can not be attributed to the participants of criminal
proceedings for the prosecution or the defense, as far as they act in the
stage of criminal procedure activity concerning the execution of the
sentence, as for the toughening of penalties applied to convict, so for the
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replacement of the unserved part of the punishment with a milder penalty
for convicted.

Category of other participants in criminal proceedings distinguishes
their disinterest in decision-making. However, the institutions and bodies
of executing punishment, on the contrary, argue for their part the petitions
in the submission on matters related to the execution of the sentence, and
therefore, are interested in the decision made by the court.

Empowerment of the agencies and bodies executing punishment, with
criminal procedure rights and responsibilities during execution of the sen-
tence, involves assigning them to the participants in the criminal proceed-
ings, however, on the basis of the foregoing, it is not possible to correlate
them with any of the existing categories of participants, provided by the
Criminal Procedure Code of Russia Federation.

According to the art. 399 of the Criminal Procedure Code of RF, the
majority of issues related to the execution of the sentence, is decided by the
court after the submission of institutions and bodies executing punishment,
that is in these cases, they are a kind of “plaintiffs” by analogy with the civil
process, as far as they initiate a criminal procedure activity in consideration
and resolution of court matters related to the execution of the sentence.

Thus, it seems appropriate for fixing of criminal procedural powers of
institutions and bodies, executing punishment to introduce to the Criminal
Procedure Code a new category of participants in criminal proceedings,
with characteristics corresponding to the specifics of the activities carried
out by these institutions and bodies in the consideration and resolution by
the court issues related to the execution of the sentence, attributing them, by
analogy with the civil proceedings (article 42 of the Civil Procedure Code
of the Russian Federation), to the participants of the criminal proceedings,
claiming independent demands in the order of art. 397 of the Criminal Pro-
cedure Code.

In connection with the abovementioned, believe it appropriate to supple-
ment the Criminal Procedure Code with the norm regulating the criminal
procedural status of institutions and bodies, executing punishment, and
their representatives, as the participants in criminal proceedings claiming
independent demands, as follows.

1)Expand the Criminal Procedure Code of the Russian Federation
with the chapter 8' “Participants of the criminal proceedings, claiming
their own demands” art. 61 “Institutions and agencies executing punish-
ment” to read as follows:

“1. Institutions and agencies executing punishment upon entry into
criminal procedural relationship, in the order prescribed by Section XIV
of this Code should be authorized to:
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1)to file objections and petitions including amending the previously
filed submission;

2)to read the materials submitted to the court;

3)to participate in the proceedings through the use of videoconferenc-
ing systems;

4)to appeal against the decisions and actions of other participants of
the proceedings on consideration and resolution by the court of the issues
relating to the execution of the punishment;

5)to collect and to represent objects, written documents and other in-
formation confirming the appropriateness of the submission or claimed
petition, including the selection of explanations from the convict and
other persons about the execution of convicted procedure and conditions
of a punishment;

6)to perform other powers related to the execution of the punishment
under this Code.

2 Institutions and agencies executing punishment when entering the
criminal procedural relationship, in the order prescribed by Section XIV
of this Code obliged:

1)receiving a copy of the sentence, ruling or order of the court with
the order about its execution, at term no later than one day from the mo-
ment of the receipt, notify the court about the acceptance of the sentence,
ruling or order of the court for execution;

2)in the execution of the sentence, ruling or order of the court to no-
tify the convicted person if he or she has reasons to supply a petition to
the court in accordance with paragraphs 3 (in accordance with the second
part of article 78 of the Criminal Executive Code of the Russian Federa-
tion), 4, 5, 6, 9, 11 — 15 of article 397 and the first and second parts of
article 398 of this Code;

3)to submit to the court a petition about the conclusion of the con-
victed in custody for a period of not more than 30 days prior to further
consideration of the question of replacing the unserved part of the pun-
ishment with more severe form of punishment for eight hours before the
expiration of the period of detention of the convicted person.

In the consideration and resolution by the court of issues related to the
execution of the punishment, the rights and obligations of the institution
or agency executing punishment are carried by representatives.”

One of the reasons for appointment of the court session in the ex-
ecution of the sentence in accordance with art. 399 of Criminal Proce-
dure Code of RF is a submission to a court of an institution or agency
executing punishment, and the supporting documents may be correlated
with legal grounds necessary for the resolution of a number of issues
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indicated in the art. 397 of Criminal Procedure Code of RF. L.e. these
documents serve as a reason for CEI to enter in criminal proceedings
regarding execution of the punishment.

However, this submission is not a procedural document and should be
compiled outside of the criminal procedure activity.

In this case, at the stage of execution of the punishment a special
subject of proof indicated in the art. 397 of Criminal Procedure Code of
RF may be distinguished by analogy with the stage of a criminal case
initiation.

During the criminal proceedings on the execution of the sentence for
each of the questions set by art. 397 of Criminal Procedure Code of RF, it
1s necessary to establish certain circumstances, which are directly regu-
lated in the criminal procedure legislation, for example, willful evasion
from punishment or systematic evasion, and the court commences the
study of certain documents and information, according to which it takes
the decision during the proceedings.

Thus, for the implementation of special proof on the stage of execu-
tion of a punishment, it is necessary to have a source of procedural cir-
cumstances that should be established, which is the submission of in-
stitution and agency executing punishment, represented to the court on
questions concerning the execution of a sentence.

As L.A. Shabalina notes, “in resolving of issues related to the execu-
tion of the sentence, the main source of information for the court are
official documents (information, help, conclusions of the administrative
commissions, etc.) submitted by convicted and by institutions and agen-
cies executing punishment, which the court examines directly during
the court hearing. “I.e. the consideration and resolution of court matters
related to the execution of the sentence, it is necessary to talk about a
specific subject of proof.

So, on the basis of documents submitted by the institution or agency
executing punishment, the court should establish the presence or the ab-
sence of the circumstances provided in the art. 397 of Criminal Proce-
dure Code of RF, which, in fact, are the subject of proof in criminal
proceedings concerning the execution of the sentence.

Thus, for resolution by a court of the issues relating to execution of
the sentence, it is necessary to establish the circumstances specified in
the submission of institution or agency executing punishment, in the ap-
peal of the convicted, and confirmed with information contained in the

! Illabanuna, JI.A. (2012). ITonrHOMOuUHS Cy/1a B 00€CHIEUSHUH IIPaB, CBOOO/T M 3aKOHHBIX
HHTEPECOB OCYXJICHHOTO TP PACCMOTPEHHUHU BOTIPOCOB, CBS3aHHBIX C UCIIOIIHEHUEM
puroBopa. Yenosek: npecmynienue u Hakasauue, 1, 32-34.
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documents, which an institution or agency executing punishment, a con-
victed, an advocate and a prosecutor should collect and submit to the
court..

Herewith, the fixation of the form of a submission made to the court
by the institution or agency executing punishment in the Criminal Pro-
cedure Code of RF allows to use all these information in proceedings.

It is also advisable to provide the opportunity of CEI for permanent
work with a personal file of the convicted, when the institution or agency
executing punishment directs submission to the court for its decision on
the appointment of the hearing; the opportunity to submit a personal file
of the convicted for a certain period of time necessary for the court to
become familiar with the case, after what to oblige the court to return
the convict’s personal file after the decision on the appointment of the
hearing, herewith to present to the institution or agency executing pun-
ishment, a list of copies of the documents from the personal file of con-
victed person, necessary for the court to consider and resolve the issue
related to enforcement of the sentence.

Thus, the submission of the institution or agency executing
punishment, as well as the documents attached to it, are used by the court
in the investigation process of the circumstances under consideration and
resolution of issues related to the execution of the sentence.

Although this submission is made not by a party of the process, but at
its basis, the court initiates a criminal procedure on the execution of the
sentence and examine during the trial, attached to it documents, thereby
establishing the presence or absence of circumstances specified in the
art. 397 of Criminal Procedure Code of RF, which lead to a change of the
order and conditions of serving of the punishment by prisoners, as well
as the measures under criminal law.

The submission of the institution or agency executing punishment,
can be compared with the statement of offense, drawn up at the stage of
a criminal case initiation, which as well as the submission is made before
the start of criminal proceedings, but has a procedural form.

Requirements set out in the art. 389.6 of Criminal Procedure Code of
RF to the procedural form inherent in the appellate representation and
appeal, which also can draw an analogy with the idea of the submission
of institution or agency executing punishment on the consideration and
resolution by the court of issues related to the execution of the sentence.

In the ruling of the Supreme Court of the Russian Federation on April
2, 2013 N 6 “On amendments to some decisions of the Supreme Court
of Russian Federation,” stated that on considering of the issues related
to the enforcement of the sentence in order of articles 396 and 397 of
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the Criminal Procedure Code of RF, the courts should ascertain all the
circumstances which may affect the legality of taken decision in the part
of definition of the term or the size of unserved punishment or conditions
which cause the need for replacement of punishment in case of evasion
from serving a punishment imposed by a court.

Also, on deciding whether an evasion from serving of compulsory
works or corrective works, as well as restrictions on freedom is willful,
the courts must check the validity of the application of CEI warnings to
convict.

In addition, copies of the submission, as well as the documents
attached thereto, directed to the prosecutor and the convicted person
will give them the opportunity to get acquainted with the petitions and
documents proving it.

As far as currently the prosecutor in accordance with the art. 399
of the Criminal Procedure Code of RF deprived of the opportunity to
get acquainted with the documents submitted to the court, and thus
equally participate at the hearing on issues related to the execution of
the sentence. Providing to the prosecutor of this right will enhance the
effectiveness of supervision over the legality of the criminal procedure
in the execution of the sentence.

Proceedings in the court on hearing and deciding by the court of the
issues arising from the execution of the sentence is carried out in the
framework of an independent stage of the criminal proceedings, and
has partially prescribed order and features fixed in the art. 399 of the
Criminal Procedure Code of RF, i.e. it has no a sporadic character as a
judicial grievance procedure under art. 125 of the Code, but has a repeated
the so-called procedural nature, since the specific circumstances to be
considered by the court at this stage, fixed by the art. 397 of the Criminal
Procedure Code of RF.

Thus, the documents that directly initiate proceedings in the court on
hearing and deciding the issues relating to the execution of the sentence
and entering into a criminal procedure should have prescribed by in the
Criminal Procedure Code of RF procedural form.

In connection with the foregoing, it is proposed to add the article 399
with a part 4.2 and to read as follows:

«The submission of the institution or agency executing punishment,
applied to the court on the issues set out in the art. 397 of the Criminal
Procedure Code of RF and in the order provided by the art. 399 of the
Criminal Procedure Code of RF shall contain:

1) the name of the court, to which the submission is filed;

237



EVROPSKY POLITICKY A PRAVNI DISKURZ

2)the name of the institution or agency executing punishment which
filed the submission;

3)the ground to file the submission in compliance with the federal
laws regulating the execution of punishment;

4)the name, the first name, the date of birth, the place of registration,
the place of residence of the convicted person in respect of which a
submission is filed, as well as the name of the court which sentenced of
the convicted person;

5)the arguments of the institution or agency executing punishment
filed submission, as well as a list of documents justifying the petition
stated in the submission;

Copies of the submission and of the documents filed to the court
substantiating the petition claimed in the submission are sent to the
convict at the actual place of residence and to the prosecutor by the
institution or agency executing punishment in the day of filing of these
materials to the court”.
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Valentina Rzhevskaya, PhD in law

THE COMPROMISE OF CASPE:
AN EPISODE FROM THE HISTORY
OF PEACEFUL DISPUTE SETTLEMENT

The Compromise of Caspe (1412)is a famous and non-trivial example of
resolving a succession dispute with foreign candidates participating that
belongs to the epoch of feudalismin Europe. The most important consequence
of this solution was preparation for creating the united nation of Spain. The
article gives an analysis of the peculiarities of the legal form of resolving
this dispute and of its possible contribution in developing the practice of
international disputes’ peaceful settlement.

Introduction. The Compromise of Caspe (el Compromiso de Caspe)is
an act of solution of a famous historical dispute of a special kind, namely,
a succession dispute. The election in 1412 to the vacant throne of the
Crown of Aragon of a member of the royal house regnant in Castile put
an end to a political crisis and became one of the most important historic
actions that prepared the future uniting of Spain. The way of election
also had its peculiarities: the winner was determined following the ap-
plication of a legal procedure agreed upon by the bodies of the estate
representation of the three main parts of the Crown of Aragon.

The Compromise is acknowledged presently as an important page in
the Spanish history. The modern unity of the Spanish state does probably
overshadow the fact, that the election was an event of international im-
portance at the time when it was performed, because Castile and Aragon
were separate states at the time, and also because various actors of the
international relations of the period participated in the dispute.

The purpose of this research article is to propose an answer whether
and to what extent the Compromise of Caspe may be viewed as an event
that contributed to the development of the peaceful means of interna-
tional dispute settlement.

The circumstances of the dispute. The Crown of Aragon, one of the
state entities, that had been predecessors to the modern state of Spain,
had a following special feature: the authority of the king of Aragon was
acknowledged by inhabitants of a number of territories, each of them
having its own political system and law and order. The basis of the union
was formed by the Kingdom of Aragon itself, the Kingdom of Valencia
and the principate (el principado) of Catalonia (Catalufia); the policy of
the Crown being expansionist, new lands were being annexed. When ac-
cessing to the throne the King swore an oath to preserve the integrity of
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the Crown’s possessions, yet each of the entities members was striving to
preserve its domestic order as it was and inviolable'. Strong parliaments
were another peculiarity. The general parliament was convened in case
of necessity, yet debate and voting of the three members of the Crown
were held separately 2.

As the union was inhomogeneous ant its members preserved their
political and legal isolation, V. K. Piskorskii at the beginning of the XX
century called it ‘the Aragonese federation’ 3, the term which probably
looks not quite precise in the context of our modern ideas on federal or-
ganization. M. del Treppo, describing the Crown of Aragon in the ‘New
Cambridge History of the Middle Ages’ (2008), points out that the union
is nowadays defined in historic literature as a confederation, and writes
in support of this opinion: ‘“What we have here ... not originally but cer-
tainly from the end of the thirteenth century, is a real union with federal
overtones guaranteed not so much by the person of the sovereign ... but
rather by the will of his subjects as expressed in the representative as-
semblies which imposed on the king the inalienable rights of his do-
minions.(...) The modern definition of a confederation as the sharing of
sovereignty between member states and a central governing body does
basically fit the crown of Aragon, even though there was no cession of
sovereignty by the member states to the central governing body’*.

In May of 1410 the King of Aragon Martin I the Humane (EI Hu-
mano) died with no direct legitimate heir. The possessions of the Crown
of Aragon comprised at the moment the Balearic Islands, Sicily and
Sardinia. The efforts of Martin I to secure the succession had been un-
successful; on his deathbed he expressed his wish that a search for the
successor with the best rights should be started. There were several pre-
tenders to the Crown of Aragon, each in more or less distant relation
to the late king, but none possessing the evident advantage. Fernando
(Ferdinand) de Antequera (his nickname coming from the fortress of An-
tequera that he had won from the Muslims) of the House of Trastamara
from Castile and Jaime (James)Il, the Count of Urgell (or ‘conde de
Urgel’ in Spanish), were the main contenders. Fernando de Antequera
was uncle to the King of Castile Juan (John) I, and because of the latter’s
minority he was at the time exercising the function of regent in Castile

' TTuckopckwii, B. K. (1909). Hcmopus Hcnanuu u Hopmyeanuu. Caukr-IletepOypr:

AxumonepHoe o0mecTBo “bpokrays-Edpon”, 70.

2 Ibid.

* Ibid., 69.

* del Treppo M. (2008). Aragon In Ch. Allmand. (Ed.), The New Cambridge Medieval
History, V11, (p.592). Cambridge, Cambridge University Press.
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together with the Queen Mother. Jaime II, the Count of Urgell was the
governor-general of the Crown of Aragon after the death of Martin I. As
to their relation to the late king, Fernando de Antequera was a son of his
sister, and the Count of Urgell was son of his cousin Pedro (Peter)and
husband to his another sister.

For 2 years (1410 — 1412)the possessions of the Crown of Aragon
were thrown into the period of Interregnum (EI Interregno), marked by
political instability and bloodshed. The claims to the vacant throne were
made in September 1410 before the Parliament of Catalonia. In Febru-
ary 1411 in the town of Calatayud in Aragon an Assembly was gathered
under the presidency of the Archbishop of Zaragoza and the Supreme
Judge (El Justicia Mayor)of Aragon; it empowered the parliaments of
Aragon, Catalonia and Valencia to solve the dispute. The Archbishop
of Zaragoza was later on murdered by the most powerful supporter of
the Count of Urgell, an event that indicated the intensity of struggle and
certainly provoked resentment'. An armed intervention from Castile in
support of Fernando de Antequera took place’. The antipope Benedict
XIII (Pedro Martinez de Luna)of Aragonese origin and acknowledged
in Aragon as Pope, also exercised his influence on the solution of the
conflict and supported Fernando as well. Fernando’s supporters won the
Battle of Murviedro of February 27 1412 in the territory of Valencia®.

The means of the dispute solution was devised by the Agreement of
Alcafiiz of February 15 1412 between Aragon and Catalonia (for in Va-
lencia attempts to convene one meeting were a failure, yet representa-
tives were sent by one of the assemblies gathered there)?. Following the
Agreement nine people of authority were to gather in a place determined
and choose the King. On March 29 1412 the nine electors got down to
their task in an Aragonese town of Caspe and on June 25 they declared
the Castilian prince don Fernando elected. Fernando de Antequera was
solemnly proclaimed King of Aragon three days later.

So what happened in Caspe was the solution of a succession dispute
with foreign contenders participant, that was reached by efforts of the
bodies of estate representation of the three main parts of the Crown of

! Sesma Muiioz, J.A., Laliena Corbera, C., Monterde Albiac, Cr. (2012). En el sexto
centenario de la Concordia de Alcaniz y del Compromiso de Caspe. Zaragoza:
Gobierno de Aragoén, 7.

Ibid. — 8, see also Anpramupa-u-Kpesa, P. (1951). Hcmopus Hcnanuu. Mocksa:
W3narenscTBO MHOCTPAHHOM TUTEPATy B, 263.

3 Sesma Mufioz J.A. Laliena Corbera C., Monterde Albiac Cr. Op.cit., 8.

Janer, F. (1855). Examen de los sucesos y circunstancias que motivaron el Compromiso
de Caspe. Madrid: Imprinto de la Real Academia de la Historia, 57.
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Aragon and on the basis of an agreement of those three parts. The House
of Trastamara that had been regnant in Castile became also regnant in
Aragon. (Though it is probably worth an emphasis that due to family
links it was not a completely new and strange family to Aragon).

The Contents of the Agreement of Alcariiz and of the Compromise of
Caspe

The Agreement of Alcafiz has as its parties Aragon and Catalonia,
represented by their respective parliaments. That’s why the text of the
Agreement starts with the list of the representatives of those parliaments,
that actually sign the Agreement, on both sides. As to the Kingdom of
Valencia the text states that an agreement was reached to proceed with
the negotiations without the Valencian representatives, but they should
arrive to take part in the futher preparations with no right to change any-
thing already decided upon [XXVI] 2.

The analysis of the 28 articles of the texts lets define the following
main elements of the Agreement of Alcaiiz:

1. Preservation of the law of Aragon and Catalonia intact. This very
undertaking was considered being of so high importance, that the docu-
ment starts with the provision formulating it. The parties agreed that the
document should not in any way infringe upon domestic law and order of
the states members to the Crown. Any intention to pose a contradiction
to their domestic laws was also denied’.

2. Definition of the subject matter of the dispute being simultaneous-
ly the definition of the competence of the body being created to solve
the dispute, namely ‘investigation, inquiry, information, cognition, ac-
knowledgement and declaration to whom the Parliaments, subjects and
vassals of the royal Crown of Aragon have to swear their allegiance and
whom they have to receive as their true king and lord, as to the justice,
God’s will and their conscience’[II, V]*. The conscience of those entitled

' This research uses the Spanish translations of both the Agreement of Alciiiz and
the Compromise of Caspe from Latin published in the booklet Sesma Mufioz J.A.,
Laliena Corbera C., Monterde Albiac Cr. (2012). En el sexto centenario de la
Concordia de Alcaniz y del Compromiso de Caspe. Zaragoza: Gobierno de Aragon,
7. In accordance with this publication the numbers of the articles of the agreement
are marked with Roman numbers and given in square brackets. Quotations are given
in English translation by the author of the present research and with notes per page.

2 La Concordia de Alcaiiiz In Sesma Mufioz J.A., Laliena Corbera C., Monterde Albiac
Cr. (2012) En el sexto centenario de la Concordia de Alcaiiiz y del Compromiso de
Caspe. Zaragoza: Gobierno de Aragdn, 35.

* Ibid, 30-31.

4 La Concordia de Alcafiiz In Sesma Mufioz J.A., Laliena Corbera C., Monterde Albiac
Cr. (2012). En el sexto centenario de la Concordia de Alcariiz y del Compromiso de
Caspe. Zaragoza: Gobierno de Aragdn, 31.
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to make the decision was meant here, thus underlying that the electors
were expected to act in good conscience).

3. Way of dispute solution. The subject matter of the dispute is sub-
mitted to the nine people that are expected to act in full accordance with
the present Agreement (‘with everything said above and below’'), rea-
sonably and being well informed [II, III]. The nine electors receive from
the parliaments all the powers as to the matter of the case and everything
related thereto [V]%. The nine electors are divided into three degrees,
three people in each [IV], for the needs of security and decision making.

4. Demands to the electors and the way of their nomination. The elec-
tors have to possess ‘good conscience, good fame and respond to their
office’ [1I, IX]’. The list of the nine people is to be agreed upon by the
parliaments during 20 days since the signing of the present articles [V] .

5. Term for dispute solution. The time-limit for decision making was
2 months starting from the fixed date of March 29, 1412. The term could
be prolonged by the decision of the nine for a period no longer than other
2 months, that is, not past July 29 [V]. Taken in total, the time period for
the activities of the electors (including both investigation and delibera-
tion) was not to last over 4 months, and it in fact lasted 3, June 29 being
set by the electors as the latest term*.

6. Way of decision-making. The decision was to be taken either by
mutual consent or by the minimum number of six votes, but in that case
the total six votes were to comprise at least one vote from each of the
three degrees [V].

7. Other procedural clauses and the clauses as to the way of financing
the body. The pretenders to the Crown of Aragon were to be notified in
writing of the way and time of the dispute being examined in the name
of the parliaments [XXI]. The exercise of religious rituals was seen as
an important means to guarantee a just decision. The nine electors were
to give a solemn and specified oath of justice and impartiality before
the proceedings [VI]’. They and other participants to the proceedings
also had to swear not to spread any information on it before the choice
was declared [Ibid]. The declaration of the decision was also to be ac-

' Ibid.

2 Ibid.

3 Ibid, 32.
4 Sesma Munoz, J.A., Laliena Corbera, C., Monterde Albiac, Cr. (2012). En el sexto
centenario de la Concordia de Alcaniz y del Compromiso de Caspe. Zaragoza:
Gobierno de Aragon, 37.

La Concordia de Alcaiiiz In Sesma Munoz, J.A., Laliena Corbera, C., Monterde Albiac,
Cr. (2012). En el sexto centenario de la Concordia de Alcariiz y del Compromiso de
Caspe. Zaragoza: Gobierno de Aragon, 32.

243



EVROPSKY POLITICKY A PRAVNI DISKURZ

companied by a Mass and a sermon, and by other religious rituals spe-
cially foreseen in the Agreement’. It was also established that a number
of notarial acts should be composed on the proclamation of the new King
[XII].

The nine electors themselves were empowered to replace an elector
that could not act in office on various reasons; the same quality criteria
were to be observed. The person elected in replacement would become
equal to the rest and had to swear the same oath [[X]. One replacement
did take place in fact because of the state of an elector’s health?.

A special group of the provisions deals with the procedure according
to which the nine electors should receive information [VII — VIII]. It was
to be received in the first place from those who had delivered it earlier,
and if any information from various sources arrived simultaneously, the
nine electors were free to decide upon the order of receiving. The elec-
tors had powers to address the representatives of the contenders with the
view to receive the necessary information and also had powers to call for
witnesses.

The issue of financing was dealt as follows: the expenses of the Ara-
gonese were to be taken by Aragon, and of the Catalan — by Catalonia
respectively, and mutual expenses were to be taken ‘according to a cus-
tom’ [XXVII]? (without further specification of the manner in the text).

The nine electors were obliged to observe rights, freedoms and privi-
leges of the states of the Crown of Aragon as well as their heritage and
benefit in the form ‘as secure and honest, as possible’ when conversing
with the contenders and their representatives [ XIII]*.

8. Provisions aimed at providing for security of the election body.
This group of provisions may be of special interest because of its elabo-
rate character. The town of Caspe on the river of Ebro in the kingdom of
Aragon was determined as the headquarters of the nine electors [XIV].
The nine electors were to be present there in person, and none had the
right to detain them ‘in a deceitful or malignant way’ [III]°. Each degree
of the nine (that is, a group of each three electors of the nine)could be
accompanied by no more than 30 knights and no more than 40 other of-

' Ibid. — 33.

2 Sesma Muioz, J.A., Laliena Corbera, C., Monterde Albiac, Cr. (2012). En el sexto
centenario de la Concordia de Alcaniz y del Compromiso de Caspe. Zaragoza:
Gobierno de Aragon, 37.

3 LaConcordiade Alcafiiz In Sesma Mufioz, J.A., Laliena Corbera, C., Monterde Albiac,
Cr. (2012). En el sexto centenario de la Concordia de Alcaniz y del Compromiso de
Caspe. Zaragoza: Gobierno de Aragdn, 35.

4 Ibid. — 33.

> Ibid. - 31.
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ficials, ‘armed or unarmed, as they will deem convenient’ [[V]'; this train
could be distributed among the electors within each degree according to
their desires.

Instead of expected provisions on the immunity of the electors the
reader of the Agreement encounters the clause, according to which they
received the authority over the town of Caspe for the period of their
function and eight days additional [XV]. The Pope was to be asked to
take the decision, to whom and for what term the jurisdiction over the
ecclesiastics in Caspe shall be given [Ibid]. Jurisdiction in their name
was to be exercised in practice by the two captains appointed by the par-
liaments. Each captain was to have 50 armed people with him. The town
was to receive all the necessary supply in food and arms[ X VIII]. There
were restrictions to free movement introduced, for none could approach
the lodging of the nine electors without their express permission[ XIX].
Unarmed people could enter the town only in amounts permitted by the
captains [Ibid]. None could approach the town at the distance of four
leagues if accompanied by more than twenty armed people, having four
lances with them [XX]. No official could enter the town without either
permission or order from the nine electors[Ibid]. The ambassadors taking
part in the proceedings could bring with them no more than 40 riders and
50 unarmed people for each mission [Ibid].

9. Provisions as to the procedure of the proclamation of the decision
and its binding force. The decision of the nine electors was to be consid-
ered ‘an act just, unchangeable, valid and firm’ [V]% Before its official
declaration, the decision was to be notified to the parliaments, for which
purpose each of the parliaments had to send a number of representatives
to listen to it [X]. The parliaments were to remain in session for all the
time of deliberation and were not obliged to dissolve after the annuncia-
tion of the name of the King elected [ XXII]. The parliaments undertook
not to withdraw the powers of the nine electors, not to pose them any
obstacles and not to contest the decision reached [XXIV]. Those under-
takings were guaranteed by a promise and an oath taken by the repre-
sentatives of the parliaments that had concluded the Agreement in their
names.

To receive a clearer vision of the Agreement of Alcafiiz as a document
establishing a body of dispute settlement it is also worth noticing what
it contains not — that is, which points are not regulated by it, though our
contemporary researchers might think this regulation to be necessary.

! Ibid.
2 Ibid.
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The Agreement does not contain any general name for this temporary
body. It’s called neither ‘court’, nor ‘commission’, nor in any other way.
Only the expression ‘nine people’ is used. The creators probably just
didn’t care to give it some general name.

Then, the Agreement does not specify any sources of law to be used
by the electors, though some criteria for their guidance are numbered,
justice among them [II]. It is stated that the nine were to act in accor-
dance with the present agreement, and it regulated the procedural aspects
of the activities of the body being established. It was probably believed
clear that the nine electors should apply the domestic law of the Crown
of Aragon as to the throne inheritance.

There is no notice either that the proceedings in dispute should have
a competitive character. The selection of the form was probably left to
the nine electors.

The contenders themselves didn’t take part in the formation of the
body designed to solve their dispute, the body being formed by the par-
liaments of the main parts of the Crown of Aragon.

Finally, the Agreement does not provide for any measures to be taken
in case of non-compliance with the decision (for instance, if parties, peo-
ple under their jurisdiction or, for instance, pretenders defeated should
not comply with it). This may be a testimony that the Agreement was
devised as a final means of dispute solution and it was not generally
expected to be violated at least by the subjects of the Crown of Aragon.

The Compromise of Caspe as itself is a notarial act certifying the
declaration of the decision of the nine electors. Its text partly repeats the
language of the clauses of the Agreement of Alcafiiz, thus stressing that
the nine electors proceed in its exercise and its provisions are thoroughly
complied with. The following elements may be distinguished in the text
of the Compromise:

1. List of the names of the nine electors, their offices stated. Five of
them were ecclesiastics, three are named as possessing doctoral degrees
in various fields of law, one elector was also a lawyer', but is named only
as ‘the Lord of the settlement of Saidin’?. Those nine are described as
‘the nine deputies, chosen by general parliaments’, which testifies that
they act not as themselves, but as representatives of the parliaments of
the members of the Crown of Aragon. Three deputies were chosen from

' Ansramupa u Kpesa, P. Op.cit., 263.

2 Acta del Compromiso de Caspe In Sesma Muifioz, J.A., Laliena Corbera, C.,
Monterde Albiac, Cr. (2012). En el sexto centenario de la Concordia de Alcariiz y del
Compromiso de Caspe. Zaragoza: Gobierno de Aragén, 41.
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the Kingdom of Aragon, three from Catalonia and three from Valencia',
though it is not stated expressly in the text of the Compromise.

2. Legal bases of the deputies’ powers: their election and powers are
evident from the public record made in Alcafiiz on March 14 1412 a .d.
and in Tortosa on March 13 of the same year, and in the castle of Caspe
on May 16 of the same year in the exercise of the articles agreed upon by
the said Parliaments?.

3. Scope of the deputies’ powers: they have the fullest authority, fac-
ulty and power®.

4. Contents of their powers. This is formulated according to the Agree-
ment of Alcafiiz: to ‘investigate, inquire, inform, cognise, acknowledge
and declare to whom the Parliaments, subjects and vassals of the royal
Crown of Aragon have to swear their allegiance and whom they have to
receive as their true king and lord’™.

5. Bases of the decision: ‘justice, God’s will and our conscience’.

6. Way of decision-making. This is also stated in accordance with the
Agreement of Alcafiiz: the decision should be taken either by nine or by
six, but in that case comprising one from each degree®.

7. Statement that the decision is binding and cannot be contested,
in correspondence to the Agreement of Alcainiz: the decision ‘shall be
deemed an act just, unchangeable, valid and firm, following the said
powers and articles’’.

8. Special notice on the oath that deputies had given as a means to
guarantee the just decision and on the document certifying that the oath
was taken. Each of the deputies had sworn in person solemnly and pub-
licly to deal with the matter with such zeal as was reasonably possible
and to declare the true king and lord following the said vow and oath®.

9. List of preliminary conditions of the decision that the activities of
the deputies had met: such as the compliance with the mode and form
of their election and powers, the performance of investigation and all
the other deeds necessary, submission of the criteria followed in their

1

Anpsramupa-u-Kpesa, P. Op.cit., 263; see also Janer, F. Op.cit., 57-58.

Acta del Compromiso de Caspe In Sesma Muiioz, J.A., Laliena Corbera, C.,
Monterde Albiac, Cr. (2012). En el sexto centenario de la Concordia de Alcariiz y del
Compromiso de Caspe. Zaragoza: Gobierno de Aragon, 41.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

Ibid.

2
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decision-making, their devotion to God and their good conscience, and
their impartiality'.

10. Decision itself: ‘“We say and declare that the said Parliaments and
subjects and vassals of the Crown of Aragon must and are obliged to
swear their allegiance to the most illustrious and excellent prince and
lord don Fernando, the Infant of Castile, and they must and are obliged
to acknowledge this don Fernando as their true king and lord”>.

11. Request to the notaries to make one or several records on the fact.

12. Statement of the place where the decision was taken and an-
nounced.

13. List of 5 witnesses (whose presence had also been envisaged by
the Agreement of Alcafiiz) and 6 notaries and secretaries.

So the Compromise of Caspe does not include the motivation of the
decision. Its main contents, besides the proclamation of the candidate
elected, are made of statements of its relation to the Agreement of Alca-
iz and other accompanying documents on the matter and the assurances
of compliance thereof. This probably was meant to exclude any doubt as
to the justice of the decision made and any effort of disobedience, if there
was such a danger.

All this having been said, the body created on the basis of the Agree-
ment of Alcafiiz may probably be qualified in modern legal language as
a conciliation commission, the decision of which was to be binding for
the subjects of the Crown of Aragon and the pretenders to its throne.
The commission was created not by the contenders themselves, but as a
domestic body of the state entity, the power over which was subject mat-
ter of the case, and on the basis of an agreement of the members of this
union, represented by their parliaments.

The consequences of the election ant its historic assessment. Ferdi-
nand I of Aragon suppressed a revolt organized by his rival, Count of
Urgell, incorporated the county to the possessions of the Crown of Ara-
gon?, refused under pressure to support the antipope Benedict XIII* and
succeeded in restoring the order broken in the Interregnum period. He
also was in conflict with Catalonia because of the problem of the obser-
vance of its privileges®; besides, his rival had significant support there®,
and this period marked gradual decrease of the Catalonia’s political role

U Tbid. — 41 — 42.

2 Ibid. — 42.

> Anvramupa-u-Kpesa, P. Op.cit., 353.

* Ibid, 347.

3 Tuckopckuid, B. K. Op.cit., 74.

¢ Amsramupa-u-Kpesa, P. Op.cit., 263 —264.
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in the Crown of Aragon, which earlier had been a leading one'. The reign
of Ferdinand I did not last long: he died in 1416. His son Alfonso V an-
nexed Naples (1442)to the Crown of Aragon.

To assess both advantages and disadvantages of the way of succession
dispute settlement applied by the parts of the Crown of Aragon, as well
as of the decision itself, this way of settlement may be compared, for
example, with that of determining the heir to the Scottish throne in 1292.
The foreign monarch was then addressed as an arbitrator. Edward I, King
of England, chose then John Balliol as King of Scotland, but Edward’s
insistence on his rights as a suzerain over Scotland being exercised ef-
fectively led to long hostility between England and Scotland?. Though
the Crown of Aragon did receive as its heir a representative of a foreign
ruling house, namely, a Castilian one, it did not come to be formally de-
pendent upon Castile just as the result of the choice and the way it had
been performed. Still the new king brought with him Castilian troops and
Castilian courtiers®, as well as Castilian ideas of a stronger royal power,
claiming the he would have obtained the throne without any election, but
with the support of the Virgin®. Besides, having acceded to the throne of
the Crown of Aragon, Fernando of Antequera did not refuse the Castilian
regency, and was striving to enhance the power of his family both in Cas-
tile, and in Aragon®. The union of the crowns of Castile and of Aragon
took place, as it is well known, as the result of a marriage (1469) between
Isabella, the future Queen Isabella I of Castile, and Ferdinand, the future
King Ferdinand II of Aragon. They both belonged to the house of Trasta-
mara, [sabella being the daughter of the King Juan II, and Ferdinand be-
ing the grandson of Fernando de Antequera.

Later on the political meaning of the Compromise of Caspe received
numerous interpretations varying between the two extremes. It was seen
as either obvious injustice towards Catalonia, or the Aragonese revenge,
or a decision imposed by Benedict XIII, or an event testifying the matu-
rity of the people, or a self-determination choice, or the beginning of the

' Ferdinand 1. Encyclopedia Britannica. <http://www.britannica.com/EBchecked/

topic/204397/Ferdinand-I> (2014, uromns, 07).
2 Edward 1. Encyclopedia Britannica.  <http://www.britannica.com/EBchecked/
topic/179623/Edward-1/2025/Wars>(2014, wutons, 07)., see also Cannon, J.,
Hargreaves, A. (2001). The Kings & Queens of Britain. Oxford: Oxford University
Press, 208.
Ansramupa-u-Kpesa, P. Op.cit., 262.
* Mackay, A. (2008). Castilia and Navarre In Ch. Allmand. (Ed.), The New Cambridge
Medieval History,VIL, (p.613). Cambridge, Cambridge University Press.
> Ibid.

w

249



EVROPSKY POLITICKY A PRAVNI DISKURZ

destruction of the society in Catalonia and of the supremacy of Castile,
that led to the creation of Spain'.

In the mid-XIX century F. Janer wrote on the Compromise as on a
heroic deed, which represented a peaceful and lawful means to solve a
dispute otherwise leading to long-term violence and the dissolution of
the Crown. F. Janer thought it to be an act of people’s self-determination,
its consequences leading to progress and rise of the Crown of Aragon
and preparing the union of Spain. F. Janer called the electoral decision-
making body a ‘tribunal .

R. Altamira y Creva points out that not all the territories participant
to the Crown of Aragon took equal part in the elections of a king, and
calls the election body a ‘joint commission’. M. del Treppo states that
‘The Compromise of Caspe cannot be reduced to a mere matter of the
rights of succession limited, furthermore, to the kingdom of Aragon
alone. The decision had far-reaching repercussions. During the two-year
interregnum, there was great activity in the constitutional bodies of all
the ‘states’ of the kingdom, and considerable emotional involvement by
the populace, the latter planting the seeds of the deep tensions which
would later emerge. This does not mean that what followed was a fully
fledged election in the modern sense which laid the basis for a people’s
self-determination. None the less, it was a form of election and was seen
as such by the legal experts of the time. (...)Catalonia was not, in effect,
forced to submit to any injustices; she had merely to adapt to a solution
proposed by others and which met the requirements of the hour’*.

On the opinion of M. del P. Poblador Muga, the Compromise was a
form of understanding that politics should serve the general interest, that
rules and agreements were to be observed, and that respect and under-
standing between peoples were the main key opening the way to prog-
ress and welfare of the citizens’. J.A. Sesma Mufloz, C. Laliena Corbera
and Cr. Monterde Albiac, who in 2012 prepared a booklet, devoted to the
600th anniversary of the Compromise, point out that as far as the events
and documentation of the time show it, the participants of the process
that led to the Compromise were guided by the two principal objects,

' Sesma Mufioz, J.A. Laliena Corbera, C., Monterde Albiac, Cr. Op.cit., 6.

2 Janer, F. Op.cit., 99 — 111.

* Anwramupa-u-Kpesa, P. Op. cit., 263.

4 del Treppo M. Op. cit.,591.

> Poblador Muga, M. P. (2012). El valor de un acontecimiento historico excepcional:
El Compromiso de Caspe. Zaragoza: Gobierno de Aragon .
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that is to restore the Aragonese monarchy and to preserve the unity of
the Crown'.

As other noticeable historical events the Compromise of Caspe re-
ceived the fate of retrospective assessment. It is often seen in the light of
its distant historical consequences, and, as far as history continues, and
the criteria of values are subject to change as epochs pass, the attitude
toward an event changes as well. In our days the evaluation of the Com-
promise may be heavily influenced by respect towards parliamentary in-
stitutions, as well as by understanding of the importance of peace and
the necessity of civil accord legally accepted at both national and inter-
national levels. If Compromise is taken in its historic context, it must be
no exaggeration to accept, that the decision was not all impartial, neither
was the means of dispute solution all ‘peaceful’, for the use of force took
place both before and after the Compromise. Yet as a special legal form it
was aimed at peaceful dispute settlement together with the preservation
of rights and privileges of the main parts of the Crown of Aragon; that’s
where its attraction may lie.

Conclusion. The question whether the Compromise of Caspe has any
importance for the development of the means of international peaceful
dispute settlement is a bit hard to answer due to special features of the
international relations of the epoch and the system of their actors.

Necessary reservations made as to the peculiar features of interna-
tional relations in Europe at the beginning of XV century, the succession
dispute as to the Crown of Aragon may apparently be considered inter-
national, because its contenders represented various state entities and the
victorious one belonged to a house regnant in another state. The dispute
can with no reservations be considered one in the field of law, because
its solution in the way of comparing rights of the contenders on a legal
basis was intended from the start. The body of dispute solution (the ‘nine
persons’)is however better to be characterized not as a court, but as a
commission, that was arranged on the basis of the agreement of the three
main parts of the Crown of Aragon.

The question whether this dispute solution body was ‘international’
or ‘national” depends on whether the Crown of Aragon is described as
a single state or as a union of states, where the members preserve for
themselves a certain amount of legal personality. Independently of this,
the dispute was solved with the help of an internal means, created by the
parts of the union, the power over which was the subject of the dispute,
and it was this that later allowed to speak on Compromise within the

I Sesma Mufioz, J.A,. Laliena Corbera, C., Monterde Albiac, Cr. Op.cit., 6.
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framework of self-determination. An analogy with a solution of an inter-
national dispute by a national court is probably possible here, again with
a reservation that the electoral commission of the nine was no ‘court’.
The Agreement of Alcafiiz did not include the statement of the law to be
applied, but this was apparently the domestic law of the Crown of Ara-
gon concerning the throne succession.

It may have sense to argue that the prerequisites and consequences
of the choice made in 1412 belong to the history of Spain, but it is the
Agreement of Alcafiiz that has the greatest importance for the develop-
ment of the practice of peaceful settlement of international disputes. It
represents an example of a treaty on the establishment of a dispute settle-
ment body which includes provisions as to its competence, demands to
its members, its decision making, some provisions aimed at assurance of
its efficient work and establishing the binding force of its decision. The
contents of the Agreement of Alcafiiz allow to compare it to documents
creating the means of peaceful dispute settlement and to look upon it as a
historic example of such a document and an episode in the development
of such practice.
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KoctanTtuH Mpogiyc

IMPABOBI OCHOBMU B3A€MO/11
I'POMAJICBKOCTI TA JEP)KABU
B MIPOTUJIII FOBEHAJIBHIN
JNEJIHKBEHTHOCTI

(HA IIPUKJIAII YKPATHCBKHUX
I'YBEPHIN POCIMCBHKOI IMITEPII)

Juvenile delinquency is one of the results caused by industrialization and
urbanization of Ukrainian society. It started at the turn of the XIX—XX century
and to some extent, is not completed so far. Due to these circumstances the
author studies historical and legal aspects of combating juvenile delinquency.
Public and state interaction in combating juvenile delinquency was based on
centralized and decentralized (local) legal regulation. Public activists initiated
and wrote draft legal acts, further approved by the central government.
Analysis of local regulations on juvenile courts and juvenile correctional
facilities indicates a lack of common statutory requirements for design and
content of these documents. There was not any model or typical document,
enacted by the central government. Conversely, social patronage was
regulated by Normal charter of patronage companies, enacted before the
First World War.

Public participation in combating juvenile delinquency meant the creation
of the following juvenile institutions: private and public educational and
correctional colonies and shelters, special juvenile courts, agencies of
patronage for minors that were released from prison. Financing of these
institutions was carried out primarily by civil society: local government and
philanthropy, while the state exercised control over their activity. Control
agencies were Ministry of Interior, Ministry of Justice, governors. Private
initiatives were strictly constrained by bureaucracy of Russian Empire and
insufficient funding of these activities by the state.

AxmyanvHicmb memu. OBeHaNbHA IETIHKBEHTHICTD € OJHHM 13 Hera-
TUBHHUX HACJIJIKIB ICTOPUYHO 3yMOBJIEHOTO MpoLiecy iHAyCTpiani3anii Ta
CYNPOBOIKYIOUOi HOTO ypOaHizallii yKpaiHChKOTO CyCHIbCTBA. Y TIEB-
HOMY BIJIHOIIICHHI 1151 COIIAJIBHO-€KOHOMIYHA TPAaH3MIIisl HE 3aBEpIlCHA
B YKpaiHl i A0ci, a moyarok ii carae apyroi nojgoBuHu XIX cTOMITTS.
ITosiBa TOAi TAaKOTO COLIAJILHOIO SBHINA, SIK IOHAIbKA 3JIOYMHHICTH, BH-
KJIMKaJla PEeaKIliio sIK Aep>KaBU, TaK 1 TPOMaJICHKOCTI, [0 3HANIIIIO CBOE
BUPXEHHS Y (OpPMYyBaHHI 1HCTUTYTY roBeHanbHOI toctuuii. /Jo JKos-
THEBOTO MEPEBOPOTY CYCHIIHCTBO HAKOMMYWIO TIEBHUM JOCBiJ MPOTH-
Iii 1TbOMY HEOE3MEeYHOMY 1, Ha YKajlb, HOMHHYUYOMY COIliaIbHOMY SIBHIILY,
KU MOKE CTaTH B HAro/li Cy4acHUM MPaBOOXOPOHHIH Ta MpaBO3axMCHIM
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cucreMaM YKpaiHChbKoi aepkaBu. Came MU 0OCTaBUHAMU 3yMOBIICHO
3BEPHEHHS aBTOpa ITi€i CTATTI A0 ICTOPUKO-TIPABOBUX ACTIEKTIB MPOTHIIT
IOBEHAIbHIA AETIHKBEHTHOCTI.

Cman po3pobku memu. IcCTOPUKO-TIPABOBI ACTIEKTH MPOTHIT TUTITIMA
3I0YUHHOCTI 3ac00aMH FOBEHAIBHOT IOCTHIIIT CTalld MPEIMETOM JTOCIHi-
mxenb A. B. banamu, FO. M. bormanosoi, [1. B. I'lmamaszau, O. B. Kpas-
genko, O. B. MapxkosiueBoi, E. b. MensaukoBoi, B. B. Censaunof,
H. 0. Cxpunuenxo, H. H. Hltukonoi, I. B. Xynxauuesoi, €. O. Yep-
numosa. Y npausx JI. I. bensesoi, I1. B. I'lmamasnu, O. B. KpaBuenko,
B. B. Poccixina, B. M. [TansuenkoBoi, B. I1. llnak, JI. B. SIrynosa Bu-
CBITJICHO OKpEMi acleKTH iCTOpil MEeHITeHLIapHOI CUCTEMH Ui HETOo-
BHOJIITHIX. AJie 3aJHMIIA€ThCs cIaOKO BUBYCHUM TaKUi Ba)KITUBUU ac-
MeKT (OpMyBaHHS IHCTUTYTY IOBEHAJIBHOI IOCTHUIIII, SIK y4acTh Y HBOMY
rpoMaachkoCcTi. Mixk THM B yCiX KpaiHax cBity, i Pocis He crama Tomy
BUHSATKOM, CaMe IPOMAJIChKI Jisiui, TPOMaJIChKI OpraHi3ailii Ta 1opuaInd-
Ha eJliTa NePIIUMH TOPYIIHIN MUTAaHHS MPO HEOOX1AHICTh BUPOOICHHS
crenuQpiYHOl NOTITUKU Y CIIpaBl MPOTUIIT 3TOYMHHOCTI HEMOBHOIITHIX.

Memorw cmammi € BUSBICHHS PABOBUX OCHOB Y4acTi TPOMaJICBKOCTI
B MIPOTHIT TUTSUIN 3TOYMHHOCTI Ta 1 B3a€MOii 3 Iep>KaBHUMU OpraHa-
MU B 11ii cpepi Ha PHUKIIAAl YKpaiHChKUX TyOepHii Pociiichkoi iMmiepii.

Buknao ocnosnozo mamepiany. lpyra noinoBura XIX cTomiTTs crana
NEepioJIOM 3J71aMy CTEPEOTHINIB y CTaBJIECHHI A0 MpoOIeMHU AUTIYOI 3I10-
YUHHOCTI. [ pOMaaChKICTh, a BIIMOBIIHO W JepikaBa, MepecTany CIPHA-
MaTH HETIOBHOJIITHBOTO IMPABOIIOPYITHHUKA K «TPATUITIIHEY, PUTaAMaH-
He Oy/lb-SIKOMY CYCITUILCTBY Ta 4acy SIBUINE Ta PO3IMOYNHAIOTH MONTYKH
IUIAX1B MOJOJaHHS KPUMIHAI3aMi] TUTIYOr0 CEepeOBHIIA.

OpnnauM 13 hakToOpiB, 110 CYTTEBO 3HMKYBAB €(hEKTHUBHICTH OOPOTHOH 3
HETIOBHOJIITHIMU TIPAaBOTIOPYIIHUKAMH 1 HATOMICTh CIIPHSIB JIecolliai3a-
i TuTHHA, OyNa HeTOCKOHAJa CHCTeMa KPUMIHAIBHOTO 3aKOHO/IaBCTBA
Ta CYJIOYMHCTBA, Y Iii cepi MPOBOIUTHCS cepis pedopM, CIIPSIMOBAHUX
Ha TIOJIOJIaHHS ICHYIOUMX HENOJIKIB. [ 0OJIOBHA yBara mpu 1IbOMY 3BEp-
Tajacs Ha 3alMpPOBAKEHHS CIICIIaIbHOTO 3aKOHOJIABCTBA, sIKe THU(epeH-
[IFOBAJIO TPABOBUI CTATyC AOPOCITUX Ta HEMOBHOMITHIX MPaBOMOPYII-
HUKIB, BCTAHOBJIFOIOYH JJIsl OCTaHHIX OKPEeMIi MpaBWia MPUTATHEHHS 10
BIZIMOBIAIEHOCTI, pO3MIISAY CIPABU B Cy/l Ta BUKOHAHHS MTOKAPaHb.

Ilepri 3MiHM B poCiiicbKOMY 3aKOHO/IaBCTBI OyJin OB’ s13aHi 3 IPOBe-
JEHHSIMH Cy10BOi pedopmu 1864 poKy Ta MPUHHATTIM Cepii HOPMATHBHO-
MPaBOBHUX AKTIB, 10 JOKOPIHHO 3MIHIOBAJIM CUCTEMY CYJIOUMHCTBA Ta CY-
JI0YCTpOIO KpaiHu. Y paMkax i€l pegopmu Oyiio 3BepHEHO i yBary Ha
npo6rieMy 60poThOH 3 MOSIBOIO (heHOMEHA I0BEHAIbHOI 3T0YMHHOCTI. SK
1 iX 3apyODKHI KOJIETH, POCIHCHKI YpsAOBII HEOE3MiICTaBHO BBa)allH,
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10 OJHUM 13 TOJIOBHUX YMHHUKIB (POPMYBAaHHS 3JIOYMHHUX HAXUIIIB Y
JTUTHHY € BIUIMB HECHPUSATIMBOTO CEPEIOBHUINA, & TOMY MOTYypOyBaIUCs
po Te, mo0 130JIF0BaTH MIJIITKIB Bijl JOPOCIHMX 3JIOYHMHINIB. 30Kpema,
3rifiHo 13 ¢T. 6 «CTaryTy nmpo MoKapaHHs, 10 HaKJIaJalucs MUPOBUMHU
CYUISIMM» MHUPOBI CyAJi MajM MpPaBO HANpaBisATH HEMOBHOJITHIX, SKi
BUMHWIN 3JI0YMH 33 TOTOYACHUM KPHUMIHAJIBHUM 3aKOHOJABCTBOM, IIO-
KapaHu# yB’sS3HEHHSM, HE JI0 JIepKaBHHUX TECHITEHI[IapHUX YCTAaHOB, a
y CreliajgbHI BUXOBHI 3aKJIa, Y pa3i SKIIO BOHU 3HAXOIUJIUCS B O3Ha-
yeHiit micuesocri'. [Ipu npomy nepeabaganocs, M0 B TAKUX BUXOBHHX
YCTaHOBAaX HEMOBHOJITHI MalOTh NepeOyBaTH TINBKH 0 TOCSTHEHHS
HUMHU BICIMHAALSITUPIYHOTO BiKy. Y MOSCHIOBAJIbHIN 3alKCIIl 10 3aKOHY,
110 CKJIAJU aBTOPU 3aKOHOMNPOEKTY, 3a3HA4agocs, 0 MPUYUHOIO LbO-
ro HOBOBBEJICHHS € PO3YMIHHS IIAPCHKUMH CAHOBHMKAMHU «CKJIAJHOCTI
3aCTOCYBAaHHS JIO MAJIOJIITHIX MPAaBOMOPYIIHUKIB TUX BHUJIB MOKapaHb,
SIK1 BCTAHOBJIEHI 3arajJbHUM 3aKOHOM, OCKUIBKH Yepe3 0COOIMBI BIIaCTH-
BOCTI JIUTSYOTO BIKY Ti 3aCO0H, BiJ AKX MOXJIMBO OYIKyBaTH, a 1HKOJIU
i OTpUMAaTH, TapHi pe3yJIbTaTd CTOCOBHO JOPOCIHMX 3JI0YMHLIB, JUIS 3a-
CTOCYBaHHS JI0 JiTei a00 € HEMOXJIMBUMH, a00 TaKHMH, 1110 3aBIaIOTh
OiJIbIIIe IIKOJM, aHIXK KOpHCTI»®. He MOXKHA He BU3HATH CIIPABEIJIMBOCTI
MO/IIOHKUX BUCHOBKIB 1 HE TIOTOJIUTHUCS 3 TUM, IO BUKOPUCTAHHS aJIbTEP-
HATUBHUX MOKapaHb BUXOBHOI'O XapakTepy JaBajio Habarato Kparili pe-
3yabsrati. BogHouac 3Beprae Ha cebe yBary To# (akT, 1mo ¢popmyTtoBaH-
HSl 1aHOT HOPMM BHU3HAYaJIo ii 3aCTOCYBAaHHS SIK IIpaBa, a HE 000B’S3KY
cynmai. ToOTo HaBITh 3a HAIBHOCTI B MICIIEBOCTI BUTIPABHUX 3aKJIAJIIB 32
MHUPOBHUM CYAJICI0 BCE-TAKU 3aJMILAIOCS MPABO 3aCTOCYBATH /0 HETO-
BHOJIITHBOTO ITOKAPaHHS y BUIVIS/IL TIOPEMHOTO YB’ SI3HEHHS.

3BiCHO, IO peaii3allisi bOTO MOJIOKEHHS CTPUMYBAJIACS IIE OIHUM
HE MEHIII BAJIMBUM (DAKTOPOM — BIJICYTHICTIO 3aKJIa 1B TIO{IOHOTO THUITY.
He BumagxoBo HOpMa 3aKOHY MICTHJIa 3aCTEPEKEHHs NP0 HasIBHICTb Y
NEeBHIHM MICIIEBOCTI BiANOBIAHOTO 3aKiaay. ToMy HACTyITHUM KPOKOM 3a-
KOHOJIABIISI CTAJIO BIOPSAKYBAHHS CTBOPEHHS TAKMX BUXOBHHX YCTAaHOB
Ta MOPAAKY iX poOoTH. 5 rpynns 1866 poky iMrmepaTop yXBalIHWB yKa3s
«IIpo BunpaBHi npuTyIKm» (1ani — 3akoH 1866 p.)>.

Sk 0e3yMOBHHH MO3MTHUB 3a3HAYEHOTO HOPMATHUBHO-IIPABOBOIO
aKTa, CJiJ BU3HATH CTBOPEHHS 3aKOHHUX IIJCTAB YIS 3ally4eHHS [0

! VeraB 0 Haka3aHUsIX, HAATAEMbBIX MUPOBBIMH CYyIbsiMHU: Bbicouaiinie yTeepskacH 20

HOs10ps 1864 1. IIC3PU. Cobp. 2, 39, 41478.

Kuctsaxosckuit, A.®. (1878). Morodvie npecmynnuxu u yupesicoenus Ons ux

ucnpasgnenus, ¢ 006o3peruem pycckux yupescoenuiu. Kues, 81-82.

3 O6 wuCcmpaBUTENBHBIX TPHIOTAX: BbICoUaiiiie yTBepkaeHHOe MHeHue [ocymap-
ctBenHoro Cosera, 5 nexadps 1866 r. [IC3PU. Coop. 2, 41, 43949.
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MIEPEBUXOBAHHS HETIOBHOMITHIX MPAaBOMOPYIIHUKIB 36MCTB, TOBApUCTB,
JTYXOBHHMX YCTaHOB Ta mpuBaTHUX 0cib. Came 0 HUX OyJl0 3BEpHEHO 3a-
KJTMK 3aKOHO/IaBLIsl, XOU BUITPABHI MPUTYJIKU BCE OHO MaJIX 3aJIUIIATHCS
y BianHi MiHicTepcTBa BHYTPIIIHIX cripaB (CT. 1-2).

Sk 3a3nagae B. M. IlanpueHkoBa, 3aKOHO/IABEIlb HA/IaB 1HII[IaTOpaM
CTBOPEHHS HEJIep )KaBHUX 32 OPMOIO BIACHOCTI Ta yIPABIIiHHS IPUTYII-
KiB CYTTEBHX IlepeBar', 30KpeMa: 3BUILHECHHS BiJ| ITOJIaTKiB HA KOPHUCTh
JiepKaBHOT CKapOHMIII; TPaBO MPOBEICHHS JIOTEPE Ha CyMy He OiibIie
HiX 3 THC. KapOOBaHIIIB MIOPIYHO; BiIBEJCHHS 3€MeIb 3 Ka3eHHOTO (poH-
Iy JJIsl BIIAIITYBAaHHS CUTBCHKOTOCIIONAPCHKOTO BUPOOHHWIITBA; BHIA4Ya
TPOILIOBOTO 3a0€3MEUYECHHS ISl YTPUMaHHS HEMOBHOJITHIX 3 KOIITIB TIi-
KITyBaJIbHUX MPO TIOPMHU KOMITETIB (CT. 3). HacTKOBO HEMOBHOJITHI BU-
XOBaHIII MaJId YTPUMYBATHUCS TaKOXK 3a paXyHOK OaTbKiB (CT. 4).

VYci mpuBaTHI Ta 1HIN HEAEP)KaBHI MPUTYIKU Mald CTBOPIOBATUCS
BUKJIIOYHO 3 J03BosTy MBC, sike, 3a MOTo/yKeHHSIM 3 MIHICTPOM OCTH-
11, TAKOXK 3aTBEPKYBAJIO MOJIOKEHHS Ul KOXKHOIO TAaKOTO HPUTYIKY
(ct. 5). IlpuTynku Maau NOPIvHO MOIABATH 3BIT PO CBOIO JTiSTTLHICTD /10
MBC (ct. 12), a MBC, BiAnoBiiHO, — HAIVISATH 32 MPUTYJIKAMH Pa3oM
13 rybepHaropamu (ctT. 13).

3rifHO 13 3a3HAYEHUM 3aKOHOM [ISUTbHICTh BUIIPABHUX MPUTYIKIB
peryiroBaiacs JIOKQIbHUMH HOPMAaTUBHUMH aKTaMH, SIKUMHU BUCTYTIATN
CTaTyTH MPUTYJIKIB Ta TOBAPUCTB-3aCHOBHUKIB MPUTYJKiB. Taki akTu 3a-
TBepKyBasio MBC 3a moromkeHHsaM 3 MiHICTEpCTBOM FOCTHIII].

Sk mpuKan, MoXHa HaBecTH cTaTyT OEeChKOTO TOBAPUCTBA BUITPAB-
HUX MIPUTYJIKIB, 3aTBeppkeHnit 10 ciuns 1886 poky?. Bin cknanaBcs 3 27
MYHKTIB, 110 OXOIUTIOBAJIHM METY, KOJIO JisUIbHOCTI, TipaBa Ta 00O0B’s3KH
TOBAapUCTBA, YIPaABIIHHA HOro CrpaBaMHu, MOPSI0K CKIMKAHHSA Ta pobo-
TH 3arajibHUX 300piB Ta pajau TOBapucTBa. UseHaMu TOBapHCTBa MOIVIM
OyTH mpuBaTHI 0COOU, YCTAHOBH Ta BiIOMCTBA. 30KpeMa, 3aCHOBHUKAMU
TOBApUCTBA BUCTYMIIIH, pa3oM 31 130 ocobaMu — mepeBakHO MEIIKAHIIS-
mu Onecu, Oneckka Micbka gyma, Onecbka Kyrenbka ynpasa, OnechbKuii
O6nikoBuii 6ank, Onecbke ToBapucTBO B3aeMHoro kpenuty, Pocilicbke
TOBApPUCTBO NApOIJIaBCTBA Ta TOPriBii, OJlechka MIIIaHChKA yIpaBa.

[IpuBarHi 0coOM TOAUTSIIMCA HA JIMCHHUX (Y TOMY YHCI — 3aCHO-
BHHUKIB)Ta To4YecHHX uieHiB (mm. 4-5). Cepen 3aCHOBHHKIB TOBapH-
cTBa OyJaM MPaKTHYHO BCl BiZJOMi ofechki mignpuemii (Opatu AHatpa,

! TlanpuenkoBa, B.M. (2013). Tpancghopmayis 2pomadcyko2o KOHMpoio 3d

BUKOHAHHAM NOKAPAHb. ICMOPUKO-NPAasosuil anaiz. 3amopixoks: Akient, 217.

Yemas Oodecckozo obwecmsa ucnpasumenbubix npuOmos U CRUCOK yupeoumenei
obwecmea ¢ NPUNOINCEHUEM UCMOPULECKOU 3aNUCKU 00pasosanus odujecmed,
cocmasnennou O. O. Huosicesuuem (1886). Onecca: Tumorp. «OgeccKoro BECTHHKAY.
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B. C. Kanauncekuii, I1. @. Ponokanaki), MiciieBa apucTokparisi (KHA3b
I'. €. T'arapin-Crypnza, kusa3b [1. A. Abamenik, rpadu Tomncri, 1. I. Ky-
pic), cmyxkuia, HaykoBa Ta TBopua intemirenuis (K. E. AnapeeBcpkui,
M. I. MeunukoB, M. I1. O3minoB). Oco0nuBO B 3aCHYBaHHI TOBApPHCTBA
CYYaCHHKH BiJI3HaYaJIM y4acTh KiHOK (8 oci0)'.

3a cTaTyTOM TOBapHCTBA BOHO MaJI0 KOHTAKTYBaTH 3 TAKMUMU I1OCAI0-
BUMH 0c00aMM, OpraHaMHM Jep>KaBHOI BJIa/IU Ta Jep>KaBHUMH yCTaHOBaA-
vy, sk MBC, T'ontoBHE TIOpeMHE yIpaBiIiHHA, Tpal0Ha4YaIbHHUK.

Sk 3a3navae O. B. KpaBuenko, mepmmum B YKpaiHi 3a iHII[IaTUBOIO
TPOMAJICHKOCTI OyJI0 OpraHi3oBaHO XapKiBChbKE TOBAPUCTBO BHITPABHUX
nputyikiB. CtBopene 1869 poky, BOHO po3novao AisJIbHICTb Y Ipy/aHi
1871 poxy. ®oHAM TOBAPUCTBA CKIIAJAIHICS 3 KOIITIB XapKIBCHKOI IMOBI-
TOBOT 36MCBKOI YIIpaBH Ta MOXXEPTBYBaHb MPUBATHUX 0Ci0, B OCHOBHO-
My NPHUCSKHUX 3acifareniB XapKiBCbKOIO OKPYXKHOIO Cyay. 3a TaHUMHU
O. B. KpaBuenko, npotsirom 1870—1890-x pokiB TOBapuCTBa BUIIPABHUX
NPUTYJIKIB OyJI0 CTBOPEHO Y BCiX YKpAiHCHKUX T'yOepHisix’. Ajie CTBO-
PEHHS TOBApUCTBA IIe HE BHUPIIIYBaJIO MUTAHHS PO CTBOPEHHS CaAMHUX
npuTynkiB. Tak, Tuibku yepe3 10 pokiB micis 3acCHyBaHHSA XapKiBCbKe
TOBAPHUCTBO 3MOTJIO BIIKPUTH MEPIIAN MPUTYIIOK 1 111e yepe3 10 pokiB —
CLIbCHKOTOCIIOAAPCHKY IIKOY JUIsl HEMOBHOJITHIX MPAaBOMOPYIIHUKIB.
AHaJOTIYHY CUTYAIliI0 MOKHA OyJI0 CIIOCTEpIraTy i B IHIINX TyOepHIsX.

OpHi€ro 3 NepIIUX YCTaHOB ISl HETIOBHOJITHIX MPAaBOMOPYLIHUKIB,
sIKa po3MoyYaja CBOIO JISUIbHICTH Ha mijcTaBi 3akoHy 1866 poky, crana
PyGexiBchka KosOHIsI, CTBOpeHa KHiBCHKMM TOBapHUCTBOM 3eMIIEPOO-
CHKMX KOJIOHIM Ta PEeMICHHYMX MPUTYIKIB KOJIOHIH (3aCHOBAHO HarpH-
kiHmi 1873 p., craryT 3atBepkeHo BITKY 1874 p.). Kononis Biakpuia-
cs1 B cemi PyGexiBka (HuHI — MuxaiiniBka-Py0exiBka) 30 cepras 1876
poky mij kepiBHUITBOM A. JI. YIIMHCBKOTO — OpaTa BEJIMKOro Ieaarora,
KOJIMIITHBOTO YUYHUTENS TIMHA3il Ta MHPOBOTO CYIIi . [ onmc, 3miiicHe-
HUI Ha OCHOBI peBi3ii AisutbHOCTI 1879 poKy, Ta aHaTITUYHE TOPIBHIHHSA
3 HIIMMH KOJIOHISIMH CTBOPUB BHJATHUN YKpaiHCbKMH IpaBO3HABELb
O. @. Kicrskiscekuid. PyOexiBcbka komoHist 1884 poky Oyna mepene-
cena Ommkue 10 Kuesa (cboromHi i TEpUTOPIIO MOMIHHYIIO MIiCTO) 1 IPO-
icHyBana a0 peBomtorii 1917 poky.

1
2

Yemae Ooeccroeo obwecmesa, 22.

Kpapuenko, O.B. (2011). ToBapucrBa BHIIPaBHUX MPHUTYJKIB Ui HEMOBHOJITHIX
B VYkpaini (gpyra monoBuHa XIX — mouaroxk XX ct.). Bicnux Hayionansnozo
mexniunoeo ynieepcumemy «XI1Iy. Cepis: Akmyanvni npoonemu icmopii Ykpainu,
37, 29-37.

Kucrsaxosckuii, A.®. (1878). Monoovie npecmynuuxu u yupestcoenus ONsd Ux
ucnpasnenus, ¢ obospenuem pycckux yupescoenuti. Kuen, 158.
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HopmaruBHO-nipaBoBe 3a0e3MeUeHHs PECcOLialli3ylouoro BIUIMBY Ha
HEMOBHOJITHIX MPaBOMOPYIIHUKIB Majio JIOMOBHIOBATUCA CYTTEBHUMH
3MiHAMH B 3aKOHOJIABCTBi, SIKUMH BCTAHOBJIOBAJIHCS MaTepiajbHi Ta
MpolecyanbHi MiICTaBU MPUTATHEHHS 1X A0 IOPUIUYHOI BIAMOBIIATb-
HOCTI. TakuM HOPMATHUBHO-TIPABOBHM aKTOM, SIKHH CHUMBOJII3yBaB cep-
Ho3HMii Kpok y cepi pedhopmyBaHHS KpPHMiHATIBHO-TIPOLIECYATHHOTO
CTAHOBHIIA HETIOBHOMITHIX 0OBMHYBauyBaHUX 1 MiJICYTHUX, CTaB 3aKOH
«IIpo 3miny opM i 0OpsAIIB CYyIOUYMHCTBA Yy CIpaBax MpoO 3JI0YMHHI Ii-
STHHSI MAJIOJTIITHIX 1 HEMOBHOJITHIX, a TAKOXK 3aKOHOIOJIOKEHb MPO X Ka-
paHicTb» Bix 2 uepBHs 1897 poky (mani — 3akoH Bix 2 uepBHs 1897 p.)'.
Iei#t 3akoH BHIC Ba)KJIMBI 3MIHHM 10 YIIOKEHHS MPO MOKAPaHHS KPUMi-
HaJbHI Ta BUMNpaBHi Ta CTaTyT Mpo MOKapaHHs, 1110 MpU3HaYaId MUPOBI
cynai (y penakmii 1885 p.). HemoBHOMITHI paBONOPYITHUKY MaJli Bifl-
JaBaTHUCA TiJ BIAMOBINATBHUIN HAIAM OaThbKam, OMiIKyHaM a0 1HIIMM
OJaroHaIMHUM JIIOJSIM 3a TXHBOIO 3TOJI0K0, TIPH TOMY IO 30epiraacs
KOJIMIITHSI HOpMa 1 TIPO MOYKJIMBOCTI iX HaIpaBJIeHHS 10 MOHACTHUPIB BiJ-
MOBIIHOTO BIPOCIIOBiAaHHS B pa3i BiACYTHOCTI. HemoBHOMITHI 31104KHIII
y Bitli BiA 14 10 17 pokiB Maju HaMpaBJIATUCS A0 BUIIPABHUX IMPUTYIIKIB
a00 KOJIOHIH 11 HEMOBHOIITHIX.

[nest 3amMiHM TIOPEMHOTO YB’SI3HEHHS Ta 1HIIMX BUIIB TSHKKHX TOKa-
paHb HA HANpPaBIICHHS HETIOBHOIITHIX JI0 BUIPABHO-BUXOBHHX 3aKJia-
JiB, sIKi TIOBUHHI Oynu 3a0e3neunTy KBasi(hiKOBaHWM HATIIS 3a MiAJIiT-
KOM Ta CHPHATH HOTo pecolianizalii, oTpuMala CXBajdbHI BIJI3UBU Bij
rpoMazacbkocTi. OgHaK crpodu cyiB Oe3rnocepeiHbO 3aCTOCYBATH 1110
HOPMY IIBHJIKO BUSBUJIH, 110 Pocilickka immiepist He OyJia MmiiroToBJICHA
JUTSL TAKOTO TIPOTPECUBHOTO HOBOBBEJICHHSI Uepe3 BiJCYTHICTh HAJICKHOT
KIJIBKOCTI MOAIOHMX 3aKIaiB, IKI MOIIM O OXOITUTH BCiX HEMMOBHOJIITHIX
MPaBOIMOPYIIHUKIB.

[osicHIOETBCA 1€ TUM, IO O TMOYaTKy XX CTONITTS JAep)kaBa He
Opana yuacTi B mporieci po30y10BY MOAIOHMX 3aKjIa/liB, 0OMEKYIOUUCH
JMIIE TIePIOANYHOI0 MIATPUMKOIO TIPUBATHUX IHIIIATHB. AJle iHiIiaTuBa
TPOMAJICEKOCT1 HE 3aBKIU 3HAXOAWJIA MIATPUMKY. SIK ysSBIsE€TbCS, TPO-
Onema mossirajga TakoXK y HEpO3BUHEHOCT1 YMOB JJIsl PO3BUTKY 1HCTUTY-
TiB TPOMASTHCHKOTO CYCIUIBCTBA Ta HAAMIpHIN 3a0I0pOKPAaTH30BAHOCTI
Jep’kaBHOTO MexaHi3My Pociiichkoi iMIepii, BHACTIIOK YOTO CIIpaBa Mpo
CTBOPEHHS TI€1 UM 1HIIOI HEJIEP/KaBHO1 YCTAaHOBH raJIbMyBajacs Ha KOX-
Hil cramii. Tak, mpotsirom 1898—1901 pokiB TpuBana TATaHWHA OO

! BeIcouaiilie yTBepK ICHHOE MHEHHE 00 U3MEHEHHH ()OPM U OOPSIIOB CYI0NPOH3BOACTBA

10 JieNiaM O TIPECTYIHBIX JACSHUSAX MAJIOJICTHUX M HECOBEPIICHHOJICTHHX, a TAKKe
3aKOHOMONIOKeHHH 00 nx Hakazyemoctu 1897 (I'ocymapctBennsiii Cosert). [IC3PH,
Cobp. 2, 27, 14233.
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peectpanii KuiBchkoro ToBapucTBa BUXOBAaHHS Ta 3aXUCTY JITEH, 1HIII-
aTOPOM CTBOPEHHS SIKOTO BUCTYNUB JIOKTOp Meauuuuu I. B. Tpoinbkuii.
He3sanoBonenHs rybepHaropa, HalpHuKIIa/l, BUKJIMKaB aparpad npoexTy
CraryTy TOBapuCTBa, SIKUM, CEPE]l 1HIIOTO, epeadavasocs HalaBaT Ji-
TSIM 3aXHCT BiJI IPOTUIPABHUX MOCATAaHb. Y IbOMY I'yO€pHATOp 0Oa4YHB
mijicTaBy I/ BUHUKHEHHS Pi3HOTO POAY HETOPO3yMiHb, Y TOMY YUCII —
mijicTaBy JAJsl BTpy4aHHs B pOOOTY MPaBOOXOPOHHUX OPraHiB. YpeuTi-
pelT Lel BaXIMBUU IMYHKT, OB’ sI3aHUI 3 I0BEHAJIBHOIO IOCTHUIIIETD, 31
craryty 3HUK'. Kpim ToTO, TyOepHaTop BUMaras, abu 10 TOBapHCTBA HE
BXOIMJIM CaMi HEMOBHOJIITHI, a O TPABJIIHHSI TOBAapPHCTBA B KUIBKOCTI
He MeHIe 2/3 Bxoawnu (paxiBIll 3 AUTIYAX MUTaHb (JiKapi, MeJaror,
fopuctH). J{o cTatyTy ToBapuCTBa reHepai-ry0epHaTop BUMAaraB TaKOX
BHECTH YMOBY TPO OTPUMAaHHS JI03BOJY Ha MPOBEICHHS JICKIIiid Ta Bia-
mtyBaHHs 0i0mioTex”. TpuBae JIMCTyBaHHS MIOJI0 CTBOPESHHS 1HIIIUX TO-
BapUCTB, JIISUTBHICTH SKUX Maja OyTH CIpsSMOBaHA Ha 3aXUCT JiTel Ta
3armo0iraHHs AUTAYil 37I0YMHHOCTI, BIIMIYAETHCS 1 B IHIIKUX TyOepHIsAX®.
He ocranHio poip Bijirpana i HeAOCTAaTHICTh (PIHAHCOBUX KOUITIB
JUIs. CTBOPEHHS BUIIPABHUX, BUXOBHUX Ta 3aXMCHUX YCTAHOB AJIS AITEH.
SIk mpuKIaa, MOXKHA HABECTU CIPOOY CTBOPEHHS CLIbCHKOTOCIHOAAp-
ChKOI KOJIOHIT JIJIsl HETIOBHOJIITHIX MPaBOMOPYIIHUKIB Ta 0€310TIIsTHIX
miteit 'y Kam’saui-Iloninscekomy. 1890 poky BigauienHs Imneparop-
CBKOTO JIIOMUHOMI00HOTO ToBapucTBa B Kam’staiti-IloainschkomMy BUCTY-
MWJIO 3 1HILIATHBOIO 30MpaHHs MOXKEPTBYBAaHb JUIS BIAILTYBAHHS TaKOi
kostoHii. [Iporsirom poky ToBapucTBo 3i0paso nuie 5 200 kapOoBaHIIiB
Juis 1iei cnpaBu. | HaBiTh 3 ypaxyBaHHsAM Toro, mo 10% Bix mwrpadis,
1110 HAKJIAJAAJIM MUPOBI Cy//Ii, HAJXOAUIN HA YTPUMAHHS IPUTYJIKIB JUIs
JiTel (He TUTBKU IS TIPABOMOPYITHUKIB), & 3MChbKi YCTaHOBU BU/I1IH-
7 1Bl ainstHkH 3emuti B mictax Kam’stami-Iloninecekomy Ta Morwuiesi-
[MoxiabCchKOMY, KOIITIB /ISl CTBOPSHHS MPUTYIIKY HE BUCTAYMIO”,

U 06 yupescoenuu Kuesckoeo obugecmasa socnumanus u 3auumaol Oemet. LleHTpanbHuii

JieprKaBHUHN icTOpUuHUi apXiB Ykpaiun y M. Kuesi. — @. 442: Kaunensipis KuiBcbkoro,
[Moninecekoro Ta Bomuackkoro reHepan-rydoepraropa. Om. 628. Cop. 181. Apk. 26.
06 yupesicoenuu Kuescrkozo obwecmsa éocnumanus u zauwumsl demei. L{eHTpansHuit
JepKaBHUH icTOpUIHUI apxiB Ykpainu y M. Kuesi. — ®. 442: Kannenspis KuiBcbkoro,
[oxinecekoro Ta BommHaCckKOTO renepan-rydepuaropa. Om. 628. Crp. 181. Apk. 1-2.
06 yupescoenuu Bonvinckoeo obwecmea Gocnumanusi u  3auumvl  Oemell.
LenTpanbHuil nepkaBHUN iCTOpUUHMIA apxiB Ykpainu y M. Kuesi. — @. 442:
Kannenspiss Kuicekoro, IMominbchkoro Ta BosmHCBKOTO TeHepai-rydoepHaTopa.
Omn. 628. Cnp. 174. Apk. 3.

06 ycmpoticmee 6 KameHye cenbCKOXO3AUCIBEHHOU KOMOHUU OISl NPUPEHUs U
sochumanusa 6eonblx oemetl U Heco8epueHHONeMHUX npecmynHuxkog. LlenTpansHui
Jiep KaBHUHM icTOpuuHUi apXiB Ykpaiun y M. Kuesi. — @. 442: Kannensipis KuiBcbkoro,

259



EVROPSKY POLITICKY A PRAVNI DISKURZ

3a migpaxynkamu B. M. IlansueHkoBoO1, ychOro Ha mijfcTaBi 3aKOHY
1866 poky B yKpaiHCBKHX TyOepHisiX Oyj0 BIIKPUTO 9 TOBapUCTB BHU-
MPaBHUX YCTAaHOB, XO0Y HE BCi 3 HUX 3MOIVIM OPTaHi3yBaTH BiIOBIIHI
KOJIOHIT Ta MPUTYNIKH'. 3pO3yMiJo, IO BOTO OyJI0 SIBHO HEIOCTAaTHHO
JUISL TOTO, a0M MPOTUCTOSTH 3pOCTar0ulil I0BEHAIbHIN 3T0Y4MHHOCTI, 110
Hima miig-o-miiy 3 OypXJMBOIO 1HAyCTpiami3aliero Ta ypOaHi3alli€ro
YKPaiHCBHKOTO CYCITIJIbCTBA.

Hactynaum eranom ¢opmyBaHHS ITPaBOBOI OCHOBHM B3a€MOJii Tpo-
MaJICBKOCTI Ta JiepkaBu y cdepi IpoTH il FOBEHATBHIN AeTIHKBEHTHOCTI
craB 3axoH «[Ipo BUXOBHO-BHIIPABHI YCTAHOBH TSI HETIOBHOJIITHIX», IO
nap mianucas 19 xBitHsa 1909 poky?. Bin 3arBepnus «llonoxeHHsT mpo
BHUXOBHO-BUIIPABHI YCTAHOBH ISl HEMOBHOJITHIX», sl SIKOTO MOILIUPIO-
Bajacs Ha BCl YCTaHOBH Ui HEMOBHOMITHIX. OCTaHHI Malld MPUBECTH
CBOT CTaTyTHI IOKyMEHTH Y BiATIOBIIHICTB JI0 IbOTO 3aKOHY. 3aKOH 30epir
MOXITUBOCTI JUIsl OpraHi3allii yCTaHOB JJIsl HEMOBHOMITHIX OpraHaMu Mic-
1IEBOTO CAMOBPSIIyBaHHS, TyXOBHUMH YCTaHOBAMH, TPOMAaJICKUMH Opra-
HI3alisMH, IPUBATHUMU TOBAPUCTBAMU Ta MPUBATHUMH ocolami (11. 1).

3aKOH JeTaJbHO PErlaMeHTyBaB (iHaHCOBE 3a0e3MeUeHHs YCTaHOB.
VYci ycTaHOBH 117151 HETTOBHOJIITHIX 3BITBHSIIUCS BiJl TPSIMUX TOJATKIB, 32
BUHSITKOM TIOAATKIB 3 €KCIUTyaTalii MaifHa yCTaHOB, SKa JiaBajia JJOXOJI,
BiJl TPOMUCIIOBOTO Ta KBAPTUPHOTO MOJIATKIB, BiJl repOOBOro 300py, MUTA
3 MPABOYMHIB, SKUMU yCTAaHOBHU O€30IJIaTHO MpHaA0aiu MaiiHO, BiJl HO-
TapiaJIbHUX Ta CYIOBUX BUTpAT, MaJIK MiIBTU JUIS MOIITOBUX BUTPAT (1I.
12). JlepxaBa Opasia Ha ceOe yTpuMaHHs BUXOBAHIIIB (32 BUHSITKOM THX,
SIK1 BiJIIaBaJTUCS HA TIEPEBUXOBAHHS OaTbKaMM), 2 TAKOXK BUTPATH Ha JI0-
CTaBJISTHHS HEMOBHOJIITHIX JIO CyAy Ta ciiauux opraniB (mm. 13-14). Ha
YTPUMaHHSI yCTAHOB ISl HETTOBHOMITHIX T'YOEpHCHKHM 3€MCBHKHM 300-
paM J103BOJISUIOCS ITPU3HAYATH OHOPA30BY JOMOMOrY (11. 16), KpiM TOro,
YCTaHOBU MOTJIM IPUMMaTH P13HOTO POy MOKepTByBaHHS (I1. 17).

BnpoBamkyBaniacs HOBa MOCTAHOBA MPO MOXKJIMBICTH 3a0XOUCHHS
YJIEHIB MPHUBATHUX TOBAPHUCTB, SIKI 3aBiIyIOTh TAKUMH YCTaHOBAMH, Y
BUTJISII TIPEJICTABIICHHS 10 HAWBHIIUX HECITYKOOBUX HAaropoy (II. 5).

VY minomy B aHami3i HOro 3aKOHY CIiJ] MOTOAUTUCS 3 BUCHOBKOM
B. M. Ilans4eHKOBOI PO NEBHE PO3IINPEHHS MOXKIUBOCTEN TPOMAJISIH-

[Moxinecekoro ta BonuHchkoro rerepan-ryoepuaropa. Om. 544, Crop. 120. Apk. 5,

58, 60-61.

[ManpuenkoBa, B.M. (2013). Tpaucgopmayis epomadcekoeo Kowmpouo 3a

BUKOHAHHAM NOKAPAHb. iICMOPUKO-NPAasosuil anaiz. 3amopixoks: AKient, 221.

2 O BOCIHTATENILHO-MCIPABUTEIBHBIX 3aBEICHUSAX JUII HECOBEPIIICHHONCTHHX:
Bricouaiime yTBep)kAeHHBIM U omoOpeHHbI [ocymapctBeHHBIM CoBeTOM U
TocynapcerBennoit J{ymoit, 19 anpemnst 1909 . IIC3PHU, Cobp. 3, 29, 31727.
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CBKOT'0 CYCIUIBCTBA, Y TOMY YHUCIIi i (DiHAHCOBHUX, Y CIIpaBi MPOTHIIT 3710-
YHHHOCTI HETIOBHOJITHIX .

VYci BUNpaBHI Ta BUXOBHI YCTAaHOBH CTBOPIOBAJIUCS 3 JIO3BOJY 1 Tie-
pebyBanu mix koHTposieM MBC Ta ['0710BHOrO TIOpEMHOIO yHpaBIiHHS.
1o, mpoTe, HE BUKIIIOYATIO BEJIWKHUX HEHOMIKIB B iXHii poOoti. Tak, y
ciuni 1915 poxy B KuiBchKill KOMOHIT ISt MAJIOMITHIX cTaBCs OyHT, po3-
CJIITyBaHHS IPUYMH SIKOTO MOKA3aJ0 HEJOCTATHIO MiJrOTOBKY HaIIsga-
YiB KOJIOHIT, HOPYIIEHHS MPABUII PO3MIIIEHHS ITiIC/TIIHIX TOIIO .

OnHuM 3 aceKTiB OOJIFOUNX MUTAHb PO MPEBEHIIII0 PEIUINBY FOBE-
HAJIBHOI 3JIOYMHHOCTI OyJIO BIIAIITYBAHHS JIOJII HETIOBHOJITHIX, SIKI BijI-
Oynu MoKapaHHs 1 BUHIILIH 3 Micllb o30aBieHHs Boui. Came 115 mpobiie-
Ma MaJla BUpIIIyBaTUCs CTBOPIOBAaHMMH 3a 1HII[IaTUBOIO I'POMaJICHKOCTI
TOBApUCTBAaMH MOKPOBHUTEIbCTBA TUM, XTO BiIOYB MOKapaHHsS. A 110
1908 poky 1151 NiNIBHICTH 3/1MCHIOBANIACS HA MIJCTaBl aKTIiB JIOKaJIbHOTO
IPaBOBOTO PETYIMIOBaHHS. Sk mpukian, MoxHa HaBecTH «CraryT Onech-
KOT'O TOBapUCTBA OKPOBHUTEIHCTBA TUM, XTO BiIOYB MOKapaHHs, Ta 6e3-
NpUTYABHUMY, 3aTBepkeHIM MBC 19 ceprinst 1887 poky?. ToBapuctso
OyJ10 3aCHOBAHO JIsl JIOTTIOMOTH SIK TTOBHOJIITHIM, TaK 1 HETIOBHOJITHIM,
ajie 0CcoOMMBHI aKIIeHT pOOMBCS caMe Ha HEMOBHOJIITHIX, a TAKOXK MaJlo-
JITHIX y Billi 70 14 poKiB, 3BUTbHEHUX 3aKOHOM 1 CyZIOM BiJ IIOKapaHHS,
Ta OesnputynbHux gitei (§ 1). Llei craTyt, pa3oM 31 cTaTyTaMu iHITUX
TOBAapHUCTB MATPOHATY, IO AIAJIM HAa TEPUTOpPIi YKpaiHChKUX ryOepHii,
OyJ10 IOKJIaICHO B OCHOBY THUIIOBOTO CTaTyTy TOBAPHCTB ITaTPOHATY".

10BepecHs 1908 poky MiHICTp rocTuIlii 3aTBepauB HopMansHuii cratyT
TOBApPUCTB TIOKPOBUTEIIHCTBA 0CO0AM, 3BUTBHECHUM 3 MICIb VB’ SI3HCHHSI
(maTpoHaty)’, Ha MiJCTaBl SKOr0 PO3POOIIOBAIUCS CTATYTH MICICBHX
TOBApUCTB®, IPUUOMY 3 HEBEJIMKOIO YAaCTKOI TEKCTYaJIbHUX PO30iKHOC-
Teil. II03UTUBHO OILIHIOIOYM BHJAHHS LIbOTO HOPMATHUBHO-IPABOBOIO

! TlanpuenkoBa, B.M. (2013). Tpancghopmayis 2epomadcvkoco Kowmponio 3a

BUKOHAHHAM NOKAPAHb: ICIMOPUKO-NPABOSUL aHali3. 3aTOpIOKs: AKIEHT, 227-228.
Kuesckas moican (1915).

Yemas  Oodecckoeo  obwecmeéa nokposumenbcmea OmMObIGUWUM HAKAZAHUA U
oesnpuromuvim (1887). Onecca: Tunorp. «OneccKoro JTUCTKa.

[MansuenkoBa, B.M. (2013). Tpancpopmayis zpomadcvkoco Kommpoao 3a
BUKOHAHHAM NOKAPAHb! ICMOPUKO-NPABO8uUll anaiiz. 3amopixoks: AkieHT, 209.
Hopmanvnuiii yemas Odujecms nokposumenbcmed Iuyam, 0C8000HCOEHHbIM U3 MeC
saxaoyenusn (nampounama): yreepxaeH 10 cenrsops 1908 roga. T-Bo KaBkaszckaro
neyatHoro aena «Kacnuii».

Yemas Heorcunckazco obwecmea Ilokposumenvcmea auyam, 0ce0604coaemvbim
uz mecm 3axmouenus (namponama)Yepnueosckou eyo. (1910). Hexun: Twuro-
JIut. macn. B.K. Menenesckaro.; Yemas obwecmea noxkposumenvcmea auyam,
0c60000cOeHHbIM U3 Mecm 3akarouenus 2. Xapvkosa (1909). Xapwkos: Tumorp.
I'yGepuck. IIpasi.

w
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aKTa, CIiJ] BIAMITUTH, 1110 MPUHANMHI B OJTHOMY acCIEKTi BiH OyB KPOKOM
Ha3aJ y MOPIBHSAHHI 3 JIOKAJIbHUM IPAaBOBUM PETYIIOBaHHIM ITONEPEIHIX
POKIB: HEMOBHOMITHI Ta MaJIOJIITHI HE BHOKPEMIIIOBAIMCSA TYT SK 0CO-
OnuBi Cy0’€KTH MaTpOHATY.

Ha mouarky 1910-x pokiB HOpMATHBHO-TIPABOBAa OCHOBA B3a€MOJI1
TPOMAJICBKOCTI Ta JIepaBU B MPOTHII IOBEHATBHINA JCIIHKBEHTHOCTI
3a3Hajia 3MiH y 3B’s3Ky 3 PyXOM 3a CTBOPCHHS CIICIialli30BaHUX CY/IIB
Ui MaJoiiTHIX. HopmaTuBHO-IpaBOBOIO OCHOBOIO CTBOPEHHS CYIIB
JUTSL MaJIOJIITHIX CTaji CyJoBl cTaryTu 1864 poky, mepemayciM HOpma-
TUBHHUH OJOK, SIKMI CTOCYBaBCsI OpraHi3allii Ta KOMIIETEeHIli MUPOBUX
cyniB. Ha myMKy cydyacHHKIB, caMeé MUPOBHIA CyIJiI CTOSIB HAMOIMKIe
JI0 HETIOBHOJITHIX MPAaBONOPYIIHUKIB, OCKUIbKH HOTO 3aBIaHHAM OyIo
HE KapaTH, a BUMPABJISTU TUX MIUTITKIB, XTO 31HIIOB i3 YECHOTO HUISXY'.

3aKoHOJIaBUa OCHOBA JJIsi CTBOPEHHS OCOOIMBUX CYIB JUIsl HEIOBHO-
JITHIX MPaBONOPYIIHUKIB BUHMKIA 1912 poky y 3B 53Ky 3 pedopmy-
BaHHSM MHUpOBUX cyiB. Huzka nmonoxens 3akoHy «IIpo meperBopenHs
MICIIEBOTO CYIy»* T03BOJISIIA JIETadbHO BKIIOUUTHU JI0 CHCTEMH MUPOBOI
FOCTHULIIT OKpeMi Cy[iu, HaJaBIIX IM [IPaBO PO3MISAATH BUKIIOYHO CIIPABU
HenoBHOMTHIX. Hacammniepen inerbest mpo 3MmiHeHy cT. 16 «3acHyBaH-
HS CYJOBHX YCTaHOBY», fIKa JI03BOJIsIa 3a HEOOXITHOCTI oOMpaTu KpiMm
JTUTBHUYHOTO III€ ¥ JOAaTKOBOTO MHPOBOTO CyaIi0, Ta cT. 45! 3CY, o
3aKpIIUTIOBaJIa IPABO MUPOBOTO 3’1311y MEpeAaTH Ha PO3IIISL OJHOTO MU-
POBOTO Cy/JIi BCi CIIpaBU OKPEMOi KaTreropii, SKIIO B I[bOMY BHHUKHE
BianoBigHa noTpeda. Taka TUCIO3UTHBHICTD Y (pOpMyBaHHI OpraHiB MU-
POBOT I0CTHIIIT IEBHOIO MipOIO 3yMOBHJIA MOSIBY JIOKAJILHOTO IIPABOBOT'O
PETYIIOBaHHS IXHBOI IISIBHOCTI.

JlokanbHi HOpMATHBHI aKTH, 5K 1 Cy/H, 1110 IPALFOBAIN Ha 1X MiACTaBi,
CTBOPIOBAJIUCS 32 1HILIaTUBOIO TPOMAJICHKOCTI Ta MUPOBUX CyaiB. Tak,
3a 1HIIaTHBOI ToyecHOoro MupoBoro cymai E. @. daiicra, miarpuma-
HOTO 3’13/J0M MUPOBHUX CY[iB, XapKiBChbKa MIChKa AyMa OJTHOCTAHHUM
pimenHsM Big 23 mrororo 1912 poky mocTtaHOBUIIA BU3HATH OakKaHUM
3aCHYBaHHS B XapKOBI 0COOIUBOTO Cy/ly y CIIpaBax MaJIOJITHIX, Y3SBIIH
BCI BUTPATH HAa HOTO YTPUMAHHS Pa30M i3 OBITOBUM 3EMCTBOM’.

Y Kuesi ToBaprcTBO MaTpoHATY, 3aCIyXaBIIH JOMOBIIb JOIATKOBOTO
mupoBoro cyanai B. M. JleBurcbkoro, 27 kBiTHS 1912 poky yxBammio
pillIeHHs PO HEOOXiMHICTh 3aCHYBaHHs Cydy y CIpaBax MaJONITHIX i

' T'ypbsn, 3. (1914). Cyne6Hble YcTaBbl U AeTCKU# cy. Ocobble cyobl 015t MATOLEMHUX
u bopwvba ¢ demckou npecmynnocmoio, 2, 3-5.

2 3akoH 0 npeodpazoBanuu MectHOro cyaa 1912. IIC3PHU, Coobp. 3, 32, 37328.

3 Bbouapos, 10. (1912). ITeprsic 0cobbIe Cyapl MO fe1aM MajioiaeTHux B Poccun. Jemu-
npecmynnuxu. Mocksa: Kaurounsn-so «B.W. 3namenckuii u K°», 541.
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JOPYYMIIO TIPABIIIHHIO PO3POOUTH MPOEKT MOJOKEHHs TIpo Hhoro. Came
1€ TOBAPUCTBO BUCTYNUJIO 3 KJIOMOTAHHIM IEepe/l MICHKOIO JyMOIO IPO
(biHaHCYBaHHS AUTSYOTO CyIY, XOU OTPUMAJIO B PE3yJbTaTi TIJILKU YacT-
Ky Bijg 3arpeOyBanux komtiB'. Ha moyarky 1913 poky marpoHar yHic
npoeKT nojoxeHHs npo cyxa («lIIpaBuna nust opraxizaiii 0coOaMBOTO
Cylly y crpaBax MajomiTHiX B MicTi Kuei»)no KuiBcbkoro 3i i3my mu-
POBUX CYIIIB, y TPaBHI TOTO CaMOTo POKY BiH OyB HampaBiieHul 10 Mi-
HICTEepCTBa IOCTHIIII, @ B TPYIHI TOTO CAMOTO POKY CXBaJICHUN OCTAHHIM.
HopmatusHOI0 0cHOBOO A1t pobotu KuiBchkoro cyay y cnpasax Majio-
JITHIX CTajH, KpPiM TOTO, 3aTBEPKEHI 3’ 1310M MupoBux cyaaiB «Ilpa-
BUJIA TIPO OpraHizallito MikiIyBajdbHUKIB pu OcobnuBoMy cyai I Ma-
JIOMITHIX, KU 3acHOBYyeThCs y M. Kuesi», «IIpaBuna npo opranizariro
npuTyaKy npu OcobarBoMy CyIl y clipaBax Mpo MaJlomiTHIX y M. Kui»?.

[Ipu cyni y cnpaBax manomiTHiX y MmicTi KueBi mepeOyBanu mikiry-
BAJIBHUKH Ta MIKIyBaJbHUII, SK IITATHI, 110 OTPUMYBAJIH BUHATOPOILY
3a mpaLio, Tak 1 BOJIOHTepH. Beix iX mpu3Ha4YaB cyasis y COpaBax Mpo
MaJIOJITHIX 3-IOMIX 0ci0, npeacTabieHnx KuiBcbkuM TOBapuCTBOM Ma-
TpoHary. OyHKIIOHAIBbHI 000B’3KH MIKIyBaJbHUKA TEXK BU3HAYAIUCS
aKTaMH JIOKaJIbHOTO MPaBOBOro peryntoBaHHd. Y Kuesi Ha momomory
niKTyBaJbHUKaM OyB CTBOpEHHUH 1 3arBepmkeHuid 3’i3nom «IlociOHuk
JUTSI TIIKJTYBaJIbHUKIB, SIK1 epeOyBaloTh MPH CyJll y CIIpaBax MaJjOJITHIX
y M. Kuesi»®.

3 nouatkoM [lepioi cBiTOBOI BiliHH IOBE€HAJIbHA AETIHKBEHTHICTH Pi3-
KO 3pocia, SIK 1 IeBIaHTHICTh MiTITKIB, 10 OyJ10 3yMOBJIEHO 3MEHIIICH-
HSIM KOHTPOITIO HAJI IiITbMU 3 OOKY OaThKiB, K1 MIIIUIA HA (PPOHT, 3pOC-
TaHHSM YHCJIa ODKEHIIB, CEpel SIKUX OyJIo YUMaso MITeH, 3HUKEHHSIM 1
0e3 TOro HEBHCOKOTO YKUTTEBOTO PiBHS IMEPEBAYKHOI OUTBIIOCTI JIFOEH.
VY 3B’A3Ky 3 LUM yKpaiHChbKa I'POMAJCHKICTh MOPYIIWIA MUTAHHS MO
BJIOCKOHAJICHHSI TIPABOBOTO 3a0€3MEUeHHsI JIOMTOMOTH JITSAM — JKepTBaM
BilfHU. 30KpeMa, yUaCHUKH 36MChKOTO 3’131y, sIKUi y KOBTHI 1915 poky
3aciiaB y MOCKBI, MOPYIIMIM TUTaHHS PO HEOOX1THICTh PO3POOICHHS
1 IPUIHATTS 3aKOHY PO JIOTIOMOTY JiTIM-ODKeHIsIM?,

Bigmitumo, 1o came rpoMachbKiCTh HEOJHOPA30BO TAKOXK MOPYIIY-
BaJia MUTAHHA PO HEOOX1HICTh YHOPMYBAHHS TPOMA/IIHCHKOTO 1 B TOMY

I JleButckuid, B. (1915). Cyo ona manonemnux 6 2opooe Kuese. Kuen: N3n-8o Kues.

narponara, I-1I.

Jlesurckuitd, B. (1915). Cyo ona manonemuux 6 copooe Kuese. Kues: M3n-Bo Kues.
raTpoHarta.

Kpectocrka, H.M. (2008). FOsenanvne npago Ykpainu: icmopuxo-meopemuute
oocniodcenns. Oneca: Denike, 119.

Kuesckas moicav (1915).
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YHCITi MPAaBOBOTO BUXOBAHHS MiTITKIB. 30KpeMa, IboMy OyJo IIPHUCBsIYE-
HO HU3KY CTaTell y KHiBChKiii mpeci Bijgomoro myouinucra B. A. Yarosus'.

OTxe, B3a€MOJIisS IPOMAJICBKOCTI Ta Jiep>KaBU B TPOTHUIii FOBEHANIBHIH
JeTHKBEHTHOCTI MPOTATOM JIpyTroi mojoBuHU XIX — novarky XX CTOJIT-
TS TPYHTYBaJIacst Ha [IEHTPAJIi30BaHOMY Ta JICHEHTPaIi30BaHOMY (JIOKaJTb-
HOMY ) IPAaBOBOMY PETYIIOBaHHI, y PO3POOJIEHHI SKOTO TPOMAJICHKI Jistdi
BUCTYTIAJIH SIK 1HII[IaTOPH Ta aBTOPH MPOEKTIB HOPMATUBHO-TIPABOBUX aK-
TiB, y TOJAIIBIIIOMY 3aTBEPIKYBAaHHUX LIEHTPAIHLHOIO BIIAIOIO.

AHaJi3 JOKaJIbHIUX HOPMATUBHUX aKTIB IIOAO0 YCTPOIO CYIIB JIJIsl Ma-
JONITHIX Ta BUIIPABHUX YCTaHOB JUIsl HUX CBITYUTH MPO BIACYTHICTb
€IMHUX, BCTAHOBIICHUX 3aKOHOM, BUMOT IIOA0 O(OPMIICHHS Ta 3MiCTY
uux AokymeHTiB. IIpo 1me, 30kpema, CBIIYITH BIICYTHICTb CTPYKTYp-
HO1 €IHOCTI B JJOKyMEHTaX: 3a KUIBKICTIO CTaTe€i Ta PO3ILIIB aKTH, IO
CTBOPIOBAJIUCS B MUPOBHX OKPYTax, BIIPI3HUIACS OAWH BiJ omHoro. He
CIIOCTEPITaEMO MH 1 IIKOBUTOI MOIOHOCTI Yy 3MICTI ITUX TOKYMEHTIB.
Hapemi, moka3oBum € To ¢akT, 0 BIJACYTHI «3pa3KoBi», a00 «THUIIO-
Bi», MPUMIPHHUKHU JIOKYMEHTIB, X04 IIPAKTHUKA MOIIOHOTO pomy Oyma Jo-
BOJII TommmpeHa B Pociiichkiii iMmiepii B 3a3Ha4eHui niepion. | HaBmakw,
JiSUTBHICTh TOBAPUCTB MATpOHATY A0 nouyarky llepiioi cBiTOBOI BiiiHH
Oyna yHOPMOBaHa IIEHTPaNi30BaHO BHACTIAOK PO3POOKH Ta BHJIAHHS
HopmanpeHoro cratyTy TOBapuCTB MaTpOHATY.

IIpaBoBe peryatoBaHHs y4acTi TPOMaICBKOCTI B IPOTU/Ii1 FOBEHAJIbHIHN
JIeNIIHKBEHTHOCTI Niepeidayalio CTBOPEHHS 3a 1HIIIaTUBOIO TPOMAJISH Ta
iXHIX 00’€IHaHb TAaKUX IOBEHAJIbHUX YCTaHOB, SIK MPUBATHI Ta rpoMa/l-
CbKI BUXOBHI i BUIIPAaBHI NPUTYJIKU 1 KOJIOHI1, 0COOJIMBI Cy/IU Y CIipaBax
HETOBHOJIITHIX, YCTAHOBU AaTPOHATY HaJl HEMOBHOJIITHIMU 0CO0aMH, sIKi
BinOynu nokapanHs. MiHaHCYBaHHS 3a3HAYEHUX YCTAHOB 3/11HCHIOBAJIO-
Csl TIEPEBaKHO CaMe 3a PaXyHOK IHCTHUTYTIB IPOMAJSTHCHKOTO CYCIIiJIb-
CTBA: OpPTaHiB MiCLIEBOTO CAMOBPSIyBaHHS Ta ONaroIifHUITBA, TOMAL 5K
JieprKaBa 31MCHIOBANIA KOHTPOJb HAJT JAiSUTBHICTIO 3a3HAUYEHUX YCTAHOB
y BUIJISIIL 3BITHOCTI Ta nepeBipok 3 6oky MBC, MinicTepcTBa rocTuilii,
ryOepHaTOpiB.

VY minomy iz 3poOUTH BUCHOBOK PO OOPMIICHHS IPOTSITOM JTOCITi-
okyBaHoro nepiony (1864—1917 pp.) cucreMu npaBoBOTO perytOBaHHS
B3a€MO/I1i IPOMAJICEKOCTI Ta Iep>kaBH y cepl MpoTUIii FOBEHAIbHIH Je-
JIHKBEHTHOCTI, sIKa BKJIFOYaja LIEHTPaTi30BaHUN Ta JOKaJbHUMN pPiBEHb
HOPMaTHBHOTO 3a0e3MeueHHs. [i PO3BUTOK CTPUMYBaBCs OHOPOKpATH3-
MOM JIep’)KaBHUX YCTaHOB Pociiichkoi iMIiepii Ta HemocTaTHIM (iHaHCY-
BaHHSIM ITi€T TISUTBHOCTI 3 OOKY JIepKaBH.

! Yaroserr, B. (1915). O manbix cux. Kuesckas mvicav; Yaroser, B. (1915). Illkona u
3aKOH. Kuesckast MbiCib.
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_ 3anmporyemo 10 y4acTi B )KypHaIi
«EBPOINEMCBKHNUU NOJITUKO-ITPABOBUU TUCKYPC»

XKypnan Buxonuts 6 pa3iB Ha piK.

Crarti it myOsikarii B mepmomy (JI0THEBOMY) HOMEPI KypHATY
npuiiMaroTbes 10 10 TF0TOro 1 BUXOASTH IPYKOM 10 28 JTOTOTO.

Crarti qna myOmikanii B Apyromy (KBITHEBOMY) HOMEpI KypHaITy
npuitMaroTbest 10 10 KBITHS 1 BUXOASATH APYyKoM 10 30 KBITHS.

Crarti ans myOuikarii B TpeThboMy (Y4EPBHEBOMY) HOMEp1 KypHATY
npuiimMarotbes 10 10 yepBHS 1 BUXOAATH ApyKoM 10 30 depBHS.

Crarrti ans myOmikaiii B 4eTBepToMy (CEepITHEBOMY) HOMEPI KypHaITy
npuitMaroTbest 10 10 cepmHs 1 BUXOAATH ApyKoM 10 31 cepriHsl.

Crarti s nyOmikaiii B m’ssToMy (BKOBTHEBOMY) HOMEpPI JKypHATY
npuiiMaroThes 10 10 KOBTHS 1 BUXOAATH APYKOM 10 31 KOBTHSI.

Crarti ms myOrnikamii B moctomy (IpyIHEBOMY) HOMEpi JKypHaIy
npUiMaroThes 0 1 rpyaHs 1 BUXOAATh APYKOM 110 31 rpyaHs..
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Bumoru oo pyKkonucis:

OO6csr crareii: 10 — 30 cTopiHOK (7151 pO3paxyHKY CTOPIHOK BUKOPHC-
ToByeThesl mput Times New Roman, kernp 14, MixkpsakoBuid iHTEp-
BaJI — MOJTYTOPHHUI).

CrarTti mpuiiMaloThCs YKPaiHChKOIO, YECHKOIO, TOJIBCHKOI0, aHTIIN-
CHKOI0, HIMEIIBKOIO, (PPaHIly3bKOI0 MOBaMHU.

Jlst ctarTi OyIb-SIKOX0 MOBOIO 00OB’SI3KOBI aHIJIIHCHKOIO MOBOIO:

— anotaiisg 00’emom 700-800 cumBOIIB,

— Ha3zBa CTaTTi 1 MOBHI BiJoMOCTI 1po aBropa: noBHi [1Ib, 3BaHHs,
CTYyIIEHi, mocajia, Miciie poOoTH.

IMocunanus poOIATHCS MOCTOPIHKOBI (HyMepallis NMOYHMHAETHCS Ha
KO>KHIM CTOPIHITI).

Criucok JiTepatypH y KiHII cTaTTi € (PaKyJIbTaTUBHUM.

bibmiorpadiuni onmcu pKepe 1 JiTeparyp y HOCHIIAHHSX Ta CIIACKY
JiTeparypu MarTh OyTu odopmieHi 3rigHo 3 yromamu APA (American
Psychological Association). Hux4e HaBeneHo 3pazku opopmieHHs Oi-
omiorpadiuHUX HKEper.

LmrocTparii 1o crareit (rpadika 1 MTIOHKH) MOAAIOTHCA Y Gopmari
TIFF a6o JPEG (kokeH MalltOHOK B OKpeMoMmy (aiini).

[Ipu migroToBIN LTIOCTpAIlid CiJ MaTH Ha yBa3i, M0 B )KypHaJl HE
BHUKOPUCTOBYETHCS KOIbOPOBUH JPYK.

Pykonucu, siki He BIIMOBIIAIOTH ITUM TEXHIYHUM BUMOTaM, PEIaKIlis
HE PEECTPYE 1 HE PO3MISLAAE 3 METOO MyOiKallii.

Anpecu JUIsl TUCTYBaHHS:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Odiniiinuii caitt: http://eppd13.cz

[Towrrosa anpeca:

TonoBHwuit odic: Sternovska 735, Uj ezd u Brna, 664 53,
okres: Brno, kraj: Jihomoravsky
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3pa3ku oopmiienHs 6i0aiorpadiuHoro onucy axeped i jgitepa-
TypH 3rizHo 3 yronamu APA (American Psychological Association)
nopiBusino 3 ICTY I'OCT 7.1:2006:

3arasibHe MPABUIIO: TIOCHIIAHHS HA JDKEpesia Ta JITeparypy HOAal0Th-
Csl MOBOIO OpHTiHANIB, TOOTO HE MEpPEeKIaJalThCcsa Ta HE TPAHCIITEpPY-
IOTBCS.

Micsip niepernisiry web-CTOpiHKH MOAA€ThCSl MOBOIO CTATTi.

[{uTaTy 3 IHIIOMOBHHUX TEKCTIB, 32 HASIBHOCTI, TAKOXK IMOAAIOTHCS MO-
BOIO CTaTTI.

1. Ilpu mocuinanHi Ha KHUTY IUTKOM:

Abuyk, B. A., EmMenssHOB, JI. A., Marseiiuyk, @. A., Cy3nans, B. I
(1972). Bseoenue 6 meopuio svipabomru peureruti. Mockpa: BoeHnsar.

[Ipu nocunanni Ha cTopinky 173:

Abuyk, B. A., EMenssHOB, JI. A., Marseiiuyk, ®@. A., Cy3nans, B. T.
(1972). Bgeoenue 6 meoputo svipabomku peutenuii. MockBa: Boenusaar,
173.

[3rimro JACTY ne Bursinano 6 tak: Aduyk B. A. BBenenue B Teoputo
BbIpaboTku pemienuii / B. A. Abuyk, JI. A. Emenbsanos, @. A. Marseii-
qyK, u ap. — M. : Boennsnar, 1972. — 342 c.]

2. Ilpu mocunaHH1 HA KHUTY IIUTKOM:

Anmong, I, ITaysnn JIx., Ctpom K, {anron P. (2002). Cpasnumens-
Has noaumonoeus cecoownsi. Mocksa: Acniekt [Ipecc.

[Tpu nocwianni Ha cropinku 13-15:

Ammvong, I, ITayann JIx., Ctpom K, lanron P. (2002). Cpasnumens-
Has noaumonozus ce2oons. Mocksa: Acniekt Ilpecc, 13—15.

[3rimro JACTY ne Burmsanano 6 tak: Anmonn I. CpaBHHTENbHAS TI0-
mutonorus ceromus / I. Anmmonn, Jx. [aysmn, K. Ctpom u ap.; coxp.
nep. ¢ annt. A. C. bornanosckoro, JI. A. I'ankunoii; nox pea. M. B.
Wnbuna, A. FO. MensBuns. — M. : Acnekr I[pecc, 2002. — 537 c.]

3. I'ap6y3zo0B, B.H., ITonosuu, A.Il. (2002). I'ybepHarop mirara: cra-
tyc v nonHoMouusi CIIIA. Kanada: DxoHomuka, nonumuxa, Kyimypa, 7,
55-70. [3rigno ACTY ne Bursanano 6 tak: ['apOy3oB B. H. I'ybepnarop
mrara: craryc u nonmaomouns / B. H. T'apOy3os, A. I1. ITonmosuu // CHIA.
Kanana : DxoHomuka, monurtuka, Kynsrypa. — 2002, — Ne7. — C. 55-70.]

4. Manxeiim, K. (1994). /luaenos nawezo epemenu. Mockpa: FOpucr.
[Brimno JACTY ne Bumismano 6 tak: Manxeiim K. Jlmarnos nHamiero
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BpeMmeHu: nep. ¢ HeM. u anr. / K. Maunxeitm. — M. : FOpuct, 1994. —
700 c.]

5. Nigro, F., Nigro, L. (1970). Modern Public Administration. New
York: Harper and Row. [3riqno JICTY ue Burnsgano 6 tak: Nigro F.
Modern Public Administration / F. Nigro, L. Nigro. — New York : Harper
and Row, 1970.]

6. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global
Governance. Critical Concepts in Political Science, 1, (p. 405). London,
New York. [3rigao ICTY e Bunisgaaino 6 tak: RosenauJ. N. Governance /

J. N. Rosenau // Global Governance. Critical Concepts in Political Sci-
ence ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol. 1. —P. 405.]

7. Tlpu odopmieHi MocWIaHHS Ha MaTepialu web-calTiB MOCH-
JIaHHS BKJIFOYAE 1M’ aBTOpa CTOPIHKHW, HA3BY CTOPIHKH, HA38Y caiimy
(Habupaemucs kypcusom), aapecy canty (URL), Buaineny 3Hakamu <>,
Ta, 32 MOXKIIMBOCTI, JIaTy OCTAHHBOTO MEPEISAy CauTy (B KPYIJINX JAYXK-
KaX) aBTOPOM TIOCHITAHHS:

Momnteckbe 111. U30pannbie npousseaeHus. O qyxe 3aKOHOB. Diekni-
pounas oubruomexa bookZ.ru. <http://bookz.ru/authors/montesk e-
6arl -lui/montes01/1-montes01.html> (2013, nucroman, 21)

8. IlocunanHs Ha 3aKOHOJIaBYl aKTH Ta MPAaBOBI JOKYMEHTH:

Yronm:

International Covenant on Civil and Political Rights (adopted 16 De-
cember 1966, entered into force 23 March 1976) 999 UNTS 171 (IC-
CPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/
volume-999-1-14668-English.pdf> (2013, nuctomnan, 21),

MedicOyHapoOouvlll nakm o0 epadcOAHCKUX U NOAUMUYECKUX NPasax
(mpunsT 16 nexadbps 1966 rona, Bctymui B cuiny 23 mapta 1976 rona)
999 Co6opuuk gorosopo OOH (MIIITIIT). <http://www.un.org/ru/doc-
uments/decl _conv/conventions/pactpol.shtml> (2013, nuctonan, 21)

IIpu nmocunanHi Ha crarTio KoHBeHuii:

International Covenant on Civil and Political Rights (adopted 16 De-
cember 1966, entered into force 23 March 1976) 999 UNTS 171 (IC-
CPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20
999/volume-999-1-14668-English.pdf> (2013, nucronan, 21)

Pesomrorist 2061 (yxBanena 25 nunns 2012 poxy) Pb OOH. <http://
zakon4.rada.gov.ua/laws/show/995 k87> (2013, nmucronan, 21)
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JIBocTOpOHHI yronu:

Yeooa miowe Kabinemom Minicmpis Yrpainu ma Ypsoom Pociticokoi
Deodepayii npo cnispodbimHUYmMe0 8 2anysi asiayiinoco NOWLYKy i pamy-
sanns (Yrogy 3arBepmxkero ITocranoBoro KM Ne 1094 Bix 28.11.2012)
(mpwuiinsTa 28 nuctonana 2012 poky, Habpasa YHHHOCTI Ui Ykpainu 18
mororo 2013 poky). Ogiyivinui éicnux Yxpainu, 29, 130.

Agreement Concerning the Sojourn of Refugees within the Meaning
of the Convention Relating to the Status of Refugees (Geneva Conven-
tion of 28 July 1951 and Protocol Relating to the Status of Refugees of
31 January 1967) (France — Austria) (adopted 21 October 1974, entered
into force 24 July 1975) 985 UNTS 303.

Pexomenpanii COII:

MOT Pexomenpnarust Ne 195 (O pa3BuTHH JIIOACKUX PECYpPCOB: 00-
pasoBaHue, MOATOTOBKA KaJpOB U HelpepbiBHOE 00ydeHue) (92 ceccus
I'enepanbroii koHdepennuu MOT, 17 urons 2004 roma). Ogiyitinuii
caum Bepxoenoi Paou Vkpainu. <http://zakon4.rada.gov.ua/laws/
show/993 532> (2013, nucroman, 21).

Hoxkymentn OOH

Jexnapanuss O MPEIOCTaBICHHH HE3aBUCUMOCTH KOJOHUATHHBIM
ctpanam u Hapogam, [A OOH Pe3omnrorus 1514 (XV) (14 nexabps 1960
rojaa)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210.
<http://www.un.org/documents/ga/res/51/a51r210.htm> (2013, nu-
croman, 21)

JlokyMeHTH cyliB

JoxkymenTn MizKHAPOIHOTO Cy1y

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Ni-
caragua intervening) (Application for Intervention) [1990] ICJ Rep 92
<http://www.icj-cij.org/docket/index.php?sum=390&code=sh&p1=3&
p2=3&case=75&k=0e&p3=5> (2013, nunens, 13).

Legal Consequences of the Construction of a Wall (Advisory Opin-
ion) 2004 <http://www.icj-cij.org/iciwww/idocket/imwp/imwpframe.
htm> (2013, nunens, 13).

Case Concerning the Vienna Convention on Consular Relations (Ger-
many v USA) (Request for the Indication of Provisional Measures: Or-
der) General List No 104 [1999] ICJ 1.
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Cnpasu €CILI:

(o 31 :xxoBTHS 1998 poky)

Deltav. France (Article 50), 30 January 1990, § 38, Series Ano. 191-A

Allenet de Ribemont v. France (interpretation), 7 August 1996, § 17,
Reports of Judgments and Decisions 1996-111

Garnieri v. Italy, no. 22256/88, Commission decision of 18 May
1992, unreported

(3 1 mcronana 1998 poxy)

IHoctranosa IManatu €CILJI 3 nuTaHHSA NPUHHATHOCTI CKAPTH 1JIs1
posraay no cyri [Judgment on the merits delivered by a Chamber]

Campbell v. Ireland, no. 45678/98, § 24, ECHR 1999-I1

IHocranoBa Benukoi Ilanaru €CIIJI 3 nuTaHHA NPUITHATHOCTI
ckapru Ajs posriaay no cyti [Judgment on the merits delivered by
the Grand Chamber]

Campbell v. Ireland [GC], no. 45678/98, § 24, ECHR 1999-11

Pimenns IMamatu €CILJI npo BU3HAHHSA CKApPrd NPUITHATHOIO
[Decision on admissibility delivered by a Chamber]

Campbell v. Ireland (dec.), no. 45678/98, ECHR 1999-11

Pimrenns Benukoi IManarn €CILJI npo BU3HAHHS CKApru Npuii-
HaTHOIO [Decision on admissibility delivered by the Grand Chamber]

Campbell v. Ireland (dec.) [GC], no. 45678/98, ECHR 1999-11

IHocranoBa IMamaru €CIIJI moxo momepeaHbLOro 3amnepeyeHHs
[Judgment on preliminary objections delivered by a Chamber|

Campbell v. Ireland (preliminary objections), no. 45678/98, § 15,
ECHR 1999-11

IHocranosa [HajmaTu €CILJI 3 nuTaHHS PO BUILJIATY CNIPABEAJIMBOI
kommneHcanii [Judgment on just satisfaction delivered by a Cham-
ber]

Campbell v. Ireland (just satisfaction), no. 45678/98, § 15, ECHR
1999-11

Cynosi pilieHHs1 OKpeMHX KpaiH:

eno o npoeepke KOHCMUMYYUOHHOCIU NONONCEHUL YACMU Nepeoll
cmamou 237 Yeonoeno-npoyeccyanvnozco kodekca Poccutickoti @ede-
payuu 8 cea3u ¢ KHcanodou epasxcoanuna Pecnyonuxu Yzoexucman B.T.
l'aoaesa u 3anpocom Kypeanckozo obnacmuoeo cyoa (MOCTaHOBJICHHE),
Ne 16-I1, KC P® 2013. <http://www.consultant.ru/document/cons_doc
LAW _148711/> (2013, nmunens, 13).

Cnpasa 3a koncmumyyiunum nooanuam Bepxoenozo Cydy Vrpainu
w000 sionosionocmi Koncmumyyii' Yxpainu (koncmumyyitinocmi) cma-
meu 103, 109, 131, 132, 135, 136, 137, nionynkmy 1 nynkmy 2 po3oiny
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XII «Ilpuxinyesi nonodcentsy, abzayy uemeepmozo nyHkmy 3, abzayy
yemeepmozo nynkmy 5 po3oiny XIII «llepexioni nonodxcenns» 3aKoHy
Yxpainu «lIpo cyooycmpiii i cmamyc cyoodie», Ne 1-1/2013, KCY 2013.

3aKkoHM Ta iHIIi 3aKOHOAABYi AKTH TOLIO.

3axon npo euxonasue nposadcenns 1999 (Bepxosna Pana Ykpainn).
Odiyitinu sicnux Yxpainu, 19, 194.

3axon npo euxonasue nposadcenns 1999 (Bepxosna Pana Ykpainm).
Odiyitinuu caiim Bepxoenoi Paou Yxpainu. <http://zakonl.rada.gov.ua/
laws/show/606-14> (2013, nuctoman, 21).

Lusinbnuii kodexc 2003 (Bepxosna Pana Ykpainn). O¢iyivinuii cavim
Bepxosnoi Paou Yxpainu. <http://zakon2.rada.gov.ua/laws/show/435-
15/page5> (2013, mucronan, 21).

Posnopsoocenns npo cxeanenns Konyenyii cnpuanmsa opeanamu eu-
KOHABYO0I 671a0U po36umKy epomaosancwykoeo cycninecmea 2007 (Kabiner
MinictpiB Ykpaiun). Ogiyitinuii sicnux Ykpainu, 89, 89.

IocniaHHs Ha CTATTIO KOJEKCY, 3aKOHY, KOHCTUTYIIii TOIIO

LHusinvruii kooexc, ct. 56, 1. 6 (2003) (Bepxosua Pana Ykpainn). Ogiyitinuti
caum Bepxoenoi Paou Yxkpainu. < http://zakon2.rada.gov.ua/laws/show/435-
15/page5> (2013, nmucronan, 21)
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Zveme vas k casti v Casopise!
EVROPSKY POLITICKY A PRAVN{ DISKURZ
Casopis vychazi $estkrat ro¢né.

Clanky pro zvefejnéni v prvnim (inor) dilu ¢asopisu jsou pfijimany
do dne 10. unora a zvetejni se do 28. tnora.

Clanky pro zvefejnéni v druhém (duben) dilu Easopisu jsou pfijimany
do dne 10. dubna a zvetejni se do 30. dubna.

Clanky pro zvefejnéni v tietim (erven) dilu ¢asopisu jsou piijimany
do dne 10. Cervna a zvetejni se do 30. Cervna.

Clanky pro zvefejnéni ve étvrtem (srpen) dilu ¢asopisu jsou pfijimany
do dne 10. srpna a zvetejni se do 31. srpna.

Clanky pro zvefejnéni v patem (fijen) dilu ¢asopisu jsou piijimany do
dne 10. fijna a zvetejni se do 31. fijna.

Clanky pro zvefejnéni v $estém (prosinec) dilu asopisu jsou pfijimany
do dne 10. prosince a zvetejni se do 31. prosince.
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Pozadavky k rukopistim:

Objem — 10 — 30 stranek.
Jazyk ¢lankli — cesky, ukrajinsky, angli¢tina, francouzstina,
némcina.

U c¢lankt podavanych v libovolném jazyce, nezbytné v anglicti-
né musi byt uvedeno:

Anotace objemem 700-800 znaki, nazev ¢lanku a Gplna infor-
mace o autorovi: jméno a prijmeni, titul, akademicky titul, pra-
covni funkce, postaveni, zaméstnani.

Poznamky pod ¢arou — na kazdé strance.

Odkazy na zdroje na konci ¢lanku — volitelny.

Bibliografické popisy zdrojii a odkazy by mély byt poskytované na
zaklad¢é norem APA (American Psychological Association).

[lustrace k ¢lanktim (grafické a vykresy) musi byt uvedeny ve formatu

TIFF nebo JPEG (kazda postava v samostatném souboru/dokumentu).

Vsimnéte si, prosime, pii zpracovani ilustraci ze v Casopisu neni
pouzit barevny tisk.

Rukopisy které nespliuji tyto technické pozadavky redakéni kolégie
neregistruje a nebude probirat s ticelem tisku a zvetejnéni.

Adresa pro korespondenci:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Web: http://eppd13.cz

Adresa:
Sternovska 733, Ujezd u Brna, 664 53,
okres: Brno,
kraj: Jihomoravsky
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Vzorec bibliografického popisu zdrojt a literatury v ramci
dohod APA (American Psychological Association) ve srov-
nani s ACTY INOCT 7.1:2006 (Stdtni Rada ze standartizace a
metrologie Ukrajiny):

Vseobecné pravidlo: odkazy na originalné zdroje a literaturu jsou
piedlozené v plivodnim jazyce, t.je. neni prelozeny a ne ptepsany.

Mésic precténi web-stranky je uvedén v jazyce sepsani Clanku.

Citaty z jazykovych verzi zahrani¢nich, pokud jsou k dispozici, obsa-
huje také jazykovée pavodni clanek.

1. Kdyz se odkazuje na celé knihu jako celek:

Kelsen, H. (2009). General Theory of Law and State. Harvard: Har-
vard University Press.

[Podle ICTY to bude mit dalsi podobu: Kelsen, H. General Theory of
Law and State / H. Kelsen. — Harvard : Harvard University Press, 2009. —
516 p.]

Kdyz se odkazuje na stranku 17:

Kelsen, H. (2009). General Theory of Law and State. Harvard: Har-
vard University Press, 17.

2. Kdyz se odkazuje na celé knihu jako celek:

Anmong, I, TTaysnn k., Ctpom K, Hanton P. (2002). Cpasnumenvnas no-
aumonoeusi ce2oousi. Mocksa: Acriekt Ilpecc.

Kdyz se odkazuje na stranky 13-15:

Anmonn, I, ITaysnn k., Ctpom K, Hanton P. (2002). Cpasnumenvuas no-
aumonozus cezoons. Mocksa: Acriekt Ilpecc, 13—-15.

[Podle ACTY to bude mit dal$i podobu: Anmonn I'. CpaBHUTENIBEHAS TT0-
muronorust ceroanst / I. Anmong, JIx. ITaysmn, K. Ctpom u np.; cokp. mep. ¢
aur1. A. C. bormanosckoro, JI. A. 'ankunoii; mon pea. M. B. Wneuna, A. 1O.
MensBuis. — M. : Acniekt [pecc, 2002. — 537 c.]

3. Giumelli, F. (2013). How EU sanctions work: a new narrative.
Chaillot Papers, 129.

[Podle ICTVY to bude mit dal$i podobu: Giumelli, F. How EU sanctions
work: a new narrative / F. Giumelli // Chaillot Papers. — 2013. — P.129.]
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4. Manxeiim, K. (1994). /luaenos nawezo epemenu. Mocksa: HOpucrt. [Podle
JCTY to bude mit dalsi podobu:: Manxetim K. J/Ilnaraos Hariero BpeMeHHU: Tiep.
¢ Hem. u aHr. / K. Manxeiim. — M. : lOpwuct, 1994. — 700 c.]

5. Nigro, F., Nigro, L. (1970). Modern Public Administration. New York:
Harper and Row. [Podle ICTV to bude mit dalsi podobu: Nigro F. Modern
Public Administration / F. Nigro, L. Nigro. — New York : Harper and Row,
1970. —490 p.]

6. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Gover-
nance. Critical Concepts in Political Science, 1, (p. 405). London, New York.
[Podle ICTY to bude mit dals$i podobu: Rosenau J. N. Governance / J. N.
Rosenau // Global Governance. Critical Concepts in Political Science ; ed. by T.
J. Sinclair. — London : New York, 2004. — Vol. 1. — P. 405.]

7. Kdyz se uvadi odkazy na webové stranky, polozka musi obsahovat jmé-
no autora té stranky, titulni stranku (anebo jeji ndzev), ndzev webu (uvedeny
kurzivou), webovou adresu (URL) zvyraznénou znaky <>, a také, pokud je to
mozné, datum, kdy naposledy byla webova stranka aktualizjvana (v zavorkach)
autorem odkazu:

EU Creating Court for Kosovo War Crimes. EPOCH Times. <http://
www.theepochtimes.com/n3/601421-eu-creating-court-for-kosovo-war-
crimes/>

Momnreckne L. M30pannbie npousBeneHus. O 1yxe 3aKOHOB. Dekm-
ponnas oubnuomexa bookZ.ru. <http://bookz.ru/authors/montesk e-
6arl -lui/montes01/1-montesO1.html> (21. listopadu 2013).

8. Odkazy na pravni piedpisy a pravni dokumenty:

Dohody:

International Covenant on Civil and Political Rights (adopted 16 De-
cember 1966, entered into force 23 March 1976) 999 UNTS 171 (IC-
CPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/
volume-999-1-14668-English.pdf> (21. listopadu 2013);

MedicOyHapoOHblll nakm o epancOancKux U NOAUMUYECKUX Npasax
(mpunsT 16 nexadbps 1966 roga, Bctynua B cury 23 mapta 1976 rona)
999 Coopuuk morosopo OOH (MIII'TII). <http://www.un.org/ru/doc-
uments/decl conv/conventions/pactpol.shtml> (21. listopadu 2013).
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KdyZ se odkazuje na ¢lanek Umluvy (Konvence):

International Covenant on Civil and Political Rights (adopted 16 De-
cember 1966, entered into force 23 March 1976) 999 UNTS 171 (IC-
CPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20
999/volume-999-1-14668-English.pdf> (21. listopadu 2013).

Pezomromist 2061 (yxBanena 25 numas 2012 poky) Pb OOH. <http://
zakon4.rada.gov.ua/laws/show/995 k87> (21. listopadu 2013).

Dvoustranné dohody:

(Dohoda mezi Vladou Ukrajiny a Vladou Ruské federace o spolupra-
ci v oblasti hledani v letectvi a zachranéni. (Dohoda je schvalend usnese-
nim Kabinerz Ministrti Ukrajiny Ne 1094 ode dne 28.11.2012) (je ptijaté
dne 28. listopadu 2012, vstoupila v platnost pro Ukrajinu 18-ho tnora
2013). Ogiyitinuu icnux Yxpainu, 29, 130.)

Agreement Concerning the Sojourn of Refugees within the Meaning
of the Convention Relating to the Status of Refugees (Geneva Conven-
tion of 28 July 1951 and Protocol Relating to the Status of Refugees of
31 January 1967) (France — Austria) (adopted 21 October 1974, entered
into force 24 July 1975) 985 UNTS 303.

Doporuceni COII (Sluzba usporadani dopravy):

MOT Pexomengamust Ne 195 (O pa3BuUTHU JTIOICKUX PECYPCOB: 00-
pa3oBaHue, TIOATOTOBKA KaJIpOB M HempephiBHOE 00yueHue) (92 ceccust
I'enepanbHoii koHpepenunn MOT, 17 utona 2004 rona). Odiyitinui
catim Bepxoenoi Paou Yxpainu. <http://zakon4.rada.gov.ua/laws/
show/993 532> (2013, nucroman, 21).

MOT Pexomennarus Ne 195 (O pa3Butum JIOICKHX PECypcoB: 00-
pa3zoBaHue, IOATOTOBKA KaJpoB U HeNpepbiBHOE 00yueHue) (92 ceccus
I'enepanpHoii koH(epernunn MOT, 17 uronst 2004 rona). Oficialni webo-
va stranka Nejvyssi rady Ukrajiny <http://zakon4.rada.gov.ua/laws/
show/993 532> (21. listopadu 2013).

Dokumenty OSN:

Jexmapamysi o mpeoCcTaBIeHNN HE3aBUCHMOCTH KOJIOHHAIFHBIM CTpaHaM
u Haponam, A OOH Pesomtorus 1514 (XV) (14 nekadps 1960 rona)

UNGARes 51/210 (17 December 1996) UN Doc A/RES/51/210. <http://
www.un.org/documents/ga/res/51/a51r210.htm> (21. listopadu 2013)
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Dokumenty soudi

Dokumenty Mezindrodniho soudu:

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nica-
ragua intervening) (Application for Intervention) [1990] ICJ Rep 92 <http://
www.icj-cij.org/docket/index.php?sum=390&code=sh&pl=3&p2=3&case=7
S&k=0e&p3=5> (13. ¢ervence 2013).

Legal Consequences of the Construction of a Wall (Advisory Opinion) 2004
<http://www.icj-cij.org/iciwww/idocket/imwp/imwpframe.htm> (13. Cervence
2013).

Case Concerning the Vienna Convention on Consular Relations (Germany v
USA) (Request for the Indication of Provisional Measures: Order) General List
No 104 [1999] ICJ 1.

Soudni usneseni jednotlivych zemi:

Cnpasa 3a xoHcmumyyiunum nooanuam Bepxosnoeo Cydy Vkpainu ujo0o
gionogionocmi Koncmumyyii Yxpainu (xoncmumyyiunocmi) cmamei 103,
109, 131, 132, 135, 136, 137, nionynxkmy 1 nynkmy 2 po3oiny XII «llpuxinyesi
nonodicentsny, abzayy uemeepmozo nywkmy 3, abzayy wemeepmozo nyHkmy 5
posoiny XIII «llepexioni nonoscenns» 3axony Yrpainu «llpo cyooycmpiil i
cmamyc cyoodiey, Ne 1-1/2013, KCY 2013.

Zakony a jiné pravni ukony etc.

3akxon npo eukonague npoeaddcenns 1999 (Bepxona Pama VYkpaiun).
Odhiyivinuii sicnux Yxpainu, 19, 194,

3axon npo euxonasue nposgaoddcenns 1999 (BepxoBna Pama VYkpainn).
Odpiyitinuii catim Bepxosnoi Paou Ykpainu. <http://zakonl.rada.gov.ua/laws/
show/606-14> (21. listopadu 2013).

Luesinonuu xodexc 2003 (BepxoBna Pama VYkpaium). Ogiyiunui caiim
Bepxoenoi: Paou Vkpainu. <http://zakon2.rada.gov.ua/laws/show/435-15/
page5> (21. listopadu 2013).

Posnopsooicenns npo cxeanenns Konyenyii cnpusnms opeanamu 6UKOHA840I
61a0U  pOo36UMKY 2pomadsiHcvkozo cycnineemea 2007 (Kabiner MiHicTpiB
Vkpainn). Ogiyitinuii gicnux Yipainu, 89, 89.

Odkaz na clanek zakoniku, zakona, Konstituce, atd.

LHusinvruii kooexc, ct. 56, 1. 6 (2003) (Bepxosna Paja Ykpaiun). Ogiyitinui
catim Bepxoenoi Paou Yxpainu. < http://zakon2.rada.gov.ua/laws/show/435-
15/page5> (21. listopadu 2013).
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Become a Contributor for the Journal
EUROPEAN POLITICAL AND LAW DISCOURSE

The Journal is issued 6 times per year.
Requirements to manuscripts

Page Limit is 10 — 30 pages.
The language of articles is Czech, Ukrainian, English, French and
German.

For an article in any language, the following is required in English:
an abstract (700-800 characters), a title of the article and complete data
of an author — full first and last name, academic title, academic degree,
position, and place of employment.

Footnotes are allowed, no endnotes.

Bibliography after the article is optional.
Bibliography should be arranged in accordance with the agreements
of the American Psychological Association (APA).

[Nlustrations to articles (graphics and images) should be submitted in
the TIFF or JPEG format (each image in a separate file). While prepar-
ing illustrations authors should take into account that colour printing is
not available in the Journal.

The editorial board do not register and do not review for publication
manuscripts that do not comply with the aforementioned requirements.

Address for service:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Web: http://eppd13.cz

Mailing Address:
Sternovska 735, Ujezd u Brna, 664 53,
okres: Brno, kraj: Jihomoravsky
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Samples of bibliography formatting in accordance with
the APA (American Psychological Association) Agreements
in comparison to State Standard of Russia and Ukraine
7.1:2006:

1. For reference to a book as a whole:

Abuyk, B. A., Emenbsnos, JI. A., Marseituyk, ®@. A., Cy3nans, B. I.
(1972). Bseoenue ¢ meopuio svipabomxu peweruti. Mockpa: Boenusnar.

For reference to page 173:

Abuyk, B. A., EMenssHoB, JI. A., Marseituyk, @. A., Cy3nans, B. I
(1972). Bseoenue 6 meopuio svipabomru peurenuti. Mocksa: Boenusnar,
173.

[Reference according to the State Standard: AGuyx B. A. Bsene-
HHUE B TEOpHUIo BeIpaboTku pemienuit / B. A. Abuyk, JI. A. EMenbsHoB,
®. A. Marseliuyk, u ap. — M. : Boennsnar, 1972. — 342 c.]

2. For reference to a book as a whole:

Anmong, I'., [Taysmn [Ix., Ctpom K, lanton P. (2002). Cpasnumens-
Has noaumonoeus cecoonsi. Mocksa: Acniekt [Ipecc.

For reference to pages 13-15:

Anmong, I, ITaysnn Ix., Ctpom K, Hanron P. (2002). Cpasnumens-
Has noaumonozus ce2oons. Mocksa: Acniekt IIpecc, 13—15.

[Reference according to the State Standard: Anvonp I. CpaBHUTETEHAS
nonutosiorus ceromus / I. Anmmona, Jx. [aysmn, K. Ctpom u nip.; cokp.
nep. c aun. A. C. bornanosckoro, JI. A. ['ankunoif; mog pen. M. B. Wnbu-
Ha, A. F0. MensBums. — M. : Acnekr IIpecc, 2002. — 537 c.]

3. I'apOy3zoB, B.H., [Tonouu, A.II. (2002). I'ybepnarop mirara: cra-
tyc 1 momHoMouust CIIIA. Kanaoa: DxkoHomuxa, norumuka, Kyiwmypd,
7, 55-70. [Reference according to the State Standard: I'apOy3os B. H.
['y6epuarop mrara: craryc u nomaomouns / B. H. 'apOy3os, A. I1. ITo-
nosu4 // CIIIA. Kanana : DxoHOMEKa, MMONUTHKA, KylTbTypa. — 2002, —
Ne7. - C. 55-70.]

4. Manxeiim, K. (1994). /luacnosz nawezo spemenu. Mocka: FOpucr.
[Reference according to the State Standard: Manxeiim K. Juarno3 Ha-
IIero BpeMeHu: 1iep. ¢ HeM. u anr. / K. Manxeiim. — M. : FOpucr, 1994. —
700 c.]

5. Nigro, F., Nigro, L. (1970). Modern Public Administration. New
York: Harper and Row. [Reference according to the State Standard: Ni-
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gro F. Modern Public Administration / F. Nigro, L. Nigro. — New York :
Harper and Row, 1970.]

6. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global
Governance. Critical Concepts in Political Science, 1, (p. 405). London,
New York. [Reference according to the State Standard: Rosenau J. N.
Governance / J. N. Rosenau // Global Governance. Critical Concepts in
Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. —
Vol. 1. - P. 405.]

7. For referring to materials of websites, a reference includes name
of the author, the title of webpage, the title of website (in italics), the ad-
dress of website (URL) given in symbols < >, and possibly the date of
last visit to website in parentheses:

Monteckbe 1. M36panusie npoussenenus. O qyxe 3aKOHOB. Jiek-
mpouuas oubnuomexa bookZ.ru. <http://bookz.ru/authors/montesk e-
6arl_-lui/montes01/1-montesO1.html> (2013, November, 21)

8. References to legislative acts and legal documents:

Treaties

International Covenant on Civil and Political Rights (adopted 16 De-
cember 1966, entered into force 23 March 1976) 999 UNTS 171 (IC-
CPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/
volume-999-1-14668-English.pdf> (2013, November, 21)

MedtcOyHapoOonbvlll nakm o epadcOanCKux u NOIUMUYECKUX npasax
(mpunsar 16 nekabps 1966 roga, Bctynun B cuiny 23 mapta 1976 rona)
999 Coopuuk goroopos OOH (MIII'TII). <http://www.un.org/ru/doc-
uments/decl_conv/conventions/pactpol.shtml> (2013, November, 21)

For reference to an article in a Convention:

International Covenant on Civil and Political Rights (adopted 16 De-
cember 1966, entered into force 23 March 1976) 999 UNTS 171 (IC-
CPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20
999/volume-999-1-14668-English.pdf> (2013, Host6ps, 21)

Pesomrorist 2061 (yxBanena 25 mumas 2012 poky) Pb OOH. <http://
zakon4.rada.gov.ua/laws/show/995 k87> (2013, November, 21)

Bilateral Treaties:

Yeooa mioie Kabinemom Minicmpis Yipainu ma Ypsoom Pociticokoi
Dedepayii npo cnispodOIiMHUYME0 6 2aiy3i asiayitiioco NOULYKY i pamy-
sanns (Yromy 3arBepmkeHo [TocranoBoro KM Ne 1094 Big 28.11.2012)
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(mpwuiinsiTa 28 nmucronana 2012 poky, Habpayia YHHHOCTI i Ykpainu 18
motoro 2013 poxky). Ogiyitinuti éichux Ykpainu, 29, 130.

Agreement Concerning the Sojourn of Refugees within the Meaning
of the Convention Relating to the Status of Refugees (Geneva Conven-
tion of 28 July 1951 and Protocol Relating to the Status of Refugees of
31 January 1967) (France — Austria) (adopted 21 October 1974, entered
into force 24 July 1975) 985 UNTS 303.

ILO Recommendations:

MOT Pexomenpanus Ne 195 (O pa3BuTUHM JIOACKUX PECYpCOB: 00-
pa3zoBaHue, MOATOTOBKA KaJIpOB M HeMpephiBHOE 00ydeHue) (92 ceccust
I'enepanshoit koHbepermu MOT, 17 urons 2004 roma). Odghiyivinuii
caum Bepxoenoi Paou Vkpainu. <http://zakon4.rada.gov.ua/laws/
show/993 532> (2013, November, 21).

UN Documents

Jlexnapanuss O TMPEIOCTaBICHHH HE3aBUCHMOCTH KOJOHUATHHBIM
ctpanam u HaponaMm, ['A OOH Pe3omronius 1514 (XV) (14 nexabps 1960
rosa)

UNGARes51/210 (17 December 1996) UN Doc A/RES/51/210.
<http://www.un.org/documents/ga/res/51/a51r210.htm> (2013,
November, 21)

Judicial Documents

ICJ Documents

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Ni-
caragua intervening) (Application for Intervention) [1990] ICJ Rep 92
<http://www.icj-cij.org/docket/index.php?sum=390&code=sh&p1=3&
p2=3&case=75&k=0e&p3=5> (2013, July, 21).

Legal Consequences of the Construction of a Wall (Advisory Opin-
ion) 2004 <http://www.icj-cij.org/iciwww/idocket/imwp/imwpframe.
htm> (2013, July, 21).

Case Concerning the Vienna Convention on Consular Relations (Ger-
many v USA) (Request for the Indication of Provisional Measures: Or-
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