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Oleksandr Merezhko
NATURAL PRIVATE LAW

The article presents the comprehensive analysis on the issues of historical
roots, core meaning, and constitutive elements of natural private law. The
underlying principles of natural private law development are studied and
illustrated. The interrelationship of modern international law and private
law, civil law is covered in the article. Particular attention is paid to the
different approaches and interpretations (in particular, social-biological and
teleological) of both natural and private law definition. Overall, the keynote
of the article is explanation and reasoning of dialectic substance of natural
private law.

History knows numerous examples of situations where representa-
tives of various peoples, cultures and civilizations, without knowing
each other’s languages and without having the least idea of each other’s
legal system, nonetheless concluded various types of transactions, spe-
cifically transactions for purchase and sale of goods.

These facts, in and of themselves, represent an amazing and truly in-
teresting phenomenon from the point of view of law since one finds the
substance and the nature of law as a universal phenomenon of social
reality in them.

Let us imagine a simple situation: a citizen of some European country,
while living on an island, uses sign language to conclude a sales contract
with a member of the native population.

Here, we are immediately faced with a number of questions: 1. How
could this transaction ever take place if the counterparts were not aware
of each other’s laws? 2. What legal norms govern this deal? 3. What
guarantees are there that the terms of this deal will be observed?

However, the very fact that this transaction was actually concluded
is an unqualified testament to the existence of some sort of self-evident
principles or laws that have such common and universal characteristics
that they could be termed peculiar to the very depths of man’s nature.
Further, this law is obviously not positivist because it does not stem from
the will of the state and is not clothed in the mantle of its authority.

We are definitely talking about natural law which is so deeply rooted
in man’s nature and the subconscious that it may even be considered
instinctive.

When concluding the given transaction, counterparts are uncon-
sciously guided by the following principles: 1) first of all, they see each
other as subjects of some sort of universal law, the existence of which
is understood by them more on an intuitive rather than rational level;

a
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2) they recognize property rights for the objects that they own; 3) they
realize that fairness demands that the transfer of these objects is carried
out not through violence, but through mutual acquiescence, i.e. through
an agreement; 4) the actors promise to abide by this agreement in good
faith; 5) the agreement must be concluded in good faith, i.e. it must not
be the result of force or deception

The agreement is based on the mutual understanding and trust of the
two sides. By concluding the agreement, the two sides consider them-
selves free and equal.

Therefore, the guarantee that the agreement will be observed is the
mutual understanding and trust of the two sides.

In analyzing this case, we inevitably come to the conclusion that the
transaction has a hermeneutic subbasis, since it is only possible when the
two sides possess a mutual understanding that forms the foundation for
the relationships of the two sides. Mutual understanding thus represents
the basis of understanding and correct interpretation. It exists when the
two sides perceive each other as equals, specifically as «one’s other» 1.
Mutual understanding is the foundation of natural law, and this means
that natural law has hermeneutic roots.

This mutual understanding is formed in areas where two sides’ beliefs
about each other intersect. The basis of mutual understanding is the sense
of belonging to humankind. The logical question that follows then is
about the founding principle of natural law.

According to the theory of academician V.I. Vernadsky, the principle
of the unity of all peoples, i.e. the biological unity and equality of all
people is a law of nature.' It is the main principle of natural law, its
Grundnorm. The principle of unity and equality of all people is the start-
ing principle of law and also its endpoint. Obstacles to implementing it
are national laws which must be overcome through international, cosmo-
politan law.

It is a known fact that the school of natural law has become the first
scientific-theoretical school of civil law (the science of private law), and
is most clearly expressed by Roman private law. Later, the concept of
natural private law became embodied in the idea of natural, inalienable
rights of man. As elucidated by the Russian civil law scholar Professor
Spektorsky in his Saratov report (1911): «The system of private law is
the system of Roman law, which already by the time of the classical men
of law had been brought to such perfection that they saw in it the logic of
law in general and even the logic of nature itself. Finally, the philosophy

' See: Vernadsky, V. 1. (1988) Naturalist'’s Philosophical Thoughts. M., 503-512.
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of 17" and especially that of the 18" century put this system onto a ped-
estal of natural, eternal and unchanging rights of man and citizen.»

Another Russian civil law scholar, Prof. V. I. Sinaisky had a similar
view, which also stressed close ties between natural private law and the
fate of the Roman law. According to Sinaisky, «Created by the Antiquity,
this law (i.e. Roman law — A. M.) became a heritage of all new peoples,
came to form the basis of modern civil law. An explanation for this phe-
nomenon may be the fact that Roman law, though unofficially (not so for
Germany), replaced in fact common law for new peoples. For them, it
became the «written natural law», «the theory of civil law»'.

Therefore, natural law, as represented by Roman private (civil) law
was originally: first, natural law (jus naturale); second, common, i.e.,
universal law for European peoples who were creating these peoples’
law continuity (jus commune europe); third, highest expression of legal
logic based on rational principles (ratio scripta).

A historical basis of private law was not the will of the lawmaker; it
was the sacral nature of ancestors’ customs (mores maiorum). «Those
were codes of behavior handed down from father to son in full belief that
they are necessary and required since they were based on godly will and
since ancestors who had observed them, themselves became godly crea-
tures upon dying.»* In other words, private law grew out of ideational,
godly law (jus sacrum), and its further development followed the path of
secularization.

Viewed under this angle, the history of private law and its institutions,
and, first and foremost, of the history of ownership right development,
may be presented as history of relentless desacralization, disintegration
and atomization. Using its logical tools, the positive science of private
law did the same thing with it as science did with the concept of matter,
which was first understood by humans as a unified and live substance,
to be separated later into an infinite multitude of infinitesimally divisible
units. If the school of natural law saw private law as living teleologi-
cal unity, not reduced to a simple sum of the norms making it up, then
positivism created an impression of private law as a lifeless, deadening
system of formal logical schemes and operations.

It is worth noting that the emergence of private law historically pre-
ceded the rise of positive law and public law since it did not ensue from
the will of the state. In essence, natural private law was synchretic by
nature, and it gave rise to other branches of law, including civil and trade

! Sinaisky, V. 1. (2002) Russian Civil Law. M., 45-46.
2 Cesare, S. (2002) Course on Roman Private Law. M., 23.
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law, in addition to the law of peoples. In this respect, modern interna-
tional law borrowed much from civil law, especially in terms of legal
tools, as private and international law are akin in their typological simi-
larity, a similarity which is associated with the decentralized nature of
the mechanism of legal governance, and with the method of coordination
which forms the basis of both legal systems. Therefore it is not an acci-
dent that many founders of the international law were civil law scholars
(for example, Gentili).

What is natural law?

Since law lies at the basis of a living human society, of understand-
ing the nature of natural law, it is necessary to start by splitting human
unions into natural and artificial ones. «What is the difference between
a natural and an artificial union? How does a natural union start? —Rus-
sian historian, V. O. Klyuchevsky asks, and immediately provides a re-
sponse, -— Instinctively, thanks to unconscious drives; this is an acci-
dental union, it is formed without thoughts about the goal, it does not
see its consequences and only realizes what its goal is after it is already
formed. On the contrary, an artificial union begins when it becomes pres-
ent in the consciousness. A natural union’s goal appears before the union
is formed, an artificial union’s goal precedes this formation.»' In other
words, natural unions (for example, family, clan, tribe) are built upon
instincts, unconscious stimuli, artificial unions (private unions and the
state) — upon goals, i.e., conscious drives introduced into coexistence by
humans themselves.

This means that natural law may have two interpretations: first, as
social-biological norms arising out of an instinct lying at the basis of
natural alliances; second, from a teleological viewpoint, i.e. as a sort of
ideal goal (for example, fairness), for which artificial alliance is striving,
and to which the laws of this alliance must conform.

Teleological aspect of private law was also stressed by the outstand-
ing Russian civil law scholar, I. A. Pokrovsky, who believed that law is
a phenomenon of dual nature. «On the one hand, writes Pokrovsky in
his work, Natural and Legal Trends in the History of Civil Law, there is
in it a fact of reality, a power which ... governs public relationships. On
the other hand, law standards are a means to achieving social goals when
striving to achieve a «social ideal». Our attitude toward law conforms
then to this dual nature of law. On the one hand, law is presented to our
consciousness as a phenomenon of the «real world», and we are striving
to understand it in incarnation (dogmatically and historically). On the

' Klyuchevsky, V. O. (1989) Works: Nine Volumes. Volume VI. Special courses. M.,
13.
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other hand, we cannot but assess it from the point of view of the social
goals that it serves...»!

Now, Pokrovsky suggests looking for criteria for evaluating law in
«general views on what is proper», which in turn are determined by the
«general views on the world, man and society», i.e. «a common world
view.?

Let us note in light of its teleological aspect, natural law (in terms of
Max Weber’s philosophy) is the reflection of the value and rational social
action, an example of which would be the actions of people who, despite
possible detriment to themselves, still put their beliefs about obligations,
truth and fairness into practice. It is through this aspect of natural law
that the latter constitutes the will for fairness (will to justice), as German
law philosopher, Gustav Radbruch, would say.

To summarize, let us stress that natural private law is a natural com-
bination of biological instinct (first and foremost, freedom instinct that
academician I. P. Pavlov discussed, as well as group solidarity instinct),
and rational ideal of fairness.

This is the exact combination that we believe constitutes the dialectic
substance of natural private law and the source of its life force.

' Pokrovsky, I. A. (1909) Natural and Law Trends Throughout the History of Civil
Law. St. Petersburg, 38-39.
2 Same, 39-40.
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Kateryna Gaidei

THE PRESENCE OF AN ALLEGED
OFFENDER IN A FORUM STATE:

A PREREQUISITE FOR THE EXERCISE
OF UNIVERSAL JURISDICTION

The article contains the comprehensive analysis on to which extent the
presence of an alleged offender in the territory of a forum state constitutes
a prerequisite for the exercise of universal jurisdiction under current
international law. The difference between universal jurisdiction and its
form in absentia is investigated through the inquiry of respective provisions
of international treaties and customary law along with the corresponding
national practice of different states.

When talking about universal jurisdiction one has to bear in mind
that until this very moment, there is ‘no generally accepted definition of
universal jurisdiction in conventional or customary international law’ in
the words of Judge Van Den Wyngaert!. The lack of precise definition and
scope of the notion may explain the lasting discussion on the matter. In the
most general sense universal jurisdiction can be specified as ‘jurisdiction
to define and prescribe punishment for certain offences recognized by the
community of nations as of universal concern[...], even where none of
the bases of jurisdiction [such as the principle of territoriality, nationality
and the protective principle] is present’. It follows therefrom that the
only connection between the crime and the prosecuting state that may be
required in frames of the concept of universal jurisdiction is the physical
presence of an alleged offender within the jurisdiction of that state’.
In practice, the factor of the presence of a suspect in the territory of a
prosecuting state may drastically change the nature and characteristics
of universal jurisdiction®. Therefore, the issue of whether the exercise
of universal jurisdiction should be subject to the presence of a suspect

1

Case Concerning Arrest Warrant of 11 April 2000 (Democratic Republic of Congo v.
Belgium), Merits, Judgment of 14 February 2002, [2002] ICJ Rep., at 3, Judge ad hoc
Van den Wyngaert, Dissenting Opinion, para. 44.

2 Restatement (Third) of the Law of Foreign Relations of the United States. (1986).
American Law Institute, Vol. 1, 14 May 1986, §1-488, paras. 402, 404.

Final Report on the Exercise of Universal Jurisdiction in Respect of Gross Human
Rights Offences. (2000). Committee on International Human Rights Law and Prac-
tice, London Conference, ILA Report, 2.

Inazumi, M. (2005). Universal Jurisdiction in Modern International Law: Expansion
of National Jurisdiction for Prosecuting Serious Crimes under International Law.
Antwerpen: Intersentia, 27.
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in the territory of a forum state, or it is permissible even in the absence
of a person needed, so called ‘universal jurisdiction in absentia’, has
attracted broad debate among state high officials and international law
scholars. The article is thus aimed at providing a comprehensive analysis
on to which extent the presence of an alleged offender in the territory
of a forum state constitutes a prerequisite for the exercise of universal
jurisdiction under existing international law.

Generally, there is no commonly accepted understanding regarding
the issue of the presence of a suspect in the territory of a state intending
to prosecute such individual. However, exactly this element of the
exercise of universal jurisdiction justifies the existence of two approaches
to universal jurisdiction, which are universal jurisdiction as such and
universal jurisdiction in absentia. Thus, some claim that the traditional
explanation of universal jurisdiction is that some crimes are regarded as
so heinous that every state has a legitimate interest in their repression'.
Others insist that in general and in order to exercise universal jurisdiction
a state has to meet the requirement of the presence of a suspect within
its territory?. However, both approaches imply the absence of any nexus
between the committed crime and a prosecuting state. The latter is
sometimes called ‘ordinary’3, or ‘conditional’®, or ‘custodial’ universal
jurisdiction. The former is known as ‘pure universal concern jurisdiction’,
or ‘true’®, or ‘pure’’, or ‘absolute’® universal jurisdiction, or universal
jurisdiction in absentia (the term is used though without indication of a
definition in the ICJ Arrest Warrant Case), or «full» universal jurisdiction.

' Case Concerning Arrest Warrant of 11 April 2000 (Democratic Republic of Congo
v. Belgium), Merits, Judgment of 14 February 2002, [2002] ICJ Rep., at 3, Judges
Higgins, Kooijmans and Buergenthal, Joint Separate Opinion, paras. 41, 54.

2 Cassese, A. (2003). Is the Bell Tolling for Universality? A Plea for a Sensible Notion
of Universal Jurisdiction. Journal of International Criminal Justice, Vol. 1, No. 3,
592.

3 Inazumi, M. (2005). Universal Jurisdiction in Modern International Law: Expansion
of National Jurisdiction for Prosecuting Serious Crimes under International Law.
Antwerpen: Intersentia, 101.

* Chadwick, M. (2009). Modern Developments in Universal Jurisdiction: Addressing

Impunity in Tibet and Beyond. International Criminal Law Review, Vol. 9, 366.

Universal Jurisdiction: The Duty of States to Enact and Enforce Legislation. Amnesty In-

ternational. <http://www.amnesty.org/en/library/asset/IOR53/017/2001/en/3c6e7c7b-

d8ef-11dd-ad8c-f3d4445c118e/ior530172001en.html> (2014, March 15).

¢ Yee, S. (2011). Universal Jurisdiction: Concept, Logic, and Reality. Chinese Journal
of International Law, Vol. 10, 508.

7 O’Keefe, R. (2004). Universal Jurisdiction: Clarifying the Basic Concept. Journal of

International Criminal Justice, Vol. 2, Issue 3, 755.

Chadwick, M. (2009). Modern Developments in Universal Jurisdiction: Addressing

Impunity in Tibet and Beyond. International Criminal Law Review, Vol. 9, 366.
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The reason why some scholars can regard universal jurisdiction in
absentia as a purified form of universal jurisdiction is that it also can
be considered as a kind of actio popularis’. Universal jurisdiction in
absentia allows all the states constituting the international community
and interested in ending impunity for gross violations of human rights
to prosecute and punish alleged perpetrators, notwithstanding the total
lack of any nexus between them and the crime. It thus allows acting in
the interest of the whole international community, what makes universal
jurisdiction in absentia an action for the good of the international
society. Judges Higgins, Kooijmans and Buergenthal, for instance, in
the aforementioned Arrest Warrant Case in their Joint Separate Opinion
seemed to regard universal jurisdiction in absentia as the original form
of universal jurisdiction by reference to the Lotus principle (which
is however disputable) and denying the presence of the suspect as its
prerequisite.

Therefore, universal jurisdiction in absentia is quite widely understood
as a form of jurisdiction whose lawfulness is to be considered in its own
right and thus as distinct from universal jurisdiction per se. However,
the question may arise, as on what grounds it is possible to distinguish
so called ordinary universal jurisdiction and universal jurisdiction in
absentia. Some may claim that the difference between them is simply
temporal, precisely at which stage the presence of a suspect must be
obtained?. Others may find the underlying difference in the fact that
ordinary universal jurisdiction is recognized only for a state in which a
suspect is present, and universal jurisdiction in absentia is attributable
to virtually any state in the world since it requires no nexus between the
crime and the state claiming jurisdiction. Moreover, some scholars may
even argue that the distinction between the two is meaningless, since
a state which initially only has universal jurisdiction in absentia, may
eventually obtain ordinary universal jurisdiction by obtaining the custody
of a suspect who is located abroad as the result of its arrest warrant or
extradition request. Finally, for some the major difference is that the
two have different rationales and status under treaty and customary
international law, i.e. different legal status and the realm of their
acceptance among states. The last point is worth more comprehensive
studying.

' Inazumi, M. (2005). Universal Jurisdiction in Modern International Law: Expansion
of National Jurisdiction for Prosecuting Serious Crimes under International Law.
Antwerpen: Intersentia, 102.

2 Ibid.

11
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As to the incorporation in conventional international law ordinary
universal jurisdiction, based on the requirement of the presence of a
suspect in a prosecuting state, has much firmer position. If interpret the
principle aut dedere aut judicare as implying applicability of universal
jurisdiction, then most of contemporary relevant treaties and conventions
prescribes application of universal jurisdiction (e.g. Arts. 49, 50, 129,
146 and 85(1) of 1949 Geneva Conventions and Additional Protocol I
respectively; Art. 7 of the UN Convention against Torture). Moreover,
the exercise of universal jurisdiction comprises not merely a right but
rather more — an obligation upon states where a suspect is present and
provide such states with discretion in deciding whether to extradite a
person or exercise jurisdiction itself. In contrast, universal jurisdiction
in absentia is not explicitly prescribed by any existing international
convention (the major exceptions may be found only in 1949 Geneva
Conventions). Moreover, Judge Guillaume in the same Arrest Warrant
Case in his Separate Opinion proclaimed that ‘[u]niversal jusrisdiction
in absentia is unknown to international conventional law’'.

Therefore, universal jurisdiction in absentia is of the exclusive
character, since its exercise is not a direct consequence of the expansion
of national jurisdiction under conventional international law. Though,
such jurisdiction was recognized, for instance, by the U.S. courts in
the Demjanjuk Case and by the German Federal Supreme Court in
the Sokolovic Case, universal jurisdiction in absentia is not widely
recognized by states and, thus firmly supported in neither conventional
nor customary international law. The only factor, which promotes its
exercise, is the recognition of the interest of the international community.
So in most of their domestic laws and practices states are reluctant to
expand their jurisdiction beyond that which they are obliged to do under
specific treaties or conventions and consequently to enact the relevant
legislation.

On the other hand, contemporary conventional international law
contains wordings that conventions do ‘not exclude any criminal
jurisdiction exercised in accordance with internal law’ (Art. 4(3) of the
UN Convention against Torture). This means that the lack of evidence
of universal jurisdiction in absentia in conventional international law
does not lead to the conclusion about the prohibition of such jurisdiction
under international law either.

' Case Concerning Arrest Warrant of 11 April 2000 (Democratic Republic of Congo
v. Belgium), Merits, Judgment of 14 February 2002, [2002] ICJ Rep., at 3, President
Guillaume, Separate Opinion, para. 9.

12
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Concerning its position in customary international law, both support
and opposition of universal jurisdiction in absentia can be found. In
favour of the former A. Cassese, for instance, points out two rationales
for universal jurisdiction in absentia: the first is the extreme extent of
gravity and magnitude of the crime; and the second is compliance with
the principle of sovereign equality of states and non-interference in the
internal affairs of the state where the crime has been prepared!. However,
what remains questionable is state acceptance and opinio juris on these
rationales. Except for the support, there are also strong arguments as to the
opposition of universal jurisdiction in absentia. The law and practice of
states prove the tendency to limit universal jurisdiction to cases in which
a suspect is present on their territory, e.g. Canada, France, Switzerland
and Denmark. Moreover, for the states allowing universal jurisdiction
in absentia, its actual exercise may provoke some opposition from the
states involved in the case (this is exactly what happened to Belgium
after the aforementioned Arrest Warrant Case, when Belgium amended
its domestic law towards abolishing universal jurisdiction in absentia). In
the stream of this argumentation, A. Cassese also criticizes the approach
of understanding universal jurisdiction as tantamount to universal
jurisdiction in absentia. He claims that ‘it would be contrary to the logic
of current state relations to authorize any state of the world to institute
criminal proceedings (commence investigations, collect evidence, and
lay out charges) against any foreigner or foreign state official allegedly
culpable of serious international crimes.’?>. Furthermore, the possible
arbitrariness in determination of a forum state may also cause concerns
of rights’ protection of a suspect. In contrast to the ordinary universal
jurisdiction, in case of exercising universal jurisdiction in absentia
suspects cannot foresee which state will claim jurisdiction. Therefore,
they will neither be able to know which state will issue an arrest warrant
in the future, and thereby to which state they may be extradited, nor under
which national law they will be prosecuted, what kind of punishment
may be imposed, and in which state they will have to serve sentence.

National practice on the matter of inclusion a condition of the
presence of a suspect on the exercise of universal jurisdiction also differs
from state to state. Overall, it is possible to evidence ‘renaissance’ of
universal jurisdiction during recent years in domestic criminal legislation

' Cassese, A. (2001). International Law. Oxford: Oxford University Press, 292.

2 Cassese, A. (2003). Is the Bell Tolling for Universality? A Plea for a Sensible
Notion of Universal Jurisdiction. Journal of International Criminal Justice, Vol. 1,
No. 3, 592.

13
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of different states'. After the Rome Statute’s adoption and because of
its consequent ratification and implementation numerous states have
amended their domestic criminal legislation concerning prosecution of
the core crimes including provisions on universal jurisdiction. At the
current stage, approximately more than a half of the total number of
existing states has incorporated certain provisions prescribing universal
jurisdiction in their national criminal legislation. Most of them spread
the scope of the universality principle over the grave breaches of the four
Geneva Conventions and the crime of torture only?.

As to the requirement of the presence of a suspect for the exercise
of universal jurisdiction, belonging to the group of states allowing
application of universal jurisdiction without establishing strict
prerequisites concerning the presence of a suspect in the territory of the
corresponding state, are — among others — Germany, Greece, Finland,
Luxembourg, the UK. The domestic criminal legislation of Germany can
be used as an illustration in this regard.

German criminal legislation, in particular the Code of Crimes against
International Law (29 June 2002), Section 153f allows for universal
jurisdiction, with various conditions. This normative act establishes
universal jurisdiction over genocide, crimes against humanity, and war
crimes. Before the adoption of the aforementioned Code, exercise of
extraterritorial jurisdiction in Germany was limited to the requirement
of the presence of a suspect or his/her permanent residence in Germany.
However, according to the provisions of the aforementioned Code, the
latter requirement was annulled. Nevertheless, the public prosecutor has
discretion to decide whether to initiate criminal trial or not if a suspect
is not present in the territory of Germany and there are reasonable
concerns as to the possibility of acquiring of custody of such person,
according to para. 1, Section 153f of the German Code of Crimes against
International Law.

The second group of states, which does not allow commencement
of domestic criminal proceedings based on unconditional universal
jurisdiction (thus requiring the presence of a suspect in the territory
before the start of criminal proceedings) comprises the following states:
Canada, France, Austria, Italy, the Netherlands, Portugal, etc. Therefore,
as an example, Dutch legislation can be analysed.

' Lowe, V., Staker, C. (2010). Jurisdiction. In Evans, M.D. (ed.), International Law
(Chapter 11). Oxford: Oxford University Press, 327.

2 Beigbeder, Y. (2005). International Justice against Impunity: Progress and New
Challenges. Leiden, the Netherlands: Martinus Nijhoff Publishers, 52.

14
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Previously application of universal jurisdiction in absentia was
allowed under the Dutch legislation (Wartime Offences Act (Wet
Oorlogsstrafrecht) (1952), Art. 3(1) and (3)), however, recently it
was amended by the corresponding requirement of the presence of a
suspect (International Crimes Act, adopted 19 June 2003, entered into
force 1 October 2003). Under the current criminal domestic legislation
of the Netherlands, the presence of a suspect in Dutch territory is a
pre-condition for exercising most of the prosecutions based on the
universality principle. Moreover, this condition is applicable to the very
first stage of commencement of investigation. Thus, this is the example
of the traditionally Western European restrictive perception on universal
jurisdiction.

However, the most peculiar and interesting examples of states having
prescribed and actually invoked universal jurisdiction several times are
Belgium and Spain. In Belgium, the national criminal law of which
used to be considered as one of the most far-reaching concerning the
incorporation of provisions on universal jurisdiction, it has nevertheless
been subject to changes provoked by certain political circumstances'. On
16 June 1993, the Parliament of Belgium adopted the Law in accordance
with the relevant clauses of the four 1949 Geneva Conventions and
Additional Protocol I, prescribing possibility of prosecution over
individuals alleged in committing international crimes irrespectively of
place where it happened. On the basis of these provisions, in 2001 and
2002 several complaints were brought before the Belgian courts against
the high officials of certain states, such as the Israeli Prime Minister
Ariel Sharon, the Ivory Coast President Laurent Gbagbo, his predecessor
Robert Guei and his Minister of Interior, the President of Iraq Saddam
Hussein, the President of Cuba Fidel Castro, the Palestinian leader Yasser
Arafat, the President of Iran Ali Akbar Hashemi Rafsanjani, and against
the former Presidents of Chad, Mauritania and Chile. The respective
cases were suspended on the ground of invocation of immunities of the
persons concerned. Nevertheless, in response to such measures taken by
Belgian courts, Isracl made a note of protest addressed to Belgium and
withdrew its Ambassador from the latter. Noteworthy, such a note of
protest can be regarded as evidence of state practice against universal
jurisdiction. Nonetheless, the turning point which led to the amendment
of the corresponding Belgian criminal law was the submission of case
against high officials of the US, including the former President George

' Reydams, L. (2003). Universal Jurisdiction. International and Municipal Legal Per-
spectives. Oxford etc.: Oxford University Press, 179.
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W. Bush, Defense Secretary Donald Henry Rumsfeld, State Secretary
Colin Powell, General Tommy Franks and the British Prime Minister
Tony Blair. In response to this event the US Defense Secretary and
simultaneously one of the alleged perpetrators, Mr Rumsfeld warned
the Belgian Government that the headquarters of the NATO could be
withdrawn from Brussels. As a result, in April 2003, the corresponding
amendments were taken, and the right to initiate proceedings based
on universal jurisdiction was left to the public prosecutor exclusively.
While Israel was satisfied with the made amendments, the US demanded
further essential changes of the Law on the universality principle. The US
refused the further financing of the NATO headquarters in Brussels and
made a promise not to allow the US state officials to come to Belgium
until the necessary amendments of Belgian domestic criminal law would
be taken. As a result, the Belgian legislation on the universality principle
was restricted by the requirement of the presence of a suspect in the
territory of Belgium in the same year of 2003, not only following the
demanding requests made by the US' but also after the judgment in the
‘unfortunate’ Arrest Warrant Case against Belgium.

Similarly to Belgium, Spanish national criminal law initially allowed
application of universal jurisdiction even in case of the absence of
a suspect in the territory of Spain (Art. 23.4 of the Organic Law on
Judiciary Power (336), promulgated on July 1, 1985). There were also
several complaints against Fidel Castro, other Cuban leaders, political
leaders of Guatemala brought before the Spanish courts as well as several
arrest warrants against several Argentinean officers issued by the Spanish
Judge Baltasar Garzon®. However, recently in 2009, the requirement of
the presence of a suspect in Spanish territory amended the corresponding
normative act of Spain; therefore, nowadays the exercise of universal
jurisdiction in absentia in Spain is also not possible.

In conclusion, despite the lack of extensive conventional incorporation
and support among states application of even the most innovative and
disputed form of jurisdiction, such as universal jurisdiction in absentia,
is not prohibited under international law unless it clashes with its
other rules or principles. As the logic flows if universal jurisdiction is
permissible, then its exercise in absentia is permissible too, though which
question remains without an answer is whether the latter is desirable.
Notwithstanding some former state practice, the future application of
the «full» universal jurisdiction remains highly doubtful, especially

' Beigbeder, Y. (2005). International Justice against Impunity: Progress and New
Challenges. Leiden, the Netherlands: Martinus Nijhoff Publishers, 54.
2 Ibid, 55.
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considering the possibility of trials in absentia because of the use of
«full» universal jurisdiction. The legal frameworks and jurisprudence of
existing international and internationalized criminal courts and tribunals
indicate prohibition and avoidance of international criminal trials in
absentia. Moreover, in principle, in frames of international criminal
proceedings, trials in absentia are not accepted (ICCPR, Art. 14(3);
ICTY Statute, Art. 21(4)(d); ICTR Statute, Art. 20(4)(d); ICC Statute,
Arts. 63, 67(1)(d)).

Thus, the issue on whether the presence of a suspect in the territory of
a forum state is strictly required for the exercise of universal jurisdiction
under existing international law will remain unresolved and unsure
until either a corresponding case comes to an international tribunal, or
an international treaty, or a recognized series of guidelines is accepted'.
Now a prerequisite of the presence of an alleged offender for initiating
criminal investigations based on universal jurisdiction remains highly
welcomed and favourable for guaranteeing legitimacy of further court
trial and safeguarding friendly relations between states concerned?.
What is clear at the moment is that universal jurisdiction, including its
form in absentia, is envisaged to serve the interests of the international
community as a whole by replacing impunity with accountability, thus
being an extremely important tool of fostering progressive development
of international law towards human rights and justice. This demonstrates
the urgent need in further development and improvement of international
law and national legislation provisions on universal jurisdiction exercise,
including the requirement of the presence of a suspect in the territory of
a forum state.
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Omutpuia NpeyaHbiit

NCTOPUA ®POPMUPOBAHUA
NHCTUTYTA BPEMEHHOI'O BBO3A
B MEXKAYHAPOAHOM ITPABE

The present article provides the analyses of the main stages of creation of
the international legal regulations on temporary admission. The aims and
objectives solved during that process are also reviewed. The characteristics
of the key standards of proper customs procedures are given. Some last
conventions considerably simplified application of corresponding procedures
national custom administrations, and extended a range of countries, which
apply them, as a necessity of tacking fell off to the large number of interna-
tional agreements.

NHCTUTYT BpEMEHHOTO BBO3a TOBapOB W TPAHCIOPTHBIX CPENICTB
SBJISIETCSI OJJHUM W3 BaXXHEHIIMX AJIEMEHTOB OOCCIECUYCHHS PA3BUTHUS
MEXIYHAPOIHBIX YKOHOMUYECKHX, KYIbTYPHBIX U HAyUHBIX CBS3EH, Ty-
pu3Ma u crioprta. Ero npuMeHeHne mo3BoiseT peann3oBarh CBOOOIY Te-
pemMernieHuss GU3NUECKUX JIUI, MEKIYHAPOIHYIO TOPTOBIIO YCIyTaMH,
KYJBTYPHBII U Hay4HbI 0OMeH 0e3 MPUMEHEHHs] OTpaHUYEHUN B BHUJIE
Mep Tapu@HOTro 1 HeTapu()HOTO PETYIUPOBAHUS K TOBapaM IepeMerac-
MBIX B paMKax MOJOOHBIX MporeccoB. C y4eToM TOro, 4TO KOHKPETHBIE
MPABOOTHOIIEHHUS, BOSHUKAIOIIME B paMKax JTAaHHOTO MHCTUTYTa, pea-
JU3YIOTCS HA TEPPUTOPUU HECKOJIBKHUX CTPaH (CTPaHbl BHIBO3a, CTPAHBI
BPEMEHHOTO BBO3a, CTpaHBI pedkcrnopra), 3G(HEeKTUBHOE MPUMEHEHHE
COOTBETCTBYIOIUX TAMOKEHHBIX MPOLEAYP HEBO3MOXKHO 0€3 HaIuuus
COOTBETCTBYIOIIUX MEXyHAPOIHO-TTPABOBBIX CTAHIAPTOB.

Bormpocsr MmexayHapoIHO-TIPaBOBBIX CTAHIAPTOB TAMOKEHHBIX TIPO-
1eayp ObLIH MPEAMETOM MCCIIETOBAHUN Psiia YUYEHBIX-TIPABOBE/IOB, Ta-
kux, kak C.B. Kuanos, A.H. Ko3sipun, b.A. Kopmuu, 1.M. Kynumep,
B.B. UennoB u apyrux. OJIHaKo, Ha HAIl B3IVISIJ, BAXKHBIM SIBJISIETCS HE
TOJIBKO aHAJIU3 CTPYKTYpPhl CAMUX MEXIYyHAPOIHO-TIPABOBBIX CTaHJAp-
TOB, HO ¥ IMHAMUKHU UX Pa3BUTHsI, TIOCKOIBKY 3TO MO3BOJISET OXapaKTe-
pHU30BaTh TE LN U 33Ja4l, KOTOPbIE PELIaJUCh B MPOLIECCE CO3/IaHUs
JIaHHBIX CTAHJAAPTOB.

dopMUpOBaHUE MEXKITYHAPOJHO-TIPABOBBIX HOPM, PETYITHPYIOIIUX
BOIIPOCHl BPEMEHHOTO BBO3a, HAYAJIOCh B CaMbIX PAHHUX MHOTOCTO-
POHHHMX COINIAIIEHUSIX IO BOIIPOCAM TaMOKEHHBIX Ipouenyp B 20-e IT.
XX cronerusi. B atom Bpems non srujoi Jlurun Hamuii mognuceiBaroT-
cd JIBA MHOTOCTOPOHHUX corameHust — bapcenonckas KonBeHuus u
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cTatyT o cBoOoze Tpan3ura 1921 r. u MexayHapoaHas KOHBEHIHS 00
YIPOIICHUN TaMOKEHHBIX (hopmanbHOCTEH (XKenesa, 1923 1n).

Nmenno B Konsennuu 1923 1. BepBble ObLIM yCTAHOBIEHBI MHOTO-
CTOpPOHHUE MPaBuIIa, KacaroI1ecsi BpEMEHHOTO BBO3a TOBApPOB, KOTOPHIE
cozepkanuch B CT.CT. 10 u 16 u nmpunoxxennu K ctT. 16 nanHoit Konsen-
nun'. B wactHocTH, ct. 10 KonBenu 1923 1. mpemxycmarpusania, 4to
00pa3bl, UMIIOPTHPYEMbIE MPOU3BOAUTEISIMA WM MPOAABLAMHU HETIO-
CPEeACTBEHHO, 100 Yepe3 TOPrOBBIX MPECTABUTENEH, TOKHBI BpEMEH-
HO JIOIYCKAaThCsl HAa TEPPUTOPHUIO CTPaH-YHUACTHUI] C OCBOOOXKIEHUEM OT
yIUIaThl TaMOXEHHbIX Iarexeil. [Ipm aToM B kauecTBe obOecriedeHUs
00paTHOro BbIBO3a MOIJIM NPHUMEHATHCS BHECEHHUE AENO3UTa B CyMMeE
MMIIOPTHOM TaMOXEHHOW TIIOIUIMHBI WU TPEJOCTABICHUE TapaHTUH
iarexa. [Ipegycmarpusanoch, Takke, IpUMEHEHNnEe YHU(DUIIUPOBAHHO-
ro JOKyMeHTa — M 1eHTHDUKAIIMOHHOM KapThl IS JIML TIepeMEeIatonX
M0ZI00HBIE TOBAPHI.

Takum o6pazom, Korsernnus 1923 1. 3a5105kui1a 0CHOBHBIC TIOAXOIBI K
YPEryIUPOBaHUIO BOIPOCOB BPEMEHHOIO BBO3a, KOTOPHIMHU CTajIl YHH-
(buKanys TaMOXKEHHBIX IMPOLENYyp M JOKYMEHTOB, a TaK )K€ IIHPOKOe
MEXIyHapOIHOE COTPYIHUYECTBO.

Onnako, nepuozoM (OpMHPOBAHUSI COBPEMEHHBIX MPAaBUJI BPEMEH-
Horo BBo3a ctanu 50-e rr. XX B., a OCHOBHAs PoOJb B JJAHHOM IIpOLIEC-
ce MPHUHAUIEKUT TPEM MexayHapoaHbiM uHctuTynusm: OOH B nnne
psiza CBOMX CHelMaan3upoBaHHbIX areHTCTB, Cexkperapuar [ATT 1947,
u coznanHbiil B 1953 1. CoBet TamokeHHOTO coTpynHuyectBa (Heine —
BceMupHas TaMO)KeHHast OpraHu3aus).

KitoueBbiM ke (akToOpoM CTalo CyIIECTBEHHOE yBEJIMYEHUE O00b-
€MOB MexIyHaponHou ToproBnu noxa BiausgHueM [ATT 1947. OGmue
MIPUHIUIBI THOEpaIn3alii BHEITHETOPTOBOTO PEKUMa, 3aI0KEHHBIC B
3TO COIVIAllIEHUE, BHIHYIUIN CTPAHbI-YYaCTHUIIBI UCKATh JOTIOJIHUTENb-
HbIE CPEACTBA COACHCTBUS Pa3BUTHIO SKOHOMHYECKHUX CBsized. OaHUM
U3 3THUX IIyTE€W, SIBUBLIMMCS IPSIMBIM NPOJODKCHUEM MJIEH, 3aJI0KCH-
HBIX B TAMOKCHHBIE KOHBeHIINN 1920-X IT., CTaJI0 CO31aHNEe MEXAHU3MOB
BPEMEHHOI'O BBO3a TOBapOB C PEKJIAMHBIMU IEJIMU. JTO ObUIO peau-
30BaHO B Mex1yHapOIHON KOHBEHIMH 110 COACHCTBHIO UMIIOPTY KOM-
MepuecKuX 00pa3IoB M PEKIAMHBIX MaTepPHAIIOB OT 7 HOsIOpst 1952 1., B
npeaMOyiie KOTOPOH JEKIAPUPOBATIOCH, UTO «yCTAHOBJICHHE YHUDUIIH-
POBaHHBIX IPABUJI UMIIOPTa 0OPA3I0B TOBAPOB BCEX BUIOB (IPUPOAHBIX

! International Convention relating to the Simplification of Customs Formalities, and
Protocol of Signature (Geneva, 3 November 1923). Australian Treaty Series. No. 14.
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WJIM TIPOMBIIIUICHHBIX M3/ ) IN0O peKIIaMHBIX MaTepHUaioB OyIeT CO-
JICICTBOBATh PACIIMPCHUIO MEXKTyHAPOTHON TOPTOBIMY .

Opnnaxo >¢dexruBHON peanuzanuu Konsennuu 1952 1. mpensarcTBo-
Bajia HEOOXOJMMOCTh BHECEHHS JICTIO3UTOB MPU BPEMEHHOM BBO3€ TOBa-
POB, UTO YBEJIMYMIIO (PMHAHCOBBIC U3/IEPXKKHU. Perenne 3Toil mpodiaembl
OBLIO TIPENJIOKEHO B pamMKax TaMO)KeHHOW KOHBEHIIMM O KapHEeTax st
KOMMep4ecKux 00pa3ioB, noAnucanHoi B bproccene 1 mapra 1956 r. non
srumoii CoBera TamokeHHOTO cotpyanuuectBa (CTC)? U xoTs naHHas
KoHBeHIIMS HE MMaja IUPOKOro NPU3HAHUA, OHA IIPUMEYaTeNIbHA TEM,
4TO B €€ paMKaxX ObUI BIEPBBIC MPEUIOKEH MEXaHU3M TrapaHTUPOBAHUS
YIUIaThl TAMOKEHHBIX II1aTeXel, 0a3upyIoLuiics Ha YHUPUIIMPOBAHHOM
JIOKyMEHTE ¥ MEKTyHApOIHOM cucTteMe rapanTuil. [10moOHbINH TOKyMEHT
nonyunn HazBanue «E.C.S. carnet». A66peBuarypa E.C.S. o3nauana
COKpalleHne oT (paHIy3CKOro M aHIIUiickoro Ha3Bauusi Echantillons
commerciaux-Commercial Samples — «xommepueckue oopa3ub». Kapne-
Tl E.C.S. BbIaBanuch «acconuanusMyu-rapaHTaMmu» B CTpaHe HKCIOPTa
00pa3LoB U MPUHUMAIUCH TAMOKEHHOW aJIMUHUCTpAIEN CTpaHbl BO3a
B Ka4€CTBE IapaHTUH yIUIaThl TAMOXKCHHBIX IUIATEKEH.

B To Bpems, kak [ATT u CTC aknenTupoBaii BHUMaHUE Ha COMEH-
CTBUU Pa3BUTHIO TOProsiu, B nentpe BHuManus OOH okazanuch Bo-
IIPOCHI PAa3BUTHUS MEXAYHApOIHOIO TpaHcHopra U Typusma. B 1954 .
no naunmaruee DKOCOC 6puta npoBeneHa Kondepennus OOH mo ta-
MOKEHHBIM (POPMAIBHOCTSIM B OTHOIIIEHUH BPEMEHHOTO BBO3a YaCTHOTO
aBTOTPAHCIIOPTa U TypU3Ma, B KOTOPOW MpHUHUMAaNU ydactue 47 rocy-
JapcTB | ellle 8 ObLIM NPHUBJICUCHBI B KauecTBe HaOmonarenei’. OqHum
U3 pe3ysibTaToB 3TOH KOH(epeHIMu crajo noamnucanue 4 urons 1954
r. KouBeHIMM 0 TaMOXKeHHBIX (POPMANBHOCTAX ISl TYPUCTOB, KOTOpAst
npeaycMaTpuBalla BpEMEHHBI BBO3 JIMUHBIX BEIEH TYpUCTOB C OCBO-
00X IEeHHEM OT UMITOPTHBIX TAMOXKEHHBIX TIOILIMH H COOPOB*.

Kpome Toro, BasKHbIM pe3yJIbTaToM JaHHOH KOH(EPEHIMH CTaJIO MO/~
MUcaHue, pa3padoTaHHas IPH yyacTre IkoHOMUIeckoi komruccuu OOH

' International Convention To Facilitate The Importation Of Commercial Samples

And Advertising Material (1955). (Geneva, November 7, 1952) Treaty Series No. 81.

London: Her Majesty's Stationery Office.

Customs Convention regarding Carnets for Commercial Samples (with Protocol of

Signature) (1959) (Brussels, March I, 1956) Treaty Series No. 29. London: Her Maj-

esty's Stationery Office.

Final Act of the United Nations Conference on Customs Formalities for the Tempo-

rary Importation of Private Road Motor Vehicles and for Tourism. Signed at the Head-

quarters of the United Nations (New York, on 4 June 1954) 276 UNTS No. 3992.

* Convention Concerning Customs Facilities For Touring (1957) (done At New York,
On 4 June 1954) 276 UNTS No. 3992.

w
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11t EBponbl, TamokeHHOM KOHBEHIIMU O BDEMEHHOM BBO3€ YaCTHBIX Ha-
3eMHBIX TPAHCHOPTHBIX cpeacTB'. DToii KoHBeHIMei moMuMOo 0CBOOOXK-
JIEHUs1 OT YIUIaThl TAMOXXEHHBIX MOLLIMH BPEMEHHOTO BBO3a YaCTHBIX
TPAHCIIOPTHBIX CPEACTB A PUINUECKUX JTHII-HEPE3UACHTOB, yCTaHAB-
JMBAJICA YHUBEPCAIBHBIN IOKYMEHT — «carnet de passages en douaney,
MO3/IHEE NOMYyUMBIIMK cokpaieHHoe Ha3BaHue Kapuer CPD. Ilpenna-
3HaueHueM JaHHoro KapHera cTtano rapaHTUpPOBAaHHUE yIUIaThl BBO3HBIX
TaMO>KCHHBIX MOILIJIMH M HAJOrOB, a TaK K€ BO3MOXKHBIX TAMOKEHHBIX
mTpadoB, B ciiydae BOSHUKHOBEHHUSI OCHOBAHUHN JJIsl UX HAJIOKECHHUS.

Boob6mie, mepuon cepenunbl 50-x — Havana 60-x rr. XX B. cTai onpe-
JENSIOMUM 11 GOPMHUPOBAHUS YHU(PUIIMPOBAHHBIX MEXKIYHAPOIAHbBIX
CTaH/JapTOB MHCTUTYyTa BPEMEHHOIO BBO3a, JIEHCTBUE KOTOPOrO OBLIO
paciIMpeHo Ha MHOTHE TPYIIIbl TOBAPOB U TPAHCIIOPTHBIX CPEJICTB.

Tak, B 1956 1. mpoueaypa BpeMeHHOTO BBO3a ¢ nmpuMeHeHueM Kap-
Hera CPD 0Opna pacnpocTpaHeHa Ha KOMMEPUYECKHE HA3eMHBIC TPaHC-
MOPTHBIE CPE/ICTBA, BO3AYLIHBIE CyAa U MPOTYJI0YHbIE Cy/a, UCIIOJIb3Yye-
MBI€ JUIsl YaCTHBIX 1ieJIel. DTO MPOU30LLIO MOcie NOANUCaHNs B 18 mMad
1956 1. B KeneBe TamokeHHOM KOHBEHIIMHM O BPDEMEHHOM BBO3€ KOMMED-
YEeCKHX Ha3eMHBIX TPAHCIIOPTHBIX cpeicTB? U TaMOKeHHOW KOHBEHIIUU
0 BPEMEHHOM BBO03€ JJIsl YACTHOI'O MCIIOJb30BAaHUS BO31YIIHBIX TPAHC-
MOPTHBIX CPEJCTB U MPOTYIOYHBIX CY/IOB.

Boo0imie, HEOOXOIMMO OTMETUTh BAXKHYIO POJIIb DKOHOMHYECKOH
xomuccun OOH mns EBporsl B popMHpOBaHUE COBPEMEHHBIX MPaBUIT
BPEMEHHOTO BBO3a, KOTOPHIE OKa3aJM OIPOMHOE BIMSHHUE Ha YIIpOLIe-
HUE MEXIyHapOIHBIX NEPEBO30K. KpoMe yIOMsHYTBIX BBILIE BOIIPOCOB
BPEMEHHOI'0 BBO3a JIMUHBIX BELIEH M TPAHCIOPTHBIX CPEACTB, BAKHBIM
HampaBJIeHUEM CTaJIO YIOPsA0UYeHUE BPEMEHHOTO BBO3a 000pyAOBaHUS
HCITI0JI3YEMOT'O JJI1 TPAHCIIOPTUPOBKH I'PY30B — KOHTEMHEPOB U MOJJI0-
HOB (TaJIeT).

B sTom acnekre cienyeT BbIIEIUTH €II€ OJWH PE3yJIbTaT, TOCTHUI-
HYTBHIH B pamkax neperoBops B XKenese B 1956 1. — TamoxkeHHY10 KOH-
BEHIIMIO O KOHTeWHepax®. XapakTepHbIM SIBJISIETCS TO, YTO B pamKax
nanHoi KoHBeHIMHM ObLT yperyinupoBaH IEJbI KOMIUIEKC BOIIPOCOB,

' Customs Convention On The Temporary Importation Of Private Road Vehicles (done

at Geneva on 4 June 1954) United Nations Economic Commission For Europe. ITC.

<http://www.unece.org/fileadmin/DAM/trans/conventn/impprive.pdf>.

Customs Convention On The Temporary Importation Of Commercial Road Vehicles

(signed at Geneva on 18 May 1956) United Nations Economic Commission For Eu-

rope ITC. <http://www.unece.org/fileadmin/DAM/trans/conventn/impcom-e.pdf>.

3 Customs Convention On Containers (done At Geneva, On 18 May 1956) 338 UNTS
No. 4834.
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CBSI3aHHBIX C MEpEMEIEHHEeM KOHTEHHEPOB 4epe3 TaMOXKEHHbIC Ipa-
HUIIbI, KOTOPBIH OXBAaThIBAJl TEXHUYECKUE CTAHJAPTHI, MPOLEAYPHI Ta-
MOKEHHOTO 0(hOPMIICHHUS M BOIIPOCHI 00CCTIICUCHUST COOIIOACHHIS TaMO-
KEHHOT'O 3aKOHOJIaTeIbCTBA.

Tak, B yactHocT KOHBEHIIUS coneprkalia TEXHUIECKHE TPEeOOBaHMS
K YCTPOWCTBY KOHTEHHEpOB, ABYX Kareropuil. Ilepsas (ct.1) ycranas-
JMBas KPUTEPUU K KOHTEHHepaM, Kak MpeaMeTaM TPaHCIOPTHOro 000-
pyaoBaHusl (BO3MOKHOCTH MOBTOPHOTO HCIOJIB30BAaHUS, BO3MOKHOCTb
nepeMeIleH!s] HECKOJIbKUMHM BHMJAaMM TPAHCIOPTA, HAJIWYME CPEACTB
JU1st 00pabOTKH, YI0OCTBO HAIOJIHEHUS U OTIOPOXKHEHHUS U T.]1.)

Bropas rpynmna kputepueB ObL1a HallpaBieHa HA MPEIOTBpAILCHUS
HE3aKOHHOTO JIOCTyIa K TOBapaM, MEepeBO3MMBIM B KOHTEHHepax Mo
TaMOKEHHBIM KOHTpPOJIEM (CT. 4) U KacajlaCh COOTBETCTBYIOIIUX TpeOo-
BaHUH K UX YCTPOHCTBY (3allOpHBIE YCTPOICTBA, OTCYTCTBHE CKPBITHIX
MOJIOCTEH, Ha/Ie)KHOCTh KPETICHHUSI COCTABHBIX YacTeH, pa3Mephl BEHTH-
JSIIMOHHBIX OTBEPCTUH U T.1.).

Crarbs 2 KoHBEHIIMN 0 KOHTEHHEpaxX yCTaHaBIIMBaJIa 0CBOOOXKICHUE
OT YIUIaThl TAMOKEHHBIX MOIUINH, HAJOTOB, IPUMEHEHHS BBO3HBIX 3a-
IPETOB M OIpPaHUUYEHHH 1 IpeiycMaTprBaia MOJIEIH epeMEIeHHs KOH-
TEHHEPOB Yepe3 TAMOKCHHYIO TPAHHMILY: BBO3 3arpyKEHHBIMH, C MTOCIIe-
JYIOILUM PEIKCIIOPTOM ITYCTBIMU JINOO 3arpy>KEHHBIMH; UM BPEMEHHBII
BBO3 ITyCTBIMH C LI€TIbI0 PEIKCIIOPTA 3arpyKeHHbIMU. MckintoueHnem sB-
JISUICSL BBO3 KOHTEHHEPOB C IEINIBbI0 IOKYIIKH PE3UICHTOM CTPaHBI BBO3A.

Heckonbko MHOM MOPSAAOK peannu3aluy BpeMEHHOTO BBO3a ObLI MpeI-
YCMOTpEH EBPOIENCKON KOHBEHIIMEW O TAMOKEHHOM PEKHUME IS MO-
JIOHOB, KOTOPBIE UCIOIB3YIOTCS B MEK/JYHAPOIHBIX IIEPEBO3KAX, TOAIHU-
canHoit 9 nexadps 1960 r.' B coorBeTcTBHH CO CT. 2 manHOoM KoHBeHIIMN
pasperniancs BBO3 OJOHOB (TIa/IeToB) 0e3 yIIaThl BBO3HBIX TAMOXKEH-
HBIX IOIUIMH M 0e3 MPUMEHEHHUs BBO3HBIX OTPAaHUYEHHUH U 3alpeToB
10 HECKOJIBKUM TUIIOBBIM MOJIEIISIM IIEPEMEIIECHUS Yepe3 TaMOKEHHYIO
rpaHuny: 1) eciu namieTsl ObIIIM paHee BIBE3EHBI JIM00 OyayT BIOCIEA-
CTBMM BBIBE3€HBI; 2) €CIIM HKBUBAJIEHTHOE KOJIMUYECTBO MaJJIET TAKOTO
K€ THIA U CTOMMOCTHU OBLIIO paHee BBE3EHO, 100 OyleT BIOCIEACTBUN
BBIBE3CHO.

Takum o6pazom, B pamkax KoHBeHIIMM O MOAJOHAX ObUI MpeioxKe-
Ha crierugurueckas mpoleaypa BpeMEHHOTO BBO3a, KoTopasi 0azupyercs
HE Ha 0053aTesIbCTBAX O PEIKCIIOPTE KOHKPETHBIX TOBApOB, & HA yyeTe

' European Convention On Customs Treatment Of Pallets Used In International
Transport (done at Geneva on 9 December 1960) UN Economic Commission For
Europe. ITC. E/ECE/396 E/ECE/TRANS/519. <http://www.unece.org/fileadmin/
DAM/trans/conventn/pallette.pdf>.
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00IIero KoIM4ecTBa UACHTUYHBIX TOBAPOB, BBOSHUMBIX U BBIBOSHMBIX C
TaMO>KCHHOU TEPPUTOPHH.

Haxkonerr, K 3ToMy e TUITy IPUMEHEHUs PeKMMa BPEMEHHOT'0 BBO3a
MOYKHO OTHECTHU M TaMOXXEHHYIO KOHBEHLIMIO O BpEMEHHOM BBO3€ yIa-
KOBOK, nmojnucannyo B 1960 1. mpu coneiicteuu CTC u TATT'. B pam-
Kax 3Toii KOHBEHIIMM MPENOCTABISUIICS BPEMEHHBINM BBO3 YITAKOBOK, MO/
KOTOPBIMHU ITOHMMAJIMCh BCE MPEAMEThI, KOTOPbIE UCIONb3YIOTCS, 100
Oy/IyT MCITONIB30BATHCS KaK YIAaKOBKA B CTPaHE BBO3a, B IIEPEUEHb KOTO-
PBIX BXOIMIIN: Iep>KaTeNH, UCIIONIb3yeMble KaK BHEIIHEE, JINOO BHYTPEH-
HEe MOKPBITHE TOBAPOB, IeP KATEIN Ha KOTOPBIE TOBAPHl HAMATHIBAIOTCS,
MOJIBEILIUBAIOTCS JTMOO MPUKPEIUISIOTCS.

Kak mbl Buanm, 6raroznaps cucreMe MexX1lyHapOIHbIX COIVIAIIEHUH K
Haday 60-x rr. XX cT. ObLTa co3/1aHa CUCTeMa IMPaBOBBIX HOPM, COCTaB-
JSIOIIMX UHCTUTYT BPEMEHHOTO BBO3a OMPEEICHHBIX BUJIOB TOBAPOB U
TPaHCIOPTHBIX cpencTB. C OMHON CTOPOHBI (OPMUPOBAHUE TTOJOOHOM
CUCTEMbI 3HAYUTENIbHO PACIIUPUIIO IPUMEHEHHE BPEMEHHOTO BBO3a BO
BHEITHEAKOHOMUYECKON AESITEILHOCTH U MEXIYHApPOIHOM TPAHCIIOPTE.
OpnHako, 10 Ka)kJIoMy BUIY TOBapa CyIIeCTBOBaJa OTAEIbHA IPOLEnypa
BPEMEHHOTO BBO3a, YTO COXPAHSIIO IOCTATOUHO CIOXKHYIO CUCTEMY Ta-
MOXEHHBIX (hOpMaTbHOCTEN, KOTOPhIE YCTAHABIUBAIKNCH, KaK MPABUJIO,
HaIllMOHAJIbHBIM 3aKOHOJATEIbCTBOM.

Kpowme Toro, cinoxuBiiascs cuctema Obula OpUEHTUPOBaHA Ha pelle-
HUE Mpo0seM MepeMeleHus] TOBAPOB U TPAHCIIOPTHBIX CPEACTB, OJJHAKO
HE YUYMTbIBAJIa HAYABIIMICS 3HAYUTENIbHBIA POCT TOPTOBIM YCIyTraMH U,
CBSI3aHHOE C 3TUM IepeMellleHre padoueli CUIIbI MEX]ly pa3HbIMU CTpPa-
Hamu. TakuMm 00pazoMm, BaKHBIMM 3a/ladyaMU CTaja YHUBEpCAIHU3ALUS
TaMOKEHHBIX IIPOLEAYP BPEMEHHOI'O BBO3a M CO3/IaHUE MEXAHHU3MOB
BPEMEHHOTO BBO3a TOBAPOB JIJIsl 0OeCIIeueHHsI TOPTOBIHU YCIIyTaMH U Ty-
MaHHUTAPHBIX CBI3EH.

Tak, pacuivpeHre HOMEHKIIaTypbl TOBAPOB, Pa3pELICHHBIX K BPEMEH-
HOMY BBO3Y paccMmarpuBajioch B pamkax Bzaumopeiictsust CTC, I'ATT,
EBpomneiickoii sxonomuueckoit komuccun OOH n FOHECKO. B uactHo-
ctH, TamokeHHasi KOHBEHIUS O JIbIOTaX, MPEIOCTABISIEMbIX IIPU BBO3E
TOBapOB MpeIHA3HAYEHHBIX JJIs1 IEMOHCTPAIMU UM UCIIONIb30BAaHUS HA
BBICTAaBKE, spMapKe, KOHIpecce WM 1nogodHom meponpusitun (bproc-
cenb, 8 utons 1961 1.) mpegycMoTpena BO3MOXKXKHOCTh BPEMEHHOTO BBO3a
TOBAPOB Ha CPOK J0 LIECTH MECALEB I JEMOHCTpALMM Ha COOTBET-
CTBYIOIIUX MEPOIPUATHIX?,

' Customs Convention on the Temporary Importation of Packings (done at Brussels on
6 October 1960)/ <http://english.customs.go.kr/html/kor/ down/packings.pdf>.
2 Customs Convention concerning facilities for the importation of goods for display
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B coorBercTBuM ke ¢ Tam0KeHHOM KOHBEHLIUEN O BPEMEHHOM BBO3€
npodeCCHOHAILHOTO 000pYIOBaHuUs', TOAMMCAHHON B TOT XK€ JICHb, Pe-
YKUM BPEMEHHOTO BBO3a MIPEIOCTABIISIICS IIMPOKOMY KPYyTy TOBAapOB, Te-
peueHb KOTOPBIX OXBaThIBAJICS TpeMs npuioxeHusMu. [Ipunoxkenue A
yCTaHaBIIMBAJIO MpaBUiia BPEMEHHOTO BBO3a 000PYI0BaHMSI AJIs IPECCHI,
TeNeBUACHUA U paguoemianus, [Ipunoxenue B — s kunemarorpadu-
yeckoro obopynoBanusa. Hakoner, [Ipunoxenne C kacanoch KaTeropuu
«MHOE MPO(HEeCCHOHAIBHOE 000pyI0BaHUEY, MO KOTOPHIM MOHUMAJIOCh
00opynoBaHne, He00X0UMOE /71l OCYILECTBICHUS IIPU3BaHMSI, TOPTOB-
71 1100 1o EeCCHu JMIIA, MOCEIIAIOUIETO CTPaHy IS BHIITIOIHEHUS 110~
CTaBJICHHOTO 3aIaHHUS.

Bmecte ¢ TeM, moianmucaHHbIe KOHBEHIIMHM HE CHHMAIW Mpoliemy
MpUMeHeHUs (UHAHCOBBIX TAPAHTHH yIIaThl TAMOKEHHBIX TIIATeKEH, U
TOJIBKO COJEP>KAIN OIPaHUYECHUE ATON CyMMBI pa3MepOM HE MPEBbIIIAB-
HIMM pa3Mep HaJUIekKalIuX TaMOXKEHHBIX uiarexeit Ha 10% (Hanpumep,
cT. 3 KonBeHnuu o nmpogeccruoHaIbHOM 000pYI0BaHUH). Y YUTHIBAs ATO
00CTOSATENHCTBO, B KOHBEHITUHU OBLIIO 3aJI0KEHA OTOBOPKA OTHOCUTEIIHBHO
BO3MO)KHOTO paciiuperusi (GopM U croco00B 0OecTieueHrss BpeMEHHO-
ro BBo3a. Hanpumep, ct. 9 Koneniuu o nmpodeccrnoHaibHOM 000pyI0-
BaHUU, OTMEYAJIOC, YTO €€ TOJOKCHHS YCTaHABIMBAIA MHHUMAJLHBIC
BO3MOYKHOCTH, KOTOPBIE JOKHBI IPEIOCTABISITHCS, U TIOAYEPKUBAIOCH,
YTO 3TO HE MPEMSATCTBYET BBEACHUIO OOTBIINX BO3MOXKHOCTEH, KOTOPBIE
MOTYT TMPEIOCTaBIAThCS Ha 0a3e HAIMOHAIBLHOTO 3aKOHOAATENbCTBA,
100 B paMKax JBYXCTOPOHHUX MM MHOTOCTOPOHHHX COTJIAIICHUH.

[TonoOHbie OombIIMEe BO3MOXKHOCTH mpenoctaBuia KonBeHius o
Kapuere A.T.A., KOTOpYIO MOXHO CUMUTaTh HanboJjiee Ba)KHBIM, Ha TOT
nepuoj, pesynsrarom corpyaaudectBa Mexay CTC u CekperapuaTtom
I'ATT-47. Nmenno Konsennust A.T.A. onpenenuia yHUBEepCalbHbIE TI0-
PSAIOK U IPUHIIUITBI TPUMEHEHUS PeKUMa BpEMEHHOTO BBO3a B OTHOIIIE-
HUU IIAPOKOTO KPyTa TOBAPOB.

B ywacTHOCTH Ha HEOOXOMUMOCTH pEIIeHUs] MOAOOHBIX 3a/1a4 yKa3bl-
Bajoch B oryere rpymnmsl dkcrneproB [ATT, xoTopsie paccMmarpuBaiu
npoekT Kouennuu A.T.A. B yactHocTH, B JaHHOM oTueTe (m.m. 13, 14)
YKa3bIBAIMCh TAKHE OCHOBHbBIE TTO3HIINHU:

— oTMeyasiach BaxkHOCTh KonBeHiuu A.T.A., Kak JJ1s1 TOProBOro co-
oOuiecTBa, Tak U JUIs IPaBUTENIbCTB CTPAH-YYaCTHULI;

or use at exhibitions, fairs, meetings or similar events (1962) (done at Brussels on 8
June, 1961). Tractatenblad Van HetKoninkrijk Der Nederlanden. Jaargang, Nr. 109.

' Customs Convention on the Temporary Importation of Professional Equipment
(done at Brussels on 8 June 1961) <http://english.customs.go.kr/html/kor/ down/
proequip.pdf>.

25



EVROPSKY POLITICKY A PRAVNI DISKURZ

— YKa3bIBaJOCh, YTO TexHUUeckue nonoxenus Konsenuuu A.T.A. 6a-
3UPYIOTCSI Ha OIIBITE, MOJIy4YeHHOM OT ucnoiab3oBaHus Kapuera E.C.S.
JUIs. BPEMEHHOTO BBO3a KOMMEPUYECKUX 00pasIoB, YTO C TOUKH 3PEHHS
skcriepToB [ATT ObUTO LIEHHBIM JIOMOIHEHHUEM K IpOLeaypaM BpeMeH-
HOT'O BBO3a TOBAapOB;

— OTMEUaJoCh, 4YTO HOBBIHM KapHEeT A.T.A. MOT ObI HCTIOIB30BAThHCS HE
TOJIBKO B CBSI3U C KOHBEHLIUSIM O BPEMEHHOM BBO3€, HO TaKXe U I Ha-
[IUOHAJIFHBIX MPOIeyp oOecreueHnss BpeMEeHHOTO BBO3a, Ha yCMOTpe-
HUE CTOPOH KOHBEHITHH .

Takum 00pa3zoM, M3HAYAIBHO MOAYEPKHUBAIUCH JIBAa acCMeKTa pas3pa-
6otku kaptHeTa A.T.A. Bo-niepBbIX, 3TO TIOCIIEIOBATEILHOCTh B HCIIONb-
30BaHUM TMO3UTHBHOIO OINbITA MEXIYHAPOJHOW CHCTEMBbl TapaHTUH U
YHU(PHUKAIIUYA TAMOKEHHBIX JOKYMEHTOB, HApaOOTaHHOTO B PEAbLIYIIHIE
rozibl. Bo-BTOpBIX — BO3MOKHOCTB PaCHIMPEHHSI UCIIOIb30BaHUS KapHETa
A.T.A. B paMKax HaIlMOHAIBHBIX TAMOKEHHBIX TIPOIEAYP, JaKe B CIIyda-
SIX, IPSIMO HE MPETYCMOTPEHHBIX COOTBETCTBYIOLIEH KOHBEHLIUEH.

Konsennus A.T.A. Obuta noanucana 6 aexadbpst 1961 r. u Bcrynuna
B cuity 30 wutonst 1963 1.2 IMEHHO ¢ JaHHOTO MOMEHTAa MHCTHTYT Bpe-
MEHHOTO BBO3a IpHUOOpEN COBPEMEHHBIN B, MOJIyYUB LEIbIH Habop
CTaH/JIApTU3UPOBAHHBIX AJIEMEHTOB: JIOKyMEHTALlUsl UCIIOJIb3yeMasl Ipu
TaMOXEHHOM O()OPMIICHNH; TOPSIIOK 00ECIIEUeHHUs YIUIaThl TUIaTekel;
CPOK IIPUMEHEHHMS; OCHOBAHUS MPEKpalieHus o0s13arenbeTB U T.71. Kpo-
M€ TOro, 3TOT NEPUOJ OKOHYATEJIbHO YTBEPAWJIOCH poiib MexayHa-
POIIHOM TOProBO-IPOMBIIIJIEHHON Manarbl U HalMOHAJIbHBIX TOPrOBO-
MPOMBIIUICHHBIX MaJllaT B Ka4e€CTBE acCOLMAIMIl BBIIAIOIINX KapHETHI
JUTsl BPEMEHHOTO BBO3a U MIPEI0CTABIIAIONINX FapAHTHH.

Baxxnyto ponb B GopMUpPOBaHUU HHCTUTYTA BPEMEHHOTO BBO3a CTAJIO
paciMpeHre NIPUMEHEHUsI BpeMEHHOTO BBO3a HA TOBAPHI B 3aBUCUMOCTH
OT 1enel uenoias3oBanus. Hanpumep, TamokeHHass KOHBEHIIMS O MaTe-
puanax s obecrieueHus OJarocoCTosiHUS MoperuiaBareneid 1964 .,
peraMeHTHpoBaja BPEMEHHbII BBO3 TOBAPOB, HEOOXOIUMBIX JJIsl KYJIb-
Typbl, 00pa30BaHUs, OTAbIXA, OTIIPABIICHUS PETUTHO3HBIX OOPSIIOB U 3a-
HATUHA CIIOPTOM YJICHOB SKHMIAXKEW MOPCKHX CY/IOB, OCYIIECTBIISIFOIIUX

' Customs Convention on Temporary Importation of Professional Equipment and Draft
Customs Convention on The A.T.A. Carnet for the Temporary Admission of Goods
(Eighteenth Session. 15-19 May 1961). Report of the Group of Experts on Temporary
Admission. General Agreement on Tariffs and Trade. CONTRACTING PARTIES
L/1476. <http://www.wto.org/gatt _docs/English/SULPDF/90740261.pdf>.

2 Customs Convention on the A.T.A. Carnet for the temporary admission of goods
(done at Brussels on 6 December 1961). <http://www.wcoomd.org/en/about-us/le-
gal-instruments/conventions.aspx>.
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MEXyHapoIHbIe IepeBO3KH. [lepeueHb 3TUX TOBApOB BKJIIOYAET B ce0s
reyaTHbIC U3/1aHus, ayIMOBU3YaJIbHbIE MaTepHallbl, CHOPTUBHBIA HHBEH-
Tapb U MPEJAMETHI KyibTa'.

B 1968 . CTC Bo B3anmoxerictsuu ¢ FOHECKO 0s11a co3mana Ta-
MO)KEHHAsi KOHBEHIIMSI O BPEMEHHOM BBO3€ HAy4HOTO OOOPYIOBaHUS’,
KOTOPOM OTpeneNnsiich KaTeropruy TOBapOB (MHCTPYMEHTOB, allnapary-
PBI U IPUCTIOCOOICHHIA), KOTOPBIE MOT'YT BPEMEHHO BBO3HUTHCS O€3 yIlia-
ThI TAMOXKEHHBIX TUIaTEXKeN 1 PUMEHEHUs aIMUHUCTPATUBHBIX OIPaHU-
YEeHUH ¢ METSIMH MPOBEIEHHs HAyUHBIX UCCIIEAOBAaHUNA M 00pa30BaHMUS.
A nByMs rolaMu Mo3Xe K 3TOMY CHHCKY Jo0aBuiaach TaMokeHHast KOH-
BEHIIMS O BpEMEHHOM BBO3€ IEIarOTHYECKOr0 000PYIOBaHMUs®, KOTOPOH
YCTaHaBIIMBAJIUCh COOTBETCTBYIOIIME MPaBUia OTHOCUTEIBHO CPEACTB
U MaTepuasioB, UCIOIB3YEMBIX JUIA 1esell 00pa3oBaHus U Mpodeccro-
HaJIbHOW TMOJTOTOBKH, B YACTHOCTH MOJIEJIEH, MHCTPYMEHTOB, almapa-
TOB, MallIMH U MPUCIIOCOOICHUI.

HHTepecHbIM acleKTOM JIBYX MOCIEIHUX KOHBEHIIMH Oblila OTOBOP-
Ka 0 BO3MO)KHOCTH OTKa3a BO BpEMEHHOM BBO3€ TOBApOB, €CIIM aHAJIOTH
AQHAJIOTMYHOTO KauyecTBa MPOU3BOJIWINCH Ha TEPPUTOPUU CTPAHBI BBO-
3a. Takum 00Opa3oM, JOCTATOYHO HEOKHMJIAHHO, B MHCTUTYT BPEMEHHO-
ro BBO3a OBLIM MHTETPUPOBAHBI MOJIOKEHUS HAIMlPaBIEHHBIC HA 3aIIUTY
HAI[MOHAJIbHBIX POU3BOJUTEINEH, TyTEM OIPaHUYEHUSI KOHKYPEHIIUU CO
CTOPOHBI HHOCTPAHHBIX TOBAPOB, KOTOPbIE MOTIIM MCIOIb30BATHCS B Pe-
JKUME BPEMEHHOTO BBO3a.

Coznannbie B 60-x rr. XX B. yHUBEpCaJbHbIE CTaHIAPTHI U MPOIIe-
Jypbl BpEMEHHOT'O BBO3a OOLIMPHBIX KaTETOpUil TOBAPOB U TPAHCIIOPT-
HBIX Cpe/ICTB O0YCIIOBHIIN YTBEPKIECHUE NHCTUTYTa BPEMEHHOTO BBO3a
B MEX/1yHapOJHOM U HAaIlMOHAJIbHOM 3aKOHOAATEIbCTBE.

JanbHeiimme Mepsl, B niepByto ouepend B pamkax CTC (c 1994 1. —
BcemupHOil TaMOXEHHOM OpraHu3anui) ObUIM HarpaBlieHbl HA Jallb-
HeHIMe ynpolleHrne M rapMOHU3ALHUIO0 MPOLEAYP BPEMEHHOTO BBO3A.
Jlornueckum 3aBepIIeHHEM 3TOTO MPoIiecca CTallo NOAIICcCaHe 26 oIS
1990 r. CramOynbCKOM KOHBEHIIMM O BPEMEHHOM BBO3€, KOTOpas 00e-
crieynBaiia OosblIy0 yHH(UKANUIO B TaHHOH cdepe. OMHOBpEMEHHO,

' Customs Convention concerning Welfare Material for Seafarers (1966) (done at

Brussels on 1 December, 1964). Tractatenblad Van Het Koninkrijk Der Nederland-
en. — Jaargang, Nr. 117.
2 Customs Convention on the temporary importation of scientific equipment (1969)
(done at Brussels on 11 June, 1968). Tractatenblad Van Het Koninkrijk Der Neder-
landen. Jaargang 1969, Nr. 130.
Customs Convention on the temporary importation of pedagogic material (1971)
(done in Brussels on 8 June 1970). Tractatenblad Van Het Koninkrijk Der Neder-
landen. Jaargang, Nr. 122.
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CramOynbckasi KOHBEHIIHS ITOJTHOCTBIO 3aMEHMIIA AEBAThH U3 BhILIETIEpe-
YHMCJIEHHBIX TaMOXEHHBIX KOHBEHILIMH IO BPEMEHHOMY BBO3Y M BHECIIA
W3MEHEHHUs B psJ MOJOKEHUHN emle Tpex ocraBluxcs. Bee aTo 3Ha4m-
TEJIbHO YNPOCTUJIO MPUMEHEHUE COOTBETCTBYIOIIMUX IMPOLEAYP HALUO-
HaJIbHBIMH TaMOXKE€HHBIMU aJMUHHUCTPALMAMHU, U PACIIMPUIIO KpPyT
CTpaH, KOTOpbIE MX IMPHMEHSIOT, IMOCKOJIbKY OTIaja HEOoOXOIUMOCTh
MIPUCOETUHEHUS K OOJIBIIOMY YHCITY MEKIYHAPOIHBIX COTTIAIICHUH.
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KoHcTaHTHH PpomoBeHKO

MEKIYHAPOJTHO-IIPABOBOIA
CTATYC NIEPCOHAJIA YACTHBIX
BOEHHBIX U OXPAHHBIX
MPEJANPUATUNA B IEPUO]
BOOPYKEHHBIX KOH®IUKTAX
MEXJIYHAPOJIHOI'O XAPAKTEPA

International legal issues on the status of personnel of private military and
security companies (PMSC) in times of international armed conflicts, the
awarding of combatant status to PMSC personnel are analysed in the article.
Itis grounded that under conditions of international conflicts the interpretation
of existing normative criteria to PMSC personnel is possible for qualification
of: a) PMSC personnel as combatants; b) their acts in combatant status as
such that violate the laws and customs of war; c) differentiation of PMSC
personnel between combatants and the rest; d) PMSC personnel, which does
not bear combatant status but lawfully exercises certain functions (security,
logistic, humanitarian) in armed conflict; e) in certain cases PMSC personnel
as persons who illegally take partin an armed conflict and are not combatants.
There is an objective need in changing criteria for classification of combatants
and supplement of their list with PMSC personnel.

It is proven that the existence of a domestic legal act on the inclusion of PMSC
into the armed forces is a lawful ground for inclusion and thus belonging of
both foreign and domestic PMSC personnel to combatants. The existence of
such a legal act is a sufficient ground for PMSC identification as a constitutive
part of the armed forces of a respective state.

Conditions and legal consequences of PMSC inclusion (or its part) into
the armed forces are compliance with provisions of para. 1 Art. 43 of the
Additional Protocol I, in particular: being under a command responsible to
that Party for the conduct of its subordinates; being subject to an internal
disciplinary system which, ‘inter alia’, shall enforce compliance with the rules
of international law applicable in armed conflict. Herewith, members of
the armed forces of a Party to a conflict (other than medical personnel and
chaplains) are combatants, that is to say, they have the right to participate
directly in hostilities.

It is defined that in case of inclusion into the armed forces, PMSC personnel
exercising medical and sanitary, or informational functions can be referred to
non-combatants.

It is grounded that recognition of PMSC personnel as combatants is possible
because of its inclusion to members of other militias and members of other
volunteer corps (which do not belong to personnel of the armed forces
of any Party to the conflict), including personnel of organized resistance
movements, belonging to a Party to the conflict and operating in or outside
their own territory, even if this territory is occupied (para. 2 Art. 4 of Geneva
Convention lll). For gaining combatant status personnel has to meet the
conditions of organization and legitimacy (presence of a command, having a
fixed distinctive sign, carrying arms openly and compliance with the laws and
customs of war).
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[TpobGnemaTrka MpaBoOBOrO CTaTyca MEePCOHANIa YaCTHBIX BOCHHBIX U
oxpanHbix npeanpustuii (UBOII) siBisieTcst yactpio o0miel mpoOieMbl
IIPaBOBOI0 CTaTyca HEroCylapCTBEHHBIX CYOBEKTOB B BOOPYKEHHBIX
KOH(IMKTaX. Y4acTHe HerocyJapCTBEHHbBIX CYOBEKTOB B BOOPYKEHHBIX
KOH(JIMKTaX BBI3BIBAET Psijl BOIPOCOB B OTHOIIEHUH COONIOACHUS UMU
MeXayHapoaHoro rymanutapsoro npasa (MI'TI), B wactHocTH, yBaxe-
HUS K IOKPOBUTENBCTBYEMBIM JIMLAM, TAKUM KaK IPAKIAHCKUE JIUIA.
Bce aTu Bonpocsl, paccMaTpruBaeMble ¢ TOYKU 3PEHUSI IPUBJICUCHUS HE-
rOCY/IapCTBEHHBIX CYOBEKTOB K OTBETCTBEHHOCTH 3a HapyeHus MITI,
BBI3BIBAJIM M BBI3BIBAIOT BCE 0OJIEE PACTYIIUNA UHTEPEC CO CTOPOHBI HC-
cienoBateneid U yueHbix'!. HecMoTps Ha TO, YTO HErocynapCTBEHHBIC
CyOBEKTBI B TOM MJIM MHOM CTENEHH Y4acTBOBAJIU B BOOPY)KEHHBIX KOH-
¢GuKTax, UX poib U XapaKTEPUCTUKU, PABHO KaK M MOTEHLHUAJIbHBIC
YIpO3bl, HCXOIAIINE OT UX Yy4YacTusi B KOH(IUKTaX, HECOMHEHHO IIpe-
TEPIEBAIOT ONPEJEICHHbIE U3MEHEHHSI. DTO KAacaeTcsl B 3HAYMTEIbHOU
Mepe UBOII. B HacTtosiiee BpeMsi HE BBI3bIBAET COMHEHUN BO3MOX-
HOCTh 1 criocobHocTh YBOII B1uATE Ha 6€3011aCHOCTH U O1aronoaydue
MWITHOHOB JIFOZIEH B 30HAX, IJI€ IPOUCXOAAT BOOPYKEHHbIE KOH(DIUKTHI.
B »T0i1 cBsi3u BaxkHbIM siBIsieTcs npaBoBoi craryc YBOII u ux nepco-
Haja, uX CrocoOHoCTh codmonats HopMbl MI'TI B mporiecce cBoeit nes-
TEJIbHOCTH B IIEPUOJ] BOOPY>KEHHOT'O KOH(IIUKTA.

Crnenyer OTMETHUTH, YTO B YCIOBHUSIX BOOPY)KEHHOTO KOH(IUKTA Tep-
BUYHBIM siBJIsieTCs He ipaBoBoil ctatyc YBOIL, a cratyc ero nepconana.
Ha namr B3misg, He sIBISE€TCS aKCMOMOW a0CONIIOTHAsT HEBO3MOKHOCTh
npuHaanexxHoctu nepconana YBOII k komOaraHTaM TONBKO HAa TOM
OCHOBAaHHHU, YTO OHM OTHOCATCS K HETOCYJapCTBEHHBIM aKTOpaM, Kak
YKa3bIBAIOT OTAEJbHBIC aBTOpPhI>. Peub MOXKET TOJNBKO WATH, YTO MEPCO-

' Cwm., Hanpumep, Clapham, A. (2006). Human Rights Obligations of Non-State Ac-
tors in Conflict Situations. INT'L REV. RED CROSS, 88, 491; Michelle, L. Mack
(2003). Compliance with International Humanitarian Law by Non-State Actors in
Non-International Armed Conflicts. International Humanitarian Law Research Ini-
tiative (Working Paper). <http://ihl.ihlresearch.org/ data/n_0002/resources/live/
briefing3293.pdf> (2013, mait, 15); Ryngaert, C. (2008). Non-State Actors and In-
ternational Humanitarian Law. <https://www.law.kuleuven.be/ iir/nl/onderzoek/wp/
WP146e.pdf> (2013, maii, 15); Higgins, N. (2009). The regulation of Armed Non-
State Actors: Promoting the Application of the Laws of War to Conflicts Involving
National Liberation Movements. Human Rights Brief. <http://www.wcl.american.
edw/hrbrief/17/1higgins.pdf?rd=1> (2013, maii, 15), u ap.

«HecMoTpst Ha opraHu30BaHHbIN Xapakrep U BoopyxkeHHocTs UBOK, onu He oTBe-
YalT TpeOOBaHUSIM, MPEIBSBIAEMBIM K BOOPYKCHHBIM cwiaMm (cT. 43 JlomomHu-
TENBHOTO MPOTOKOJA 1), y’Ke TONBKO MOTOMY, YTO SIBIISIFOTCS HETOCYIAPCTBEHHBIMU
aktopamu. Tem Oomee, xorma UBOK coCTOSAT W3 HWHOCTPAaHHBIX TPaXKAaH WIIH
UMCIOT I/IHTepHaHI/IOHaHBHBIﬁ CoCTaB, HUKAKUM O6p8.30M HC CBA3aHHBIM CO CTO-
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Han YUBOII B cuny cBoelt npunauiexxHocty k YBOII, aBromarnuecku
HE SBIISIETCS KOMOATaHTOM', HO MOXKET MM CTaTh MPU JOMOJTHUTEIBHBIX
YCIIOBUSIX, P€Ub O KOTOPBIX NoiieT Hike. [Ipuyem, 3Tu yciaoBust pasiu-
Yal0TCs HE TOJBKO OT BUA BOOPYKEHHOTO KOH(IMKTA, HO M OT Karero-
pun kombaranToB. Kak ykassiBaet B. B. I'aBpunos, corpyaauku UBOII
«B 3aBUCUMOCTH OT XapaKTepa BBINOJIHAEMbIX UMU 33]1a4 U KOHKPETHON
CUTYyalluu OHU MOTYT OBITh KaK MPUYUCIICHBI K YHCITYy KOMOATaHTOB, TaK
Y UMETh CTATyC IPaXKTAHCKUX JIUI)?.

Kak mpaBmnpHO oTmMeuaeT A.A. CpIpxaeB, CyHIECTBYIOT MPOTHUBO-
IIOJIO’KHBIE TOUKH 3PEHMS IO BOIIPOCY OINpPEAETICHUS CTaTyca YacTHBIX
BOEHHBIX U OXPAHHBIX KOMIIAHUH KaK YYaCTHHKOB BOOPYKEHHOI'O KOH-
¢unkTa. Y4eHblil paccMaTpuBaeT BO3MOXKHOCTh OTHECEHUS IepCOHaa
UBOII k pa3nuyHbpIM Kateropusm, npeaycMorpeHHbiM MI'TI: 1) unensr
PETYJISpPHBIX BOOPYKEHHBIX CHIJI, 2) TPaXIaHCKHE JINLA, 3) TPaX1aHCKHe
JINIA, CICAYIOLIHNE 32 BOOPY)KCHHBIMH CHIIAMH’.

Hesrensrocts UBOII B epron BOOPYKEHHOTO KOH(IIMKTA TTOPOXK-
Jla€T HECKOJBbKO BaXKHBIX MpoOsieM OOYCIIOBIEHHBIX OCOOECHHOCTSIMHU
IIPAaBOBOIO PETYIMPOBAHUS BOOPY)KEHHOI'O KOH(JIMKTA B LIEJIOM U He-
JIOCTaTOYHBIM YPOBHEM peIIaMEHTAllMM [PaBOBOIO CTaryca U pexxXuma
YBOII u ero nepconana, ocooeHHo B ciayyae aesrenbHoctn YBOIT ot
HUMEHHM U I10 MOopyydeHuto rocyaapctBa. K HUM oTHOCHTCA npobiema co-
OJTroICHHE MEKTyHApOIHOTO mpaBa mpaB yenoBeka® u MI'TI B mepuon
BOOPY>KEHHOTO KOH(UIMKTA B cBsA3M ¢ ydactueMm B HeM UBOII, orser-
ctBeHHOCTH nepcoHana YBOII 3a HapylieHuss HOpM MEXKIyHApOJHOTO
npaBa npas yenoBeka U MI'TI B mpouecce cBoeil nearenpHOocTH. Kak
yKa3bIBaJl B 3TOM CBsi3u 3amecTtutenb BepxoBHoro komuccapa OOH no

pOHOI, Haxomseics B koHpmukTe». Kotsipos, . U., Ily3sipesa, FO. B. (2013).
HerocynapcTBeHHbBIE BOOPY)KEHHBIE TPYTIITBI K MEXK/TyHAPOJHOE TYMaHUTaPHOE TIpa-
BO. Mockosckuti acypHan medxicoyHapooHozo npasa, 3 (90), 8.

ITockonbKy cTaTyc KOMOaTaHTa BO3MOXKEH UCKIIIOUUTENIBHO B CITy4ae BOOPYKEHHOTO
KOH(DJIMKTA MEKIYHAPOIHOTO XapaKTepa.

Cwm.: I'aBpuiios, B. B. (2010). [IpaBoBoe mon0KeHHE YACTHBIX BOSHHBIX U OXPaHHBIX
KOMITaHMH: 3a/1a4¥ MEKITyHapOJHOTO M HAIMOHAIIBHOTO peryiupoBaHus. Poccuil-
cKuil exce2o0HuK medxicoynapoonozo npasa. CI16.: ConnansHo-KOMMepuecKast Gpup-
ma «Poccus-Hesay, 333.

Cripxaes, A. A. (2013). OmgemcmeenHoCmb YACMHBIX BOEHHBIX U OXPAHHBIX KOMNA-
HULL 8 MeNCOYHAPOOHOM 2ymanumaprom npaee (ABroped. IuC.... KaH[. OPUJ. HayK:
12.00.10 — Mexxaynapoanoe npaso. EBponeiickoe npaso) M.: @T'bOY BIIO «Poc-
CUICKHUIT yHUBEPCUTET APY>KObI HAPOIOBY), 9.

B cinyyae BOOpYXEHHOTO KOHQIIMKTa MEXKIYHApOIHOE T'yMaHHTAapHOE IIPaBO
MIPUMEHSETCS. BMECTE ¢ MEXKIyHapOAHBIM IIPAaBOM 3aIIMTHI IIpaB denoBeka. Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory
(Advisory Opinion) 2005 ICJ Para. 106.
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npasaM yenoBeka Kronr-sa Kanr Ha 3acenannn MexcecCUOHHON MexX-
IIPABUTEJIBCTBEHHONW paboueil Ipynibl OTKPHITOIO COCTaBa MO0 paccMo-
TPEHHUIO BO3MOXXHOCTH CO3JaHMsI MEKIYyHApOJHOW HOPMAaTUBHOW 0a3bl
JUISL PETyJIMPOBaHUsl, MOHUTOPUHIA U KOHTPOJISI ACSITEIIbHOCTH YaCTHBIX
BOCHHBIX U OXPAHHBIX KOMIIAHWM, OTCYTCTBHE YETKOM HOPUAUYECKOU
pernmamenTtauuu craryca YBOII B nepuoa BeneHus BOOPYKEHHBIX KOH-
(JIMKTOB, HEOTHO3HAUYHOE ONPE/IEJIEHNE X MPAaBOBOTO IMOJIOKEHUS Kak
KOMOATaHTOB MJIU KaK IPa’KJaHCKOTO HAaceJIeHHs HeceT B ce0e PUCK CTH-
panus gynaamentansHoro s MI'TI u rymaHuTapHON JesTeIbHOCTH
pas3Inyus MKy STUMH JBYMsI KATETOPHUSIMH JIUIL' .

Ba)xHBIM BOIPOCOM SIBIIIETCS U OIIPEJICIICHUE YCTAHOBIIEHUE MPABO-
BOM cBsA3u Mexay rocyaapctsoM u UBOII B cinydae ywyactusa nocien-
HEro BOOPY>KEHHOM KOH(IIUKTE, OIOCPEIOBAaHHOM B CTaTyce IepcoHa-
na YBOII B kauecTBe KOMOATaHTOB WJIM TPAXKIAHCKOTO HACEICHUS, IS
onpezaenenus cszanHocTd UBOII Hopmamu MeXIyHapoAHOIoO MpaBa
3aIIUTHI MpaB yenoBeka. OTBedas Ha BOIPOC, CBA3aHBI JIU COTPYAHUKU
YBOII cBsi3anbl B CBOEH I€ATEIBHOCTH MEXKYHAPOJHBIMA HOPMAaMHU O
3amure npas yesoseka B. H. PycuHoBa yka3BaeT, 4TO Ha 3TOT BOIIPOC
MOYKHO J1aTh YTBEPAUTEIbHBIN OTBET C OTOBOPKOM, YTO 3TO MPUMEHUMO
K T€M CiIy4asiM, KOTJia JIEHCTBUSl TAaKUX JIUI MOTYT ObITh BMEHEHBI I'0-
CyZlapcTBy. B ocTanbHbIX Cilydasx pelIeHHe JaHHOI'O BOIIPOCA 3aBUCHUT
OT 3aKOHOJATEJIbCTBA JIMLICH3UPYIOIIETO TOCYAapCTBa, TOCYAapCTBa, I
OHM OCYILECTBILIIOT JEATEIbHOCTh U TOCYNapCTBa, KOTOPOE 3aKIFOYUIIO0
COOTBETCTBYIOLIUI KOHTPAKT, MOTOMY YTO OTHOCHUTCA K cepe «mo3u-
TUBHBIX 0053aTEJILCTBY IOCYIAPCTB MO COONIOACHUIO MEKTYHAPOIHBIX
JIOTOBOPOB U 00BIYACB B C(hepe 3aluThI IIPaB YEIOBEKa’.

B Hacrosiee BpeMs, MEXIyHapOJHO-IIPABOBBIX HOPM, HEMOCPE-
CTBEHHO 3aKPEIUISIIONINX MpaBa u o0si3anHoCcTH niepcoHana UBOII kak
OTZIeJIbHOM 1 camocTosTeapHol kareropur B MI'TI He cymectByet. Uto,
B CBOIO OYepe/lb He MCKIIoYaeT MACHTHU(PHKALNIO UX KakK Ooyee MIUpo-
KOM KaTeropu JIMI B paMKax MEXyHapOJHOIO I'yMaHUTapHOIO IIpaBa.

' Bemynumenvnoe cnoso 3amecmumens: Bepxosnozo xomuccapa OOH no npasam

yenogexka Kione-ea Kane na 3acedanuu MediccecCUOHHOU MeXHCRPABUMETbCMEeH-
HOU paboueti epynnvl OMKPLINO20 COCMABA NO PACCMOMPEHUIO BO3MONCHOCU CO-
30AHUA MEHCOYHAPOOHOU HOPMAMUBHOU 0a3bl 0I5l pe2yIUPO8aHUs, MOHUMOPUH2A U
KOHMPONA 0esAmeTbHOCIU YACTIHBIX B0CHHbIX U OXPAHHBIX Komnanutl. <http://Www.
ohchr.org/RU/NewsEvents/Pages/DisplayNews.aspx?NewsID=11059&LangID=R>
(2013, ¢peBpais, 20).

Pycunosa, B. H. (2009). ITpoGnembl MeTyHApOJHO-ITPABOBOTO PETYIUPOBAHHS
JIEATEIBHOCTH YaCTHBIX BOGHHBIX M OXPAaHHBIX NPEINpHUITHH. Poccutickoe npaso 6
Humepneme: ocypnan, 5. <http://www.rpi.msal.ru/prints /200905 3.html> (2013,
¢despais, 20).
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Canenyet oTMeTUTh, uTO JKEHEBCKME KOHBEHIIMU O 3alLIUTE KEPTB BOMHBI
ot 12 aBrycra 1949 r. (O)KK) ¢ JlonmosHUTEIbHBIM TPOTOKOIOM K JKeHeB-
CKHMM KOHBEHIIMSIM OT 12 aBrycra 1949 rosa, kacaromuMcs 3alUTh 5KEPTB
MEXIyHapOIHBIX BOOPYXEHHBIX KOHQIUKTOB oT 10 umiona 1977 rona
(IT T) ompenensroT craryc Jt0OBIX JUI] B TIEPUO BOOPY>KEHHOTO KOH-
(iMKTa MEXKITyHAPOAHOTO XapakTepa — TM00 KoMOATaHTHI (MM HEKOM-
OaranThl), OO Tpaxkaanckoe Hacenenue'. Cormacuo I I, «rpaxnan-
CKUM JIMLIOM SIBIISIETCS JIF000€ JIUII0, HE MPUHAAJIeXKallee HU K OAHON U3
KaTeropui Jull, yka3aHHbIX B cTaTbe 4. A. 1,2, 3 1 6 Tperbeli KOHBEHIIMH
U B cT. 43 Hacrosmiero [Iporokonay (1. 1 ct. 50). Takum o6pazom, r060€
JMIO, HE SIBIISIOIIEECs KOMOATaHTOM, SIBJISETCSA TPaKIAHCKUM JIMLIOM.
Hackonbko Takas kinaccudukanusi 00beKTUBHO OTpa)kaeT (PaKTHUeCKH
CIIOKUBILYIOCSI CUTYaIIMIO, KOTAA K TPAKIAHCKUM JIHIIAM HEOOXOAMMO
OTHOCHUTbH JIUL, CUCTEMaTHYECKH yYaCTBYIOIIHUX B BOOPYKEHHOM KOH-
¢GiukTe, U aKTUYECKH HAPYLIAIOMUX JCUCTBYIOIIME HOPMBI MEXIY-
HapOJAHOI0 TYMaHUTAPHOTO MpaBa (HAeMHUKH, YJICHBI MEXKIYHAPOAHBIX
TeppopucTuueckux omnepanuii, nepconan YBOII), umenyembIx «He3a-
KOHHBIMU KOMOaraHTaMm»® SIBISICTCS TEMOW JIJIsl HAyYHOW JTUCKYCCHH,
0COOEHHO B OTHOIICHHUH I€JI€CO00PA3HOCTH BHECEHHS] COOTBETCTBYIO-
LUX U3MEHEHUH B MEKIyHAPOAHOE T'YMaHUTApHOE MPaBo. B 3101 cBsA3u
TpynHO He coracuThes ¢ K.Y, YOTKUHBIM 0 HAIMYMH MHOTOUHCICHHBIX
CIIO)KHOCTEH B MPUMEHEHUU YETKOTO pa3iMuus MEXTy KOMOAaTaHTOM U
IPaXJIAHCKUM JIMLIOM: B ()OPMYJIMPOBAHUHU SICHBIX U MOJHBIX KPUTEPH-
€B Ul cTaTyca koMOaTaHTa; B ONpeAesIeHUU JOCTaTOYHOTO KOJIMYeCTBa
KPUTEPUEB, MO3BOJISIOUINX CUNTATh, YTO IPAKIAHCKOE JINLO TPUHUMAET
HEINOCPEJCTBEHHOE Y4acTHE B BOCHHBIX JIEHCTBUAX; y4€T IPUCYTCTBUS
IpaKAaHCKUX JIUIL B 30HE OOEBBIX JEHCTBUI UM UX y4acTHs B BOCHHBIX
YCHJIHSIX TOCYIapcTBa’.

Yro kacaercsa nepconana YBOII, To Ha Hamr B3I, C y4eToM (paKTh-
YEeCKOW CUTYaIlH UX AE€ITEIbHOCTH B YCIOBUSAX BOOPYKEHHBIX KOH(IIHK-

! Hamr B3I/, B 3Ty AUXOTOMHYECKYIO KIACCH(DUKAIIUIO HE BIIONHE YKIIABIBAIOTCS

HAEMHHKH.
Kopotkuii, T. P. (2009). K Borpocy o mpaBoMepHOCTH IMPUMEHEHHSI TEPMUHA «HE-
3aKOHHBIA KoMOaTanTy». Pen. xomnerus.: Kusanos C. B. (ti. pen.) u ap. Arsmarnax
medxcoyHapooHozo npasa. O.: @enike, 203 — 220.; Koporkuit, T. P. (2009). ITons-

THE «HE3aKOHHBIE KOMOATaHTBI» M MX MPaBOBOW ctaryc. Haykoei npayi Odecbkoi

Hayionanvhoi puduunoi akademii, 8, Oneca: FOpunuy. n-pa., 242 — 251.

* Yorkun, K. VY. (2003). KomOaraHThl, «HENPUBHICTHPOBAHHBIC BOIOIIHE
n xoHGuukTel XXI Beka. [loomeepoicoenue u paszsumue MexHCOYHAPOOHO2O
2YManumapHo2o npaea: mamepuanvl 011 Hegopmanvroti ecmpeyu skcnepmos Ha
svicuiem yposmne, nocsaueHnot meme (Kembpuoxc, 27-29 uwona 2003 e.). <http://
www.sk-news.ru/mgp/doc/doc_07 _05.doc > (2013, depais, 20).
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Tax BOIIPOC COCTOMT B: 1) BO3MO)KHOCTU MHTEPIIPETALMU CYIIECTBYIO-
IIMX HOpPMaTHBHBIX KpuTepueB Kk nepconHany YBOII: a) B oTHomenuu
KJIaccu(puKaluy UX Kak KoMOaTaHToB; 0) KBaJM(PUKAIIUA UX ACHCTBUN
KaK HapyLIaroIIMX 3aKOHbI M 00bIYau BOMHBI B CTaTyce KOMOATaHTOB; B)
muddepennmanuu nepconana YUBOII, Ha oTHOCSAIIMXCS K KOMOaTaHTaM
U He OTHOCsIuUXCs K HuM'; 1) nepconan UBOII, He sBistomuiicss KoM-
0aTaHTOM, HO MTPAaBOMEPHO BBIMOJIHSAIOIIUM B YCIOBUSAX BOOPYKEHHOTO
KOH(JIMKTa ompezeneHHble (PYHKIMU (OXpaHHbIE, JOTMCTUYECKHE, Ty-
MaHHUTapHbIE); 1) KBATU(PUKALUU B ONPEAETICHHBIX CIy4asx NepcoHaa
UBOII kak nu11, HE3aKOHHO YYaCTBYIOIIUX B BOOPYKEHHOM KOH(IIUKTE,
HE SBJISIOUIMXCS KoMOaTaHTaMu; 2) HEeOOXOJUMOCTH U3MEHEHHS KpUTe-
pHeB Ul KJIacCU(PUKALMU KOMOATaHTOB MJIM JIOTIOJIHEHUS UX TEpEeYHs
nepconanom YBOIL.

Mp1 He BriosiHE cormiacHsl ¢ B. B. ['aBprIIOBBIM B OTHOILIEHUH TOTO, 4TO
«MexnyHapo/iHOe TYMaHUTapHOE MPaBO UIEHTUDUIIUPYET CBOMX CYOb-
€KTOB M HAJIEJISET UX ONPEEICHHBIM CTaTyCOM B 3aBUCUMOCTH, MPEXKIE
BCETr0, OT TOTO SIBJISIFOTCS JIM OHU KOMOATaHTaMU WM TPaKAaHCKUMU JTH-
[[aMU, & HE B CUITY UX MIPHHA/JISKHOCTH K ONPE/ICIICHHBIM CTPYKTypam»?.
Kak pa3 npuHauiexKHOCTh K ONPEEIEHHBIM CTPYKTYPaM U MOXET CITy-
KHUTb HEOOXOJUMBIM (HO HE IOCTATOYHBIM) OCHOBAaHUEM Ha/I€JICHUS JIUIL]
CTaTycoM KoMOaTaHTa, KaK 3TO UMEET MECTO B ClIyyae MPUHAAIC)KHOCTH
JUI K BOOpYKeHHbIM cuiaMm. Ha 310 ykaswiBaeT u m. 5. ct. 44 JII I,
B COOTBETCTBHHM C KOTOpOH «JIr060i KoMOATaHT, KOTOPBIH MMonasaeT BO
BJIACTh IIPOTUBHOM CTOPOHBI, KOTZIa OH HE y4acTBYET B HAlaJCHUU WU B
BOCHHOM OIE€paLuy, SBJISIIOIIECHCS TOATOTOBKOM K HallaJeHUI0, HE Tepsi-
€T CBOETO TpaBa CYUTAThC KOMOATAHTOM M BOCHHOIUICHHBIM B CHITY CO-
BEpILIEHHBIX UM paHee JAeicTBUil». OIHAaKO OTHOCUTEIBHO CcTaTyca mnep-
conana YBOII Bricka3siBanue npodeccopa B.B. 'aBpuioBa abcomoTHO
BEPHO — NPpUHaAJIEXKHOCTh K nnepcoHairy YBOII ne no3Bosnsier ogHo3HA-
HO TPaKTOBAaTh JINLO KaK KOMOATaHTa (KaK U B CIy4yae MPUHAAJIEKHOCTU
K BOOPY>KEHHBIM CHJIAM JIMIIO0 MOYKET OTHOCUTCS K IPayKJaHCKUM JIMLIaM
win HekoMmOaraHTam). XoTs, ¢ APYroil, CTOPOHBI, KaK MpeCTaBIIseTCs,
IIPUHAUIEKHOCTD K Jeranu3upoBanHbiM UBOII mytem ux BKIO4eHUs
B COCTaB BOOPYKEHHBIX CHUJI CTOPOHON KOH(IMKTA, 00YCIOBIMBAET Ha-
JIeJIEHHE UX MepcoHaja CTaTycoM KOMOaTaHTOB.

I Cneayer Takke OTMETHTh HEOTHOPOAHOCTH JUYHOTO COCTaBa BOOPYKEHHBIX CHII,
BKJIFOYAOLIMX HEKOMOATaHTOB.

2 T'aBpmiioB, B. B. (2010). I[IpaBoBoe MONIOXEHUE YACTHBIX BOCHHBIX M OXPaHHBIX
KOMITaHHH: 331a91 MEX JyHapOAHOTO M HAIMOHAJILHOTO PEryaupoBanust. Poccutickui
edcec00HUK  MedcOyHapooHozo npaea. CII6.: CommanpHO-KOMMepUecKas (upma
«Poccus-Heay, 332.
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Jlo HEnoCpeACTBEHHOIO PACCMOTPEHHUS CTaTyCca U OCHOBAHUI OTHECE-
HHUS K omnpeneneHHon kareropun nepconaina YBOII cnenyeT oTMeTHTs,
YTO MX CTaryc (Kak U KPUTEPUH OTHECEHHUsI K 3TOMY CTaTycy) OyayT 3a-
BUCETH OT BHJIa BOOPYKEHHOTO KOH(IUKTA — BOOPYKEHHBIN KOH(IUKT
MEXJIYHApOJHOTO XapaKTepa, BOOPY)KEHHBIM KOH(MIMKT HEMeXIyHa-
POIHOTO XapakTepa, B MEHbILIEH CTENIEHN MHTEPHALMOHAIN3UPOBAaHHbIN
koHGMHUKT. Ha manHOEe 00CTOSTENICTBO aOCOMFOTHO 000CHOBAaHHO 00pa-
AT BHUMaHue MHoOTHe aBTopb!'. Hanpumep, B.H. PycunoBa ykasbiBa-
eT, uTo «B cBeTe HopM jus in bello cTaTyc COTpYyIHUKOB YaCTHBIX BOCH-
HBIX M OXPaHHBIX KOMIIAHUH 3aBUCUT OT KJIACCU(UKALIUU BOOPYKEHHOTO
KOH(JIMKTA B KAY€CTBE MEKAYHAPOTHOTO UM HEMEXKIYHAPOIHOTO, U OT
BUJIA ICATEIBLHOCTH, KOTOPYIO OHH OCYILECTBIISIOT».

Kareropust «xom0OaTaHT» NpPUMEHSETCS B CIy4ae BOOPYKEHHOTO
KOH(IMKTa MEXIIyHApOIHOTO XapaKTepa, MpaBOBOW CTaTyC IepcoHalia
UBOII B nporiecce KOTOPOTO CIIEAYET paccMaTpUBaTh OTACIBHO OT Ipa-
BoBoro ctaryca UBOII B nepuoj; BOOPY>KEHHOTO KOH(IUKTa HEMEXKY-
HapOJHOI0 XapakTepa.

[Ipn 5TOM, B KOHTEKCTE HAIlIErO aHAJIM3a UMEET BaXXHOE 3HAUYECHUE
orpesieNieHUe MOHSATUSI «KOMOATaHT» U ero BUJIOBOTO Pa3HOOOpasus.

Kak npaBuio, ais onpeneneHus NOHATUS, KPUTEPUEB, YCIOBUM MPU-
Ha/JISKHOCTH K KoMOaTaHTaM NpUMEHSIIOT CT. 4 JKeHeBckasi KOHBEHIIHS
00 oOpaiieHuu ¢ BoeHHOIUIeHHbIMU oT 12 aBrycra 1949 roga OKK I1I) u
ct. 43 II1 1. Onnako, B HUX HCIUIB3YeCs pasnnuHas popmynupoBka. B ct.
43 JIIT I roBopHUTCSt O BOOPY:KEHHBIX CHJIaX B COOMPATEIIBHOM CMBICIIE,
1 (HOpMYIIUPYIOTCS O0IINE KPUTEPHH, KOTOPHIM BXOASIIUE B UX COCTaB
nojpaseNeHus JOJKHBI cooTBeTcTBOBaTh (1. 1 ct. 43 JII I), ¢ yka3a-
HueM B II. 2 cT. 43 [II1 I uto «JIuna, BXoasmuye B cOCTaB BOOPYKEHHBIX
CHJI CTOPOHBI, HAXOJIAIIENCS B KOH(IIUKTE. .., SBISIOTCS KOMOaTaHTaMH,
TO €CTh OHU HMMEIOT MPaBO MPUHUMATh HETOCPEICTBEHHOE yYacTHE B
BOCHHBIX JIEUCTBUAX», T.€. MPUHAIJIEHKHOCTb K BOOPYKEHHBIM CHJIaM
(orBevaromum ycnoBusiM 1. 1 ct. 43 JII1 1) siBnsieTcs enMHCTBEHHBIM
yCIIOBUEM HAJIEJIEHHUs JIMLA CTaTyCOM KoMOaTaHTa (3a UCKIIIOUEHHEM He-
koMOaraHToB). Kak HaM KaxeTcs, B ONPEEJIeHOM CMBICIIE MPOU30IILIa
nenepcoHnduKanus komoaranTa mo cpaBHeHuro ¢ ct. 4 KK III.

' Kotsipos, WM. U., TlyseipeBa, FO. B. (2013). HerocymapcTBeHHBIC BOOPYKCHHBIC

TPYIIBl U MEXIYHApOJHOE TYMaHHUTapHOE MPaBO. MOCKOBCKULL HCYPHATL MeHCOY-
Hapoonoeo npasa, 3 (90), 7.

Pycunosa, B. H. (2009). IIpoGrneMbl MexTyHapOIHO-IIPABOBOTO PETYIHMPOBAHMS
JIESITEIFHOCTH YaCTHBIX BOCHHBIX M OXPAaHHBIX MPEINPHUITHH. Poccutickoe npaso 6
Humeprneme: ocypnan, 5. <http://www.rpi.msal.ru/prints /200905 3.html> (2013,
(hepain, 20).
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OO0paruM BHUMaHHE Ha CIIEAYIOIINE 0COOCHHOCTH. Bo-niepBhIX, 11110
o0mamaeT crarycoM KomOaTraHTa HE 3aBUCHMO OT TOTO, Y4acTBOBaJ JIU
OH, WJIM Y4YacTBYET B HaNaJCHUU WM B BOCHHOH onepanuu, Bistonei-
Cs1 MOJITOTOBKOH K HamajaeHuto. T.e. craryc komOaraHTa (B OOJIBIIMHCTBE
CIIy4aeB) HAMpsSMYIO HE CBS3aH C HEMOCPEACTBEHHOU IESATENbHOCTHIO
JMIa, a ¢ IPUHAJUICKHOCTBIO OIMPEIETICHHON CTPYKTYpE (BOOPY>KEHHBIM
cujaM, OIOJYEHHUIO, MAPTU3AHCKUM OTpsiiaMm). TakoW BBIBOA MOXKHO
caenarb u3 1. 5 ct. 44 JI1 1. T.e., nepconan YBOII, BkitoueHHOH B cO-
CTaB BOOPYKEHHBIX CHJ, HE3aBUCHUMO OT ()aKTHUYECKOrO y4acTHs B Ha-
naJcHUA U OOCBOM OIepaIiy, OTHOCUTCS K KomOaTaHTaMm. Bo-BTOpEIX,
TpakToBKa 1. 2 cT. 44 /II1 I mo3BosieT UCKIIOYUTh TpeOOBaHUE OTHOCH-
TeIbHO o0s3arepHoro codmonenus MI'TI u3 ycioBuii «koMOaTaHTHO-
CTH», c/ieNlaB ero (aKyJbTaTUBHBIM JJIs BCEX KaTeropuil KoOaTaHToB MO
ct. 4 KK III (B 3aBHCcHMOCTH OT chepbl JeHCTBUS 3TOTO MMyHKT — Ha BCEX
KOMOATaHTOB, UJTU TOJIBKO T€X, KOTOPBIE BXOST B COCTAaB BOOPYKEHHBIX
cui cornacHo 1. 1 ct. 43 JII1 I), kora kak HecoOmoaeHune 3To TpeboBa-
Hue B cooTBETCTBHE ¢ ycinoBUAMHU M. 2 1. A c¢T. 4 KK [Il u . 6 1. A ct.
4 KK III npuBoIUT K HEBO3MOXXHOCTH TMOMyUEHUs cTaTyca KoMOaTaHTa
JMYHBIM COCTABOM «JIPYTHX OIMOIYEHHUH U JOOPOBOIBUECKUX OTPSAIOB,
BKJItOYasl JINYHBIA COCTAB OPraHU30BAHHBIX JIBUKEHHUM CONTPOTUBICHHUS,
NPUHAISKAIIUX CTOPOHE, HaXoAs1eics B KOH(uKTey (. 2 1. A cT. 4
KK 1) n «HaceneHueM HEOKKYITMPOBAHHON TEPPUTOPHUH, KOTOPOE TIPH
IpUONIMKEHUN HENpPUATEIs] CTUXUHHO MO COOCTBEHHOMY MOYMHY Oe-
percs 3a opyskue a7 60pbOBl CO BTOPTAIOLIMMHUCS BOMCKaMH, HE YCIIEB
c(hopMUPOBATKCS B PETYISPHBIE BOMCKA, €CTTH OHO HOCHUT OTKPBITO OpY-
KUE U COOTIOaeT 3aKOHBI U 00bI4au BOMHBI (1. 6 m. A c1. 4 JKK III).
T.e. coomonenne MI'TI o XKK III sBnsercs kBanuuUIUpyOMUM MpH-
3HAKOM I HaJIeTIeHHs cTaTycoM komOaranTa, a mo JII1 I — net. OnHaxko,
HecoOmonenue kombarantamu MI'TI dakTudecku CBUIETEILCTBYET, B
3aBUCUMOCTH OT IOCJIEICTBHIA, O COBEPIICHUH BOCHHBIX ITPECTYIUICHUM.
DTH 00CTOSATENHCTBA BAYXHO YUUTHIBATH IIPU OTIPEACIICHUH CTaTyca Mep-
conana YBOII. I1o nammeMy MHEHHIO, KPUTEPUEM BO3MOKHOCTH JIETUTH-
muzauuu yyactust YBOII B MexxayHapoaHOM BOOPYKEHHOM KOH(QIIUKTE
B KauecTBe KoMOaTaHTa B KaueCTBE 00SA3aTEIILHOTO YCIOBHUS JOJKHO
OBITh COOMIOIEHUE UM COOITIOICHHE HOPM MEXIyHApOIHOTO MIpaBa, Ipu-
MEHSIEMBIX B MEPHOJ BOOPY>KEHHBIX KOH(MIUKTOB. B 3TOM CBA3M mpen-
CTaBJISIETCSI BAYKHBIM HEOOXOUMOCTH BHITOHEHUS iepcoraniom YBOIT
nonoxennii MI'TI.

B cnydae BoopykeHHOTO KOH(IMKTAa MEXIyHApOIHOTO XapakTepa
o0JaziaHre JUIa CTaTycoM KoMOaTaHTa MOPOXKIAET ONPEIeIICHHBIN 00b-
eM IpaB U 00sS3aHHOCTEH, OTIIMYHBIA OT CTaTyca TPakJaHCKOTO JIHIIA.
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B uacTHOCTH, NMII0 UMEET NPAaBO INPUHUMATh HEMOCPEICTBEHHOE yda-
CTHE B BOEHHBIX JIEHCTBUAX U B 3TOM KaueCTBE HE HECET IEPCOHAJIb-
HOM OTBETCTBEHHOCTH 32 CBOM JICHCTBUS, €CIIU B HE HAPYIIAET 3aKOHBI
u oObryan BoWHBI. B onpenenenubix, npsmo oropopeHHbIX B KK ¢ JIIT
[ 1 MexITyHapOIHO-TIPaBBIX 00BIYAsSX CIIydasiX, CTaTyc KoMOaTraHTa siB-
JsieTCs IPEANOCHUIKOM MPUOOpEeTEeHUs cTaTyca KepTBbl BOMHbBI C Haje-
JICHHEM OIpe/ieJIeHHbIX IpaB. He SBIAI0TCS UCKIIIOUEHHEM U IIEPCOHAI
UBOII. B ciyuae npunamiexHoctu nepconaia YBOII k kombaranTawm,
TO «OHM MOTYT CTaTh 0OBEKTOM HamaJIeHHs B JII000€ BpeMsi, HO U UMEIOT
IIpaBO MPUHHUMATh HEMOCPEICTBEHHOE y4acTHE B BOCHHBIX JIEHCTBUSX.
B ciyuae B3sTHS B IUIEH OHM UMEIOT IPABO HA CTaTyC BOEHHOIIEHHOIO
1 HE MOT'YT OBITh IIPUBJIEYEHBI K OTBETCTBEHHOCTH 32 caM (haKT ydyacTHs
B BOCHHBIX JICHCTBUAX»'.

OpHako, B OLIMYMM OT JIMYHOI'O COCTaBa BOOPY)KEHHBIX CHJI, U B
MEHBIIeH CTEeNeHN WHBIX KaTerophil KoMOaTaHTOB, KPUTEPUH OTHECE-
HUS K KOTOpBIM Oonee-meHee B yeTko mponucanbl KK u I I, unen-
tudukarus nepconana YBOII B kauecTBe koMOAaTaHTORB 3aTPyTHUTEb-
Ha, HE OJJHO3HAYHA M CBfA3aHA C PACIIUPUTEIHHBIM TOJIKOBAHUEM HOPM
MEXyHapOJHOTO T'yMaHUTapHOIo MpaBa BBUAY 1) pasHOoOOpasue BUIOB
UBOII, u BbINOTHAEMBIX MU (PYHKLUHN; 2) pa3InYHON CTENEHBIO BOBJIE-
yeHHOCTH niepcoHana YBOII k HenmocpencTBEeHHOMY y4acTHIO B OXPaH-
HBIX (BOCHHBIX) OINEpanusx, ero (yHKINOHAIHLHONH HEOJHOPOIHOCTHIO;
3) pasnuuHbIM ctarycoM Hanumarens yciayr YBOII — rocynapcrtso,
MEX/IyHapO/IHasi MEXIIPAaBUTEIIbCTBEHHAs OpraHu3alus, Win (uznye-
CKHe, IOpUIUYECKUE JTUIA, MEeXKAyHAPOIHAs HEMPABUTEILCTBEHHAS Op-
ra"uzaiys. 4) onpeaereHHoe 3HaYeHHE TS UASHTHUPHUKAIIMH IepcoHaa
UBOII kak kom0aTaHTOB OyJET UMETh M PACIIPOCTpaHsIEMOe Ha HETO 3a-
KOHOJIaTeJIbCTBA — FOCYJapCTBa pErucTpaliu, ToCy1lapcTBa HAaHUMATEs,
roCyAapCTBO HAXOKJIEHUS. B 3TOM OTHOIIEHNH Ba)KHBIM ISl YTOUYHEHUS
craryca nepconana YBOII sBnsercsa pazpadorannoe MKKK B 2009 .
CHEMAJIbHOTO PyKOBOACTBA, pPa3bsICHSIOIIETO COJACP)KAHUE TMOHATHUS
«HETIOCPEJICTBEHHOE Y4YacTHE B BOEHHBIX JCHCTBHUSX» U €r0o MOCIEN-
CTBHH B COOTBETCTBUH C MEKJTyHAPOIHBIM 'YMaHUTAPHBIM [IPABOM?.

Kak yxe yxaspiBanock panee, oTHecenue nepconana UBOII k kom-
0araHTaM HOCUT CUTYaTUBHBIA XapakKTep, CBA3aHO C UX COOTBETCTBU-
eM Kputepusm, BeliBuraeMeiM MI'TI k kombaranTam. OTH KPUTEPHH B

! Kuitap, 2.-K. (2006). busHec mper Ha BOWHY: YacTHbIC BOCHHBIC U OXPaHHBIC
KOMITaHUH M MEXKIyHapOJHOE T'yMaHUTapHOE TpaBo. MedcOyHapoOHblll JHCYpHAT
Kpacnoeo Kpecma, 88, 863, 8 — 9.

2 TlompoGuee cM.: Direct participation in hostilities <http://www.icrc.org/web/eng/si-
teeng0.nsf/html/p0990?opendocument> (2013, dhespais, 20).
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HaunOosnee KOHIEHTpUupoBaHHOH (opme conepxkarbes B KK III (cT. 4).
K HUM OTHOCUTCS MPUHATIEKHOCTh K TUYHOMY COCTaBY BOOPYKEHHBIX
CHJI CTOPOHBI KOH(IMKTA, a TaKXKe K JUYHOMY COCTaBy J0OpPOBOJIBYE-
CKHX OTPSJI0B WJIM OIOJYEHHUS, HE BXOASAIIMM B UX COCTaB, HO OTBEYAIO-
UM psiay ycrnoBuid. K uncimy koMOaTaHTOB OTHOCHUTCS TMYHBIA COCTaB
PErysipHBIX BOOPYKEHHBIX CHJI, CYHUTAIOMIMX ce0sl B OJYUHEHUU Ipa-
BUTENIbCTBA WJIM BJIACTH, HE MPHU3HAHHBIX JEpJKalllel B IJICHY JepKa-
BOH, PaBHO KaK M HACEJICHHE HEOKKYITUPOBAHHOU TEPPUTOPUH, KOTOPOE
P TPUOTMKCHUH HETIPUSTENSI CTUXUIHO, 10 COOCTBEHHOMY TMOYUHY
OepeTcs 3a opyskue 7151 00pbOBI C BTOPTAIOIIMMHUCS BOMCKaMHU, HE YCTIEB
c(hopMHUPOBATKCS B PETYISPHBIE BOWCKA, €CITH OHO OTKPBITO HOCUT OpY-
JKUE U COOTIONAET 3aKOHBI U 00bIYau BOMHBI.

Mgl cornmacHbl ¢ MHEHHEM O ToM, uTo B cT. 43 JII1 I «cokycupoBanbl
MPU3HAKU BOOPY>KEHHBIX CHJI, KOTOPHIMU IPENCTaBICHBI MPOTUBOOOD-
CTBYIOILIME TOCYAApCTBA B MEXKIYHAPOJHOM BOOPYKEHHOM KOH(QIIUKTE
1 Ha KoTopble pacupocTtpansaroTcs HopMmbl MI'TI. M 310 He ciyuyaiiHo,
T.K. BOOPY>KCHHBIEC CWJIBI (apMUsI) SBJISIOTCS WHCTUTYTOM TOCYAapCTBa
CO CBOMMH crieliupruyecKuMu ueptaMu. [I[ppuHuMaTh HEMOCPEICTBEHHOE
y4yacTHe B BOCHHBIX JICMCTBUSX BIIPaBE TOJIBKO JIMIIA, BXOMASIIHUE B CO-
CTaB BOOPYXXCHHBIX CHJI (KOMOATaHThl) rocyaapcTBa»'. OqHaKo B 3ToM
CBSA3U BO3HMKAET J1Ba BOIpoca. Bo-nmepBbIX, NEHCTBUTENBHO B CT. CT. 43
HIT I peub upger o npu3Hakax BOOpPYKEHHbIX cuil. Ho Beap, B COOTBET-
crBuu co cT. 4 JKK III x komOaranTaM OTHOCSITCS U JUIA, HE BXOISIIIAE
B COCTaB BOOPYXEHHBIX chJ. [oaTOMY, Ha HaI B3IJIsII, BO3MOXKHOCTh
MpUCBOEHUE cTaryca komOaranTa nepconairy YUBOK moxHo paccmarpu-
BaTh B JIByX aCIEeKTaxX — MPUHAIJICKHOCTh K JIMYHOMY COCTaBy BOOPY-
YKEHHBIX CHJT WII MIPUHATICKHOCTD K HHBIM BOOPYKEHHBIM ()OPMHUPOBA-
HUSM, OTJIMYHBIM OT BOOPY>KEHHBIX CHJI, HO B TOKE€ BpeMsl, IPAaBOMEPHO
YYaCTBYIOIIUX B BOOPY>KEHHOM KOH(IIHKTE.

[lepBriii BapuanT Hajenenus nepconana UBOII crarycom komOa-
tanTa 310 BKIoueHne YBOII (ero 4yacT, OTAECIBHOTO CTPYKTYPHOTO
MOJPAa3/eIeHHsI) B COCTaB BOOPY>KEHHBIX CHJI. MBIl HE BUAUM IMPSIMOTO
3anpera Ha Takoe BkiaroueHue B KK u JI1 I, npu n3nannm akra BHyTpeH-
HEro mpasa ¢ pacrpocTtpaHeHueM Ha nepconan YBOII Bcex nmonmoskeHuit
MI'TI oTHOCHUTEINIBHO CcTaTyca JIMYHOTO COCTaBa BOOPYXEHHBIX cuil. Of1-
HaKo, Kak ykasbiBaeT B.H. Pycunosa, «Kak npaBuio, nepcoHa 4acTHbIX
BOCHHBIX U OXPAHHBIX MPEANPUITHI HE BKIIIOUAETCS B JUYHBIA COCTaB

' Komsipos, U. 1., Tly3sipesa, F0. B. (2013). HerocynapcTBeHHbIE BOOpPYKESHHbIC
TPYHIIBI ¥ MEXIYyHApOJHOE I'yMaHUTApPHOE NPaBoO. MOCKOBCKUIL JHCYPHAL MEXHCO)-
Hapoonoeo npasa, 3 (90), 14 — 18.
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BOOPY)KEHHBIX CHJI «TOCYapCTBA-KOHTPAreHTa»» ', XOTsS ¥ HE OTPHULIACT
TaKyl0 BO3MOKHOCTb.

O Taxoit BO3MOXHOCTH cBHeTenbcTBYeT U 1. 3 cT. 43 JIT I, cornac-
HO KoToporo «Bcsikuit pa3, korjma cTopoHa, HaAXOAAIIAsACSA B KOHMIHUKTE,
BKJIIOYAET B CBOM BOOPYKEHHbIE CUJIbI IOJYBOECHHYIO OPraHU3aLUI0 WK
BOOPY>KEHHYIO OpraHM3alrio, 00eCeynBaroIly0 OXpaHy MopsiaKa, OHa
yBeomJIseT 00 ATOM JIpyrHe CTOPOHBI, HAXOASIINECS B KOH(IUKTE).
Crnenyer OTMETUTH, UTO JAHHBIN ITyHKT HE CAHKIIMOHUPYET BKIIOUEHHE
TaKoOro Pojia OpPraHM3aIMii B COCTaB BOOPY>KEHHBIX CHUJI, a yKa3bIBAaeT
TOJILKO Ha HEOOXOJMMOCTb COOJIIOACHHUSI OTIPEAEIEHHOTO YCIOBUS — yBe-
JIOMJIEHHE 00 3TOM JIPYTHX CTOPOH, HaXoIsAIIMXcsa B KoH(uukTe. Pemre-
HUE O TaKOM BKJIIOYEHWHU MPUHUMAET TOCYIapCcTBO, U MPABO Ha TaKOe
pelIeHre TPOUCTEKAET U3 TOCYJaPCTBEHHOTO CyBEPEHUTETA.

@dopmasibHO TOBOPSI, B JAHHOM IyHKTE HE WUJET peub HU O XapaKTe-
pe (myOIUYHBIN UKW YaCTHBIN), HU O HAIIMOHAJILHON MPUHAICKHOCTH
(HanMoHaNbHASI, THOCTPAHHAs opraHu3aius). EAMHCTBEHHO YTO MMIIe-
paTUBHO yKa3bIBaeTCs — Ha ee (PyHKIUIO TaKoi opranusanuu — odecre-
YeHue OXpaHbl mopsaka. [Ipuuem sta QyHKIHS T0KHA OBITH IPUCYIIA
JTAaHHOW OpraHM3aIlNH elle 10 BKIIOUEHHUS B COCTaB BOOPYKEHHBIX CHIL.

Uro kacaeTcs HalMOHAJIbHOW MPUHAJIEKHOCTH, TO KaK YKa3bIBaeT
N.W. Kornsipos u 10.B. Ily3sipeBa’, peub MOXKET HITH O BKIIOYECHHH B
COCTaB BOOPYKEHHBIX CHJI BOIOIOIIETO FOCY/AapCTBa KaK OT€UECTBEHHBIX
(HaIIMOHATBHBIX) TOJYBOCHHBIX WM BOOPYKEHHBIX OpraHU3allui, Tak
U TPUPABHEHHBIX K HUM CHJIOBBIX CTPYKTYp, AEATEIbHOCTH KOTOPBIX
o0ycCIIOBIIeHa MEKIYHAPOIHBIM JJOTOBOPOM. MBI HE BITOJHE COIVIACHBI
C TaKUM yTBepxkAeHreM. HU4To B JaHHOM IYHKTE HE YKa3bIBaeT Ha He-
00XOMMOCTh HAJIMYMsI MEXIyHapoJIHOro jgorosopa. Hamr B3misia, He
OyaeT IPOTHBOPEUUTh HOpPMaM MEKIYHApOAHOTO IMpaBa BKIIOYCHHE B
COCTaB BOOPY’KEHHBIX CHUJI KaK MHOCTPAHHOM MOJYBOEHHOM HIIK BOOPY-
KEHHOM OpraHU3aluy YacTHONPABOBOM MpPUPOABI, C OrpaHUUYEHHBIM
YCIIOBUEM — €€ JIeATENbHOCTh HalpaBieHa Ha OOeCIeueHUe MopsiaKa.
Peub 0 MexyHapOIHOM JOTOBOPE KaK OCHOBAHMHU TAKOI'O BKJIIOUEHMUS
BO3HHUKAET, Ha HaIll B3JISII, TOJILKO B ClTydae MyOIUYHOIPABOBOM MPHUPO-
JIbl TAKOW MHOCTPaHHOM opraHu3anuu. [Ipuuem pedb ueT o BKIFOYEHUN

' Pycunosa, B. H. (2009). IIpo0GieMbl MeXIyHAPOIHO-IIPABOBOTO PETYINPOBAHHMS

JIeSITeIbHOCTH YaCTHBIX BOCHHBIX M OXPaHHBIX MPEeINpHUITUi. Poccutickoe npaso 6
Unumepneme: ocypnan, 5. <http://www.rpi.msal.ru/prints /200905 3.html> (2013,
(espans, 20).

Kortmspos, U. ., Ily3eipesa, 10. B. (2013). HerocymapcTBeHHBIE BOOPYKEHHBIS
TPYIIBl W MEKAyHApOIHOE TyMaHUTapHOE TMpaBo. Mockosckuil  JcypHal
MedcoyHapoonoeo npasa, 3 (90), 14 — 18.
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MMEHHO OpraHu3anum, B HameM ciiyyae YBOII, a He oTAenbHbIX UL, U
MMEHHO BKJIFOYUEHHE B COCTaB BOOPYKEHHBIX CHJI OpraHU3alllM, Ha HAIll
B3IVISIJT TOPOKIAET NOTEHIMAIBHYI0 BO3MOKHOCTh HA/leJIEHUSI BCEX €€
COTPY/IHUKOB CTaTyCOM KOMOATaHTOB.

B cBa3u ¢ kommepueckuM xapakrtepom aestenbHocTH YUBOII Bo3-
HUKaeT BOMPOC 00 MPaBOBBIX MOCIEACTBUIX KOHTPAKTA, 3aKIFOUYEHHOTO
UBOII u npaBUTETHCTBOM TOCYIApCTBA, YUACTBYIOIIETO B BOOPY>KEH-
HOM KoH(pnuKTe. J[aHHBI KOHTPAKT MOXKET MpeaycMaTpuBaTh MPaBO
i Bosnararh Ha nepcoHan YBOK 00s3aHHOCTh HEMOCPEICTBEHHOTO
y4acTusi B BOCHHBIX JercTBUsX. OMHAKO, MO HAlIEeMy MHEHUIO, HaJH-
Yre TaKOTO KOHTPaKTa OyaeT HeOOXOMUMBIM, C Y4ETOM YaCTHONPABOBOU
npuponbl YUBOII, HO HeTOCTaTOUHBIM YCIOBUEM MTPUCBOCHUE MEPCOHA-
ay UBOII craryca koMmOaTaHTOB.

Haubonee sBHBIM clydaeM TakKoro BKJIFOUEHWH, U COOTBETCTBEHHO
MPUHAAJIEKHOCTU MEPCOHANIA KaK MHOCTPAHHOM, TaK M HAIlMOHAJIBHOU
YBOII k xombaTtaHTaMm, SBJISETCA HAJWYUE aKTa BHYTPEHHETO TpaBa,
BrutovaromieM UBOII B coctaB BoopyxkeHHbIX cuil. Hamuuue naHHOTO
aKTa sIBJIIETCS, HA HAlll B3NS JOCTAaTOYHBIM MPABOBBIM OCHOBAaHUEM
st uaeHTugukanun YBOIT kak cocTaBHON 4acTH BOOPY)KCHHBIX CHIT
COOTBETCTBYIOILETO rOCY1apCTBa.

VYenoBusMU U TpaBOBBIMU nocieacTBusMu BkitoueHus: YBOII (ero
YacTH) B COCTaBa BOOPYKEHHBIX CHJI SIBJISIETCS COONIOACHHE MOIOKEHHH
m. 1 ct. 43 Il I, a uMeHHO: HaXOXKJIEHHUE TOJ] KOMAaH/IOBaHUEM JIHIIA,
OTBETCTBEHHOI'O MEPE] ITOW CTOPOHOM 3a IMOBEJACHUE CBOUX NOJIYMHEH-
HbIX; MOJYMHEHUE BHYTPEHHEH AUCHUIUIMHAPHOW CUCTEME, KOTopasd,
cpeau mpouero, oOecriedyrBaeT COOMIOAECHHE HOPM MEXKIyHAPOJHOTO
npaBa, MPUMEHSIEMBIX B IIEPUO]] BOOPYKEHHBIX KOH(PIUKTOB. [TpH aTOM,
JULA, BXOASIIHNE B COCTaB BOOPY>KEHHbBIX CHJI CTOPOHBI, HAXOSAIEHCS B
KOH(UIMKTE (KpOME MEIMIIMHCKOTO M TYXOBHOTO IEpCOHAa), SIBISIFOTCS
KOMOaTaHTaMH, TO €CTh OHH UMEIOT MIPABO MPUHUMATH HEMOCPEICTBCH-
HOE Y4acCTHE€ B BOCHHBIX JIEUCTBUSIX.

B sTOM ciiyyae MMeeT MeCTO OTHOCUTEIBHO HE COOTBETCTBYIOLIUMI
TPAIUIIMOHHOMY CTIOCO0 (hOpMHUPOBAHHUS BOOPYKEHHBIX cuil. M1 B 3TOM
ciydae YBOII kak caMOCTOSITEIbHBIN CYOBEKT «PacTBOPSETCS» B CTaTy-
Ce BOOPYKEHHBIX CHJI, U BCE €T0 ACHCTBUS OyayT MPUCBANBATHCS BOOPY-
KEHHBIM cWJIaM. Beslb OIHMM U3 yCIIOBUI OTHECEHHSI JIML K HAEMHUKaM
OyZeT HEBXOXK/ICHHE B JINYHBIN COCTaB BOOPYKEHHBIX CHJI CTOPOHBI, Ha-
xonsmieiicss B koHpmukre ( €) m. 2 ct. 47 AII 1. JlelictBUTenbHO, YTO
KacaeTcsl TPaKJaHCTBA, 1a U IPYTUX KPUTEPUEB HAEMHHUKOB, OHHU KOTYT
CBHJIETEILCTBOBATh O BOBMOXKHOCTH KBanudukanuu rnepcorana YBOII
(0coOEHHO HWHOCTpPaHHOM), OJHAKO MMEHHO TepCcoHalia, a He caMoi
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UBOII, 1 BO-BTOPBIX, 3TH KPUTEPUU MO3BOJSIOT KBAIU(UIMPOBATH
JULO B Ka4eCTBE Ha€MHMKA JIUIIb B COBOKYITHOCTH, U HECOOTBETCTBHE
XOTs1 ObI OTHOMY KpUTEPHS MO3BOJISIET N30eKaTh TAKOW KBaTU(DUKALIUH.

[To3ToMy, Ha Hall B3I/, YHUBEPCAIBHOTO 3arpeTa Ha (GopMHUpOBa-
HUS BoopykeHHbIX cuil nocpeactsoM YBOII wer. IlonbiTka Takum 00-
pa3oMm kBanupumposars nepcoHan YBOII B kauecTBe HAEMHHUKOB Ha-
TAJIKUBACTCSl HA JIBE MPOOJEMBI': Pa3MBITOCTh KPUTEPHUEB HACMHHUKA’;
OrPaHUYEHHOCTh YYaCTHUKOB MEXyHapOIHOW KOHBEHLIUsI O Oophoe ¢
BepOOBKOM, HCIOIb30BaHUEM, (DUHAHCUPOBAHUEM M OOyUYEHHEM HaeM-
HukoB 1989 r.

Taxkum ob6pazom, cormacuo MI'TI, HCKITIOUUTENBHO B MOPSIIKE, OIpe-
JieNsieMbIM HallMOHAJIBHBIM 3akoHOAaTenbcTBOM, UBOII OynyT BKitOUE-
HBI B COCTaB BOOPYKEHHBIX CHJI JAHHOT'O IOCYIapCTBa, a UX MEPCOHAI
npuoOpeTeT cTaTyc KOMOATaHTOB.

B ciryuae BXOx1eHHUS B COCTaB BOOPYXEHHbIX cuil, nepcoHan YBOII,
BBINOJTHSIOIINN MEUKO-CAaHUTapHble (DYHKIUU WIM MHPOPMALMOHHBIE
(YHKLIMU MOXET ObITh OTHECEH K HeKkoMOaTraHTaM. Bo3MOXKHOCTh mpu-
Ha/JISKHOCTHU K JaHHOH kareropuu nepconan YBOII 6oabMHCTBO aB-
TOPOB UTHOPUPYIOT, U HA IPAKTUKE OHA HE PaCIpPOCTPAHEHA, IIPUYEM
cortacHo HopMam MI'TI, MeaMIMHCKUI M caHUTapHBINA NepcoHa oba-
JAI0T CIICLUAaIbHOM 3aIlUTOMN, BHE 3aBUCUMOCTH OT BXOXKJICHHS B COCTaB
BOOPYKEHHBIX CHJI, HallMOHaJIbHBIX oOmmecTB KpacHoro Kpecra wnm
Kpacnoro ITomymecsina, rpaxiaHckoro craryca, XOTs 3Ta 3allUTa U €€
HOPMATHUBHOE COAEPKAHUE MOTYT 3HAYUTEIILHO Pa3In4arbCsl.

Cormacuo nm. 3 n. A ct. 4 III XK craryc BOGHHOIUIEHHBIX MOMKET
OBITH MTPEJOCTABIICH JINLAM, «CISIYIOIIUX 32 BOOPYKEHHBIMU CUITAMI).
IIpy 5TOM OHHU SABJIAOTCS IPAXKIAAHCKUMU JIULAM, OJHAKO, UMEIOIIUMHU
TECHYIO CBf3b, B IPOIIECCE OCYLIECTBICHUU CBOUX (PYHKIMH, C BOO-
pyx€HHbIMU cuiiamu. [Ipu 3TOM KOMOaTaHTaMH OHU HeE SIBIISIOTCS, HE
YUYacTBYIOT B OOEBBIX CTOJKHOBEHUSX, HE BIIPaBE MPUMEHSATh CHILY, HO
HMEIOT IIPaBO Ha MPENOCTABICHUE UM CTaTyca BOCHHOIUIEHHBIX. K HUM
MokeT oTHocuTcs nnepconan YBOII, Beimonssitomuii 3a1a4u, CBsI3aHHbIE
C JIOTUCTUYECKOM MOJIEPIKKON BOOPYKEHHBIX CHJI, CHAOKEHUEM, OKa3a-
HHEM HH)KCHEPHBIX MM CTPOUTEIBHBIX YCIIyT™.

! JlaHHBIN BOMIPOC MBI PACCMATPUBAEM B OTICIHLHOM maparpade HacTosIel paboThL.

2 Cm.: [aBug, 3. (2000). Ipunyunsl npasa soopyoicennvlx kongnuxmos. M., 344,

* Pycunosa, B. H. (2009). IIpoGineMbl MexIyHapOJHO-IIPABOBOIO PEryIHPOBAHUS
JIESITEIFHOCTH YaCTHBIX BOCHHBIX M OXPAaHHBIX MPEINPHUITHH. Poccutickoe npaso 6
Humeprneme: ocypnan, 5. <http://www.rpi.msal.ru/prints /200905 3.html> (2013,
dhepain, 20).
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[Tpusznanue nepconana UBOII B kauecTBe KOMOATaHTOB BO3MOXKHO
Ha OCHOBAaHUM €r0 OTHECEHHUS K JINYHOMY COCTaBY JIPYTHX OMOTYCHHNA
U T0OpPOBOJIBYECKUX OTPSIIOB (HE BXOSIIMX B JMYHBIA COCTaB BOOPY-
’KEHHBIX CHJI CTOPOHBI, HaXoAdIIelcs B KOH(IMKTE), BKIIOUas JIUNUYHBINA
COCTaB OPraHU30BAHHBIX JBM)KEHUM COMPOTHBICHMS, MPUHAIEKAIUX
CTOpOHE, HaXoAAIIecs B KOHPIUKTE, U ISHCTBYIOIUX HA UX COOCTBEH-
HOW TEPPUTOPHUU I BHE €€, JaKe €CJIM ATa TEPPUTOPHS OKKYIIHPOBaHA
(A. . 2) ct. 4 KK III)'. JIns oOpereHus craryca KomMOaTaHTa JIMIHBIN
COCTaB JIOJDKEH OTBEYATh YCJIOBUSIM OPraHM30BAaHHOCTH W JIETUTUMHO-
CTH, NIEPEUUCIICHHBIM B CTaTbe 5 (HaJM4ue KOMAaHJOBaHUS, HOLICHHE
OTIpeIeIEHHOTO OTIIMYUTEIBHOTO 3HaKa, OTKPHITOE HOIICHUE OPYKHUS
U COOIIOIEHUE «3aKOHOB U OOBbIYaeB BOMHBI»). JlaHHBIE KpUTEpUH B
00001ICHHOM BHJI€ COAEpKaThCs U B onperaenensl U m. 1 ct. 43 I I,
B COOTBETCTBHM C KOTOPBIM K KOMOATaHTaM OTHOCSTCS «OpraHW30BaH-
HbIE BOOPY>KEHHbIE CHJIbI, IPYTIIBI U MOIPa3/IeIeHuUs], HAXOIAIINEeCs 0
KOMaHJIOBaHHEM JIMIIA, OTBETCTBEHHOTO TEpe]] CTOPOHON KOH(IMKTA 3a
MIOBEJICHNE CBOMX MOMYMHEHHBIX.... Takue BOOPYKEHHBIE CHIIBI TIOIYH-
HSIOTCSI BHYTPEHHEH IUCIMITIMHAPHON cHCTeMe, KOTopasi, Cpeliu Ipo-
yero, odecrneynBaeT cOOII0CHNE HOPM MEXIyHApOAHOTO IpaBa, Mpu-
MEHSIEMbIX B TIEPHOJ BOOPY>KEHHBIX KOH(DIUKTOBY.

OTHOCUTENHFHO BO3MOXKHOCTH UX coOmoaenus nepconaiom YBOII B
NPUHIAIE, COMHEHUI HE BO3HHMKAET (XOTS, HECOMHEHHO CYIIECTBYIOT
orpeiesIeHHbIC TPOOJIEMBI UX COOJIOCHHUS).

! Taxyro Bo3sMoxxHOCTh iomyckaeT B. B.'aBpunos u B. H. Pycunosa: CmI"aBpuiios, B. B.
(2010). ITpaBoBoe MONOKEHHME YAaCTHBIX BOCHHBIX M OXPAHHBIX KOMIAHHUU: 3a1adi
MEXIYHApOJAHOTO M HAIMOHAIBHOTO PETYIHpPOBaHMs. Poccutickuil eice200Hux
MmedicdyHapoonozo npasa. CI16.: CoruanbHo-KoMMepueckas pupma «Poccusi-Hesay,
332; Pycunosa, B. H. (2009). [Tpo6ieMbl MeX1yHapOJHO-ITPABOBOTO PETYIMPOBAHUS
JICATEIILHOCTH YaCTHBIX BOGHHBIX M OXPAaHHBIX NPEINpHITHH. Poccutickoe npaso 6
Hnmeprneme: ocypnan, 5. <http://www.rpi.msal.ru/prints /200905 3.html> (2013,
¢espais, 20).

2 «IIpocennTh HATHMYKME WM OTCYTCTBHE YKA3aHHBIX MPU3HAKOB HA MPAKTHUKE OyaeT
YpEe3BBIYAHHO TPY/IHO, TaK KaK B IOJEBBIX YCIIOBUSX MPAKTHYECKH HEBO3MOXKHO
OBICTPO M TOYHO YCTAaHOBHTH, HAIPUMeEp, (PAKT MPHUHAIICIKHOCTH AAHHOM IPYIIIBI
JIMII K CTOPOHE KOH(JIMKTA WM €€ HaXOX/ICHNE 1101 OTBETCTBEHHBIM KOMaH/I0BaHHU-
em». ['aBpuios, B. B. (2010). [IpaBoBoe MON0KEHNE YACTHBIX BOCHHBIX U OXPaHHBIX
KOMITaHUH: 3a/1a4l MEKAYHApPOJHOTO M HAIMOHAIBHOTO PEryaupoBaHus. Poccuii-
CcKUll edce200HUK medcoynapoonoeo npasa. CII6.: ConpanbHO-KOMMepUecKas Gup-
Ma «Poccus-Heay, 332.; Corpyaauku HekoTopeix UBOK «MoryT otnyars cebds ot
MECTHOTO TPAXKIAHCKOTO HACENICHHUSI IOCPEACTBOM HOLIEHUS! ()OPMBI, HO, YUUTHIBAS
MHOTOYHCIIEHHOCTh KOMITAaHWH, HEMPHUATEIO OyAeT OYCHb CIOXKHO OTIMYHUTH OJIHY
KOMITaHUIO OT JPYTOH, COTPYAHHMKH KOTOPOW HE MOANagaroT IMoJ JACHCTBHE CT. 4.
A. 2. 1 HenocpenCTBEHHOE HamaJICHWE Ha KOTOPBIX OyaeT mpectyruieHnem». Ka-
MepoH, JI. (2006). YacTHbIE BOCHHbIC KOMIIAHUM: UX CTaTyC IO MEXIYHAPOIHOMY
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Becbma BaxkHbIM mpencrasisiercs 3amedanue B. H. Pycunosoi o
TOM, 4TO B ciyuyae, ecnu corpyaHuku YBOII He nmoananaror HU 1oA
OJTHYy M3 TEPEYHCIICHHBIX KaTeropuii (KoMOaraHTOB, HEKOMOATaHTOB,
JIIL, «CIEAYIOLIUX 32 BOOPYKEHHBIMU criiaMm» — K.I), To nanpHeiimas
KBaIM(UKAMS ITUX JIHI[ OyJeT 3aBUCETh OT TOTO, KAKOW JeSTEIbHO-
CTBhIO OHU 3aHUMAIOTCS B 30HE BOOPYKEHHOTO KOHpuKTa'. OTHAKO MBI
He BIOJIHE COMIACHBLI C TaKUM 0000IeHreM. B OoTHOIIEHNH UX UIOEH-
TU(UKALNN KaK «HAeMHHKOBY», «HE3aKOHHBIX KOMOATaHTOBY MX (PaKTH-
4yeckas JesTeIbHOCTh OylAeT UMeTh 3Ha4eHHe, Yero HeJb3s CKa3aTb 00
HX CTaTyce KaK IPaKJIaHCKOTO HACEJIEHUs, KOTOPBIN 3aBUCUT CKOpEE OT
HETIPUHAJJISKHOCTH K KoMOaTaHTaM (He3aKOHHBIC KOMOATaHThI HE SIBJISI-
I0TCS CaMOCTOATEIbHON Kareropueit). OnHako, B psjie C1y4yaeB UMEHHO
oT aesTenbHOCTH coTpyaHukoB UBOII 3aBuCHT OTHECEHHE UX K OIHOMU
W3 Pa3HOBHUIHOCTEH KOMOATaHTOB — HACEJICHUIO OKKYITUPOBAHHOH Tep-
pUTOPUH, KOTOPOE TIPU MPUOIMIKEHUN HETPUATENSI CTUXUMHO O CO0-
CTBEHHOMY MIOYHMHY OepeTcs 3a opysKue JIJ1sl 00phObI CO BTOPTAIOIIUMUCS
BOlCKaMu, He ycIieB c(pOPMUPOBATHCS B PETYISIPHBIE BOICKA, €CIIH OHO
HOCHUT OTKPBITO OPYXKHE U COOJIO/IaeT 3aKOHBI U 00bIYau BOWHBI (TIIL. 6
m. A ct. 4 KK III).

B s1o0i1 cBa3u nepconan YBOII nomkeH cOOTBETCTBOBATh HE JIBYM,
KaK TPAJULUOHHO CUYUTAETCS, a MIATU YCIOBUAM. Bo-niepBbIX, OTHOCUTCA
K HACEeJICHUIO0 OKKYTUPOBAHHON TEPPUTOPHUH, YTO BEChbMa COMHUTEIHHO
B MepByto ouepenpb ais uHoctpanHod UBOII unu mist muHOCTpaHHOTO
nepcoraia UBOII. Bo-BTopbIx, «Mpu MPUOIMKECHUN HETPHUATENSI CTH-
XUI{HO 1O COOCTBEHHOMY MOYHHY Oepercsi 3a opy:kue s OOpbOBI
CO BTOpraroummucs Boiickamm» (Beiaeneno Hamu, K.I'). T.e. peub uner
HE O COCTOSIHUM B HEKOTOPOM CTPYKTYpE, & O CaMOCTOSATEIbHBIX AEH-
CTBUSX, JIeATeNbHOCTU. [loqunHeHnto npukasy, JEHCTBUIO Ha OCHOBA-
HUU KOHTPAKTa, & UMEHHO O CTUXUIHOCTHU JEHCTBUI TI0O COOCTBEHHOMY
MOYKHY. DTO YCJIOBHE CBUIETEIHCTBYET O TOM, YTO MMEHHO B Kade-
ctBe niepcorania UBOII, a He OT/AENbHBIX YaCTHBIX JIUII, OTHOCSIIIHXCS
K HAaceJeHUI0, OHU HE MOTYT OBITh MPU3HAHBI KOMOATaHTaMH JTAHHOTO
Buja. OMHOBPEMEHHO, OHU JIOJKHBI «B3SITHCS 32 OPY)KHE», a HE OBbITh
BOOPYKEHBI. B-TpeThrx, TpeOOBaHUE O TOM, UYTO HACEIICHUE HE YCIIEI0
c(hopMHUpOBaTECS B PETYJSIPHBIC BOKWCKA MOXET CBUICTEIHCTBOBATH O

ryMaHUTapHOMY IpaBy U Bo3zaelicteue MI'TI Ha perynupoBaHue UX IeATEIbHOCTH.
Medicoynapoonsiii acypran Kpacnozo Kpecma, 88, 86, 79.

Pycunosa, B. H. (2009). IIpoGrmeMbl MeXyHapOIHO-IPABOBOTO PETYIHMPOBAHMS
JIESITEIFHOCTH YaCTHBIX BOCHHBIX M OXPAaHHBIX MPEINPHUITHH. Poccutickoe npaso 6
Humeprneme: ocypnan, 5. <http://www.rpi.msal.ru/prints /200905 3.html> (2013,
dhepain, 20).
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OTCYTCTBHH OpPraHU3aLMU, YTO B ONPEIEIECHHON CTENeH! HEMPUEMIIEMO
B ciiyyae UBOII. B-ueTBepThIX, OHU JOJIKHBI OTKPBITO HOCUTH OPYKHE,
WX B-TIATHIX, COOJTFOATH 3aKOHBI M 00bIYar BOWHBL. [1pu 3TOM MBI He HC-
KJIF0YaeM BO3MOXKHOCTH yuacTus nepconana YBOII B amunoMm kayecTBe
B «00pb0€E CO BTOPraroluMuUCs BOMCKaAMMU», YTO, OHU «OTKPBITO OPYKHE
U cOOMIOMAEeT 3aKOHBI U 00bIYau BOWHBDY, YTO OJJHAKO HE MPOTUBOPEUHT
nercTBrio B coctaBe noapazaenenuii YBOII, Ho mo coOcTBeHHON MHU-
[[MaTUBE.

OTMeTuM, YTO CYHIECTBYET U ApyTras TOUKa 3peHus Ha 3ToT cueT. [lo
muenuto .. Kotmsiposa u FO.B. Ily3bipeBoii, B cuTyanuu, KOraa co-
CTaBE HACEJICHUs, KOTOPOE MPU MPUOTIKEHIH HEMPUATENS CTUXUIHO TI0
COOCTBEHHOMY TOYHMHY OepeTcs 3a opykue Jisi 00phOBI CO BTOPTAIOIIIH-
Mmucs Boiickamu, nepconasn YBOK BoroeT ¢ HenpusATeNbCKUMHU BOMCKaMH,
TO Ha HETrO PaCIpOCTPaHSETCs CTaTyC KoMOaTaHTa M BOEHHOILJICHHOTO,
YTO COOTBETCTBYET HOPMaM MEKIYHAPOIHOTO TYMaHUTAPHOTO TpaBa’.

Kak yxaszsiBaer B. H. PycuHoBa, eciu AesTeNbHOCTh MEPCOHA-
na YBOII B 30He BOOpYXEHHOTO KOH(IIMKTA HE CBsI3aHA C HEMOCpPE.-
CTBEHHBIM YyYacTHEM B BOCHHBIX JIEHCTBUAX (00aBMM — B KauecTBe
koMmOarantoB — K.I'), 1 OHU He SIBIAIOTCS «JIUIAMH, CICAYIOIIUMH 32
BOOPYXEHHBIMU cHIIaMW» (1l HekoMOarantamu — K.I'.), To oHM 10mK-
HBI paccmarpuBarhes B cuiy cT. 4 KK IV kak «rpaxaaHckue Juia»’,
C OrOBOPKOI 0 BOBMO)KHOCTH MX KBaJM(UKALMU KaK HAEMHHUKOB U He-
3aKOHHBIX KoMOaTaHToB. ClenyeT OTMETUTh, YTO HAEMHHKOB BKIJIFOYA-
IOT B KaTETOPHIO HE3aKOHHBIX KOMOATaHTOB, YTO Ha HAIIl B3IVISI/ BIIOJIHE
OIpPaBAAHO.

[Tpo6nema kBanudukanuu nepconana YBOII kak HAeMHUKOB SIBIISI-
ercs Hanboiiee 00CY)IaeMOi B JIOKTPUHE U MPAKTUKE, U TPEOYIOT OT-
JieIbHOr0 aHanu3a. OTMETUM TOJIBKO, YTO HAEMHHUKHU TPAKTUYECKH OJTHA
13 HEMHOTUX CAMOCTOSITEIbHBIX KaTErOPHil, HE OTHOCSIIMXCS HU K KOM-
Oarantam (comnacuo 1. 1 ct. 47 JII 1 HaemHuKM HE UMEIOT TpaBa Ha
cTaryc koMOaTaHTa WM BOCHHOIUIEHHOT0), HU K TPa)k/IaHCKOMY HaceJe-
HUIO, TPOTUBONPABHOCTH KoTopoit 3akperuieHa B JKK IIT u JIIT 1.

MpsI cuutaeM HEOOXOAMMBIM PACCMOTPEHHE BO3MOXHOCTU MPUHA-
nexHocTH nepconana YBOII k kareropuy HE3aKOHHBIX KOMOATaHTOB

! Kormsipos, U. WU., Ilyseipera, 0. B. (2013). HerocyaapcTBeHHbIE BOOPYKEHHbIE
IpyNIel M MEXIyHApOAHOE TyMaHUTapHOe NpaBo. Mockosckuil — ocypran
MedncoyHapooHozo npasa, 3 (90), 9.

2 PycunoBa, B. H. (2009). IIpoGneMbl MeXIyHapOTHO-IPABOBOTO PEryIHPOBAHUS
JICATENIHOCTH YaCTHBIX BOGHHBIX M OXPAaHHBIX NPEANpHITHH. Poccutickoe npaso 6
Humepneme: orcypnan, 5. <http://www.rpi.msal.ru/prints /200905 3.html> (2013,
¢despais, 20).
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KaK CaMOCTOSITEJIbHOW KaTeropyuu Y4acTHHKA BOOPY>KEHHOTO KOH(IHK-
Ta, HECMOTPS Ha TO 4TO B 1OroBOpHbIX HOpMax MI'TI nannast kareropust
npsiMo He BbIensercs. [IpoOnema BbIAETICHNUS KaTETOPUH HE3aKOHHBIX
KOMOATaHTOB BbI3BaJla IIUPOKHE AUCKYCCUU B JOKTPHUHE MEXKIyHa-
poxnoro mpasa'. JlocTaTo4HO MOAPOOHO CTATyC MOCIEAHEH KaTeropuu
nun npoananusuposan Kuyt [lepman B cBoeil cratbe «IIpaBoBoii cTa-
TyC «HE3aKOHHBIX M (WJIM) HE TOJIb3YIOLIUXCS 3allUTOW KOHBEHIIHM
KOMOATaHTOB»» B KOHTEKCTE IMpaBa «HE3aKOHHBIX / HE TMOMAJAI0IINX
O] 3aIUTy KOHBEHILIMH KOMOATaHTOB» Ha MPABOBYIO 3aIUTY, MPeIo-
CTaBJISIEMYI0 MEXIYyHApOJIHBIM T'yMaHHUTApHBIM mpaBom?. MIMeHHO Ha
HEOJHO3HAYHOCTh CTaTyCa 3TOW KaTeropuu JIMI[ oOpallaeT BHUMaHHUE
K.V. Yorkun «I[Ipo6iembl, BOSHUKAIONINE B CBSI3H C OTKa30M B CTaTyce
KomOaraHTa®, — OIHA U3 CIIOKHOCTEH, C KOTOPHIMU Mbl CTAJIKHBACMCS
[IPU IPOBEACHUM PA3INYMs UCKIIOUUTEIIbHO Ha OCHOBE JIBYX KaT€TOPUA:
KOMOATaHTOB M TPAXKIAHCKHX JTHID*.

B sront cBasu B. H. PycuHoBa yK3bIBaeT, 4To €CIM COTPYAHUKHU
YBOII He MOTYT cUMTaATHCSI KOMOATaHTaAMH B CHITy TOTO, YTO, K TIpPUMeE-
Py, OHM HE TOAUMHSIOTCS HAIIPSIMYI0O BOGHHOMY KOMaHJIOBaHUIO WJIM HE
COOIONAIOT MPUHIIUI OTIIMYHUS OT TPAKIAHCKOTO HACENIeHUs, U, HECMO-
Tpsl Ha 3TO, IPUHUMAIOT HEMOCPEACTBEHHOE y4yacTUE B BOEHHBIX JEil-

! lepman, K. (2003). IIpaBoBO# CTaTyCc «HE3aKOHHBIX M (WJIM) HE IMOJB3YIOIIHXCS

3aIUTON KOHBEHIIUHA KoMmOaTraHtoB». Mescoynap. ocypu. Kpacnoeo Kpecma,
51 —87.; TysmyxamenoB, b. P. (2006). Xamnan nporuB Pamcdenna: ypoku u
napaytenu. Poc. eaxcecoonux mescoynap. npasa. CII6.: CK® «Poccusi—Heay,
2008. — Crrerr. BoIL., 129 — 139.; Kopotkuii, T. P. (2009). I'enesnc moHaTus u craryca
YYaCTHHKOB BOOPY>KEHHBIX KOH(QIIUKTOB. Poc. exceco0nux mexcoynap. npasa. CI10.:
CK® «Poccusi—Hesay, 2010. — Cnen. Bwim., 267 — 285. (Korotky, T. R. (2009).
Genesis of the concept and status of armed conflict participants). Rus. year-book
of international law. Sanct-Petersburg. SCC «Russia—Nevay, 2010. — Special Issue,
285-311.; Yorkus, K. V. (2003). KombaTaHTHI, «<HCTIPUBIIICTUPOBAHHEIC BOIOFOIITHEC)
n xoHQmuKTE XXI Beka. [loomeepoicoenue u paszsumue MeHcOYHaAPOOHO20
2yManumapHo2o npaea: mamepuanvl 01a Hegopmanvnoti 6cmpeyu skcnepmoé na
svicutem ypoene, nocesiuwennon meme (Kembpuosc, 27-29 uwons 2003 2.). <http://
www.sk-news.ru/mgp/doc/doc_07_05.doc > (2013, depais, 20).

Jepman, K. (2003). IIpaBoBoii craryc «HE3aKOHHBIX W (WJIM) HE IOJIB3YIOIIUXCS
3aIINTON KOHBEHIINH KoMOaTaHToBy». Mexcoynap. scypn. Kpacnozo Kpecma, 51.
Peur mper o Jsmmax, HE COOTBETCTBYIOIIMM TaKHM KpPUTEPHSM, KakK: OTKPBITO
HOCSIT OpY)XHE, HE 00ecrednBaeT COONIOJCHHE HOPM MEXIyHApOIHOTO MpaBa,
MPUMEHUMOTO BO BpPEMsI BOOPY)KEHHOTO KOH(JIMKTA, MMEIOT pa3In4uMbIil Ha
PacCTOSIHUM MOCTOSIHHBIA OTIIMYMTENBHBIN 3HAK U T.II.

Yorkun, K. V. (2003). KombaraHTbl, «HENPUBHIETHPOBAHHBIC BOIOIOIINE)
n xoH(GuukTel XXI Beka. [loomeepoicoenue u paszsumue MexHCOYHAPOOHOZO
2yManumapHo2o npaea: mamepuanvl 01a Hegopmanvroti 6cmpeyu sxcnepmos Ha
svicuiem yposne, noceaueHnol meme (Kembpuoxc, 27-29 uwna 2003 2.). <http://
www.sk-news.ru/mgp/doc/doc_07 _05.doc > (2013, depais, 20).
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CTBUSIX, OHU MOAMNAAIOT 101 KATETOPHIO TaK HAa3bIBAEMBIX «HE3aKOHHBIX
KOMOATaHTOB» — JIMII, KOTOPBIE NMPUHUMAIOT Y4acTHE B BOCHHBIX JICHi-
CTBUSX, HE UMesl Ha 3To mipaBa’. Takum oOpazom, eciu nepconan YBOIT
HE OTHOCHUTCS KOMOaTaHTaM, HeKoMOaTaTaM, JIUIaM, CJIeTyIOIUM 3a BO-
opyx€énabiMU critamu cortacHo JKK IIT u IIT I, omHako HEmocpeacTBeH-
HO y4acTBYIOT B OO€BBIX JEHCTBHSIX, MX MOXKHO O0O3HAYUTh KaK «HE3a-
KOHHBIX KOMOATaHTOBY, OHU MOANAIAI0T O] AeiicTBUE CT. 5 KeHeBckoi
KOHBEHIIMHU O 3aILUTE TPakJaHCKOTO HACEJIEHMsI BO BpeMs BOWHBI OT 12
asrycta 1949 rona OKK IV) u ct. 75 JI1 I, B KOTOpBIX OnpeeieH MUHH-
MaJIbHBIH Ha0Op MpaBuil 0OpalleHHs ¢ HUMHU.

PaccmoTrpum cutyanun kBamudukanuioo nepcoHasa YBOII kak
rpaxxaaHckux auil. AHanu3 nonoxenuil cr. 50 Il I mo3somnsier cae-
JaTh BBIBOJ, YTO OCHOBHBIM KPUTEPHUEM, 110 KOTOPOMY JIMLA OTHOCATCA
K TPa)kJJaHCKOMY HaCEJICHUIO, SIBJIIETCS HEOTHECEHUE UX K KaTeropuu
KOMOATaHT, a HE HEy4YacTHe B BOOPY)KCHHOM KoHpmukre’. Kak ykasbi-
BaeT K.V. YOoTkuH, B pa3iInyHbIX MEXAYHAPOIHBIX CONIAICHUSIX Jea-
Jach TOMBITKA JIaTh ONpE/eNICHHEe TTOHITUI0 KOMOATaHT’, TP 3TOM BCe
OCTaJIbHBIC CUUTAIUCH rPpakIaHCKUMU niamu’. [Ipenaranock cuntars
TakoM 1mojxon 0ojee MpeArnoYTUTENbHBIM, IIOTOMY YTO OH OXBAThIBAeT
BCE KaTeropuu Jui 0e3 uckioueHus. bosee Toro, Bce ObLI0 cAenaHo uis
TOTO, YTOOBI COXPAHUTH MPOCTOTY U OJHO3HAYHOCTH ATUX HOpM. Llenb
TAKOTO IOJIX0/[a — MOBBICHThH Ka4€CTBO COOMIOICHHUS HOPM MEKIyHApOI-
HOTO TYMaHUTApPHOTO MpaBa’.

' Pycunosa, B. H. (2009). IIpobiembl MeXIyHapOIHO-IIPABOBOTO PETyIHPOBAHUS

JIeITENIbHOCTH YaCTHBIX BOCHHBIX M OXPaHHBIX MPEINPHsITHI. Poccutickoe npaso 6

Humepneme: oicypnan, 5. <http://www.rpi.msal.ru/prints /200905 3.html> (2013,

¢espaib, 20).

Cremyer OTMETHUTD, UTO MOAXOJ] K KaTETOPHH «T'PaXKTaHCKUE JIUIIa» HECKOJIBKO pa3-

nmmuaercs B 3tux B KK u ct. 43 JIIT 1.

3 Cwm.: cT. cT. 1-3 T'aarckoro moiokeHne 0 3aKOHaX M 0OBIYasX CyXOIyTHOW BOWHEI, CT.
4 Yenesckoit kouBeHIMHU OT 12 aBrycra 1949 r. 06 obparieHny ¢ BOGHHOIUIEHHBIMH,
U CT. cT. 43—44 1 I11.

4 Yorkun, K. VY. (2003). KomOaraHTbl, «HENPUBUICTHPOBAHHBIC BOKOIOIINE
n xoH(mukTel XXI Beka. [loomeepocoenue u pazsumue MeHCOYHAPOOHO2O
2yManumapnozo npaea: mamepuanvt 01a Hegopmanvnoti ecmpeuu sxcnepmos Ha
svicuiem ypogue, nocssaujennol meme (Kembpuoc, 27-29 urona 2003 e.). <http://
www.sk-news.ru/mgp/doc/doc_07 05.doc > (2013, dpepais, 20).

5 A.P.V. Rogers (1996). Law on Battlefield. Manchester University Press, 7 — 9. L{ut.
no: Yorkun, K. V. (2003). KomOaraHTbl, «HENpHBUIECIMPOBAHHBIE BOIOIOLINE
n xoH(mukTel XXI Beka. [loomeepocoenue u pazsumue MexHCOYHAPOOHOO
2yManumapnozo npaea: mamepuanvl 01a Hegopmanvnoti ecmpeuu sxcnepmos Ha
svicuiem yposue, nocssauiennot meme (Kembpuoc, 27-29 urona 2003 e.). <http://
www.sk-news.ru/mgp/doc/doc_07_05.doc > (2013, depains, 20).
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OTOT Te3UC MMEET BAXXHOE 3HAUYEHHUE I MACHTU(DUKALUKM CTaTy-
ca nepconana UBOII, ubo HeyuyacTHe BOOpPYKEHHOM KOH(IUKTE ITO
cieAcTBUE oONaZjaHke CTaTyca IPaKAaHCKOro JIMLA, AAIOLIUI MpaBo Ha
orpesesneHHble mpaBa (cortacHo Hopme 6 0OBIUHOTO MeXyHapOAHO-
ro TYMaHHUTapHOI'O NpaBa, IPa)JIaHCKHUE JIMIA HAXOASATCS MOJ 3allUTOM
OT HamaJeHWH, KpoMe CIydaeB, KOIZa U MOKa OHU IPUHUMAIOT HEIo-
CPEIICTBEHHOE y4yacTHEe B BOOPY)KEHHBIX JCHCTBHAX'), a HE NMpPUYMHA
obnaganus 3TUM crarycom. [loaTomy ommbouHbIM OyAET MOJIX0A, B CO-
OTBETCTBUU C KOTOPHIM, oTHecenune nepconana YBOII B nmepuosa Boo-
PYKEHHOTO KOHQUIMKTA K YUCIy TPAXKAAHCKUX JIMIL JOITYCTUMO 0 TeX
1IOp, TIOKAa OHU HE IPUHUMAIOT HEMTOCPEACTBEHHOIO YUaCTHsI B BOCHHBIX
JIEUCTBUSAX.

Ucxons u3 cr.ct. 43, 46, 47 JII1 1, nunia, kKoTopble MPUHUMAIOT (haKTH-
YEeCKOE Y4acTUe B BOEHHBIX JIEHCTBUAX, HO K KOMOaTaHTaM He OTHOCST-
Ccsl, OTHOCATCS K TpaxxaaHckoMy HaceneHuto. CornacHo m. 3 ct. 51 [I1
I, oTn nuua HaxXoAATCS MOA 3aAIIUTOM KakK Ipa)KAaHCKOE HacelIeHue, 3a
UCKJIIOYEHHEM CIy4aeB U Ha TaKOW Nepuo, IOKAa OHU MPUHUMAIOT He-
MIOCPEICTBEHHOE YYacCTHE B BOCHHBIX JIEHCTBUSAX. DTOT KPUTEPUI MTPU-
MeHsiercs 1 B Hopme 6 OOBIYHOTO MEXKIyHAPOAHOTO TYMAHHTAPHOTO
npaBa. TakuM 00pa3oM, K TpaxJaHCKOMY HACEJIEHHUIO 1O CMBICTY CT. 50
AIT I, otHOCATCS nepconan YBOII, B Tom 4nciie MpUHUMAIOIINN HEIO-
CPEICTBEHHOE y4acTUE B BOCHHBIX JEHCTBUSIX.

HHuTtepecHol siBrseTcs mpobiieMa OTHECEHUE K OJHOM M3 paccMarpu-
BaeMbIX KaTeropui LIMUOHOB MM HA€MHUKOB, MPU HAJIMYUM H TO Ipa-
BOBBIX OCHOBAaHMM, K KOTOPBIM MOXET ObITh OTHEceH nepcoHan YBOII.
[To Hamemy ryOokoMy yOexI€HHI0, 3TO CAMOCTOSITENIbHBIE KaTETOPHH,
IPOM3BOAHbIE OT KOMOATaHTOB, M 00IaJaroIIKe, HECMOTPS Ha CXOKECTh
B 00BEMe NpaB ¢ TPAKAAHCKUMU JIMIIAMHU, TPUHUMAIOIIMMH HETOCpEe-
CTBEHHOE yYacCTHE B BOGHHBIX JIEHCTBUSAX, CAMOCTOSTEIbHBIM CTaTyCOM.
CymecTByeT u Apyrasl TOUYKa 3peHUs Ha 3TOT BOIPOC: «...IPU HbIHEII-
HEW CUTyallu B paMKax COBPEMEHHOTO mpasa JKeHeBbI’ Bce OHM (ILTH-

! 3BuuaeBe MikHapojaHe rymanitapHe npaBo. Hopmu (2006). Vipaincokuil uaconuc

MidCHapooHozo npasa, 2, 8.

Coipxaes, A. A. (2013). Omeemcmeennocmos 4acmHulX 60CHHBIX U OXPAHHBIX KOMNA-
HULL 6 MeNCOYHAPOOHOM 2ymanumaprom npaee (ABroped. IuC.... KaH[. FOPUJ. HAyK:
12.00.10 — MexxayHapoaHnoe npaso. Eponeiickoe npaso) M.: ®T'bOY BIIO «Poc-
CUHCKHUIT yHUBEPCHUTET APY>KOBI HAPOIOBY), 9.

Wmenno mpaBo JKeHeBEI, a HE B IETIOM MEXIYHAPOIHOTO TYMaHHTAPHOTO ITPaBa, XOTs
nmoJokeHue 06 ennHCTBE MpaBa JKeHeBs! U mpaBa ['aaru B paMKax MEXIyHapOTHOTO
I'YMaHUTapHOTO [PaBa HEe BBI3bIBACT COMHEHHUH.
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OHbI, HAEMHHKH, JUBEpPCaHThl — npuMmeuanue Haiue, K.I') oTHocsTCS K
IpaXJIaHCKOMY HACEJICHUIO»'.

Opnnako, B XK 3a10:k€HO HECKOJIBKO MHOE COOTHOLIEHUS MOHSITHE
«TpakJaHCKOE HaceleHue» M «kombarantel», yem B JI1. B KK mps-
MO HE ONpeeNseTcs MOHATHE TPAKIAHCKOE HACENEHUE, a UCIIONb3YeT-
Csl TMIOHATHE «IOJ 3amMTON KOHBEHIIMU COCTOAT JUIA», «IHIIO, HAXO-
nsimieecs moj mokposureabcTBoM Konsenuumy. [IpuueM, ykazanuem Ha
KpPYT MOKPOBUTEJIbCTBYEMBIX JIHII (B OTHOIIEHUHU Au(QepeHnanum Ha
KOMOAaTaHT / TOKPOBUTEILCTBYEMOE JIUIIO) siByisieTcs a03. 4 cT. 4 KK 1V,
COITIaCHO KOTOpoMmy juua, Haxomamuecs noj 3ammrtoi XK I — 11, He
paccMaTpUBalOTCsl B KQUECTBE JIUII, MOJIb3YIOIUXCS TOKPOBUTEIHCTBOM
no cMbicay JKK IV. ITpu stom B cT. 5 7KK IV npsimo ykassIBaercsi, 4To
€CITU JIMIIO 33/IePXKAHO B KAUeCTBE IIMHUOHA, TUBEPCAHTA, WU TMOA03pe-
BAaE€MOTO B JICSITEILHOCTH, BPAXACOHOMU 1151 0€30MTaCHOCTH TOCYIapCTBa,
TO TaKoe JIUIO0 He OyJIeT MMETh MpaBO MPETEHJO0BaTh HA TAaKHE IpaBa
U MPEeUMYIIECTBa, NpeaocTapisieMble KoHBeHIIMEH, KOTOpble HAHOCHIIN
ObI ymepd 6€30MacHOCTH 3TOTO TOCYIapPCTBA, €CIIM ObI OHU MPEIOCTAB-
JSUTHCH JaHHOMY JuIty (a03. 1 cT. 5); 0o JaHHOE JTUI0 MOXKET OBIThH
JIMIIEHO TpaB Ha CBA3b, pepocTaBisieMbix KK IV (ab3. 2 cT. 5).

Kak yxe oTMeuanock, «rpakJaHCKUM JIMIIOM SIBJISIETCS 000 JUIIO,
HE IpUHAAJIekKAIIee HU K OTHOM U3 KaTeropuil JIll, yKa3aHHbIX B CTAThe
4. A. 1, 2,3 u 6 Tperbeit koHBeHLIUHU U B CT. 43 HacTosiero [Iporokona
(AT T m. 1 ct. 50). bonee Toro, 4To B 3HAYMTEIHHOW CTETIEHU MOXKET
otHocuTcs K nepconany YBOII B Buay Haiuuus OTAENbHBIX MPU3HA-
KOB KoMOaTtaHToB ((hopMa, opyKre, OTBETCTBEHHOE KOMaH/IOBaHHE), «B
ClIy4ae COMHEHHSI OTHOCHTEIIBHO TOTO, SIBISIETCS JIM KaKOoe-TMOO JHUII0
rpaXIaHCKUM, OHO CUYMUTAETCS rpakaaHCcKuM juiom» 1. 1 ct. 50 1T 1.

IIpaBoBrie nmocnencteusi orHecenus nepconana YBOII k rpaxnan-
ckuM Juiam koHkpetusupyet J.-K. XKuitap: «Ecinm ke oHM sSBISIOTCA
rpaXIaHCKUMU JIMIIAMM, HarajgaTh Ha HUX 3ampeiieHo. OnHako, eciu
OHM TMPUHUMAIOT HEMOCPEJCTBEHHOE y4acTHUE B BOCHHBIX JECHCTBHSIX,
OHM YTPAuyMBaIOT UMMYHHUTET OT HAIaJICHUsI HA BPEMS 3TOTO YYaCTHS...
U MOT'YT CTaTh 00BEKTOM CYICOHOTO MPECICTIOBAHUN .

' Koporkwuii, T. P. (2009). 'eHe3uc NOHITHS M CTAaTyca yYaCTHUKOB BOOPY)KEHHBIX

kOH(IUKTOB. Poc. edxcecoonux mesxcoynap. npaea. CIIo.. CK® «Poccusi—Hesay,
2010. — Cruem. B, 267 — 285. (Korotky, T. R. (2009). Genesis of the concept and
status of armed conflict participants). Rus. year-book of international law. Sanct-
Petersburg. SCC «Russia—Nevay, 2010. — Special Issue, 302.

Kuitap Kwuitap, 2.-K. (2006). busHec nner Ha BOiHY: 9YaCcTHBIC BOCHHBIC U OXpaHHBIC
KOMIIAaHAHA ¥ MEXIyHApOJAHOE T'YMAHHTAPHOE IPaBO. MexCcOVHaApOOHbIU HCYPHATL
Kpacnozo Kpecma, 88, 863, 8 — 9.
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Takum 00pa3oMm, MpU OTCYTCTBUM OCHOBAHMUN HMPUHAIICKHOCTH K
KoMmOaTaHTaM, HemocpeacTBeHHoe ydyactue nepconana UBOII B BoeH-
HBIX JIEHCTBUSX HE BJIEYET U3MEHEHHUE UX CTaryca I'pakKIaHCKHUX JIMII,
OJTHAKO B IOCJIETHEM Ciy4yae BHE 3aBUCHMOCTH OT TOCIEACTBUIA BIe-
YET UX OTBETCTBEHHOCTh. B 3TOM CBSA3M C 3TUM BO3HUKAIOT CJIENYIOLINE
BOIPOCHL: KaKUM 00pa3oM ONpeAeIuTh MOHITHE «y4aCTUE B BOECHHBIX
NeNUCTBUSIX», U quddepenupoBars ero ot AesteabHocTH UBOII o BeI-
MOJTHEHUIO KOHTPAKTHBIX (DYHKIMI KaK B MHTEpecax rocyaapcTBa, Tak u
B UHTepecax (PU3NUYECKHUX U IOPUINYECKHX JIUI; B COOTBETCTBUE C 3aKO-
HOZATEJILCTBOM KaKOTO ToCylapcTBa OyleT MPOBOMUTCS TaKas WACHTH-
(bukarus B cirydae BOOPY>KEHHOTO KOH(DIUKTA (JTaHHOE 00CTOSTENHCTRO,
Ha Hall B3IV, MOPOXKJIAET OCTPYI0 HEOOXOAMMOCTh MEXKIyHAPOTHO-
npaBoBoe omnpezeneHue kpurepueB ydactus UBOII B BoeHHBIX Aeil-
CTBUSIX); OTHOCUTEJIBHO FOPUCIUKLNU 10 IPUBJIECUYEHUIO K OTBETCTBEH-
HOCTH B CJTy4ae HE3aKOHHOTO YYacTHsI B BOCHHBIX JIEHCTBUSAX IEpCcOHAIIA
YBOII.
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OkcaHa CoKonoBa

COLMAJIBbHO-9KOHOMUYECKASI
PECTPYKTYPU3ALIUSI B EBPOIIE

B KOHTEKCTE «BbI30BOB» HOBBIX
JTEMOTPA®UYECKHUX TEHIEHIIUN

This article analyzes the current demographic policy of European countries
and the EU to counter the negative effects of demographic crisis. The paper
deals with the EU and PACE documents aimed at developing a unified strategy
of population policies to preserve the stability of economic and social devel-
opment of States.

Analysis of documents of EU and PACE allows to distinguish the system of
measures, offered as an universal political standard for the countries of Eu-
rope on overcoming of negative situation in socio-economic development in
connection with the folded demographic situation. The senescence of popula-
tion and low level of birth-rate it is suggested to examine as major factors of
transformation of economy, as new possibilities for development of countries
of Europe.

Jemorpaduueckne n3menenusi, oxsarupmue EBpony B XX B., Oka-
3bIBAlOT CEpPHE3HOE BIUSHUE HA KIIOYEBBIE COLMAJIBHBIE IPOLECCHI.
EBponeiickue cTpaHbl MEpekUBAOT TPEThiO a3y aeMorpaduueckoro
nepexosa, Korjaa o0Iiee CTapeHUue HACEeIeHMs CBS3aHO CO CHU)KEHHEM
CMEPTHOCTH M YBEJIMUYEHUEM MPOJIOJIKHUTEIbHOCTH KU3HU, IPU COXpa-
HEHUU TEHJEHIMH K CHIKEHUIO pOXKJIaeMOoCTH. B pe3ynbrare B TeueHue
nocienHe Tpertn XX B. B CTpaHax C BBICOKOM IPOJOJIKUTEIBHOCTBIO
JKWU3HH, 0151 U1l B Bo3pacte oT 80 jieT yBennuusiack 0oJiee ueM B 2 pasa,
a BEPOSITHOE YMUCIIO JIET KU3HU Y T€X, KTO J0KUI 10 60 J1eT, mpeBbICUIIO0
JIBA JIECSITUIICTHSI.

B crpanax 3anagHoi EBpoIibl IpoJomKUTEIbHOCTD dKU3HU B IEPUO]T
¢ 2000 10 2050 rr. yBenuuutes Ha 4-11 neT 3a cyeT cTapiiux BO3pacTHbIX
rpyni. B nenom Ha 3eMHOM 11ape KOJIMYECTBO JIHO/IEH B BO3pacTe cTap-
nte 60 et yBenuuures ¢ 673 muH. B 2005 1. 1o 2 mapa. B 2050 r., a ux
JI0JI B YMCJIEHHOCTH Hacenennu Bo3pacteT ¢ 10 % mo 22 %. T. e., Gonee
TpEeTH HaceseHus EBponbl OyayT COCTaBIISITH JIFOAU B BO3pacTe CTaplie
60 net. Bce aT0 TpeOyeT cephe3HbIX M3MEHEHHUI B TIOJUTUKE U U3MEHE-
HUS OTHOILICHHUS OOIIECTBA K MOXKHIIBIM JIFo1sM. [Ipr 9TOM, UnCiIeHHOCTh
nerert He uamenutes (1,82 mupa.). MakcumanbHBIN YPOBEHb CTApEHUS
(35-40 %) oxupnaercs B FOxHoii Mcnanust, I'penust) u Bocrounoit EBpo-
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nie (Ilonpmra, Ykpanna). A uncieHHocTh HaceneHus B «Crapoit EBpone»
B iepuog 2005-2050 rr. cokparutcs Ha 10,3 % (75 mun.) .

Takass nemorpaduyeckas cUTyarusi 0OyCIIOBIMBAET JICTIPECCUBHOE
COLIMATILHO-TICUXOJIOTUYECKOE COCTOSIHUE €BPOMEICKOro o0IIecTBa, mo-
Jy4uBIIEEe Ha3BaHUE «TePOHTO(HOOUS — T.€. BOCIPUATUE CTAPEHUS KaK
MPUYKHBI JeMorpauueckoro Kpu3nca, Kak KICTOYHUK COLMaIbHOW Ha-
rpy3kd Ha paloTarolliee HaceleHHe, Kak Ipejcka3areis 0aHKpOTCTBa
CHCTEM COLIMAIBHOTO obecreueHus. B mpoTuBomonokHOCTh repoHTO(dhO-
OMM BO3HUKAET JPYroe MCUXOIOTUYECKOE COCTOSIHIE — OOIIeCTBEHHBIN
«cungpom Jlopuana ['pes», Korga BO3HUKAET KYJIbT MOJIOJOCTH, YCHIIH-
BaeTcs crpax mepen (uzndeckum crapeHueM. COBpEMEHHOE COCTOs-
HUE COIMaNbHOTO pa3Butus B EBpore AeMOHCTpHUpYyeT Haludue ABYX
¢dopm npempeccun 2. ['epoHTO)OOHS MPOCACIKUBACTCS M B JOKyMEHTaX
EBpokxomuccun EC u B o0mux noxkymeHtax u pekomenaanusx [TACE
OTHOCHUTEIIbHO JIeMOorpaduuecKkoil CUTyalluu U MOJIUTUKH IIPEOI0JICHUS
€€ TIOCJIEICTBUM.

31 oxTa0ps 2011 1. HaceneHUe MUpa JOCTHUIIIO 3HAKOBON OTMETKH B 7
MUJUIAAP/IOB YeJIOBEK. B yclIoBUSIX pocTa MUPOBOTIO HApOAOHACEIECHHUS
HaceJeHHe NMPOCTPAHCTBA, 3aHUMAEMOro rocynapcrsamu-uiaeHamu Co-
Beta EBporbl, coctaBisier 800 MIIH. YETIOBEK, MPEACTABIISIIOIIUX OKOJIO
12 % nacenenus mupa. Oxunaercs, yto k 2050 r. 3TOT OKa3ares co-
Kpatutcsa npuMmepHo 10 9 %. Hacenenne Kuras takxke qOMKHO COKpa-
TUTBCS, B TO BPEMs Kak HaceleHue VHIuu — CylecTBEHHO BbIPACTH.

Jlemorpaduueckue TeHACHUMU B camoil EBpore oueHb MHOroo0-
pasubl: ['epmanus u Poccust HCTIBITHIBAIOT YObUIb HACENIEHUS, TOTA KaK
@panmusa u Coenunennoe KoposnectBo — aemorpaduueckuii Oym — B
3HAYUTETHFHON CTENEHH B pe3yabTare MPUTOKA MUTPALIUH.

Hemorpaduueckoe pazButue crpad EBpornbl cTaio nmpeaMeroM BHU-
MaHUs TaKUX €BpoOIEeHCcKUX uccienosareneil kak ®@. bepuapn, P. Kann,
A. Kapncon, A. Monse u np. Jlemorpadpudeckas noautuka EC paccma-
TpuBaeTcs B Tpyaax A. Boska, JI. 3yOuenko, C. Huuunopenko, C. Oxo-
HEeITHUKOBA, D. JInbanooi, B. Cremenko, I. JlykpsiHOBa, A. Manapare-
mu, A. Tlo3nsika, C. [Tupoxkkosa, FO. ¥Y3yn, C. Kou u ap.

L]envto dannoti cmamsu SBISIETCS] aHAIU3 COBPEMEHHBIX TCHICHIIUN
Y HarpaBJeHu# gemMorpadudecKkoi MOJUTUKHN CTpaH EBPOIIbI B yCIIOBH-
SX 3a7ja4¥ COXPaHEHMsI YCTOMYMBOIO COLMATIbHO-I)KOHOMHUYECKOTO pas-
BUTHSL.

! Nenucenko, M. (2005) Tuxas peBomtouus. Omeuecmeernnvie sanucku, 3 (23), 20.

2 V3yw, 10. B., Kou, C. B. (2012) KoncosinoBana nemorpadivna nomituka €C sik 3acid
noonanHs «reporTodobii» Ta «cuaapomy Hopiana I'pes. Bicnux OHY, (Coyionoecis
i nonimuuni nayku), T. 17., Bun 2(16), 116.
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Coznanue eMHBIX CTaHJAPTOB €BPOTEHCKOM MOMUTUKH B ieMorpadu-
4yeckoil cepe HabupaeT 000POTHI, TPUUYEM PA3BUTHE JeMOTrpaduuecKoi
MOJMUTUKU aHATH3UPYETCS] UCKITIOUUTENIBHO KaK (haKTOp IKOHOMHYECKO-
rO Pa3BUTHA U B IpeleiaxX COLUUaIbHO-IKOHOMHUYECKHX MOTPEOHOCTEH.
Hanpumep, B 2011 rony B Pesomtoruu [TACE Ne 1864 «/lemorpaduye-
cKue TpyaHocTu B EBporne: mpeobpazoBaHue TPYIHOCTEH B MIPEUMYIIIe-
cTBa» ObLIO 3asBieHO: «B Mupe, rie poct HaceneHus: CYUTaeTCs yClo-
BHEM SKOHOMHMYECKOTO pocTa U Gnaronoiyuusi, EBpona nomkHa cpoyHo
BbIpPa0OTaTh MOJUTUKY U CTPATETHUIO C TEM, YTOOBI CIIPaBUTHCS C U3Me-
HEHHUEM JieMOorpa(uuecKkoil CUTyallui U COXPAHUTh CBOIO CHILY M BIIMSI-
Hue B Mupe. BaxxHo npeBpatuth qemMorpaduueckie BbI30BbI B IPEUMY-
[IeCTBa, KOTOpble Oo0ecreyaTr yCTOMUNBOE SKOHOMHYECKOE pa3BUTHE U
MEKAyHApOIHY0 Oe3omacHocThy '. Takke B Pesomonun oTMeuaertcs,
410 «B EBponie XXI B. moOMUTHYECKUE LETU JOJKHBI ONIPEAEIISTHCS HE B
paspese YMCIIEHHOCTH HACEJIEHUs], a CKOPEe KaTeropusMU YeJI0BEUECKO-
TO KaIruTaa, CllocCOOHOro 00eCeunTh HaWTydIiee KaueCTBO KU3HHU JITIS
Bcex. EBporma nomkHa o0manaTh BCeM HEOOXOIUMBIM ISl TOTO, YTOOBI
OBITH JIMJIEPOM PEBOJIIOIMH B PAa3BUTHM WHHOBAIMM U TEXHOJIOTHH. ...
Ot10 Oyaer crnocoOCTBOBaTh YKOHOMUYECKOMY pocTy B EBpone u mpu-
JIaCT KOHTMHEHTY CIIOCOOHOCTbh COXPAHMUTH BIIMsIHUE B Mupe... EBpomna
TaKKe€ CMOXKET BJIMATH HAa POCT B TAKUX PA3BUBAIOIIMXCS CTpaHaX, Kak
Kuraii u Maous» 2.

AHAJIOTUYHO, LIEIH JeMOrpadUuecKoro pa3BUTUS ObUIM CHOPMYIH-
poBanbl B Jluccabonckoit crpareruu (Mapt, 2000) — HOBOW cTpaTeruu
EC: crarhs KOHKYpEHTOCMIOCOOHON M AUHAMUYHON B MUPE YKOHOMUKOIM,
KOTOpasi ClocoOHa K poCTy, obecreynBaeT 0oblie pabouux MecT U Co-
nuanbHoe cruiouenue. B 2001 1. EBponeiickum CoBeTOM Ha BBITIOJIHEHUE
JIuccabonckoii cTpareruu Obuia npuHsTa « TpuennHas crparerus npeoao-
JICHUS SKOHOMHUYECKO 1 OIOIKETHOM MPOOIEMbI, BHI3BAHHOM CTapeHHEM
HaceJIeHUs», KOTopasi MpeaycMaTpHuBalia: COKpalleHue J0JIra, MOBBIIIe-
HUE YPOBHS 3aHITOCTH U MPOU3BOAUTEIBHOCTH TPY/a, IEHCUOHHOE pe-
dbopmupoBanue, pehopMbl B CUCTEME 3APaBOOXPAHEHUS U JOITOCPOYHO-
ro yxona. JInccaboHCKO# cTparerueil BBEIEH MEKIPABUTEIHLCTBEHHBIM

' Jlemorpaduueckue tpynHocti B EBpore: npeoOpa3oBaHue TPyIHOCTEH B MpenMy-

mectBa Pesomorus Ne 1864 TTACE (2011). Drnexmponnas oubnuomexa ITACE.
<http://www.coe.int/T/r/Parliamentary Assembly/%5BRussian_documents%5D/%
5B2012%5D/%5BJan2012%5D/Res1864 rus.asp#TopOfPage>.

Hemorpaduueckue Tpyaaoctu B EBporie: npeoOpa3oBaHie TPYIHOCTEH B MPEUMY-
mectBa Pesomrormss Ne 1864 TTACE (2011). Onexmpounnas oudruomexa I1ACE.
<http://www.coe.int/T/r/Parliamentary Assembly/%5BRussian_documents%5D/%
5B2012%5D/%5BJan2012%5D/Res1864 rus.asp#TopOfPage>.
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METOJl «MSTKOM KOOPAMHALMK» C IOMOIIBI0 KOTOPOIo rocyaapcrBa —
YIEHBl YCTAHOBUJIM PAMKH COTPYIHUYECTBA ITyTEM KOOPAUHALIMY HALIUO-
HAJIbHBIX MOJIUTUK B IeMOrpaduueckoil MOIUTHKE, B COLIMATBHOMN, MOJIO-
JIEKHON U CEMEUHOM MOJUTUKE, TTOJIUTUKE 3aHATOCTH U JIP.

WucrpymenTs! peanuzauuu Jluccabonckoit Crpareruu paspadarbiBa-
nuck skcnepTHO# rpynmnoi EBpoxomuccuu (High-Level Group), kotopast
B 2004 r. npeacraBuiia JOKIA 0 HEOOXOAUMOCTH MO AepKaHMs OaaH-
ca MeXAy aeMorpadudeckor u couuaabHON monuTukoil. [Ipunnumnamu
HallMOHAJBHBIX IPOrpPaMM IPYIINA Ha3Baja: MOBBILIEHUE BKJIaJa COLM-
aJbHOM MOJUTUKHA B SKOHOMUYECKUN POCT; KOHKYPEHTOCIIOCOOHOCTh U
CoLlMajibHAsl CIUIOYEHHOCTh Ornarofaps «HENpepbIBHOMY» OOyUYEHUIO;
MOJIEpHM3AIMsl OpraHu3aluu Tpyla U peopMHpOBaHMS COLMAIBLHOM
3aILUTHL; YIVIMHEHUE TPYAOBOH KU3HH ITOCPEICTBOM PACILIMPEHUS 3aHsI-
TOCTH HE TOJBKO CTApIIKX MO BO3pacTy paOOTHUKOB, HO U MOJIOABIX. Bee
9TH MEPHI CHOBA PEKOMEHIOBAaHbI JUIsl HALIMOHAJIbHBIX IOJIUTHK CTPaH
EBponel u B Ynomsnytoit Beimie Pezomtonnu [TACE. Cpenu daxtopos
COIIMAJIbHO-KOHOMHUYECKON pecTpyKTypu3aunu B EBpomne Ha3zBaHbI
MOBBILLIEHUE JTOCTYITHOCTH U KaueCcTBa YCIIYT 10 YXOAY 3a IE€TbMU U IO-
YKWJIBIMH JIIOAbMH, YIyUIIEHHE OpraHU3aluu Tpyaa, 00ecredeHue 3aHsl-
TOCTH HOXWIBbIX JIIOAEH IMyTeM CHMKEHUS MOTHBALIMM K 3aBEPILCHUIO
TPYIAOBOM KU3HU, TIOCTOSIHHOE 00yUYeHHE, MOBBIIICHNE KBATU(DUKAIIUN 1
IPOM3BOAUTEIBHOCTH TPYAA PabOTAIOIINX, PACIIMPEHHOE BOBICUEHHUE B
TPYAOBYIO I€ATEIBbHOCTh TE€X TPYII HACEJIEHUs, KOTOPbIE TPAIULUOHHO
HEJ0CTAaTOYHO WM BOOOIIE HE YYaCTBYIOT B HEW — PaCIIUPEHHOE BOBJIE-
YeHHE JKEHIIUH B TPYIOBYIO JIEATEIbHOCTh, oOecreueHue 6omnee mnos3ai-
HETo BBIXO/Ia Ha MEHCHIO Yepe3 peOpMUPOBAHNE TICHCHOHHBIX CHCTEM,
MEPBHI 110 COUETAHUIO CEMEWHOM U TPYIOBOU KU3HU.

Tak, B Pezomrorium [TACE (2011) ormedaercs, 4T0 OJHUM U3 Hanbo-
Jee MOJIOKUTENBHBIX (PaKTOPOB POCTA €BPOMEUCKUX TPYIOBBIX peCyp-
COB M PKOHOMMKH TOCyIapcTB — ujeHoB CHcTeMa Mep M0 YIy4LIEHUIO
Ka4yeCcTBa Y€JI0BEYECKOT0 KanuTana B EBpore JomKHa cTaTh «IIOJIMTHKA
Pa3BUTHS CEMbH, C TEM YTOOBI CO3/1aTh JJIS JIOJCH M ceMel YCIOBUS
JUISL CAMOCTOSITEIBHOTO YCTPOMCTBA CBOEH KU3HU U IPUHATHS PEIICHUS
0 KOJIMYECTBE JIETeH, KOTOPOE CeMbs jkenaja Obl umMeTh. BaxkHo mpu-
3HATh, ... PeaTU3alHs TOCYJapCTBEHHOM MOJIUTUKY CO3AaHuUs OIaronpu-
ATHBIX OOIECTBEHHBIX YCIOBHUM ISl Pa3BUTHS CEMBU CO BPEMEHEM MO-
KET OKa3aTh MOJIOKHUTEIILHOE BIUSHUAEC HA TIOKA3aTeNId POXKIACMOCTI .

' Nemorpaduyeckue TpyaHocta B EBpone: npeoOpa3oBaHHe TPYIHOCTEH B MpeHMY-

mectBa Pesomonms Ne 1864 TTACE (2011). Onexmponnas oubdbnuomexa IIACE.
<http://www.coe.int/T/r/Parliamentary Assembly/%5BRussian_documents%5D/%
5B2012%5D/%5BJan2012%5D/Res1864 rus.asp#TopOfPage>.
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HanmonanbHele cTpaterud pPEeKOMEHJIIyeTCS OpPUEHTHPOBAaTh Ha yuyeT
3TUX (PaKTOPOB.

Tak, ITACE npsmo npussiBaeT crpanbl EBpomnbl: «mpu BeIOOpeE mO-
JUTHKU YYUTHIBATh JeMorpaduueckue TeHICHINH, pa3padaTbiBas He-
00XO/IMMBbIE TAKTUKW W CTPATETHH, HAIpaBICHHBIC HAa pEHICHUE TPO-
011eM, BBI3BaHHBIX AEMOTpapUUECKUMU U3MEHEHUSIMH; BHEJPSATH MEPHI,
HampaBJeHHbIE HAa CO3/JaHHME HAWIY4YIIUX BO3MOXKHOCTEH g oOpa3o-
BaHMS M TIOATOTOBKM KaJapOB B LEJISIX 0OECHEUEHHsI CaMOTO BBICOKOTO
KauecTBa MOATOTOBKU «YEIOBEYECKOTO KAIMHMTAalay; MOOMIPATh MEKIIO-
KOJICHYECKYIO COIMAAPHOCT U Pa3BUTHE, B YACTHOCTH, ITyTEM : COJECH-
CTBHSI Pa3BUTHUIO MOJEIN aKTUBHOIO JIOJTOJIETHSI C IOMOIIBIO Mep, Ha-
MPaBJIEHHBIX HA UCIIOJIb30BaHUE B TIOJHON Mepe MOTEHIHaa MOXKUIbIX
JFONeH, BKIIIOYAsi COXpaHEHHE WX MPUCYTCTBHSI HAa PHIHKE TPY/Aa; pa3Bu-
THSI BO3MOXKHOCTEH JUIs TOTy4YeHHs: 00pa30BaHMs Ha MPOTSHKEHUU BCeH
KU3HH [T BCEX MTOKOJICHHI, BKITFOUasi IPUMEHEHUE HOBBIX TEXHOJIOTHIA
B Ipo(hecCuoHaIbHOM AesITeIbHOCTH U MOBCEJHEBHOM KU3HH; IPOTHUBO-
NEeNCTBUS BO3PACTHON JUCKPUMHMHALIMY KaK B OTHOIIIEHUH JKEHIINH, TaK
U MY)X4YHMH, 00OecTedrnBas MOJHOLEHHBIM MOCTYN K MporpammamM Moj-
TOTOBKHM KaJ[poB M PbIHKY Tpyna (TyT sxe mpunsarta Pezomonus [TACE
1860 (2011 r.) «YkperuieHue mpas KEHIIUH BO BceM mupe» ' u Peko-
MEHJAIMs K Ooyiee MUPOKOMY MpUMeHeHHI0 « KOHBEeHIMM O JIMKBUA-
MK BcexX (opM JTUCKPUMUHAIIMK B OTHOIICHUH keHIUH» (CEDAW));
TIOJICPKUBATH PA3BUTHE HAYKH, MHHOBAIMHA U TEXHOJIOTUHN B IIEIISX T10-
BBIILICHUS IPOU3BOAUTEIBHOCTH TPYyAa U 00ecreueHIs] SKOHOMUYECKOTO
pocTa; cofeicTBOBaTh ieMorpaduieckoMy OOHOBICHHUIO ITyTEM: pa3pa-
OOTKH Mep MOJMTUKHU, MPU3BAHHBIX TOMOYb POAUTENSM B BOCIUTAHUU
JeTeil, BKitoyasi PMHAHCOBBIE U HAJIOTOBO-OIOIKETHBIE MEPBI; Pa3BUTHS
Mep TIOJUTHKH, TTOOMIPSIOIINX JOCTHKEHUE O0JIee TTOIHOTO PaBHOBECHS
MEXIy NMpo(hecCHOHANBHON M JIMYHOM >KU3HBIO, BKIIIOYAsl aJIeKBaTHbIC
YCIIOBUS 1O YXONy 3a JETbMH, IO MOJJIEPKKE MpecTapembix U Gpuznye-
CKH cla0bIX JTofiel; pa3paboTKu Mep M0 CTaOMIU3aIii YKOHOMHYECKO-
r0O TMOJIOKEHUSI MOJIOJBIX POAUTENEH, KOTOPhIE coueTanu Obl TMOKOCTh
U DKOHOMHYECKYIO0 CTabMiIbHOCTH (Monenb «flexicurity»); moompsaTts
MHTETPallii0 U MHOrooOpasue myTeM pa3pabOTKH MOJIUTHUKH, CIIOCOO-
CTBYIOILIEH COKpalleHHI0 6e3padOoTHULIbI CPETU MUTPAHTOB U ONTUMAJIb-
HOMY HCIIOJIb30BAHUIO MTOTEHIMAIA MUTPAHTOB, B TOM YHCJIE ITyTEM MPH-
BJICYCHHS UX K YYaCTHIO B COLMATIBHON, SKOHOMHUYECKOH, KYJIBTYpHOU

! Vkpersienue mpaB KeHIMUH BO BceM wmupe Pesomomms 1860 ITACE (2011).
Onexmponnas — oubnuomexa  IIACE.  <http://www.coe.int/T/r/Parliamentary
Assembly/%5BRussian_documents%5D/%5B2012%5D/%5BJan2012%5D/
Res1860 rus.asp#TopOfPage>.
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U NOJUTHUYECKON >KM3HM NPUHUMAIOUIMX CTpaH; pa3BUTHsI MOJMTUKH,
HanpaBJI€HHOW Ha MHTETPAIINIO U COBEPIIEHCTBOBAHHE S3bIKOBBIX HABbI-
KOB U MOBBIIIEHNE 00pa30BATEILHOTO YPOBHS MUTPAHTOB, HX JIeTeH U, B
YaCTHOCTH, JKEHIIIMH-MUTPAHTOB.

PaccmatpuBass MUTPAalMOHHYIO MOJIMTUKY KakK 4acTh MOJMTHUKH Je-
Morpaduyeckoil (MMMHUTpaIMs KaK METOJ 3aMEIleHHUs] yTPayeHHOTO
Hacenenus), [TACE oOparaeT BHUMaHHEe Ha HEOOXOAMMOCTH TTOJHTH-
KU cTpaH EBpomnbl yennmute 60pb0y ¢ pakTaMu HE3aKOHHOTO BBO3a TPY-
JOBBIX MUTPAHTOB B IIENIAX MPUHYXJIEHUS K Tpydy. Tak, Pekomenaanus
[TACE «O He3akoHHOM BBO3€ TPYIOBBIX MUTPAHTOB B LIEJSIX PUHYKIE-
HUsE K Tpyay» (2013 1)', ceputasick Ha cBoto pesomtormio 1922 (2013 r)
«O HE3aKOHHOM BBO3€ TPYIOBBIX MUTPAHTOB B LENSIX MPUHYKIECHUS K
TPYLy» OpPUEHTUpPYET rocyaapcrsa EBporibl Ha nojjepxaHue JesTeib-
Hoctu [ pynmel sxcnieproB Coseta EBpornbl 1o 60pb6e ¢ TOproiei aro/b-
mu (I'PETA), xotopas koHTponupyet BbinonHeHnne Konsennuu Cosera
EBpornbl 0 npoTHBOAEHCTBUM TOPIOBIIE JIFOBMH, MIPEAIATaeTCs BBECTH
psin coBMecTHBIX Gopm pabotsl [pymisl sxcieptoB Coetra EBpomnsl 1o
60pnoe ¢ Toprosieit moapmu (I'PETA) u I'pynnsl rocynapcts o 00opb-
6e ¢ xoppymnuueit (I'PEKO) ¢ nenpio n3ydeHHss B3aUMOCBSI3U MEXKIY
KOpPYIILHMEN U TOPTrOBIEH JIIOAbMH, TIpemiiaraeT KoMuTeTy MUHHUCTPOB
B paMKax IMOJATOTOBKHM IMporpammbl pa®otel Ha 2014-2015 rr. ynensTsb
MPUOPUTETHOE BHUMAHUE BOMpOcaM OOphOBI C TOPrOBIEH JIOIbMH, B
TOM YHCJI€ C TOPrOBJIEH B LIETSAX MPUHYKIECHUS K TPYLY.

Jannsie pexomennaunu [TACE pa3BuBaroT Ty NOJIUTHUKY, KOTOPast BbI-
pabarpiBanack B pamkax EC kak xoHcomuaupoBaHHas nosmtuka EC B
00JIaCTH COLUATBHO-3KOHOMUYECKOTO U 1eMOrpauaecKoro pa3BUTHI.

Tak, B mpunsitor B utoHe 2010 r. EBponeiickum CoBeTOM HOBOM
10-nerneit crpareruun «Espona — 2020 r. Ctparerust pasyMHOro, yCTOii-
YHBOI'O U BCEOOBEMIIIOIIETO POCTa», peub UET O TpaHC(HOPMALIUU KII0-
JUTHKU KPU3UCHOTO YTIPABJICHUS» B «IIOJIUTUKY CTPATErMUECKYIO», T/Ie
JOJDKHBI ONPEAEINATHCA CPEAHECPOUHBIE M JOJITOCPOUHBIE L€ J1EMO-
rpadudeckoro pazputus 2. bymymiee EBporbl 3aBHCHUT OT ee croco0-
HOCTH BBISIBIATH IOTEHLMAN MpoOieM Haubosee ObICTPO pacTyLIuX
CErMEHTOB HAaCEJIEHUs: UIMMMUIPAHTOB U MOXKWIbIX Jitoae. Camu nenn
ObuTn Ha3BaHbl B 2006 1. B Coobmiennu EBpokomuccun «/lemorpaduye-
ckoe Oymymiee EBporibl — oT mpoOiieM K BO3MOXKHOCTIMY. Cpeiu HUX :

' O He3aKOHHOM BBO3€ TPYIOBBIX MHTPAHTOB B LIEIISIX TIPUHYKACHUS K TPYAY Pexomen-
nauust ITACE (2013). Onexkmponnasn 6udnuomexa IACE. <http://www.coe.int/T/t/
Parliamentary Assembly/%5BRussian_documents%5D/%5B2013%5D/Jan2013/
Rec2011 rus.asp>.

2 Hogas esporeiickas ctparerus «Espona-2020x». Dnexmponnas bubnuomera «llpaso
Esponetickoeo Coroszay. < http://eulaw.ru/content/307>.
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1) ConeiictBue nemorpaduueckom BO3pOXKICHUIO B EBporie ¢ moMoIbio
HOJUTHUK : TeHJIEPHOTO PaBEHCTBA, YIIyUIIEHUs YCIOBUN KU3HH, TOCTY-
na K >KWJIbIO, TOCTyIa K IPUEMJIEMBIM IO LIEHE U KauyeCTBY MHCTUTY-
TOB yXOAYy 3a JE€TbMHU, IOJUTUKH OOpBOBI ¢ JETCKOM U cemeiHoi Gen-
HocTbhlo. 2) ConelictBue 3ansitoctu B EBpone. Pehopmbl 06pa3oBanus
Y NIOJATOTOBKU KaJIPOB C LIEJIbI0 CHUKEHUSI CETMEHTALMU PHIHKOB TPYAa,
YBEJIMYEHHUE KOJIMYEeCTBA PA0OYMX MECT JUIsl JKEHIUH, 0OecreueHre He-
NPEPHIBHOTO 00yUeHHS U 00ECIICYCHHUsT aKTUBHOCTH pbIHKa Tpyaa '. OT-
MEYajIoCh, 4YTO IPOU3BOAUTEIBHOCTD TPYAA — CTAHET €IMHCTBEHHBIM HC-
TOYHUKOM 3KkoHOMHU4Yeckoro pocta B EC, rne 3penbie paOOTHUKH OyayT
COCTaBJIAITh OOJIBIIYIO YaCTh TPYAOPECYPCUB, TIOTOMY «aKTHBHOE CTape-
HHUE» JI0JKHO MpelyCcMaTpuBaTh aHTUIUCKPUMUHALIMOHHYIO TOJIUTUKY
B c(epe 3aHATOCTH, 00pa30BaTENbHYIO MOJIUTUKY C LIEJIBI0 BOCCTAHOB-
JICHUs] HaBBIKOB U TOBBINIEHHE 3HAHUI B 00JaCTU HOBBIX TEXHOJIOTHUH,
aKTUBHU3AIIMIO TIPEBEHTUBHOM MOJUTUKH B cepe 3apaBooxpanenus. [o-
CyZlapcTBaM — WIEHaM IpeUIarajaoch MPUHATh MEPHI [l BBIIIOJIHEHUS
00s13aTenbeTB, B3AThIX B CTokronsMme B 2001 1. mepen EBponeiickum Co-
BETOM — IIOJHATh YPOBEHb 3aHITOCTH JUJIsl paOOTHUKOB cTapiie 55 jer
Ha 50 %. EBponeiickuii Coro3 rapaHTHpOBaJI MOJACPKKY 00eCreueHUN
«aKTUBHOM CTapoCTU» € MOMOIIbI0 EBpomneiickoro connanbHOro ¢GpoH-
Jla U POrpaMMbl «HenpepbIBHOTO oOpazoBanus» Ha 2007-2013 rr. To-
CyJlapcTBaM — 4Yj€HaM IpeAarajioch BbINOIHATH /IUpeKkTUBy O paBHO-
npaBHOM oTHOMIEHHE B cepe Tpyna (B 2007 r. Komuccust paccmoTpena
X0/ BBITIOJIHEHUS! TUPEKTUBHI 110 TUCKPUMUHAIIMY 110 Bo3pacty). 3) Tpe-
ThUM HarnpasieHneM NoauTUKU EC Ob110 Npr3HAHO MOBBIILIEHUE TPOU3-
BOJUTEIBHOCTH TPY/a €BPOIEHIIEB, YTO MPEAoaraeT pepopMbl ONTH-
MU3aL11 BHYTPEHHETO PhIHKA, IEPEOPUEHTALINI0 SKOHOMHUKH Ha HYK]IbI
MOYKUJIBIX JIFOJIEH, CO3/1aHKE HOBBIX PHIHKOB COBITA JI TOBAPOB U YCIIYT,
KOTOPBIE OTBEYAIOT MOTPEOHOCTSIM MOXKHJIIBIX KIIMEHTOB — CO3/1aHUE «Ce-
pebpsiHoi skoHOMUKWY. 4) OGecnieueHne yCTOMUYUBOCTH TOCYAapCTBEH-
HBIX (PMHAHCOB OBLIO OINPEENICHO B KaUeCTBE YETBEPTOrO HAIIPABICHUS
HOJIUTUYECKON AesITeNbHOCTH MPAaBUTENILCTB rocyaapcTs — ujaeHoB EC.
[TockonbKy BO3pacTHbIE TOCYIApPCTBEHHBIE pacXo/bl yBeJIWYaTcs Ha
4,7 % ot BBII k 2060 r. B EC u Gonee yem Ha 5 % B 30HE €BpO, TO CO-
KpallleHne YHCIICHHOCTH HaCeNIeHUs TPYAOCIOCOOHOTO BO3pacTa OyneT
JENCTBOBATh KaK TOPMO3 Ha DKOHOMHUUYECKHUI POCT U 10XO0/ Ha AyUIy Ha-
cesieHusi. IloTomy, 11enpI0 HAa3BaHO MPOBEACHUE MEp MO 00ECIEYEHUIO

' The demographic future of Europe. From challenge to opportunity (Commission
Communication). Junexmponnas o6ubruomexa «/Joxymenmolr Eeépoxomuccuuy Ha
anen. asvixke. <http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:520
06DCO0571:EN:NOT>.
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(uHaHCOBOM CTAOMIBHOCTH — MEHCUOHHBIX pedopM, B YaCTHOCTH. Tak,
B 2007 p. EBpokomuccus npuHsia KOMMyHUKanuio «CoaeicTBue cou-
JAPHOCTU MEX]ly MOKOJIEHUSMU», B KOTOPOM rocyaapcTBaM — 4ileHam
EC pexkoMeH/10BaHO BBECTH NOJMTUKY MOBBIIIEHHUS TEHCHOHHOIO BO3-
pacTa ¥ orpaHMYeHUs JOCTyNa K paHHEMY BBIXOJy Ha MeHcuro. T.K. cu-
CTEMY 3[paBOOXPAHEHHUS OKUJAIOT AHAJIOTUYHbIE TIPOOIEMBI — PACXObI
Ha 31paBooxpanenue Bo3pactyT B EC na 1,5 % ot BBII x 2060 1., EB-
poxoMuccust popMupyeT Mepbl 1eMorpaduieckoi MOJTUTUKH B CTpaHax
EC ucxons u3 no3yHra : «310pOBbIif 00pa3 ®HU3HU — KaK OrpaHUYEHHE
HPEICTOSIIINX PacXoJ0B» .

Ha Mronxenckom cammure «EBpora u nemorpaduueckuii BBI3OBY»
(2007) B moxnane komuccapa EK B. llnunna BnepBbie OBLIIO aKIICHTH-
pOBaHO BHMMaHUE Ha rpolieMe repoHTohoouH, Ha Ype3MEPHOM Hec-
CHMH3ME €BPOMNEICKOro 00IIecTBa, KOTOPOE PENPECCUBHO aHATU3UPYET
poOIeMbl «CTAHOBJICHUS €BPOINEHCKON T'€pOHTOKPATUNY, «TPYAHOCTH
CHCTEMBI COLIMAIBHOIO CTpaxoBaHUs» U «EBporibl kKak 6e31eTHOro 00-
mectBa» 2. Toraa e, eBpoKOMHCccap OTMETHI, 4yTo EBpokommccus c
camoro Hadajna (OpMUpPOBaHUs KOHCOJIMJIUPOBAHHOM eBporeiickoil ne-
Morpaduyeckoil NOMUTUKN UCXOAMIIA U3 TOTO, 4TO Onaroiapsi MHTErpa-
LMU KEHIUH U MOXUIIBIX JIFOJIEH B Iporiecc paboThl OyneT BO3MOKHBIM
KOMIIEHCUpPOBaTh AeMorpagpuyeckoe najgenue. B utone 2007 r. B bproc-
celle IIPOBEJIEHA IepBasi BCTPeUa WICHOB | pyIIibl MpaBUTEIbCTBEHHBIX
9KCTEPTOB ISl 00CykAeHus1 BorpocoB nemorpaduu EC, a uMeHHO 110
Borpocy «lloarotoBku k crapenuto HaceneHust EC». [IpuBercTBys 3a-
cenanus, B. IlInugia otmerni, 4to «cepedpo 3KOHOMHMKI» OTKPHIBAET
HOBBIE BO3MOXKHOCTH JUIsl YCIIYT ¥ TOBAapOB.

B 2011 r. EBponeiicknii 3KOHOMHYECKHM U COLTUAJIBHBINA KOMUTET IIPH-
HSUI €JMHO€ MHEHHE OTHOCHUTEIbHO BBEACHUS MOOLIPEHUS JIUTEIbHON
tpynosoi nestenbHocT B EC °. Beisog EDCK, momnucanublii ero npe-
cenareneM — lIrepanom HUICOH COAEPKUT MpENIOKEHHE YCHIHUThH
MEpBI 110 MOOLIPEHUIO JUIUTENBHON TPYAOBOM JEATEIBHOCTH B rocyaap-
ctBax EC, mockosbKy HECMOTpPSI Ha POCT 3aHATOCTH, 3a nocuenHue 10

' Vaym, 10. B., Koy, C. B. (2012) Konconizoana nemorpacdivna nomitika €C sik 3aci6

nmofonaHHs «reporTodobiin Ta «cuaapomy Hopiana ['pes. Bicuux OHY, (Coyionocis
i nonimuyni nayxku), T. 17., Bun 2(16), 116 — 128.
2 Vsym, 0. B., Kou, C. B. (2012) Koncosrigosana gemorpadivna nosmituka €C sk 3acio
MOJI0NTaHHs «repoHTo(0Oi» Ta «cunapomy Jopiana ['pest. Bicnux OHY, (Coyionozis
i nonimuyni nayxu), T. 17., Bun 2(16), 116 — 128.
Opinion of the European Economic and Social Committee on «The future of the
labor market in Europe — in search of an effective response to demographic trends»
(2011) (exploratory opinion). Oghiyitinuii cavim €sponeticoxoi Komicii. <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2011:318:0001:0008>.
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JIET YKMCIIO TIOKUIIBIX JIFOJIEH B CUCTEME 3aHATOCTU OCTAETCS HIKE LieTie-
BbIX nokazareneit (70 %), ycranoBnennsix EC. [Ipusnano, uyto pa3surue
sxoHomuku EC B Omipkaiitiiee Bpemsi OyZieT 3aBUCETh OT TOTO, HACKOIBKO
aKTUBHOM OYyJIET MOJIMTUKA BHEIPEHUS «CEPEOPSIHON IKOHOMHKIY).

Wrak, npencraBnenHsblil ananus 1okyMeHToB EC u [TACE no3Bomsier
BBIJICJIUTH CUCTEMY MEP, Mpe/jIaraeMyro Kak yHUBEPCAIbHBINA MOTUTHYEC-
CKMI cTaHJapT A1 cTpaH EBpombl O MPEoJ0JIEHNIO HEraTUBHOM CUTYa-
MU B COLMATIbHO-?KOHOMUYECKOM Pa3BUTUU B CBSI3U CO CIOKHUBIICHCS
neMorpadudeckor cutyanuen. [ TaBHBIM B 3THX JOKYMEHTaX MPe/ICTaB-
JISIETCS TMOMBITKA BEIPAOOTKH HOBOTO «IIO3UTHUBHOTOY» MPEJICTABICHUS O
CTapEHUU U UMMHTPALIMU KAK O HOBBIX «IOCTHXKEHUIX» EBpoOIbI 1 Kak
0 HOBBIX «BO3MOXHOCTSAX» ISl €€ 0OHOBNeHUs. CTapeHre HACEIeHUS U
HU3KUW YPOBEHBb POXKIAEMOCTH TMPEJIaraeTcs pacCMaTpuBaTh KaK BaK-
Helmme GakTopsl TpaHchopMaluy SKOHOMUKH, KaK HOBBIE BO3MOXKHO-
CTH JUIsl Pa3BUTUSI CTpaH EBpOIIBI, A1 CO31aHUsI HOBOW CHCTEMBI MEp
10 NOJAEPKAHUI0 aKTUBHOIO CTAPEHUs1, MEp IO IPEOAOICHUIO TUCKPH-
MUHAIIUM KEHIIUH B MX TpPaBe Ha JIMYHOCTHYIO peaju3alfio, Mep 1o
YCHEUIHOMY COYETaHUIO0 KapbE€PHOIO POCTa U CEMEMHBIX LIEHHOCTEM,
Mep IO CO3JaHUI0 KOHKYPEHTOCTIOCOOHO! «CepeOpsSHOIN YKOHOMHKH.

Nuteparypa:
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AnekcaHap Cokonos

MYJIbTUKYJIBTYPAJIU3M U
MYJIbTUKYJIBTYPHAS IMIOJIUTUKA
B KOHTEKCTE TEOPUU
MOJUTUYECKOTI' O IMOPSAKA

Multiculturalism, as a phenomena of the modern society development,
raises questions that consider the prevailing legal theories and theories of
political order. The attention has been focused on the transformation by
the liberal doctrine the individual human rights in the majority of the West
democracies directed on the development of the group rights of minorities.
The transformation of the democracy doctrine manifested in the different
forms of «positive discrimination» and «special» rights, that are suggested
minorities by the political systems with an aim to weaken the social tension
in the complex societies. The typical reactions of the modern socio-political
systems have been considered as political projects of «isolationism»,
«assimilationism», «soft multiculturalism», «hard multiculturalism»,
«apartheid», etc.

W3MeHeHns: STHUYECKOrO U KYJIBTYPHOTO JIaH/IIa(Ta COBPEMEHHBIX
OOIIEeCTB, MJIOTHBII KOHTAKT MpEJCTaBUTENEH pPa3IUYHBIX MPABOBBIX
KyJIbTYp TPUBOJAUT K TpaHC(OpPMALMU MPABOBOTO CO3HAHMS, JETEp-
MHUHHPYCT IOABJIICHHUC HOBBIX TGHILCHHI/Iﬁ B COBpeMeHHOI\/JI ITOJIMTUKO-
MIPaBOBOM KYJIBTYpe, IPUBOAUT K PELENIMHU MPABOBBIX M KYJIbTYPHBIX
HOPM KOHTaKTUPYIOLIUX TPy, OOyCIOBIMBAaET B3aMMOBJIHSHHE Ha-
IMUOHAJIBHBIX IMOJIUTUYCCKUX CHUCTCMAX, CTABUT BOIIPOC O MCXAaHU3MaAX
pearnpoBaHus MPAaBOBLIX CUCTCM HAa U3MCHCHUS B BKOHOMI/I‘{eCKOfl, I10-
JUTHUYECKOM, COIMATBHOM, TEXHOJIOTHIECKOM, TEXHUYECKOU, nH(pOpMa-
IIUOHHOM, KYJIBTYpHOH chepax.

Takum 06pa3zom, 00s13aTeIbHBIM HAIIPABICHUEM UCCIICIOBAHUN MYJIb-
TUKYJIBTYPHBIX MMPAKTUK CTAHOBUTCA MPaBOBas U IMOJIUTUYCCKAsA KOMIIa-
paruBucTUKA. Tak, BbIAEINSAS BBITOJbl CPABHUTEIHLHOTO IMPaBOBEICHUS,
Pene [laBug orMeuarn, 4TO OHO «3HAYMMO ISl B3aMMOIIOHMMAHUS Ha-
POZOB M CO3[AHUS JIYUIIMX MPABOBHIX (JOPM, OTHOIICHHH B MEXyHa-
pomHOM o0IIeHHW» . MyJIBTHKYIBTYPaIU3M CTaBHUT PsIIl BOIPOCOB, KO-
TOpBIE KacaloTcsl MpeoOaJalonuX HbIHE MPABOBBIX TEOPUN U TEOPH
MOJIUTUYECKOTO MOPAIKA. AKTyaJTbHBIM CTAHOBATCS MPOOIEMbI KOJUIEK-
TUBHBIX IPaB, KOTOPbIE BCTYMAIOT B KOH(PIUKT C JINOEPaIbHON TOKTPH-
HOUW MHJUBUIyaJIbHBIX MIPaB YEJIOBEKa, KOTOpast Obla XapaKTepHOM 1Jis

' NaBun, P. (1988) Ocnosuvie npasosvie cucmemvr coepemennocmu. Mocksa: Ipor-
pecc, 5.
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OonpIIMHCTBA 3amaaHbIX AeMokpatuil. [lepecMoTp aeMokpaTruueckoi
JOKTPUHBI IIPOSBISIETCS] B TaK HA3bIBAEMBIX «IIOJIEPYKUBAIOLINX MEPO-
npusaTusax» («affirmative action»), KOTopbie TPEIOCTABIAIOT MOTUTHYE-
CKHE€ U COLIMAJIbHBIE NMPEUMYIIECTBA WIH MEPhl «IIO3UTHUBHOU JUCKPH-
MUHALUW», IPUMEHIEMbIE K HAlIMOHAJIBHBIM, PACOBBIM, I'€HJIEPHBIM U
JpYTMM MEHBLUIMHCTBAM.

OCHOBHBIMU 33/1a4aMHU IIPABOBOM KOMIIAPATUBUCTUKHU B IIPOLIECCE UC-
CJIEJOBAHMSI MEKKYJIBTYPHBIX B3aUMOOTHOLIEHUH SIBIISIOTCA: a) CPABHE-
HHUE HAIIMOHAJIBHBIX MPABOBBIX CHCTEM C IIENBI0 YCTAHOBJICHUS OOIINX
4yepT U 0COOEHHOCTEH, 0) aHATTN3 PEIICHHM, TPUHUMAEMBIX 110 CXOHBIM
npo0ieMaM B pa3iIMYHbIX HAI[MOHAJIBHO — IIPABOBBIX CUCTEMaX, B) UC-
CJIEJOBAHKE IPOLIECCOB PELENIUN U COMIACOBAHMS MPABOBBIX HOPM U
NPaBOBBIX TPaJULUI, I') UCCIEAOBAHHUE MPOLECCa PA3BUTHUS MPABOBBIX
HOPM, KOTOpPbI€ BBI3BaHBl HEOOXOJMMOCTBIO B COOTBETCTBUU MEKKYJIb-
TYPHBIX KOHTaKkTOB. HapaGoTku mpaBoBOil KOMIapaTUBUCTUKH TTO3BOJIS-
IOT: OIIPEIEIUTh YPOBEHb 3aKOHOAATEIBHOIO BOILJIOLIEHUS MYJIBTUKYIIb-
TYpPHOM CTpaTeruu, KOTopas y>ke IpUHATa pa3IndHbIMU FOCY1apCTBAMU;
CPaBHUTh UX MPABOBbIE MEXaHU3MBbI U IPAKTUKHU 110 IPOOIEMaM MyJbTH-
KyJBTYPHOH pEaIbHOCTH.

Onpenenenue GakTOpoB BHEAPEHUS MPUHIUIA MYIBTUKYIIBTYPAIU3-
Ma B ITOJINTHUKO-TIPABOBOM M COLIMATbHO-KYJIBTYPHOU MPaKTHKE 00y CIOB-
JUBAeT aHaIM3 (OPM ero 3akperuieHus (Kak 00pa3zoBaTeNbHOTO, PETUTU-
03HOTO, PABOBOTO MPUHIMNA U JIp.). MyIbTUKYIBTYpAJIN3M NpeAiaract
MOJIX0/AbI K OOBSICHEHUIO CYITHOCTH O0IIECTBA, KOTOPOE OCO3HAET COO-
CTBEHHYI0 MHOTOCOCTaBHOCTb M P€aJU3yeT Ha YPOBHE MJEOJIOTHU U B
(dopMe HallMOHAIbHOM MOJIMTUKY IPUHLMIBI IPU3HAHUS, HEAUCKPUMHU-
HallMU, CBOOO/IBI IPYNIIOBOTO U MHIAWBUAYAIBHOTO BBIOOPA, COLMAIBHO-
IO COIIACHS], MEKITHUUECKON U MEXKKYJIBTYPHOU TOJIEPAHTHOCTHU.

MynbTUKYABTYpaau3M OXBAThIBAET CHEKTP COLMAIBHBIX, 3THO-
KYJBTYPHBIX, TOJUTHYECKUX MPOOJIEM, KOTOPHIE BO3HHKAIOT MEXKIY
roCy/lapcTBOM, HAI[MOHAJIBHBIM OOJIBIIMHCTBOM, HALMOHAJIBHBIMH KO-
PEHHBIMU MEHBIINHCTBAMH, JTHUYECKUMH IpyIIaMM HUMMUIPAHTOB.
B 1aHHOM KOHTEKCTE 3HAUMMBbI KaK MHCTPYMEHTAJIBHBIE — COLIMAIBHO-
TEXHOJIOTHYECKUE CPEJCTBA 0CIalIeHUs] COLMAIbHON HaNpsHKEHHOCTH,
TaK W Te, KOTOpbIE HarpaBieHbl Ha TPAaHCPOPMAIUIO TOIUTHIECKUX U
IIPABOBBIX CUCTEM HALMOHAJIBHBIX FOCYJapCTB, UX BHYTPEHHEH Haluo-
HaJIbHOU MonuTuku. OmpeneneHue MociaeCTBUA HOPMaTHUBHOTO BHE-
JIpEHHs TNPUHIMIA MYJIBTHKYJIBTYpPaJIU3Ma, T.€. PEaKLUH COLHUAIBHO-
MOJIMTUYECKUX CHCTEM Ha BBI30OBBI CO CTOPOHBI COLIMOKYJIBTYPHBIX
TPy, SBISETCS MPEAMETOM ITOJINTOJIOTUYECKOTO aHAIN3A.
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Cpeau TUMYHBIX PEAKLH BbIACIAIOT «U30JLUOHU3MY, «aCUMUJIS-
LHUOHU3MY, «MATKUI MYJIBTUKYJIBTYPATU3M», <OKECTKUU MYJIBTUKYIIBTY-
payiu3my, «anapTeum .

N30onsunoHu3M — MONUTHYECKUE, COLIMOKYJIBTYPHBIE M SKOHOMU-
YECKHE MEphl, HAIIPABICHHbIE HA CO3[JaHUE JKECTKOW TPaHULIBI MEXKITY
rpynmnaMu B OOIIECTBE, C LEIbI0 HE JOMYCTUTh KYJIbTYPHOE MHOT000-
pasue, rpynrnoBoe CErMEHTUPOBAaHUE, B KOTOPOM BUIUTCS yrpo3a CTa-
OWJIBHOCTH COLIMANBHOM CHCTEMBl W HAllMOHAJIBHOTO TPOCTPAHCTBA.
HcroprueckuM npuMepoM SIBISIETCSI TOJIMTUYECKAs MpaKTUKa AnoHUH
1o cepenunbl XIX B., HO ¥ CETOJHS ATOT MPUHITUT Hanboliee 3aMETEH B
€€ MUTPallMOHHON U KYJIETYPHOU MOJUTUKE. SIPKUM IPUMEPOM SIBISIETCS
MMMMUTIpalMOHHOE 3aKoHOAaTenbcTBO ABcTpanuu B 70-x rr. XX B., KO-
TOopoe OBLITIO HAMPABJICHO HA COXpPaHEHHE OeNI0i pachl aHITI0-KEJIBTCKOTO
MIPOUCXOXKACHHSI 1 OPUTAHCKOM KYNBTYPBI Kak JOMUHHpYoIiei. CoBpe-
MEHHBIM MPUMEPOM «HM3OJSIHOHN3Ma» MoxeT ObITh CeBepHast Kopes,
psan mycynbMaHckux rocynapetB (baxpeitn, Jlusus, CaymoBckas Apa-
Busl). Tak, murpanuonHas noiautuka CaynoBCKOM ApaBUM TMONTy4UiIa
Ha3BaHUE «IOJIUTUKHU HYJIEBOM HaTypalu3aluu», YTO O3HAYAeT HEBO3-
MOXXHOCTb MOJTYUYEHHUS IPAKIAHCTBA U TPAKJAHCKUX ITPaB MUTPAHTAMM.
[IpakThka H30ISAIMOHU3MA MOXKET OBITh HCKIIOYUTENHLHOW MeEpoil 1o
OTHOUIEHUIO K OIpPEACIICHHON, HEXENaTeIbHON rpymnme (Harmpumep: B
Baxpeiitie B oTHOmICHUH HKTOB. [TpUYMHON TaKkoW peakiuu sBISIETCS
cTpax aedopmanuu o0IIeCTBa, «3aMEIICHUs» TPATUIIMOHHOTO KYJIbTYp-
HOTO MPOCTPAHCTBA.

OnpeneneHHOW aabTEPHATUBON HM3OJISIIUOHU3MY TPEIACTAET «acCH-
MUJISIUSD) KOTOPasi 3aKJIIOYaeTcs B MHKOPIOpalMU (AKKYJIBTYpaluH,
MHUKCallii) MUTPAHTOB B KYJIBTYPHOE IMPOCTPAHCTBO MPUHUMAIONICH
cTopoHbl. OHa IPECTaBISIETCS KaK YCIOBHE UX YCHEIIHON UHTErpalun
U BO3MOXKHOCTH IOJIyYEHHUSI «IAKeTa» COLUATIbHBIX U IMOJUTHUYECKUX
npaB. [Ipumepom siBrisieTcs mpakThka OOJBIIMHCTBA 3aMaHbIX CTPaH J0
cepenunbl 50 — X I'T, MOJIUTHUKA KOTOPHIX ObljIa HAalpaBjieHAa B CTOPOHY
«HALMOHAIMU3ALMI» MUTPAHTOB. SIPKUMH MOJEIISIMU aCCUMIIIALIMOHHON
CTpaTeTuH SIBJISIIOTCS BCE POPMBI «TUTaBMIIBHBIX KOTIIOBY» B CILIA, CCCP,
IOrocnasuu, ®pannuu, u ap.

I Kyxkarac, Y. TeopeTHueckne OCHOBBI MYJIBTUKYIBTYpATU3Ma. Driekmponnas ouomu-

omexa InLiberty.ru <http://www.inliberty.ru/library/authors/Chandran_Kukathas/>
(2014, saBaps, 24).

Vayn, 0. B. (2012) [Ilpaxmuxa mynemuxyiemypaiusma Kak UHOUKAMOD
2eONOUMUYECKOU  CYOBEeKMHOCMU  20CY0apCcmed U pPA3GUMOCIU  SPAHCOAHCKO20
obwecmea. Onecca: @enuke, 4, 130.
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Takue cTpareruyl CYMTAOTCS COCTABHBIM AIIEMEHTOM CTaOWMIBHOCTU
U 1IeJIOCTHOCTH MOJIMTUYECKON HAIIMOHATBHON OOIIHOCTH, KOTOpas CO3-
JaBaIach B pe3yJibTare OOIBIIOTO MOTOKA MUTPAHTOB I 3HAYUTEIIHHO-
ro KOJIM4eCTBa KYJIBTYPHBIX Ipymil. HegocTaTkoM «acCUMUIIALIMOHU3MAY
SIBIIIETCSL €T0 MPOJOKUTEIHLHOCTD, POPMHUpPOBAHUE THOPHIHBIX (GopM
KYJBTYpbI, HEBO3MOXKHOCTh 3aBEpIICHHsSI MPOLecca B TEUCHUH OJHOTO
MOKOJICHUSI, 0COOCHHO KOTJIa BOMPOC CTOMT 00 aCCUMWIALIMM TPYMI C
DIYOOKHMH Pa3NuYHsIMK, HETIPEICKa3yeMOCTh COLUATbHO-KYIbTYPHBIX
pE3ysbTaTOB.

[TpomexxyTogHON POPMOI MEKTY TTOTUTHKON U30JISIIIAHA U ACCUMUIISI-
LU CTaJl «MSTKUM MYJIBTUKYJIBTYpan3M». DTa MOJIETIb HE CTaBUT Oa-
pPBEPBI HA MMYTHU «UY>KEPOJIHBIX)» JIEMEHTOB, SIBJISIETCS TEPIIUMOMN K aHTH-
auOepallbHbIM TPYyNIaM M HE OTHOCUTCS OTPULIATENIBHO K Pa3IUUMSIM.
Crenyer OTMETHUTb, YTO CO CTOPOHBI TOCYAAPCTBA HET MOAACPKKH TAKHX
pa3nuuuii. [TTaBHBIMU 3JIEMEHTaMH MSTKON CTPAaTEruu SIBISETCS SI3bIKO-
Bas U oOpasoBareliibHas MPOrpaMMel. [IpuMepoM momTHka OUITHHTBU3-
ma B Kanaze, win OoTCyTCTBHE MPOTEKIHMOHU3MA OOIIETPAKIAHCKOMY
s36IKy B LIIBeruu, nmoaiepkka MUHOPUTAPHBIX SI3BIKOB C LIEIBIO TTPUBJIE-
YEHUSI UX HOCHUTEJIEH B IPAKIAHCKYIO JKU3Hb.

B TpeyrompHUKE: TOCYIapcTBO — KYJABTYpPHBIE COOOIIECTBA — WHIIU-
BUJl, UMEHHO WHJUBH]I BHIOMPAET CTPATETHIO MOBEACHUS, MCXOMAS U3
COOCTBEHHBIX OXKHIAHUM, IICHHOCTEH, 11esieid. Takast hopMa MyJIBTHKYITb-
TYpHOW TOJIMTUKHA HWCCIIENOBATEISIMU Ha3BaHa (hopmoit «moOpoxkena-
TEJILHOTO Oe3pa3Iyus TOCyAapCTBa» B COIMOKYJIBTYPHBIX Tpoieccax’.

OrpannueHre WHIWBHUIIA B TIpaBe BBHIOOpA TOBEACHHS, HaJEICHUE
rocyaapcTBa BO3MOXKHOCTSIMU BBICTYIIaTh HE «apOUTPOM», a IIaBHBIM
CATPOKOM» OTJIMYAET TPEIBIAYIIYI0 «MSITKYI0» CTPATETHIO0 MYJIBTH-
KyJITYypaju3Ma OT «KeCTKOi». [lonuTHKa «GKeCTKOro MYIBTUKYIIBTY-
panu3Ma» BCerja HalpaBlieHa Ha MOAJEP’KKY KyIbTYPHBIX pa3JIdyuii,
UJCHTUYHOCTEH MPU COONIOACHUN MPUHIIUIIOB PaBHOMPABUS Pa3BUTHUS
MEXKTPYIIIOBBIX CBsI3€d, B3aUMOJCHCTBUI, TOJIEPAHTHOCTH B OTHOIIIE-
HUU JpYT K apyTy. [Ipoucxoaut ¢pakTuaecky HaBI3bIBAHNE PAaBHOIIPABHUS
nyTeM KyjiabTuBHpoBaHus «cultural identity». HeronepantHoe moseze-
HUE OTCIEKUBACTCA TOCYAapCTBOM M KapaeTcst HEMTPU3HAHUEM B IIpaBax.

Kpaitneit ¢popmoii peakiuu Ha KyJIbTYpHOE MHOT00Opasue, KoTopas
MIPOSIBIIIETCSL B CErperalyy, reTTOM3alliy TPYIIbI, HaJleJIeHuEe pa3sHou
CTEINEHbIO COIMAIbHBIX, MOJIUTUYECKUX, IKOHOMUUYECKUX, KYJIbTYPHBIX
mpaB U O0SI3aHHOCTEW M CO3/IaeT YKECTKYI0 HEPAPXUUYECKYI0 CHCTEMY

I Kumsuka, Y. (1998) JIubepansHoe paBenctBo. Cogpemennuiil mubepanuzm. Mocksa:
[Iporpecc-Tpanurms, 138—-190.
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NpU3HaH «amapreua» '. JlaHHas mpakTHKa COXpaHseT 00IIeCTBO pase-
JICHHBIM, CETMEHTHUPOBAHHBIM YTO HECET B ceOe 3HAUUTENIbHbIN MOTEH-
1uas KOHQJIMKTHOCTH

JUis  cOLMONOIUTHYECKOTO aHalIu3a, MYJIbTUKYJIBTYPAJIU3M SBIIs-
eTcsl Kak MpoOiaeMoil MUKpOYpPOBHS — MpoOIeMoil B3aMMOIIOHUMAHUS
¥ B3aMMOCYIIECTBOBAHUS JIIOACH Pa3HOM KyJIbTYPhI, TaK U MPOOIEMOi
MaKpOypOBHS — 00pa30BaHUE 1IEJI0CTHOTO o0mecTBa. Tak, Ha CTBIKE I10-
JUTHYECKOro U obmeduiaocodckoro aHanmmsa, B pamkax (uiocodun
MOJUTUKU 0(OPMUIIACH TUIIOJIOTHUS MYIBTHKYIbTypanu3ma. M. Trnocra-
HOBA JI0Ka3bIBAa€T CYIECTBOBAHHE TAKUX THUIIOB MYJBTHKYJIBTYpaJU3-
Ma, KaK IUTIOPAIUCTUYCCKUN (IMOepanbHblii), AMATOTUYeCKUN (TIOIH-
LHEHTPUYECKHI), TTOBCTAHYECKUI (OMMO3UIIMOHHBIN), KOHCEPBATUBHBIN
(KOpIOPaTHBHBIN )*.

«[Imopanuctuyeckuit» mnpeacraBneH konuenuusMu [. Kannena,
JIx. Poysa, B. Kumnnuka. OHU MCXOOMIN M3 TOTO, YTO COIMETANbHAS
KyJIbTypa oOecredrnBaeT OOIIHOCTh COIUANbHBIX MPAKTUK U MHCTUTY-
TOB, OXBaTbIBAE€T BCE CETMEHThI OOLIECTBA M SBISAETCS YCIOBUEM JI0-
CTHIKCHHSI COIIMOKYJIBTOHOU LEIOCHOCTH JrOepaibHbIX 00miecTs *. Tak
lopauwmii Kamuien BBen B HayuHbIM 00MXOJ TEPMUH «KYJIBTYpPHBIN IUTIO-
panu3M», Kak aJIbTePHATUBHBIA K «aCCUMMIIALII.

«Jlmanornueckuit» THN mpencTabiieH koHuenuusmu b. Ilapkxa u
DO. Canpa. DTOT TN IpejaraeT paccMaTpuBaTh «JIPYrux» HE KaK OH-
TOJIOTUYECKYIO JAaHHOCTh, HO KaK MCTOPHUYECKHI KOHCTPYKT, a B 3TUX
YCJOBUSIX KYJIBTYpPbI CTAHOBSITCS 30HAMU KOHTPOJISI BKIIFOUEHHUS.

Oco0bIM THUTIOM MYJIBTUKYJIBTypaiu3mMa M. TrnoctaHoBa Ha3bIBaeT
«TOBCTaHYECKHUID», cchliasick Ha I'enpu XKupy, KOTOpbIi BIEpBbIE HC-
MOJIB30BAJT 3TOT TEPMHH TIPU aHAJIU3e KyJIbTyp norpanudbs *. K ctopon-
HUKaM 3TOT0 TUIA MYJBTHKYJIBTYpaJM3Ma OTHOCSITCS JIEBOPAIUKalb-
Hble, HAIMOHAJIbHO-OCBOOOJIUTENbHBIC, 3KCTPEMHUCTCKUE JBUKCHHUS,
KOTOpbIe OOBHHSIOT JINOEPATbHBIA MYIBTHKYIBTYPATH3M B TOM, YTO OH
co3laeT OOMaHYMBYI KapTUHY TapMOHHUYHOIO MHOrooOpasus, KOTO-
pO€ HE YUHUTBIBAET «PANTMUUN» MEXKAY KYJIbTYPHBIMH IPyIIaMu. ITOT
TUIN MYJABTUKYJIBTYpaJi3Ma He 3aHAT KYJIGTUBHPOBAHUEM pa3ivyuuid, a

1 Kykarac, Y. Teoperndeckne 0CHOBBI MYIBTHKYJIBTYPAIU3MA. I1eKMpOHHASL OuOU-
omexa InLiberty.ru <http://www.inliberty.ru/library/authors/Chandran_Kukathas/>
(2014, suBaps, 24).

Tnocranosa, M. B. (2000) JIBmxenue unen MynsTuKyasTypanusMa B CIIIA konma
XX Beka. CIIA: Kanaoa: sxonomuka, nonumuxa, Kyiemypa, S, 74.

Kuwmniuka, B. (2001) Jlibepanizm i npasa menwiun. Xapkis: LleHTp OCBITHIX iHIIIaTHB,
137.

Tnocranosa, M. B. (2000) JIsmxenne uaen MynbTHKyIsTypamm3Ma B CIIIA konma
XX Beka. CIIIA: Kanaoa: sxonomuxa, norumuxa, kyiemypa, 5, 100.
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HaIpaBJIeH Ha 3alIUTY AUCKPEAUTUPOBAHHBIX Tpyni. «lloBcTaHueckuii»
TUI KOPPETUPYET ¢ KOMMYHUTAPUCTCKUM BUACHUEM MYJIbTHKYJIBTYpa-
mu3ma Y. Teitnopa.!

OTaenbHBIM TUIIOM MYJBTHUKYJIBTYpaanu3Ma SBISETCS «KOHCEpBa-
THUBHBI» WA «KOPHIOPATUBHBINY» MYJIBTUKYJIBTYpPAIU3M, KOTOPBIN MOA-
nepxuBatotr yueHsie ([. Toposwui, A. lne3unrep u ap.).>. x mo3urust
HampapjeHa Ha Pa3MbIBAHUU KYJIBTYPHBIX PAaHUI, a0COTIOTHU3UPYS HKe-
JTA€MYI0 TOMOT€HHOCTh HallUOHAJIbHOM KYJIBTYPBI.

TeopeTuzupoBaHue BOKPYI THUIIOB MYJIBTUKYJIBTYpaJIU3Ma SBIISETCS
OJTHAM W3 BHUJOB KOHCTPYUPOBAHMS HOBOM COIIMAIBHOM pPEAJBHOCTH,
MPEIMETOM JIUCKYCCH MEXAY CTOPOHHUKAMU (PHIIOCOPCKUX KOHLIETIIIUN
nubepanu3Ma U KOMMYHUTapu3Ma, OCHOBaHHOTO B 1971 T. mocne BHI-
xoma B cBeT Tpyaa k. Ponsa «Teopust cnipaBemsuBoctuy. Juckyccun
MEXIy 3TUMH TEUEHUSIMU MPOIoDKatoTcs. [IpobieMbl MHIMBUTYab-
HBIX ¥ TPYNIOBBIX MpPaB U 00beMa «HEUTPATIBHOCTU» TOCYIAapCTBa IO
MEKKYJIbTYPHOMY AMAJIOTy OCTAIOTCA LIEHTPAJIbHBIMU ITYHKTAMH JIHC-
kypca. Coumonor Ilutep Baruep Buaut npoOiieMy NOHUMaHUS B TOM,
4TO pa3BUTHE YAaCTHOH cepsl, KoTOpas SABISETCS OJHUM M3 CTOJIIOB
mubepanu3ma, TpaHCc(HOPMHUPYET MHP B CTOPOHY pPaCTYILIeH H30JIMpO-
BAHHOCTHY MHIMBUAA. IHAMBUA MBICIIUTCS BHE COLMAIIBHOTO KOHTEKCTA,
UCXOJISl U3 MJICH, YTO COLMAIILHBIC CUITBI HE JIOJKHBI OBITh a0COMIOTHBI-
MH [0 OTHOLLIEHHIO K YEJIOBEKY, TOCKOJIbKY YHUBEPCAIBHBIMU JIOJKHBI
OBITH TOJIBKO IPaBa, JAIOIINE YEIOBEKY CBOOOAY B €ro caMoompesaere-
HUU, [TO3BOJISIIOT COPOCUTH MY THI TPYIIIIOBBIX YCIOBHOCTEH, B TOM YHUCIIE
KYJIBTYPHBIX. DTH TE€3UCHl OIIPOBEPTratOT KOMYHUTAPUCTHI, TOJYEPKUBAs
COLIMANLHO OOYCIIOBICHHBIN XapakTep UHAUBUAYyalbHOCTU. Tak A. Ma-
KUHTap, OTMEYAET, YTO MHAUBU] UMEET OINPEACIICHHYIO POJIb U CTaTyC
B IIpezieiax onpeneneHHon Kyasrypsl °. A Y. Teitmop oTMeuaer, 4to «...
CBOOO/IHBIN MHIUBUI MOXKET MOTYYUTh UACHTHUYHOCTH U TOJICPKUBATH
€e TOJNBbKO B paMKaX KyJabTypbl... OHU (MIEHTUYHOCTH) CBONCTBEHHBI
MHCTUTYTaM, KOTOPbIE€ HYK/IAIOTCSI B HEIIPEPBIBHOCTH, a YaCTO U B MOJ-
nepskke obniectBa. CrnenoBaTenbHO, TpeOOBaHUE MOIEPKUBATH KUBYIO
U pa3HOOOpa3Hy0 KyJIbTypy — 3TO €llle U TpeOOBaHNE UMETh CIIOKHOE U

! Teitnmop, Y. (2003) Ilepeceuenue uenei: crop Mexay JauOepasaMd U KOMMY-
autapuctamu. Cospemennviii aubepanruzm. Mocksa: IIporpecc-Tpanuiusi.

2 Schlesinger, A. M. (1992) The Disuniting of America. Reflections on a Multicultural
Society. New York; London: Norton.

* Yyxkun, C.T. (2001) 0. Xadepmac versus A. MakuHTa#ip: K BOIPOCY 00 OCHOBaHHSX
coBpeMeHHOro (prtocodcTBoBanms. PasMpimmienus o purocopun Ha nmepekpecTke
BTOPOTO H TPEThETO ThIcsueneTnit. Coopruk k 75-nemuto npogpeccopaM.A. Kopree-
6a, Cankrt-IletepOypr: Cankr-IletepOyprekoe dhunocodekoe odmrectso, 11, 86.
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WHTETPUPOBAHHOE OOIIECTBO, KOTOPOE XOYET U MOXKET MOJICPKUBATH
BCE 3TH MHCTUTYTHI»'. B 3TOM pakypce MyJIbTHUKYJIbTypHAs Mapajur-
Ma BBICTyIAaeT CUHTE30M JIMOepain3Ma U KOMMYHUTapu3Ma, BOILIOLIAs
KOMMYHHUTAPUCTCKOE CTpeMJIEHHE K OObEAMHEHUIO U JIUOEpaIbHOE I0-
HUMAHUC JIMYHOCTHU U TCPIIUMOCTH. O6’bCILI/IHSISI IMPaBOBYHO KOHIICTILIUIO
CIPaBEUIMBOCTU W MPHOPHUTET IpaB YEJOBEKa Ha KOTOPOM CTPOUTCS
TpaxJIaHCKOC O6H_I€CTBO, C IIpaBaMU HAWOHAJBbHBIX, PCIUTHO3HBLIX,
CEKCYaJIbHBIX U JAPYTUX MEHBIIUHCTB, KaXJ10€ U3 KOTOPBIX BBICTYMAET
KaK OT/IeJIbHOE COOOIIECTBO.

MynbTUKYABTYpaju3M TPAaKTyeTCsl HEe TOJbKO Kak (opma TeopeTH-
YECKOM KOHILIENTyalu3allud pPOCTa KyJIBTYpHOTO IUTIOpajii3Ma COBpe-
MEHHBIX HAIIMOHAJIBHBIX COOOILECTB, KaK MpodiIemMa MEeXKYIbTypHOU
KOMMYHHKAIIUH, HO U KaK BaKHOC HAIIPABJICHUC PA3BUTHA COBpeMeHHOI\/'I
COLMAJIBHI TEOPHUU U MOJTUTUYECKOU MPAKTUKU. MyYIbTUKYIBTYPATU3M
MpeAnoIaraeT CoracoBaHue BOMPOCOB COLMAIBHOIO, TOJTUTUYECKOTO U
SKOHOMHMYECKOTO PABEHCTBA YJIEHOB OOLIECTBAa, KaK HAa WHIUBUAYalb-
HOM TaK U Ha IpyIIIOBOM YPOBHSIX.
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Society. New York; London: Norton.
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CBetnaHa LWWeBueHKo

KJIEPUKAJIN3M B CUCTEME
COBPEMEHHBIX HAITUOHAJIBHO-
IT'OCYJIAPCTBEHHUYECKHUX
OTHOIIIEHU

In the article the problem of historical choice of survival of humanity is exam-
ined in his cultural variety, above all things in religious-state relations. Legis-
lation of states sets different rights for religious organizations and variously
communicates with them. Nevertheless, tendency to strengthening of influ-
ence of church/religious organizations on a political process and to strength-
ening of requirement in church organizations for some political organizations
is obvious. The decline of level of state possibilities on providing of social unity
stipulates a tendency to creation of unions of state and religious institutes, to
the height of influence of religious organizations.

CoOpiTust Hayana XXI Beka, CBI3aHHBIE C POCTOM HACTPOCHUHN KYJb-
TYPHOIO U30JIALIMOHU3MA U «HAUOHAJI-IIATPUOTU3MAY, C POCTOM HETEp-
MUMOCTH K MPEACTABUTENSAM UHON BEPbl, HALIMOHAIBHOCTHU U KYJIBTYPBI,
JIEMOHCTPUPYIOT aKTMBH3ALIMIO MPOOJIEMbl HCTOPHUECKOTO BHIOOpPA BbI-
KMBAHHUSI YEJIOBEUECTBA B €r0 MHOTOKYJIBTYPHOM pa3HooOpaszuu. [Ipu
3TOM, C OJIHOM CTOPOHBI, PACTET CTPEMJICHUE BBHIPAOOTKU YHUBEPCAIb-
HOU 3THKH (Tak, B cooTBeTcTBUU ¢ pesomouuneii OOH, 2000 rox 6bu1
00bsBIeH «MeXIyHapOIHBIM T'OIOM KYJIBTYphl MHpa» C LIEJIbI0 aKTH-
BU3AIUK uasora KynsTyp u K 50-neturo OOH 6bu1 moArotossieH coop-
HUK «I1o6anpHas stuka: [lexnapanus [lapnamenrta penuruii Mupay), a
C IpyTO# CTOPOHBI, — PACTET YPOBEHb BMEIIATEIbCTBA LIEPKOBHBIX Opra-
HU3AIMH B TOJIUTUYECKHE MPOLECChl, 00HAPYKUBAasi TEHACHIIMIO K KJle-
pUKaIU3aLIH.

[TocnenHsis TeHAEHIMS OYEBUAHA B TEX T'OCYAAPCTBAX, I[N1€ OTMEYAET-
Cs1 BBICOKAs CTEIICHb HENOBEPUs K OpraHaM BIACTH U UHCTUTYTaM IOCy-
JapCcTBa, TA€ LEPKOBHBIC OpraHU3aluy nepeduparoT Ha ceOs QPyHKIUH
o0ecrieyeHnsl COLMANBHBIX «JTUTaTyp» — T. €. CBA3EH, C MOCIEAyIoeH
JeTepMUHAIMEH COLMAIBHOTO U MOJTUTHYECKOTO MOBEICHHS JTIO/IeH, 00-
palaromuxcs K HUM. JTa TEHAECHUUS NPOSBISIETCS] celuac U B COBpe-
MEHHOH YKpauHe, rJie IpOTUBOCTOsIHUE Ha Maliane B 1ekabpe-sHBape
2013-2014 rr. oOHaApPYXHJIO AKTUBHOE BMEIIATEIbCTBO PEITUTHO3HBIX
OopraHu3alnui B NoIMTHYECKUN npouecc. Tak, Hanpumep, [Ipencroarens
VYKpauHCKOW rpeko-kaTonndeckoil nepksu Jlrobomup I'y3ap co crieHsl
Ha Maiinane Hesanexxnoctu monmics 3a ycnex EBpomaiinana, obpa-
11asCh K MPOTECTYIOIIUM C IIPU3bIBAM «HE UMEThb CTpaxa»; ¢ Apyrou
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CTOpOHBbI, — Mutponoaut Beimroponckuit u Yepuoosuisckuit YIIL]
(MIT) ITasen (JIebean) Bo BpeMst «KPYIIIOTO CTOJIA MOXBAIHI MITUITUIO
U IIOMHTEPECOBAJICS, CKOJIBKO IUIATAT CTyAeHTaM Ha EBpomaiinane. Ta-
KUM 00pa3oM, IIEpKOBHbIE OPraHN3aLMH JJa)Ke B CBETCKUX TOCYIapCcTBaX
BJIMSIFOT Ha XOJ1 OJIMTHYECKOTO POLECCa U YaCTO HE TOJIBKO CIIOBOM, HO
U JICJIOM.

O ponu B3aMMOOTHOILIEHUN LEPKBU, PEIUTMO3HBIX OpraHU3alUM,
penuruu BooOIIe U roCy/lapCTBEHHBIX MHCTUTYTOB HCCIIEOBATENH 3a-
nyMmbIBaMCh naBHO. Hemernkuii cormonor Makc BebGep u anrmmiickuii
nctopuk Apuousb ToWHOM mMpuIaBaid CaMOOBIICIONIECE U OMPENCTISIO-
niee 3HaueHue penurun. M. Bebep, nccnenoBaBmmii heHOMEH MpOTe-
CTaHTH3Ma M Bcell pedopmaiuu, MpU3HABAJI €ro peularollylo pojib B
Pa3BUTHH KaUTATUCTHIECKUX oTHOIIeHHH B EBpornie. A. ToiiHOuU, 0TBO-
JUBIIWN PENIUTAU POJIb CUCTEMBI, ONPEIEIABIIEH OCHOBHBIE TPUHIIUIIBI
TOW WJIM WHOW MUBUIIM3AIUH, CYUTAII, YTO XPUCTHAHCTBO OBLIO TOH «KYy-
KOJIKO¥1», M3 KOTOPOH BBUTYIIHJIACH BCS 3alla/IHast IUBUIM3anus' . PaboTe
T. T'o66ca, I'. @. I'erens, XK.-XK. Pycco, W. Kanra, O. Konra, K. Mapkca,
K. Mamnreiima, I11.-JI. MonTteckbe, H. M. Hukoabckoro cocTasisioT ce-
TOJIHS HAy4YHYIO OCHOBY CPABHUTEJIBHOTIO METO/Ia IO JaHHOU Ipobiema-
tuke. /locrarouno BcrioMHuTh ciiosa I. B. @. I'erenst o ToMm, 4TO «...
peaurus ¥ OCHOBA TOCYAapcTBa — OJAHO U TO K€ : OHU TOXIECTBEHHBI
B ce0Oe u Juis cebs... U BMECTE C TeM Pa3lInYHbl; B XOJ€ UCTOPUUECKOTO
MPOLIECCa OHU CTPOTO PA3ACIAIOTCS, HO 3aTEM BHOBB IOJIAralOTCs Kak
HUCTUHHOE TOXAEeCTBO... Hapon, nMeromuii mioxoe nonsrue o bore,
HMMEET U IJI0OX0€ TOCYAapCTBO, MJI0X0€ MPAaBUTEIBCTBO U TUIOXHE 3aAKOHBI.
B penuruu u rocynapctse — OJHO TOHSITHE CBOOOIBIN .

Bormpoc o cotmanbHON 00yCIIOBICHHOCTH PEJIUTHH U €€ POJTU B TIOJIH-
THYECKOM pa3BuTHH obmectBa usydaics O. Konrom, 3. [lropkreitmom,
M. BebGepom, I'. 3ummenem, I1. Copokunsim, I1I. DitzeHmraarom u mp.
ConuanbHO-NICUXO0JIOTMUECKHE UHTETPALIMU COLIMYMA Yepe3 KOJIEKTUB-
HBIA puTyan usydanu takxke M. Bebep, O. [iopkreitm, b. Manunos-
ckuit, A. Panxnudd-bpayn, /1. M. Yrpunosuy, 3. ®@peiin, B. @panki,
D. ®pomm u ap. Ilpobrneme corumanbHON NUHAMUKH W BIHMSHHS Ha
He€ penuruu MocBsmeHsl padotel PoGepra Hwimu bamma, [lanusma
bonna, C. H. bynrakoBa, M. Bebepa u np. OcoOeHHOCTH COIMaIbHO-
MOJIMTUYECKUX MPEICTABICHUM M CYIIHOCTh XPUCTHAHCTBA B CBOUX

! Toiubu, A. (2001) Ponp penuruu B LUHBUIM3ALHOHHOM YCTPOCHHH OOILIECTBA.
Cpasnumenvroe usyuenue yusuauzayui: xpecmomamus, cocT. b. Epacos. M.:
Acnekr-IIpecc, 129.

2 Terems, I. ®@. B. (1975) OTHOIIEHHE PETUTHA K TOCYAAPCTBY. Purocopus penueuu:
62m. M., T.1.,401.
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paborax paccmarpuBaiu A. ['apHak, A. I'ypeuy, B. Po3anos, FO. Kume-
nes, W. Tpurynesny, T. Ilymnsi, U. Sctpe6oB u ap. COLUUOKYIBTYPHBIE
poOeMBbl 1uaaora MUPOBBIX PEJIUTHIM paccMaTpuBajId B CBOUX TpyJax
. Bacunenko, b. Epacos, A. Xypasckuii, JI. Menseaxo, M. Yort u ap.

L]envo cmamovu ABNSETCS aHAIU3 COBPEMEHHOM CHUCTEMbI OTHOLICHHIH
LEPKOBHBIX (PEJIUTHO3HBIX ) OPraHU3AIMI U TOCYJapCTBEHHBIX HHCTUTY-
TOB, aHAJIU3 TEHJCHIMM KJIEPUKAIU3ALUU B YCIOBUSAX PEKOHCTPYKIMU
CUCTEMBI HAIIMOHAJIbHO-TOCYIAPCTBEHHBIX OTHOLIEHUIA.

[Ipu ananu3e B3aMMOOTHOIICHWH DPETUTHO3HBIX M HAIMOHAIBHO-
rOCYIapCTBEHHBIX MHCTUTYTOB COBPEMEHHBIN MOJIUTUYECKUM aHau3
UCTIOJIb3YET YCTOSBIIYIOCS KIIACCU(DUKALIUIO CTPAH, BHICISIONLYIO [LTIO-
panucTUYecKre U KiepuKaabHble MOJTUTHUYECKUE CUCTEMBI.

[Ipu 3TOM MIIOPANUCTUYECKUMHU MPHU3HAIOTCSA T€, B KOTOPHIX KOH-
CTUTYLIMOHHO TapaHTUPOBAH IUIIOPAIN3M KaK HJEHHO-PETyISTUBHBIN
MIPUHIIUAI OOIIECTBEHHO-TTOIUTUYECKOTO M COIIMAIIBHOTO Pa3BUTHS, KO-
TOPBIM UCXOAMUT U3 CYIIECTBOBAHUS HECKOJIBKHUX (MJIM MHOTHX) HE3aBU-
CUMBIX OCHOB IOJUTHUYECKUX 3HAHUM M MuponoHuManus. [Ipuznakamu
IUTFOPAJIMCTUYECKUX TOCYJapCTB SBJISIOTCS | OTCYTCTBUE NPEUMYILECTB
kakon-6o IlepkBu (koH(pecCcHn); MPU3HAHUE PETUTHN YACTHBIM JIEJIOM
rpaX/i1aH; MpaBo JIIOAEH KaKux-Iu00 BEPOUCIIOBEIAHNUN 3aHUMATh TOCY-
JAPCTBEHHBIE NIOCTHl; UITHOPUPOBAHUE PEIIMTUO3HBIX MIPa3AHUKOB Iocy-
JTApPCTBOM.

C npyroil CTOpOHBI, KJI€pUKaIbHBIMU IOCydapCTBaMU SIBJISIOTCS TE,
KOTOpBIE OCHOBaHBI Ha mpuHIune kiepukanuzMma (ot aar. Clericalis —
«IIEpKOBHBINY») —OOIECTBEHHO-TIOIUTUYECKAsT MPAKTHKA OCYIIECTBIIe-
HUS [IEPKOBBIO, PETUTMO3HBIMU MOJTUTHYECKUMU MapTUSIMU WIH IPYTUMHU
PETUTHO3HBIMU OPTaHU3ALUSAMHI CHCTEMBI MEp Ha KOH()ECCHOHATBHOM
UJE0I0OIMYECKOM OCHOBE, HAPaBICHHBIX Ha JOCTUKEHUE TOMUHUPYIO-
HIei posiu pesMruy U LepKBH B Pa3HbIX cepax 0OIIeCTBEHHOM KU3HH.
[Tpu3HakaMu KJI€pUKaJIbHBIX TOCYIapPCTB SIBJISIOTCS | HAJTMYUE PEITUTHH,
KOTOpasi UMEET CTaTyC T'OCYapCTBEHHOMN; U3yUEHHE PEIUTHO3HBIX J10T-
MaToB B IIIKOJIAX; BBICIIME JODKHOCTH OO0S3aTENbHO 3aHMMAIOT JIMIIA,
KOTOpBIE SBJISIOTCS MOCIIEI0BATEIsIMU MpaBsilliell B CTpaHe KoH(peccuu;
3aBUCUMOCTH YCJIOBUI M O€3011aCHOCTH NMPOKUBAHUS HHOBEPLIEB B 3TUX
CTpaHax OT KyJIbTYyphl KOHKPETHOTO HapoJa U MPaBsIIero pexxuma.

[To mannsiM ["apBapackoro yHusepcurera, B 2000 1. 75 rocynapcts
MUpa MPU3HAIN TO WIK HHOE BepoydeHne o(hUIHaIbHbIM. Tak, K KIepH-
KaJbHBIM MOJUTHUYECKUM CHUCTEMAM OTHOCSTCS IOYTH BCE CTpaHbl, TN
JOMUHUPYET HcIaMcKasi penurus (mpudeM, 3TO M TEOKpaTHyeckas pe-
cnyonuka Mpan, u abcomtornas monapxusi Caynosckast ApaBus, U 1Ip.);
Taunann, Jlaoc, Kambomxka, ByTtaH, rme rocymapcTBEHHOW pelUTrHei
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o0bsiBrieH Oynu3, u B Llpu-Jlanke, rae Oynau3zMy OTBEIEHO «IIEPEIOBOC)
MecTo; A0 2006 T. B 3TOT MEpPEeUeHb CTpaH, «UMEIOIIUM TOCYIapCTBEH-
HYI0 peUruio», Bxoauwi u Henan, KoTopsblii ObLT €JMHCTBEHHOW CTpaHOM
MHUpa, KOTOpast MpU3HaBajia roCylapCTBEHHBIN CTaTyC UHIyHU3Ma (3TO MO-
JIOKEHHE OBIJI0O OTMEHEHO pelIeHreM napiiaMmeHnTa ctpanbl B 2006 1.). Psn
rocynapctB EBponst — Mcnanaus, Jlanus, ['penust (3To I OTAETBHBIC
MIPUMEPBI) — COXPAHSIOT TOCYITAPCTBEHHYIO IIEPKOBHOCTb.

Hexkoropsie cTpanbl EBponbl IMEIOT 0COOBIE OTHOIICHUS C IEPKBIMU
Y MHOTJA 3TO HE OJJHA LIEPKOBb, a HECKOJIbKO. Hanpumep, nelicTByromas
Konturyuust Unnonesun rapantupyer cBoOOy BEpOMCIIOBEAAHUS, Of-
HAaKO MO 3aKOHY, IpuHATOMY B 1965 1., 0cO0OBIH cTaTyc, npeaycMarpu-
BAOIIMN NOJAEPKKY M 3alIUTy TOCYAapCTBa, MPEIOCTABIECH OCHOBHBIM
peUTHSIM CTpPaHbl — HCIIaMy, TPOTECTAHTU3MY, KaTOIUITU3MY, UHIYH3-
My, Oyaau3my u KoHyImaHcTBy. [10mo0HyI0 CUTYalHi0 JEMOHCTPUPYET
benwrus, rae nonynsapueiM B 80-X romax XX CT. ObLJIO SKyMEHUYECKOE
JBUKEHUE 32 00bEIMHEHUE IePKBEil.

B nanHom pycrne BbI3bIBaeT uHTEpec U curyanus B OunnsaHauu, B
KOTOPOU HECKOJIBKO PEIMTUN MPU3HAIOTCS TAKOBBIMU, YTO UMEIOT OCO-
owrii cratyc (JIrorepanckas u [IpaBocnasuas). CoorBeTcTBeHHO, B DHH-
JITHIUW OTHOIICHUSI MEXIY LIEPKOBBIO U TOCYIAPCTBOM PETrYIHPYIOTCS
0COOBIMH cOTVIalIEHUsIMU. JleSTeNbHOCTh LEPKBU PETYIUPYETCS OCO-
OBIM 3aKOHOJATENBCTBOM. LlepkoBb MMeeT MpaBo Ha 0COOBII IIEPKOBHBIN
HaJIoT (coOMpaeTcs Mpu MOMOIIIH TOCYIapPCTBEHHBIX CTPYKTYP Ha J00po-
BOJIBHOH O0cHOBE). OHako opuanuecku LlepkoBb OUHISHANN HE SBIISI-
eTcs rocynapctBenHoi. B @PI ocobslit craryc umerot u Katonuueckas,
u EBanrennueckas Llepksu.

UTto KacaeTcst €BaHIeIMYECKO-ITIOTEPAHCKON IIEPKBU, TO OHA SIBJISICT-
cs rocynapcrBeHHou B Jlanuu, Mcnanauu. B Hopeernu eBanrennuecku-
JIOTEpAHCKasl LIEPKOBb OcTaBajiach TakoBoul 10 2012 . OgHako ¢ oTae-
JICHUEM OT TOCYapCTBa KOPOJIb OCTAETCS TIIABOM IIEPKBU, CBAIIICHHUKU
COXPaHSIOT CTaTyC rOCy/IapCTBEHHBIX CITYKAILlUX, @ TOCYIapCTBO COXpa-
HSET OTBETCTBEHHOCTH 3a IOJJIEpKAaHUE LIEPKOBHBIX 3[aHUN B HaJyie-
JKareM cocTosHnn. AHanorudHas cutyanus u B LlIBeruu, rae ¢ 2000 r.
epkoBb HE3aBUCHMA OT TOCYIAPCTBA, XOTS KOPOJIb MPOJOJIKAET OCTa-
BaThCsI ITIABOM 1IEPKBHU, LIEPKOBHBIM HAJIOTOM 00JIararoTcs BCe rpaxaaHe,
LIEPKOBb MOJYYaET CPE/ICTBA U3 FTOCYJAPCTBEHHOTO OIO/KETAa U SIBIISIETCS
KPYITHBIM JIECO— U 3€MJIEBIIAJIETIBLIEM.

B /lanuu miaBoil LEPKBU SBISETCS KOPOJIb, B3UMAETCS LEPKOBHBIN
HAJIOT, CBSILIEHHUKY SBIISIFOTCS TOCYIapCTBEHHBIMU ciTy>kamnmu. B Hc-
JAHAUU TIaBOM IEPKBU SIBISETCS MPE3UACHT, a TOCYIapCTBO OTBEYa-
€T 3a dKOHOMHUYECKOe cocTossHuE HepkBU. B Illotnanaum Takxe ectb
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HauuoHanbHas lIpecBurepuanckas Llepkosp llloTnanauu, HO aHDIMN-
CKHI1 MOHApX SIBJISIETCS HE IVIaBOM 3TOM LIEPKBH, a JIMILb €€ YICHOM.

Karomuuusm npusHaH rocyqapCTBEHHOM PEJINTUEN BO MHOTHX IOCYy-
napctBax — B Barukane, Jluxrenmreitne, Monako, Can-MapuHo, B He-
koTOopbiX KaHTOoHax IlIBelmapuun, Manbre, MansTuiickom opaene, Ap-
reatune, Jlomunukanckor Pecyonuke, Kocra-Puke, CanpBagope.

B psne rocymapcts, rie KaToJMLKA3M Hallesl IIUPOKOE pacipocTpa-
HEHME, YCTaHOBJIEHBI 0COOBIE OTHOLICHHUS C PUMO-KaTOIUYECKON Liep-
koBbIO (B Mcnanuu, I'epmanuu, Utanuu, bpaswmmn, Upnanaun). Tak B
Wcnanum, rae katonuuusm 10 1978 1. OblT rocynapcTBEHHON pEeTUTruei,
pacxoabl LEPKBU IMOJHOCTBbIO IOKpBIBAIMCH rocyaapcrsom. Ceidac B
Wcnanum, rae xapakTepHOi 0COOEHHOCTBIO SBISETCS MPAKTHKA 3aKIII0-
YEHUs] TOCyJapCTBOM COMIAIIEHUH C PENIUTHO3HBIMU OpPTraHU3aLMSIMU
(pUMO-KaTOMMYECKOH IIEPKOBBIO, POTECTAHTCKOM U nyeiickol (henepa-
[USIMU, a TAKXKE MYCYIbMaHCKONH KOMHUCCHEI), IEHCTBYIOT CliellaIbHbIe
JIOTOBOPA, PETYIHUPYIOUIUE PAa3IUYHbIC ACIEKThl JKU3HEAESITEIbHOCTH
IEPKBU B cdepe mpaBa, 00pa3oBaHUs, KyJIbTypbl, JKOHOMHKH. 3a KaTo-
JUYECKOM IIEPKOBBIO 3aKPEIUIEHO MPABO MPUHUMATH MTOKEPTBOBAHUS OT
BEPYIOIIUX, OPraHNU30BBIBaTH COOPHI. LlepKkoBb MmoTyyaeT NoAIEpPKKY OT
rocyaapcTBa B BUJIE €XKETOIHO ONPEAENISIEMOM 10TalluM U3 TOCOIOKETA.
Hapsiny ¢ 3TuM Ha HY>XZ1bl LIEPKBU HAIMPABJISAIOTCS CPEICTBA, OTUUCIISIE-
MblIe 13 mogoxoquoro Haimora. C 1987 1. MCITaHCKUN HAJIOTOILIATEIBIIHK
MOYKET IO CBOEMY YCMOTpeHHI0 HanpaBuTh 0,5 % OT MOA0XOJHOTO HaJIO-
ra JInOo Ha HYX/IbI IIEPKBH, JTUOO0 B TOCOIOKET HA colaibHbIe 1enu. Ha
MPOTSKEHUU Psiia MOCIEIHUX JIET KOJIMYECTBO CPEJICTB, HAITPABISEMBbIX
rpakJlaHaMM Ha HY>KJIbl IEPKBU, HEYKJIOHHO pacTeT. [ocynapcTBo ocBo-
OOKJIaeT OT HAJOIOB CPEACTBA U MOKEPTBOBAHUS, MOITYUYEHHBIE LIEPKO-
BbIO, @ TAKXKE JIEATEJIbHOCTb, CBA3AHHYIO C PEJIMTHO3HBIM IPEIo/iaBa-
HUEM, MPUOOPETeHHEM MpeaMeTOB Kyibra. LlepkoBb ocBoOOXkmaercs
TaK)Ke OT YIJIaThl HAjJora Ha HEABMXKUMOCTD 3a 37JaHMsl, UCTIOJIb3yEeMbIe
JUISL PEJIUTHO3HBIX Lened. OnpeneneHo, 4To pesIMruo3Hoe MpernojaBa-
HUE B yueOHBIX 3aBEJCHHSX JIOOOr0 YpOBHS HE HOCHT 00S3aTeIbHOTO
xapakrepa. Karonnueckas iepkoBb IMEET IPaBO OTKPBIBATH CBOU yueO-
HBIE 3aBEICHMUS, JIEATEIbHOCTh KOTOPBIX OCYLIECTBIIIETCS Ha OCHOBE
oOmiero 3akoHogarenbcTBa. CO3JaH WHCTUTYT BOCHHBIX KarellJIaHOB,
orpeziesieHbl OTCPOUKH OT MPU3bIBA AJII CEMHUHAPUCTOB, BHIOOD ajibTep-
HaTUBHOM CIIy>KOBI JUIsl CBSIILIEHHUKOB, IIPETYCMOTPEHO OCBOOOXKAECHUE
OT MIPOXOXKACHUS BOUHCKOM CITY>KOBI 111 EMUCKOIIOB M MIPUPABHEHHBIX K
HUM CBSILIEHHOCITY)KUTEIEH.

B T'epmanum Taxke KaToIMIM3M MOJIb3YETCSl 3HAYUTEIbHBIM BIUSHU-
€M, B ero nosib3y B3umaercs a0 10 % nomoxoanoro Hanora. B Uranuu
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koHcTUTyLMeH 1947 1. mpoBo3riameHa cBo0Oa COBECTH, HO MPHU ITOM
COXPAHEH I'OCYIapCTBEHHBIN Xapakrep KaronunusMa. B bpasumuu karo-
JIMYECKasi LEPKOBb IOJHOCTBIO OTZAEJIEHA OT rOCyIapcTBa U IPOBO3IVIA-
IeHa cB0OO/Ia COBECTH, OJJHAKO MPE3UICHTCKAs BIACTh OCBSIIACTCS 1Iep-
KOBBIO M PEJIUTHO3HOE 00yUYeHNUE SBISIETCS YaCThIO MIKOJIBHBIX IPOrpaMM
Ipu CBOOOJHOM MOCEUIEHUN 3aHATHH. bpasuiibckas 1epkoBb (GopMupy-
€T TOCYIapCTBEHHBIE MPOrpaMMbl 10 O00pPa30BAHUIO, SKOHOMHUYECKUM,
arpapHbIM U 3aKOHOZAATENbHBIM Bompocam. B Wpnannuu koHCTUTYLHS
rapaHTHpPYeT KaTOJINYECKOM LEPKBU OCOOBIN CTaTyc, MO3BOJSIOLINI eif
KOHTPOJMPOBATH CUCTEMBI 3[JpaBOOXpaHEHUs U 00pazoBaHUs. 37eCh 3a-
MIpEeLLEeHbl Pa3BOAbI, a0OPTHI U MPO/AaYKa KOHTPALUEHITUBHBIX CPE/ICTB.

[IpaBocnaBHas HEPKOBB TAKXKE 3aKPEMUIIA CBOU IPUBUIIETUPOBAHHBIE
OTHOUIEHUS C TOCYIapPCTBEHHBIMU MHCTUTYTaMHU B psze cTpaH BocTou-
Hol EBporibl.

Emeé B 1975 1., ¢ MOMeHTa NpUHATHS HBbIHE AeicTBYyroMIEe KoHCTH-
tyuuu ['pennn, B ctT. 3 Pa3nena Il (OtHowmenus LlepkBu u rocynapcTsa)
ycTaHoBieHO: «locnoacTByromiel B ['peruu penurueit SBasieTcs penu-
r'usi BOCTOUHO-MpasociaBHou Llepksu Xpucrosoii. [IpaBocnasnas Liep-
KoBb ['pennu, npusnHaromas csoum miaBoi l'ocnoma namero HMucyca
Xpucra, Hepa3pbIBHO CBsI3aHA B CBOMX JOrmarax ¢ Bennkoil KoHCTaH-
TUHOIIOJIbCKOM LIEpKOBBIO U CO BCAKOM IPYrou equHOBEPHOU LepkoBbIO
XpUCTOBOM, HEYKIOHHO COOJIONAET, TaK K€ KaK U OHH, CBATHIC arlo-
CTOJICKHE U COOOPHBIE KAHOHBI U CBAIICHHBIE Tpaauluu. OHa sBiIseTCs
aBTOKedapHOW U ynpasinseTcs: CameHHbiM CHHOIOM apxXuepeen, Ha-
XOIMIINXCSL HAa IIEPKOBHOW Ciyx0e, n u3doupaemMbiM uMH [1oCTOSTHHBIM
CpsiieHHBIM CHHOJIOM, KOTOPBII CO3/1a€TCsl B IOPSAIKE, ONPENEIsIeMOM
yctaBoM LlepkBu, ¢ cobmronenuem mnomoxxkenuid [larpuapiiero Toma ot
29 uronst 1850 roga u akra CuHona ot 4 centsops 1928 rona'.

HearenpHocts [IpaBociaBroit LlepkBu B ['pennu cBsi3ana ¢ rocyaap-
cTBOM. 97 % rpekoB — npaBociaBHble. KperieHne 1 BeH4aHue 1opunie-
CKU MPUPABHUBAIOTCS K IPAKAAHCKUM aKTaM PEruCTpalvy POXKIECHUS U
Opaka. [IpaBociaBHbIE CBAIIEHHOCIY)KUTENN MOJIy4alOT FOCYAapCTBEH-
HYIO 3apIuiaty, UMesi Ipy 3TOM Pl JIbIOT (HampuMep, 0CBOOOXKAECHHE OT
BOMHCKOM MOBMHHOCTH). [0cynapcTBeHHblE YMHOBHHUKH, BKJIIOYas IMpa-
BUTEJIBCTBO U MPE3UJEHTA, MPU BCTYIJICHUH B JOJDKHOCTH MPUHOCST
npucary Ha bubnuu B mpucyTcTBUM AyXOBEeHCTBA. B 1mikonax mpemnoja-
ercsa 3akoH boxuii. CBAllleHHUKHY B [ pelinn mosry4aroT 3apIuiary oT rocy-
JIApCTBA, OHU MIPUBOIAT K MPUCATE BCEX BBICIIMX YMHOBHUKOB. B 2005 1.
rpeyeckuil «Coro3 3a mpaBa 4eJIOBEKa» IMPEACTABUII 3aKOHOMPOEKT IO

' Koucruryuus I'petun 1975. Humepnem-oubnuomerxa koncmumyyuti Pomana Iaw-
kosa. <http://worldconstitutions.ru/archives/153>
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otaenenuto Jmaackoil [lpasocnasroit Llepksu ot I'peunn. «IlpaBo3a-
IIATHUKW» TBITAJINCh BHECTH U3MEHEHMs B c(epax LEPKOBHOIO MMY-
mecTBa U (PMHAHCUPOBAHUS (C BBIIUIATOM YKAJIOBAHBS CBALICHHUKAM OT
IlepkBu, a He oT rocynapcTsa). Beaercs pedub u 00 orpaHUYeHUH Ipe-
nofaBaHus ocHoB IIpaBocnaBust B yueOHbIX 3aBeneHusX. [Ipennaranock
TaKKE Y3aKOHMTb BO3MOXKHOCTb KpeMallMM yconumux. B pesynbrare B
2005 r. LlepkoBb JUIIMIM MpaBa pacHopsKATHCS CTPOUTEILCTBOM Xpa-
MOB Jpyrux KoHgpeccuit. Dmnanackas [IpaBocnaBHast LlepkoBb 106po-
BOJIBHO COTJIaCHJIach CHATH ¢ ceOst 3Ty ¢yHKIuio. Temeps mpoch0y o
CTPOUTEIBCTBE MEUETH WJIM CUHATOTH HAJl0 MOAABATh HENIOCPEICTBEHHO
B MHUHHUCTEPCTBO 00pa3oBaHUs M UCHOBenaHMH. Bckope nocie npuns-
THSI ATOTO PELICHUS BIACTU OOBSIBUIM O CTPOUTENBCTBE TIEPBOM 3a MOY-
TH ABa cTosnetus meuetu B A¢punHax. Takxke Oblia pa3zpelieHa Kpemarus
NOKOMHMKOB (MHOBepLEB), X0Ts IIpaBocnaBHas LlepkoBb npeanuchBacT
IIepKoBHOE Torpedbenrne. MuHucTp obpazoBanus ['penn Mapus SIaHa-
Ky 3alpeThjia IpaBOCIaBHBIM CBSILEHHUKAM MCIIOBEIOBATh y4allluXcs
IPSMO B IIKONAX. B M31aHHOM €10 HUPKYJISIPHOM NACBME TOBOPUTCS, UTO
JUPEKTOpa IIKOJ 00s3aHbl YBEIOMIISATh YUEHUKOB, JKEJIAlOIIUX HCIIOBE-
JI0BaThCsl, O BPEMEHU, KOIIa T€ MOTYT CAEJaTh 3TO B CBOMX IIPHUXOJaX.
Jlo nocnenHero BpeMeH! CBSIIIEHHUKH, C Pa3pelICHUs TeJarOrnYecKuX
KOJUIEKTUBOB, MOIJIM IPUXOJIUTh B ILKOJIY U HCIIOBEAOBaTb YUYEHUKOB.
B Hagaye TeKymero necATUIETUS U3 TPEYECKUX yIO0CTOBEPEHUN JIMYHO-
ctu OblIa U3bsATa rpada «Bepoucnoseaanuey. [ perus, kak wien EC, 00s-
3aHa NPUIECPKUBATHCSA CTAHAAPTOB TOM OPraHU3aLUK 110 OTHOLLIEHUIO K
cBobone coBectu. Oxomno 40 % sxkureneii [penun moaIepKUBaOT HIICIO
oraenenus LlepkBu oT rocygapcTsa, B TO BpeMs Kak IpuMepHo 33 % BbI-
cTynatoT npotuB. OcTajbHbIE HE ONpeeIUInch ¢ oTBeToM. [IpoBenenue
HapOJHOTO pedepeHayma 1o Borpocy o0 oraeneHuu LlepkBu ot rocy-
napctBa mpenioxmt B 2005 r. mutpornonut deccanoHukuiickuit AHQUM.

B I'py3zun B 2002 1. IIpesunent Onyapn llleBapananze n Kartomnu-
koc — Ilarpuapx Bces ['py3un Unusg I1 noanucanu «KOHCTUTYIHOHHOE
COIVIAILICHHE», B COOTBETCTBUHU C KOTOPHIM IpaBociaBHe (HhaKTHUECKH
BO3BEJICHO B PaHI IrOCYJApCTBEHHOW PEMIUU, XOTS TAaKOrO TEPMUHA B
CaMOM KOHCTUTYLIMU HEeT. B 1eBATON cTarbe KOHCTUTYLMH | py3un 3anu-
CaHO : «... TOCYAApPCTBO MPU3HAET UCKIIIOYUTEIBHYIO pOib [ py3uHCcKon
IIPaBOCJIABHOM LIEPKBHU B MCTOpPUM I py3uH U BMeCTE C TEM IIPOBO3IIIA-
IIaeT MOJHYI0 CBOOOTY PEIMTMO3HBIX YOSKACHUN U BEPOUCIIOBEIaHUs,
HE3aBUCHUMOCTH IIEPKBU OT TOCYIapCTBay'.

' Koucruryuust I'pysun 1995 Humepnem-6ubiuomexa koncmumyyuii Pomana Ilawko-
6a. <http://worldconstitutions.ru/archives/130>
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Cornacuo mase 13 n. 3 konctutyuu Pecniyonuku bonrapus 1991 r,
«BOCTOYHOE TPaBOCIABUE SBISETCS «TPAAULIMOHHBIM» BEPOUCIIOBE/IA-
HHUEM CTPaHbI», OHAKO I1. | U M. 2 3TOM K€ MIaBbl 3aKPETUISIIOT TPUHLIUIT
CBOOO/IbI BEPOUCIIOBEIAHUS U IPUHLIUII ceKysipu3anuu. [TyHKT 4 maBsl
13 Konctutyuuu bonrapuu 3amnpeniaeT pelurao3HbIM OpraHU3alUsM
3aHUMAThCSl MMOJUTUYCCKON JEATSIILHOCTHIO'. AHAJIOTUYHO ONpe/IeieH
craryc nepkBu B KoHcTtutyuum «mpaBociiaBHOW» MakedoHWH, TI€ B
cT. 19 roBoputcs o cBoboz€e BepoucnoBeaHust U 00 otaeneHnn Make-
JIOHCKOM ITpaBOCJIaBHOM LIEPKBU, KaK U JPYTUX PEIUTHO3HBIX OpraHu3a-
LW, OT TOCY/1apCTBa.

B cTpanax TpaaMLIMOHHOIO MPaBOCIABHOIO BEPOMCIIOBEAAHUS — Ha-
IpUMep, B COBpeMeHHOM Poccum m B YkpauHe, NpOCIIEKUBAETCS yCH-
JeHWe TEHJASHUMM Kiepukanusauuu. llpusHakamu 3TOro sBISIETCA
Ipa3/HOBaHUE IPABOCIABHBIX JaT KadeCTBE OOLIETroCyJapCTBEHHBIX,
JIEMOHCTpAIMs TOCyJapCTBEHHBIMU JIMIIAMH HUX MPABOCIABHOIO BEPOU-
crioBeaHus (MPUCYTCTBUE HA OOTOCTY)KEHUSX ), Iprcsra Ha bubnuu (B
VYkpaune Ilpesunentsr — JI. KpaBuyk, B. FOmenko npucsaranu na Ile-
peconuuukom EBanrenuu). C KpUTHKOM KIE€pUKAJIM3allUU BBICTYHAOT
psa opraHu3anuii, Ho HanOoJsiee aKTUBHBIE MPOSIBIICHUST HAOIIONAI0TCS
B Poccun. Eme B 2002 1. o6mectBo «ATOM» — ab0peBuarypa «Areu-
CTMYECKOE OOIIECTBO MOCKBBI», ONPOTECTOBAIO POCT KIEPHKAIU3Ma,
HPOSIBJISIFOIIETOCS] B TOM, YTO LIEPKOBb BMEUIMBAETCSI B MOJIUTUYECKYIO
NesITeNIbHOCTh, BHenapsiercs:i B BoopykeHHble Cuilbl, HCIIpaBUTENbHbIE
YUPEXKIEHUS U JpyrHe rocyJapCTBEHHBbIE CTPYKTypbl. C mporecramu
BBICTYIIAJIM U IPEJCTABUTENIN aKaJEMUUECKUX NHCTUTYTOB U IOJIUTHYE-
CKHe TUOepaIbHble OpraHu3alny, HarpuMep, «S1010Kko».

Uro kacaeTcs nyaau3ma, T0 o(pUIIMAILHO OH HE SIBJISIETCS rocyaap-
CTBCHHOHM PEJIUTHMEN HU B OJHOM CTpaHe Mupa, onHako B M3paune pe-
JUrUs HE OTJENIEHa OT IOCYJapcTBa. 3[€Ch IVIaBHBIN LIEPKOBHBIA Op-
raH — PaBBMHAarT M MHCTUTYTbl OOy4Y€HUS PEJIUIMM (ELIUBBI) MPSAMO
MOJIIEPKUBAOTCST MUHHACTEPCTBOM 11O JieJIaM pesuruu. B Benenue atoro
MUHHMCTEPCTBA TAKXKE BXOIAT MECTHBIE PEJINTHO3HBIE COBETHI U MECTHBIE
PEJIMTHO3HBIE CY/bl, PEIIEHHSI KOTOPBIX BBIIOIHIOTCS] UCIIOJIIHUTEIBHOM
BJIAacThIO. PenurnosHas nmpUHAUIEKHOCTh €Bpesl YUUTHIBAETCS MMIpPa-
LMOHHBIM U CeMeWHbIM MpaBoM. B cdepe cemeitHoro mpasa neiicTBy-
€T UCKIIIOYUTENIBHO PEIMTMO3HOE NPAaBO — 3aKIIOUYEHUE U PACTOPKECHUE
OpaxoB HaxoxuTcs 1oJ KoHTposieM PaBBuHara M3pawis. B pesynsrare B
CTpaHe HET I'PakJJaHCKUX OpakoB Juis eBpeeB (AJ1s1 IocieioBaTeel apy-
IMX BEpOBaHM BCTYIUIEHHE B Opak KOHTPOJUPYETCS MPEACTaBUTEISIMU

' Koncmumyyus na Penyonuxa Bvaeapus 1991. <http://www.parliament.bg/bg/const/>
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COOTBETCTBYIOIIMX PEIUTHO3HBIX CTPYKTYP; TOJIBKO /1B aTEUCTa UMEIOT
MIPaBO 3aperuCTPUPOBATh OpaKk BHE PEIMTHO3HON CHCTEMBI — B Cyle IO
nenam cembHr). B mmradat (cy000Ty), COIIacCHO PeTMrHOo3HOMY KaHOHY, pa-
6oTa GornbIeit YacTu opranuzauii (Bkitoyas cepy yCiayr U TpaHCIIOPT)
OCTAHABIIMBAETCS, UTO TAKXKE CBUACTEIHCTBYET O BIUSHUU PEIUTHO3HBIX
CTPYKTYp Ha COLMAIBbHYIO U MOJUTHYECKYIO )KU3Hb CTPAHBI.

B oTHOmEeHNH ucnama, KOTOPBIH NMPU3HAETCS TOCYIapCTBOOOPa3yro-
el penuruen, cieayer OTMETUTh, YTO €ro CYHHUTCKOE HalpaBliCHUE
MpU3HaeTCsl OQUIIMAIIBHONW TOCYIapCTBEHHOW penurueid B 21 crpane
mupa — B Mapokko, Ammxupe, Tynuce, Erunre, Comanu, Cynane, B Cay-
noBckoit Apasun, OAD, baxpeiine, Mopnanuu, B Ilanectusne, ewmere,
Karape, Komopckux octpoBax, B MaBpuranuu, Adranucrane, [laku-
crane, banrmanem, bpynee, B Manpausckoii PecniyOnuke, B Manaiizum.
Tak, nanpumep, Koncturynus Pecryonuku Tynuc 1959 1. ¢ nonpaka-
Mu 1988 1. B cTarhe 5 ycTaHABIMBAET rapaHTUIO HEPUKOCHOBEHHOCTHU
JMYHOCTH U CBOOOJLY COBECTH, 00€CTIEUeHHSI OTIPABIECHUS PETUTHO3HBIX
KyJBTOB, IIPU YCJIIOBUH, YTO OHO HE HApyIIaeT OOIIECTBEHHOTO MOPSIIKA,
onHako B crarbe 1 Konctutymuu roBopurcs, uyro TyHUC — 3TO Tocynap-
CTBO, penurus kotoporo Mcmam, [IpeamOyina KoHCTUTYIMM CTaBUT 11€ITh
«menem Annaxa, MunoctuBoro u muinocepasoro! ...CoxpaHuTh Bep-
HOCTb yueHuto Mciamay.

TocynapcTBamMu, B KOTOPBIX IIMUTCKOE HAMpPABICHUE SIBISETCS J0-
MUHUPYIOIIUM W UMEIOIIMMH TECHYIO CBSI3b PEIUTHO3HBIX WHCTHUTY-
TOB C OpraHaMu TOCYJIapCTBEHHOM BIIACTH, SBIISIOTCS TEOKpAaTHUECKas
Pecniy6muka Mpan u Memen. Tak, Koncturynms Pecriy6mukn Memen
(DUKCHpYeT B CT. 2, 4TO TOCYIApPCTBEHHAS peiurus Memena — uciam, a
cT. 3, yto lllapuar siBnsieTcs MIaBHBIM MCTOYHHUKOM 3aKOHOJATENIbCTBA.
VYCTpoiCcTBO cUCTEMBI BJIACTU U 3aKOHOAATENbCTBA, ONMUPAIOLIErocs Ha
HopMmbl Kopana u [llapuara B 3THX rocynapcTBax, oOHapy>KMBaeT Hau-
0oJ1ee TECHYIO CBSI3b PEJTUTUU U TOCYJapCTBEHHOTO MexaHu3ma. B ycio-
BUSIX OTCYTCTBUSI LIEPKBM KaK TaKOBOW B CTpaHAaX pPaclpOCTpaHEHUs
UClIaMa TEPMHUH «KIIEPUKAIU3M» HCIONIb3YyEeTCsl YCIOBHO, W TMOJ HUM
MMOHUMAETCS WHCTUTYIIMOHAIIBHOE BIUSHUE PEIMTHO3HON KOH(eccuu
(ucmama) Ha MOJMTUYECKHUE MPOIIECCH U (PYHKIIMOHUPOBAHUE TOCYyAap-
CTBEHHBIX HHCTUTYTOB.

OduuunanbHbIl aHTUKIIEPUKAIIN3M — aTeU3M Kak BbIOOp rocyaapcraa
CyIlIeCTBOBAJI TOJIBKO B Anbanuu ¢ 1967 mo 1991 ronpl, T. K. ObUT IPOBO3-
mIaiieH 3akononarensHo. B 1998 rogy B HoBoit Konctutynuu AnbGanum,
B cT. 10 oTmMeuaercs, 4To, BO-TIEpBHIX, B Pecrybnuke Anbanus HET odu-
LMAaJIbHON penuruu. ['0CcynapcTBo HEUTPaAIBbHO B BOIIPOCAX BEPHI U CO-
BECTHU U TapaHTHPYyeT CBOOOIY MX BBIPAXKCHHSI B OOIIECTBEHHOM JKHU3HH.
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Bo-BTOpBIX, TOCYIapCTBO MPU3HACT PABEHCTBO PEIUTHO3HBIX 00BEIH-
HeHMi. [ocy1apcTBO U pelauruo3Hblie 0ObeTUHEHNST B3aUMHO YBaXKAIOT
HE3aBUCHMOCTD JAPYT JPyra U COTPYIAHUYAIOT Ha OJaro Kaxaoro u Jyis
BCEX. B-TpCTI)I/IX, OTHOIICHUS MG)KI[y FOCyI[apCTBOM 158 peJ'II/IFI/IO?,HI)IMI/I
00BeAMHEHUSIMU PETYIMPYIOTCSI HA OCHOBE COTVIAIICHUM, 3aKITI0YaeMBbIX
MEXIy UX IpeAacTaBuTeas MU 1 COBETOM MUHUCTPOB. DTH COIVIALICHUS
patudunupyrotcs Kysenmgom. Kpome Toro, penurno3asie 00beTMHEHHS
HUMEIOT CTaTyC IOPUANYECKOTO Jinila. OHM HE3aBUCUMBI B YIIPaBICHUU
CBOMMH KallMTaJlaM{, COIJIACHO CBOMM IPUHIIUIIAM, [IPAaBUJIaM U KaHO-
HaM, 0e3 ydeTa TpeTbHX HHTEPECOB.

Takum 00pazoM, 3aKOHOAATENLCTBO TOCYAAPCTB YCTAHABIMBALT Pas-
JUYHBIA O00bEM TpaB JJIsl PEIUIHMO3HBIX OpPraHU3alluil U IO-pa3sHOMY
HOI[I[Gp)KI/IBaeT CBs3b C HUMMU. TCM HE MCHEC, TCHACHIIUA K yCI/IJIeHI/IIO
BIIUSAHUA HCpKOBHI)IX/peJ'[I/IFI/IOSHI)IX OpFaHI/IBaIII/Iﬁ Ha HOJII/ITI/I‘ICCKI/Iﬁ
MPOIIECC U K YCUJICHHIO TIOTPEOHOCTH B IIEPKOBHBIX OPTaHU3AIMSIX IS
HEKOTOPBIX MOJIUTHYECKUX 00pa3oBaHMii oueBuaHA. CHIKEHHUE YPOBHS
TOCYJIapCTBEHHBIX BO3MOYKHOCTEH MO0 00ECIIEYCHHUIO COIIMAIBHOTO S1H-
cTBa 00YCJIOBIIMBAET TEHACHIIMIO K CO3TAHUIO COFO30B TOCYIapCTBEHHBIX
U PEUTHO3HBIX MHCTUTYTOB, K POCTY BJIMSHHS PEIMTMO3HBIX OpPraHH-
3auil. B oTCyTCTBUU CBETCKOU aJIbTEPHATUBBI COLIMAIBHOTO €IUHEHUS
MOTPEOHOCTH B CEKYSIPU3ALNN YTPAYUBAECT 11esIecO00pa3HoCTh. Pemaro-
UM CTAHOBUTCS BOHpOC, CHOCO6H0 JIN paI_[I/IOHaJIBHOe MBIIJICHUEC, 68,—
3UpYIOIIeecsl Ha HAyYHBIX METOJIaX, BhIpabOTaTh MUPOBO33PEHUE, J1al0-
€€ OTBETHI HA BOIIPOCHI O CMBICIIE YEJIOBEUECKON U COLUAIBHOW KU3HHU.
Peun naet 06 MHTEIIEKTyaIbHOM 0arake CeKyIsI[pHOTO O0IIecTBa, BCeX
BHJIaX CBETCKOTO CO3HAHUS, €r0 TYXOBHOM Oarake — CBETCKOM I'yMaHH3-
Me. XOTs CeroJiHs Ha MOMYISPHOCTh MPETEHAYET U Apyrasi aJbTepHATUBA
MHPOBBIM PETUTHSM — BO3BpAT K apXauIHBIM BEPOBAHHIM (MarndeCcKUM
putyanam, MU(OIOTHH, ACTPOIOTHH, OKKYJIETHU3MY U T. 11.).
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Mapusa Jobposa

DPAKTOPBI ®OPMUPOBAHUA
MNOJMTUYECKOUW UAEHTUYHOCTHU
B YCJIOBUAX HEPEXOJHOI'O
HEPUOJA B YKPAUHE

The article deals with the formation of political identity. The main factors that
influence this process during the transition period.

Using constructivist method and approach of symbolic interactionism
examines the formation of political identity as part of constructing reality, and
as part of the character space policy is seen as a means of emphasizing some
differences from other social groups.

It is noted that in the transition state of the political system along with
political values and ideologies of particular importance to the issues of history,
language, culture, regional and socio-economic division of the country, the
activities of religious denominations, which affect the formation of political
identity.

AKTyaJIbHOCTb TE€MbI CTaThbu OOYCIIOBJIEHA MPAKTHUYECKOM 3HA4YM-
MOCTBIO TPOOJIeMbl (OPMUPOBAHUS TOJIUTHUECKOW HAECHTUYHOCTU B
YCIIOBUSIX MEPEXOAHOro nepuoaa B Ykpaune. [louck mexanusMoB Qop-
MUPOBaHUS TOJUTHYECKON HIEHTUYHOCTH KaK BAXHOTO Qakropa 3¢-
(EeKTUBHOTO YIpPaBICHUS U JEMOKPAaTUYECKOW MyOMMYHOW MONUTUKH,
aJIeKBaTHBIX COBPEMEHHBIM BBI30BaM IEPEXOJIHOTO OOIIECTBA, BBICTY-
HaeT aKTyaJbHOM MPOOIeMOl MOIUTONIOTHYECKUX TEOPETUUECKUX U PH-
KJIAJTHBIX UCCIIETOBAHUMN.

B nepexonnblii nepUo MPOUCXOAUT HEOAHOZHAYHBIN U HEJTMHENHBIN
MIPOLIECC UHCTUTYLIMOHAIN3AIMU JEMOKPATUUECKUX IPAKTUK, MPABUI U
HOPM IOJINTHYECKOTO U COLIMAIIbHOTO B3aNMOIEUCTBUSI.

HccnenoBanus CTaHOBICHHUS M Pa3BUTUS (peHOMEHa MOJIMTUYECKOM
UJACHTUYHOCTH BO BpeMs MOJIEPHM3AIMM U ypOaHU3aIUU CBS3bIBACT
3TOT ()EHOMEH CO CTAaHOBIIEHHEM COBPEMEHHOTO OOIIECTBa, MapiaMeH-
Tapu3MOM, UHAYCTpUAIU3ALUEH, NEATeIbHOCThIO MOJUTUYECKUX Map-
TUH, OOIIECTBEHHBIX OpraHU3aluil, pa3BUTHEM MEAUA-IIPOCTPAHCTBA.

[Tponiecc popmMUpOBaHUS MOTUTUYECKON UASHTUUYHOCTU B yCIOBUAX
MIEPEXOTHOTO MEPHOAA B YKPAuHE HOCUTh MPOTUBOPEUMBBIN XapakTep —
3TO OAWH U3 INIABHBIX BBI30BOB IS TIOCTKOMMYHHMCTHUYECKUX CTpaH, B
KOTOpBIX, Tocie pacnaga CoBerckoro Coro3a, 0011ecTBa OCTAIOTCS pas-
HOPOJIHBIMU I10 3THUYECKOMY, KOH(ECCHOHAIBLHOMY, KYJIBTYPHOMY H
S3BIKOBOMY (DaKTOpaM, IO YPOBHIO SKOHOMHYECKOTO PAa3BUTHUS TE€PpU-
TOPUM U PETMOHOB. B CBATH C TaKMMU NMPOTUBOPEYMBBIMU U JAJIEKO HE
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BCEI/la MPEICKa3yeMbIMU MPOLIECAMU HA TOCTKOMMYHHCTHYECKOM IPO-
CTPAHCTBE MPOUCXOIMUT arpoOanus HOBBIX MOJIMTUYECKHX MPHHIUIIOB
B3aMMOJICHCTBHSI BJIIACTH U OOIIECTBA, B PE3yJIbTaTe KOTOPO POpMHpPY-
€TCsl HOBas MOJUTHYECKasi UIEHTUYHOCTb.

Henb3s HemooneHUBaTh BIHUSHKE IT00ATN3alMOHHBIX TPOIECCOB Ha
(dbopMupoBaHUs 3TON WIECHTHUYHOCTH, TMOSBICHUIO HOBBIX, HATHAIHO-
HaJIbHBIX YKOHOMHUYECKHX M MOJUTUYECKUX aKTOPOB, YTO CTAaBUT MOJ.
COMHEHHE HAIlMOHAIBbHYIO WACHTUYHOCTb, CO3/1aBasi IMIOOAIBHYIO KO-
HOMMYECKYIO, MOJIUTUYECKYI0 CUCTEMY M B ILIEJIOM INIOOATN30BAaHHOE
oOuiecTBo. OJHOBPEMEHHO TIIOOATN3ALMOHHBIE MPOLIECCHI, pPa3MbIBas
HallMOHAJIbHbIE TPAHULIBI U MJIEHTUYHOCTH, CO3JA0T YCJIOBUS VISl IIO-
SIBJICHUSI U PA3BUTHSI JIOKAIbHBIX, PETHOHAIIBHBIX U MECTHBIX UJICHTHUY-
HOCTEM.

B ycnoBusix mmobanuzanuu, UHGOPMAIIMOHHOTO OOIIECTBA U «IKO-
HOMMKH 3HAHUI», pa3BUTHE MOJIUTUYECKON MIEHTUUYHOCTH BBICTYNAET
OHMM W3 TJIaBHBIX (DAaKTOPOB YCHEIIHOCTH OOIIECTBA M TOCYJapCTBa.
B nonHoil Mepe 3T0 KacaeTcsl yKpauHCKOTro 00IllecTBa, B KOTOPOM, Ha-
pAny ¢ MHCTUTYLIMOHHOM, MOJUTHYECKOM M HKOHOMHYECKOM COCTaB-
JSIOUIMME IEMOKPaTU4ecKUx peopM BO3pacTaeT posib U 3HAYUMOCTh
caMoOoIIpe/IeIeHUs] MHIUBHU/IAa U IMYHOCTHOTO MOJUTUYECKOTO BHIOOpPA B
nporecce GopMUPOBaHHS IPAKIAHCKOTO OOIIECTBA U ITPABOBOTO JAEMO-
KpaTH4€CKOro rocyaapcTaa.

HUccnenoBanne hakropoB HopMUpOBaHUS MOTUTHYECKON HIICHTHYHO-
CTH TIOCBSIILIEHBI pa0OThl TAKUX U3BECTHBIX 3apyOeKHBIX U OTEUECTBEH-
HBIX aBTOPOB, Kak B. AOymienko, b. Axkarok, b. Aanepcon, A. Actad’es,
C. byepaunsiii, I1. beprep, B. bsku, I'. bprobeiikep, O. I'anastok, M. ['u-
oepnay, E. I'maenc, C. ['antunrron, H. ['onoartsiii, O. 3epHenka, M. Ka-
crensc, T. Kapozepc, M. Kosznosens, H. Kontyn, H. Kocrenko, 1. Ky-
nps, O. Crernuii, . @ykysama u 1p.

B nepexonHblil neproa noauTHUecKas HACHTUYHOCTH (popMupyercs
B NIEPEMEHYMBBIX IMOJIUTUYECKUX YCIOBHIX, CMEHBI POJIM TOCYAapCTBa
O] BO3/ICUCTBHUEM MPOLECCOB JAeMOKpaTu3aluu u modanuzamuu. [o-
JIUTUYECKAsI UIEHTUYHOCTh O3HAYaeT MPOLIECC CONUAAPU3AIIIN UHINBU-
Jla ¢ OTIpeesIEHHON COIMAIbHON, KYJIBTYPHOM U TOIUTHYECKON OOIIHO-
CTBIO, C UJCOJIOTHEN COLMATIbHOM IPYIIIbI, UX CUMBOJIAMHU.

NneHtudunupysce ¢ ONpeneeHHONH IMO3UIMEH B IOJUTHYECKOM
MIPOCTPAHCTBE, UHIUBUJ NMPUHUMAET COLHAIBHO-TIOIUTUYECKYIO POJIb
¢ o0s13aTenbHBIM HabopoM mpaB u oOsi3anHocTel (O. Pe3nuk), Bocnpu-
HUMAaeT, XapaKTepu3yeT U TepexHBaeT caMoro ceds Kak cBOeoOpas-
HOTO 00BEKTa — HOCHUTENS (areHTa) OOIIECTBEHHBIX OTHOMICHHN. JTO
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TO 3HaU€HHE, KOTOpOoe CyOBEeKT MpHUCBAaUBaeT cede M KOTOpOE Ipyrue
npunuceiBatot emy (B. SAn0B).

[TonuTHyeckass MACHTUYHOCTh (POPMUPYETCSI B MIPOLIECCE OCO3HAHUS
rpaKIaHUHOM LEHHOCTHON OCHOBBI U MJI€0JIOTUYECKUX OPUEHTHPOB T10-
JUTHYECKOM IEeATENBHOCTH U MOJIUTUYECKOTO YYaCTHSI.

[To muenuto M. Kacrenbca, uHTEpIpeTalni UACHTUYHOCTU DIOXU
MOJIEPHA MPOILIIM TPU MCTOPUUECKHUX dTama, TECHO MEPEIUIETEHHBIX C
SBOJIIOLMEH ITOJIUTHIECCKOM U SKOHOMHYECKOU CUCTEM.

Bo-nepBbIX, HIEHTUYHOCTD, KOTOpas SIBJISIETCSI OCHOBOM JIETUTUMMU-
3yIOLIeH cTpaTeruu, XxapakTepHa JUIisl UHIyCTPUAIbHOIO OOIIECTBA.

Bo-BTOpBIX, pe3UCTEHTHASI UIEHTUYHOCTh, KOTOpasi popMupyeTcs Ha
OCHOBE TMPE3EHTALMU JOKAIBHBIX COOOIIECTB U MOTPEOHOCTH MX MpPH-
3HaHUS Ha HAIIMOHATHHOM M IMT00aJTbHOM YPOBHSX.

B-TpeTbux, MpOEKTHAsE UIEHTUYHOCTh, KOTOPAsl BBICTYIIA€T OCHOBOM
(dbopMHpOBaHUS JTUYHOCTH, KaK aKToOpa, JEHCTBYIOIIETO CyObeKTa WH-
dbopmarmoHHoro odIecTsa .

Llenv cmamovu — uccaenoBarb (akTopbl (HOPMUPOBAHUS MOIUTHYE-
CKOW MACHTUYHOCTH B YCJIOBUSX IEPEXOJHOrO Nepruosia B YKpauHe.

[Tpouecc ¢dopmMupoBaHusl MONUTUYECKOW HACHTUYHOCTU XapakTe-
pH3yeTcs BAMSHUEM MHOTUX (DaKTOPOB, 3TO KOMIUIEKCHOE COLMAIBbHOE
SIBJICHHE, KOTOPOE COBMEIIAET JMYHOCTHBINA BBIOOP (BKITIOUAs MICHUXOJIO-
TMYECKYI0 MOTHBALIMIO), TPYIIIIOBOE M3MEpPEHHE (peruoHajabHasi UJECH-
TUYHOCTh, MECTHBIC TPAJIMUIINH ) U OOIIECTBEHHBIN YPOBEHD (HAIMOHAb-
Hasi MJIEHTUYHOCTh, UJEOJOTHYECKass MJIEHTUYHOCTh, IpaKIaHCKas U
COLIMOKYJIBTYpHAsl UACHTUYHOCTD).

[TpoGreMa MOTUTHYECKON HIEHTUYHOCTH 3aKIII0YaeTCsl B OCO3HAHUU
UH/IMBUIOM TPHUHATHIX U TOCIOJACTBYIOIIMX B JAHHOM OOIIECTBE IO-
JUTUYECKUX HOPM M LEHHOCTEH, COUMAIBHBIX 00pa3loB U JIOSIHHOM
OTHOILIEHHUU K HUM, CAMOOTOX/I€CTBJIEHNHU ¢ HUMU. CopepKaHue MOJIH-
TUYECKON UACHTUYHOCTU BKIIIOYAET pa3Hble c(hepbl COIHAIBHOTO, BCIO
MHOTOTPAHHOCTh ONBITa MHAWBUJIA U BBIPAXKAETCS B €0 MPAKTUYECKOU
MOJTUTHUYECKOH 1eATeIbHOCTH.

B nepexonubiit nepuos; GopMUPOBAHUS MOIUTUYECKOM UICHTUYHO-
CTH CBSI3BIBACTCS CO CICAYIOIMIMMU (aKTOpaMHU.

Bo-nepBbIx, ¢ MOCTKOMMYHUCTHYECKOW TpaHChopMannei, Kak rnepe-
XO/10M OT MOHOTIOJILHOTO FOCIIOACTBA KOMMYHUCTHYECKOTIO FOCyIapCcTBa
U TapTUH, KOTOpas JeKJapupoBaja CO3JaHHE HOBON HJIEHTUYHOCTU

' Kacrenbe, M. (2000). Hugopmayuonnas enoxa: sKOHOMUKA, 0O0UeCME0 U KYIbmypa
/ mep ¢ anmL.; noxa. Hayd pea. O. . [llkaparana. Mocksa: I'Y BIIID.
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«COBETCKOT0» YEJIOBEKAa, K JEMOKPAaTHYECKOMY THUIY MOJUTUYECKOIO
pexuma.

He B mocnemgHioo ouepeib MMEHHO 4Yepe3 MOCTKOMMYHUCTUUYECKOE
COCTOSIHME MOYKHO KOHCTaTMpOBATh HE3aBEPIIEHHOCTHh (hOPMUPOBAHUS
HAILIMOHAJIBHOM WJAEHTUYHOCTH B YKpPAaWMHE U HaJW4YUE€ PETHOHAIBHOMN
(IpOCTPaHCTBEHHO-TEPPUTOPUATHHBIX ) HICHTUYHOCTH, HOCUTENH KOTO-
pOM B ONpPENEIEHHON MEpe OTIMYAIOTCA B BOCHPUATUU HALMOHAIBHOMN
WCTOPUH, KYIBTYPbl, STHUYECKON UACHTU(DUKAIINY U T. [I.

Bo-BTophIX, upe3mepHasi MOJUTU3UPOBAHUE COIMOKYJIBTYPHOH CO-
CTaBJISIFOIICH MIEHTUYHOCTHU (S3BIKOBBIX, KYJIBTYPHBIX, PEIIUTHO3HBIX),
KOTOpasi CTAHOBHUTCS IIPEIMETOM TMOJIMTHUECKON OOPHOBI, 00pasyeT mpo-
CTPAaHCTBO MOJUTHYECKOTO BHIOOPA, BIMSIONIETO HA COIUATBHYIO COJIH-
JAPHOCTH B TIEPEXOTHOM OOIIECTBE.

B 10 e Bpemsi caenytoT OTMETUTh OTKa3 OT YIPOILEHHOTO BOCIIPHS-
TUSL UACHTUYHOCTH KaK JaHHOCTH M (PUKCAIMH OTIWYHN MEXIYy rpym-
IO, COO0IIeCTBAMH U OOIIIECTBAMH IIEPEXOIHOTO THIIA.

Baumanue uccnenoBareneil MOIUTHUECKOW MIEHTUYHOCTH KOHLIEH-
TPUPYETCS HA MPOIECCE MOJTUTHUECKON MPE3CHTAIIUU, HHTEPIPETAIUN
Y apTUKYIISILIUU CUMBOJIOB, KOTOPbIE IPUBHOCST OINPEIEIICHHBIE CMBICIIBI
OTHOCHUTEIIBHO UJCHTUYHOCTH.

Crout cornacuthcsi ¢ M. Koznosens u H. Kontys B Tom, uto «B npo-
uecce (GOpMUPOBAHUS MCTOPUUYECKON MaMSITH BEAYLIYIO POJb UIPAIOT
COIIMAJIbHBIA OMNBIT, STHUYECKUE CTEPEOTUIBI AKCHOJOTUYECKON OKpa-
CKM U UCTOpUYECKas Tpaauuus. B ucrtopuyeckoil mamsaTi, B KOHEYHOM
WUTOTEe, OCTAETCS TO, YTO BBI3BIBAET AIMOIIMOHAIBHBIN OT3BIB, COOTBET-
CTBYIOIINHU 3aIIpOCaM HACTOSILETO .

OTaenbHBIM ABIISETCS BOMPOC O BIUSHUHM HAYYHOTO 3HAHMS Ha OIpe-
JieJieHrne 00beMa U COJIepIKAHUS UCTOPUIECKON MaMsITH. 3Ha4eHUE HCTO-
PUYECKOTO 3HAHMS JJI1 HAITMOHAJIBHOW UJIEHTUYHOCTH BO3PACTAET TAKKE
C YUYETOM SIBJICHUS, HA3BAaHHOTO «IapaiokcoM bpomies», cyTb KOTOpo-
IO 3aKJII0YAeTCs B TOM, YTO B YCIIOBUSIX pa3pylIeHHUs TPATULHUOHHOIO
00IIeCTBa U B CBIATH C 3TUM OTMHPAHUS TPAAUIIMOHHO-OBITOBON KYJIBTY-
pBI, IOTEPH BECOMBIX ITHOrpa(hUUIECKUX YEPT, BCE KE MPOUCXOAUT POCT
STHOHAIIMOHANBHOTO co3HaHus. [locnmennee ke Qopmupyercs uepes
OCO3HAHME HAIMOHAILHBIM COOOIIECTBOM CaMOOBITHOCTH COOCTBEHHOM
HCTOPUYECKOH Cy/IbOBI, a CIIeI0BATEIbHO, UICTOPUYECKas MaMATh B ce-
pe byHKIIMOHMpPOBaHMS OOIIIECTBEHHOTO CO3HAHUS BBITIOIHAET MOITHYIO
KoMmneHcaTopHyo (yHknuio. Kak cioxHbiii (GeHOMEH HalMmOHAIBHOM

! Kosnosenp M., KoeryH, H. (2010). Hayionanvha ioenmuunicms 6 Yxpaini 6 ymosax
anobanizayii: monoepaghis. Kuis: [IAPAITAH, 110-111.
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KyJIBTYpbI, UCTOPHUYECKAs TMaMiITh (UKCUPYET U XPaHUT peasbHbBIE CO-
OBITHS KaK CTOJICTHEH JaBHOCTH, TaK U HOBEUIIICH HCTOPUNY .

B-TpeThux, AesITeNbHOCTh OCHOBHBIX aKTOPOB IMPOIlecca KOHCTPYH-
POBaHHUS MOJUTUICCKON MIICHTUIHOCTH — IIPEIKIC BCETO, OIUTHUCCKOM
SIIUTHI, OPTAHOB TOCYJIAPCTBEHHOM BIACTH U HHCTUTYIIMHA TPAXKIaHCKOTO
o0111eCTBA.

B wucciienoBaHMSIX IMONMTHYECKUX AaKTOPOB BBIICISIOTCS TaKHe
OCHOBHBIC HAIPaBJICHUSI, KaK OMPECIICHUE CYIIHOCTHON XapakKTepH-
CTUKH TIOJTUTUYCCKON KYJIBTYypPhl OOIIECTBA, «BBITOIBI) MOJIUTHICCKOTO
KJIacca, YKOHOMHYECKHE U UACOJIOTUYECKUE WUHTEPECHl MOTUTHYECKUX
AKTOPOB U JIp.

K ocoGenHoctu ¢GopMupoBaHUs TOIUTHYECKOM HIACHTUYHOCTH B
MIEPEXOTHOM OOIIECTBE CIICAYIOT OTHECTH BBICOKHH YPOBEHB PEruo-
HATBHOW MACHTU(UKALMK CPEAH TPaXKIaH, HAIMYUE W TpeoOiaTaHue
Ha OIPEJICTICHHON TePPUTOPUN TaK HA3bIBAEMOM «COBETCKOM HMJICHTHY-
HOCTHY, HU3KUH YPOBEHb SKOHOMHYECKOTO Pa3BUTHS U 0JIAT0COCTOSHUS
HACEJICHHS U T. 1. B mepexoaHpIx o0IIecTBax CKIIabIBaeTCsl IOHUMaHKE
MOJIUTUYECKON WICHTUIHOCTH KaK JHHAMUYHOTO U (pparMeHTHPYyEeMOTo
(dbeHoMeHa 00IIeCTBEHHOM XKU3HU, KOTOPBIA (OPMHUPYETCs MO BO3/ACH-
CTBUEM TIOJTUTHYECKOW W UHTEIUICKTYaTbHON DITUTHIL.

[TonuTHdeckas MTa BHITONHSACT QyHKIIUIO (OPMUPOBAHUS U PEATTH-
32N «ITOJINTUKH UACHTHYHOCTH» B Macc-Meaua, 00pa30BaHUH, KYTb-
Type, CO3JJaHUHM CUMBOJIMYECKHX MPA3IHUKOB U T. 1. [Ipu aTOM Cciienyror
YYHUTHIBATh, YTO MOJHMTHKA HUICHTHYHOCTH OrpAaHUYCHA KYJIbTYPHOH W
COIHMAITLHOW TPaJUIIUEH TIPOILIOTO, CIOKUBIIUMUCS TIOTUTHUECKIUMHE U
HUCTOPUYECKUMHU MH(paMH, KOTOPbIC U ONPEACISAIOT BOCIPHUATHE 0O0IIe-
CTBOM IIpOIIecca KOHCTPYUPOBAHUS UICHTHYHOCTH.

WHCTUTYIIUU TPa)IaHCKOTO OOIIEeCcTBa, KaK HE3aBHCHMBIX OT TOCY-
JApCTBa Pa3HBIX COIHMAIBHBIX TPYII, JBWKCHUH, 0ObEAMHCHUN, KYyIIh-
TYpHBIX, HAI[MOHATBHBIX, TEPPUTOPHANBHBIX W JPYTHX COOOIIECTB,
ciryar (opMOH BBIPAKCHHS Pa3HOOOPA3HBIX MHTEPECOB JTUYHOCTH H
AKTUBHO YYacTBYIOT B ()OPMHUPOBAHUH IMOJIUTUICCKON UACHTUIHOCTH.

Ortot mporece Hyxaaercs B 3(GEKTUBHON JIEATEIBHOCTH OPraHOB
TOCyIapCTBEHHOW BIIACTH M MECTHOTO CaMOYMpaBleHUs, (pOPMHUpPOBa-
HHUHM DKOHOMHYECKOH MOJIENIN «COIMAILHO-OTBETCTBEHHOIO OM3HECA» U
«rOCyIapCTBEHHO-YaCTHOTO MAPTHEPCTBAY, PCATM3AINH TTOTUTHYECKIX
MEXaHH3MOB, KOTOPbIe 00ECIICUYMBAIOT «PABEHCTBO BOZMOXHOCTEH», pac-
HIUPSIOT TI0JIE WHIMBUTyaTbHOTO BEIOOPA M JIMYHOW OTBETCTBEHHOCTH.

' Kosnosetp M., KosryH, H. (2010). Hayionanoha ioenmuunicms 6 Yxpaini 6 ymosax
anobanizayii: monoepaghis. Kuis: ITAPATIAH, 111.
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B kauectBe ornenbHOro Qaxtopa (GOpPMHUPOBAHMS MOTUTHUECKON
UICHTUYHOCTH IEPEXOAHOT0 OOIIECTBAa CIEAYIOT OTMETHTH IMPOIEcC
(dbopMupOBaHUs TaK HA3bIBAEMOW «IIOTPAaHUYHON» HMICHTHYHOCTH HA
OCHOBE pacIIMpeHHs] HHPOPMAIMOHHOW KYIBTYPHl W TIO0AIA3aIIHH.
[Tocnennuii peHoMeH MoBIEK U3MEHEHHsI B IOHUMAaHHUH CYIIIHOCTH Ha-
[UOHAIBHOTO TOCYAAPCTBA M CBSA3aHHOW C HEIO MOJIUTHYECKOU HJICH-
TUYHOCTBIO. [ TT00anM3anoHHbIe MPOLIECChl, KaK OCHOBA (OpMHpOBa-
HUS TIOJIUTUYECKOM UACHTUYHOCTH COBPEMEHHOM €MOXH, «00YCIOBUIH
CyLIeCTBEHHbIE U3MEHEHUS B (PYHKIMOHAJIBHON Harpyske (heHOMeHa
HAIMOHAIILHOTO TocyAapcTBa. [t Hero rmobanu3anmst SBIseTCs CBOe-
00pa3HBIM TECTOM Ha BBDKUBAHHUE, CYPOBOM M 0€3:KaJT0CTHON MPOBEP-
KOM CIIOCOOHOCTH aAanTHPOBATHCSA K HEOOPATUMBIM MHTETPAIIHOHHBIM
nporeccaM. OcoOEHHO 3TO OMACHO AJIE MOJIOJBIX TOCYAapCTB, KOTO-
pbIe€ TOJIBKO YTO CTaJM Ha MyTh HE3aBUCHUMOTO Pa3BUTH U B JIOCTa-
TOYHOH CTETIEHHU €1e HE 00eCIIeUNIIN YKPETUIEHHS CBOEH «MMMYHHOI»
CUCTEMBD» .

Cpenu (axTopoB, BIUSIOUIMX Ha Mpolecc (OpMHUPOBAHUS HUACH-
TUYHOCTH, CJIEAYIOT OTMETUTh TAK)KE COLMOKYJIBTYPHBIE U T'€OMOIUTH-
yeckue. K COLMOKYIBTYpHOM COCTABISIONICH WASHTHYHOCTH OTHOCST
S3BIK, PEJIUTHIO, KYJIBTYPY, CHCTEMY LIEHHOCTEH, a K T€ONOTUTHYECKUM —
BHEIIIHEE OKPYKEHUE U MEXTYHAPOIHYIO MOJTUTHYECKYIO CUTYALHIO.

O060011ast pe3yapTaThl UCCISTOBAHMS MTPOOIeMaTUKU (HakToOpoB (Hop-
MUPOBAHHS TOJIUTHIECKON HIEHTHYHOCTH B YCIIOBUSX MEPEXOIHOTO Tie-
puona B YKpauHe, ClIeyt0T OTMETUTH CIIEAYIOIIEe.

[Ipouiecc dopmupoBaHusi MOTUTUYECKOM HACHTUYHOCTHU XapakTe-
pHU3yeTcss KOMIUIEKCHBIM BIMSHUEM MHOTHX B3aHMMOCBSI3aHHBIX (haKToO-
poB. B HeM coBMmemnIaroTCs JTUUHOCTHBIM BHIOOP MHIMBHIA U €TO ICHU-
XOJIOTHYECKass MOTHUBAIMSA, TPYIIIOBOE H3MEPEHHE MOIUTUYECKOTO
B3aMMOJICHCTBUS, OOIIECTBEHHBIH YPOBEHb (HAlMOHATbHAS HICHTHY-
HOCTb, TPa)XIaHCKasi WJACHTUYHOCTH) W M3MEPECHHE [UBUIIM3AIMOHHON
UIEHTUYHOCTH. FIMEHHO mocCleqHsIsl CTAaHOBUTCS OIpeesitonuM (ak-
TOPOM TMOJUTUYECKOTO PA3BUTHS B YCIOBUAX INT00ATH3AIUH.

Tpan3zuTuBHOE OOIIECTBO HE BCErJa COCOOHO Mpou3BecTH P dek-
TUBHBIC TOJIMTHYECKUE MEXaHU3MbI COMUAAPHOCTH MHIAMBHIOB. Bax-
HOCTh B3aMMOCBSI3U MEXIY MOJUTHYECKONM HIACHTHYHOCTBIO U (PyHK-
[IUOHUPOBAHUEM TIOJIUTUYECKUX HMHCTUTYTOB (TOCYIapcTBa, IMApTHH)
MOATBEPXKIACTCS MPOOJIEMaMU MTOTUTHYECKON COIUAIN3aIllii HHIUBH-

! Kosnosenp M., KoeryH, H. (2010). Hayionanvha ioenmuunicms 6 Yxpaini 6 ymosax
enobanizayii: monoepaghis. Kuis: [ITAPAITAH, 72.
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J1a, YCBOGHUS HOPM MOJUTUYECKOH KYJIBTYpbl MU aKTUBHUCTCKOTO THUIIA
IPaKIaHCKOM KYJIBTYPBI.

BMmecre ¢ Tem mosnuTHuYeckas MAEHTHYHOCTb CIOCOOCTBYET (hpopMmu-
POBaHUIO CTOMKUX 0Opa3loB MOJIUTHYECKOTO MOBEACHHS W MOJIUTHYE-
CKOT0 (3JIEKTOPaJILHOT0) BBIOOpA.

Nuteparypa:

1. Kacrenbe, M. (2000). Hupopmayuonnas enoxa: 3KOHOMUKA, 0OWeECME0 U KYIbIy-
pa / nep ¢ anniL.; ox. Hayd pen. O. U. lllkaparana. Mocksa: I'Y BIID.

2. Koznoseup M., Kosryn, H. (2010). Hayionanvna ioenmuunicms ¢ Ykpaini 6 ymo-
sax enoobanizayii: monoepagis. Kuis: TIAPATIAH, 110-111.
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EBreHua CagbikoBa

HYBJINYHOE HPOTUBOCTOAHUE
B YKPAUHE KAK KPU3HUC
JEITUTUMHOCTH BJIACTH

The article analyzes political-law aspects, related to the process of opposition
and power in modern Ukrainian political. Socio-cultural focus of participants
of Evromaydan is probed. It is determined that demonstrators have the mixed
reasons which politically engaged only an insignificant degree. The got results
fetch out latent socio-economic factors, predisposing people to political
activity. The considerable decline of economic, social and political feasibilities,
accessible to the population, becoming the result of protest motions, resulted
in heavy and growing «relative deprivation».

[ToHsATHE «PEBOMIOIMI B COBPEMEHHBIX COLUATHHO-MOTUTHYECKIX
HayKax MpuooOpeno Hambosee OOIIMNA CMBICT JIOOBIX PE3KUX, Kapau-
HaJbHBIX U 3aKOHOMEPHBIX KayeCTBEHHBIX MpeoOpa3oBaHMii, OCYLIECT-
BISIEMBIX B Pa3iMuYHBbIX chepax OONIECTBEHHOW >KU3HH, MPHUUEM B HX
B3aMMOCBSI3U, UYTO BBIPAYKAETCS B MOHSATHUU «COIMAIIbHAS PEBOIIOIUS.
JIrobast peBosOLIMS MPEICTABISIET COOOM 3aKOHOMEPHBIM pe3yibrar U
3aBepUIAIOIIMIA 3Tall JUIUTEIHHOIO IEPHO/Ia HEPEBOIIOLMOHHBIX (IBOITIO-
[IUOHHBIX ) MPOIIECCOB COLIMATBHBIX U3MEeHeHUl. [Ipu 3ToM XapakTep pe-
BOJIIOLIMOHHOM (pa3bl mpeodpazoBanuii (pe3KOCTh U IITyOMHA U3MEHEHUI,
HACWJIbCTBEHHBIM WM HEHACHIILCTBEHHBIM XapakTep U T.J.) BO MHOTOM
OTIpe/IeISIeTCSl XapaKTepoM pa3BUTHUSL OOIIECTBAa HA €ro IMpelblaylen
9BOJIIOLIMOHHOMN cTaauu (4eM OoJiee «CO3PEBIINMY MOIXOAUT OOLIECTBO
K PEBOIIOLIMU, TeM MeHee O0JIe3HEHHBIM OKa3bIBACTCSA CaM PEBOJIOIH-
OHHBII 1epexo]]), a TAKKe BHEIIHUMU (paKTOpamHu.

PeBouronivito MOJKHO ONPENENIUTh KaK KapIWHAIbHOE M 3aKOHOMEp-
HOE M3MEHEHHE B CHUCTEME PACHpPEENICHUs MOTUTHYECKUX, IKOHOMHU-
YECKUX U TyXOBHO-TIOJUTHUYECKHX MPAB CPEAU BCEX YJICHOB OOIIECTBA,
TEX WJIM WHBIX €T0 COIHMAILHBIX TPYIII WIH HHCTUTYTOB, IIPOU3BOIUMOC
IpU MoJiepKke Oosiee WM MEHEee LIMPOKOr0 HApOIHOTO JBUKECHUS
(BKITIOUAIOIETO B ce0s MpeACTaBUTENEH BCeX KIIACCOB OOIIECTBA) U OCY-
HIECTBISIEMOE, KaK MPaBUJI0, HEKOHCTUTYIIMOHHBIM myTeM. [Ipu3Hak Ha-
CWJIBCTBEHHOCTH TIPOU3BOIMMEIX PEBOJIIONHMEH MpeoOpa3oBanmii (U TeM
0osiee — BOOpPY)KEHHOU OOpBHOBI) HE SBJISETCS KIFOYEBBIM, CYIIECTBEH-
HBIM U HE0OXOIUMBIM. PeBoMIOIIMOHHBIE TPEOOPA30BAHUS MOTYT IIPOU3-
BOJIUTHCS U OTHOCUTEIFHO MUPHBIM ITyTEM.

PeBomtoninoHHBIN TIpoliecc B OOIIECTBE, 0 MHEHHUIO aBTOpa, Hauu-
HAeTCsl ¢ packojia B €ro BBICIIEM COLHUAIBHOM CJIO€, MOPOXKIAaromiei
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UJCOIOTHYECKYI0 O0ph0y, a 3aTeM U B COOCTBEHHO MOJIUTUYESCKON IITH-
Te, MOPOXKIAIONICH yKe 00prOy momuTHdeckyro. O6a 3tu Buma 60pbObI
pacKasibIBalOTCs MMOCTEINIEHHO Ha JiBa jareps (PeBOJIOLUOHEPOB U KOH-
cepBaTopoB) Bce 001IecTBO. JIMHMS KOH(PPOHTAIMK, TaKUM 00pa3oM,
MPOXOUT HE MEXIy COIMAIBHBIMHU KJIacCaMHU, a 4epe3 BCE KIIACCHI
(«BEpTUKAIBHOY), U TIPEICTABUTENN BCEX KIIACCOB OKA3bIBAIOTCS KaK IO
OJIHY, TaK U IO JIPYTyI0 «CTOpoHy Oappukama». K MomeHTy HacTyruie-
HUSl CaMUX PEBOJIOIMOHHBIX MPEOOPa30BaHUN HUJCOJOTHUYECKUE U TIO-
JUTHYECKHE TPOEKThI U MPOTPAMMBI, & TAK)KE UCTIOTHUTEIHHBIC CHIIBI
(dbopMHpOBaHK HOBOTO OOIIIECTBA OKA3bIBAIOTCS, TAKUM 00pa3oM, yike
rotoBbIMH. be3 3Toil mpenBapUTENbHON «IOATOTOBKH» PEBOJIOLMS B
oOlIecTBE HE MOXKET HM HauaThCs, HU, TeM Oolee, modbeauts. PeBoto-
MU HEOOXOAMMO CO3PETh KaK B JIyXOBHOM, B MOJUTHYECKOM, TaK U B
MacCOBO-TIOJTMUTUYECKOM OTHOIIICHHH.

OcHOBHOM W OOmIEH NPUYMHON aKTyaJlU3alliu PEBOJIOIMOHHOTO
mpolecca siBIsgeTcs AIUTENbHOE, CTOMKOE yXyallleHrue oomeit 6ezomnac-
HOCcTU oOmiecTBa (aOCOMIOTHOE WIIM OTHOCHTEIBHOE), B KOTOPOMl ero
HKOHOMHUYECKasi 0€30IaCHOCTh COCTABIISIET TOJILKO YaCTh (XOTS M IEPBO-
CTENEHHON Ba)XKHOCTH). HemocpenacTBeHHBIM «TOYKOMY (ITOBOJIOM) K
PEBOJIOLMOHHBIM MPE0OPA30BAHUSM SIBISETCS OOBIYHO HE TOJIBKO U HE
CTOJIBKO SKOHOMHYECKHI KPH3HUC caM MO ce0Oe, CKOJIBbKO U Yalle BCEro,
JUTHTEITLHBIN 3aCTOW M CTarHanus B 0OIIECTBEHHOM Pa3BUTHUH.

[Toutn BO BCeX MOCTKOMMYHUCTHYECKHUX cTpaHax LleHTpanbHOI
EBpomnbl mocnencTtBus pacrafa KOMMYHHM3Ma ObUIM OTHOCHUTEIHHO
MupHbIMU. COOCTBEHHOCTh OKa3aiach B 3HAUYUTEIBHOW CTEHCHH pas-
rOCYJIapCTBIICHA; CO3[aHbI PHIHKH MMOTPEOUTENLCKUX TOBAPOB, TPyHa U
COOCTBEHHOCTH. AmmapaThl KOMMYHHCTHYECKOW BIACTH ObLIH pacdop-
MUPOBaHbI, a MOJTUTHYECKUE MAPTUH BKIIOUMWINCH B 00pbOy 3a ronoca
u3bupareseii: OblIM BBEIEHBI N30UpaTENbHBIE CUCTEMBI, MTPEIOIarao-
e JeMOKpPaTHIHOCTh. OJJHAKO HE BCE CTpaHbl OOpEN COUUAIbHBIC U
MOJUTHYECKUE XapaKTEePUCTUKN YCIEIIHBIX KAMUTATUCTHUECKUX 1EMO-
kparuii. [Ipuuem, kak Te, 4T0 TeM WM UHBIM 00pa30M CTPEMSITCS K yda-
ctuio B EBponeiickom coroze (Ykpauna, Monaosa, ['py3ust u Apmenus),
TaK U pyrue, rakue kak Poccus, benapycs, Kbiprozcran, Y30ekucran,
Azep0aiikan u Kazaxcran !

Bce atu cTpanbl umenu B 00JbIIeN WM MEHbIIEH CTETIEHU HECOBEP-
[ICHHBIE IIEPEXObl» K KaMUTATU3My U AeMOKpaTuu. Bo MHOTHX cTpa-
Hax, B TOM YHCJI€ ¥ BO MHOTHX U3 BHIIIETIEPEUUCIICHHBIX, ¢ 1989 1. umenu
MECTO «I[BETHBIEY» WIIN «0apxaTHbie» peBomoiuu — B Cepous (2000 1),

' Lane, D. (2007). Introduction: Qutcomes of Transformation. Basingstoke: Palgrave.
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benapyce (2001 u 2006 rr.) I'py3uu (2003 r.), Ykpaune (2004 1.) u Ksip-
reizctade (2005 r). Otu myOnuYHbIE TPOTECTHBIE JBM)KEHUS BOCIIPH-
HSJTA TOT WM WHOM «I1BeT» (Ha YKpauHe — OpaHXeBbIid, B [ py3un — po-
30BBIH U T. [I.) KaK CUMBOI JUIsl UACHTU(DHUKAIIMA CBOMX CTOPOHHHKOB M
st 0003HaueHus xapakrepa aerxkenus. B 2005 . mogoOHOe pa3BUTHE
coOpITHi OBLTIO MHUIIMMPOBAaHO B Poccuu, Y36ekucrane u Kazaxcrane,
HO 3aTeM MpHUOCTaHOBIeHO. OOHMM A1 BCeX OOIIECTBEHHBIX MpPOTe-
CTOB OBUIM TOMBITKM COLMATBHO-TIONUTHYECKUX MPEoOpa3oBaHUi, Ha-
LIEJICHHBIX Ha BBEJICHUE «JIEMOKPATUU CHU3Y». XOTS U Pa3NIUYyasiCh IO
COJIEpKaHUIO, OHH Pa3AesuId OOIIHe IEJIN : CMEIIeHHe HECMEHSIEMOTO
MOJIMTUYECKOTO PYKOBOJACTBA, MPU3BIBBI K CBOOOJHBIM U CIPaBEIJIH-
BBIM BEIOOpaM, K cBoOOIe pecchl. JIuTeparypa ke, MOoCBsIIeHHAas STHM
(heHOoMeHaM, SBISIETCS 3a4acTyIO KYPHAIMCTCKOM MO CBOEMY MOIXOIY,
MIPUCTPACTHON MO OPUEHTAIMU U CKOpee HOPMATUBHOM, YeM OOBEKTHB-
HOW IO COACP/KAHUIO.

B HacTosmel crarbe KOHKPETHBIN MPUMEP, KOTOPBIN CTall 00bEKTOM
aHaM3a — MOJIMTUYECKUN KPU3UC U OOIIECTBEHHBIE MPOTECTHI B COBPE-
MEHHOM YKpauHe (Tak Ha3biBaeMblil «EBpomaiinan»), Kak rpaxIaHCKoe
MIPOTUBOOOPCTBO, KOTOPOE, [0 MHEHUIO aBTOPA, UMEET PEBOJIIOIIIOHHBIE
npusHaku. Utak, yers oannoti cmamou — aHAINA3 MOJUTUKO-TTPABOBBIX
ACIIEKTOB, CBA3aHHBIX C MPOLIECCOM IPOTUBOCTOSIHUS ONIO3ULIMU U BlIa-
¢t B YkpauHe koHna 2013 — navana 2014 ronos. Ha ocHoBe nipoBeeH-
HOTO COIIMOJIOTMYECKOTO UCCIIEIOBAHUS TPOAHAIM3UPOBATh COLIMAIBHO-
KyJIBTYpHBIN Qokyc yuacTHHKOB EBpomaiinana u ux ¢hopm mpotecra.

OTKa3 yKpanHCKOTO pyKOBOJICTBA OT MoJANMCcaHus JoroBopa ¢ EBpo-
COI030M CIPOBOLIMPOBAJI MACCOBBIE aKIMK IpoTecTa B Kuese u npyrux
ropoaax. MUTHHTH U MHOTOYHCIIEHHBIE TPOTECTHI IPOIOJDKAIOTCS B Ha-
cTosiiee Bpems. VX y4acTHHUKM BBICTYNAIOT B OJIEPIKKY EBPOMHTErPa-
uuu 1 TpeOyIoT CMEHbI BIIacTH BO m1aBe ¢ B. SlnykoBuuem. [Ipoxonsmiue
npotecTsl B KieBe He 0Tpa)karoT CUTYyaIHIO 10 CTPaHEe B LIeJIOM. 3amaj-
HbIE 00JIaCTH, MOJCPKUBAIOIINE CTOINYHBIX MAHU(DECTAHTOB, OOBSIBH-
JIM BCEOOTITYI0 MOOMITH3AINIO, OOIIETOPOACKUE 3a0aCTOBKH U COOMPAIOT
B CTOJMIlY TIpeAcTaBUTeNnell cBoux EBpomalinanoB. Bocrtounsie peruo-
HBbI, BKJIIOYAsl FOKHYIO YaCTh CTPaHbl, TPAJAULIMOHHO MOAIEPKUBAIOIINE
MPE3UICHTCKYI0 KOMaHly U Kypc Ha cOmmxenue ¢ Poccuelt, mpoBoasT
BHEOUEPEIHbIE CECCHM M MOAMMCHIBAIOT OOpallleHusi K MPEe3UIEHTY C
TpeOoBaHMEM HaBECTH MOPSAAOK B cTpaHe. [lo MHeHHIO aBTOpa, BIIEPBHIE
nocne OpamxkeBoit pepomtonnu 2004 roma HaceleHUE pa3HBIX YacTel
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YKpauHbI HACTOJIKO KapJUHAIBHO Pa30IIOCh B OLEHKE COOBITUH U BU-
JICHUH JaTbHEHIINX NEepPCIIeKTHB .

MHoOrouyucieHHble aKIIMK MPOTECTa, HaYaBIIMECs B Havaje aexadps
IPOILJIOro Iofid, HE TOJBKO MPOAOIIKAIOTCA U MOHBIHE, HO MPpHOOpenu
emte O6ompmnii pazmax. [lo manaeim CMMU, Ha xonen staBaps 2014 roxa
MUTHHTYIOUIUMH ObUIO 3aXBau€HO JAECATh OOJrocaJMUHUCTpALMH, BO
BCEX 3aXBaYCHHBIX MPOTECTYIOIUMH 00JACTAX CO3MAaHbl TaK Ha3bIBae-
Mmble «Haponusie paas». OQHAKO JISTUTUMHOCTD 3THX KOJUIETHMAJIBHBIX
OpraHOB BbI3bIBAET COMHEHUE Y MHOTUX dKcIepToB. [lepBrlil mpe3uaeHT
Vkpaunbl Jleonnn KpaBuyk cuutaer, yto Hapomnsie pajipl, KOTOpbIE
CO3/1al0TCS B PETMOHAX, SBJISIOTCS CTUXUHWHBIMHM, HEKOHCTUTYIIMOHHBI-
MU U HEJICTUTUMHBIMH, YTO B PE3yJbTaTe MOXKET IIPUBECTH K pa3Baily
rocyaapcrBa: «Oprassl BIAaCTH, KOTOpPbIE CO3[AIOT CTUXUHHO, OHU He-
nerutuMHble. KTo pemmres UMeTh €0 ¢ HEJIETUTUMHBIMU OpraHaMu
BJIaCTHY 2.

B cBoro ouepens IIpokyparypa JIbBOBckoi obmactu oO)kajoBaia
B cyaeOHOM mopsike Tpu perieHus JIbBOBCKOro 00J1acTHOTO COBETa,
npuHATHIX 25 sHBaps: «O0 00pa3oBaHMM HMCHOJIHUTEIBHOTO KOMUTETA
JIpBOBCKOTO 00MacTHOrO coBeran, «O0 0OpalleHUAX K FOCCIyKalliM,
CyIIbsIM, paOOTHMKAaM IPABOOXPAHUTEIbHBIX OPraHOB M BOEHHOCITYXa-
mmm» U «O npusHanuu HapogHoit Paasl YkpanHbl KolernaabHbIM Op-
raHOM, YTIOJIHOMOYEHHBIM IIPEICTABIIATh HHTEPECH HAPOAA YKpPauHbD).
VYka3zaHHble peleHne ObLIM NPUHATH HA BHEOUYEPEIHOM IIJIEHAPHOM 3a-
cenanum ceccuu JIpBoBckoro ob6mactHoro cosera. [IpuumHON OTMEHBI
ITOCITYKUJIO HECOOTBETCTBUE KOHCTUTYIMM YKpauHbl, HOpMaMU 3aKOHA
VYkpaus! «O MECTHOM CaMOYTIPaBJICHUH B YKpauHe» °.

AHanusupys IeHCTBYIOIIEE 3aKOHONATEIBCTBO, MOKHO CJIENATh BbI-
BOJ] O TOM, YTO Y OOJaCTHBIX COBETOB HET MOJTHOMOYMN OTHOCHUTEIBHO
CO3/1aHUS CBOMX HCIIOJIHUTENBHBIX KOMHMTETOB WJIH JPYTHX HCIIOIHH-
TeNbHBIX OpraHoB. Cie10BaTenbHO, CO3aHNE UCTIOTHUTEILHOTO KOMU-
TeTa JIbBOBCKOTO 00JaCTHOIO COBETA MPOTUBOPEUUT TPEOOBAHUSAM CTa-
tei 6, 19 Konctutynuu Ykpaunsl u crareit 5, 11,43, 58 3akona YkpauHsl
«O MecTHOM caMoymnpaBieHUU B YKpauHe». Takxke pemeHusMu cyaa

! MBanos P. EBpomaiijian Bae Kuesa: 4To MPOUCXOANUT B YKPAUHCKHUX PETHOHAX. Apey-

menmol u paxmor. <http://www.aif.ua/politic/ukraine/1036606>(2014, pespains, 6).
Jozefaciuk M. KpaBuyk HazBan cozgaBaeMble B obOmactsix Hapopuble pajibl
CTUXUUHBIME ¥ HeneruTuMHbIMUA. YHIAH. Ungopmayuonnoe acencmeo. <http://
www.unian.net/politics/877667-kravchuk-nazval-sozdavaemyie-v-oblastyah-
narodnyie-radyi-stihiynyimi-i-nelegitimnyimi.html> (2014, ¢espans,6)
IIpokyparypa ocniopuna B cyne npuznanue Hapoanoit Panel Ykpaunst Bo JIbBoBcKo
obmactu. ZN.UA. <http://zn.ua/UKRAINE/prokuratura-osporila-v-sude-priznanie-
narodnoy-rady-ukrainy-vo-lvovskoy-oblasti-137577 .html> (2014, deBpais, 6).
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O6butn otMeHeHbl «HapoaHble panbl», co3naHHbIE TepHOMOIBCKUM U
JKuToMHpCKUM ropoACKMMHU COBETaMU, a B PoBeHCKoi 001acTu OKpyxk-
HOM aJIMUHUCTPATUBHBIN CyJl 3alpeTui npeaceaarensim 13 ropoackux u
paiioHHBIX COBETOB co3naBarhk «Haponausie pans»'. EcTh uHpOpMAaIus o
co3nanuu «Haponueix pag» B Hukonaese, Onecce u /[nenponerposcke,
TEM HE MEHee, B OO0IIei CBOEH Macce BOCTOUHBIE U FOKHBIC PETHOHBI
CTpaHbl He 0100pstoT mpoucxoasmux ceifuac B Kuese coObrtuii. O0-
JICOBETHI COOMPAIOT Upe3BbIYaiiHbIE U BHEOUEPEIHbIE CECCUU JIEMTYyTATOB,
9TOOBI BBIPA3UTh MOMJACPKKY MO3HUIMHU BIACTH U MOTPEOOBATh HaBee-
HUS TOPSAJIKa B cTpaHe. B OONBIIMHCTBE BOCTOYHBIX U FOXKHBIX TOPOJIOB,
Takux Kak Jlonenk, Mapuynons, J{Henponerposck, Onecca, CeBacro-
noyib U JAp. Hapsay ¢ «EBpomaiiianamMmu» MPOXOAST Tak Ha3bIBaeMbIe
«AHTUMaNIaHBD).

VYKkpauHa cTajgKuBajach ¢ Moj00HOM cuTyanuei B mpouecce Opanxe-
Boii peomtonuu 2004 roga. Torma paccTaHOBKa CHIT OblTa MpUMEpHA Ta
’K€: BOCTOK IMOJJIEPKUBAJ MPOPOCCUIICKOro Ha TO BpeMms B. SnykoBuya,
3amaja BeICTyMNal 3a mposamagnoro B. FOmenko. B ToT mepuon curya-
LMsl HaKaJWIach /10 TOrO, YTO BOCTOK CTpPaHbl IepecTal MOJUMHSITHCS
LEHTPAJIbHBIM OpraHaM BJIACTU U PELIWJ IPUOCTAHOBUTH OTYUCIICHUS B
rocOromxkeT. [Tuk npotuBocTosiHUS OKOHUMIICSA ChE310M JEMYyTaTOB BCEX
ypoBHeil B CeBepofOHELKe, II€ IPO3ByYalia Uesl OTAEIECHNS BOCTOUHOM
yacTtu YkpauHsl. Ceifuac HEKOTOpPbIe SKCIEPTHI OMACAIOTCS TOTO, YTOOBI
HBIHEIIHEe pa3BUTHE COOBITUI CHOBA HE MOILIO MO MOJOOHOMY MYTH.

s Toro, yTOOBl CHATH COIUANBHO-TIOIUTUYECKOE HAIPSHKEHUE U
paspemuTh KOH(PIUKT, HEOOXOAUM MOUCK KOMIIPOMHCCA MyTeM Iepe-
TOBOPOB M KOHCTPYKTHBHOM paboTel BepxoBHoii Panwl. Tem He MeHee,
JaJIOT BJIACTH M OIIO3UIMU Noka He monydaercs. [lo cytu, cronuia
paszenuiack Ha BOCCTABIINK MUTHHIYIOIIUI HEHTP TOPOoa U TILATEIb-
HO OXPAaHSIEMBIN IPABUTEIIbCTBEHHBIN KBApPTAJL.

Yeunenue o01ecTBEHHBIX MPOTECTOB BO3HUKIIO 16 ssHBapst 2014 rona,
nocne npuHATUsS BepxoBHOM Panoil YkpauHbsl psaa Tak Ha3bIBa€MbIX
«CKaHJIaJIbHBIX 3aKOHOBY», KOTOPBIE, 10 MHEHMIO PsiJ1a SKCIIEPTOB, HOCUIIN
penpeccuBHBIN XapakTep U «CBOIWIN Ha HET» CBOOOY MUPHBIX coOpa-
HuM Tpaxaad. OOmecTBeHHbINH coBeT KneBo-MOrniasHCKOW akaJIeMHuu
u LleHTp MOAUTHKO-IPABOBBIX pedopM HAMpPaBUIU OTKPHITOE MUCHMO,
B KOTOPOM TOABEPINIM KPUTHKE MPHHATHIC pemieHus’. B 3asBieHuM

' Cyn 3anperun cosmaBare Hapomubie paasl B PoBenckoit obmactu. Oona Poduna.
Hugopmayuonno-ananumuueckoe uzoanue. <http://odnarodyna.com.ua/content/
sud-zapretil-sozdavat-narodnye-rady-v-rovenskoy-oblasti>(2014, ¢peBpais, 6).

2 KueBo-MornisHCKast akaJieMusl 3asiBUJIA O PETIPECCHSIX B YKpauHe.Ap2ymenmol He-
denu. <http://an.crimea.ua/page/news/55321/> (2014, dbespais, 6).
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OTMEYAeTCsl, YTO HAPOJHBIE JIENyTAThl, KOTOPbIE IPUHUMAJIN 3TO pelle-
Hue, Hapymnin Konctutynuio Ykpaunsl 1 3akoH «O Pernamente Bep-
XOBHOU Panibl YKkpauHbD», B 4aCTHOCTH :
1. beo orpannueHo, npeaycMorpenHoe cT. 93 Konctutynuu, npaBo
3aKOHOJATEIbHOM MHUIIMATUBBI HAPOAHBIX JIEMYTAaTOB U APYTHX CyObeK-
TOB 3aKOHOJZIaTE€JIbHON MHUIIMATUBBIL, IOCKOJIbKY OHU HE MMEJIU BO3MOXK-
HOCTH BHECEHMS IOIIPABOK U MIPEJIOKEHUH K TUM 3aKOHOIIPOEKTaM;
2. ImMeno MecTo OrpaHUYeHUE KOHCTUTYLMOHHBIX ITOJIHOMOYMH KO-
MUTETOB BepxoBHOU Pamgsl OCYIIECTBISITH 3aKOHOMPOEKTa padoTy,
MOJTOTOBKY U NpEABAPUTENILHOE paccMOTpeHue Borpocos (cT. 89 Kon-
CTUTYIIMH ), BEJIb 3aKOHOIIPOEKTHI OBUITH TOTYyYEHBI OOJBITMHCTBOM TIap-
JTAMEHTCKUX KOMHUTETOB TOJIBKO Ha CJIEAYIOIIUN ACHb MOCIE MPUHITHS
«3aKOHOB» U UMU HE pacCMaTpPUBAJINCh;
3. BepxoBHnoii Panoii 6b11a npumMeHeHa (opMa roocoBaHusi, KOTopas
HE JlaBaja BO3MOJKHOCTH YCTaHOBMTH KOJIMYECTBO HAPOJIHBIX JIEMyTa-
TOB, IIPOTOJIOCOBABLIMX 32 3aKOHOIPOEKTHI. Cle0oBaTenbHO, ObUIN Ha-
pyuuensl cT. 84 u 91 KonctuTyuu, KOTopble MpeayCcMaTprBatoT JIUYHOE
roJIOCOBAHME HAPOJHBIX JEMyTaTOB Ha 3acenanusx BepxoBHoil Paabl u
HPUHATHS 3aKOHOB OOJIBIIIMHCTBOM OT €€ KOHCTUTYLIMOHHOTO COCTAaBa;
4. Tak xe Obula HapyuieHa cT. 82 KOHCTUTYIMH, COITacHO KOTOPOM
nopsiiok paborsl BepxoBroii Panbl ycranaBnusaetrcst Koncturyuueit u
3akoHoMm o pertameHTe BepxoBHoit Pajpl, a Takxe ct. 19 Konctutyuuu,
COIIACHO KOTOPOM OpraHbl rOCyAapCTBEHHON BJIACTH, UX JOKHOCTHBIE
nuna o0s3aHbl JecTBOBATh JIMILb HA OCHOBAHUU U B IpeJienax MOJHO-
MOYMH, TpeaycMOTpeHHBIX KOHCTUTYIMEN U 3aKOHAMU YKpauHbI;
5. 3aKOHOMNPOEKTHI OBUIN BKIIIOUEHO B [TOBECTKY JIHS IUIEHAPHOT'O 3ace-
nanust BepxoBHoli Pazibl ¢ mpouenypHbIMA HapyIIEHUSIMH, B YACTHOCTH:
— He ObUIO MPEeIOCTABICHO ISl O3HAKOMJICHUS HApOAHBIM JICIy-
Taram;

— 3aKOHOIIPOEKTHI HE MPOILIN YCTAaHOBJIEHHBIX PermameHnToMm mpo-
Hexyp oOCyKISHHs IPU UX MPUHATUU U OBbLIM NPUHATHI 32 OCHO-
BY U B LIEJIOM.

Kpome TOro, mo MHEHHIO DKCIEPTOB, MPUHATBHIE «CKAHJAIbHbBIE 3a-
KOHBD» TIOCSITAJM Ha NpaBO I'paXkJaH YKPaWHbI Ha CIPaBENJIUBBIA Cy
Y IIPOTUBOpEUnIN EBpONECKON KOHBEHIIUNU O 3aLIUTE IIPaB YEJI0BEKA.

B cBoto ouepers MUHHCTEPCTBO HHOCTPAHHBIX €)1 YKpauHbl 3asBU-
JI0, YTO 3aKOHBI, IPUHSATHIE MaplaMEeHTOM YKpauHbl 16 sHBaps, HarpaB-
JICHBI HA UMIUIEMEHTALNIO B YKPAWUHCKOM 3aKOHOZATENBCTBE Psiia HOPM,
KOTOpBIE YK€ CYHIECTBYIOT B 3aKOHOJATEJICTBE MHOIMX €BPONEHCKUX
CTpaH, OTBEYAIOT OOLIETPU3HAHHBIM JEMOKPATHUECKUM CTaHAapTaM
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U MEXIYHApPOJHBIM IMPAKTUKaM, a TaKXKe SBIISIIOTCS COBMECTUMBIMU C
oOsi3arenbeTBaMu B pamkax OBCE !,

OnHako, HENpeKpalalonIMecs] MacCOBBIE MPOTECTbI OOIIECTBEHHO-
CTH, aKTUBHbIE JIEHCTBUS OIIO3ULMU U AaBlIeHHE cO cTOpoHbl CoBera
EBpornbl 3acTaBuiiy npaBsIlyo KOAJUIHUIO TOINTH Ha IEPETOBOPHI, B XOZE
KOTOPBIX CTOPOHBI JOTOBOPUJIMCH 00 OTMEHE psijia CIIOPHBIX 3aKOHOB U
orcraBku [Ipembep-muHucTpa U kKabuHera MUHUCTPOB B 1ieoM. Takum
o0pazom, yxe 28 suBapst BepxoBHas pajia YkpauHbl OTMEHUIIA OOJIBIIIH-
CTBO 3aKOHOB, PUHATHE KOTOPBIX BBI3BAJIO OOIIECTBEHHOE BO3MYIIICHHE
U MPOTECTHI. 3a OTMEHY IporosiocoBan 361 aenyTar, JBO€ BBICTYIWIH
MpoTuB, euie 49 Boznepxkanuck. Ot [lapTun peruoHoB penieHue noaaep-
xanu 167 napnamentapueB. Beero 0bu10 ormeneno 9 u3 12 3akoHOB, KO-
Topsle 31 stuBaps 2014 roaa 3aBepuit noanuckro [Ipe3uneHt.

Tak, npu3HaHBl yTPATUBIIMMM CUJy 3aKOHbl YKpauHbl, TpPHUHS-
Teie 16 sHBapst 2014 rona : 3akon Ykpaunsl oT 16.01.2014 Ne 72-VII
«O BHeceHMM M3MeHeHull B 3akoH YKpauHbl «O CynOyCTpONCTBE U
CTaTyce CyAei» M NpOLECCyajbHbIE 3aKOHBI O JOMOJHUTEIbHBIX Me-
pax 3ammThl 6e30MacHOCTH TpaKAaH»; 3akoH YkpauHsl oT 16.01.2014
Ne 722-VII «O BHeceHMM U3MEHEHMI B HEKOTOPBIE 3aKOHOJATEIbHBIE
aKThl YKpauHbl OTHOCUTEIbHO OTBETCTBEHHOCTH 3a COBEPIICHUE aJIMU-
HUCTPATUBHBIX MPABOHAPYIICHUN BO BpeMs mpoBeneHus: GpyTOOIbHBIX
Matyeiy; 3akoH Ykpaunbl oT 16.01.2014 No 723-VII «O BHeceHuu us-
MEHEHUI B HEKOTOPbIE 3aKOHO/ATENIbHBIE aKThl YKpPauHbI OTHOCUTEIIb-
HO OTBETCTBEHHOCTH 3a aIMUHUCTPATUBHBIE MPAaBOHAPYIIIEHUS B cepe
oOecriedyeHrs: 0€30MaCHOCTU JIOPOKHOTO ABMXKEHUS, 3aUKCUPOBAHHbBIE
B aBTOMAaTU4YECKOM peXHMe»; 3akoH YkpauHbl oT 16.01.2014 Ne 724-
VII «O BHecenun usmeHeHnuil B Pernmament BepxoBHoit Paawsl Ykpau-
Hbl»; 3akoH YkpauHbl oT 16.01.2014 Ne 725-VII «O BHeceHuu nsme-
HEHMU B YTOJIOBHBIN IIPOLIECCYATIbHBINA KONEKC YKpPauHbl OTHOCUTEIBHO
3a09HOTO YTOJIOBHOTO TIPOM3BOJCTBA»; 3aKOH YKpauHbl oT 16.01.2014
Ne 726-VII «O BHecenuu u3MeHeHus: B 3akoH YkpauHbl «O Oecruiar-
HOM MpaBOBOM MOMONIN» 00 OTCPOYKE BCTYIUICHHUS B CHITY TIOJIOKEHUI
nyHkTa 6 paszgena VI «3aKitouuTeNbHbIE U NEPEXOAHBIE TOIOKEHUSD;
3akoH Ykpaunsl oT 16.01.2014 Ne 727-VII «O BHeceHUH U3MEHEHUN B
cratbio 197 HanoroBoro xogekca YKpauHbl OTHOCHUTEIBLHO OCBOOOXK IC-
HUS OT HaJIOTa Ha J100aBJICHHYIO CTOMMOCTH OIEpaldii 1o BBO3Yy Ha Ta-
MOXXEHHYIO TEPPUTOPUIO YKPauHbI MPUPOIHOTO Ta3a»; 3aKOH YKpPauHbI

' MU/ 3akoHbl, NpUHATBIC 16 sHBaps, OTBEYAIOT BCEM EBPOIECHCKUM CTaHIapTaM —

MUA. Koppecnonoenm.net. <http://korrespondent.net/ukraine/politics/3286316-
zakony-pryniatye- 1 6-yanvaria-otvechauit-vsem-evropeiskym-standartam-myd>
(2014, depaib, 6).
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or 16.01.2014 Ne 728-VII «O BHeceHuMn HM3MEHEHHH B cTarbio 297
YronoBHOro Kojekca YKpauHbl OTHOCHUTEIBHO OTBETCTBEHHOCTH 3a
OCKBEpPHEHHE WJIM pa3pyllieHUE MaMATHUKOB, COOPYKEHHBIX B MaMATh
TeX, KT0 0OpoJics MpOTUB HalM3Ma B rofsl Bropoil MupoBoii BOMHBI —
COBETCKHUX BOMHOB-OCBOOOAMTENEH, YYAaCTHUKOB MAPTU3AHCKOTO IBH-
JKEHMSI, TTOAIOJBIIUKOB, KEPTB HALIMCTCKUX IPECIEAOBAHUMN, a TaKkKe
BOMHOB-UHTEPHALMOHAIINCTOB U MHUPOTBOPLEB)»; 3aKOH YKpawHbI OT
16.01.2014 Ne 729-VII «O BHeceHUH U3MEHEHUN B YTOJIOBHBINA KOIEKC
YKpauHbl OTHOCUTENBHO OTBETCTBEHHOCTH 3a OTPUIIAHKUE WIIM OIpaB/a-
HUE NPECTYIUICHUN (pamm3mar.

OAHOBPEMEHHO OCTAIUCh JEHCTBYIOIIMMH, 3aKOHBI, IPUHATHIC
16 siuBaps:

3akoH Ne 731-VII «O BHecenun uzMeHeHuil B 3akoH YkpauHbl «O0
YCTpPaHEHUU HETATUBHBIX MOCIEACTBUNA W HENOMYILIEHUS NpecierioBa-
HUSl ¥ HaKa3aHWUs B CBSI3U C COOBITHUSIMH, UMEBIIMMH MECTO BO BpeMs
poBeNeHMsI MUPHBIX coOpannii»; 3akoH Ne 719-VII «O TI'ocynapcTen-
HbII OrokeT Ykpaunsl Ha 2014 rony.

OpHaxo, M0 MHEHHUIO ONIIO3UIIAN, OTMEHA JaHHBIX 3aKOHOB M OTCTAaB-
Ka MPaBUTENIbCTBA ObUIM JIMIIb YAacTbiO TPEOOBAaHMH MPOTECTYIOIINX.
[TpakTHuecKn BCE DKCIEPTHI 3asBIAIOT, UTO JaJbHEHIIEE pa3BUTHE CO-
ObITU OyleT 3aBUCETh OT MOJIMTHYECKOTO JMAJI0ra MeXJy BIAcTbiO U
ommo3uniueld. MiHade nmpoTuBOCTOsSIHUE Oy/IeT MPOIOIKATHCS U JIAJIbIIIE.
[To cocTosinuio Ha Hauaso ¢espanst 2014 roga 3amaaHeie 001acTH CTpa-
HbI 00BSABUIN OECCPOUHYIO 3a0aCTOBKY, @ BOCTOUHbBIE PETHMOHBI MPOCST
IPEe3UJICHTa JKEeCTKO OTpearupoBarh Ha nocieaHue cooeitus B Kuese,
BIIJIOTH 10 BBEJCHMSI UPE3BBIYAHOTO ITOJIOKEHUS.

EnvHCcTBEHHAs BO3MOKHOCTh HAa HBIHEIIHEM JTalle COXPAaHUTh CTpa-
HY OT packoja M HE JOMYCTUTh IMIMPOKOMACIITAOHOTO TIpakJaHCKOTO
IIPOTUBOCTOSIHUSL — 3TO IOMNBITKA CIIPABUTHCS C MOJIUTUYECKUM KpPU3H-
COM IapjaMeHTCKUM nyTeM. MiIMeHHO 310 1 OyayT ceiiuac JenaTh MojiIu-
TUKU C 00€UX CTOPOH — BJIACTU U ONIO3ULHUU. «JlJIsi CUJIOBOTO peIleHus
po0IeMbl MajI0 BO3MOKHOCTEH, TOCKOJIBKY B YKpauHe HU B apMUHU, HU
B CBY HeT Takux CHJIOBBIX CTPYKTYp, KOTOpble MOIVIH OBl 3TO CIIENaTh.
[ToaTOMy OTBETCTBEHHBIE MOJIMTUKH JOKHBI MOHUMATh, YTO 3aUTPHI-
BaTh C Pa3HOIO BHJA CHJIOBBIMH yTpO3aMH, 3allyIMBaTh HE MOIYUYHUTCS.
HyXHO HailTH KOMIPOMHCCHI, KOTOPBIE MOMOIIA OBl BCEM CTOPOHAM
KOH()JIMKTA BBIUTH U3 HETO C MUHUMAJIBHBIMH ITOTEPSIMID) .

! MBanoB P. Maiinan 2013: kak nanbiie OyayT pa3BuBatrbes coobiTus. Aud.ua < http://
www.aif.ua/politic/ukraine/1035534> (2014, ®eBpaisb, 6).
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VYyenslii Mup 3amaja €mie He ycIes J1aTh OLEHKY IPOMCXOASIINM
nporeccam, oJJHaKo 3asBieHus nonutukoB B CMK u ocsemenue coobl-
THUH, CBA3aHHBIX ¢ EBpoMaiinanom B YKpanHe, BXOIAT BO BCE HOBOCTHBIE
JIeHTBI TIpakTHUecku Bcero mupa. Tak, [Tapnamentckas accamb6iest Co-
BeTa EBpOIBI MpUHsIA PE30II0LHUI0 C TAKETOM peKoMeHaanuil. B peszo-
mounn [TACE, npunstoit 30 ssHBapsi, COAEPKUTCS NPEIYIPEKICHUE B
aJpec YKpanHCKHUX BJIACTEH : B Clly4ae CHJIOBOTO pa3roHa MPOTECTHBIX
akiui B KueBe u nanpHEHIIMX HApYILICHUI IIpaB YeloBeKa Ha YKpauHe,
ITACE yxe B anpesne nmogHUMET BONPOC O CAHKIUSIX B OTHOIEeHUH Kue-
Ba. Kpome toro, ITACE ocynuna sckananyio HaCWJIMS BO BpeMsl MpOTe-
CTOB U IIPU3BAJIa YKPAMHCKYIO BIACTh BCTYIIUTh B OTKPBITHIE, YECTHBIE U
3 PEeKTUBHBIC MIEPETOBOPHI C OMIMO3HUIIUECH .

Cpenu MHOXKECTBA MOJIMTUYECKHUX 3asiBICHUN 3acily’)KHBaeT BHMMa-
HHE€ aKTUBHAs MO3ULMS KOMHUCcapa o npasaM yenoseka Hunca Myink-
Huekca: «B nentpe BHuManus komuccapa Cosera EBporibl OyayT pas-
JMYHbIE IpaBO3aIUTHBIE ACHEKThl HBIHEUIHEW CUTyallud B CTpaHe,
BKJItOYAsl IEMCTBUS MOJMLIMM B OTHOIIEHWUM MUTHHIOB U COOpaHMM U
UCIIOJIb30BaHUE CUJIBI B CBSI3U C OTUM, a TAK)KE€ YTBEP)KJIEHHUS O MOXHU-
HICHUSAX, MJI0XOM OOpalIeHUH W HApyIIECHHUSIX HAIJISKAIIMX MPAaBOBBIX
MPOIIETyP», — COOOIIIIIA TPECC-CITyk0a eBPOIEHCKOro oMOy/ICMEHa 2.

B cBoto odepenp poccuiickoe MPaBUTEIBCTBO O(QHUIIMATBHO BBICTY-
IaeT ¢ JOCTAaTOYHO KOHKPETHOM KPUTUKOW B OTHOLICHUU DPEBOJIIOLIM-
OHHBIX IIPOLIECCOB B CTOJMIE YKpauWHbI U MO CTpaHe B 1ejaoM. Tak, 10
nexalpst poccuiickue napjaaMeHTapyuu YTBEPHIIN 3asiBICHUE 10 TOBOLY
MOJUTHYECKOH cuTyauu B Ykpaune. Ha opunmnansaom caiite ['ocynap-
cTBeHHOU AyMbl PD coobiiaercs, 4To poccuiickue NOJUTHKHU MPU3BaIn
YKPAUHCKHUX OMNIO3ULIMOHEPOB HE BBIXOJUTH 3a MPABOBbIE PAMKH, MPE-
YCMOTPEHHBIE OCHOBHBIM 3aKOHOM rocyaapctsa. Jlemyrarsl [ocmymsl
MONPOCUIIN YYACTHUKOB MHOTOTBICSAYHBIX JI€MOHCTpPALUN MPEKPATUTh
JIECTBOBaTh BHE KOHCTUTYLHMOHHOrO nois. K uuciay HenmpaBOMEpHBIX
aKIMi HapoJHBIC M30paHHUKU OTHECIIHM OJOKHMPOBAHHME PabOTHI TOCOP-
raHOB, HECAHKIIMOHUPOBAHHBIE IPOTECTHI, IOTPOMBI, YHUUTOKEHNE Ma-
MSTHUKOB ¥ 3aXBaT 3[[aHUsI KHEBCKON TOPOJCKOM aJIMUHHUCTPAINH .

' HoBukoB K. Vmpaxuenue B HeHaBuctu./ azema.ru <http://www.gazeta.ru/
politics/2014/01/30_a 5876033.shtml>(2014, ®erpans, 4.)
2 Kommuccap Cosera EBporbl 1o mpaBaMm 4esoBeka JETHT B YKpauHy. [lenzop.nem.
<http://censor.net.ua/news/269272/komissar_soveta_evropy po_pravam_cheloveka
letit v_ukrainu>(2014, ®eBpaib, 4.)
> Tocnyma P® 0OHapomoBasa CBOIO MO3MIIKIO 110 OBOAY YKpauHCKoro EBpomaiinana.
Iponedpa.<http://pronedra.ru/politics/2013/12/10/gosduma-osudila-evromaidan/>
(2014, despaursb, 6)
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B nanHO# cTarbe conepKUTCS MONBITKA OLIGHUTh OPUEHTAIIMH Hace-
JICHUsI, UX MHEHHE OTHOCHUTEIHHO HAPOAHBIX MPOTECTOB IyTEM H3yye-
HUSI OTIPOCOB OOIIECTBEHHOTO MHEHHMS, MPOBEICHHBIX BO BPEMS 3THX
coObITHil. Onpoc yyactHukoB EBpomaiinana 6wt nposenen ¢ 20 no 30
auBapst 2014 1., MHULIMATOPOM M OPTaHU3ATOPOM KOTOPOTO SIBISETCS
aBTOp CTaThu NpU cofeicTBUM « COUOIOTHYECKOr0 HHPOPMALIMOHHO-
uccrnenoBarenbekuil ieHTpa «lIlymnbey mo Mmeroanke, KoTopas odecneyn-
BaJla CIIy4aifHyI0 BEIOOPKY Y4aCTHHKOB.
Cpenu npu4HH NPOTECTOB U aKIMHA TPa’kJaHCKOTO HEMOBHHOBEHUS
MOKHO BBIZICTUTh HECKOJBKO TIABHBIX (PECIOHIEHTAM MpEeasIaraioch
BBIOPATh 5 IIIaBHBIX OTBETOB):
— Ortka3 mpaBuTensCTBa OT noAnucanus CornaimeHus 06 accorua-
muu ¢ EBpocorozom (35,3 %),

— OtcyTcTBHE CIIPAaBEUIMBOCTH B CYJaX M TOTalbHAsl KOPPYMIUS
Bcex BeTBeil Binactu (41,1 %)

— Ilpumenenne cuibl K MUPHBIM JIEMOHCTpaHTaM Ha Maiinane B
Houb Ha 30 HOsIOps, penipeccun (57,7 %),

— CrpemieHue U3MEHUTH XU3Hb B YkpauHe (30 %).

— OrcraBka [Ipe3unenTa u npasutenbersa (35,5 %).

Cpenu riaBHBIX TpeOOBaHUN HAUOOBITYIO OJACPKKY (Oosee moso-
BUHBI) CPEJIU ONPOIIECHHBIX YYaCTHUKOB Maiiiana monydnin:

— TpUHATHE 3aKOHA 00 aMHUCTHH U OCBOOOXKIEHNE apeCTOBAaHHBIX
ydacTHUKOB Maiinana (62 %),

— mpekpaienus pernpeccuit (65 %)

— otcTaBka npaBurenbcTsa (70 %),

— OTCTaBKa MPE3UACHTA U MIPOBEICHUE TOCPOUHBIX MPE3UIECHTCKUX

BEIOOPOB (65 %),
— noxanucanue [loroopa 06 Accoruanuu ¢ Eponeiickum Corozom
(57 %),

— TpUBJICYCHHE K OTBETCTBEHHOCTH BUHOBHBIX B N30MEHHUU JEMOH-

cTpanToB Ha Maiinane (65 %),

— pocnyck BepxoBHoii Pasipl 1 Ha3HaUeHHE TOCPOUHBIX MMapiaMeHT-

CKHX BBIOOPOB (65 %).

Kpome Toro, 3HauutenbHas 4acThb y4aCTHHKOB MaiilaHa BbICKa3a-
Jach 3a 3aBEJCHHE YTOJOBHBIX /I Ha BCEX YNHOBHHUKOB, YUaCTBYIOLIUX
B KOpPYNUMOHHBIX cBA3sX (50 %), HEOOXOAMMOCTh MOBBILICHHS YPOB-
Hs1 ku3HH Jirozert (47 %), ocBoboknenue FOmun Tumomenko (38 %) u
u3MeHeHne KoHCTUTynu, BO3BpalleHust K KOHCTUTYLIMOHHOM pedopme
2004 rona, s orpaHUYeHU npe3uaeHTcKon Biactu (38 %).

Wtak, npakTu4ecKku MojioBUHA yyacTHUKOB EBpomaiinana (51,2 %)
COIVIACHBI HA MPOBEJICHUE TIEPETOBOPOB C YUACTHEM BIIACTH, ONIO3UIIMU
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1 00IIECTBEHHBIX JIUAEPOB, IPU MOCPEIHUIECTBE MEXTyHAPOIHBIX Op-
raHuzanuii, onHako 37,7 % OnpoIIeHHBIX CYMTAIOT, YTO HUKAKUX Tepe-
TOBOPOB C BJIACTHIO BECTH HE HYKHO, ocTanbHble 11,1 % He onpenenu-
JHCh.
[To pe3ynpraraM MpoOBEIEHHOTO aBTOPOM HUCCIICOBAHUS, BbIICICHBI
CJIEyIOIINEe BO3MOXKHBIE ACHCTBUS, KOHKPETHbIE (DOpPMBI ITpoTecTa (pe-
CTIOH/ICHTAM IIpeJIarajioch BEIOPATh MATH ITIABHBIX OTBETOB) :
— 72,2 % TOTOBBI HA CAHKIIMOHUPOBAHHBIE MUTHHTH U JIEMOHCTpA-
IIH;

— 43,1 % cornacHbl y4acTBOBaTh B 3a0aCTOBKAX;

— 37,0 % moryT npuHMUMaTh y4acTue B cOOpe MoAnucel moja Koj-
JIEKTUBHBIMH OOpaIeHUSIMH;

— 5,6 % roToBbI B MUKETUPOBATH TOCYAAPCTBEHHBIE YUPEIKICHUS;

— 15,5 % HacTpoeHBl Ha CO3/1aHHE HE3AaBUCUMBIX BOOPY’KEHHBIX
(dhopMupoBaHuii;

— 14,3 % roToBbI K 3aXBaTy 31aHMII;

— 11,2 % cornacHsl Ha TOJIOAOBKY B 3HaK MPOTECTA.

HccnenoBanue nokasano, Ha KAaKUX YCJIOBHUSAX MPOTECTYIOIINUE TOTO-
BbI 3aBEPILIUTH aKIUU COMPOTUBICHHUS :

— alcomoTHOE 00IBIIMHCTBO yuacTHUKOB EBpomaiinana (74 %) ro-

TOBO Pa30WTUCH TOJIBKO B CIIy4yae BHIMOJIHEHUS BceX TpeOOBaHUM;

— TOTOBBI YIOBJIETBOPUTHCS BHINOJHEHHEM HECKOJIBKUX TpeOoBa-

uuii 38,5 %;

— OOBEKTUBHBIC MPHUYMHBI MOTYT 3aCTaBUTh MOKWHYTh Maligan

26,5 %;

— (usHoNOruuecKue NPUIUHSI (IJI0X0€ caMouyBCTBUE U Ap.) 13 %;

— pemenue 6onpmmHCcTBa 13 %;

— pazouapoBaHu€ B 1uaepax 5,5 %;

— penpeccuu 6 %.

BonbumHcTBO yuactHukoB EBpomaiinana — 72% — oTBETUIIH, YTO TO-
TOBBI OBITh HA AKIUAX MPOTECTA «CTOIBKO, CKOJILKO HY)KHOY; CPEIU KH-
€BJISIH TaKasi TOTOBHOCTH Oosbiie (83 %), uem cpenu mpuesxux (62 %).

[To manneIM uccrnenoBanus, Ha EBpomaiimane mpucyrctByeT 50 %
xwurenei Kuesa u 50% npueszxux u3 pa3HbIXx odnacteil Ykpaunsl (mpe-
MMYIIIECTBEHHO 3amajHbie obnacTu). bonbmmHacTBO mpuedxux (89 %)
ydacTHUKOB EBpomaiiilana mpuexajim caMOCTOSTENbHO, IPUE3]T OCTalb-
HBIX OPTaHU30BaH KaKOM-TO MOJIMTUYECKON MapTHEHN, OPTraHU3ALUEN UITU
00I11€CTBEHHBIM JIBUKECHUEM.

AOGcomnoTHOE O0IBIIMHCTBO YuyacTHUKOB Maiinana (94,1 %) ne mpu-
HQ/UISKUT HU K KaKOH M3 MapTuii, HU K OOIIECTBEHHBIM OPTaHU3AIHSIM
U aBwxeHuil. Ynenamu napruit siisiercs 3,4 %, 2,5 % npunamiexar K
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00IIeCTBEHHBIM OpraHu3ausaM. UTo KacaeTcsi TeHASPHOTO U COIIMATTLHO-
KyJBTYpHOTO (oKyca yuyacTHHUKOB EBpomaiizana, TO MOKHO OTMETHTb,
YTO Cpeu yuacTHUKOB EBpomaiinana 6ombiie MmyxuuH (56 %), ueM xeH-
uvH (44 %), cpeanuii Bo3pact yuacTHuka Maiigana 37 net (38 % B BO3-
pacte ot 15 no 29 nert, 49 % — 30-54 rona, 13 % — 55 net u crapiue). [1o
ypoBHI0 00pa3oBanus Ha EBpomaiinane mpeo01aiatoT JHOAU C BHICIIAM
obpazoBannem — 65 %, Co CpeTHUM U CPETHUM CHEIUaIbHBIM — 22 %,
HE3aKOHYEHHBIM BbICIIUM — 13 %. 56,4 % ydactHukoB EBpomaiinana
MPEINOYUTAIOT TOBOPUTh Ha YKPAHMHCKOM sI3bIKe, 27 % — PyCCKOS3bIU-
Hble, 18 % — o011atoTCs ¥ Ha YKpAauHCKOM, U Ha pycckoMm, 1 % — npyrue.

[To pony 3anaTuii cpenu y4acTHUKOB Maiizana HauOOIbIIYIO IPyII-
ny — 40 % — cocTaBlsuIM CHENUAIbHOCTH MHTEIUIEKTyaJlbHOW HAIpaB-
neHHocTH, 12 % — ctynentsl, 9 % — npeanpunumarenu, 9 % — neHcuo-
Hepsl, 8 % — pykoBoautenu, 7 % — pabouue.

[IpencraBnsitoT UHTEPEC UCCIIEIOBAHUS, IPOBEACHHBIC IIEHTpoM R&B.
Pe3ynbraTsl OMPOCOB ONPEAEAIOT NPEANOYTEHUE TpaKaaH IO BCEM
pernoHam YkpauHbl '. [lo J1aHHBIM HCCIICIOBaHUS, HAaUOOJBIICH MO~
nepxkoit EBpomaiinan mons3yercs Ha 3anane (84 %) u B Llentpe (66 %)
VYkpaunsl. Taxxke EBpomaiinaHy cummarusupyer Tperb kuteneidl FOra
VYkpaunsl (33 %) u 13 % >xuteneit BOCTOUHOTO perroHa. bosnplie Bcero
He noaepxkuBaroT Maiinan Ha Boctoke (81 %) u FOre (60 %) Ykpaunsl,
TaK)Ke He MOJICP>KUBAIOT MUTUHTYIONIHNX 27 % ®KUTENel IEHTPaTbHbBIX U
11 % >xuteneii 3anaanbix odnacrei. [Ipu atom 46 % orpoieHHbIX Mo/I-
nepskuBatoT uaTerpanunto B EC, a 36 % — B TamokeHHbI# coro3. Kaxpiii
MSATHIN KUTENh YKPAWHBI HE CMOT ClIeJIaTh OJTHO3HAYHBIN BHIOOD.

Takum 06pa3oM, MOXKHO CZeNaTh BBIBOJ, YTO JIEMOHCTPAHTBI UMEIOT
CMEIIaHHbIE MOTHUBBI, KOTOPBIE JIUIITh HE3HAUUTEIHHON CTEHEHH IOJIH-
TUYECKU aHTaXUpoBaHbl. [lomyueHHbIe pe3yIbTaThl OTTEHSIOT MOACITY/-
HBIE COLMATBHO-DKOHOMUYECKHE (aKTOPBI, CKIOHSBIINE JIOACH K TO-
JUTUYECKON aKTHMBHOCTU. 3HAYUTEIHbHOE CHIKEHHE SKOHOMHUYECKHUX,
COLIMAJIBHBIX U NOJIUTHYECKUX BO3MOKHOCTEH, JOCTYIIHBIX HACEJIEHUIO,
CTaBIllee Pe3ylbTaTOM MPOTECTHBIX JBMKEHUH, MIPHUBENIO K TKEION U
pacTyliei «OTHOCHUTENILHO ienpuBanun»’ . Peskoe ocnadieHue ypoBHs
TIOSTTBHOCTH M JIOBEPHS K IPABUTEIIbCTBY, KPUTUYECKOE TIAICHUE YPOBHS
MOJICPKKU PEKUMA — JOCTOMHO OT/IEIHHOTO BHUMAHHUS OTHOCUTEIHHO
KpHU3HCa JIETUTUMHOCTH.

! MaiifaH moJiep>KiBaeT MoJOBUHA yKpauHIeB, — onpoc R&B. L.B.UA. Hzbpannoe
onsa ecex. <http://Ib.ua/news/2013/12/10/245866_maydan_podderzhivaet polovina.
html> (2014, ®eBpais, 6)

2 Gurr T. 1970. Why Men Rebel. Princeton NJ: Princeton University.
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Maria Mordovets

STATE POLICY ON THE PREVENTION
OF EXTREMISM ESCALATION AS A
FORM OF DEVIANT SOCIO-POLITICAL
ACTIVITY

The article is devoted to investigation of the experience of state policy on
the prevention of extremism escalation as a form of a deviant socio-political
activity. In the article definitions of the term «extremism» represented in the
legal and political acts of different states are considered. Public approaches
in determination of features, manifestations, forms of extremist activity are
demonstrated. Legal acts of the PACE, SCO, and also state acts of the Russian
Federation, Ukraine, Czech Republic, Great Britain, the USA are studied.

Unavailability of a dialogue between participants of the socio-polit-
ical system, absence of mediators who are able to carry on negotiations
and support interaction between opponents result in disharmony and im-
balance in the system. A party that usurps power and law (authoritarian
minority or totalitarian majority) emerges along with a party, deprived of
its rights or limited in them (marginal minority or deviant majority). So-
cio-political conflict between bearers of the identified roles reveals their
mutual fear and readiness to apply pressure. Both parties are «ready» to
extremism but eventually it is expressed by that party which feels greater
weakness.

International extremism is more and more displaying itself as a result
of a system crisis in the new global world and it was doctrinally formed
at the end of XX century. Forms of extremism (terror, terrorism, revolu-
tion) appeared to have been fixed earlier, as they are easier analyzable by
an example of national and subregional conflicts. However, extremism
as a wider notion in comparison to them is being formed only now, as
its specific developments are not always well-defined. Thus, terrorism
of Hezbollah party is sometimes interpreted as a form of conducting na-
tional liberation war by «indirect actions».

Having endured consequences of fascism in the XX century, glo-
bal community sets to search ways how to prevent such phenomena
as national terror, racism, and ethic discrimination. It seemed that ap-
proved by majority of states documents, which set principles of human
rights, equality, and identity formation of nations, according to which
Constitutions of democratic states were developed, mainly solved this
problem. However, tragic events at the turn of the centuries showed that
we would have to realize errors and to work out efficient warrants of

97



EVROPSKY POLITICKY A PRAVNI DISKURZ

equality of socials groups, nations, exclusion of extremism and intoler-
ance escalation.

Problems of terrorism and extremism are studied in works of Ukrainian
researches — V.A. Lipkan, D.I. Nikiforchuk, M.M. Rudenko, P.Ya. Kon-
dratev, and Russian researches — Yu.l. Avdeev, S.V. Borisov, Z.M. Be-
shukova, P.N. Kobets, V.V. Malyshev, G.K. Nurlybaeva, P.A. Prokhorov,
S.G. Fedorov, V.V. Ustinov, etc. T. Boyar-Sazonovich, A. Grachev, V.
Glushkov, V. Emelyanov and others devoted their works to political and
legal aspects of establishment of extremist activity counteraction sys-
tem. However, the rule-making activity in states dictates a need in new
researches of experience in prevention of extremism growth and demon-
stration. The objective of this article is analysis of modern state policy in
the sphere of prevention of extremist activity escalation.

The term of «extremism» (from Latin extremus — extreme), meaning
adherence to radical views and methods of goal achievement, has been
used since the middle of the XIX century. At first, it was applied with
respect to political antimonarchical trends. Along with the term of «radi-
calism», «extremism» was started to be used with respect to political
opponents irrespectively of a nature of their activity and views. There-
fore, Russian Explanatory Dictionary (1940) includes a definition of the
notion as «extremely radical actions»'.

For the first time at the European level, the notion of «extremismy
was defined in a document of PACE — in Resolution «Threat posed to
democracy by extremist parties and movements in Europe» (2003). In
the Resolution «the extremism is called to be such a form of politi-
cal activity that directly or indirectly rejects principles of parliamentary
democracy and is based on the ideology and practice of intolerance,
alienation, xenophobia, anti-Semitism, and ultra-nationalism»?. In the
document it is noted that extremists constitute a threat to all democratic
states because their fanaticism can serve as a pretext to apply and justify
violence. The Assembly of the Council of Europe admitted that anti-
extremism protection presents the democracy with a dilemma: to se-
cure the freedom of expression, assembly and association to all political
groups, and at the same time to protect itself against activity of extrem-
ist groups rejecting democratic principles and human rights. Therefore,

' Bonuwn, b. M., Ymiakos, [1. H. (1940) Tonxoswiii cniosaps pycckoeo sisvika, T. 4., 534.

2 006 yrpose Uil IEMOKPAaTHH CO CTOPOHBI SKCTPEMHUCTCKHX TAPTHH U JBHKCHHUIT
B Epone ITACE Pesomomus (2003). Oguyuansneiti caum Iapramenmckou
Accambneu Cosema Esponsi. [Jokymenmul na pycckom ssvike. <http://www.coe.
int/t/r/parliamentary _assembly/%5Brussian_documents%5D/%5B2003%5D/%5BS
ept_2003%5D/Res%201344%20Rus.asp> (2014, siaBapb, 24).
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reminding of Recommendation 1438 (2000) «Threat posed to democ-
racy by extremist parties and movements in Europe» and Resolution
1308 «Restrictions on political parties in the Council of Europe member
states», PACE expressed its position that states have to neutralize effect
of extremism by political and administrative measures. It is important to
stress that in the Resolution (2003) PACE admitted that due to a specific
nature of historical development of countries and different criteria of
tolerance applied in the countries, different penalties for similar offens-
es are set, but restrictive measures to eliminate extremism roots must be
used. It was an achievement that PACE called on Governments of the
European states for the purposes of anti-extremism protection to pro-
vide an opportunity to restrict the freedom of expression, assembly and
association in their legislation; and to introduce: 1) effective sanctions
subject to availability of facts proving inflicting damage by extremist
political parties and their members; 2) punishments that are adequate
and performing a deterrent role for appeals for violence, race discrimi-
nation and intolerance; 3) measures aimed at suspension or termination
of government financing of organizations conniving extremism; 4) in
emergency cases (subject to availability of a threat to a constitutional
order) — measures aimed at dissolution of extremist parties and move-
ments; 5) to control, if necessary — to prevent renewal of activity of
the dissolved parties and movements under another label or in another
organizational form; 6) to encourage parties to reject associating with
extremist parties, if necessary — to enhance transparency in funding of
political parties; 7) to develop school curricula in a spirit of democ-
racy, to work out immunity against extremism ideology; 8) to develop
campaigns to explain pernicious influence of extremism on democracy;
9) to encourage civil society; 10) to introduce administrative measures
and to initiate international cooperation preventing spread of extremism
by means of information technologies; 11) to support activity of the Eu-
ropean Commission against Racism and Intolerance which is entrusted
to struggle against intolerance all over Europe.

A bit earlier within the scope of Shanghai Cooperation Organization’s
activity, «The Shanghai Convention on struggle against terrorism, sepa-
ratism, and extremism» (2001) was approved. It defined the notion of
«extremismy in the following way (cl. 3 p. 1 art. 1): «it is an action aimed
at forced seizure and retention of power, and forced alteration of a state
constitutional order, as well as violent encroachment on public security,
including organization of ... illegal armed units and participation in their
activity, and which is criminally proceeded according to the national leg-
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islation of the Parties»'. This Convention was signed and ratified by:
China, Russia, Kazakhstan, Kyrgyzstan, Tajikistan, and Uzbekistan.

One of the first regulations that set the notion of «extremismy» and
established methods of its counteraction is Law «On Counteraction to
Extremist Activity» approved in 2002 in Russia. In 2006 a list of ac-
tions considered as extremism was extended. Now they include: activity
of public organizations, mass media or individuals including arrange-
ment of actions oriented to forced change of constitutional order bases;
violation of integrity of RF security; seizure or appropriation of power
authorities; establishment of illegal armed units; carrying out of ter-
rorism activity or its public justification; incitement of race, national,
religious or social hatred; abasement of national dignity; mass rioting,
violence, and acts of vandalism; propaganda of exceptionality, superi-
ority or inferiority of citizens; prevention of public authority activity
associated with force or threat of its application; slander with respect
to a person taking a public post; application of force or a threat of its
application with respect to a public representative or his/her relatives;
infringement on life of a public or community leader; actions aimed at
infringement of human and citizen rights and freedoms; personal injury
or infliction of damage to property based on their commitments, race
or other grounds; propaganda or public demonstration of Nazi symbols
and attributes; public appeals or distribution of materials inciting to ex-
tremist activity; financing of extremist activity and other facilitation of
its arrangement and performance.

In 2011 Home Secretary of Great Britain T. May declared intentions of
the government to enhance monitoring of funds that are spent for strug-
gle against extremism. T. May stated that annually Britain spends tens of
millions of pounds on extremism prevention, but a result is absent, or it
is detected that money was used for financing of extremist organizations.
This situation became possible because the government allocated money
to Islam organizations for programs aimed at propaganda of extremism
rejection, however due to insufficient review of these organizations, the
effect is reverse. Great Britain and the USA make financial contribu-
tions. At that time a new report on prevention of extremism spread was
presented?.

! [Tanxaiickast KOHBEHIHs O 00PBOE C TEPPOPU3MOM, CEMAPATH3MOM U IKCTPEMU3IMOM
(ot 15 wmrons 2001 roma). Meduiinbiti npoexm 3aKOHOOAMENLCMBA 6CeX CMPAH
Leumpanvrou Asuu. <http://medialaw.asia/document/-2056> (2014, ssHBapb, 24).

2 Updated anti-extremism strategy published. Official new site of BBC-news <http://
www.bbc.co.uk/news/uk-13679360> (24.01.2014).
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In 2001, British government started to toughen measures related to
struggle against extremism by approving relevant law. The following
was toughen: security measures in air transport, tightened legislation
related to chemical, biological, and nuclear weapons to ensure safety
of civil nuclear facilities and those facilities that could be chosen by
terrorists as their targets. Additional measures were introduced to a list
of financing channels of extremists (a right to arrest with no fixed term
without legitimate criminal investigations and court decisions, and fur-
ther deportation of foreign citizens).

In 2005, in Great Britain the Law «Prevention of terrorismy» includ-
ing issues of extremist activity was approved. The Law revoked such
preventive measure for suspects of extremism as imprisonments without
filing accusation. Previously it was recognized as contradictory to hu-
man rights. Instead of this, the law introduced travel restrictions or house
arrest. Moreover, restrictions in use of telephone, the Internet, trips over
the country and meetings with people can be applied to suspects.

The UK Terrorism Act, 2006 introduced new types of crimes con-
nected with extremism: 1) Support of terrorism and extremism (publica-
tion of statements that could be regarded as direct or indirect support).
2) Indirect support of terrorism (statements glorifying commitment and
arrangement (in the past, future or at any time) of such acts or crimes.
Maximum sanction is 7 years of imprisonment. 3) Distribution of ex-
tremist publications. Maximum sanction is 7 years of imprisonment.
4) Preparation to an extremist act; 5) Training of others. Maximum sanc-
tion is 10 years of imprisonment. 6) Servicing of a place used for extrem-
ism training; 7) production of materials or possession of any radioactive
devices (i.e. «dirty» bomb). The sanction is life imprisonment; 8) Ex-
tremist threats, etc.!

In 2007, anew act came into force. It expanded opportunities of public
authorities to control residents of the country. 795 organizations obtained
access to confidential information about telephone conversation of Brit-
ish people. The act obliged phone companies to record information and
to transfer it to authorities on demand. After acts of terrorism in 2007 in
London, Preventing Violent Extremism Program based on 4 Ps — pre-
vention, prosecution, patronage, and preparation — was approved. Home
Office presented a list of measures aimed at struggle against extrem-
ism, including entrance prohibition to foreigners suspected of extrem-

! BpuraHckas cucrema OOpBOBI € IKCTPEMH3MOM. Drekmpoumblii pecypc Hcecneoo-
samenvckoeo yenmpa «Cneycayocovl noo xoumponemy» <http://www.agentura.ru/
dossier/uk/counterterror/> (2014, ssuBapb, 24).
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ism and its propaganda'. For three years (2006 — 2009) 230 people, 80
of which were declared religious extremists, did not obtain the entrance
visa to Great Britain?. For the purposes of struggle against youth ex-
tremism in 2006 the Government of Great Britain issued a Directive on
struggle against extremism spread in universities and colleges, and in
2010 measures aimed at extremism counteraction in the Internet were
taken. Analyzing activity of Great Britain in the sphere of counteraction
of extremism escalation as a deviant behavior form of youth, G. Nurly-
baeva noted that extremism prevention in this country is carried out pre-
emptively and pointwise. For these purposes, local police departments
track persons carrying out agitation in communities. Thus, county police
site regularly post information on how members of local community can
help police in liquidation of extremism threats, what should be called an
arrangement of extremist activity”.

In 2011 T. May listed new trends in struggle against extremism
in Great Britain: work in prisons and universities related to restriction of
access to websites including potentially extremist content; work in urban
ghetto, where there are conditions for spread of extremist views (25 dis-
tricts in several cities are included); increase of control over information
on the Internet. It means that in Great Britain struggle against extremism
is conducted both at the national and social level according to a network
principle, ensuring success.

In contrast to the practice of the EU, Great Britain and Russia, in the
USA statement of extremist views is protected by the first amendment to
the Constitution, and only certain actions are considered to be crimes in
cases when they are subject to relevant definitions set in legislation. In
some states of the USA such crimes are often classified as «hate crimes»
against persons of another race or nationality, religion, etc.*

P.N. Kobets, Doctor of Law, presents analysis of experience in pre-
vention of extremism escalation in such countries as France, Italy, Spain,

! Hypasibaesa, I. K. (2011) MononexHblii 3KCTPEMH3M H OCOOCHHOCTH IMPOTHBO-

JICWCTBUS CO CTOPOHBI TIONHUIEHCKHX cIyx0 BemmkoOpuranmn. Poccuiickuil
credosameinn, 10, 33-36.

Mauemmes, B. B. (2013) EBpomneiickuii OIBIT TPOTHBOCHCTBUS SKCTpeMu3My. IIpa-
608as unuyuamusda, 8, 14.

Hypneibaesa, I. K. (2011) MomnoaexHbIil 3KCTpeMH3M M OCOOEHHOCTH MPOTHU-
BOJICHCTBUSL CO CTOPOHBI MOJHIEHCKUX ciyx0 BemukoOpuranuu. Poccuiickuii
cneoosamenn, 10, 33-36.

Bopucos, C. B., Bacuenosa, C. A. (2013) DxcTpeMusM: TCHICHIINN, XapaKTSPUCTHKU
U BOTIPOCHI TIPOTHBOJECHCTBHS OpraHaMH HCIIOTHUTEIBHON BracTu. [Ipasosasn unu-
yuamusa, 6, 10-17.
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etc., in sufficient details.! Thus, in the Criminal Code of France a list
of people, to who preventive methods could be applied, is significantly
extended. Along with individuals, legal entities were also declared as
subjects of criminal responsibility. Amendments to the Law «On Identity
Check» related to regulation of a checking procedure of persons entering
territory of France, who can constitute a threat to order and security of
the country, are introduced. The Law simplifies the checking procedure
with respect to suspected persons. Deportation of undesirable persons is
provided by the Law «On conditions of entrance and staying of foreign-
ers in France». Regulations of France set recompensive norms (induc-
ing people participating in offences to cooperation with law enforcement
agencies). The Law of France «On struggle against terrorism and state
security violations» provides cases of relief from punishment of an of-
fender or an abettor of a terrorism crime (art. 6), if they, after having
notified on an imminent crime, made all reasonable efforts to prevent the
crime and helped to identify other participants of the crime.

As to Italy and Spain, for the purposes of struggle against extrem-
ist activity use of special methods of fact-finding that differ from usual
ones regulated by criminal procedure and administrative law is provided.
The Criminal Code of Spain (1995), Law «On struggle against armed
gangs and terrorist elements» contain norms of a preventive nature and
recompensative norms (as in France). For example, Article 579 of the
CC of Spain prescribes a reduction of a punishment term for those who
will voluntarily go before authorities and facilitate prevention of crime
commitment. The Czech Republic demonstrates a significant experi-
ence in counteraction of extremism escalation, though in legislation of
the country there is no special law on struggle against extremism as well
as there is no definition, that is often used in criminal code, of the notion
of «extremism»?. In this country, the notion of extremism was defined in
a report of the Ministry of Internal Affairs of the CR in 2002 as «ideo-
logic positions which significantly deviate from rules of law, show ele-
ments of intolerance and infringe on constitutional principles». Z.M. Be-
shukova notes that a notion of «a crime with extremist context» is used
in the report, that means types of crimes reasoned by extremist positions.

' KoGemn, IT. H. (2009) 3akoHonarenbHble OCHOBBI MPEAYNPEXKACHUS TEPPOPH3Ma B

€BPOMNEHCKUX CTpaHaxX M HEOOXOTUMOCTh COBEPIICHCTBOBAHUS POCCHUICKOTO 3aKo-
HOZATEIbCTBA C YYETOM MEXAYHApOIHOIo ombita. Mejicdynapoonoe nyonuunoe u
yacmuoe npaso, 1, 37-40.

Bemykosa, 3.M., [IpoxopoBI1.A (2011). 3akoHOHaTEIFHBIC M IPABOTIPIMEHUTEIILHBIC
ACTIeKTHI TPOTUBOACUCTBHUS dKCTPEMU3MY: aHanm3 ombita Yemickoit PecrryOmukn.
Poccutickuii ciedosamenw, 8, 10-17.
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As an alternative, a notion of «crime reasoned by race, national, or other
social hatey is used.

In Ukrainian legislation a legal definition of «extremism» has been
absent until January 16, 2014, when in the Criminal Code Article 110-1
«Extremist activity» was introduced. A Note to the article states: «ex-
tremist materials mean materials intended for disclosure: calling, sub-
stantiating, justifying a need to carry out activity aimed at arrangement,
incitement, commitment of actions for the purposes of forced change
or overthrow of the constitutional order, infringement of territorial in-
tegrity, inviolability, state sovereignity, seizure and retention of power,
carrying out of mass disorders...»".

Thus, the growth of government activity in the sphere of regulatory
fixation of measures aimed at struggle against extremist threats to peace
and state security and the state system as a whole, and each person in par-
ticular, as well as toughening of steps taken for prevention of social ac-
tivity escalation tending to transformation into extremist activity should
be acknowledged. We should note that most of states considered by us
still does not have a well-defined interpretation of the notion of «extrem-
ismy», and in their legislation they set punishments for such activity in
different ways. However, the process supported at the level of SCO and
Council of Europe offers hopes for confident steps of the state aimed at
prevention of violence escalation in the world.
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Alexander Bilousov

ESTABLISHMENT OF UKRAINIAN
STATE POLICY ON PROMOTION OF
THE CIVIL SOCIETY DEVELOPMENT
IN THE CONTEXT OF EUROPEAN
GOVERNANCE CONCEPT

The process of the Ukrainian public policy’s institutionalization of assistance
development of civil society, normative-legal providing of his functioning is
examined. It is justified, that conceptualisation of this process took place
on the basis of accumulation and comprehension of positive experience of
collaboration of public authorities with the institutes of civil society, and
also as a result of creative comprehension and application world, mainly,
European, experience.

Normative legal support of civil society functioning has been and
remains one of the urgent problems in both political theory and practice.
Institutionalization of state policy on the promotion of civil society
development has become an important component of this process. Its
conceptualization has become feasible due to the accumulation and
understanding of positive experience of public authorities’ cooperation
with civil society institutions, as well as to the result of creative thinking
and application of the worldwide, mainly European, experience.

The process of establishment and development of state policy on
promotion of the civil society development, formation of respective
fundamental principles, and most importantly —acknowledgment of them
by the actors of the process of interaction is the result of accumulation
of certain experience of the Ukrainian statehood restructuring and its
interpretation in the scientific and analytical environment.

In this course, cooperation of the Ukrainian civil society institutions
with the relevant civil society of the European Union, both at bilateral
national and Europe-wide levels, is noteworthy.

The urgency and main directions of such cooperation were rightly
pointed out, in particular, by Ukrainian public experts in the analytical
report «Civil Society in the Association Agreement between Ukraine
and the EU». The authors focused on certain specifics of such kind of
cooperation: «Civil Society in the EU, in contrast to the Ukrainian civil
society, has a more longstanding tradition, but at the same time it is
extremely non-uniform and branched. Civil society of the EU includes
civil society of the EU Member States, as well as supra-national civil
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society, which functions in the form of pan-European platforms and
networks. As a rule, the latter is located in Brussels to influence decisions
and activity of the EU institutions. As to the civil society of the EU
Member States, it significantly affects national governments’ decision-
making, which in turn forms the EU policy. Accordingly, development
of the Ukrainian civil society’s relations with the civil society of the
EU Member States is an important moment in the process of their
interactiony.'

The respective European concept of governance and attempts
to implement its basic principles in Ukraine, not only in this area of
public policy, but also in public administration system as a whole, have
significant influence on the formation of the Ukrainian state policy on
promotion of the civil society development.

The attractiveness of this concept and its fundamental principles for
solving main tasks of the institutional reform, which long ago ripened in
the Ukrainian administrative system, has been duly appraised by national
experts. For example, a well-known expert on European governance I.A.
Gritsiak remarks that the institutional system of the European Union is a
certain reflection of nature, objectives and tasks, development trends, an
organizational and administrative embodiment of European integration.?

The modern European concept of governance is based on the
principles, which were most clearly and fully outlined in the White
Paper on European Governance (original title: «European Governance:
White Paper»), promulgated by the European Commission in July 2001.
This edition contains a number of recommendations and proposals for
strengthening democracy in Europe and increasing the EU institutions’
legitimacy through the further public involvement and development of
civil initiatives.?

Certainly, the innovative character of the White Paper on European
Governance for reforming the European governance practices was
largely (if not decisively) caused by the influence of philosophical
principles of information society paradigm, development of its material
and technical infrastructure and establishment of appropriate forms of

' Cononenko, 1., Xoposbcobkuii, P., [llanoBanosa, H., Jlauu6a, M. (2012). I pomadsnu-

cbKe cycninbemeo 8 Y200i npo acoyiayito miowe Yrpainoro ma €C. Kuis: I'pomanceka
pana npu Ykpaincekiit yactini KoMiTeTy 3 mMTaHb CiBpOOITHUIITBA MK YKpaTHOO
ta €C, 18.

I'pusik, 1. A. (2006) Esponeticoke ynpasuints. meopemurko-memoooio2iuti 3acaou.
Knis: K. I. C., 150-152.

Esponeticoke 8psadysanna: bina kuuea. (25 mumas 2001 poxy) Kowmicis €Bporreii-
cekux CriBroBapucts bproccens, COM(2001) 428, ocrarouna pemakmis. http://upi.
org.ua/load/4-1-0-113.
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civil participation in the world as a whole and in particular in the EU
countries. Its proposed model of the «spiral of success», which is based on
the feedback and involvement of interested parties throughout the whole
process and at all levels, has replaced the traditional linear model of the
power vertical (top-bottom). In its turn, principles, proposed in the White
Paper on European Governance, and directions of reforming governance
practices have stimulated the further development of information society
in the EU countries, the demand for the newly formed practices of civil
participation and have defined a new higher level of cooperation of
authorities with civil society institutions.

Owing to the systematic approach to solving urgent administrative
problems, implemented in the White Paper on European Governance,
its authors could formulate appropriate proposals and recommendations.

There are five principles of good governance in the text of the
document: openness, participation, accountability, innovation, and
teamwork. Moreover, every principle is equally important in the overall
system of democratic governance and can be applied at all levels of
power.

One of the main directions of «effective public involvement» in the
White Paper on European Governance is, in particular, «participation
of civil society», because exactly civil society plays an important role
in providing the opportunity for citizens to express their concerns and
actively participate in the discussion of decisions, and thus it plays
an important role in determination and elaboration of the political
development vector of the country. They often act as an «early warning
system» in the system of political debates.!

The role of trade unions and employers’ unions in the further
development of social partnership and achievement of consensus in
the result of social dialogue is also clearly spelled out. Such standards
should reduce the risk that officials, responsible for execution and
implementation of one or another decision, will consider opinion of only
a specific group, which has a privileged position by virtue of belonging
to a particular industry or as a result of its «privileged» citizenship. These
standards are offered to improve representativeness of organization of
civil society and structuring their debates with the EU institutions.

Surely, these EU proposals, promulgated by the White Paper on
European Governance, are extremely relevant today for Ukraine in

' Egponeticoke epsdysanns: bina knuea. (25 munust 2001 poky) Komicis €Bporneii-
cekux CriBroBapucts bproccens, COM(2001) 428, octarouna penakuis. <http://upi.
org.ua/load/4-1-0-113>,
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the context of establishing information society in general, and closer
constructive cooperation with authorities of social networks, in particular.

Thus, the European standards in this area have doubtlessly influenced
to a certain extent the institutionalization of public policy on the civil
society development in Ukraine. One of the serious consequences of
such policy’s realization is, in particular, a noticeable improvement in
normative legal support for the functioning of the latter.

One of the first attempts to institutionalize this relatively new
phenomenon for the national practice of state governance was the adoption
in 2007 of «The Concept on Promotion by the Executive Authorities of
the Civil Society Development» (hereinafter — the Concept)'. The very
fact of its adoption evidenced that, first, commanding elite is conscious
of the need for civilized normalization of relations between public
authorities and civil society institutions, and secondly, it is interested
in the development of the latter by means of a set of directed measures
implemented by the state.

This interest has been clearly represented in the document itself. So,
it was declared that the purpose of the Concept is to create favourable
conditions for the further development of civil society and strengthening
of democracy in Ukraine. For the first time at this level (program
document of public policy) fundamental principles of relations between
executive authorities and civil society institutions were recorded.

Recognizing the progressive for its time sense of the Concept for
strengthening the systemic nature of cooperation of executive authorities
and civil society institutions, one should admit to some extent its limited
nature and certain lack of systematization. In addition, in the result of
public monitoring, it was found that annual plans of measures for its
implementation were performed on average no more than 30%.

All this has indicated that there is an objective long-felt need to
develop and adopt appropriate documents of strategic level, but its
practical implementation has become possible only with the adoption of
a number of subsequent documents.

Thus, the necessary legal basis for practical implementation and
legitimation of state policy on promotion of the civil society development
was on the whole adopted in July 2010 in the Law of Ukraine «On the
Principles of Domestic and Foreign Policy». For the first time in Ukraine,
strategic priorities of this policy were assigned at the legislative level (in

' Posnopsidocenns npo cxeanennsi Konyenyii' cnpusinis opeanamu 6UKOHA84OL 61a0u
po3eumky epomaoancwvkozo cycnitbemsea 2007 (Kabdiner MinictpiB Ykpaian). Ogi-
yiunui gicnux Yrpainu, 89, 89.
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particular, Art. 5 «Principles of Domestic Politics in the Field of Civil
Society Formation»)'.

The next logical step in institutionalization of public policy on
promotion of the civil society development was signing of the Presidential
Decree No 32/2012, 25 January 2012, «Questions of Promotion of the
Civil Society Development in Ukraine». The Coordinating Council on
questions of the civil society development was created, and regulations
concerning its status were approved for its implementation. According to
this Decree, the Coordinating Council on questions of the civil society
development was requested to prepare within one month a preliminary
strategy of state policy on promotion of the civil society development
and a plan of priority measures for its implementation®>. Developed
preliminary strategy of public policy on promotion of the civil society
development and plan of priority measures for its implementation
attracted broad public discussion and were adopted by the Presidential
Decree No 212/2012, 24 March 20123,

Apparently, it is not an exaggeration to note that in the branch of
cooperation between state and civil society documents of such level
and systematicity, as the Strategy on public policy on promotion of the
civil society development, are not yet known in the modern history of
Ukraine. Functional definition of civil society with a clearly marked
practical orientation is already established in its initial assumptions. In
particular, the Strategy is based on the understanding of civil society
and its institutions as such a condition of society, in which fundamental
rights and freedoms of person and citizen are freely enforced through
various forms of public social activity and self-organization.

Activity of civil society is characterized by insufficient level of its
institutional, financial and human resources opportunities. As a result,
the level of publicly significant voluntary activism of the citizens in
Ukraine and in the entire post-Soviet space is low.

Classification of the strategic priorities of state policy on promotion
of the civil society development in Ukraine is the following:

' 3axomn npo 3acaou enympiunvoi i 306niwnbol nonimuxu 2010 (Bepxoena Pana Ykpai-

HH). Ogiyitinui éedo-nopman Bepxoenoi aou Vkpainu. <http://www.president.gov.ua/
documents/12069.htmI>.

Viaz «llumanns cnpusinus po3eumky epomMaosiHcbko2o cycninbemea 8 Yrpainin 2012
(ITpesunent Ykpaiuun). O¢iyitunuu eedo-nopman Bepxosnoi aou Ykpainu. <http://
www.president.gov.ua/documents/14412 html>.

Vkas «IIpo Cmpamezito 0eparcanoi nonimuk CRpUsSHHA PO36UMKY 2POMAOSHCHKOZO
cycninbcmea 6 Ykpaini ma nepuiouepeogi 3axoou wooo ii peanizayiiy 2012 (Ilpe-
3uneHT Ykpainun). Ogiyitinuii éedb-nopman Bepxosnoi aou Vkpainu. <http://zakon3.
rada.gov.ua/laws/show/212/2012>.
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* promotion of establishment of maximum openness, transparency
and accountability, society executive authorities, local self-
government;

» growth of social capital to enhance mutual trust and cooperation
in the society;

» creating favourable conditions for formation and functioning of
civil society institutions;

« ensuring the participation of civil society in formulation and
implementation of state, regional policy, in particular, by creating
conditions for broad and effective representation of citizens’
interests in organs of the executive authorities and local self-
government, regular advising (dialogue) with public on critical
issues of society and state activity;

» public control over activities of organs of the executive authorities,
local self-government, empowerment of civil society institutions
in administrative decisions and their implementation;

* promoting charitable, volunteer activities and other forms of
social activity and civil culture.

There are appropriate mechanisms and concrete actions provided for
implementation of the Strategy. It is noteworthy that the mechanisms
of processes of activity planning and monitoring of relevant plans’
implementation, which are laid down in the Strategy, stipulate close
cooperation of the responsible officials of state authorities with the
members of the public, at all stages and on equal bases. Thus, basic
communicative function between them lies on the Coordinating Council
on the civil society development.

Exactly the Council, as a state and public body, where government
efforts and those of «third sector» are combined, monitors and evaluates
annual plans of implementation, analysing effectiveness of the Strategy
implementation, preparation of proposals for updating its provisions and
correction of annual plans.

Great attention is paid to such important area of work for the Strategy
implementation as increasing level of civil and legal culture. Strategy
development and approval, in particular, should help to promote
development of social responsibility of business in Ukraine, ensuring
interaction with civil society on major issues of public life.

Necessity to improve regulatory framework of civil society in
the direction of its movement towards European standards was also
determined by foreign policy obligations of Ukraine undertaken in the
direction of implementation of the European integration course. Thus,
the Agreement on Partnership and Cooperation, concluded between
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Ukraine and the EU in 1994, included an obligation of Ukraine to
adapt its laws to the EU legislation in sixteen priority sectors. However,
despite number of state and legal acts adopted in the following years,
this task has been actually put into practice only in 2012-2013, thanks to
implementation of the Strategy of state policy on promotion of the civil
society development.

As to the new basic law of Ukraine «On Public Associations» from
June 22, 2012 No 5026-VI, adopted in the framework of the named
Strategy implementation, it has finally implemented European standards
on basic legal principles of non-governmental organizations.

Improving regulatory support of activity of civil society organization
in Ukraine was noted by experts of a number of influential international
organizations. In particular, according to the report of «CIVICUS» for
2013 Ukraine has been ranked at the 46" place in the index of enabling
environment for the civil society development. First five positions, which
are the best, in this ranking have been given to New Zealand, Canada,
Australia, Denmark and Norway, and the last, the worst were allocated
to, respectively, Gambia, Burundi, Iran, Uzbekistan and the Democratic
Republic of Congo'.

Thus, the process of improving the regulatory provisions of civil
society functioning has been recently active in Ukraine. Influential
determinant of this process is institutionalization of public policy on
promotion of the civil society development, in particular, the approval of
strategy and plans for its implementation.
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dsincvKe cycninbemeo ¢ Y2o0i npo acoyiayiio mixe Yipainoio ma €C. Kuis: ['po-

' CIVICUS® 2013  Enabling  Environment Index.  <http://civicus.org/
downloads/2013EEI1%20REPORT.pdf>.
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MaJIChbKa pajia nmpu YKpaiHChKill yacTuHi KoMiTeTy 3 MUTaHb CiBpPOOITHUIITBA MiXkK
VYkpainoro Ta €C.

Vkas «Ilumannsa cnpusnns po36umKy 2poOMAaoAHCbKO20 CYCRiibemea 8 YKpaiHiy
2012 (Ilpesupent VYxpainm). Oghiyitinuii 6e6-nopman Bepxosnoi aou Ykpainu.
<http://www.president.gov.ua/documents/14412 html>.

Va3 «llpo Cmpamezito 0epaicasHoi noaimuKy CRpusHHsA PO3GUMK)Y 2POMAOIHCH-
K020 cycninbecmea 6 YKpaini ma nepuiouepeosi 3axoou ujooo ii peanizayiiy 2012
(ITpesunenr Ykpaiun). Ogiyiinuil eeb-nopman Bepxosnoi aou Yxpainu. <http://
zakon3.rada.gov.ua/laws/show/212/2012>.

CIVICUS’ 2013  Enabling Environment Index. <http://civicus.org/
downloads/2013EEI%20REPORT.pdf>.
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lOnua buneukan

OCHOBHBIE 9TAIIbI 1 HATIPABJIEHUSI
HAYYHbBIX UCCJIEJOBAHUU
HOMUTUYECKUX KOH®JIUKTOB

This article analyzes the various approaches to understanding the political
conflict. Various political interpretations that characterize the phenomenon
of political conflict are discussed. Social value of various theories of political
conflict is determined. Theoretical aspects of historical development of this
concept, due to the aggravation of various conflicts are discussed. It is defined
that public events in the state processes leading to confrontations, become
the basis for effective management at different stages of the conflict.

KoH(pnuKT — siBIeHHnEe HE HOBOE AJIS 4EJIOBEYECKOIro cOOO0IecTBa U
MOJIyYHJI CBOE€ Pa3BUTHE C APeBHUX BpeMeH. OHako ¢ GOpMHUPOBAHUEM
rOCyAapCTBEHHBIX OTHOLIEHUI U CTPYKTypHU3alKell OpraHoB rocynap-
CTBEHHOW BJIACTH MOJUTHYECKHE KOH(MIMKTHI CTaIH MPEIMETOM Hayd-
HOTO aHAJIN3a U HE TEPSIIOT aKTyaJIbHOCTH U HA COBPEMEHHOM JTalle.

Benp nMeHHO nonuTHueckre KOH(IUKTBHI HECYT B ce0e PUCKU U yIpo-
3bl CTAOMJIBHOCTH OOIIECTBA U TOCYAapCTBa U, BMECTE C TEM, SIBIISIFOT-
Csl HEOTHEMJIEMBIM aTpuOyTOM Tporecca pa3Butus. OTcrona — noTpeo-
HOCTb IIPOTHO3UPOBAHUS U MOJEIMPOBAHUS MEXAaHHU3MOB pa3pelIeHUs
COLMAJIbHO-TIOTUTUYECKUX KOH(IIUKTOB, YIIPaBIeHHUsI KOH(MIUKTHOM CH-
Tyalueu.

VY4yeHue 0 COUMaNbHO-TIOTUTUYECKOH chepe KOHPIUKTa UMEET CBOU
ocobenHoctu. Ilotomy 1 cozganust 3pGEKTUBHON MOAETH CHCTEMBI
MEXaHNU3MOB MPEOJOIEHUS U MPENYIPERKACHNUS U PAZPELIECHUS TOIUTH-
YeCKUX KOH(IIMKTOB IMPEICTABISACTCS BaXXHBIM MCCJIEJOBAaTh HAay4HbIE
pa3pabOTKU ITOTO SBJIEHUS, YTO U ONpeNeNseT aKTyaJbHOCTh JaHHOM
CTaThbHU.

Ienb naHHOrO HCCIEIOBaHUS — AHAIM3 TPYAOB YUEHBIX Pa3HBIX
UCTOPUYECKHX BPEMEH U 3I10X, MEPEOCMBICICHNE LIEHHOCTH Y4YE€HUH O
MOJUTUYECKUX KOH(IMKTaX M XapaKTEepPUCTHKA POJU MOIUTUYECKOTO
KOH(JIMKTa B )KU3HU OOIECTBA, a TAK)XKE ONpeesIeHNe JabHEHIINX Ha-
IIPaBJICHUN HAyYHOI'O aHaJIM3a IPOOIEMBI.

[lepBbie HayuHble HccienoBaHMs KOHMIUKTOB nosiBuiuch B VII — VI
cT. 10 H.3. Kuraiickue ¢unocodsl cunTany, 4T0 UCTOUYHUK Pa3BUTHUS
BCETO CYIIECTBYIOLIETO — 3TO MIPOTUBOPEUHNE MEXKTY MOJIOKHUTEIbHBIMU
(stH) ¥ OTpULATENBHBIMU (MHB) CTOPOHAMM, KOTOPBIE MPUHAAJIEKAT Ma-
Tepuu. J[peBHUE I'peKH OCTABWIN HaM YYEHHE O IPOTHUBOIIOJIOKHOCTSIX
U UX pOJIb B BOBHUKHOBEHUHU Bemiel. ['epaknut (konen VI — nHayano V
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CT. /IO H. 3.), IBITAACh OOBSCHUTH IPUUUHBI JIBIKEHHUS, YTBEPIKIA, YTO
JIBUKEHHE HAZ0 MPEJCTaBIATh KaK MPOLECC, KOTOPBIA MPOUCXOIUT B
pe3ynbrare 00pbhObl MPOTUBOMONOKHOCTEH. ColManbHbIi KOHMIUKT B
BUJIE BOWHBI paccMaTpuBajcs [ epakiiuToM OTLIOM BCEro CyIIEro, TOraa
kak [TmaToH paciieHnBa 3To Kak 370"

HaxoruieHHbIe 3HAHHS O TIOJIUTUYECKOM KOH(IIMKTE TPOJOKACTCS B
ATMOXYy AHTUYHOCTH, CPETHEBEKOBbsS U 210Xy Bospokaenus. [lombiTku
€r0 OCMBICIICHHUS IPEATNPUHUMAIOTCS] H3BECTHBIMH MBICITUTEIISIMH TOTO
BpeMeHH, a uMeHHO [lnaronom, Apucrorenem, biakeHHBIM ABTyCTH-
HoMm, H. Makuasennu.

B nanpHelieM HaydyHOM 00OpOTE MJAEU 3TUX MBICIMTENIECH HalUIN
cBO€ pa3BuTHE B yueHusx [000ca (B pabore «JleBuadan, nim marepus,
dbopma u BIacTh rocyapcTBa IEpKOBHOTO U TpaxaaHCKoroy), JIokka (B
Tpyae «JIBa Tpakrara o npaBineHumn»), 1. MonTeckne (B padore «O cytn
3akoHOBY), A.TokBuns (B kaure «O gemokparuu B Amepuke»), O. Kon-
ta (B «Jlyxe mo3uTuBHO# pumocodum») u APyrux>.

Tak, T. [060c 3HaYUTENEHOE MECTO B 00pa30BaHUU TOCYIAPCTBA OT-
BOJIMJ KOH(QIIUKTHOMY (DaKTOpy, a €CTECTBEHHOE COCTOsIHHE O0IlecTBa
MIPEICTABIISIT KaK «BOWHY BcexX MpoTuB Beexy». [Ipu atom ['006¢ yka3bi-
BaJl HA TPU OCHOBHBIC MPUYHMHBI KOH(MIMKTA: CONEPHUUECTBO, HEJIOBE-
pue, JKaxkIa CJIaBbl’. A MOTOMY, OCMBICIICHUE SIBICHUS TOJUTHYESCKOTO
KOH()JIMKTA y TaHHOTO MBICIHUTENS PACCMaTPUBACTCS KaK KeJaHUEe Bia-
CTBOBAaTh C ITOMOILIO HACUJIbCTBEHHBIX METOJIOB, IPUMEHEHUEM CHIIO-
BBIX CIIOCOOOB JTIOCTHKEHUS TOCTABICHHOM LIEIH.

[Muuepon (I cT. 10 H.3.), 0OCO3HABasi HEM30SKHOCTH KOHPPOHTAIUH B
00II1eCTBEHHOM KU3HHU, MBITANICS IOKa3aTh CYIIECTBOBAHUE «CIIPABEIIH-
BOTO» M «HECHPABEIMBOr0» Hacuius. MakuaBellil CUuTain KOHQIUKT
YHHMBEPCAJILHBIM M HEMPEPBIBHBIM COCTOSHUEM o0miecTBa. OnHUM U3
MEPBBIX HAy4YHBIA aHAIW3 MPUUYMH BHYTPUIOIUTHUECKHX KOH(MIMKTOB
NpeANPUHSIT aHHACKui Gpunocod Ppancuc bakon*.

I Kpusonamuyk, B. O. [oniTHaauii KOHQIIKT K 00'€KT MOMITHYHUX 1 MPABOBHX JI0-

ciikensb. Caum nayionanvroi Oibniomexu im. B. 1. Bepraocokoeo. <http://archive.
nbuv.gov.ua/portal/soc_gum/VLduvs/2009 4/09 4 1 3.pdf>.

Kpusomamuyk, B. O. [Momitnaanii KOHQIIKT K 00'€KT MOMITUIHHUX i TIPABOBHUX [0-
ciimxens. Catim HayionanwHoi 6ioniomeku im. B. 1. Bepnadcwrozo. < http://archive.
nbuv.gov.ua/portal/soc_gum/VLduvs/2009 4/09 4 1 3.pdf>.

Kpuponamuyxk, B. O. [Tonitnunuii KOHQIIIKT K 00'€KT MOJITHYHHX 1 TPABOBUX JI0-
ciikensb. Catim nHayionanwHoi 6ibniomexu im. B. 1. Bepnadcerozo. < http://archive.
nbuv.gov.ua/portal/soc_gum/VLduvs/2009 4/09 4 1 3.pdf>.

Kpusomamuyk, B. O. [Momitnaanii KOHQIIKT K 00'€KT MOMITUIHHUX i TIPABOBHUX J[0-
ciimxens. Caum nayionanvroi bibniomexu im. B. 1. Beprnadcokoeo. <http://archive.

nbuv.gov.ua/portal/soc_gum/VLduvs/2009 4/09 4 1 3.pdf.>.
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BrocnenctBun KOH(PIUKT Kak COIMAIIBHOE SIBICHHUE HCCIIEI0BAI
Anam Cmur (1723 — 1790)". Tlo ero MHEHHIO, B OCHOBE KOH(JIMKTA Jie-
KUT JIeIeHne OOIIecTBa Ha KJacchl M SKOHOMHUYECKOE CONEPHUYECTBO,
KOTOpbIE pacCMaTPHUBAIOTCS KaK Ba)kHasl JBMKYILIAs Cujla Pa3BUTHUS 00-
IIECTBA U TEM CAMBIM BBITIOIHSIOT TOJIE3HBIC (PYHKITUU. DTY K€ MBICIIb B
1821 romy 3ametmi ['erenb B pabote «Ouepku punmocoduu mpasay.

Kondmukrer uzyuyanu W. Kanrt, K. Knaysesun, Jlapsun. [maBnas unes
MOCJIETHETO — Pa3BUTHUE KUBOUM MPHUPOJIBI — ITO TOCTOSIHHASE OOphOa 32
cymectBoBanue. Barmsinel Y. JlapBuHa ObUTH pa3BUTHI B HEKOTOPBIX CO-
IIUOJIOTUYECKUX U IICUXOJIOTHUECKUX TEOPHSIX KOHPIUKTA?.

[lepBble MOMBITKM CO3[aHMSI COLIMOJIOTMYECKON TEOPUU COBEPILIEH-
CTBOBAHMUS COIIMAJIBHOM CHCTEMBI, KOTOpask UCCIIEAYET POJib KOH(IIUKTA,
BO3HHUKJIM BO BTOpOM mojoBruHe XIX CT. B TpyJax aHIIIMHCKOIO COIMO-
nora ['epoepra Cniencepa (1820-1903). On 060cHOBaI TE3UC O TOM, YTO
KOH()JIMKTHI YCTaHABJIMBAIOT OIPEEIEHHOE PaBHOBECHE B OOIECTBE,
yeM 00eCreunBaroT MPoLEecc 00IeCTBEHHOro pa3BuTus. OH paccMarpu-
BaJI COLIMANIbHBIN KOH(MIHUKT C MTO3UIUI COIMAN-TapBUHU3MA, CYUTAIl €TO
HEU30EKHBIM SIBJICHUEM B UCTOPUHU OOLIECTBA U CTUMYJIOM OOIIIECTBEH-
HOTO Pa3BUTHSI.

Ha 0aze HayuyHbIX uzei, copMmyanpoBaHHbIX B Tpymax T. ['o66ca
«JleBuaan»’, H. Makuasemmu «locymape»* B cepeaune XIX ct. B
3araIHO-€BPOIEHCKIX HAyYHBIX IIKOIAaX OQOpMIIsieTcss KOH(PIUKTONIO-
TUsl KaK OTpaciib MOJIUTUYECKON HayKU, KOTOPast 3aT€M CTaJla OTAEIbHOM
y4eOHOM TUCIMITIIMHOM.

Bonbioii Bkiiag B co31aHNe OCHOB COLIMOJIOTUN KOH(IUKTA OBLI Cle-
naH ['eoprom 3ummernem, KOTOPBIN BBEJT B HAYYHBIH 000POT TEPMHUH «CO-
uuonorusi KoHpaukTay. ['eopr 3uMmMens — Hemenkui coruoor (1858-
1918), 0CHOBOTIONIOKHUK (PYHKIIMOHAITBHON TEOPUH, COTIIACHO KOTOPOU
KOH(JIMKT — YHUBEPCAJILHOE SIBIICHHE, KOTOPOE SIBIISIETCSI HEOThEMIIEMOM
COCTAaBJIIONICH COLIMAIbHBIX OTHOLLIEHUIA .

I'. 3ummMmensb ommcan ocTPOTy NPOTEKaHUsI KOH(PIUKTA U €r0 TMOCIIe-
cTBUS. B COBpeMEHHOI TeopuH KOH(MIMKTOB CYyIIECTBYET JBa HAIpaB-

' Bepumau, A. 1., Konnprokosa, B. B. (2007). Kougnikmonoeisa: nasuanoHuii noCiGHUK.

K.: YuiBepcurer Ykpaina.

KpuBomamuyxk, B. O. Iomitnaanii KOHQIIKT SK 00'€KT MOMITHYHUX i TPABOBUX JTOCITi-
okeHb. Caiim nayionansnol 6ioniomexu im. B. 1. Bepnadcwrozo http://archive.nbuv.
gov.ua/portal/soc_gum/VLduvs/2009 4/09 4 1 3.pdf.

3 To66¢, T. (2001). Jlesuaghan. M.: Mbiciib.

4 Maxiaseni, H. (2013). Borodap. Heio-Hopk.

Kpusonamuyk, B. O. [onitnuamii KOHQIIKT SK 00'€KT MOMITHYHHUX 1 IPABOBHX [10-
cmimkens. Caiim HayionanvHoi 6ibniomexu im. B. 1. Beprnaocvkoeo. <http://archive.
nbuv.gov.ua/portal/soc_gum/VLduvs/2009 4/09 4 1 3.pdf.>.
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JIEHUs, B OCHOBE KOTOPBIX JIEXKUT Teopuss Mapkca — quajneKkruueckas
Teopust KoH(pukTa win . 3ummens — KOHQAUKTHBIA (PYHKIIMOHAINU3M.
Mapkc npezncTaBuil COUUAIBHO-CTPYKTYPHbIE IPUYMHBI KOH(DIUKTOB U
HOAYEPKHYJ aHTarOHUCTUYeCKuil Xapakrep KoH¢uukra. K. Mapke pac-
CMaTpHBajl B OCHOBHOM KJIACCOBBIC KOH(IMKTBI, UX IPUYMHBI U XapaK-
Tep, aOCOMIOTU3UPYS POJIb SIKOHOMHUYECKUX OTHOIICHUWH B BO3HHKHOBE-
HUM COLMAIBLHOr0 KOH(IMKTA'. 3UMMeIh Onmucall YCIOBHS M3MEHEHUS
OCTPOTHI KOH(INKTA U MHTETPATUBHBIE TTOCIIEICTBHUS KOH(INKTA’.

KitoueBble Te3UCH TEOPUH COLMATBLHOTO KOH(IMKTa Mapkca:

— gyeM OoJiee HEpaBHOMEPHO pacCTpe/ieieHbl B CUCTeME Ae(UIUTHBIE
pecypchl, TeM IIy0xe KOH(PIUKT MEXKIY TOCHOACTBYIOUIMMH U OCTajlb-
HBIMHU COLIMAJIbHBIMU TPYIIIAMU CUCTEMBI;

—4eM Ty0Orke MOJUYMHEHHbIE TPYIIBl HAUMHAIOT 0CO3HABATH CBOU MH-
TEPEeChl, TEM BEPOATHEE, YTO OHU OyAyT COMHEBATHCS B 3aKOHHOCTH M
CIPaBeIMBOCTH CYLIECTBYIOIIEH B HacTosiee BpeMs (popMbl pacrpe-
JeneHust Je(UIHUTHBIX PECYPCOB;

— yeM 0oJbllIe MOAYMHEHHBIE TPYIIBI CUCTEMbI CO3HAIOT CBOU MHTE-
pechl M1 COMHEBAIOTCSl B 3aKOHHOCTHU pacnpeneseHus NepUIUTHBIX pe-
CypCOB, TEM BEpOSITHEE, YTO OHM COBMECTHO WHULUHUPYIOT OTKPBITHIN
KOH(IMKT C TOMUHHUPYIOLUMHU IPYNIIaMHU CUCTEMBI;

— YeM CHUJIbHEE MOJISIPU3ALUs FOCIIOICTBYOINX U IOAYNHEHHBIX, TEM
OoJlee HACMIIbCTBEHHBIM OyJIeT KOH(IIHKT;

— yeM OoJiee HACUIILCTBEHHBIM SIBIISIETCSI KOH(IIUKT, TeM OoJblie clie-
JyeT OKMJaTh CTPYKTYPHBIX M3MEHEHUH CHCTEMBI U Iepepacipeselne-
HHS PECYPCOB®.

B nanHOM citydae aBTOp aKIIEHTHPYET BHUMAHNUE Ha 3HAUUMOCTH PaB-
HOMEPHOTO pacrpeesieH s 1e(UIUTHBIX PECYpCOB B 00IIECTBE U TIPO-
OneMy B3aMMOJEHMCTBUS MEXIy TOCHOACTBYIOIIMMH M COLUAIbHBIMU
rpynmnamu B oduiectse. Eciu conpanbHble Tpyniibl IOHUMAOT HEraTUB-
HOCTb M HEIIPUEMJIEMOCTb MOJIUTUYECKUX MPOLIECCOB, TPOUCXOIALINX B
o011ecTBe, TOr1a BO3HUKAIOT CEPbE3HbIE TPOTUBOPEUHNS C HEraTUBHBIMU
pe3ysbTaTaMu AJ1s 00LIeCTBa. A IOTOMY MOYKHO KOHCTaTHpPOBaTh, 4To K.
Mapkc cunrai, 4To 00s13aTeIbHO B KOHEYHOM UTOT'€ KOH(IIUKT yCHIIUBA-
€TCsl M IPHOOpETAET PEBOIIOLIMOHHBINA XapaKTep M MPUBOAUT K U3MEHe-
HUSIM CTPYKTYPbI CUCTEMBI.

! Bepnau, A. L., Kouaprokosa, B. B. (2007). Kongnikmonozis: nasuanbnuii nOCiOHUK.

K.: YuiBepcurer Ykpaina, 56.

Kpusonamuyxk, B. O. [Tomitnuauii KOHQIIKT SK 00'€KT MOJITHYHHUX 1 TPABOBHX JI0-
ciimxens. Caum nayionanvroi Oibniomexu im. B. 1. Bepraocokoeo. <http://archive.
nbuv.gov.ua/portal/soc_gum/VLduvs/2009 4/09 4 1 3.pdf> (2013, HOs6pB, 20).

3 Mapke, K. (1962). ITucomo Hocugy Betioemetipy, 5 mapra 1852. Cobp. cou. 2-€ us.
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KoneuHno, ero Hay4Hasi MbICIIb UMEET Ba)KHOE 3HaYCHHUE Ui POpMU-
pOBaHMSI YYEHHE O MOJIUTUYECKOM KOH(IMKTE, HO MOKA3bIBAET TOJIHKO
HETaTUBHBIN XapaKTEep SBJICHUSA, 1 OPUEHTUPYETCS HA KPaWHUU Pe3yJib-
TaT B MPOIIECCE MOJIUTUIECKOTO KOH(IHKTA.

B otimnuum ot K. Mapkca I. 3umMmens yaiie aHanmu3upoBall MEHeEe
WHTECHCUBHBIE U OCTpPbIe KOH(IUKTHI, KOTOPBIE YKPEIUIAIOT HHTETPALIUIO
COLIMAJILHOM CHUCTEMBI, TIOMOTAET OCMBICIUTH TOTUTHYECKUN KOH(IUKT,
KaK ¥ Ka9YeCTBEHHBIN 3JIEMEHT B OOIIECTBEHHOM (hOPMHUPOBAHUU.

KiroueBsie Te3uchl Teopuun conuanbHoro kondmukra . 3ummens:

— yeM OoJblIe TPYII MPUBJIEYEHBI K KOHPIUKTY, TEM OCTpee KOH-
(KT,

— YeM «CIUIOYEHHEe» TPYIbl, BOBJICYCHHbIC B KOH(IUKT, TEM OH
ocTpee;

—4eM OoJbliIe Mpeiebl UHAUBUAYATbHBIX IeJIel U HHTEPECOB y4acT-
HUKOB, TEM OH OCTpEE;

— KOIj1a KOH(JIMKT CTAaHOBUTCSI CAMOIIEJIbIO, TOT/Ia MEHbIIE IIAaHCOB
Ha €ro pelIeHHUE;

— 4eM MEHbIIIE N30JUPOBAHHBIE KOH(IUKTYIOMINE TPYIIIBI, TEM TIPO-
IIe PEIIUTh KOHQIUKT'.

Ananuzupys ydyenue [. 3uMMernsi, MOKHO ONPEETUTh MyTH MPEOI0-
JeHUs KOH(IUKTA. YYEHbIH OTMeYaeT U30JIMPOBAHHOCTh KOH(IUKTYTO-
HIMX TPYII, KaK OAUH U3 3((HEKTUBHBIX ¥ IPOCTHIX MTyTeH pelieH s KOH-
(nukTa. 3HAYUMOCTH JJAHHOTO CIIOCO0a UMEET aKTyaJbHOCTh U CErOJIHs
JUISL peLIeHUs] KOH(IUKTOB.

B nepBoit monoBuHe XX CT., moJlyyusa pa3BUTHE CHUCTEMHO-
¢dynknuonanpHas mkona T. [lapconca, paccMarpuBaromas KOHQPIUKT
KaKk MTpUYMHY JAecTaOWiu3alud W Je30praHu3alidu  O0OIeCTBEHHO-
MOJIMTUYECKON JKU3HU. YUEHBIH onpenesnsi KOHPIUKT KaKk aHOMAaJIUIO
00I11eCTBEHHOH KU3HU, U MT03TOMY IJIaBHOM 3ajiauell BUIEN MOJIepKa-
HUEe OeCKOH(MIMKTHBIX OTHOIIEHUN MEXAy Pa3IMYHBIMHU 3JIEeMEHTAMH
o01IecTBa, CMOXKET 00ECIIEYNTh COLIMAIBHOE PAaBHOBECHE, B3aMMOTIOHH-
MaHU€ U COTpyaHuYecTBO. Ha ypoBHE coluanbHON CHUCTEMbl UHTErpa-
TUBHYIO (D)YHKIIMIO TOJIKHBI BBITIOJIHATH PABOBBIE HHCTUTYTHI, PETUTHS
1 o0bIyan, Mo3TOMy co BpeMeHeM, o MueHHto T. [lapcoHnca, obmecTBo
CTaHOBUTCSI MeHee KoH(MKTHBIM?. Jl1s [TapcoHca nctopuueckuit mpo-
[IECC BBICBOOOKACHUSI MHAMBH/IA OT 3aKPEIUIEHHOCTH B TPAIUIIOHHBIX
CBSI3X HEOTJENIUM OT COLMaNbHON nuddepeHuannm, TOHUMAeTCsl KakK

' 3ummens, I. (1994). Yenosek kax Bpar. Coyuonoeuueckuii scypran, 2, 115-116.

2 Kpuonamuyk, B. O. INonitnunuii KOHQIIKT K 00'€KT MOMITHYHUX 1 TPABOBUX JI0-
cmimkens. Catim Hayionanvhoi 6ibniomexu im. B. 1. Bepnadcwrozo <http://archive.
nbuv.gov.ua/portal/soc_gum/VLduvs/2009 4/09 4 1 3.pdf>.
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HEH30€KHOCTh BOSHUKHOBEHUS U MPOTPECCUBHOIO BO3PACTAHHS HEO-
HOPOAHOCTH BHYTPH COLMAJIBHO-TIOJINTHYECKOTO COOOIIECTBA WU CH-
CTEMBI.

OcCHOBY COBpEMEHHOI1 3amajHON COLMONIOIUN KOH(INKTA 3aI0KNI B
1956 rony Tpyn amepuxanckoro couunosora JI. Kozepa «®yHkuuu co-
HAJBHOTO KOH(IMKTa»', B KOTOPOM OOOCHOBAHHO IOJIOKUTEIBHYIO
pOJIb KOHQIMKTOB B 00ECIIEYEHUN YCTONUNBOCTH COL[MAIBHBIX CHCTEM.
Teopust MO3UTUBHO-(PYHKIIMOHATBHOTO KOH(INKTA pacCMaTPUBAET KOH-
¢GukT Kak 60prOyY 3a IIEHHOCTH U COLMAIIBLHBIN CTaTyC, BIAaCTh, MAaTEpPH-
aJbHbIE U JyXOBHBIE O1ara. 910 00pb0a, B KOTOPOU 11€J1bI0 CTOPOH SIBJISI-
eTCsl HeWTpanu3ays 1 YHUUTOKEHNE NpoTuBHUKA. OntHaKo 3Ta 6oprda
BBINOJIHACT U MO3UTUBHBIE (PYHKIMH — BO-IIEPBBIX, IPEAOCTABIISAET BO3-
MOKHOCTb JIJISl BBIXOJIa HETQTUBHBIX AMOIIHIA, BO-BTOPBIX, JIOJH BO Bpe-
Ms1 KOH(JIMKTA JTydllle y3HatoT JpyT IpyTa, a B3aUMHOE TO3HAHNUE MOXKET
TpaHCc(HOPMHUPOBATH BpakIcOHbIE OTHOIICHUSI B OTHOLICHUSI COTPYIHU-
yectBa. ConuanbHblii KOHQIUKT, Mo MHeHuto JI. Kozepa, ctumynupyer
coLlMaIbHble U3MEHEHUs], MOSIBIIEHUE HOBBIX OOLIECTBEHHBIX MOPSIKOB,
HOPM U OTHOILICHUH.

3nauenue ydenus JI. Kosepa oObscHSET IM1aBHYIO 33134y KOH(IUK-
Ta, CIY)KUTh MPOTHUBOACHCTBHEM HEITPABOMEPHBIM IOCATATEIbCTBAM Ha
€CTeCTBEHHBIC MTpaBa U CBOOO/IBI 00IIIECTRA.

Hemenxuii yuensiii P. lapennopd paccmarpuBain KOHOIUKT Kak CH-
TyaIyro, B KOTOPOW UMEET MECTO HECOOTBETCTBUE MEXy IPaBaMH CO-
[UAJIbHBIX TPYII U JOCTYTIOM K COL[MAJIbHBIM, B TOM YHCII€ MaTepuab-
HBIM, OJlaraM M BO3MOJKHOCTSIM pEaJin30BaTh 3T IMPaBa, T.€. HATHYHEM
peanpHOro focTyna K 3TuM Omaram. OH oTMmevall: «S ucnonb3yro Tep-
MUH «KOHQIIUKT» KaK Ul ONpeJIeIeHUs] CONEPHUYECTBA, KOHKYPEHLIUH,
CIIOPOB U HAMEPEHHH, TaK U JUIsl OTKPBITBIX CTOJIKHOBEHUI»?.

B o0miecTBe NOCTUHAYCTPHAIIBHOTO XapaKTepa OCHOBHOE MPOTHBO-
peure B colMaabHOM cucTeMe nepemMertaercs, no Muenuto P. Jlapeniop-
¢a, 13 SKOHOMHYECKOH TIIOCKOCTH, U3 c(hepbl OTHOLICHUH COOCTBEHHO-
CTH B 00J1acCTh OTHOILIEHHH rocnojcTBa-nogunHeHus. CriesoBareibHo,
OCHOBHOM KOH(JIMKT OKa3bIBa€TCs, CBSA3AH C MEpepacipe/iesieHueM Bia-
CTH B 00IIIECTBE.

P. lapennopd ananusupyer KOHQIIUKT, KaK ONpPEeJIEHHOE COOTHO-
HICHUE MEXJIy JIEMEHTaMH, KOTOPbIE MOXXHO OXapaKTepH30BaTh Yepes
O0ObEKTUBHBIE WIM CYyObEKTUBHBIE IPOTHBONOJIOKHOCTH. BHuMaHMe

' Kozep, JI. A. (1996). ®yHKIMH COUUATEHOTO KOHDIUKTA. AMEPUKAHCKAA COYUONOU-
yeckas mMvlcib. M.

2 Iepxamok, O. M. (2006). [Tomitnuauii KOHOIIKT, SIK (aKTOp BHYTPIIIHBOT 3arpO3H
HarioHanbHil 0e3neri. Cmpameeiuni npiopumemu, 1, 35.
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YUEHOTO COCPEIOTOYCHO HA KOH(IMKTaxX, KOTOpbIE MPEACTABIAIOT CO-
00¥1 TUIIIb OMH U3 THIIOB COIMAIEHBIX KOH(IMKTOB.

ABTOp Teopun KoH(IUKTHOW Mojaenu obmectBa P. Jlapermopd
YTBEPIK/IALT, YTO KIACCOBBIM KOH(IUKT ONPEEISIeTCs XapaKTepoM Bila-
CTU. YUeHBI! cunTaeT Oe3HaI)KHBIC MOTBITKH JIMKBUAALNH TITyOMHHBIX
MPUYMH COIMATBHBIX aHTATOHU3MOB U JIOITYCKAeT BO3MOKHOCTH BIUSTh
Ha M3MEHEHHe crenu(uKyn NpoTeKaHus KOHQIMKTA. A 3TO OTKPHIBAET
nepes COBPEMEHHBIM OOILIECTBOM IEPCIEKTHBY HE PEBOJIOIMOHHBIX
MEPEBOPOTOB, a MOCTEHCHHBIX YBOJIOLUOHHBIX U3MEHEHHH'.

[lo MHEHHIO Yy4EHOTO, HHTEHCUBHOCTD, YTO MOXKET BapbHUpPOBATHCS,
OTHOCHTCS K CTETICHH YYacCTHsI CTOPOH B TaHHBIX KOH(DJIMKTAax, a HE He-
MOCPEJCTBEHHO K 3HAYMMOCTH TIpeaMeTa cToakHoBeHus. P. [lapennopd
OOBSCHSET 3TO MOJIOKEHHE CIEAYIOLUIMM puMepoM: Oopnda 3a mpesce-
JaTeNnbeTBO B (DyTOONBHOM KITyOe MOXKET MPOXOIUTH OypHO M JIaxe C
MPUMEHEHHEM HACHWIIUS, HO OHA, KaK MPaBUJIO, HE O3HAYAET ISl y4acT-
HHUKOB TaK MHOTO, KaK B CiIydae KOH(IMKTa MEXIY MpeArpUHIMATENs-
MU U po¢COI03aMH N0 TTOBOAY 3apa0O0THOM IUIaTel. B manHOM ciydae
aKIEHT cJeNlaH Ha 3HAYMMOCTbh TpEeIMeTa CTOJIKHOBEHHUS U CTETIeHb Ma-
TepUATILHOI 3aMHTEPECOBAHHOCTH CTOPOH MPOTUBOPEUHS’.

[To muenuto P. Jlapengopda, Mmeron nmogasieHusi KOHPIUKTA SBISET-
cst He 3¢ (eKTUBHBIM criocoOoM paboTel ¢ KoH(pIHUKTaMu. B Toil Mepe, B
KOTOPOH COIMaJIbHbIE KOH(IUKTHI MBITAIOTCS MOIaBUTh, BO3PACTAET UX
MOTEHIMATIbHAS «3JI0KaYeCTBEHHOCThY, U TOT/A B3PBIB NpPEAEIbHO Ha-
CHJILCTBEHHBIX KOH(IMKTOB SIBJISICTCS JIMIIb JIEJIOM BpeMeHu. Bo Bceit
UCTOPUHU YEJIOBEUECTBA PEBOJIOLMM IPEICTABISAIOT TOPbKUE Jl0Ka3a-
TEJIbCTBA ATOTO Te3uca. MeTo/ OAaBICHUS COLMAILHOTO KOH(INKTA He
MOXET HMCIIOJIh30BaThCSI B TEUCHHE JUTUTEIBHOTO CPOKA, TO €CTh MEPHO-
713, MPEBBIIIAIOIIETO HECKOIIBKO JIET".

SIpKuM IPUMEPOM HEPEIICHHOCTH KOH(IMKTOB U MX YITyOJIeHHs 110
kpusuca ciayxutb Coserckuii Coio3, a HIMEHHO Jekiapupyemas Oec-
KOH(JIMKTHOCTH TOTO oO0IIecTBa. B meproa mocTpoeHus: COnnaauCTH-
YEeCKOTO TOCYIapCTBa M3y4YEHHE KOH(IIMKTOB, OCOOCHHO COIMAIbHO-
HOJIMTHYECKUX KOH(IMKTOB HE OBUIO HYKHBIM M IEJIECOO00pa3HBIM.
CuMTanoch, YTO COLMATUCTHYECKOE OOIIECTBO MOMKET pa3BUBATHCS
6eckoH(IMKTHO M rapMoHUYHO. Ha camom nene koH(IMKTH He ObUH

' apeuaopd, P. (1994). Dnementsi Teopun conuansHoro koudmukra. Coyuonoauuec-
Kue uccneoosanus, 5, 151.

2 Napengopd, P (1994). DnemeHTbl TEOpPUH  COLMAIBHOIO  KOH(IHKTA.
Coyuonoeuueckue uccredosanus, 5, 151.

3 apeumopd, P (1994). DnemeHTBI TEOpPUH  COINMAIBHOTO  KOH(IIHKTA.
Coyuonozsuueckue ucciedosanus, 5, 152.
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IIOJIHOCTBIO MOTAILIEHBl, OHU IIPOCTO HE PElIAJINCh, CO3aBasi UILIIO3UI0
0eckOH(MIUKTHOCTHU. M TOrMuecKknM 3aBepLIeHUEM SBIISIICS paciaj.

Taxum 06pa3oM, UMest HarIsAHbIE TPUMEPBI U Hay4YHbIE pa3padOTKH,
MOXHO YTBEp)KJIaTh O HETAaTUBHOCTU SIBICHHSI TIOAABICHUS KOH(IUKTA,
KaK crioco0a ero pemnieHus, Kak U He MpU3HaHue KOH(DIMKTHOCTH U HE
pEIIECHNE CUTyallUH. YYECHBIM INPENOCTABISAETCS BO3MOKHOCTD HOHSTH
NoTPeOHOCTh YMEHHS pelaTth KOHPIUKTHYIO MpodiiemMy, a He n3berarb
ee, Co3/1aBasi MJUTIO3UI0 CTA0MIBHOCTHU M OJIaronoyyusi.

BOoNBIIMHCTBO U3 MPOAaHATU3UPOBAHHBIX HAYYHBIX TEOPUH NPEACTAB-
JSIFOT KIIACCUYECKHE COIMOIOTHYECKUE TeOpHH KOH(IUKTA. B oTinmune
OT HUX, IOJIUTOJIOTUYECKHUE TEOPHH KOH(IIMKTA €1l He MOJIy4rIn 00111e-
IIPU3HAHHOTO Xapakrepa. Ha ceronHsAmHuil AeHb MOXXHO KOHCTaTHpO-
BaTh ()OPMUPOBAHUE TpPEX HANpPaBICHUN MOIUTOJIOTHUYECKUX HCCIEN0-
BaHMH KOH(IMKTOB: TEOpUsl MOJIUTUUYECKUX CTPYKTYp (TpymI), Teopus
HOJIUTUYECKOHN CTaOUIBHOCTH U ATHOMOIUTHYECKHE TEOPUH.

[IpencraBuTensiMu TEOPUH MOTUTUYECKUX TpyIl siBisitoTes B. [ape-
T0, I. Mocka, XK. Copenb, @. Onnenreiimep, A. bentinu. CynHOCTHBIMU
0COOEHHOCTSIMHU 3TOM TEOPHH €CTh TE3UCHI O HOTPEOHOCTH TOCTOSIHHOTO
U3MEHEHHUS IIUT, CYIIECTBOBAHUM CHJI, CIIOCOOHBIX 3aMEHUTH IpaBs-
LIYI0 TPYIINY, a TaKXKe TE3UC O TOM, YTO MMEHHO Onaromapsi JesTelb-
HOCTH INOJIMTUYECKUX TPYIIl C PA3IIMYHBIMU HHTEPECAMH pPEaIU3yeTcs
NOJIUTHYECKasl )KU3Hb O0LECTBA.

HccnenoBanuio (pakTopoB, KOTOPbIE MOTYT MPEAOTBPATUTH KOH(IIHK-
TOTEHHOCTh OOIIECTBa, MOCBSIIEHA TEOPHUS TOTUTHYECKON CTaOMIBHO-
cTH. JTa Teopus mpexacrasieHa B padorax Jx. biaonaens, /1. VcToHa,
C. Jlunicera, /. Cannepca. [1o ux MHEHUIO, OOBEKTHI MOAICPIKKHU TTOJIH-
THUYECKOW CHCTEMBI M (DAaKTOP KaTErOPUH «HOPMAIbHOCTHY», OTKIIOHEHHUE
OT KOTOPOH HPUBOJAUT K KOH(IUKTAM, CBA3aHBI C YPOBHEM MacCOBOTO
co3HaHus. [10 MHEHMIO ITUX y4EHBIX, CTAOUIBHBIMU SBIISIOTCS TOJIBKO
T€ CUCTEMbI, KOTOPbIE UMEIOT OIBIT IEPMAaHEHTHOTO COCTOSIHUS ITOJIUTH-
YEeCKON IEMOKPATUU U HE UMEIOT 3HAUUTENBHBIX ONIIO3ULMOHHBIX JIBH-
JKEHUH.

OTHOMOJIUTUYECKUE TEOPUM TOSBUIUCH B TOCIEAHEH YeTBep-
T XX cT. Tak Ha3blBaeMasi KOHLEMIUS BHYTPEHHETO KOJIOHHAIU3Ma
M. T'exrepa, KOHLENLUSA «HEPABHOMEPHOIO pa3Butus» 1. HelipH u teo-
pusa JIx. PoTmmibaa, 1o KOTOpOW B XOJI€ MOJIEPHU3ALUM ITPOUCXOIUT
MOJUTHU3ALUS JINJEPOB STHUYECKUX MEHBIINHCTB, YTO MIPUBOAMT K IO-
JUTH3ALUHU BCETO COOOIIEeCTBA.

Bonpoc 3THHYECKHX MEHBUIMHCTB SIBISIETCS BECbMA AKTYaJbHBIM,
YTO [OJATBEPKIAETCS KOJIMUYECTBOM HayUHbIX TPY/IOB 10 JAHHOH IIpobie-
MaTuke. DTHUYECKHE KOH(IIMKTHI — SIBJICHUE XapaKTepHOE NPAKTHIECKH
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JUTSL KaXK/I0TO COBPEMEHHOTO O0IIEeCTBa, U U3y4aeTCsl YICHBIMU B 3aBU-
CUMOCTH OT CHEIU(PUIECKUX UCTOPUIECKUX, KYTBTYPHBIX, MEHTAIBHBIX
U ApyTuX 0coOEHHOCTEH 001IIecTBa.

YenoBeyecTBO CTOJNIKHYJIOCH C KOH(PIUKTaMU C MOMEHTa CBOETO BO3-
HUKHOBEHUS: CTIOPHI U BOWHBI COMTPOBOXK/IATIHM €r0 Ha MPOTSHKEHUU BCe-
TO UCTOPUYECKOTO pa3BuTUsA obOmecTBa. M Tonbko B cpenune XX CT. B
Yerase OOH mnosiBuitacs crathst 33 «MupHOE pasperieHre CIopoB»!,
KOTOPOW TPEAyCMaTpPHUBACTCS, YTO «CTOPOHBI, YUACTBYIOIIHE B JTIOOOM
CTIOpe, MPOIOIHKEHUE KOTOPOTO MOXKET YIPOXKATh TOAIEPKAHUIO MEXK-
JTYHApOTHOTO MHUpa U 0€301MaCHOCTH, TOJDKHBI, TIPEXK]IE BCETO, MBITATHCS
PEIINTh TPOTUBOPEUHUS MyTeM MEPETOBOPOB, TOCPEAHHUECTBA, PUMHU-
peHus, apoutpaxa, cyneOHoro pazdouparenbcTBa, 0OpameHus K permo-
HaJbHBIM OpraHaM WU COTVIAIICHUSM WU MHBIMA MUPHBIMU CPEICTBA-
MU IO CBOeMY BBIOOpY «. OTHaKO, HECMOTPS HAa TOHUMAHUE OMACHOCTH
KOH(IUKTOB, HECMOTPSI Ha CPEACTBA MO UX NPEAYNPEKIECHUIO, KOH-
(hKTOB M30€kKATh HE YIaeTCA.

CymiecTByeT MHEHHE 00 HHTECHCU(UKAIINKY KOH(DIUKTOB U3-32 CTOJIK-
HOBCHHUS OJTUTHYSCKHUX MapTuid. CIUTACTCSI, 4TO OCHOBAHHEM KOH()ITHK-
Ta SBJISIFOTCS HE Pa3JIMYHBIC TIPOTPAMMBI, 2 HEYMEHHUE JIOTOBAPUBATHLCS H
pasroBapuBarh M3-3a TOTO, YTO BCE OHU UMEIOT OJHY IIeJIb — 3aBOCBAHUE
U paznencnue Baactu. OHAKO YIUTHIBAs, YTO MHOTOMAPTUHHOCTH — He-
OTHEMJIEMBIHN aTpuOyT IEMOKPATHH, YIIPABICHNE TAKUMU KOH(PIUKTaMU
HeoOxomumo. KoH(MUKT Henb3s OTAENUTh OT OOIIECTBEHHOM >KU3HH.
Kou}pnukTe! SBASIOTCS crienu(UYecKUM BUAOM COIMAIBHOTO BIHMSIHHUS,
IJIe CTOPOHBI OCO3HAIOT CBOE MPOTHUBOCTOSIHUE U MIPOSIBIISIFOT CBOE OTHO-
uieHre kK Hemy. OHU CO3HATENbHO OPTaHU3YIOTCS, ONPEIEIIAeTCs CTpaTe-
rusl ¥ TakTuka 60prObl. HO KOH(DIUKTEI MOYKHO ¥ HY»KHO MPEOI0JICBATh,
paszpemniars.

@paniy3ckuil conuanbHelid ncuxonor X. Tay3zapa ormedal, 4To co-
[UATBHBIA KOH(PIUKT HE MOKET OBITh IMOJHOCTBHIO OMUCAH C MIOMOIIBIO
TICUXOJIOTMYECKUX KaTeropuii BpakaeOHOCTh, arpeccusi, OHM HE BCeraa
MPUCYTCTBYIOT B COlMaIbHOM KOHGUKTe. CaM KOH(MIHUKT OnpenenseT-
Csl aBTOPOM KaK «CHUTyallHsi, B KOTOPOH JAeWCTBYyOIME Tula (MHIUBU-
IIbl, TPYTIIBI, OPTaHU3AINH, HAIIUK) MO0 MPECIeayt0T HECOBMECTUMBIE
LEeIH ¥ IEHHOCTH, TUO0 OTHOBPEMEHHO B KOHKYPEHTHOM MaHepe cTpe-
MSITCSI IOCTHYb OJTHY U TY K€ IEITh»>.

' Vemas Opeanusayuu O6weounénnvix Hayuti u Yemas Medcoynapoonozo Cyoa (26

ntons 1945 1) 'A OOH Odgiyivinuii caum Bepxeonoi Paou Yxpainu. <http://zakon2.
rada.gov.ua/laws/show/995 010>.

2 lepxamok, O. M. (2006). [Tomitnurnii KOHQITIKT, sIK (GAKTOP BHYTPIIIHBOT 3aTPO3H
HaIfioHaNbHIN Oe3mneri. Cmpameeiuni npuopimemu, 1, 35.
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AmMepukanckue uccienonarenu P. Makk u P. Cralinep cuuranu, 4yto
KOH(IMKT — 3TO CUTYyalus, KOTOpasi BO3HUKAET NP HAJMYUU HE MEHEE
JIBYX CTOPOH, OTHOIICHMSI MEXIY KOTOPBIMU CKJIQJbIBAalOTCS Ha 0ase
KaKoro-To fe(UIrTa U MOCTPOEHBI TAKUM 00pa3oM, UTO CTOPOHBI CTpe-
MSITCSI TOJTyYUTh BBITOTY 3 CUET APYT APYTa, U UX ICHCTBHUS HAIIPABICHBI
Ha JIOCTI)KCHHUE HECOBMECTUMBIX IIEJICH, MCKITIOYAIOIIUX JAPYyT Apyra'.

[Tonynspras B 90-e rogsl Teopust GpycTpalid YHUBEPCAIbHBIX Ue-
noBeyeckux motpedHocTei [xoHa bepToHa HEe BBIXOIUT 3a MpEACIbI
6azucHeIx nomymenuii I. 3ummens u JI. Kozepa.

VYyeHble aMEpPUKAHCKOIO MHCTUTYTa MHpa IpU YHUBEPCUTETE
Ix. Meiicona (The United States Institute of Peace) chopmynupoBanu
JTUCIUIIMHAPHBIN MOAXO/, KOTOPBI OPUEHTHUPOBAH Ha MPAKTHUUYECKOE
peuieHre KOHGIUKTOB. JIaHHBINA MOIXO0/ MOTYYHII IIMPOKOE IPU3HAHUE
B [IOCJIETHEE JIECSTUIIETHE MPOIIIOr0 BEKa U, B MEPBYIO OYepelb, IpU
pEIICHUN MEXTYHAPOIHBIX KOHGIMKTOB. Ero 0CHOBHOI Hieei BBICTY-
naeT HeMpHU3HaHUe JI0OBIX MPEIeIOB U IPAHUIL] 3HAHUH, OH Mpeoara-
€T 1IeJI0OCTHOE MOHMMaHue (PeHOMEHa COIMAIbHOro KoH(IuKTa. B Kax-
JIOM OTJEJIbHOM CiIy4yae KOH(UIMKTA 3TOT IO/IX0/l IOMOT'a€T ONPEIEIUTD,
KaKHM JIOJKEH OBbITh JOMYCTUMBIN YPOBEHb aHAJIW3a, €UHHIIA aHAJIN3a
U Kakue COIMalibHble HayKH B COBOKYMHOCTH HambOoOJee MOIXOMAT AJis
€ro aJIeKBaTHOTO IOHUMAHUS U PEIICHUS .

st coBpeMEeHHOro 00IlecTBa XapaKTEpPHO HapacTaHue KOH(IMKT-
HOCTH. Murpanusi HaceneHus, UHOIAIMs, poCcT 6€3paboTHUIIBI — BCE ATO
dakTopel Ha3zpeBaHHs KOH(MIMKTOB B OyaymieM. BakHO HakaruiMBaTh
OMBIT IIMBUJIN30BAHHOTO PEIICHUS] COLMATBHBIX KOH(IUKTOB. YMEHHE
YIPaBIATH CUTYAIHEH, HAXOUTh KOMIIPOMHUCCHI — OCHOBHBIE IPHOPHTE-
ThI [P 3aPOXKJICHUU POTUBOPEUUSI.

' Banpyncekuit, 0. I. (1993). Buympu kongauxma. Counc, 7, 51.

? Kpuonamuyk, B. O. [Tomituunuii KOHGITIKT sIK 00'€KT MOMITHYHUX 1 TPABOBUX JIOCTI-
mwkeHb. Catim Hayionanvroi bibniomexu im. B. I. Bepraocwvkoeo. http://archive.nbuv.
gov.ua/portal/soc_gum/VLduvs/2009 4/09 4 1 3.pdf.
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